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CORRIGENDA.

Volume i, p. 286, line 21 should be deleted and there
should be substituted: © caveat against the transfer by the

owner of the land. 1f at™

Volume i., p. 290, line 25 should be deleted and there
should be substituted : * stead Exemption Act, that the inten-

tion of Parliament was.”

Volume i., p. 294, line 9, vead “ matter™ for “master.”
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LOUGHEED v. TARRANT

Landlord and tenant—~Surrender of lease— Sub-tenant—Liability of
tenant for rent—Amendment.

ET AL.

Where a tenant by arrangement with his landlard secured another
occupant for the premises, but was given to understand at the
time that he would still be liable for the rent,

Held, that this did not amount to a surrender of the lease.

In order to constitute a surrender it must be shown that the incoming
tenant has been expressly received and accepted by the landlord as
his lessee in the place and stead of the ariginal lessee by the
mutual agreement of the parties,

Held, also, that the fact that the landlord at the request of the ten-
ant has issued a distress warrant against the sub-tenant is not
sufficient to constitute a surrender by operation of law.

Amendment allowed so as to include a claim for additional rent
which fell due after the cammencement of the action.

[RouLEAU, J., November 7th, 1893.

Trial of an action before RouLEau, J., without a jury, siatement.
at Calgary.

The facts appear sufficiently from the judgment.

G. A. McCarter, for the plaintiff. Argument.

J. B. Smith, Q.C., for the defendants.

[ November 7th, 1893.)
RouLeAu, J.—The plaintiff claims $45 for three months’ Judgment.

rent, alleged to be due by virtue of a certain lease under seal,
dated 15th April, 1892,

T.L.R. VOL. 11.—1




Judgment

Rouleau, J.

TERRITORIES LAW REPORTS. [VuL‘

The plaintiff moved to amend his statement of claim by
adding $15, making all $60, one month’s rent having accrued
since this action has been instituted. T reserved decision on
that motion till after evidence should have been taken.

The defence in this case is shortly that the plaintiff al-
lowed the defendants to quit the premises and accepted a
gurrender of their lease.

In Thomas v. Cooke' it was decided that the circumstances
may constitute a surrender of the lease by operation of law.

The acceptance of a subsequent lease by parol operates as
a surrender of a former lease by deed. 1t must, thertfore,
he taken to be established that where a lessee assents to a
lease being granted to another, and gives up his own pos-
session to the new lessee, that is a surrender by operation
of law. In other words, anything which amounts to an agree-
ment on the part of the tenant to abandon and on the part
of the landlord to resume possession of the premises amounts
to a surrender by operation of law. Also it must be shown
that the incoming tenant has been expressly received and ac-
cepted by the landlord as his lessee, in the place and stead
of the original lessee, by the mutual agreement of all parties;
for the mere change of the possession is no evidence of the
grant and acceptance of a new lease, the prima facie presump-
tion being that the incoming tenant has entered and taken
possession as the under-tenant or assignee of the original lessee
(Addison on Contracts, p. 645). Woodfall, at p. 304, says
that the mere fact that the landlord has received the key, and
attempted unsuccessfully to relet the premises, does not estop
him from alleging that the tenancy still subsists, and if,
afterwards, before the expiration of the term, the landlord
relet, the surrender by operation of law takes effect from such
reletting, and does not relate back to the receipt of the key.
So it was held by the Court of Appeal in Oastler v. Hender-
son.?

I think I have carefully laid down all the law applicable

to this case, and I will now review the facts. The defendants

2 B. & Ald
2 Q. B. D.

119; 2 Stark 408; 20 R. R. 374. 46 L. J. Q. B. 607;

STL T 22
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contend that the plaintiff released them from their agreement
because, through his agent, he accepted another tenant. This
is positively denied by the agent and by the plaintiff himself,
who says that he told Tarrant, one of the defendants, in
presence of O'Brien (the agent) that he would not release
them from the lease. Tarrant himself, in cross-examination,
admitted that he understood from the conversation with
O'Brien that he would be still liable for the rent, even if he
got another tenant.  Then the following question was asked
Tarrant: * Did you give O'Brien to understand that if De-
sormeaux took the place you would not be responsible for the
rent?” He answered: * No, nothing said about that. He
<aid before, if T got him a tenant he would let us out of the
place.” Tf Tarrant believed that he was released from all
liability, why did he go in the middle of the night and get
O'Brien to issue a distress for rent, and take it himself to
Forest to get it executed? 1 think that he did =o act for his
own protection ; and the fact that he got his landlord to issue
a distress against a sub-tenant, is not in law sufficient to
create a surrender by operation of law. The case of Thomas
v. Cooke' is quite different. There the landlord accepted pay-
ment from the sub-tenant after distress with the assent of
Cooke, and said that he would have nothing more to do with
Cooke, The Court there considered that the lease was sur-
rendered.

I cannot, therefore, come to any other conclusion than
that the defendants are not released, and are still liable to
pay the rent, according to their lease.

In order to avoid further costs I allow the motion for the
amendment of the statement of claim, that is, the claim, in-
stead of heing for three months’ rent, will be for four months’
rent at $15 per month, being $60 instead of $45.F

Judgment for plaintiff shall, therefore, be entered for
$60 and costs.

Judgment accordingly.
REPORTER :
Chas, A. Stuart, Advocate, Calgary.

T8ee Bourke v, Davis, 44 C. D, 110; 62 L. T. 34; 38 W. R. 167;
Boay v, Gardiner, 56 L. J. Ch, 497; 34 C. D. 668; 56 L. T. 202: 35
W. R. 841. Ebp.

Judgment,

Ronleau J




The terms of a verbal contract were in question.

TERRITORIES LAW REPORTS.

NEWSON v. McLEAN.

Practice—Jury—Verdict—Sectting aside— Mis-direction—N on-direction
—Questions to jury—~Special or general verdict—Contract—Evidence
—Consensus ad idem—Mistake.

The plaintiff and
defendant being the only witnesses on the point, each swore posi-
tively to his version af the contract,

Counsel for each of the parties at the trial proposed certain questions,
asking that they be submitted to the jury and objectin,. to the sub-
mission of the questions proposed by the ather side.

RovuLEeAv, J., submitted both sets of question, but directed the jury
that they were at liberty either to answer the questions and thus
give a special verdict or to give a general verdict. The jury gave
a general verdict for the plaintiff.

On a motion by the defendant to set aside the verdiet,

Held, that the question of there being a mistake or no consensus ad
idem did not arise, and that the verdict depended on the jury's
view of the credibility of the parties, and that, therefore, the ver-

dict should not be disturbed.
[RovLEAU, J. July 17th, 1893.

[Court in bane, December Tth, 1893,

The plaintiff and defendant had carried on separate busi-
nesses as druggists. Plaintiff, being about to retire from busi-
ness, negotiated with defendant for the sale to him of his
stock. Defendant agreed to purchase and the stock was de-
livered. When the parties came together to settle, a dispute
arose as to prices. Plaintiff contended that all goods of a
certain class were sold at one hundred cents on the dollar of
his invoice price, that certain other goods were sold at fifty
cents on the dollar of the price menfioned in the price list
of a wholesale firm and the remainder were sold at fifty cents
on the dollar of the plaintiff’s invoice prices. The defendant’s
contention was that a certain portion of the stock was sold
at one hundred cents on the dollar of defendant’s regular in-
voice prices and all the other goods at fifty cents on the dol-
lar of such price. According to defendant’s prices the
amount due to the plaintiff would have been $900. The -de-
fendant was to give his notes at four, six and eight months
for the purchase money. He offered notes for $900, which
plaintiff refused to accept. Defendant notified plaintiff that
he was willing to carry out the agreement according to his
version of it, and if that was not satisfactory he declared the
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agreement at an end, and stated that he was ready to return
the goods. Defendant set up alternatively mutual mistake
in the contract as to prices.

The case was tried before RouLEAu, J., with a jury at
Calgary on 17th July, 1893.

The only evidence of the contract was that of plaintiff and
defendant,

Counsel for eacl: of the parties proposed certain ques-
tions which they asked should be submitted to the jury, each
abjecting to those proposed by the other.

The learned Judge, in charging the jury, submitted both
sets of questions proposed, but directed them that they were
at liberty to give either a special verdict by answering the
questions or a general verdict.

The jury returned a verdict ““for plaintiff for the sum of
$1.015.92, payable by three notes of equal amounts two, four
and six months from date of judgment without interest.”

Defendant moved to set aside this verdict, among other
grounds, for misdirection. (a) Because the trial Judge,
having left certain questions to the jury, directed them that
they were at liberty to disregard the questions and render
a general verdict, whereas they could not have rendered a
general verdict without answering the questions. (b) Be-
cause he neglected to charge them that any general verdict
they might render depended on their findings on the ques-
tions. (¢) Because he omitted to charge the jury that if
there was no consensus ad idem, or if there was a mistake be-
tween plaintiff and defendant as to the terms of the alleged
contract, a verdict could not be rendered for plaintiff. (d)
Because the verdict was perverse, unintelligible and unwar-
ranted and against evidence.

The motion was argued on December 7th, 1893.

C. . MacCaul, Q.C., for defendant.

J. A. Lougheed, Q.C., for plaintiff.

[December 7th, 1893.]

WETMORE, J.—I am of opinion that there is nothing in
this appeal, Mr. MacCaul having made the admission that if

Statement.

Argument

Judgment.
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the only real question to be left to the jury was upon the
credibility of the witnesses,—that is, that if they believed the
statement of the plaintiff their judgment should be for the
plaintiff for $1,015.92, or that if, on the other hand, they be-
lieved the statement of the defendant. their judgment should
be for the defendant for $900.—the learned Judge left the
question properly to the jury. T think that is all there was in
this case to be left to the jury. It was simply a matter of cred-
ibility. Here are the parties to the case, who are the only ma-
terial witnesses called, apart from the evidence of the witness
James, one party swearing to one statement and the other
party swearing equally positively to another.  That being so.
the whole question was one of eredibility, whether the jury
would believe the plaintiff or the defendant, and the jury
have seen fit to believe the plaintiff.

A good deal of authority was cited upon the question of
the contracting minds of the parties, to show that there was
not a consensus ad idem. 1 don’t think that that question
arises here. Taking the evidence of cither party, there were
consenting minds, their minds came to the one thing, the
plaintiff swears distinetly that the bargain was that the goods
were to be sold at his invoice prices, that that was the agree-
ment, not that he understood it was, but that it was the agree-
ment, that is, by that he must be taken to have been satisfied
that that was the proposition and that it was aceepted.

On the other hand, the defendant swears that the prices
were to be according to his invoices; he doesn’t say simply
that that was his understanding of it, but that it was the
agreement. Therefore how could the learned Judge have left
to the jury the question whether there was consensus ad idem ?
He must have told the jury that, whichever evidence they be-
lieved, there was a consensus ad idem.

So again there is no evidence of mistake in this matter,
The plaintiff and the defendant each state positively what the
agreement made was, that that was the agreement made and
assented to. Under these circumstances there could only be
the same question left to the jury, that of the credibility of
the witnesses,
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Judgment,

As to the verdict being against the weight of evidence, e
there are certainly some suspicious circumstances, such as Wetmore, J.
the destruetion of his invoices by the plaintiff.
It would be naturally supposed that, if the prices were to
be regulated by them, he would keep them to produce to the
defendant.  But we are fold that these are both respectable
men, and the jury have heard their testimony and have seen
the manner in which the witnesses have testified, and were
in a position to draw their own conclusions, and I am not
prepared, for one, to say that these conclusions are so utterly
at variance with reason and common sense that we should in-
terfere with them, and besides that, the learned Judge informs
me that he was satisfied with the verdict, and that puts the
question heyond doubt in my mind. I, therefore, think that
this Court should not interfere with the verdiet, but that the
application should be dismissed with costs.

McGuUIrg, J.—It is not necessary for me to deal with the
points dealt with by my brother Wetmore. I concur, but
I may say that I think there is no such ambiguity here as in
the case cited.  In that case one man had in his mind one
class of goods, and the other party had another class. Here
there is no such ambiguity ; neither side alleges mistake ; each
is, in fact, clear; with each one the terms of the bargain are
distinetly and emphatically sworn to, and it comes down to
this—simply the question which of the parties the jury would
believe, and that was the real question that was left to the
jury.

Then on the question of consensus ad idem, while I think
it questionable whether it should have been left to the jury
at all, still it does not appear to have confused them, and it
was distinetly in favour of the defendant’s contention that it
was o0 left, and, therefore, he, at all events, should not com-
plain if it was left, as in fact it was. I understand that the
question was left and that it was given to them in writing.
It was not withdrawn from them, and they had the benefit
of counsel’s arguments upon it. But I think that if there
was a motion made to-day based on the contention that the
judgment was wrong, because the Judge had not submitted
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Judgment.  that question, T would have to say that he was right. But he
MecGuire, 1. did submit it, so I think there is still less reason for the de-
fendant asking that the verdict should be disturbed.

As to the conflict of evidence, if T were called upon to
weigh the evidence of the parties I would have great hesita-
tion. We are informed by counsel that they are both respect-
able men, and I should hesitate very long before making up
my mind as to which of them is right, and therefore I concur
in the observations of my brother Wetmore, and in think-
ing that the application ghould be refused, and with costs.

Ricuarpson, J.—I concur, also, and I put my concur-
rence on the law as laid down by this Court in a case decided
here not very long ago, MecDonnell v. Robertson,' based upon
Brown v. The Commissioner of Railways.* The principle
there stated, which guides this Court in similar applications,
is reaffirmed by a case, Ferrand v. Bingley Local Board.®

This principle is, that the verdict of a jury should not be
disturbed where there is evidence both ways unless it is a
verdict which the jury, having the evidence before them, could
not reasonably and properly find.

Here we have a case presented to us where the evidence
on plaintiff’s side says that the contract was so-and-so, but
the defendant says No, it was altogether another way, it was
so-and-so.  The question is left to the jury, “ What was the
contract? Is it as sworn to by the plaintiff or by the de-
fendant,” and they find for the plaintiff.

Therefore I concur with my brothers in dismissing the
application with costs.

Macreob, J., and RouLEau, J., concurred.

Appeal dismissed with costs.

Terr. L. R. 438, %
T. 469.  *8 Times L. R. Tt

App. Cas. 240; 50 L. J. P. C. 62; 62 L.
56 J. P. 277.




DAVIS ET AI.

V. PATRICK ET AL.

DAVIS ET AL. v. PATRICK ET AL.

Practice—Pleading — Defence — Embarrassing pleading — Reasonable
cause of action or defence —Striking out.

McEwen v, The North-West Coal and Navigation Co.* followed.

Matter in a statement of defence, attacked as tending to prejudice,
embarrass or delay, will be struck out less freely than in a state-
ment of claim,

Statement of claim set up a partnership between plaintiff D, and
defendant P., a martgage by D. & P. of partnership goods to C.
and a mortgage of P.’s interest therein to C. Bros.

The 1st paragraph of the defence of (. Bros. denied the partnership.

The 2nd paragraph set up that, “ whatever relationship existed
between D, & P., that relationship was put an end to and the
entire ownership of the goods mortgaged then vested in D. free
from any interest of P,

Held, that the 2nd paragraph was embarrassing inasmuch as,
while it assumed some relationship to have existed between D.
and P., and alleged it to have been put an end to and the pro-
perty to have vested in D., it did not allege (1) the nature af the
relationship, and (2) the mode in which the relationship had been
terminated and the property become vested in D., i.e., whether by
operation or implication of law or by agreement of dissalution or
other agreement stating the nature of such other agreement,

The Tth paragraph of the defence of C. Bros. alleged that, even if
the mortgage to C. constituted a partnership liability, C. Bros. had
a separate claim against D. before C. acquired any such partner-
ship liability

Held, that the Tth paragraph was embarrassing inasmuch as it did not
allege that the separate claim of C. Bros, was the same as that for
which they held the chattel mortgage, and as if that was not the
case the whole paragraph was entirely immaterial,

The 8th paragraph of the defence alleged that the mortgage ta C.
was void, and did not comply with the Bills of Sale Ordinance and
no affidavit of bona fides accompanied it.

Held, that the 8th paragraph was embarrassing inasmuch as it was
uncertain whether it intended that the mortgage was void on the
ground only of the absence of an affidavit of bona fides, or as well
for non-compliance with other requirements of the Bills of Sale
Ordinance, or on grounds apart from that Ordinance,

[Court in bane, December 9th, 1848.

The statement of claim alleged: That the plaintiff Davis Statement.
and defendant Patrick had been in partnership. That the
partnership was dissolved. That the plaintiff Cowan, acting
as administrator of one deceased, was a creditor of the
firm, holding as security a chattel mortgage on all the horses
and stallions belonging to the partnership. That the defend-
ants Cowdry Bros. were creditors of the plaintiff Davis, and
held a chattel mortgage on his interest in the partnership

1 Terr. L. R. 203; 1 N. W. T. R. Na. 2 p. 15.
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Statement.  gtock,  That there were other creditors of the partnership

whose claims were due and unpaid and the affairs of the part-
nership had never been wound up.  That the defendants
Cowdry Bros. had seized and taken possession of all the horses
and stallions and intended to remove and sell the same to
satisfy the indebtedness of Davis. The plaintiffs claimed that
the affairs of the partnership should be wound up; that the
assets of the partnership be sold and the proceeds applied in
due course according to the priorities of the parties inter-
ested ; an injunction restraining the defendants Cowdry Bros.
from remaining in possession of the stock and from remov-
ing or selling or attempting to remove or sell the same; a .
declaration that the plaintiff Cowan’s chattel mortgage be
declared prior to that of defendants Cowdry Bros.

The defendants Cowdry Bros. delivered a statement of
defence substantially as follows:

1. Denial of the partnership.

2. That whatever relationship existed between the plain-
tiff Davis and the defendant Patrick as to the ownership of
the band of horses, that relationship was put an end to, and
the entire ownership of the whole of the horses, except 13,
was vested in the plaintiff Davis ever since the 2nd day of
June last past, and he then became, and has ever since re-
mained, the sole and absolute owner thereof, freed from
all claims of every nature and kind of Patrick, and the
horses so seized by these defendants are the horses which be-
came vested in Davis as above mentioned.

3. The partnership which it is alleged existed between
Davis and Patrick was, on the said 2nd day of June, dissolved,
and by the agreement of dissolution, if such partnership did
exist, the plaintiff Davis covenanted and agreed that he would
pay and satisfy all the liabilities of the firm which existed at
that time, and save Patrick harmless therefrom.

4. The band of horses was not partnership property, but
the sole property of the plaintiff Davis, to which Patrick was
to be entitled to a share only in case he paid off certain lia-
bilities which are called in the dissolution of partnership the
liabilities of the firm.
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5. That Davis was the sole owner of this property, and
had a sole right to mortgage the same, and that Patrick was
not to have, and did not have, any right or interest therein
unless and until he paid one-half of the various debts, which
are called debts of the firm, and that in joining with Davis
in executing the alleged mortgage to Cowan, he did so merely
by leave and with the permission of Davis.

6. Alternatively, if it should appear that the relationship
between Davis and Patrick was really that of partners as al-

wged. then the debt, which the plaintiff Cowan as adminis-
trator had, was a debt of Patrick alone and not a debt of the
firm, and Davis, individually, merely joined in his indi-
vidual name in the note and in the mortgage held by Cowan
as surety for the payment by Patrick of the separate debt of
the latter, and Cowan was not entitled to receive, and did not
receive, a partnership liability, nor did he become a creditor
of the said partnership.

7. Further alternatively, even if the giving of the note
and mortgage by Davis and Patrick constitute a partnership

liability to Cowan, these defendants had a separate claim

against Davis before Cowan acquired any such partnership
liability.

8. The Cowan chattel mortgage is wholly void, and does
not comply with the requirements of chapter 18 of the Ordin-
ances of 1889, and there was no affidavit of bona fides attached
to or endorsed upon that mortgage as required by the said
Ordinance.

0. By an indenture dated 24th March, 1893, and made
between Davis of the first part, and these defendants of the
second part, Davis mortgaged to these defendants a certain
band of horses to secure a debt then owed by Davis to them,
and in and by that indenture of mortgage Davis agreed to
warrant and defend that property unto and to these defend-
ants (setting out the warranty), and the band of horses so
mortgaged is the property seized and taken possession of by
these defendants.

10. The said mortgage to these defendants is overdue and
unpaid, and pursuant to the terms thereof, the defendants

11

Statement,
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seized and entered into possession thereof as they lawfully
might, and submit that even if Davis did not, when the mort-
gage was executed, have a right to mortgage the said property,
he has no right now to set up such defect of title, and he is
estopped from disputing the validity of the mortgage upon
the band of horses of which he is now the sole owner.

11. Repeated paragraphs 6 and 7 and alleged that the
giving of the mortgage to Cowan was, as to Davis’ interest in
the said band of horses, fraudulent and void as against these
defendants, and contrary to the Statute of 13 Elizabeth,
chapter 5.

12. Repeated the same paragraphs and alleged that the
giving of the said mortgage was as to Davis® interest in the
said band of horses fraudulent and void, as it gave and had
the effect of giving the said Cowan a preference over other
creditors of the said Davis.

13. The plaintiff Cowan has made out no cause of action
against these defendants by which he is entitled to an in-
junction.  Without his mortgage he has no cause of action,
and the mortgage is void upon the ground above set forth
and even with the mortgage in force, there is no cause of
action for an injunction.

14. These defendants have the right under their mort-
gage to sell the interest of the plaintiff, Davis, in the goods and
chattels mentioned, and should not be enjoined or restrained
from selling the said interest, nor should they be prevented
from taking any proceedings which they are entitled to under
it until the accounts between the said Davis and Patrick are
taken, or the said partnership, if any existed, wound up by
the Court.

A summons was taken out in chambers by the plaintiffs
and an order was made thereon by MacrLEop, J., striking out
all this statement of defence except the first and sixth para-
graphs thereof, on the ground that the same tended to pre-
judice, embarrass and delay the fair trial of the action and
disclosed no reasonable answer to the plaintiff’s statement of
claim. The defendants appealed from this order.
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The appeal was heard on the 5th December.
. M. Howell, Q.C., for appellants.
C. €. MacCaul, Q.C., for respondents.

The judgment of the Court was delivered by WETMORE, J.
[ December 91h, 1893.]

WeTMORE, J.—This Court held in MeEwen v. The North-
West Coal & Navigation Co..* that section 125 of the Judi-
cature Ordinance, R. 0. 1888, c¢. 58,1 iz to he used when
the whole proceeding is to be struck out, not certain para-
graphs of it; consequently that part of the order appealed
against in this cause which orders the paragraphs of the de-
fence in question to be struck out as disclozing no reasonable
answer to the plaintiff’s statement of claim, is erroncous.

That, however, will not vitiate the order if these para-
graphs tend to prejudice, embarrass and delay the fair trial
of the action, but it only renders it necessary for us to
discuss the question whether these paragraphs do so preju-
dice, embarrass and delay.

The Court in the case above referred to also held that a
pleading should not be struck out under section 125 of the
Ordinance if there is a substantial question of law raised by
it, that is, that that section is not intended to take the
place of demurrers; a fortiori a pleading is not to be struck
out summarily under section 103} of the Ordinance merely
becauge it may be argued that it is bad, if a substantial ques-
tion of law is raised by it.

Now I desire to carry the principle one step further in
the case of defences. 1f a defendant in his statement of
defence sets forth “such facts as may be deemed sufficient
to entitle him to defend,” although it may not be clear that
there is a defence—if he may plausibly argue that there is
a good defence, the pleading ought not to be struck out under
section 103, unless it is so framed as to tend to prejudice or
embarrass.

tNow Jud. Ord. C. O. 1808 ¢, 21, r. 151,
fJud. Ord. C. O. 1898 ¢, 21, r. 127,
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Judgment. Suppose in an action for a liquidated demand an appli- J

Wetmore, 4, cation is made to strike out a defence under section 79§ of the
Ordinance, and the defendant at the return of the summons
discloses in his affidavit facts of a character which I have

Just specified, the Court will allow him to defend. Sce the
| judgment of Cotton, L.J., in Ray v. Baker.2  So in such cases
the Court will let in a defendant to defend under the section
if he discloses facts sufficient to entitle him to interrogate the
plaintiff, or to cross-examine the plaintiff’s witnesses. See

{ Archibald’s Q. B. Practice (14th ed.), 270, and cases cited in

the notes.  Would it not be an extraordinary thing, then, if,

in such cases, a defendant would be allowed to defend under
such circumstances, yet if he pleaded such facts he would be

liable to have his pleading struck out as embarrassing by a

summary application under section 103, The same principle

which would apply to actions for a liquidated demand would
be applicable to other actions, in =0 far as any application to

strike out the defence under that section is concerned.

Now, coming to the pleadings in question in this action,
I am free to confess that when 1 first read these pleadings
it struck me that they were all objectionable.

I read the statement of claim as substantially setting up
a cause for relief by Cowan against Cowdry Brothers, and
that Davis and Patrick were merely joined incidentally as
parties properly brought before the Court in order that the
Court might grant the relief that Cowan was seeking, and 1
apprehend that this view of the case must have influenced my
brother Macleod.

On close examination I have arrived at the conclusion
that I quite misunderstood the cause of action. In fact the
learned counsel for the plaintiffs, in his argument before us,
argued as follows, “ Suppose Cowdry Brothers out of it, this
action is simply a case to wind up the partnership. If we

| did not ask for an injunction, Cowdry Brothers would be
f improper parties.” Again, in answer to a question put by
myself, he replied, “1 do not think that a third person, a

4 Ex. D. 279; 48 .. J. Ex
§Jud. Ord. C. O. 1808 c.

DGO 49 L. T, 265; 27T W, R. T45.
21, r. 103,
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creditor, can apply to have a partnership wound up.” Now
if all this is correct, and I am inclined to agree with him (at
any rate, since he has put this forward I do not feel myself
called upon to examine the question further), the gist of the
action is Davis” application to have the partnership wound
up, and Cowdry Brothers are only incidentally parties in
order that an injunction might issue against them to pre-
serve the partnership property in the meantime. Now, surely
in such a case Patrick, and Cowdry Brothers as well, have the
following rights:—

1st. To deny the partnership altogether; beeause, if there
never was a partnership between Davis and Patrick, Davis
has no right to have wound up what never existed.

2nd. On plausible grounds at least, to show that Davis
has so acted, or the alleged partners have made such agree-
ments, that Davis is estopped, or otherwise prevented by law,
from obtaining the relief claimed.

3rd. If the plaintiffs have not set forth the facts lucidly
or there are other facts than those set out in the claim, to
bring the true facts and all the facts before the Court, pro-
vided of course that it can be reasonably urged that these
facts are material, or that the Court should be apprised of
them in order that the rights of the several parties may be
properly disposed of. Of course, however, these facts must
be so alleged as not to embarrass, prejudice or delay the fair
trial of the action.

I will now proceed to examine the several paragraphs of
the defence to which exception is taken. But let me state
first that there are a nmumber of these paragraphs which
anparently do not affect Cowdry’s rights under his mortgage.
In fact T might almost say that they do not affect it; but
they do affect the question of Davis’ right to have the part-
nership wound up, and are therefore for that reason properly
pleaded.

As to the 2nd paragraph of the defence, I am of opinion
that it is objectionable and should be struck out. It will
be observed that the defendants start out with their first
paragraph by denying the partnership between Davis and

Judgment,

Wetmore,
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Patrick. This paragraph is not objected to; but in the second
paragraph and for the purposes of that paragraph the de-
fendants assume some relationship to have existed between
Davis and Patrick; they do not state what that relationship
is; they do not allege it to be a partnership. Now if it was
not a partnership what was it? If it was a partnership they
must know it. If something else than a partnership Patrick
must know it.  Why not allege it? I could quite understand
a paragraph commencing in this way: “If the relationship
of partnership existed between, ete.,” and then going on to
allege what the rest of the paragraph contains—subject, how-
ever, to my observations stated further on.

I could also understand the paragraph commencing with
an allegation denying the partnership, but setting up some
other relationship and deseribing it, and then going on.
But surely a paragraph such as this, leaving it open to the
defendants to set up at the trial some relationship other than
a partnership, and then insisting upon the effect of such re-
lationship without notice to the defendants, must tend to
embarrass or prejudice the trial.

Again, the paragraph alleges that on the 2nd June lasu
the property in question or a large portion of it became vestec
in the plaintiff Davis. Now how did that vesting take place *
Was it by agreement between Davis and Patrick? or was it
by operation of law? or was it by implication? The plain-
tiffs allege that the partnership was dissolved on the 2nd
June, the very date this alleged vesting in Davis is stated to
have happened.

Do the defendants wish it to be understood that that was
the effect of a dissolution by operation of law? or that it was
agreed by the articles of dissolution? or was the property
vested by some other and what agreement?

How can the plaintiffs meet an allegation of that sort
without being apprised of what they have to meet? In
Phillips v. Phillips,* Cotton, I.J., is reported as follows:
“In my opinion it is absolutely essential that the pleading,
not to be embarrassing, * * * should state those facts

*4 Q. B. D. 127; 48 L. J. Q. B. 135; 89 L. T. 556; 27 W. R. 436.
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which will put the defendants on their guard and tell them
what they have to meet when the case comes on for
trial.” Of course the same principle would apply to a
defence. In Cunningham & Mattinson’s Precedents, p. 26, 1
find the following: It is obvious that one of the first cares
of the pleader must be to consult brevity in his statement
of his claim or defence, but at the same time he must not
sacrifice accuracy and fulness of statement when they are
necessary.  He is bound to state all the material facts on
which he relies, and if in his pursuit of brevity he omits to
do =0, he is liable to have his whole action or defence defeated,
or in the most favourable view to amend upon oncrous terms
as to costs.” In Harris v. Jenkins,* Fry, L.J., is reported as
follows :—

“The right of way, to which the plaintiff alleges that
he is entitled, might be the result either of a grant or of

prescriptive user; and it is very desirable that, before the.

trial of the action, the defendant should know by which
title the plaintiff claims the right, otherwise the defendant
might be seriously embarrassed.” Again in Cunningham &
slattinson, p. 38, I find the following:—* It is not enough
for him to say he has such or such right, or that the defend-
ant is under this or that liability to him, he must show, by
1 consecutive though brief and summary statement of the
facts on which he relies, how his title to relief arises and
how the defendant comes under any liability to him.”

The learned counsel for the defendant referred to para-
graphs 9 and 10 of the defence and claimed that they should
be read together with paragraph 2. Assuming that this
could be done, I can find nothing in these paragraphs that
throws the slightest light on paragraph 2 in respect to the
objections that I have stated.

As to paragraph 3 of the defence, I can discover no objec-
tion to it whatever, in fact the only objection urged to it at
the argument was that it had nothing whatever to do with
Cowdry’s right to claim priority. Possibly not, but it seems

22 C. D. 481; 52 L. J. Ch. 437; 47 L. T. 570; 31 W. R. 137.
T.L.R. VOL.11.—2
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to me that to say the least it is very material matter to bring
before the Court in relation to Davis” application for winding
up, and I can find nothing which, to my mind, is objection-
able in the way of stating it.

I am of opinion, but with some hesitation, that paragraph
4 is not objectionable, T think it would have been better
if the pleader had alleged that these horses were not and
never had been partnership property, or that they were not
at the time of the mortgage to Cowan, or since, partnership
property. 1 then would have had no hesitation in holding
the paragraph good for the same reason that I have held
paragraph 3 to be good. But I am of opinion that the rea-
sonable intendment of the paragraph is an allegation that
the property never was partnership property. 1 am also
of opinion that the pleading is not embarrassing because it
does not allege that Patrick did not pay off the liabilities,
. that is a matter within Davis’ knowledge to which he could
reply if he had paid them off,

My remarks on paragraph 4 are applicable in principle to
paragraph 5.

I think paragraph 7 is bad, because it i not alleged that
the separate claim that the defendants (by which I assume
they mean the defendants Cowdry Brothers) had against
Davis was the claim which the chattel mortgage was given
to secure, and if it were not I think the allegations in that
paragraph are entirely immaterial. 1f they intend to set
up that it is the same claim they should say so, otherwise it
is embarrassing.

I am of opinion that paragraph 8 is embarrassing. T will
again draw attention to Cotton, L.J.’s, remarks in Phillips
v. Phillips,®* which T have before quoted, and without repeat-
ing them, I will add that in my opinion a pleading so framed
as to leave the opposite party in doubt as to what is intended
by it must be embarrassing. Now, looking at this para-
graph, I must say 1 have difficulty in arriving at the con-
clusion whether on the trial the defendants would be con-
fined to objecting to the mortgage simply because there was
no affidavit of bona fides, or whether they might not also set
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up that it was bad because it did not comply with other re-
quirements of the Bills of Sale Ordinance, and also whether
they might not also set up that the mortgage was void for
other reasons apart from that Ordinance altogether. T am at
present inclined to think, in view of the manner in which it
leads up to the objections respecting the affidavit, that it is
limited to that.  However, T express no opinion, 1 merely say
that the pleading should not be drawn so ambiguously ; that
it is therefore embarrassing. T could quite understand the
pleader stating generally that the mortgage does not comply
with the Ordinance ; that might be objectionable, but it would
put the opposite party on the alert and would, therefore, be
preferable to the paragraph in question, which, in my opinion,
might have the effect of deceiving the oppogite party.

I can sce no objection whatever to paragraphs 9 and 10.
In arguing this case the counsel for the defendants asked
“What wrong have Cowdry Brothers done that you com-
plain of ?” The counsel for the plaintiffs’ answer was, “ The
wrong which Cowdry Brothers are guilty of is that, being

the mortgagees of the interest of one of two partners in
partnership property, they are secking to dispose of such
property.”  Surely, then, Cowdry Brothers have a right to
sav to Davis, who charges this wrong, “ You have no right
to set up that this is partnership property, because you are

estopped by your agreement from doing so.”

At any rate, there is plausible ground for their doing so.
What the effect of this may be I am not prepared to say, but I
think it is a proper matter to bring under the notice of the
Court.

As to paragraphs 11 and 12, as paragraph 7 ought to be
struck out the reference to that paragraph is of no use, but
striking that out 1 see nothing in paragraphs 11 and 12
embarrassing, they cannot be misunderstood, they cannot
mislead. By paragraph 11 the defendants say that by
reason of the facts alleged in paragraph 6, the mortgage was
fraudulent and void as against the defendants under the
Statute of Elizabeth. We all know what that must mean,
namely, that it was given with the intention of hindering,
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delaying or defeating ereditors, By paragraph 12 they set
up the same facts and claim that they render the mortgage
void under the Preferential Assignments Ordinance,  Possi-
bly these grounds of defence might not be expressed as 1
would like to have them, but that is not a reason for striking
them out if they are not embarrassing.  Possibly too these
paragraphs may not be good in law, as some of the others
may not be.  If =0 let the question of law be raised in the
proper way as provided by section 123 of the Judicature Or-
dinance,

The 13th paragraph raiscs questions of law and states the
questions. It sets forth in substance that Cowen has made
out no cause of action for an injunction because. 1st, his
mortgage is void upon the grounds previously set out; 2nd,
even if the mortgage is in force there is no cause of action

for an injunction.

[ think Cowdry Brothers ought to he entitled to raise

this question of law, and I can sce no objection to the way
they have done it.

Paragraph 14 is merely a general assertion of the rights
of the defendants Cowdry Brothers.

I am of opinion that the order of Mr, Justice Macleod
should be varied by directing that paragraphs 2, 7. and 8 only
of the statement of defence, together with the words and
figures *and 7.7 in the 11th and 12th paragraphs, should
he struck out, and as hoth partics have been partially suc-
cessful and have failed in part, that there should he no costs
of the appeal or of the application hefore my brother Mac-
LEOD,

The defendants to have leave to amend before the first
of January next as they may be advised,

Ricuakpsox, J., RovLeav, J., and McGuirg, J., con-
curred.

Macreon, J., expressed no opinion,

Judgment accordingly.
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BONIN v. ROBERTSON.

Bills of Sale Ordinance—Foreign chattel mortgage—Removal of goods
to Territories—Non-registration in Terrvitories—Bona fide pur-
chaser—Coneersion.,

A chattel mort e made in a foreign ountry upan goods there,
which is valid and binding there as against not only the mortgagor
but also subsequent mortgagees and purchasers, is valid and bind-
itg to the same extent on the Territories, notwithstanding that the
provisions of the Bills of Sale Ordinance of the Territories have
not been complied with,

Where, therefore, goods then being in a foreign country were com-
prised in such a mortgage and subsequently removed to the Ter-
ritories, and there taken by the agent of the mortgagee aut of the
possession of a bona fide purchaser for value without notice of the

y, and the latter sued the agent for conversion,

Held, veversing the judgment of RovLEAU, J., that the plaintiff eauld

not sueeeed

[Court in bane, December 11th, 1893,

Trial of action before Rovreav, J., at Edmonton without
a jury. The action was for the conversion of a team of
horses, the defendant having seized the teand as bailiff of the
First National Bank at Red Lake Falls under a chattel mort-

I'he facts established in evidence and about which there

was no dispute were as follows:

That on the 4th March, 1891, the horses were the property
of Elizabeth Malette, who was then domiciled and actually
residing in the State of Minnesota; that the horses were also
then in Minnesota; that on that date Elizabeth Malette, in
order to secure a debt due by her to the First National Bank
of Red Lake Falls, exceuted a chattel mortgage in their
favour in the form and under the conditions required by the
laws of Minnesota to constitute a good, valid and binding
mortgage not only against the mortgagor, but also against
subsequent purchasers or mortgagees from her; that the mort-
gagor (but whether with or without the consent of the mort-
gagees did not appear in the evidence) brought the horses
to South Edmonton in the North-West Territories, and on
or about the 15th day of November, 1893, at a time being

Statement,
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several months subscquent to the said horses and sad Eliza-
beth Malette arriving in South Edmonton, sold them to the
plaintiff, who was a bona fide purchaser for value without
notice of the mortgage; that the defendant, subsequently to
the said sale to the plaintiff, seized the horses under the an-
thority of the mortgage, which was as follows:

“Know all men by these presents that Elizabeth Ma-
lette, of the town of Terrebonne, county of Polk, State of
Minnesota, party of the first part, heing justly indebted to
the First National Bank of Red Lake Falls, Minn., party of
the second part, in the sum of eleven hundred and forty-five
dollars, which is hereby confessed and acknowledged, has for
the purpose of sccuring the payment of said debt, granted,
bargained, sold and mortgaged, and by these presents does

grant, bargain, sell and mortgage unto the said party of the
second part and his assigns, all that certain personal property
described as follows, to wit:

“One bay mare colt 11-2 years old.  One bay mare colt
11-2 years old, white star on forchead and one white front
foot.

“All the said property being now in the possession of
Ferdinand Gauthier, in the town of Terrchonne, county of
Polk and State aforesaid, and free from all incumbrance.

“To have and to hold all and singular the personal pro-
perty aforesaid, forever. Provided always, and these presents
are upon this express condition : That if the said party of the
first part shall pay or cause to be paid unto the said party of
the second part his executors, administrators or assigns, the
sum of cleven hundred forty-five dollars, according to the
condition of a certain promissory note payable to the First
National Bank of Red Lake Falls, Minnesota, viz., ete. Then
these presents to be void and of no effect. But if default
shall be made in the payment of said sum of money or the
interest thercon, at the time the said note shall become due,
or if any attempt shall be made to remove, dispose of or in-
jure said property or any part thereof, by the said party of
the first part or any other person, or if said party of the first
part does not take proper care of said property, or if said




1.] BONIN V. ROBERTSON,

party of the sccond part shall at any time deem himself in-
secure: Then, thereupon and thereafter it shall be lawful, and
the said party hereby authorizes said second party, his execu-
tors, administrators or assigns, or his authorized agent, to
take said property, wherever the same may be found, and hold
or sell and dispose of the same and all equity of redemption
at public auction with notice as provided by law, and on such
terms as said party of the second part or his agent may see
fit, and said party of the sccond party may become the pur-
chaser of said property at said sale, retaining such amount as
shall pay the aforesaid note and interest thereon, and an
attorney’s fee of ten dollars, and such other expenses as may
have been incurred, returning the surplus money, if any there
may be, to the said party of the first part, or his assigns. And
as long as the conditions of this mortgage are fulfilled, the
said party to remain in peaceful possession of said property,
and in consideration thereof he agrees to keep said property
in as good condition as it now is, at said first party’s cost and
expense.

“In testimony whercof, the said party of the first part
has hereunto set her hand and seal this 4th day of March,
A.D. 1891.”

S. 8. Taylor, for the plaintiff.
N. D. Beck, for the defendant.

Judgment was reserved.

[October 9th, 1893.)

lovLeAU, J.—The only question to decide in this case
is—whether or not a chattel mortgage given in Minnesota,
U.S., has any effect as such here and can be enforced against
innocent purchasers ?  After consulting all the authorities
cited, I am of opinion that the comity of nations does not
extend so far as to protect mortgagees, unless the mortgagees
comply strictly with our laws.

“Therefore judgment must be entered in favour of the
plaintiff for the sum of $150, value of the horses, and the
furthér sum of $15 for special damages; with interest on
the sum of $160 from 31st day of March, 1893, till date of
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Judguent.  judgment, and on the whole sum from date of judgment until
Roulean, J. paid, and the costs of this suit.”

=

From this judgment defendant appealed.

The appeal was argued at Regina on the 4th day of De-
cember, 1893,

D. L. Scolt, Q.C'., for appellant.

S. 8. Taylor, for respondent.

McGUIRE,

l [ December 11th, 1893.]

I.—This is an appeal from a decision of the
| Hon. Mr. Justice Rovreav in an action for conversion of a
team of horses,

The facts are very simple.  One Elizabeth Malette being
the owner of a span of horses then in the State of Minne-
sota where she then resided, gave a chattel mortgage thereon
to the First National Bank of Red Lake Falls in the
same State, in the form and under the conditions required
by the laws of Minnesota to constitute a good valid and
binding mortgage, not only against the mortgagor but also
against subsequent purchasers from her, the mortgagor
(whether with or without the mortgagee’s consent does not
appear), brought the horses to South Edmonton in the
North-West Territories, and several months thereafter sold
them to the plaintiff who was a bona fide purchaser for
value without actual notice of the mortgage. The defend-
ant subsequently scized the horses under the authority of
the mortgage, and the plaintiff then brought this action for
the conversion, The mortgage is under seal and * grants,
bargains, sells and mortgages™ the horses to the bank, *“to
have and to hold * * forever, provided always,” etc., to be
void on compliance with the condition stated as to payment.
The mortgage was in default at the time of the sale to
plaintiff. There was no filing of the mortgage or a copy of
it in the Territories. The simple question came to be, was
this mortgage void as against the plaintiff an innocent pur-
chaser for value without notice by reason of its not being
filed in the Registration District at Edmonton, as would
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have been the case had the mortgage been made in the Ter- Igme
ritorics on horses then in the Territories, The learned McGuire, J.

Judge was of opinion that it was void as against the plain-
tiff and gave judgment in his favour accordingly.

The North-West Territories Ordinance No. 18 of 1889%F
Section 3 is expressly limited to mortgages “made in the
Territories,”t and does not thercfore scem to apply to a
mortgage made, as here, outside the Territories by persons
resident in a fo n state on property then in that state.
Morcover, there is no provision in the Ordinance by which
the mortgagees under such circumstances could file their
mortgage here or file a copy of it. This was conceded on
the argument. But it was contended for the plaintiff that
the mortgagees were not  without remedy, as they could
have taken possession of the chattels under the condition
against removing them, but instead of doing o they allowed
the mortgagor to have them in possession here for sev-
eral months as if they were her own property, thereby en-
abling her to sell to the plaintiff. Of course, it was not
suggested that the mortgagees knowingly permitted this,
but merely that they did not promptly pursue the horses
and take possession. We do not think that any presump-
tion of laches arises here in the absence of any evidence
that the mortgagees slept upon their rights for an unreason-
able time after knowledge of the removal. 'I'here is no evi-
dence of when they became aware of the removal.

It was urged for the plaintiff that the mortgage made in,
and under the laws of, a foreign state can be enforced here
only by virtue of the comity of nations and that that
comity did not extend so far as to favour foreigners more
than our own citizens; that our own citizens are compelled
to comply with the Bills of Sale Ordinance and the policy
of our law is that, unless the provisions of the Ordinance
are complied with, subsequent purchasers in good faith are

Now C. O. 1808, ¢, 43.

‘ {These words were struck ont by Ordinance No. 13 of 1803, It
is submitted that the amendment has made no difference in the
law.—Ebp.
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not affected by the mortgage; that our Courts have a dis-
cretion as to how far they will give effect to foreign laws
and that they ought not to exercise that discretion so as to
work injustice to our own citizens. This is, T think, put-
ting the grounds urged on hehalf of the plaintiff as strongly
as it was placed before us by Mr. Taylor. Even agreeing
for the moment with the proposition that it is only out of
regard for the comity of nations that the laws of a foreign
state will be given effect to, we do not agree that the laws
of Minnesota in this hehalf are such that it would be in-
equitable and unjust to treat the mortgage here as valid
and ineffective. It was not contended that this mortgage
was not ,n-l'fm'||_\' good as between the ]r;ll'liw to it even
here. If so, up to the moment of the completion of the
sale to the plaintiff it is conceded that the bank was the
owner of the horses.  What law of the Territories, then,
did the mortgagees neglect to comply with, which exposed
them to a loss of their property by the sale to the plaintiff ?
They could not have filed their mortgage under the provi-
sions of the Ordinance, for it declares (scction 9) that the
proper registration officer for such instruments shall be the
clerk of the registration district in which, at the time of
the execution of the instrument, the property was. Clearly
there was no such officer in the Territories, nor could they
have filed a copy of the mortgage in the clerk’s office at
Edmonton upon the horses heing brought there, under see-
tion 19. To say, then, that the only remedy the mortgagees
had was to seize the horses, hefore the mortgagor could
effect a sale or disposal of them, would be to place foreign-
ers at a very great disadvantage as compared with our own
citizens for whose henefit we have made provision by the
Ordinance in question. It would be very hard indeed for
us to say to a foreigner, we recognize you as owner of cer-
tain chattels but we will make it possible for you to be
deprived of your property by an act of the mortgagor, becanse
you have not complied with an Ordinance which we have in
advance so framed that it was impossible for you to comply
therewith,
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We have been referred to the decisions of the Courts of
Louisiana and Pennsylvania, which have held that a mort-
gage made outside these states respectively would not be
enforced therein as against innocent subsequent purchasers.
It appears, however, that in both these states the law does
not recognize a mortgage of chattels unless accompanied by
delivery to the mortgagee, while our laws do.  Without
admitting that the decisions in question are such as meet with
our approval, we arc not of course hound by them; and,
moreover, the overwhelming weight of opinion and judicial
decisions in the United States Courts is entirely the other
way. 1 can find only one other state (Michigan) in which
effect is not given to a forcign mortgage, while it appears
from the American and English Encyclopedia of Law,
Volume 3, at page 190, that the Courts of no less than
eleven States, and in addition the Federal Court, have
taken the opposite view. These State Courts include Courts
in New York, Massachusetts, Connecticut and Ohio.

We might in passing quote the observations of Lord
Chelmeford in Liverpool Marine Credil Company v. Hunter,!
when, referring to the Louisiana law, he says, “ It appears to
be peculiar to the State of Louisiana, no such application of
the law having been shown to exist in any other State or
country ; and it has been disapproved of by eminent American
jurists.”  Lord Chelmsford further points out “ The transfer
of personal property must be regulated by the law of the
owner’s domicil, and if valid by that law ought to be so re-
garded by the Courts of every other country where it is
brought in question. It was therefore the application of the
peculiar law of Louisiana to a case which by the comity of
nations ought to have been excluded from its npvm‘tinus." ete.

The learned Savigny, in his * Conflict of Laws,” at page
183, says, “In the forms of alienation—i.e., of the voluntary
transmission of property—very different rules of law occur;
and, on the principle above considered, we must apply the
rule of law in force at the place where the thing is situated,

L. R. 3 Ch. 479, at p. 483; 37 L. J. Ch. 386; 18 L. T. 749; 16 W,
R. 1080,
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Judgwent,  without regard to the domicil of the one or of the other per-

MeGuire, J. son, and without regard to the place where the contract is

entered into.”  In this case it matters not which law is to

prevail, the lex rei sitae or the lex domicilii—because here they
wore the same—the law of Minnesota.  On page 85, Savigny
further says, * If the transmission has once taken place every
subsequent change of the locality of the thing is immaterial
for the destiny of the property, since the right of property
once acquired cannot be affected liy such a change of place.”
That the laws in force where the property is situate and where
the contracting parties reside must govern as to the passing
of the property is clearly laid down by Crompton, J.

in
Cammell v. Sewell?

He quotes with approval the opinion
expressed in the Court below by the Chief Baron, “1f per-
sonal property is disposed of in a manner binding according to
the laws of the country where it is, that disposition is hinding
everywhere,” In River Stave Company v. Sill;* Armour, J.,
quotes approvingly the decision in Clarke v. Torbell,* by
Foster, J., that the lex rei silae must prevail.  Without use-
lessly heaping up authorities, it must be said that the over-
whelming weight of judicial opinion, as well of the most
eminent jurists, is to the effect that in such a case as this
the property duly passed from the mortgagor to the mort-
gagees and that the removal of the horses to Canada did not
impair in any way the mortgagees’ title.

If, then, the mortgagees were entitled to the horses at the
time of the sale by the mortgagor, and if she in fact had no
right to sell the same, or, at most, only her equity of redemp-
tion therein, I fail to see what title the purchasers from her
could acquire greater than she then had. Our Ordinance
only regulates transfers of chattels by the owners of them;
it does nut'prv.unnw to authorize a person who has no title
to pass a good title to even an innocent purchaser by simply
executing an instrument in a certain form and filing it in a
certain way.

Again, at common law and in the absence of any Ordin-
ance such as we have here governing bills of sale and

™ H. & N. 7 . J. Ex. 350: 6 Jur, N. 8. ¢
8§ W. R. 639. O. R. 557 at p. 570. S N. H

)18; 2 L, T. T99;

i
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mortgages of chattels, no particular form of instrument, or Judiment

in fact any instrument in writing, would he necessary to McGuire, J.
the transfer of personal property, and of course no filing of
such an instrument, if the transaction were reduced to
writing.  The bank would have had a good title and the
purchaser from the mortgagor could not seriously have
attempted to rely on his purchase from the mortgagor. If
such a purchase can now give him a title it must be by
virtue of some provision of the Ordinance i question.  But
I cannot find anything there saying that a person with no
title or a limited title can, becanse in visible possession of a
chattel, pass a good title of it to a purchaser. It is a curiouns
fact that section 3 of the Ordinance does not even, in terms,
prescribe that a mortgage shall be in writing, but merely
savs that every mortgage, cte., shall (unless, ete.) be regis-
tered. ete.,, but a verbal mortgage could not be registered
and it may be that what cannot be done is not required to
be done, and that it applies only to instruments capable of
heing registered.  Section 5 is not open to this observation,

for it says “every sale,” ete., “shall he in writing,” ete. 1
merely draw attention in passing to this peculiarity of see-
tion 3, a peculiarity which exists in the corresponding Acts
in Ontario and in Manitoba. Tt is, however, a fact that
there is no provision permitting a person by any form of
instrument or by any dealing therewith to pass a title to a
chattel which he does not own to even an innocent purchaser.

In this view of the case it iz possibly unnecessary to
invoke here the comity of nations or to consider how far
our Courts will extend that comity, for if we once recognize
the mortgagees as entitled to the property at any time after
it was brought here, it would be confiscation to deny to
them all the consequences of their title, and to say that
some one else, some one who has it in possession say, can go
deal with it without the owner’s knowledge or consent as
to rob them entirely of their property. This view of the
matter is, I find. not original, for in Warrender v. Warrender,®
speaking of the lex loei governing personal contracts, Lord

*0 Bligh. 80 at p. 110; 2 Cl. & Fin. 488; 2 8. & M'L. 154,
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Judgment. . Brougham questions the accuracy of saying that there is in

McGuire, J. such cases a comitas shown by the Courts of our country to-
s he conceded such
is the case, * as where the French Courts inquire how English

wards the laws of another. In certain ¢

laws would deal with a Frenchman in similar or parallel cir-
cumstances and upon proof of it, so deal with an Englishman
in those circumstances,  After discussing the question in
other cases he concludes: “ Therefore the Courts of the
country where the contract was made act not ex comitate but
ew debilo justitiae.”

But even placing the rights of the mortgagees on no other
or higher ground than the comity of nations it seems to me
that it is no stretch of comitas to recognize that a citizen of
a neighboring friendly state whose property is brought by
someone else into this country should be treated as still the
owner and that we should fully respect his rights. To say
that he must do something that our citizens are not required
to do is to treat him with but scant courtesy indeed. If
a thief brings property stolen in Minnesota into this country
he surely cannot take advantage of our laws to enable him
to turn his stolen property into cash by passing, to even an
innocent purchaser, a title which he has not, and so defeat
the title of the original owner. For a mortgagor, in defi-
ance of a solemn agreement entered into by him that he will
not remove property or dispose of it in fraud of the mort-
gage, to remove and (as far as he can) dispose of that pro-
perty, may not yet in this country bring him in conflict with
our criminal laws, but is he not morally just as much a thief
as the more vulgar criminal who furtively deprives his neigh-
bor of his property ?

Are we then to help him to convert this property o as to
complete his attempt to deprive the mortgagee of his rights
by selling it to a purchaser here—innocent or otherwise?
I humbly submit not. If the contention of the plaintiff here
were to prevail, that once chattels come across our boundary
it is only a question of speed between the mortgagee in his
pursuit after the fly-hy-night mortgagor and this usually
alert individual in finding an innocent purchaser obligingly
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ready to purchase without too much enquiry or too many

31

Judgment,

troublesome questions, the property he has brought with him McGuire, J-

in his flight. It may have been under peculiar circumstances
deemed justifiable to *“spoil the Egyptians,” but at least it
may be said that no such circumstances are shown. to exist
here, and it will be time enough when that is done to con-
sider how we shall then act.

I think this appeal should be allowed and the judgment

of the trial Judge should be reversed with costs.

Ricuarpsoxn, J., MacLeon, J., and WETMORE, J., con-
curred.

Rovreav, J., retained his opinion expressed on the trial.

Appeal allowed with costs.

HAMILTON v. McNEILL.

Nale of Land—Vendor's title—Title in third party—Incumbrance—
Repudiation — Penalty—Forfeiture — Practice — Evidence—Com-
mission—Order for commission — Irregularities—SNuppression of
commission evidence—Waiver — Postponement of trial to supply
defect in evidence,

Where at the time of an agreement for sale and purchase of land,
the title to the land stood in the name of the vendar's wife, but
the vendor obtained and tendered a transfer from his wife to the
purchaser before the purchaser repudiated the agreement,

Held, following Paisiey v. Wills,' that the purchaser was liable in an
action for balance of purchase money.

Right to repudiate discussed.

If a thing be agreed to be dane, though there be a penalty annexed
to secure its performarnce, yet the very thing itself must be done,
and the Court will not permit the person on whom the penalty
rests to resist specific performance by electing to pay the penalty.

Where a commission to take evidence was issued withaut a formal
order therefar, but merely on an informal memorandum of a Judge,
containing no direction as to the commissioner’s name or the time,
place or manner of taking the evidence, but the commission, be-
fore being sent out, had been shown to the advocate far the op-
posite party, and due notice of the time and place of taking the
evidence under the commission had been served on him, and on the
return of the commission it had been apened at his instance,

19 0, R. 303; afirmed 18 O. A. R. 210,
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Held (1) that the irregnlarities in connection with th» issue of the
commission, which might at an earlier stage have been taken ad-
vantage of by motion to suppress, were waived by the advoeate
for the opposite party, with knowledge af the irregularities, causi
the commission to be opened; that being a fresh step within the
meaning of s. 541 of the Judieature Ordinance.§

@ i v case, the trial Judge having received the evidence and

A : ¢ Judicature Ordinance providing that a new trial
shall not be granted on the ground of the improper admission or
rejection of evidence unless on the opinion of the Caurt to which
application is made, some antial wrong or misearringe has
been thereby oceasioned i al, and the Court being of the
contrary opinion, no effeet should be given ta the objeetion.

y of action adjourned to enable plaintiff to supply defeet in the

widence in the support of his case under s, 236 of the Judicatnre

Ordinance.§

[Wersmore, J.. February 19th, 159
[Court in bane, June Sth, 189}

This was an action to recover from the defendant a bal-
ance of purchase money under an agreement inw riting dated
April 1st, 1893, exceuted by the plaintiff and the defendant,
whereby the plaintiff agreed to sell and the defendant agreed
to purchase for the sum of $500 a quarter section of land in
the Provinee of Manitoha.

The agreement provided for the payment of £25 down
and of the balance upon a satisfactory conveyance heing
placed in the purchaser’s hands: it also provided that the
geller should “ within three months execute and transmit
to the first party (the purchaser), a full and complete title
and assignation or convevance of his whole rights and in-
terest in and to “the said land ™ free of all burdens, claims or
mortgages affecting the same.”

The plaintifl, in addition to the above facts, alleged that
he caused a convevance to he excented, tendered and delivered
to the defendant, who refused to aceept the same and to pay
the balance of the purchase money.

The statement of defence alleged in substance :-

(1) That the plaintiff had not any title to the land and
could not convey in accordance with the agreement, and that
the defendant had repudiated the agreement as soon as he
discovered the plaintiff’s want of title.

3, now Jud, Ord, C. O, 1808 ¢, 2
now Jud, Ord. C. O, 1808 ¢, 2
3, naw Jud, Ord, C, O, 1808 ¢, 2

$Ord. No. 6 of 18
+ Ord. No. 6 of 18

£ Ord. No. 6 of 180
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(2) That the plaintiff was estopped from claiming the
halance of the purchase money inasmuch as the defendant’s
liability was limited to a forfeiture of the down payment
according to the terms of the agreement.

The defendant also, by way of counterclaim, asked for a
rescission of the agreement and repayment of the down pay-
ment of £25.

The case was tried before WETMORE, J., without a jury.

It appeared that the title at the time of the agreement was
in the name of the plaintif’s wife, but that a transfer had
heen executed by her to the defendant, and that this transfer
had been tendered to and refused by the defendant. It also
appeared that the land had been subject to a mortgage, which
had heen satisfied prior to the agreement, but that a discharge
had not then heen registered ; it had, however, been registered
prior to the defendant’s repudiation of the agreement. The
provision in the agreement, upon which the defendant based
his second ground of defence, was the usual provision that,
in default of payment of the balance of the purchase money,
the agreement should be void and the vendor at liberty to
re-sell.

The plaintiff tendered, as evidence showing the title to
be clear, a copy of the discharge of mortgage certified by the
deputy registrar of the proper registry office in Manitoba.
The learned Judge refused to receive this document as evi-
dence, but proceeded with the trial, and under section 236 of
the Judicature Ordinance adjourned the trial for the pur-
pose of allowing the discharge to be proved, and directed the
issue of a commission for that purpose.

No formal order for the commission was issued, the only
order being that made by the learned Judge by way of
memorandum at the trial, in which nothing was said as to

the name of the commissioner, the time, place or manner of
taking the examination.

The plaintiff’s advocate took out a commission, which was
shown to the defendant’s advocate, whom he served with

notice of the time and place of taking the examination. The
T.L R. VOL. 11.—3
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Statement. commission when returned was opened at the instance of the

defendant’s advocate. No steps were taken to suppress the
commission or to set it aside for irregularity. The learned
Judge, on the trial being resumed pursuant to the adjourn-
ment, admitted the commission evidence and gave judgment
for the plaintiff.

The defendant appealed. The appeal was argued on the
5th June, 1894,

1. C. Johnstone and D. IH. Cole, for the defendant, the
appellant.

D. L. Scolt, Q.C.., and F. F. Forbes, for the plaintiff, the
respondent.

|June Sth, 1894.]

McGuirg, J—This is an appeal from a judgment of Mr.
Justice WETMORE in an action brought by the respondent
Hamilton to recover from the appellant MeNeill the balance
of the purchase money agreed to be paid by the latter to the
former for a certain parcel of land. The agreement sued
upon was in writing, dated April 1st, 1893, signed by both
the parties, whereby Hamilton agreed to sell to MeNeill
for the sum of $500 a certain parcel of land situate in
Manitoba. By the terms of the agreement £25 was then
paid to Hamilton, the balance to be paid upon a satisfactory
conveyance being placed in the hands of MeNeill. It was
further agreed that Hamilton was within three months “to
exccute and transmit to the first party a full and complete
title and assignation or conveyance of his whole right and
interest in and to” the said land “ free of all burdens, claims
or mortgages affecting the same.”

It turned out that at the time this agreement was signed
the legal title to the land was in Ann Hamilton, the respon-
dent’s wife, but the evidence of the respondent is that he had
taken up this land as his homestead and had done all things
necessary under the laws of Canada to entitle him to a
patent, and that he had been duly recommended for patent.

Having borrowed some $300 from his wife, however, he
arranged that the patent should issue in her name as security
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for the repayment of that loan, it being agreed that upon re-
payment she would reconvey to him. This evidence was
uncontradicted.  The respondent says that, to save expense,
mstead of getting a reconveyance from his wife, and then his
giving a conveyance to the appellant, he caused a conveyance
to be prepared direct from Ann Hamilton to MeNeill, which
conveyance was duly executed by her on the 16th of May,
1893.

This, together with a draft on MeNeill for the balance of
the purchase moncy, was forwarded through the Union
Bank at Moosomin to the Union Bank of Scotland at Glas-
gow, where the appellant lived, for him, and on the 12th of
June, 1893, the latter bank sent him a notice of the draft
and document attached, and about that time appellant went
with his solicitor, Mr. Gray, and inspected the deed.  Short-
ly before that, namely, 31st May, this Mr, Gray had written
on behalf of MeNeill a letter to Mr. White, solicitor for
Hamilton, in reply to a letter of 15th May from White to
MecNeill and to a letter from Hamilton to MeNeill.  Neither
Hamilton’s nor White’s letter is produced, but evidently
they mentioned the sending of a draft and that the convey-
ance was to be from Mrs. Hamilton, as Mr. Gray refers to
these facts. He points out that by the agreement the pur-
chase money is not to be paid till a satisfactory conveyance
is placed in his client’s hands, and he adds that as soon as
that is done * Mr. Hamilton’s draft will be honored.”

He also asks why Mrs. Hamilton is the grantor, and makes
gome enquiries as to the law of Canada affecting married
women in regard to real estate. le concludes by saying,
“ On Mr. McNeill being satisfied on the above points the draft
will be honored and the matter settled.” Mr. White did not
reply to this until July 6th, when he mentions that there are
certain objections to the title which are not yet removed.

On August 18th Mr. White again writes to appellant’s
solicitor saying he encloses abstract and pointing out that
the property is now free from encumbrances and explaining
why the conveyance was from Mrs, Hamilton. There had
been a mortgage on this land given by Alexander G. Ham-
ilton to certain persons named Maxwell to secure payment
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of $140.80 and interest, but this had been satisfied by pay-
ment prior to the date of the agreement for sale. It had
not, however, heen released at the time of payment and re-
spondent endeavored to show that by a discharge executed
by the mortgagecs dated 20th July, 1893, and registered
in the proper office on 14th August, 1893, this mortgage had
been released.  The appellant, shortly after the date of Mr.
White's last letter and before it could have reached Scot-
land, arrived in Moosomin and had several conversations with
the respondent.  The learned trial Judge has found as a fact
that there had been no repudiation by MeNeill of the agree-
ment to purchase until after the 1st of September, 1893, and
1 think the evidence quite justifies such a finding. The ap-
pellant sought to show that he had repudiated the agreement
promptly upon secing it in Scotland in June, but even upon
his own showing his objection was to the fact that the con-
vevance was from Ann Hamilton and not from her husband.
Mr. Gray's letter of 31st May, however. shows that he did
not consider that a ground for refusing absolutely to accept
the deed, as he wrote agking for the reason and as to the law
in such cases and promises that, upon being satisfied on these
points, the draft would be honored. Had the appellant re-
pudiated the agreement upon learning that (he title was in
Ann ITamilton and not in the respondent, he might, perhaps,
have been justified in so doing, but the learned Judge, very
properly, T think, has found that the appellant did not re-
pudiate or attempt to do so until after the 1st September, at
which date the title was made clear from encumbrances and
a satisfactory conveyance made to the appellant. Paisley v.
Wills* is authority that the appellant could not object to the
title on the ground that the conveyance was from Ann Hamil-
ton. 1t was urged by counsel for the appellant that the agree-
ment called for a conveyance from Alexander G. Hamilton.
What it does literally call for is “a full and complete title
and assignation or convevance of his (i.e., Alexander G. Ham-
ilton’s) whole right and interest.” A conveyance literally in
compliance with these terms might not have been reasonably
satisfactory to the appellant, secing that the title was in
his wife’s name.  What I think the appellant was entitled
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to on a reasonable construction was, not a conveyance of
Mr. Hamilton’s “right and interest” in the land, which
might he little or nothing, but a conveyance which would
vest in him a good title to the land free from encumbrances,
and this is what the deed from Ann Hamilton on the 1st of
September conveyed to him. It was too late then to repu-
diate the agreement—a good title had been made out to him
—one which should have satisfied him. e was offered all
that he had bargained for and should have aceepted it and
paid the balance of the price.

There i one point raised by the appellant which requires
consideration. The plaintiff offered in evidence a copy of
the discharge of the Maxwell mortgage and of the affidavit
of execution thereof annexed, certified to be a true copy by
Alfred Morton, deputy registrar at Shoal Lake, where the
said mortgage was registered. The learned Judge refused
to accept the copy as evidence of the execution of the origi-
nal discharge, but under section 236 of the Judicature Ordin-
ance proceeded with the trial, and ordered that a commis-
sion should issue for the examination of witnesses at Birtle,
and adjourned the Court till the 19th of February to allow
the plaintiff to prove the discharge. A commission was ac-
cordingly issued and evidence taken thereunder and at the
adjourned sittings on 19th February the learned Judge, being
satisfied by the evidence there produced that the discharge
had heen duly executed and registered, gave judgment for
the plaintiff.  The only order made for the issue of the com-
mission was that contained in the written judgment of the
trial Judge delivered on 20th of January. No commissioner
was named, nor was the time, place or manner of the ex-
amination set out in the order, but these are, it seems, at
most, irregnlarities which may be waived by agreement of
the parties or by the conduct of the opposite party (Arch-
bold’s Queen’s Bench Practice, vol. 1, page 518, 14th ed.).

There is evidence that the commission was shown to the
defendant’s solicitor, Mr. Cole, and that a notice of the time
and place of taking the examination was served upon Mr.
Cole at least twenty-four hours prior thereto, and that upon
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the return of the commission it was, upon the 12th of Feb-
ruary, at Mr. Cole’s instance, opened. Mr. Cole took no steps
to suppress the commission or to set it aside for irregularity,
but on the contrary, after knowledge of the facts, he caused
the commission to be opened. Sections 540 and 511 of the
Judicature Ordinance deal with irregularities and provide
that application to set aside the proceedings shall be made
within a reasonable time and before taking any fresh step
after knowledge of the irregularity. It seems to me that
causing the opening of the examination was a step taken by
Mr. Cole after knowledge of the irregularity in the issue of
the commission, also, that he had a reasonable time to have
moved to set the proceedings aside, but instead of doing so
he raised no objections until the adjourned sittings of the
Court on the 19th of February. Section 510 provides that

irregularities of the kind here existing shall not render any
proceedings void unless the Court or a Judge shall so direct.

The Jndge, however, admitted the evidence, and I do not
think that he was wrong in o doing in view of the conduct
of Mr. Cole. Mad Mr. Cole objected to the commission
promptly upon having notice of it the irregularity might
have been cured in time to have ihe examination taken and
returned before the 19th of February, but by his laches and
acquiescence and subsequent dealing with the examination
he deprived himself of the right to object to its reception at
the adjourned sittings on the 19th.

By section 510 of the Judicature Ordinance a new trial
ghall not be granted on the ground of the improper admis-
gion or rejection of evidence unless, in the opinion of the
Court to which the application is made, some substantial
wrong or miscarringe has been thereby occagioned in the
trial.

I am satisfied that no wrong or miscarriage has been
occasioned here,

The defendant urges that, by the terms of the agreement,
the only consequence of his breach of it is the forfeiture of
the £25 paid by him. As my learned brother RicHARDSON
has dealt in his judgment with this matter I content myself
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with expressing my concurrence in the conclusion at which Judgment.
J.

le has arrived. Meaui
The appeal will be dismissed with costs.

RicuarpsoN, J.—The question whether or not there was
a repudiation being one of fact and the learned trial Judge
having, on evidence reasonably sufficient to support his find-
ing. determined there was no repudiation, this Court will not
disturb his finding.

As to the question whether or not the £25 penalty, if it
may be termed such, which had been paid on the execution
of the agreement as part of the purchase price, enabled the
purchaser to resist specific performance of the contract:—in
the face of the rule of law long ago laid down by Lord St.
Leonards and never since, so far as known, reversed, that if
a thing be agreed to be done, though there is a penalty
annexed to secure its performance, yet the very thing itself
must be done, and the Court will not permit the person on
whom the penalty rests to resist specific performance by
electing to pay the penalty, the judgment of the trial Judge
cannot be held wrong in point of law.

The only other question arises upon the reception of the
evidence taken ex juris under the commission. . This was
ordered by the trial Judge for obtaining proof of a particular
fact and no question arises as to the proper exercise of his
discretion in this case. But it is urged that, because the
plaintiff’s advocate omitted to take out the formal order at
the clerk’s office, and because the clerk issued the commission
without such order, the evidence taken under this commis-
gion was improperly received and read by the Judge.

If anything, this was but an irregularity in non-compli-
ance with practice, and one capable of cure, on terms if neces-
gary, by the trial Judge, and also by this Court if necessary.

Nothing has been urged against the substance of the
evidence thus taken, which simply was to verify a docu-
ment on record in a public office ez juris. The defendant
urges nothing which would lead the Court to assume that if
the practice had been strictly obeyed any other result would
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have followed. The objection is too technical for this Court
at this stage to allow, and had this Court arrived at the
conclusion that the trial Judge was bound, under the cir-
cumstances, to have rejected this evidence, in my opinion
it would not have allowed effect to be given to the technical
irregularity and thus thwarted plain justice, but have
ordered to be done what the trial Judge could have done
when the matter came finally before him, and afforded an-
other opportunity for taking the evidence ex juris in a strictly
regular manner.

I concur with McGuirg, J., and that the appeal be dis-
missed with costs.

MacrLeon, J., and RovLeav, J., concurred.

Appeal dismissed with cosls.

THE WESTERN MILLING CO. v. DARKE &
BALDERSON.

Appeal—Npecial  leave—Notice of appeal—Amendment—Lien-Note—
Conditional sale—Bitls of Sale Ordinance—Description.

Notwithstanding the case is of such a character as to require special
leave to appeal, the Court in bane has power to amend the notice
of appeal; such an amendment is a matter for the exercise of the
diseretion of the Caurt, and such discretion will not, in such a
case, be exercised without any great precautions,

The Ordinance respecting receipt notes, hire receipts, and orders for
chattels (No. 8 of 1880)F requires such instruments to be registered
“where the condition of the bailment is such that the possession
of the chattel should pass without any ownership therein being
acquired by the bailee.” The instrument in question in this case
provided that * the title, ownership and right to the passe
the property, for which this note is given, shall remain in"
hailors.

Held, that inasmuch as the * receipt note ™ in question in this case
provided that the bailors might on certain contingencies take pos-
session of the praperty, it was clear on its face that, though the
right of possession was in the bailorsg the actual possession was ta
pass to the bailee, and that, therefore, the instrument was one
which came within the terms of the Ordinance.

Sutherland v. Mannir' and Boyce v. McDonald® considered.

“ ”

€ Man. R. 541, %0 Man. R, 207, tNow C. 0. 1808 ¢, 44.
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The said Ordinance provides (s. 2) that the provisions of the Ordin-
ance respecting Mortgages and Sales of Personal Property (No. 18
of I188) % and amendments thereto shall apply to such re-
ceipt notes, hire receipts, or orders far the purposes of this Ord'n-
ance, in 8o far as the provisions thereof may not be incompatible
with or repugnant to this Ordinance.

Held, aftirming the judgment of Ricnarpson, J., that this provision
made applicable to such instruments s, 8 Ord. No. 18 of 18801
which provides that mortgages, sales, assignments or transfers of
goods and chattels shall contain such sufficient and full descrintion
thereof that the same may be readily and easily known and dis-
tinguished,

The receipt nate in question in this case stated that it was * given
for one team of oxen.”

Held, reversing the judgment of Riciarnsoxn, J., before whom the
point was not fully argued, that inasmuch as the instrument itself
shawed further that the team of oxen was one bought by the bailee
from the bailors for the price therein mentioned, that the team
immediately previous to the bailment had been owned by the bailors
and at the time thereof was taken over by, and was in possession
of, the bailee, the team of oxen was sufficiently de bed,

[Court in bane, June 8th, 189}.

Statement,

The plaintiffs sold one T. W. Randle a team of oxen and
took from him a document in the following form:

§75. Regina, Assa., June 16th, 1893,

On or before the first day of December, 1893, for value
received, I promise to pay to The Western Milling Company,
Limited, or order, the sum of seventy-five dollars, at their
office, Regina, and one per cent. per month after due till paid.

(iiven for one team of oxen.

The title, ownership, and right to the possession of the
property for which this note is given shall remain at my own
risk in Western Milling Company, Limited, until this note
or any renewal thereof is fully paid with interest, and if I
make default in payment of this, or any other note in their
favor, or should I sell or dispose of, or mortgage my landed
property, or if Western Milling Co., Limited, should consider
this note insecure, they have full power to declare this, and all
other notes made by me in their favor, due and payable forth-
with, and they may take possession of the property and hold
it until this note is paid, or sell the said property at publie
auction or private sale, the proceeds thereof to be applied in
reducing the amount unpaid thercon, and the holders hereof,

I Now C. O. 1808 c. 43.
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notwithstanding such taking possession or sale, shall have

thereafter the right to proceed against me and recover, and I

hereby agree to pay the balance then found to be due thereon.
(Signed) T. W. RANDLE.

The document.was duly filed in the proper office. Randle
thereafter sold the oxen to defendants. Plaintiffs sued
defendants, claiming $130 damages for conversion. The
action was tried hefore Ricimarnson, J., without a jury, who
gave judgment for defendants,, holding that section 8 of the
Bills of Sale Ordinance was incorporated with Ordinance
No. 8 of 1889, respecting hire-receipts and conditional sales
of goods, and that the document filed did not contain such a
description of the oxen upon its face that they could therehy
be readily and casily known and distinguished.

The plaintiffs appealed. The appeal was argued on the
4th day of June, 1894,

D. L. Scoll, Q.C., and W. €. Hamillon, Q.C., for appel-
lants.

R. Rimmer, for respondents.

Seott, Q.C., moved for leave to add a ground of appeal
not contained in the notice of appeal, to the effect that the
lien note in question is not within Ordinance No. 8 of 1889,
inasmuch as it was not a condition that the possession of the
chattels should pass without any ownership thercin being
acquired by the bailee.. He cited Warnock v. Kloepfer.?

Rimmer, contra. The grounds of appeal in cases under
$200 are only such as are allowed by the trial Judge; section
503, Judicature Ordinance.

The judgment of the Court on the application to add
ground of appeal was delivered by

WeTMORE, J.—1 had some doubts as to whether the appli-
cation having been made to the learned Judge for leave to
appeal, where the amount is under $200, and he not having
granted leave to appeal on the ground now asked to be added,

'15 0. A. R. 324,
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we had any power to interfere with the decision of the learned Judgment.
Judge, but I am of opinion now, that when the appeal has Wetmore, J.

been allowed by the trial Judge and brought before this Court,
and this Court is properly seized of it, we have the power to
make the amendment asked for, whether asked by the ap-
pellant or not. In addition to section 508 of the Judicature
Ordinance,§ which provides that “ any notice of appeal may
be amended as the Court may think fit,” I will also refer to
gection 507 of the same Ordinance, which provides that the
notice, which is the notice of motion or appeal provided for
by section 505—the terms notice of motion and notice of
appeal 1 am taking to be synonymous,—provides that it may
be amended “at any time by leave of the Court or Judge, on
such terms as the Court or Judge thinks just.” In Pfeiffer
v. The Midland Railway Company,* in a notice of motion for
a new trial “on the ground of misdirection,” the grounds
were not properly set forth, and the Court there held that the
grounds should have been specifically set forth instead of the
general ground being stated, and refused leave to amend.
This notice of motion was given under English Rule 555,
from which our Rule 507 was taken. Now, in delivering judg-
ment, while the Court held that the notice was bad and the
amendment was not allowed, they stated as follows: “We
have indeed power under order 39, Rule 5, to amend the
notice of motion, but the exercise of that power is in our
discretion, and when we see that the grounds suggested are
absurd. or do not go to the ground of the enquiry or of the
right in question, the amendment should not be made.” We
see, therefore, that the amendment was not made on that
ground, but it was declared that it was in the discretion of
the Court to make it or any amendment. Now, the question
here is one of great public importance in the Territories, as
it affects the whole operation of the Lien Note Ordinance.
The learned Judge, in granting leave to appeal, did so on the
ground of the importance of the question raised, and T am
disposed on the same ground to allow the addition of the
ground of appeal as asked for by Mr. Scott. It has been

‘1S Q. B. D. 243; 35 W. R. 335.
§ No. 6 of 1803, now C. O, 1808 ¢, 21, see Rules 503 ef seq.
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Judgment.  sygoested that it is dangerous to open a door to applications

Wetmore, J. of this sort by allowing such amendments as this when the
matter comes hefore ug, but T think the answer to that may
be this, that if persons making an application of this sort
are driven to do so from the negligent manner in which
they have drawn up their notice of appeal, this Court will
exercise its discretion and disallow it, or the Court might
impose terms, the postponement of the hearing of the appeal,
the party who makes the application bearing the costs of the

i application made. T think that would be sufficient safeguard

against these applications heing made for such reasons. For

these reasons, therefore, we have come to the conclusion to
grant this amendment asked for, but it must be understood,
however, that it is a matter in the diseretion of the Court and
that it is one which will not be exercised without very great
precautions. In this case also T may say that Mr. Rimmer
1 has not set up that he is not prepared to argue this ground

SR

i or that he is taken hy surprise and that therefore may be a
] reason for allowing it.
] The argument of the case on the merits was then pro-

ceeded with.,

{ [June 8th, 189}.]

McGuirg, J—The learned Judge before whom this case
was tried was of opinion that the effect of section 2 of Ordin-
ance No. 8 of 1889 is that chattels mentioned in receipt notes,
ete., must be so described as to satisfy the requirements of
section 8 of the Ordinance respecting Bills of Sale and Chat-
tel Mortgages, and if so that the description of the oxen in
i thiz case was not sufficient.

The appellants say that the Receipt Note Ordinance does
nes require any such description, and secondly, even if it
dces, then the description in this case is still sufficient.

This is the first case in which has been raised the question
of the sufficiency of the description of chattels in receipt
notes, ete.

If the description here would have been sufficient if con-
tained in a chattel mortgage, then it will be unnecessary to
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decide as to whether the learned trial Judge was or was not
right in his construction of the Receipt Note Ordinance.

Looking at the judgment appealed from it is obvious that
the question which engrossed nearly all his attention was
whether the description must be such as would be sufficient
in a bill of sale.

Assuming that to be so, there was certainly considerable
authority to justify his decision that the description “One
team of oxen” was not sufficient. For example, in Holl v.
Carmichael,® “one single buggy” was held insufficient. Tn two
American cases cited in Barron on Bills of Sale, at
page 498, “three yoke of oxen™ and “one sorrel
horse” were held insufficient descriptions.  These were
decisions upon chattel mortgages. Bnt in the pres-
ent case it was pointed out in the argument before this
Court that the receipt note contained material on its face
which made what might otherwise be too general a deserip-
tion, sufficiently definite. It may also be pointed out that in
mortgages, the chattels undergo no change of locality or visible
possession, whereas here there was a change of both locality
and visible possession, circumstances which facilitate the
identification of the animals. Tt does not appear that this
line of argument was resorted to at the trial or that the
learned Judge's attention was directed to the other matters
of description suggested by the instrument and which served
to make definite that which would otherwise have been too
vague and general. The short description given in the receipt
note is “one team of oxen.” But is there in this document
nothing else which characterizes and distinguishes this par-
ticular “ team of oxen ” from all other teams of oxen?

Let us see. The note is expressed to be “given for one
tcam of oxen,” words which point to a purchase by Randle
from the Western Milling Company of a team of oxen for
the amount of the note, $75 ; that is to say, this team of oxen
is one hought by Randle from the company for that price.

Again, it states that the “title, ownership,” ete., shall
“ramain” * * * jp the company, indicating that the

2 0. A, R. 639.

45

Judgment,

MoGuire, J.




46

Judgment.

Metuire, J,

TERRITORIES LAW REPORTS. [\'( L.

oxen were animals which had been up to that time owned by
the company.

Again it siates that on the happening of certain events
the company might ““take possession” of these oxen, and,
impliedly, that until that event the company could not so
take possession, words which show that the animals were no
longer in the actual possession of the company, and from
the whole tenor of the document one can hardly resist the
inference that they were then in the actual possession of
Randle.

Taking these expressions together they show that the
oxen referred to were animals which had been owned by
the Western Milling Company, had been in their possession,
had been sold by the company to Randle for $75 and had
passed out of the actnal possession of the company into that
of Randle and were then in his possession, were to remain
in hig possession until default, ete., and in that event were
animals which the company might * take possession ” of and
hold, ete.

Is it at all likely that there was another team of oxen
in the world of which these things could all be predicated ?

It would be much easicr to imagine the existence of
another “ brown horse ten years old,” as described in Corneill
v. Abell®

Now a careful and intelligent reading of the document
here, without going outside of its four corners, affords, as
we have seen, a rather lengthy and detailed description of
this property, and one which may fairly be samd to distin-
guish it from all other chattels in the world. It may be
gaid that a mere view of the oxen would not identify them
as the oxen of which the above description was predicated.
But it has been held that mention of the locality, added to
what would otherwise be a vague and general description, is
sufficient. For example, in Nallrcss v. Phair,” “ one kitchen
table, four chairs,” ete., a very vague description, was held to
be sufficient when joined to these words “all contained in

31 U. C. C. P. 100, BT ULCQ. B 153,
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and about the dwelling house and barn of the mortgagor-

situate at or on lots,” ete. Had that kitchen table been re-
moved to a neighbor’s house it would surely not carry with it
anything to proclaim it as the one which had been in that
“dwelling house ” of the mortgagor, but extrinsic evidence
that, for example, of someone who had seen 1t in the mort-
gagor’s dwelling house, might be obtained, and its identifica-
tion would thus be possible.

So, in the present case, extrinsic evidence could be obtain-
ed to show that this “team of oxen ” was the team sold by the
Western Milling Company to Randle, and the actual pos-
session of which had been changed from the company to
Randle. In an American case, Pellis v. Kellogg® cited in
Barron on Bills of Sale, at page 497, “all the staves I have
in M., the same which I purchased from F.,” was held suffi-
cient, though the staves were not at M., but near it, the state-
ment that they had been “ purchased from F.” being deemed
sufficient to identify them. It is well known that a very
common method of distinguishing things is to call them by
the name of the person from whom they were purchased, as,
for example, “the Jones horse.” It may be observed that
words of deseription which would be insufficient in a bill of
sale or chattel mortgage may be sufficient in a lien note, be-
cause in the former the chattels remain in the possession of
the person who had them, and in the same place where they
were before the instrument was executed, whereas in the case
of the lien note there has been a change of possession from
the vendor to the vendee, and usually a corresponding change
of locality, both of which circumstances furnish ready means
of identifying and distinguishing them from all others of
the same kind. In McCall v. Wolff,® Chief Justice Ritchie
says that the description need not be such “that, with the
deed in hand, without other enquiry, the property could be
identified, but there must be such material on the face of the
mortgage as would indicate how the property may be identi-
fied if proper enquiries are instituted, as, for instance, ‘all
the property now in a certain shop,” ete.” And Strong, J.,

*7 Cush, 456, 13 8. C. R. 130 at p. 133.

47

Judgment,

McGuire, J.




SEE——

A T

48

Judgment.,

McGuire, J

TERRITORIES LAW REPORTS, [\’UI..

in the same case quotes with approval a decision of an Ameri-
can Court that * it is sufficient that the mortgage points out
the subject matter of it so that a third person by its aid,
together with the aid of such enquiries as the instrument
its:1f suggests, may identify the property covered.” I think
the instrument in this case * suggests such enquiries” and
has *“ such material upon the face of it ag would indicate how
the property may be identified if proper enquiries are in-
stituted.”

Having arrived at this conclusion, it is unnecessary to
consider the other question raised upon the appeal. though
I may say that T agree with the judgment thercon of
my brother WETMORE.

The appeal will therefore be allowed with costs,

Wersmore, J.—1 concur in the judgment delivered by my
brother McGuire.  As, however, the learned trial Judge
gave leave to appeal in this case in view of the general
importance of the question as to whether section 8 of the
Bills of Sale Ordinance (No. 18 of 1889) is incorporated
into Ordinance No. 8 of 1889 by virtue of the provisions of
section 2 of the last mentioned Ordinance, and as this Court
also. in view of the general importance of the question, gave
leave to amend the notice of appeal by adding a ground
raising the question whether the note sued on is a document

which came within the provisions of the last mentioned
Ordinance, I deem it advisable to express my opinion on
those questions,

I agree with the learned trial Judge that section 8 of the
Bills of Sale Ordinance is incorporated into Ordinance No.
8 of 1889 for the purpose of providing that the documents
mentioned in that Ordinance shall contaia such sufficient
and full description of the chattels mentioned in them that
the same may be readily and easily known and distinguish-
ed. It is unnecessary to repeat the reasoning of the learned
Judge or to refer to the authorities which he has cited. It
will be quite sufficient for me to say that in my opinion the
Legislature intended to provide by section 2 of that Ordin-
ance that the provisions of the Bills of Sale Ordinance shall, in
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so far as they are applicable, apply to receipt notes, hire re-
ceipts and orders for chattels. Of course there may be, and 1
think there are, provisions in the Bills of Sale Ordinance that
are entirely inapplicable to the documents mentioned in Or-
dinance No. 8 of 1889, and when that is the case, to use the
language of section 2 of the last mentioned Ordinance, in-
compatible with the provisions of that Ordinance. But I can
discover nothing in section 8 of the Bills of Sale Ordinance
incompatible with the provisions of Ordinance No. 8, in so
far as it relates to the matter of description of the chattels,
and when we come to apply its provisions to receipt notes,
hire receipts and orders for chattels, we must, so far as this
matter of description is concerned, read it as if the words
receipt notes, hire receipts, and orders for chattels, were in-
corporated in it.

It is not necessary at present to go any further than I
have gone in stating the extent to which the provisions of the
Bills of Sale Ordinance are applicable to Ordinance No. 8.

The other ground of appeal to which I refer is that the
note in question is not a lien note or receipt note uuder
Ordinance No. 8, inasmuch as it is not a condition of the
note in question that the possession of the chattel should pass
without the property being acquired by the bailee.

Upon inspecting this note it will be observed that it pro-
vides that the right to the possession of the property for
which the note is given shall remain in the plaintiffs.

It was urged, therefore, that this was not such a note as
required to be registered, and Sutherland v. Manniz, and
Boyce v. McDonald,* were relied on for this contention.
These cases were decided under section 2 of chapter 87 of the
Revised Statutes of Manitoba, which provided that from and
after a certain date “receipt notes, hire receipts, and orders
for chattels, given by bailees of chattels where the condition
of the bailment is such that the possession of the chattel
should pass without any ownership therein being acquired
by the bailee were and shall be only valid ” in certain speci-
fied cases,

T.L.R. VOL.I1. —4
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It will be observed that the language of this statute down
to the word “hailee” and of section 1 of Ordinance No. 8
are identical. The note in the Manitoba case provided as
follows:—* It is distinctly understood and agreed that the
title, ownership, right of property and right of possession
of and in the property for which the within note is given
ghall remain in the vendor or holder of this note until this
note shall be fully paid.” Tt will also be observed that
the mote in question in this case contains almost similar
language. The Court of Queen’s Bench of Manitoba held
in Sutherland v. Mannix.' and Dubue. J., following that
case in Boyee v. MeDonald? held that the note in question
there was neither a receipt note, hire receipt or an order for a
chattel under the Manitoba Act, because it was provided in
express terms that the ownership, right of property and
right of possession in the property should remain in the
vendor. There is a distinction, however, between the Mani-
toba Act and our Ordinance in one respect, because the
Manitoba Act provides in section 2 that “no such bailment
shall he valid unless it be evidenced in writing signed by
the person then taking possession of the chattel,” and there
was nothing whatever in the note in question in Sutherland
v. Manniz* or any other writing which afforded any evidence
that the vendee had taken possession or was to have posses-
sion of the chattel. Although that circumstance is not men-
tioned in the judgment it is quite possible it might have
influenced the Judges in arriving at the conclusion they
reached. There is, as T have stated, no such provision in our
Ordinance, and there is ample evidence on the face of the note
in question in this case that the vendee was to have and did
take vossession of the oxen, because it provided that the
vendors might, on certain contingencies arising, take posses-
sion of the property, which would be altogether unnecessary
if the vendors held or were to have possession all the time.
If, however, the Court of Queen’s Bench of Manitoba in-
tended to decide that, notwithstanding the possession may
have passed to the vendee, because the note provided that the
right of possession should remain in the vendor, no posses-
sion passed to the vendee, and therefore the note was not
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within the Act, T must state with the very greatest respect Judgment.
that T do not agree with the decigion. 1 think that posses- Wetmore, J.

sion is one thing and a right of possession is quite another.
Now, what is the bailment contemplated by the Ordinance?
It i the delivery of the property intended to be sold by the
vendor to the vendee. That bailment is complete when the
property is so delivered, the vendee—if T may call him a
vendee—hecomes the bailee at once, he is not the owner and
still he has lawful possession, the owner cannot treat him as a
trespasser, and what else can he be but bailee? The receipt
note is not the bailment or evidence of the bailment, it is
simply the written evidence or statement of the conditions on
which the bailment was made or is intended to be made.
The vendee has the actual visible possession and words can
have no magic to change the facts. If he has the actual
visible possession it is none the less such a possession because
a form of words says that the right of possession is in some-
one else,

Then what have we as a matter of fact? We have the
bailment and then we have the condition as expressed in
the note that the ownership is not acquired by the bailee.
So the statute is filled. To hold the contrary would open a
wide door to evade the Ordinance altogether, which I am
not disposed to do.

I am therefore of opinion that this note is a document
embraced by the Ordinance.

I am at liberty to state that my learned brethren concur
in this judgment.

Macreop, J., and RouLeauv, J., concurred.

Appeal allowed with costs.
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HULL ET AL, v. DONOHOE.

Attachment of debts—Garnishee summons—Issue—Attachable debt—
Extent of issue—Fraudulent conveyance—Future ereditors.

-

An issue was directed to try the question whether certain moneys in
the hands of a garnishee—being part of the purchase price of cer-
tain designated lands in respect of which moneys a garnishee
summans had been issued against the garnishee—were, at the time
of the service of the garnishee summons, the moneys of the plaintiff
in the issue, a creditor of the judgent debtor, as against the de-
fendant in the issue.

The moneys sought to be made subject to the garnishee summons
were the balance of the purchase price of land sold by the judg-
ment debtor's wife ta the garnishee.

Held, per RoULEAU, J.,, the trial Judge, that the Court on such an
isfue could not enquire into the question whether the land, having
formerly been that of the judgment debtor, had been fraudulently
conveyed to his wife,

On appeal to the Court in bane,

Held, reversing the judgment of Rovreav, J., who adhered to his
former apinion that the Court could so enquire. (Reversed and
judgment of RovLEAU, J., restored, 24 8, C. R, 683.)

Per McGuirg, J.—It was not open to the defendant in the issue
ta contend that the moneys sought to be attached did not consti-
tute an attachable debt, because the form of the issue, which
might have been so drawn as ta have raised that question, was
based on the assumption that the moneys were attachable if a debt
at ail, and the defendant was bound by the form of the issue; and
semble, the moneys did constitute an attachable debt,

Per WETMORE, J.—The moneys in question did not constitute an
atiachable debt; but it was not open to the defendant in the issue
so ta contend, because she was estopped by reason of having ap-
plied for and obtained an order for the payment into Court of
these moneys by the garnishee in the garnishee proceedings.

Pev- RouLEAU, J.—The moneys did not constitute an attachable debt,
and it was open to the defendant to raise that question upan this
issue; the question whether the moneys were attachable was a
question of law involved in the issue; if the moneys were those of
the judgment debtor they were attachable; if those of the defendant
they were not.

Wrersmore and McGuirg, JJ. (RicHARDSON, J., concurring) faund as
a fact upon the evidence that a certain business alleged ta have
been the separate business of the defendant (the judgment debtor’'s
wife) was not in fact her separate business; and that consequently
moneys derived from that business were not her separate property;
and that the land, the proceeds of which were in question, was
in truth the land of the judgment debtor, and had been fraudu-
lently conveyed ta his wife.

Per McGUIRE, J.—(1) If at the time of a voluntary settlement the
stitlor were either insolvent, or became so immediately on the
making of the settlement, and he was indebted at the time, so that
the then existing creditors could have impeached the settlement,
then if any of these debtors still remain unpaid, subsequent credi-
tors may also impeach it.
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(2) Furthermore a voluntary conveyance, made under sich circum-
stances, may be set aside at the instance of a subsequent creditor,
notwithstanding that no debts contracted before the conveyance
remain unpaid: Jenkyns v. Vaughan,' Taylor v. Coenen,* Holmes v.
Penny. and Newman v. Lyons' considered.

Per RouLEAU, J.—In order to set aside a voluntary conveyance as
against future creditors it is necessary to show that it was made
with the view of entering inta a risky business, and In the event
of failure for the purpose of securing the property against future
creditors, [RouLEAU, J., November Ljth, 1893.

[Court in banec, June 8th, 189}.

The plaintiffs Hull Brothers & Co. and four others had
severally obtained judgments against E. Donohoe, and had
severally issued garnishee summonses against one J. H. Mil-
ward, who suggested Catharine Donohoe as a claimant of the
moneys in question. These moneys were the balance of pur-
chase money owing by Milward as the purchaser from Cath-
erine Donohoe, the judgment debtor’s wife, of certain land
which some time previously had been caused to be conveyed
by the judgment debtor to his wife.

By order the five cases were consolidated for the purpose
of the trial of an issue between the several plaintiffs, as plain-
tiffs in the issue, and Catherine Donohoe, the claimant, as
defendant in the issue. The issue prepared in pursuance of
the order was as follows:—The plaintiffs severally affirm
and the defendant denies that certain moneys 1n the hands of
one J. H. Milward (being part of the purchase price of cer-
tain lands mentioned in the affidavit of Catherine Donohoe,
the defendant, made in the garnishee proceedings hereinafter
mentioned and in respect of which the said J. H. Milward
was garnisheed in certain actions brought by the said plain-
tiffs respectively against one Edward Donohoe) were at the
time of the service of the garnishee summonses i said sev-
eral actions the moneys of the several plaintiffs, or any of
them, as creditors of the said Edward Donohoe as against
the defendant.

The issue was tried before RouLEau, J., without a jury
at Calgary on the 14th July, 1893, and several succeeding
days.

'3 Drew, 419; 25 I, J. Ch. 338; 2 Jur. N, 8. 109; 4 W. R. 214.
1 Ch. D, 636; 34 1. T. 18, 3 K. & J. 90; 26 L. J. Ch, 179; 3 Jur.
N. 8. 80; 5 W. R. . 42 Can L. T. 262.
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Peter McCarthy, Q.C., and George S. McCarlter, for the
plaintiffs.
(. C. McCaul, Q.C'., for the defendant.

On counsel for the plaintiffs proceeding to prove that E.
Donohoe, the defendant’s hushand, had previously been the
owner of the land sold to the garnishee, the balance of the
purchase price of which was in question, counsel for the
defendant objected that the proposed evidence was irrelevant
and immaterial to the issue, because the title to the property,
in March, 1889 (the date of the certificate of title to the
defendant) was in the defendant, and plaintiffs could not go
behind that, because the Court was not trying the question
of a fraudulent conveyance but the ownership of the money;
and that the only way to try the question of a fraudulent con-
veyance was by a direct suit in Court. and not in a summary
manner unless there be a special law to that effect.

The evidence was taken subject to the objection.
[ November 14th, 1893.]

RouvLeau, J.—A garnishee summons was taken out by
the plaintiffs against the moneys in the hands of J. H. Mil-
ward, and Catherine Donohoe, the wife of the defendant, filed
a claim to the moneys as being her property. 'I'here are four
other proceedings of the same nature, which by order of the
12th December, 1892, were consolidated for the purpose of the
trial of the issue directed to be tried, and of all proceedings
necessary or consequent upon the result of such trial, and so
far as the claim of (fatharine Donohoe to the moneys in the
hands of the garnishee, J. H. Milward, in the said several
actions is concerned.

1t was ordered that the said several plaintiffs in the vari-
ous actions be plaintiffs and the said Cathering Donohoe be
defendant in the issue, and that the question to be tried was
whether at the time of the service of the garnishee summons
on J. H. Milward, the garnishee above named, the moneys in
the hands of the said garnishee—Dbeing part of the purchase
price of the lands mentioned in the affidavit of Catherine
Donohoe—were the moneys of the said plaintiffs, or any of
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them as creditors of the above named E. Donohoe as against
the claimant.

J. H. Milward has deposited in Court the amount, which
he admitted he owed to Catherine Donohoe, to be disposed of
according to the decision of the Court.

The facts of the case are in short as follows:—

On the 23rd day of March, 1887, Edward Donohoe for the
congideration of $900, transferred lot 7 in block 63, and lot
T in block 50, of the town of Calgary, to (reorge K. Leeson.
On the 24th of March, 1888, the said (. K. Leeson transferred
the same property for the sum of eleven hundred dollars to
Catherine Donohoe, wife of Edward Donohoe. On 2nd of
March, 1889, a quit claim deed of the same lots was given by
Edward Donohoe to his wife Catherine Donohoe, and on the
16th day of March, 1889, a certificate of ownership was grant-
ed to Catherine Donohoe of the same property. Afterwards,
on the 1st September, 1892, Catherine Donohoe transferred
lot ¥ in block No. 63, of the town of Calgary, to Joseph H.
Milward, who got a certificate of ownership for the said lot
on the 8th day of September, 1892, Milward, it appears, as-
sumed the encumbrances on said lot and the balance due on
the same was garnisheed in his hands by the several plain-
tiffs in the five actions already mentioned.

As soon as the plaintiffs on the trial of the issue attempted
to go behind Catherine Donohoe’s certificate of ownership to
prove the different prior transactions which took place, the
claimant objected to the evidence as being irrelevant and im-
material to the issue, because the title to this property in
March, 1889, was in Catherine Donohoe, and the Court could
not go behind the title, because it was not trying the question
of a fraudulent conveyance but only the question of the
ownership of the money ; that the only way to try the question
of a fraudulent conveyance was by direet suit in Court, and
not in a summary manner unless under a special law to that
effect.

A transfer of real estate by a husband to his wife, and
vice versa, is authorized by the Territories Real Property Act,
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R. 8. C. ¢, 51, 88, 10, 11, and 13. If so, then how can I de-
clare that such a transfer is fraudulent, unless an issue be
taken to that effect, assuming that the law would authorize
such an issue? On a proceeding of this deseription. am I in
a position to declare that such money is due by the garnishee
to Edward Donohoe, when the documentary evidence shows
me that, on the contrary, there is a legal debt due to Catherine
Donohoe by the garnishee?

No precedents were cited to me going to show that under
the above issue, I am empowered to investigate whether the
conveyance in this case is a voluntary settlement, or is for valid
consideration, or that I am in a position under the circum-
stances, to consider the question of fraud. I think that the
objection taken to that evidence was properly taken, and that
the motion for nonsuit should be granted. The plaintiffs’
case is, therefore, dismissed with costs; the costs, as far as
the contestation of this issue is concerned, to be divided be-
tween the five cases ; and the moneys deposited in Court by the
warnishee to be paid to the claimant.

From this judgment the plaintiffs in the issue appealed.
The appeal was argued on the 6th June, 1894,

Peter McCarthy, Q.C'., (D. L. Scott, Q.C., with him), for
the appellants.

C. . McCaul, Q.C., for the respondents.

[June Sth, 189}.]

McGuirg, J.—This is an appeal from a judgment of
Mr. Justice RouLEAU, on an interpleader issue as to the
ownership of certain money attached by garnishment process.

Plaintiffs are creditors of one Edward Donohoe, who in
1887 was the owner of two lots in Calgary, and on 23rd
March of that year borrowed $900 from one Leeson, but
instead of giving a mortgage on the lots in question to secure
repayment of this loan and interest, gave him an absolute
transfer, taking back an agreement by which it was provided
that Donohoe should purchase back said lots within one year
for the sum of $1,100, which sum Donohoe bound himself to
pay, and on payment thereof Leeson covenanted to convey
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said lots to Donohoe, “ his heirs and assigns,” time to be of Julgment.

the essence of the contract. Shortly before the expiration of McGuire, J.

the year Donohoe repaid to Leeson the $1,100, and on the
24th March, 1888, Leeson, by a document in writing, trans-
ferred the lots to Cathe ine Donchoe, wife of Edward Donohoe,
in consideration of $1,100 expressed to be paid to him by said
Catherine Donohoe. This document is not under seal, and
is signed by Leeson and by Edward Donohoe. These lots had
not then been brought under the Territories Real Property
Act, but upon an application on behalf of Catherine Donohoe
made in February, 1889, her title was registered, and on the
16th March, 1889, a certificate of title was granted to her.
In the application the value of the property is placed at $3,-
250. One of these lots with the buildings thereon was, on
1st September, 1892, sold to one Milward for $4,800, the
transfer being signed by both Edward and Catherine Dono-
hoe. Three thousand dollars of the consideration was to be
paid by assuming a mortgage for that amount then on said
land, and the balance, $1,800, was to be paid in cash.

At this point, and before the payment by Milward of the
$1,800 several creditors of Edward Donohoe took out gar-
nishee summonses and had them served on Milward, on the
ground that this money was really owing to Edward Dono-
hoe. Catherine Donohoe gave notice to Milward that she
claimed the money as hers.

Milward thereupon interpleaded, and an interpleader
order in the suit of Hull Brothers & Company against Ed-
ward Donohoe, defendant, was, on 16th November, 1892,
made by Mr. Justice RouLeau, in which the said plaintiffs
Hull Brothers & Company and said Catherine Donohoe were
ordered to proceed to the trial of an issue, the said Hull
Brothers & Company to be plaintiffs and Catherine Donohoe
defendant, the question to be tried being “ whether at the
time of the service of the garnishing summons on J. H. Mil-
ward the moneys in the hands of the- garnishee (being part
of the purchase price of the lands mentioned in the affidavit
of Catherine Donohoe) were the moneys of the said claimant
as against the plaintiffs.”
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In the interpleader issue delivered on 27th December,
1892, the issue is somewhat changed, plaintiffs affirming and
the claimant denying that said moneys were, at the time of
the service of the garnishing summons, the moneys of the
plaintiffs or any of them “as creditors of the said Edward
Donohoe as against the defendant.” In the meantime, be-
tween the date of the first interpleader order and the de-
livery of the above issue an order had heen made consolidat-
ing five garnishing proceedings, the question to be tried being
in the same words as the above issue.

Shortly thercafter, “upon the application of the claim-
ant,” an order was made directing the garnishee to * pay
into Court to the credit of the above consolidated actions
all moneys in his hands in respect of which the said garni-
shee was garnisheed in the said several actions,” to abide the
result of the trial of the issue directed by the said order of
the 12th December, 1892, or to abide the further order of
the Court or Judge, and this order appears to have been
“approved ™ of by the advocates for all parties, plaintiffs,
claimant and garnishee.

This, then, was the question which the Judge was asked
by all parties to try: Were these moneys the moneys of the
plaintiffs as creditors of Edward Donohoe, as against the
claimant Catherine Donohoe ?

The trial of this issue began in July, 1892, before Mr.
Justice RourLeau without a jury. Plaintiffs claimed that
Catherine Donohoe was only a trustee for her husband. It
was objected on behalf of the claimant that the only way to
set aside a conveyance as fraudulent was by a direct suit in
Court, and her advocate objected to going into evidence as
to the title to the land prior to the certificate of title to
claimant in March, 1889. Subject to these objections, the
evidence was taken showing the history of the dealings with
the land as already set out. The learned Judge gave judg-
ment in favour of the claimant, on the ground that the Ter-
ritories Real Property Act authorizes a conveyance from
husband to wife, that in March, 1889, the title was in the
claimant and the Court cannot go behind that title, because
it is not “ trying the question of a fraudulent conveyance but
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only of the ownership of money ; that the only way to try the
question of a fraudulent conveyance is by direct suit in Court
and not in a summary manner, unless under a special law to
that effect.”

Obviously the learned Judge was of opinion that to im-
peach Mrs. Donohoe’s title to the money it was necessary
to have the conveyance to her declared fraudulent, and that
a formal suit in Court must be brought for that purpose.
He consequently did not express any opinion as to whether
these conveyances were or were not fraudulent as against
creditors.

The plaintiffs appeal from this judgment. They con-
tend that it is open to them to show that the various pro-
ceedings and transfers, by which Catherine Donohoe was en-
abled to obtain a certificate of title to these lands, were fraud-
ulent as against the creditors of said Edward Donohoe; that
it is open to them to show that the effect of the evidence is
that Catherine Donohoe is only a trustee for her husband,
who always was the true owner of the land, and, as such, en-
titled to the proceeds of the sale to Milward.

It is to be observed that the question which all parties
agree was to be tried was not whether the title to Catherine
Donohoe was obtained by fraud or whether there was any
debt due by Milward to Edward Donohoe which could be
garnisheed, but the question was as to the ownership of the
money then in Court to abide the trial of that issue.

It was not necessary for the plaintiffs to set aside any
conveyances. Had they done so, then Milward would have
had no title and would not owe any money to either Edward
Donohoe or his wife. '

The advocate of the claimant on this appeal contended
that this money, even assuming that the transfer to Cather-
ine Donohoe is impeachable, is not an attachable debt, but
that it is no part of the issue. The claimant might have
had that question made part of the issue. If he was right

and there was no debt due from Milward which was subject"

to attachment, he could have applied to have the garnishing
summonses set aside. But instead of taking that position,
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or of asking that the attachability of this money should be
part of the issue, he consents to an issue in which it is as-
sumed that this money is subject to attachment, and the only
question to be tried is, to which of these parties, the plaintiffs
as crcditors, ete., or Catherine Donohoe, these moneys belong.

Now, that was an issue which the Judge had power to
direct. By section 310 of the Judicature Ordinance then
in fore» the Judge had power, among other things, “to order
* * * any issue or question to be tried or determined in
manner aforesaid,” and these last three words refer to section
308, and mean that it may be “tried or determined in any
manner in which any issue or question in an action may be
tried or determined.”

Having, then, settled the issue and that by consent of the
present claimant, the Judge was next to try or determine
this question in any manner in which any issue or question
in an action could be tried or determined ; any evidence or
argument pertinent to that question or issue was receivable
by him.

It was contended for the respondent that the Judge could
not try whether the proceedings by which Catherine Donohoe
became apparent owner of that land were fraudulent or not
in such a proceeding as this, but that the parties must proceed
in Court by an action to have her title impeached.

But the whole subject matter was in Court, the Judge had
authority to direct and to try or determine the issue directed
here. Morcover, by section 8, sub-section 5 of the Judicature
Ordinance he not only had jurisdiction but it was his duty
to grant * * * all such remedies whatsoever as any of the
parties thereto may appear to be entitled to in respect of any
and every legal or equitable claim properly brought forward
* * ¥ go that as far as possible all matters so in controversy
between the parties respectively may be completely and finally
determined, and all multiplicity of legal proceedings con-
cerning any such matters avoided ” (see Re Tharp; Tharp v.
Macdonald ®).

3 P. D. 76; 38 L. T. 867; 26 W. R. 770.
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The spirit of the Ordinance is that parties shall not be
sent from Court to Court, but that, if pessible, all questions
shall be digposed of in, the one proceeding. There was no
reason why the Judge sitting to try that issue was not as
competent to try whether there was fraud against creditors
in the dealings between Donohoe and his wife, than if he were
sitting to try a suit brought formally and specially to try
that particular question. The proving of fraud in the title
of Mrs. Donohoe was merely one of the ways of showing that
she was not entitled to claim this money: it was a question
which arose only ircidentally. The plaintiffs did not ask
that any conveyances should actually be set aside, and it was
competent for them to adopt the sale to Milward, but to
show that in effect it ought to be treated as a sale direct from
the real owner, Edward Donohoe, to him.

If any authority is required that the Court can dispose of
questions thus incidentally arising in the course of a trial,
and that it can treat instruments as if they had been set
aside, reference may be made to Mostyn v. West Mostyn Coal
and Iron Co.*

If the plaintiffs were able to establish by any appropriate
evidence that, notwithstanding the paper title of the claim-
ant, her husband was the real owner of the land and so the
person really entitled to the proceeds of the sale of it, then
the issue, I submit, must be found in favour of the plaintiffs.
Any evidence, therefore, which showed that Mrs. Donohoe
was not the real owner was pertinent to the issue. The plain-
tiffs were not forced to set aside the title. If they could
show that they were in a position to do that—that the evi-
dence would have justified the setting aside of her title—for
the purpose of determining the true ownership of that money,
the Judge could treat the whole transaction as virtually a
sale by Edward Donohoe to Milward. It might well be that
the sale to Milward might be unimpeachable and yet the
Judge might determine that, while letting that stand good,
he could lay hold on the proceeds and declare them to be the

45 L. J. €. P. 401; 1 C. P. D. 145; 34 L. T. 325; 24°'W, R.'401.
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property of the creditors of Edward Donohoe. In Masuret
v. Stewart ™ the smde was not disturbed, but the money part
of the proceeds of the sale, which Lampman admitted he still
had in his lmnn*. was ordered to be paid into Court for the
creditors,

I think, therefore, that the learned Judge should have
gone into an enquiry into the transactions by which Cather-
ine Donohoe became apparent owner of the land.

Two courses are now open, either to refer the matter back
to the learned Judge to determine that question, or for this
Court, under the powers given it by section 509 of the Civil
Justice Ordinance, 1893, to determine that question itself.
I think we have all the evidence before us that the parties
thought proper to produce before the trial Judge, and it will
save further expense and possibly a second appeal to this
Court to deal with the whole matter and dispose of it on this
appeal.

It is a fact that in March, 1887, Edward Donohoe was
the absolute owner of this land. He desired to borrow $900
from Leeson. No reason is given why, instead of a mort-
gage, an absolute transfer, with an agreement for transfer
back, was resorted to. Where the loan approximates the
fair value of the land a transfer instead of a mortgage is
frequently taken to save the cost of foreclosing or realizing
on the mortgage. But this property is in 1891 valued at
$3,250. Improvements to the extent of $1,050 had in the
meantime been put upon it by O'Keefe. Deducting this, it
would appear that the land was in March, 1887, probably
worth twice the amount of the loan. Was this particular
form of dealing resorted to for any fraudulent purpose ?
There is no evidence to enable one to answer. About the
time of the transfer to Leeson, Edward Donohoe employs
O'Keefe to make certain improvements on the land, and
O’Keefe states in the mechanic’s lien which he registered in
April. 1887, that the price of the work was to be $1,050, and
that it was done between 28th March, 1887, and 20th April,
1887, Shortly before the expiration of a year from the

22 0. R. 290,
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transfer to Leeson, Edward Donohoe comes to Leeson with
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he assumed that he.requested the conveyance from Leeson
to be made to Catherine Donohoe,sfor we find an instrument
in writing signed hy Leeson and Edward Donohoe purport-
ing to transfer the land to Catherine Donohoe in considera-
tion of $1,100, therein expressed to be paid by her to Leeson.
Donohoe and his wife both say that this money was Mrs,
Donohoe’s, and that he simply acted as her agent in hand-
ing the money to Leeson.  Assuming for a moment that the
money was her separate property, she was getting for $1,100
two lots which, in her own application to have her title re-
gistered, are valued at $3,250, and one of which lots is, in 1892,
sold for $4,800 to Milward. She was not likely, for obvi-
ous rcasons, to exaggerate the value of the land in her appli-
cation to the registrar. She, therefore, got for $1,100 pro-
perty worth in the following year $3,250. Why was Edward
Donohoe so generous? He says he told his wife he had no
money, but if she liked to buy it she might do so. He was at
that time indebted to several persons. Mrs. Donohoe says
the only debts she knew her husband owed then were, a
balance to O'Keefe, an execution at the suit of the Imperial
Bank and an account for freight to the Canadian Pacific
Railroad Company. She says she paid off these by a loan of
$500 which she got from one Marsh, and which appears from
her certificate of title to have heen horrowed about 27th Oc-
tober, 1888. By reference to her certificate of title it seems
the Imperial Bank execution was withdrawn on 31st October,
1888, the 0'Keefe mechanic’s lien was cancelled by eertificate
of non-prosecution on 13th February, 1889, but the Cana-
dian Pacific Railway Company delivered to the registrar an
execution against Edward Donohoe on 12th July, 1889, and
it was not withdrawn until 6th May, 1891. If this were the
same claim she is probably mistaken in saying that it was
paid off by the proceeds of that Marsh mortgage. In her
evidence she says she never collected any rent personally from
the property up to its sale to Milward. “The rent went to
pay the debts I and my husband owed—think it was at first
rented at $50 a month—never got any rent myself—never

3
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Judgment.  got the money proceeds of the mortgage to Marsh.” There
McGuire, J. were two mortgages to Marsh each for $500, the former being
realized before the second was made, it is uncertain which she
refers to. “Did not get any of the money for which the
two propcrties were mortgaged to the Canada Permanent
Loan Company ”—from the certificate of title that appears
to have been for $3,500—*didn’t get any of that money,
didn’t know who got it.” If she were the real owner this
evidence would seem very strange, but not so strange if it were
it only nominally hers and really her hushband’s, and the in-
} ference would be that her husband got these moneys, for she
il tells us, when saying she never got the rents, “ my husband
| used to do business for me here in Calgary,” and later on
she sayvs she “took no part in the management or control of
the property until it was sold.” Is it not a fair inference that
it was her husband who got the proceeds of the two mortgages
totalling $4.000? If so, we find the husband treating the
land as really his own, the nominal title in his wife being
a mere matter of form to be practically disregarded when-
ever it suits his purpose it should be so. The $3.500 loan was
obtained as late as June, 1892. But on September 1st, 1892,
il he was sued by four creditors for claims aggregating $739.10,
| and on September 6 by another firm for $46.50, making a
q total of nearly $800. It is a circumstance that in the trans-
| fer to Milward hoth Edward Donohoe and his wife represent
; themselves as “ registered owners,” and both execute the trans-
HB fer. He might easily be mistaken as to his being a registered
! owner, but was he likely to say that he was an “owner ™ at
| all if he was not? Or, is this merely a clerical error? Pos-
i gibly so.
Hitherto I have been assuming that the $1,100 paid to
Leeson was her money, made by her, as she says, in a hotel
‘ kept by her at Anthracite. In 1887, she says, they moved
5 up to Anthracite and remained there three years.
! She says her hushand was working at his trade of black-
smith at the mines, and that he had nothing whatever to do
with the hotel, which was hers, and part of the time the
business of herself and a partner, one Gorman. She says it
was from the profits of that hotel or boarding house she

‘d
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carned and saved the $1,100. Now, let us see what the evi-
dence of herself and husband discloses as to this business.
Edward Donohoe was examined in November, 1891, in a
suit brought by one Olaf Johnson against him in connection
with the purchase of this hotel property. He denies en-
tering into any agreement with the plaintiff as to this pro-
perty. He says he does not know if there was any between
his wife and plaintiff—that Gorman was running the bar—
not for him (Donohoe), “but I believe for himself.” He
says he (Donohoe) put improvements on the property but no
money of his own—later on he says the value of these “in-
cluding my work is about $600 or $700.” “T did not intend
to rent the hotel from any person because I did not know
from whom to rent it. * * * 1 don’t know to whom the pro-
perty belongs.”  “My wife was working in the hotel. Gor-
man was running the hotel, T think. She was not running
it for herself or for me. * * * I don’t know that Gorman
and my wife were running the hotel together.” Both Dono-
hoe and his wife seem anxious to make a display of Gorman’s
presence in the business. But he commenced about 19th Oc-
tober, 1887, and gold out on December 1st of the same year.
He was there, consequently, only a little over a month., “I
don’t know whether she was getting wages or not.” “I don’t
know whether my wife claims it (the property) or not.” Af-
ter saving he had talks with his wife about the property, he
adds “she did not make any claim to the property that I
heard her say.”

What will be thought of these statements when we are
ghown an agreement of sale from Johnson to Catherine Dono-
hoe and James Gorman under date 19th October, 1887, of
the dwelling and contents for $1,950—two receipts, one for
%20 from Catherine Donohoe, per Edward Donohoe, being
first payment on lots 22 and 23, block 1, the land on which
the hotel stood, the other dated July 18th, 1891, for $100
(McArdle’s cheque), and $114, an order on McNeil & Com-
pany, and when we see his own statements in the course
of the same examination where he says, “ I paid some money

to Mr. Pugh on these lots, I think it was $300, and it
T'L.R.VOL.II i
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was paid since the writ in this action was served on me. [
made that payment of $300 for my wife * * * ghe gave me
the $300, and T turned in my wages to vay part of it.” In
explanation of one of the above receipts he says “some of
the money was got by my borrowing for my wife $100 from
Wm. McArdle, of Anthracite.” The $114 order on MeNeil &
Company was, no doubt, what he referred to when saying “ 1
turned in part of my wages.” He was working for MeNeil
& Company. Remembering that he was living in the hotel
with his wife, that he admits talking with her about the pro-
perty, it seems incredible that he ghould have heen ignorant
of whether she even claimed the property or not. Consider-
ing, however, that Donohoe was being sued by Johnson for
the unpaid portion of the purchase money of the hotel and
contents, we may understand why he was anxious not only
to deny any liability on his own part but also to avoid im-
plicating his wife. Mrs. Donohoe wighes it to appear that
the hotel business was her husiness quite separate from her
husband, who, she says, was working as a blacksmith and
was merely a boarder at her hotel. But in the quit claim
from Donohoe to his wife, executed in March, 1889, Edward
Donohoe is described as of the town of Anthracite, “saloon-
keeper,” and in her own application to have her title re-
gistered, made about the same time, he is described as “ hotel-
keeper ”; in the transfer from Leeson to Mrs. Donohoe she
is described as the wife of “ Edward Donohoe, of the said
town of Calgary, hotel proprietor”; in the mortgage in Oc-
tober, 1888, to Marsh, Edward Donohoe is called a “ hotcl-
keeper.”

In her cross-examination she says “accounts were run in
these stores (at Anthracite), and they were run in my hus-
band’s name. My husband used to go there to purchase, and
sometimes I went. I did most of the buying myself.” “Dur-
ing this time I was carrying on the hotel business. 1 did the
business with Carlin, Lake & Co. and King & Co. in my hus-
band’s name. The account at Hull Brothers was carried on
in my husband’s name at Anthracite.” “The bills came in
first to Gorman and Donohoe and after Gorman left they
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came in charged to Ed. Donohoe.” So much as to the An-

thracite business,

Under the authorities I think it cannot be said that the hotel
and boarding house business there was Mrs. Donohoe’s separate
business. The reasoning of Boyd, C., in his judgment in
Campbell v. Cole,* seems to apply to the circumstances of this
case, and I feel bound to come to the conclusion that the An-
thracite business was in truth and in fact the business of
Edward Donohoe.

That being o, the $1,100 paid to Leeson was Edward
Donohoe’s money, and the transfer from Leeson to Mrs, Dono-
lioe was purely voluntary. So far as appears from the evi-
dence the Calgary property was the only property Edward
Donohoe owned.  He may have owned other property, but
there is no evidence of it. ITe swears he did not own the Coul-
braute property. 1If it was all he owned, then the moment
Lecson transferred to Mrs, Donohoe, Edward Donohoe was left
without anything wherewith to pay his debts, that is to say,
he was “insolvent.” We have only the evidence of the
Donohoes, as to what debts were then owing. They sav
there were only three debts, namely, to O'Keefe, to the Im-
perial Bank, and to the Canadian Pacific Railway Company
for freight. The O’Keefe claim ought not possibly to be
considered, as he had filed a mechanic’s lien, although it does
not appear from the abstract of title and the certificate of
title to Mrs. Donohoe that he took any further steps in re-
speet to that lien beyond filing it, and it was eventually dis-
posed of by the registration of a certificate of non-prosecu-
tion. Tcaving that out, there were still two debts unpaid,
both of which were sued to judgment and executions in re-
snect thereof delivered to the registrar, that of the Canadian
Pacific Railway Company being so delivered on April 30th,
1889, and not withdrawn until 6th May, 1891,

But it is said all these debts have since been paid. True,
they have, but before this Canadian Pacific Railway Com-
nany’s execution was released Edward Donohoe had become
indebted to at least ome of the plaintiffs, namely, Hull

7 0. R, 127,
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Brothers & Co., whose claim we see from the evidence of Me-

. Carter began 1st September, 1890. Tt is fairly well settled

that if, at the time of a voluntary settlement, the settler were
either insolvent or bhecame so immediately on the making of
the settlement, and he was indebted at the time, so that the
then existing creditors could have impeached the settlement,
then, if any of these debts’still remain unpaid, subsequent
creditors may also impeach it (Freeman v. Pope Jenkyn v.
Vaughan.')  But suppose all the old debts have been paid
off hefore any of the subsequent creditors attack the settle-
ment, will this affect the sitnation? The point was raised in
Jenkyn v. Vaughan,' and the Vice-Chancellor said that there
was no clear authority upon the subject; and he continues:
“If at the time of filing this bill no debt remained due which
was due at the time when the deed was executed it might be
the rule—1I do not say it is, but it might be the rule—that
the Court could not decide that the intention was to delay
the subsequent creditors. I do not find any such rule laid
down in any of the cases,” But in a later case of Taylor v.
Coenen® the Judge says: “ It is further argued that a volun-
tary settlement cannot be et aside unless some debts are due
which existed at the time of the deed being executed—from
that proposition I entirely dissent.” There is also a case of
Holmes v. Penney,? the report of which I have not scen, but
the head-note seems to indicate that the decision was in the
same direction as Taylor v. Coenen® (see also Newman v.
Lyons.*) In the present case it looks as if Hull Brothers &
('o.’s claim began before the satisfaction of the Canadian Pa-
cific Railway Company’s claim, which existed at the date of
the transfer from Leeson to Mrs. Donohoe. But it seems to
me that the decision in T'aylor v. Coenen* commends itself to
one’s common sense. The question of fraud is to be deter-
mined with reference to the date of the impeached transaction
—if it was done with a fraudulent intent can the mere pay-
ment afterwards of the then existing debts wipe out the fraud ?
If 8o, a dishonest settler, having gone on and incurred large
subsequent liabilities, and learning that these subsequent

*30 L. J. Ch. 148; affid. 30 L. J. Ch. 689; L. R. 5 Ch. 538; 21 L. T\
8165 18 W, R, 906,
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creditors were contemplating an attack on the settlement,
might, acting under legal advice, pay off the old debts, for
the very purpose of preventing the subsequent creditors im-
peaching the settlement. Assuming, then, that subsequent
creditors can still impeach the settlement, let us see the cir-
cumstances under which Mrs. Donohoe was made the apparent
owner of this land. I have already pointed out that there
were debts in existence and that after the transfer to Mrs.
Donohoe it does not appear that Edward Donohoe had any
property left out of which he could pay these debts.

From the evidence I have already partly noticed, which
Mrs. Donohoe gives as to her husband collecting the rents and
his doing all the business in connection therewith right down
to the sale with Milward, and especially his receiving the pro-
ceeds of those two mortgages, is it not reasonable to infer
that it was never intended that she should be the beneficial
owner, but that all along he retained and intended to retain
the practical ownership and control of that property? In
other words, was she not intended to be a mere trustee—a
merely nominal owner, while her husband always remained
the real, the beneficial owner? It is not the case of a man
gettling property on his wife, intending it to be for her bene-
fit. Here, I think, he never had any such intention.

It was he who telegraphed to Marsh to close the sale to
Milward, and he joins in the transfer to Milward, and therein
asserts that he is one of the ““owners.”

From a congideration of all these facts, must we not re-
gard the sale as really a sale by him to Milward, and was not
the purchase money in Milward’s hands a debt due to Edward
Donohoe? Suppose that, as sometimes happens, there had
arisen a disagreement between Donohoe and his wife, and
he feared she was going to sell and appropriate the proceeds,
could not Edward Donohoe, before actual payment to her,
have invoked the assistance of the Courts to show that he was
the person really entitled to this money and so prevent it get-
ting into her hands? The Court would probably not listen
to him if it were necessary for him to show that he had been
guilty of express fraud, but in the absence of that, I am not
prepared to say that he might not make out such a case that
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Judgment.  the Court would direct payment to him by Milward. But I
McGuire. J. do not rest my judgment on that. I think that if the Court

becomes satisfied that the intermediate conveyances have not
been, and were never intended to be, real transactions, but
mere devices for some collateral and fraudulent purpose, such
as to defeat creditors, it ought, for the purpose of deciding
the ownership of the proceeds of the sale, to treat the matter
as if the fraudulent paper devices had never existed, and as
if the conveyance had been direct from Edward Donohoe to
Milward.

It is objected that by reason of the fraudulent transfers to
Mrs. Donohoe the money payable by Milward is not an attach-
able debt because, even admitting that the true owner is Ed-
ward Donohoe, creditors cannot garnish a debt due to the
trustee of the debtor. But we are assuming that the Court
finds the transfer to Mrs. Donohoe to have been a fraudulent
device. Ts it not strange, then, to say in the same breath
that by virtue of this fraudulent device—this void device—
it still has the effect (with a persistence rivalling that of
original sin) of altering the nature of Milward’s liability so
that what. but for this fraudulent device, would have been
an attachable debt, is now not attachable?

The devices are held frandulent and veid and yet some
effect, and in this case it might be a fatal effect—the very
effect the rogues wanted to bring about—would follow, and
the creditors be, in this proceeding, as effectually barred out
as if the device had been shown to be honest and bona fide.
Why must a Court stop to weigh and consider the effect of
what it has decided to be a mere fraudulent attempt? Why
not sweep it, as an unclean thing, from its path?

As well might Lord Kenyon have been expected to sit to
take an account between two robbers on Hounslow Heath.

I think the appeal should be allowed, and that the inter-
pleader issue should be found in favour of the plaintiffs, and
judgment be entered in their favour with costs of the appeal
and in the Court below of this issue. The money being
found to be the property of the creditors to tne extent of their
respective claims, and any costs, the Judge below can dispose
of the garnishing proceedings.
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WermoRE, J.—I agree with my brother McGUIRE that Judgment.
the business alleged to have been carried on by the defendant Wetmore, J.

at Anthracite as a boarding house keeper was not an occu-
pation carried on by her separately from her husband, and
apart from section 36 of the North-West Territories Act,
I am of opinion that this business was not the defendant’s.
The facts that the accounts for supplies to the house were
charged to the husband, that he paid for them, that he
hought some of such supplies, that he must have been almost
altogether supported out of this business (because, according
to their own showing, or, at any rate, they wish the Court to
helieve that he expended his earnings as a btacksmith in
gambling), and that in some of the instruments put in evi-
dence the hushand deseribes himself as of Anthracite, saloon-
keeper, and she describes herself as wife of Edward Donohoe,
of Anthracite, hotel-keeper, lead me to this conclusion, and
I am, therefore, of opinion that this business was Edward
Donohoe’s business and not the defendant’s. Therefore, the

transfer of the Calgary property in question from Leeson
to her was not purchased with the proceeds or profits of any
cccupation carried on by the defendant, it was purchased with
Edward Donohoe’s money.

I am also of opinion that the transfer from Leeson to the
defendant of the Calgary property was not intended by Ed-
ward Donohoe nor was it received by the defendant as a bona
jide settlement upon her of that property. In the first place
the testimony of the defendant and of Edward Donohoe is
of the most unsatisfactory character, and I do not feel dis-
posed to place very much confidence in it. Of course, that
alone would not be sufficient to establish fraud, it only makes
one suspicious. According to the testimony of Sutton, the
defendant’s witness, Edward Donohoe did not appear to be
very anxious to pay his debts, because he objected very much
to the executions which were lodged against the property
being paid. Edward Donohoe seems to have been, I might
almost say, in a chronic state of financial trouble. Property
he brings into the Territories is seized, some is lost, a lien has
to be filed against property for work done, he is sued and he
has to let the suits run to judgment. In view of all this,
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Judgment. and in view of the fact that after the transfer of this property
Wetmore, J, to the defendant, she, at any rate down to the time of the sale

to Milward, gets no benefit from it, but that Edward Donohoe
deals with it just as if the title was not in her, he collects the
rents and appropriates them to his own purposes, she executes
a mortgage and does not know what is done with the money
realized from it, and similar transactions, lead one to the con-
clugion that it was not bona fide intended to settle this pro-
perty upon her, but that it was a mere pretext to protect the
property from Edward Donohoe’s creditors, and I cannot
help but believe that he had in view the hindering and de-
laying of future ereditors as well as those existing at the
date of the transfer. At any rate, assuming that he had not
the hindering and delay of future creditors in his mind, as
the transfer was never intended as a bona fide settlement I
cannot discover any authority or law which prevents Edward
Donohoe’s subsequent creditors from following the proceeds
of the sale of this property. In my opinion the law is the
other way. In view of my brother McGUIRE’S very exhaust-
ive judgment on this branch of the case I do not consider it
necessary to add anything further, except to express my opin-
ion that it was open to the plaintiffs on equitable principles
to follow the money in question, and that for this purpose and
quoad the creditors the defendant was merely the trustee of

her husband, and that the Court would in a proper suit so
hold.

But T am of opinion that this money was not an attach-
able debt under section 305 of chapter 58 of the Revised Ordi-
nances (the Ordinance in force when this proceeding was
taken), and, therefore, that the garnishee summons was not
authorized. Because there was nothing in the nature of a
debt, either legal or equitable, due or acerning due from Mil-
ward to Edward Donohoe (Vyse v. Brown'® and Webb v. Sten-
ton.') 1 have also very great doubt whether a debt due by a
garnishee to a person who is trustee for the judgment debtor
can be attached (Boyd v. Haynes.'*). 1 will merely add that

“Cab, & E. 223; 13 Q. B. D. 199; 33 W. R. 168; 48 I. P. 151. 52
L.J. Q B.584; 11 Q. B. D. 518; 49 L. T. 432. 5 O. P. R. 15.
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as, in my opinion, as between Edward Donohoe, his wife, and Judgment.
Milward, Edward Donohoe could not at law or in equity com- wetmore, J.

pel Milward to pay him, the money in Milward’s hands was
not attachable, as I have before stated.

But, assuming that to be correct, I see no reason why the
parties concerned could not treat it as an attachable debt if
they saw fit to do so, and if the defendant wished to set up
thot it was not an attachable debt, I doubt if she took the
proper steps to do so. It is possible that she might have
applied to set the garnishee summons aside on that ground.
It is quite clear that instead of .asking for or consenting to
an issue such as was ordered in this case she might, under
section 310 of the Ordinance, have applied for an order that
the question be determined whether or not the debt was
attachable, as was done in Webb v. Stenton'* and Vyse v.
Brown," before cited. I am not prepared to say that if
nothing else had been done, and no further light had been
shed upon the issue that was ordered, that that question
might not have been raised upon that issue; but the defend-
ant took a step which, to my mind, prevents her from setting
up that the debt was not attachable, and that was her applying
to the Judge and obtaining his order for Milward, the garni-
shee, to pay the money into Court. Milward might have
paid the money into Court himself and that would not have
prejudiced her. But what right had the Judge under the
garnishee proceedings, if the money was not attachable, to
deal with it at all? I therefore consider her application to
the Judge and her obtaining such order as showing that she
assented to treat the money as attachable, and that she was
willing that the only question to be determined would be the
right in law and conscience to the money, and in the light of
the application and order I read the issue as raising that
question only. Then, having assented to such an issue, and
the money being in Court, I am of opinion that it became
subject to all equities, and that the learned Judge ought to
have dealt with it on equitable principles.

Under section 509 of the Judicature Ordinance (No. 6
of 1893), I have no doubt of our power to finally dispose of
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J"'Ii"'"'- this case (Millar v. Toulmin,*® Allcock v. Hall'*), and I think
Wetmore, J. this is a casc where that should be done.

I think the judgment of my brother RouLEAu should be
reversed and judgment entered for the plaintiffs upon the
issue with costs and the money paid into Court ordered to
be paid out to the plaintiffs, and that the defendant should
pay the costs of this appeal.

Ricuarpson, J., concurred.

RouLeau, J.—Notwithstanding the opinion of the ma-
jority of the Court, I still believe that my judgment rendered
on the 14th November, 1893, is correct.

I stated then that the transfer and conveyance of real
estate by a hushand to his wife, and wice versa, is authorized
by chapter 51, seetion 10, 11 and 13 of the Revised Statutes
of Canada, and that unless such conveyance be attacked and
set aside, T was in duty bound to accept it as good and legal.

Then, if such a conveyance was legal on the face of it,
how can a Judge declare that the money received under a
perfectly good title becomes the money of the first transferor
when the title to his wife is not even attacked, either directly
or indirectly? Therefore, I reiterate my proposition of law,
that unless the parties by their issue placed me in the posi-
tion to declare that the title was fraudulent between Edward
Donohoe and his wife, 1 could not take upon myself to de-
clare 0. But in this case there is more than that.

The creditors who attached that money became creditors
from one to three years after Mrs. Donohoe had the certi-
ficate of title in her possession. Under section 62 of chapter
51, Revised Statutes of Canada, “ Every certificate of title
granted under this Act shall, so long as the same remains
in force and uncancelled under this Act, be conclusive evidence
at law and in equity as against Her Majesty and all persons
whomsoever that the person named in such certificate is en-
titled to the land included in such certificate,” etc.

17 Q. B. D. 603; 55 L. J. Q. B. 445; 34 W, R. G05; 12 App. Cas.

T46; 57 L. J. Q. B, 301; 58 L. T, 96. “(1801) 1 Q. B. 444; 60 L.
J. Q. B, 416; 64 L. T, 309; 30 W, R. 443; 7 Times R. 260,
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The claimant in this case got her certificate of ownership Judgment.
on the 16th March, 1889, and it was only on the 1st Sep- Rouleau, J.

tember, 1892, that the said Catherine Donohoe transferred
the said proverty to Joseph H. Milward.

In the face of the law above cited, liow can I declare the
money in the hands of said Joseph H. Milward, which he
owed for that same property to Mrs. Catherine Donohoe, the
money of her husband? As I stated before, the creditors
who attached that money became only creditors of Edward
Donohoe between one and three years after the certificate
of ownership was issued to Catherine Donohoe. So in a
case like this, it does not matter what amount of fraud was
proven between Donohoe and his wife, if that [raud was not
in view of defrauding future creditors, it does not avail.

Where is the evidence in this case to prove that the sale
of the land by Edward Donohoe to his wife was with the
object to defraud one or any of the present creditors? The
debts were contracted at the following dates, to wit: Hull

Bros, from 1st September, 1890, to 30th June, 1892;
Brener Bros.” note, 8th February, 1892, at five months, due
on July 11th, 1892; Fisk’s note, March 10th, 1893, due in
one month; W. H. Cushing, 26th November, 1891 ; Tarrant
& Kerr, August 4th, 1891; and as I stated before, the certi-
ficate of ownership was issued to Catherine Donohoe on 16th
of March, 1889.

In order to succeed in their contention the creditors had
to prove that Donohoe had transferred his property to his
wife in view of his entering into a risky business, and, in
the event of his failure in that business, for the purpose of
securing that property against his future creditors.

It was proven beyond a doubt that with the hotel busi-
ness, whether it was Edward Donohoe’s or Catherine Dono-
hoe’s, large sums of money were made, and that it proved
to be a very paying business. That business was closed at
Anthracite in the spring of 1890. Till then there is no
evidence that all debts contracted were not paid. From
the spring, 1890, till the spring, 1891, both Edward Donohoe
and his wife, Catherine Donohoe, lived in Calgary. There
is no evidence to show that they were doing any business.
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Judgment.  Tn the spring of 1891 they went back to Anthracite and

Rouleau, 7. entered into the same kind of business; Mrs. Donohoe kept
the hotel and Edward Donohoe worked at his trade as
blacksmith. If the transfer had been made by Donohoe to
his wife in that interval, it might have been possible that it
might have been made for the purpose of defrauding future
creditors, i.e., if there had been evidence that in the inter-
val the nature and conditions of the Anthracite business had
so changed that the resumption of it might be characterized
as a risky speculation, leading the Court to believe an inten-
tional fraud on subsequent creditors. But even of this there
is not any evidence adduced.

‘ It seems to me that it requires a great deal of imagina-

tion to say that the transfer by Edward Donohoe to his

t: wife, as a question of fact, was made with a view to defraud
Wl

future creditors. In a word, I cannot find such evidence on
record, or any presumption that such was the case. As I
said before, it is immaterial how much fraud there was
between Donohoe and his wife, the present creditors cannot
avail themselves of it, except if they prove that it was with
a view to defraud them.

Was there a debt due by Milward to Edward Donohoe
which could be garnisheed?

Under section 305 of chapter 58 of the Revised Ordin-
ances, that money was certainly not attachable.

The test is this: Was there a debt, either legal or equit-
able, due or accruing due from Milward to Edward Dono-
hoe ? I think the cases of Vyse v. Brown® and Webb v. Stenton'*
have definitely settled that question. No person could con-
tend for a moment that Edward Donohoe could in law or in
equity compel Milward to pay him, and therefore, under the
authorities already cited, the money in the hands of Milward
was not attachable.

But brother WeTMORE thinks that, the defendant in this
issue having applied to the Judge and obtained his order
that the money should be paid into Court by the garnishee,
ghe is prevented now from raising that question.

RI—— "
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I cannot agree with the holding of my learned brother as
he puts the facts of the case.

The interpleader issue was ordered on the 12th and deliv-
ered on the 27th day of December, 1892. The payment
into Court was ordered on the 14th day of January, 1893,
by consent of all parties, to abide the result of the trial of
the issue directed by the said order of 12th December, 1892.
This order was approved of by Messrs. Costigan, MacCaul
& Bangs for claimant and defendant, and by Messrs Loug-
heed, McCarthy & MecCarter for plaintiffs and garnishee.
As a matter of fact, the garnishee appeared before me by his
advocates and stated that he had no personal interest in the
case and that he wanted to deposit the money into Court to
abide the order of the Judge. The claimant in the case pre-
pared the order and it was consented to by all parties in-
terested.

It never entered into the head of any party, and it never
was even hinted to me, that by so doing the claimant waived
any of her legal rights. Besides, I fail to find any law or
rule of Court which says that if the claimant gets an order
from the Judge or Court to compel a garnishee to deposit
the money into Court, he waives thereby any of his legal
rights.

On the other hand, brother McGuIRE tells us that that
question, whether the money was attachable or not, might
have been made part of the issue, and therefore, the claimant
having failed to take that position, she cannot avail herself
of that right.

It seems to me that this is simply a question of law aris-
ing from the issue itself. It is evident as noon-day light
that if the money belonged to Edward Donohoe it was at-
tachable, but if it belonged to Catherine Donohoe it was not
attachable.

Brother McGuUIRE goes on to say further as follows:
“The spirit of the Ordinance is that parties shall not be sent
frem Court to Court, but that if possible all questions shall
be disposed of in the one proceeding. There was no reason
why the Judge sitting to try that issue was not as competent

77

Judgment,

R« ."Eu, J.




78

Judgment,

I(uul:u;n &

TERRITORIES LAW REPORTS. [\'('L

to try whether there was fraud against creditors in the deal-
mgs between Donohoe and his wife, than if he were sitting to
try a suit brought formally and specially to try that particu-
lar issue.”

I always understood that fraud could not be proven
except it be alleged.  There may be perhaps an exception to
that rule in a case of an interpleader issue, but I have not
been able to find it to be so, more especially when a solemn
title is in question.

I am therefore of opinion,

1. That no issue having been taken so as to have the cer-
tificate of ownership of Catherine Donohoe set aside or de-
clared fraudulent, I had no power to investigate whether the
conveyance in this case was a voluntary settlement, or was
for valid consideration;

2. That if T had such power under the present issue,
there is no evidence adduced to ghow that there was any in-
tention on the part of Donohoe and his wife to defraud his
future ereditors ; and

3. That the money in the hands of Joseph Milward is not
an attachable debt.

For the above reasons I am of opinion this appeal be dis-
missed with costs.

Appeal allowed with cosls, RoULEAU, J., dissenling.
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THE QUEEN v. WILSON.

The Liquor License Ordinance—Summary conviction—Criminal Code--
Direction as to one or more Justices—Conviction—Appeal —
“ Shall ” and * may.”

The Liquor License Ordinance (Na. 18 of 1891-02) provides by s. 105
that ““ all informations or complaints for prosecution of any of-
fence against this Ordinance, except us herein specially provided,
shall be laid or made . . . before a Justice of the Peace,” and
by s. 106, that * such prosecution may be brought for hearing and
determination before any two Justices of the Peace.”

T'he Criminal Code, part LVIII (Summ Conviction), which has

n made applicable to summary pre ings under the Liquor
License Ordinance, provides (s, 842) that “ every complaint and
information shall be heard, tried, determined and adjudged by ane
Justice or two or more Justices, as directed by the Act or law
upon which the complaint or information is framed, or by any
ather Act or law in that behalf,” and that if there is not such dire:
tion in any Aect ar law then the complaint or nunlmn(mn may be
heard, tried, determined and adjudged by one Justice.'

Held, on an appeal from a conviction that s, 106 constituted a “direc-
tion,” that prosecutions should be heard, &e., befare two Justices
of the Peace, and that, therefore, one Justice had no jurisdiction
to conviet, except in the certain cases specially provided for in the
Ordinance,

[Court in bane, December jth, 189}.

Defendant was convicted by a single Justice of the Peace
for sclling liquor without a license.
On an appeal coming on before RicHARDSON, J., he re-

ferred to the Court in banc the question whether a single
Justice of the Peace had jurisdiction to hear and conviet of
the offence charged.

The matter was argued on the 4th December, 1894.
W. C. Hamillon, Q.C., for the prosecution.
T. C. Johnstone, for defendant.

The judgment of the Court (RrcmarpsoN, RoULEAU,
WErMORE and McGurrg, JJ.) was delivered by

WETMORE, J.—Mr. Justice RICHARDSON must be ad-
vised that a single Justice of the Peace had not the power of
hearing and convicting for an oﬂ'enrc such as that set out in
this case.

Section 105 of the Liquor License Ordinance, 1891-92,
provides that informations or complaints for offences under

Statement.

Argument.

Judgment
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Judgment.  (}at Ordinance shall be laid or made before a Justice of the
Wetmore, J. Peace.  But section 106 provides that “such prosecution
may be brought for hearing and determination before any
two Justices of the Peace.  Section 120 provides in effect
that the provisions of the Act of Parliament relating to
Summary Convictions shall apply to all prosecutions under
the Ordinance so far as the same are not inconsistent with
the Ordinance. Consequently the provisions of the Crim-
inal Code relating to Summary Convictions are applicable
to the enforcement of penalties under the Liquor License
Ordinance in go far as thev are not so inconsistent. Section
842 of the Code provides that “every complaint and infor-
mation shall be heard, tried, determined and adjudged by
one Justice or two or more Justices as directed by the Act
or law upon which the complaint or information is framed
* % % 2 If there is no such direction in any Act or law
then the complaint or information may be heard, etc., by
any one Justice.”

As pointed out, the Liquor License Ordinance directs that
the prosecution may be brought before two Justices, and
except in some special instances which I will refer to, there
is no other direction upon the subject; therefore prosecutions
under the Ordinance, unless otherwise specially directed or
authorized, must be heard and determined by two Justices.
There are no special provisions allowing the prosecution for
the offence charged against the defendant to be heard by
one Justice. There are, however, offences under the Ordin-
ance which may be heard by one Justice, sce seetion 60 sub-
gection (a), sections 85 and 86, consequently there are pro-
visions to fill the words, “the Justice or Justices,” in section
112 and several other sections of the Ordinance.
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THE QUEEN v. BANKS.

Certiorari—Municipal Ordinance—Transient trader—By-law—Proof
of by-law—~Costs,

The Municipal Ordinance (R, O. 1888 c¢. 8, 5. 068, s.-s. 31) authorizes
municipal councils to pass by-laws for * licensing, regulating a .d
governing transient traders and ather persons who occupy premises
in the municipality for temparary periods, and whose names have
not been duly entered on the assessment roll in respect of income
or personal property for the then current year, and for fixing the
sum to be paid for a license for ex ng any or all such callings
within the municipality, and the time the license shall be in force.”

The defendant was convicted ** far that he, the said (defendant)
whose name had not been entered on the last revised assessment
roll of the municipality on, &ec., within said municipality
sewing machine agent, carrying on his business, occupation and
calling as such sewing machine agent without first having obtained
a license so to do, contrary to the pravisions of By-law No. 26 of
the said municipality.”

On an application for a writ of certiorari it appeared from afidavits
filed that the original by-law was produced before the convieting
justice, but that neither the original nor a copy was put in as evid-
; and it was sought ta prove the by-law on this application by
atidavit,

deld (1), that the by-law could not be proved by affidavit on the ap-
plication for the writ of certiorari.

(2) That therefore the only means available of ascertaining the pro-
visions of the by-law was by reference to the information and can-
vicetion,

(3) That the offence stated in the conviction was not one which could
be created by a by-law passed under the above quoted clause of
the Municipal Ordinance, inasmuch as it did not allege that the
defendant was * a transient trader or ather person occupying pre-
mises in the municipality far a temporary period.”

(4) That costs of quashing a conviction on certiorari will not be
granted, unless there be misconduct on the part of the informant
o. of the Justice.}

[Court in bane, December 15th, 1894.

. . . . St .
Motion for a writ of certiorari. e

(. C. MacCaul, Q.C., for the motion. Argument.
C'. F. Harris, contra.

[ December 15th, 1894.]
Scorr, J.—This was a motion for a writ of certiorari Judgment.
to remove into this Court a conviction made at Macleod on
24th October, 1894, “where the said Charles Henry Banks

i8ee King v. Bennett, 5 Can. C. C. 466; 4 O. L. R. 205. -
T.L.R. VOL. 1I1.—6
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Judgment. was convicted for that he, the said Charles Henry Banks,
ott, 7. whose name had not been entered on the last revised assess-
ment roll of the municipality of the town of Macleod, on the
22nd day of September, 1894, within said municipality, was a
sewing machine agent, carrying on his business, occupation
and calling as such sewing machine agent without first having
obtained a license o to do, contrary to the provisions of hy-
law No. 25 of the town of Macleod,” and to quash such con-
viction upon its return under the writ of certiorari.

Scott, J.

Several objections were taken to the conviction, only one
of which it is necessary to consider, namely, that the alleged
by-law is ullra vires of the municipality.

Tt appears from the affidavits filed that the original by-law
under which the conviction was made was produced at the
hearing before the Justice, but that the same was not, nor
was any copy thereof, put in or filed as evidence of its con-
tents.

Counsel for the defendant sought to prove the by-law by
affidavit, but the counsel for the informant objected to the
proof as heing insufficient, and after due consideration I am
obliged to sustain the objection.

It follows, therefore, that, so far as this application is
concerned, the only means of ascertaining the provisions of
the by-law is by reference to the information and conviction,
copies of which have been filed.

Counsel for the informant admitted during the argu-
ment that the by-law was passed under the provisions of sub-
section 31, section 68 of the Municipal Ordinance, being
R. O. 1888 c. 8, which is as follows:

“68. The council of every municipality may pass by-laws
~for * * * (31) licensing, regulating and governing
transient traders and other persons who occupy premises in
the municipality for temporary periods and whose names have
not been duly entered on the assessment roll in respect of
income or personal property for the then current year, and
for fixing the sum to be paid for a license for exercising any
or al] such callings within the municipality and the time the
license shall be in force.”
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The offence stated in the conviction is not one which can Judgment.

be created by a by-law passed under the provisions of the
sub-section referred to, because it is not alleged that the
defendant was a transient trader or other person occupying
premises in the municipality for a temporary period, and I
am therefore of the opinion that the conviction should be
quashed.

As to the costs of the application, the counsel for the
defendant cited a number of cases both in England and
Ontario in which costs had been awarded to the defendant
in similar cases. In England the law now appears to be
well settled that the Court has no jurisdiction to award
costs in such cases: fegina v. Whitchurch,' Regina v. Parlby.?
Of the Ontario cases cited Regina v. Coults® shows that the
usual rule is not to award costs, and, as to the other cases
cited in which costs were awarded, they are shown to have
been awarded by reason of some misconduct on the part of
the Justice or informant. It is not suggested that there is
any such misconduct in this case.

The rule will, therefore, go for the issue of a writ of
cerliorari and for the quashing of the conviction upon its
return thereunder without further order. There will be no
costs. The rule will provide that no action shall be brought
against the Justice who made the conviction.

Ricuarpson, J., WETMORE, J., and McGUIRE, J., con-
curred.

Conviction quashed without costs.

B0 L. J. M. C. 99; 7 Q. B. D. 534; 45 L. T. 379; 20 W. R. 922;
45 0. P. 617, 53 J. P. 744; 6 Times R. 36. *5 O. R. 644,

Scott, J.
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Re THE
HUNT

MASSEY MANUFACTURIN
AND THE
MACHINE

NG COMPANY v
McCORMICK HARVESTING
COMPANY v. HUNT.

Execution—Creditors Relief Ordinance—Territories Real Property Act
Lriovities—Instrument—Constitutional law—=Ultra vires.

Per RouLEAU, J.—In so far as it purports to affect executions against
lands the Creditors Relief Ordinancet is ultra vires of the Legisla-
tive Assembly of the Territories inasmuch as in that respect it is
inconsistent with the Territories Real Property Act.d

Per WETMORE, J.—This is so quoad lands which have been brought
under the operatian of the Territories Real Property Act, because
the latter Aect provides (s. 41) that instruments shall be
entitled to priority the one over the other according to the time of
registeation, and the copy-writ of exeeution, with the accompany-
ing memc iwdum of lands to be chs , delivered by the sheriff
to the Registrar is an * instrument ” within the meaning of s, 41,

Per RicHARDSON and McGuUirg, JI.—The copy-writ of execution,
with the accompanying memorandum of lands to be charged, is not
an *tinstrument ' within the meaning of s, 41, and, therefore, there
is no conflict between the Creditors Relief Orvdinance and the Ter-
ritories Real Property Act, and the Creditors Relief Ordinance is,
therefore, not ultra vires.

There having been lodged with the registrar a copy of fi. fa. lands
in two several actions, with memoranda of the same land to he
charged; the land standing in the defendant’s name at the time
of the lodging of the first fi, fu., but having been transferred to
and standing in the name of a purchaser from the defendant at
the time of the lodging of the second execution, and the lands
having been sold under the first fi. fa.:

Held, on a first argument for the reasons given above, per RoULE
and WETMORE, JJ., that the first execution creditor was entitled
to the whole proceeds of the sale: per Ricnarpson and McGUIRE,
JJ., that the proceeds should be distributed between the two exe-
cution ereditors pursnant to the Creditors Relief Ordinance.

The question having again come before Ricnarnson, J., alone, and
he having made an order, in accordance with his opinion as above
stated, far the distribution of the proceeds of the sale biiween the
two execntion ereditors. On appeal RovLeau and WETMORE, J.I.,
adhered to their former opinions, and McGuiRg, J., followed Roach
v. MeLachlin® and Breithaupt v. Marr? which had nat, on the
former argnment, been called to the attention of the Court, and it
was therefore

Held, per Curiam, reversing the decision of Ricnarpsox, J., that the
first execution ereditor was entitled to the whole proceeds of the
sale,

[Court in bane, December 15th, 189 —June 10th, 1895,

This was a gpecial case stated for the opinion of the Court.

T Ord. No. 25 of 1803, now . O. 1808 ¢.
R, 8, L IS8 y
19 0. A. R. 496. 220 0. A. R. G89.
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The facts stated were substantially as follows :—

The defendant was the owner of certain land for which he
held a certificate of ownership under the Territories Real
Property Act.

The Magsey Manufacturing C'o. obtained judgment against
the defendant, issued exeeutions, delivered them to the sheriff,
who lodged a copy of the fi. fa. lands with the registrar ac-
companied by a memorandum of the said land as that to be
chargod, which was duly entered by him on the 3rd March,
1803,

On the 4th March defendant transferred the land to one
Stewart, and accordingly a certificate of ownership issued
to Stewart, marked subject to the execution of the Massey
(o, The McCormick Harvesting Machine C'o. obtained judg-
ment against the defendant, issued executions, delivered them
to the sheriff, who lodged the fi. fa. lands with the registrar.
accompanied by a memorandum of the said land as that to be
charged, which was duly entered by him on the 25th March,
1893,

The sheriff sold the land under the Massey Co. execution.

The question submitted to the Court was: Whether the
Massey Manufacturing Co. is entitled to the whole proceeds
of the sale or whether such proceeds should be distributed
according to the provisions of the Creditors Relief Ordi-
nance,

The stated case having come before Ricnarpsox, J., he
referred it to the Court in bane, before whom it was argued
on the 8th June, 1894,

W. €. Hamilton, Q.C., for the Massey Manufacturing Co.

N. McKenzie, for the McCormick Harvesting Machine Co.

| December 15th, 1894.]

RovLeav, J.—In this case the execution of the Massey
Co. was issued on the 16th day of February, 1893, and on
the 3rd day of March, 1893, a memorandum of said execution
was entered against the land of William Hunt.

On the 4th day of March, 1893, the said land was trans-
ferred by the defendant Hunt to one D. C. Stewart, and
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Hunt’s certificate of title was duly cancelled and a new
certificate of title issued to the defendant Hunt.

The McCormick Co. issued an execution against the goods
and lands of defendant Hunt, a memorandum of which was
delivered to the registrar on 25th March, 1893, and entered
against the said land then standing in the name of D. C.
Stewart.

The sheriff, on the 14th day of April, 1894, sold the lands
under the first execution for the sum of $240.

The question to be answered is: Whether the Massey Com-
pany is entitled to the whole proceeds of the said sale or
whether such proceeds should be distributed according to the
provisions of the Creditors Relief Ordinance.

Th:t Ordinance came into effect on the first day of Janu-
ary, 1894, and it is contended that the money having been
realized after that date all the execution creditors should
share in it, according to the provisions of the said Ordinance.

On the other hand it is contended that the Territories
Real Property Act deals with the question of priority among
execution creditors, whose executions against lands are duly
entered by the registrar, and that under section 13, sub-sec-
tion 2, of the North-West Territories Act,§ the said Ordin-
ance, as far as it deals with executions against lands, is ultra
vires of the Legislative Assembly.

Section 39 of the Territories Real Property Act reads as
follows: “The registrar shall also keep a book or books which
shall be called the ¢ Day Book,” and in which shall be entered
by a short description every instrument which is given in for
registration, with the day, hour and minute of filing; and for
purpose of priority between mortgagees, transferces and
others, the time of filing shall be taken as the time of registra-
tion,” ete.

Apart from this the whole object and policy of the Act,
as shown by all the sections referring to registration, is for
the purpose of determining the priority of every instrument—
mortgages as well as all encumbrances—in the order of their

§R. 8. C. 1886, c. 5O,
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entry in the register. The Act seems to me very clear on

that subject.

The priority between exccution creditors against lands
having been determined by the Territories Real Property
Act, in my opinion section 8 of the Creditors Relief Ordin-
ance, as far as it affects executions against lands, is ultra
vires of the Legislative Assembly.

In conclusion, I am of opinion that RicmarDpson, J.,
should be advised to declare that the execution of the Massey
Manufacturing Company has priority, and that the said com-
pany is entitled to the proceeds of the sale under the said
exeeution.

WETMORE, J.—As the special case is silent on the subject,
I assume that the proceeds of the sale of the land in question
were not sufficient to do more than satisfy the execution of
the Massey Company with the sheriff’s fees and the pur-
chaser’s costs of confirming the sale. At any rate, no ques-
tion is stated as arising between either of the execution credi-
tors and Stewart, the purchaser from Hunt, the execution
debtor,

[ am of opinion that, as against the McCormick Company,
the Massey Company is entitled to the whole proceeds of
the sale after deducting such sherifl’s fees and costs of con-
firmation.

I have arrived at this conclusion because, in my opinion,
the Creditors Relief Ordinance, in go far as it provides
that there shall be no priority among execution creditors is
ullra vires of the Legislative Assembly, quoad lands which
kave been brought under the operation of the Act, against
which a certified copy of the Writ has been delivered to the
registrar together with the memorandum in writing as pro-
vided by section 16 of 51 Vie. (1888), ¢. 20, which was sub-
stituted for section 94 of the Territories Real Property Act.

The powers of the Legislative Assembly, in so far as the
question under discussion is concerned, are set out in sec-
tion 6 of 54-55 Vie, 1891, c. 22, which is substituted for sec-
tion 13 of the North-West Territories Act, and provides
that the powers of legislation there given shall be “subject
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to the provigions of this Act or of any other Act of the Par-
liament of (‘anada at any time in force in the Territories.”
I take it that the meaning of that is that no legislation by
the Legislative Assembly can contravene or be inconsistent
with any Act of Parliament in force here; that what Parlia-
ment has enacted must prevail. Now, section 41 of the
Territories Real Property Act provides as follows: “Except
as hereinafter otherwise provided, every instrument presented
for registration shall, unless a Crown grant, be attested by a
witness and shall be registered in the order of time in which
it is presented for that purpose; and instruments registered
in respect of or affecting the same estate or interest shall,
notwithstanding any express, implied or constructive notice,
be entitled to priority the one over the other, according to
the time of registration and not according to the date of
execution.”

The first question that occurs to me is, whether the certi-
fied copy of writ and memorandum delivered by the sheriff
to the registrar under section 94 of the Act as substituted by
section 16 of c¢. 20 of 51 Vic. is an “ instrument presented
for registration,” (and I may say that wherever I refer to
section 94 of the Territories Real Property Act, T mean the
section o substituted, and by the words “the Act ” I mean
the Territories Real Property Act.) By section 3, paragraph
(1) of the Act the expression “ instrument ” means “* * *
any * * * document in writing relating to the * * *
dealing with land.” We find the word “encumbrance ™ fre-
quently used in the Act, and unquestionably it is intended
that an encumbrance may be registered. By section 3,
paragraph (g) “the expression ‘encumbrance’ means any
charge on land created for any purpose whatever in-
clusive of mortgage, unless expressly distinguished.” The
writing delivered by the sheriff unquestionably creates
an encumbrance on the land. By section 94 it operates
as “a caveat against the transfer by the owner of the
land mentioned in such memorandum, or of any interest
he has therein; and no transfer shall be made by him of such
land or interest therein except subject to such writ or other
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process.”  Then the Act evidently contemplates that the in-
terest of the owner may be sold; see sections 96, 97 and 98.
Therefore the writing delivered by the sheriff is “a document
in writing relating to the dealing with land.” It creates an
interest in the lands mentioned therein in favour of the ex-
ceution creditor by charging it with the amount of his claim,
just as a mortgage or any other encumbrance would. The
writing is, therefore, an “instrument” as defined by the
Act. 1 think under section 94 that it is an instrument “ pre-
sented for registration,” because when it is presented, if as
here, the title of the owner of the land has been registered,
it is the duty of the registrar to enter a memorandum thereof
in the register. 1 know of no other way of registration under
the Act.

Section 41 of the Act, as before stated, provides that “ in-
struments ” shall “be entitled to priority the one over the
other according to the time of registration.” Now, what is
the meaning of the term “ priority ”? It is a word with a
well understood meaning in law and frequently used. It is
not a mere matter of formal procedure, it means something
substantial, namely, that the party holding the priority has
the right to have his claim paid out of the property against
which his security attaches before any other person is paid.
Parliament having given execution creditors this right, the
Législative Assembly has no power to deprive them of it.

One argument, it has occurred to me, might be advanced
against the view I have taken, which I think is worthy of
attention, and I will, therefore, consider it. It might be
urged that section 41 did not intend to establish priorities
at all.  But in order to understand what Parliament meant
we should consider the history of transfers, mortgages and
encumbrances of and upon lands. At common law these
transfers, mortgages and encumbrances operated and had
priority in the order in which they were executed and de-
livered, executions in the order in which they were delivered
to the sheriff to be exccuted. Registration laws had changed
all this, and provided that they should operate and have pri-
ority from the time of registration instead of from the time
of delivery. Such, I may say, in a general way was the state
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Wetmore, J. Act was passed.

It might then be contended that all that
Parliament intended to do was to declare that the same state
of things should continue; that it did not intend to create
priorities: and that, therefore, the Legislature, without inter-
fering with the intention of Parliament, could declare that
go far as executions were concerned there ghould be no priori-
ties, and the exceution creditors should all participate pro rata
in the proceeds of the property levied upon.

It seems to me, however, that this operation cannot be
given to section 41 of the Act, because the effect of the
language is to secure to persons registering their instruments
priority from the time of registration. It never contem-
plated such a radical change as that the right of priority
should be taken away.

But carry the question further. 1f the Assembly can by
its legislation affect the priority of exccutions against lands
which have been duly registered, they could also affect the
priority of any other encumbrance, or of mortgages and of
transfers as well; because it has the same powers to legis-
late with respect to Property and Civil Rights in the Terri-
tories (see 51-55 Vie. 1891, ¢. 22, s. 6, par. 9), and with the

same limitations, as it has to legislation with respect to “the
administration of Justice * * * including procedure ” in the
Courts (see ibid. s 10 and North-West Territories Act, s, 15).

Now, I should be surprised if it should ve neld that the
Assembly, in the teeth of section 41 of the Act, had power
to enact that there should be no priorities with respect to
mortgages, but that all mortgagees against the same property
should participate pro rata in the proceeds of the sale of the
property, or that there should be no priority among transfers
but that all transferees of the same property from the same
owner should rank as tenants in common or’as joint owners.
But if the Assembly could not so legislate with respect to
mortgages or transfers, on what principle of construction
can they be held to have power to so legislate with respect
to executions, sceing that they are all embraced in and
governed by the same language in section 41 of the Act, for
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that is the section that governs the priority of all instru-
ments under the Act. I know of no other.

1t may, too, be urged that the effect of the Assembly’s
legislation is not to affect the priority so far as the registra-
tion is concerned; that it merely deals with the monies, the
yrocecds of the sale. That, I conceive, is simply making a
shadow, and taking away the substance, of what I under-
stand the right of “priority” to be. Of course, my views
do not affect the question of the right of priority of execu-
tions as against personal property. I merely hold that when
the writing is delivered by the sheriff under section 94 of
the Act it creates a priority in favour of the execution creditor
against the interest in the land of the owner of the land men-
tioned in the writing; and the Assembly have no power to
deprive him of it.

In my opinion judgment upon the case should be in favour
of the Massey Manufacturing Company, Limited, and the
McCormick Harvesting Machine Company should be ordered
to pay the costs of the reference.

But, assuming that I am wrong in the view I take as to
this Ordinance being ulfra vires, T agree with the judgment
of my brother RicHARDSON that the proceeds of the sale of
the property should be distributed between the execution
creditors under the Creditors Relief Ordinance.

McGuirg, J.--For the reasons which will be given by
my brother Riciarpson, I have come to the conclusion that
an execution against lands does not come within the mean-
ing of the word “instrument” as defined by section 3 (1)
of the Territories Real Property Act, and as used in sec-
tions 39, 40 and 41 of that Act, and that section 94 does not
give one execution any priority over another execution, and
that there is, consequently, no conflict between the Creditors
Relief Ordinance and that Act.

The correspending Act in the Province of Ontario for the
relief of creditors contains a provision exempting from its
operation executions which were in the hands of the sheriff
when the Act came into operation.  Our Ordinance, unfor-
tunately, I think, contains no such provision, and the effect
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of the Ordinance in distributing rateably among all credi-
tors having executions in the sheriff’s hands at the times
named in section 3 of the Ordinance is, in reality, to deprive
the first execution creditor of a right which, under the law
as it existed when he handed his execution to the sheriff, he
then had. That being so, unless the language of the Ordin-
ance is perfectly clear, a Court ghould not construe it so as
to give it a retroactive effect. But the language here used
is quite distinct, that it was intended to apply to all moneys
levied, that is, received by the sheriff, upon an execution upon
and after the first day of January, 1894,

I thought at first that the word “levies” in section 3
might include all the proceedings employed by the sheriff
for the purpose of making the money on an execution, com-
mencing with the seizure. If =0, the result might be that,
as the proceedings of the sheriff in this case began in 1893,
they would not come within the Ordinance. But the lan-
guage is not “a levy for money,” but “ levies money,” which
means, I think, “raises or collects money,” and means the

actual getting of the money into his possession.

In section 18 it is provided that “all moneys then or
thereafter realized under execution in the sheriff’s hands
shall be distributed” ete., which can have no other meaning
than that all moneys, no matter when collected or levied,
which were in his hands and not paid over to the person or
persons entitled on the 1st of January, 1894, and all moneys
thereafter coming to his hands under execution, shall be dis-
tributed under the provisions of the Ordinance.

It will be noted that this section says, “on and from
which day all priorities shall cease.”  This must refer to
moneys with respect to which there would otherwise have
been a priority—for a thing to “cease” it must have exist-
ed. As between executions coming in after the day named
no priority exists. This language must, therefore, be con-
strued as retroactive—as intended to be retroactive—and to
apply to all moneys then or thereafter in the sheriff’s hands
as the fruit of an execution or executions. A reference to
Form A confirms the view that “levies money” refers to
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the receipt thereof by the sheriff, and not to the whole pro-
ceedings under the execution.

I have also considered the argument, addressed to us by
Massey execution to the registrar and the delivery of the
Massey cxecution to the registrar and the delivery of the
McCormick execution to the sheriff the judgment debtor
transferred his interest in the land to one Stewart, as he
was entitled to do under section 94 of the Territories Real
Property Act, subject, of course, to the Massey execution, so
that when the McCormick execution reached the sheriff the
judgment debtor had no interest whatever in this land and
it bound nothing, since the defendant had no lands which it
could bind.

Had there been more than enough money realized at the
sherifl’s sale to satisfy an amount equal to the Massey ex-
ecution, T take it the residue could be claimed by the trans-
feree Stewart. Had the Massey Company withdrawn their
execution before sale the sheriff could not have sold the land
under the other execution.

It seems anomalous, therefore, that this second execution
creditor should, under these circumstances, be entitled to
share.  But again we must look at the plain words of the
Ordinance.  The moneys in the sheriff’'s hands here are
moneys levied “upon an execution against the property of
a debtor™ (section 3), it is in his hands after the 1st of
January, 1894, it is money “ realized under execution in the
sheriff’s hands ™ (section 18), and that being so it is distribut-
able under the provisions of the Ordinance,

It is a hardship, unquestionably, from one point of view
upon the Massey Company, but it is to be remembered that
but for the law neither company could have collected their
debt, and the Legislature has the right to enact and vary from
time to time as its wisdom may dictate the remedies it sees
fit to provide for the benefit of creditors.

The question referred to this Court should, therefore, I
think, receive this answer: That the proceeds referred to
should be distributed according to the provisions of the said
Ordinance,
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Judgment Ricnarpson, J.—By the special case submitted to the
Richardson, J. Court it appears that :

1. On 3rd March, 1893, the Massey Company having pre-
viously obtained a judgment against one Hunt, lodged a fi.
fa. lards m the sheriff’s office, and on that day the sheriff
lodgcd a copy of the fi. fa. in the Land Titles Office, Regina,
with a memorandum charging certain lands, a certificated

title to which was outstanding, issued to Iunt, the execu-
tion debtor.

2. On 4th March, 1893, Iunt transferred his title to one
Stewart, and on this day the registrar cancelled Hunt’s cer-
tificate and issucd one to Stewart, on which was endorsed a
memorandum that the title was subject to the Massey Com-
pany’s execution.

3. On 20th March, 1893, the McCormick Company, having
on 2nd March, 1893, obtaired a judgment against Hunt,
lodged with the sheriff a fi. fa. lands, and the sheriff on 25th
March, 1893, delivered to the registrar a copy of the writ
and a memorandum charging the same lands as the Massey |
Company had.

4. The sheriff, having duly advertised the lands, on 14th “
April, 1894, sold the same, received the purchase money and
exccuted the usual transfer to the purchaser, the sum realized
not being sufficient to cover the first exccution, that of the
Massey Company.

5. The sheriff having intimated his intention to distribute
the purchase money, less expenses, fees, ete., under the Credi-
tors Relief Ordinance, between the two execution creditors,
the Massey Company and the McCormick Company, the
former company protested, they claiming the whole net pro-
ceeds, the result being this reference by special case to the
Court by the two claiming companies of the question whether
or not the moneys realized by the sheriff were distributable

under that Ordinance.

6. Last Term the case was heard, both companies being
represented by counsel.

7. For the Massey Company, their counsel, Mr. Hamilton,
urged :
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That the Creditors Relief Ordinance was ultra vires, be-
cause it conflicted with sections 41 and 62 of the Territories
Real Property Act, citing section 6 of the North-West Terri-
torics Amendment Act, 1891, which confers powers upon the
Legislative Assembly of the North-West Territories to make
Ordinances for the government of the Territories in relation
to:—(9) Property and Civil Rights in the Territories; (10)
The administration of Justice in the Territories; (13) Gen-
crally all matters of a merely local or private nature in the
Territories, subject to the provisions of that Act or of any
other Act of the Parliament of Canada at any time in force
in the Territories, and declaring by sub-section 2 that nothing
in that section gives or shall be construed to give to the Legis-
lative Assembly any greater powers with respect to the sub-
juets therein mentioned than are given to Provincial Legisla-
tures hy section 92 of the British North America Act.

8. In Ontario a law similar in every respect o far as
the North-West Territories goes, save one—the last section,
has been in force for over ten years unquestioned, as appears
from many cases in the Provincial Courts, and held by the
Privv Council in the recent case of T'he Atty.-Gen. of Ontario
v. The Atly.-Gen. for the Dominion of Canada® to be within
Provincial powers, as it relates merely to local matters, the
administration of Justice and Property and Civil Rights.
It would appear, therefore, that no greater powers are at-
tempted to be exercised than are held by the Provinces under
the British North America Act.

9. But, then, does the Ordinance conflict with either sec-
tion 41 or 62 of the Territories Real Property Act? Sec-

tion 41 regulates how instruments presented for registra-
tion are to be attested, the order of priority of registration
of such ingtruments, and the effect of registration of instru-
ments in conformity with the Act; section 62 declares that
Certificates of Title shall be conclusive evidence of the
holder’s title subject (section 61) * * * to executions
against or affecting the interest of registered owners in the

*[1804] A, C. 189; 63 L. J. P. C. 59; 6 R. 400; 70 L. T. 538; re-
versing 20 O. A, R. 480,

95

Judgment,

Richardson, J.




96 : TERRITORIES LAW REPORTS. [vor.

‘Judgment. land described, and thus merely defines to what executions
Richardson, J. the lands in the certificate outstanding are subject beyond
those noted upon it.

Is the instrument delivered to the registrar pursuant to
section 94, that is, a copy of an execution with a memoran-
dum in writing of the lands intended to be charged thereby,
an “ instrument ¥ within the meaning of seetions 39, 40 and
41 of the Act?

“ Instrument  as defined by sub-gection (1) of section 3
“means ™ (not “includes ™) “any grant, certificate of title,
conveyance, assurance, deed, map, plan, will, probate or ex-
emplification of will, or any other document in writing relat-
ing to the transfer or other dealing with land or evidencing
title thereto.

It is obviously not one of the documents there mentioned
by name. Is it an ““ other document in writing.” that is, is
it a “document in writing” ejusdem generis with those pre-
viously mentioned? The use of the word “other ™ puts that
limitation upon it.

All those named documents are instruments infer partes—
the acts of the parties—an execution, or its copy delivered by
the sheriff, is, 1 think, not of the character of those documents
mentioned,

But, even if it were, it is not all such “other ™ “ docu-
ments” that are included, but only those “relating to the
transfer or other dealing with the land or evidencing title
thereto.”  Does it do any of these things?

“Transfer ” means (section 3, sub-section (¢)) “the pass-
ing of an estate or interest in land under this Act.”  Does an
execution relate to ““the passing of an estate or interest™ ?
and to whom? It seems to me that it does not.

»

Then does it relate to any “other dealing ™ of the same
character as “ the passing of an estate or interest,” ete.? 1
think not.

Lastly, does it “ evidence title™ to land? It is not evi-
dence of anything except that the sheriff is commanded to
cause to be made certain moneys out of the lands of the de-
fendant ; it is merely a warrant to the sheriff,

| . ‘
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For these reasons I think it does not come within the Judgment.

definition of “ instrument.” Richardson, J,

But even if it did it is not every instrument that is given
priority by section 41. It must be “ instruments registered.”

Now an instrument to be registered must (section 39)
have been * given in for registration,” and is “ deemed regis-
tered ™ as soon as a memorial thereof, as provided by section
42, is entered on the register.

Section 41 describes a certain requisite of an “ instrument
presented for registration,” unless it be a Crown Grant (sec-
tion 41), or an Order-in-Council, Order of a Court or Judge,
or a certificate of a judicial proceeding (section 101)—it
must be “attested by a witness.”

Possibly an execution may come within these exceptions,
but is it “ given in for registration” ?

Section 94 says “deliver to the registrar.” Is there a
memorial thereof in the form required by section 42 to be en-
tered in the register, that is, has the registrar any authority
to enter such a memorial ?

Section 94 lays down that he shall “enter a memorandum
thereof in the register.” Does this authorize him to enter
a memorial as described by section 42?2 I doubt that.

If it does not, then the instrument (if it were an instru-
ment) would not be registered.

Reading down the section we observe reference to “ date
of execution,” which seems to contemplate instruments which
in their nature are “ executed ”—that is, signed or sealed,
or hoth,

Then again, when an instrument is registered and so
constructively embodied and stamped with the seal of the
registrar, shall thereupon “create, transfer, surrender or
discharge "—what? “The estate or interest therein mention-
ed in the lands mentioned in the said instrument.” Ts it not
evident that the Act is dealing with such instruments as pur-
port to create, transfer, surrender or discharge an estate or
interest therein mentioned, in land mentioned therein? Ts

this language applicable to the document delivered by the
T.L.R. VOL.11. -7
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sheriff ? It describes no land—that is, the execution itself—

Richardson, J. and if the memorandum of the sheriff must be taken, then

the whole document ceases to be an order of a Court or Judge,
and must be attested by a witness before being entitled to
registration, and this is not so attested.

Does it mention any estate or interest intended to be
affected? The execution mentions “ the lands of,” ete., and
the sheriff's memorandum describes the lands he wants
charged, but no “estate or interest therein ” is mentioned.

And, finally, is this document one of which it can aptly be
predicated that it “creates, transfers, surrenders or discharges”
an interest or estate in lands? If this document can be regis-
tered, then, as a consequence, it would, immediately on com-
pletion of the registration. create, ete., a mentioned estate or
interest in mentioned lands.  (‘an it be contended, in face of
section 94 and the limited effect therein expressly stated,
that the document delivered by the sheriff is one intended to
have the effect which section 41 would thus give it? T can-
not bring myself to the conclusion that this document de-
livered by the sheriff was intended to be capable of hecoming
an “instrument registered ” within the meaning of section 41.

If so, then section 41 gives it no priority over other ex-
ecutions, and the Creditors Relief Ordinance is not in conflict
with section 41.

And does it conflict with section 94? The effect of the
delivery of the execution to the registrar and his entering a
memorandum thercof in the register is expressly stated there.
It operates as a caveat against the transfer of—that is, “the
passing of any estate or interest in”—the land by the owner,
eo that if he does transfer it he does so subject to the execu-
tion. Not a word here that any subsequent execution de-
livered to and dealt with by the registrar is to be subject to
this prior writ. Consequently this section gives no priority
in such cases. The Ordinance, therefore, does not conflict
with section 94.

But, then, it was further argued that as the two execu-
tions were in the sheriff’s hands before 1st January, 1894,
the Massey one then having priority, the money realized
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from the sale of the land after that date should go to the Judgment.
plaintiffs in that action, in other words, that such priority Richardson, J.
was a vested right which extended to and included the fruits

derived by means of their execution.

I admit that laws which deprive persons of vested rights
in order to have retrospective operation must, from the pro-
visiong, clearly show that such was the intention of the Legis-
lature.

Did the Ordinance go no further than the Ontario Credi-
tors Relief Act there would probably be no question that the
contention of counsel for the Massey Company would be sus-
tained and that company take the whole fund, but section 18
of the Ordinance expressly declares “ This Ordinance shall
come into effect on the 1st January, 1894, on and from which
date all prioritics shall cease as hereinbefore provided: and all
moneys then ™ (i.e., on that date) or thereafter realized under
executions in the sheriff’s hands” (which surely means execu-
tions previously to 1st January, 1894, in his hands) “shall
be distributed under the provisions of the Ordinance.”

On 1st January, 1894, both the Massey Company and the
McCormick Company had fi. fa. lands against the same de-
fendant, Hunt, in the sheriff’s hands, and both executions re-
mained in his hands in force up to and after 14th April, 1894,
when the sheriff sold the land and realized the purchase
money.

The Ordinance directs that this money shall be distributed
under the provisions of the Ordinance, which by section 3,
sub-section (a) provides that “In case a sheriff levies money
on an execution against the property of a debtor * * * the
money shall thereafter be distributed rateably amongst all
execution creditors whose writs were in the sheriff’s hands at
the time of the levy.” * * *

As a result T hold that the money realized by the sheriff
on 14th April, 1894, is subject to distribution.

The Court being thus equally divided, RicuarDsON, J,, Statement.
subsequently made an order for distribution under the Credi-
tors Relief Ordinance, holding that the McCormick Company
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was entitled to share with the Massey Company. An appeal
was taken from this order by special leave,
The appeal was argued on the 8th June, 1895,

W. C. Hamillon, Q.C., for appellant, referred to Re Clax-
ton* Re Rivirs,” Maxwell on Statutes, Roach v. McLachlan,!
Breithaupt v. Marr.?

N. Mackenzie, for r«-,~[mnlh-nt. referred to the ;l[(orm'y-
General for Ontario v. The Atlorney-General for the Dominion
of Canada.’

[June 10th, 1895.]
RouvLeav, J.—This case is one in which I have already
given a written judgment. 1 do not see any reason to alter
my judgment as given then. 1 say, therefore, the appeal
should be allowed with costs.

WeTMORE, J.—1 sce no reason to change my mind in re-
spect to the judgment T delivered in this case when it was re-
ferred to the Court by my brother Ricnarpson. I am there-
fore of opinion that the appeal should be allowed, and that
the order appealed against should be reversed, and that it
should be ordered that the whole of the proceeds of the sale
of the lands in question to the extent of satisfying the exe-
cution of the Massey Manufacturing Company with the
sherifl’s costs under the execution and incidental thereto and
of confirming the sale after deducting the sheriff’s fees and
costs of sale, and the purchaser’s costs of confirming such
sale, should be paid to the Massey Manufacturing Com-
pany, and that the McCormick Harvesting Machine Company
ghould pay to the Massey Manufacturing Company the costs
of this appeal and the costs before the Judge below, not, how-
ever, to include the costs of the reference to this Court in
December last.

McGuirg, J.—This is an appeal from a judgment of Mr.
Justice Ricuarpson.  The plaintiffs, the Massey Manufac-
turing Company, recovered judgment against the defendant,

‘1 Terr. 1. R, 282 *1 Terr. T, R. 464,
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and delivered an execution against lands to the registrar pur-
suant to scction 94 of the Territories Real Property Act.
Shortly after such delivery the defendant made a transfer of
his land to one Stewart, who took the same subject to the
Massey execution. The bona fides of this transfer is not in
question.  Subsequently thereto the McCormick Company,
under a judgment against the defendant, delivered an execu-
tion to the registrar. The land was thereafter sold by the
sheriff.  The money realized was insufficient to satisfy the
amount of the first or Massey execution, but the McCormick
Company claimed to share rateably with the Massey Com-
pany in the distribution of such money. By consent a case
was stated for the opinion of Mr. Justice RicuarDSON, who
referred the matter to the full Court, and the same came on
for hearing at the sittings in June, 1894, Mr. Justice ScorT,
having been engaged in the case while at the Bar, took no part.
After argument the Court was divided, Rouvreau and WET-
MORE, JJ., being of opinion that the McCormick Company
were not entitléd to share, Ricnarpson, J., and myself,
heing of the opposite opinion. Mr. Justice RicnArRDSON
subsequently delivered judgment that the McCormick Com-
pany were entitled to share, and from that judgment the
Massey Company now appeal.

In the opinion delivered by me on the reference I came
to the conclusion, as did also my learned brother RicHARD-
soN, that the Creditors Relief Ordinance was intra vires of
tha Legislature, and that, notwithstanding the fact that the
McCormick execution did not bind the land, and that the
Massey execution alone bound it, and notwithstanding the
apparent hardship that the Massey Company would, under my
view of the case, be forced to share with the subsequent ex-
ecution creditors the money which was the fruit of the first
cxecution, still, the words of the Creditors Relief Ordinance
seemed to allow of no means of avoiding that result. But
on the present appeal Mr. Hamilton, for the appellant, has
referred us to the case of Roach v. McLachlan,' which was
followed in the case of Breithaupt v. Marr,® in which a new
view of the matter is presented, a view which I think I am
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correct in saying was not presented, nor were these cases cited,
when this Court was considering the reference, nor, as I
am informed by my brother RicHARDSON, was it presented or
these cases cited to him. While in no way bound by the de-
cisions referred to, I cannot help feeling the force of this new
line of argument, supported as it is by a Court of such re-
cognized ability as the Court of Appeal in Ontario.

The Creditors Relief Ordinance, section 3, sub-section (a),
says : “In case a sheriff levies money upon an execution
against the property of a debtor,” ete. In this case the pro-
perty, shortly after the delivery to the registrar of the first
execution, ceased to be the “property of the debtor,” but
passed to the purchaser Stewart subject to that execution, and
to that execution only, for the second execution came in sub-
sequent to the transfer to Stewart. As pointed out in Roach
v. MeLachlan.! the money levied by the sheriff by the sale was,
therefore, levied out of the property, not of the debtor, but
of Stewart. and was not, therefore, money which, under the
language of sub-section (a) of section 3 of the Creditors Re-
lief Ordinance, the sheriff was required to “distribute rate-
ably among all execution creditors,” ete. The McCormick
execution never bound this land, for by section 94 of the Ter-
ritories Real Property Act no execution binds till a copy is
delivered to the registrar, and here the land had ceased to be
the property of the execution debtor when this execution was
so delivered.  Had it not been for the fact that the Massey
Company had delivered their execution previously to the
transfer, the McCormick Company would never have had a
pretence of claim to recover anything under the writ. In con-
gidering this same case on Mr. Justice RICHARDSON’S re-
ference hoth he and T felt pressed with what seemed a clear
case of hardship on the first execution ereditors, but we then
saw no means of escape, and I may say that T am glad to be
now able to concur, though on entirely different grounds, in
the result arrived at by the other members of this Court sit-
ting on this appeal. T may remark that except as above stated
1 do not depart from the opinions expressed by me on the
reference. 1 think, therefore, the McCormick C‘ompany are
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not entitled to share in the moneys in the sheriff’s hands, and Judgment.
this appeal should be allowed with costs. McGuire, J.

Scorrt, J., having been engaged in the case at the Bar,
took no part in the judgment.

Appeal allowed with costs.

THE QUEEN v. WYSE.

Criminal law—Seduction of girl under 16—Corroboration—Judge—
Jury.

In a prosecution under Criminal Code, s. 181, for the seduction of a
girl under sixteen, in addition to the evidence of the girl, evidence
was given by other witnesses to the following effect:—That the
accused and the girl were found in a house alone; that the accused
came out partially dressed; that he was then leaving sheep (which
were in his charge) unattended and refused to go with the wit-
ness to where the sheep were; that before he was charged with
any offence he stated to the witness * that he had been advised
it he could get the girl away and marry her, he would escape
punishment.”

Held, that the girl was corroborated in some material particular
by evidence implicating the accused within the intention of Crim-
inal Code, s. 684

Semble, that the fact that the accused, in giving evidence on his
own behalf, stated that he had first had connection with the girl
at a date after she had reached sixteen; while one af the witnesses
for the prosecution stated that the accused, two months before
that date, had admitted with reference to the girl that he had
* gat there,” might, thongh this admission was made after the
girl had reached sixteen, be taken into consideration with the other
facts as tending to implicate the accused.

Where there is any corroborative testimony is a question for the
Judge, but if there is any such testimony, the sufficiency of it,
and the weight to be given it, is for the jury, unless of course the
corrohoration is so slight that it ought not to be left to the jury
at all

[Court in bane, June 10th, 1895,

This was a Crown case reserved by RicHARDSON, J., for Statement.
the opinion of the Court under section 743 of the Criminal
Code.
The points involved sufficiently appear in the judgment.
John Secord, Q.C., for Crown. Argument.
T. C. Johnstone, for the prisoner.
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[June 10th, 1895.]

WerMORE, J.—The learned trial Judee, having convicted
the defendant, must have found that the testimony of the
proseeutrix was true, otherwise he could not have convicted.

The only question reserved, then, is whether she was cor-
roborated in some material particular by evidence implicating
the accused to satisfy section 684 of the Criminal Code.

The alleged connection, on which the charge is founded,
was alleged by the prosecutrix to have taken place on the
10th June, 1894, The prosecutrix was then under sixteen
vears of age. She became of the age of sixteen years on the
14th July following.

There is no doubt that there is corroborative testimony to
establish the fact that the accused had illicit connection with
the prosecutrix. But it is claimed that there is no corrobora-
tive testimony implicating the prisoner in having such
connection before the girl reached the age of sixteen vears,
and that it was necessary to have corroborative testimony of
that character to satisfy the section of the Code referred to.

I do not think that it is necessary for the purposes of
this case to lay down any broad rule for the construction of
that section, because, to use the language of such section,
there was in my opinion corroborative evidence implicating
the accused in having connection with the girl before she
reached the age of sixteen years.

It must be borne in mind that the word “implicating ” is
used in the section. The mere fact that the party accused
had the opportunity of committing the offence would not in
itself amount to corroborative testimony implicating the
accused, bnt that fact, conpled with other facts, might have
weight to establish the implication.

Here we have the important fact established beyond all
question that the accused did have illicit connection with
the prosecutrix. Then we have the fact testified to that on
the 10th June, the day the girl especially testified to, she
and the accuser were away together as testified to by her;
then we have the further fact testified to that on the 17th
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June, which was before the prosecutrix became of age, on Judgment.
the occasion of McLean going to Naismith’s house, he found Wetmore, J,

the accused and the prosecutrix in the house alone and the
accused came out partly dressed, that he was leaving the
sheep unattended to and refused to go with McLean to
where the sheep were. Then we have further the states
ment to McLean, made before he was charged with any
offence, that “ he had been advised if he could get the girl
Annie away and marry her he would escape punishment.”
Punishment for what? If he had not had illicit connection
with the girl until after she was sixteen he had committed
no offence, he had committed no act for which he would be
liable to punishment. If this case had been tried before a
jury, all these facts and circumstances would have been
proper to have been left to the jury, as corroborative evidence
implicating the accused in having had connection with the
girl before she arrived at the age of sixteen vears—if the jury
choso to so consider it; and if the jury under such ecircum-
stances convicted, I think the conviction would not have been
interfered with. T can quite imagine that a good many rea-
sons might be urged to the jury against their considering
the evidence sufficiently corroborative, but it would be a
matter entirely for them and, if they found it sufficiently
corrohorative, their finding would not be interfered with.
No doubt the question whether there is any corroborative
testimony is a question for the Judge; but if there is any
such testimony, the sufficiency of it, and the weight to be
given it, is for the jury, unless, of course, the corroboration
is g0 very slight that it ought not to be left to the jury at all.
In this case the learned Judge acted as Judge and jury,
and we must assume that he found every question of fact

necessary to secure a conviction against the prisoner, other-

wise he would not have convicted.

The question which the learned Judge submitted, and the
only one he could submit under section 743 of the Code, was
the question of law, not the question of fact.

Although it is not necessary for the decision of the case
in view of what I have above stated, I may add that I cannot
help but think that the fact that the prisoner gave testimony
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in his own behalf, and swore that he first had connection with
the girl at the end of September, while, according to the
evidence of Matchett, he admitted at a conversation in July,
two months before, that he had “got there” with the prose-
cutrix, are facts (although this admission was made after the
girl reached the age of sixteen) which might be taken into
consideration with the other facts, as tending to implicate
the accused in having connection with the girl before she
became of that age.

I am of opinion that the conviction should be affirmed and
that the case should be remitted to the Court below with
directions to pass such sentence upon the accused as justice
may require,

RouLeau, J., McGuirg, J., and Scort, J., concurred.

Conviclion affirmed.

HUMBERSTONE v. DINNER ET AL

Constitutional law—Legislative Assembly of the Territories—B. N. A.
Act—Ferries—Eaclusive privilege—License—Tolls—Highway — In-
fringement—Private ferry—Municipal law—By-law—Resolution.

The Legislative Assembly of the Territories has power to pass an
Ordinance providing for the issue of an exclusive license to ferry
over a navigable river and for the imposition of tolls for the use
af such ferries on such rivers. Such power is conferred upon the
Assembly by one, if not both, of the following provisions of the
Dominion Order-in-Council of 26th June, 1893—made under the
authority of the North-West Territories Act—which authorizes the
passing of Ordinances in relation to:

. Municipal Institutions in the Territories—subject to any legisla-

tion by the Parliament of Canada as heretofore or hereafter

enacted. (See B. N. A, Act, 5. 92, 5.-8. 8.)

8. Froperty and civil rights in the Territories—subject to any legis-
lation by the Parlinment of Canada an these subjects. (See B. N.
A. Act, 5. 92, 8.-5. 16.)

TLe power of the Legislative Assembly to delegate its powers ais-
cussed,

The question of the extent of the jurisdiction of the Legislative As-
sembly over surveyed highways, the control of which has been given
by Parliament to the Legislative Assembly, discussed.
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A municipality having by Ordinance been given, with respect ta a
certain portion of a navigable river, all the powers of the various
officers named in the Territorial Ordinance respecting ferries.

Held, that it was not necessary for the municipality to exercise its
powers by by-law; and that an agreement with, and a license to,
the licensee both under the corporate seal of the municipality were
sufficient,

The plaintiff held an exclusive license far a ferry. Another ferry
was operated within the plaintifi’s territory by an unincorporated
association of persons, which issued tickets to its members to the
amount of their respective *“ shares " in the association,

Held, this latter ferry was not a private ferry and that the plaintifi’s
right was thereby infringed.t

Judgment of ROULEAU, J., reversed.

[RovLEAv, J., February 2nd, 1895.
Court in bane, June 13th, 1895.

Trial of an action before RouLEau, J., without a jury,
Edmonton.

8. 8. Taylor, Q.C., and E. C. Emery, for the plaintiff.

J. C. F. Bown and P. L. McNamara, for the defendant.

The Town of Edmonton was incorporated by Ordinance
No. 7 of 1891-92. By this Ordinance it was provided that

“all rights, powers, authority, duties and privileges of the
Lieutenant-Governor in Council or of the Lieutenant-Gover-
nor or of the clerk of the Legislative Assembly under and by
virtue of the Ferries Ordinance, and any Ordinance now or
hereafter to be made in relation thereto, shall become and be
vested in the municipality hereby erected in so far only, how-
ever, as regards any ferry or ferries now or at any time here-
after operated to or from any place or places on the north
or northwesterly edge of the North Saskatchewan River,
where it forms one of the boundaries of the municipality
hereby erected.”

The Ferries Ordinance is R. 0. 1888, c. 28.1

Pursuant to resolutions of the municipal council of the
town of Edmonton, the corporation entered into an agree-
ment under the corporate seal with the plaintiff to grant
him an exclusive license to ferry across the North Saskatche-
wan River within certain defined limits, comprised within

t Affirmed 26 8. C. R. 252.

FConsa'idated c. 18, C. O. 1808 repealed by c. 4 of 1901, which
re-enacts most of its provisions with some changes.

Statement,
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th: larger limits defined by the incorporating Ordinance, and
a license to that effect under the corporate seal was accord-
ingly granted to the plaintiff. The defendants established
a ferry within the limits defined by the plaintiff’s license.

The plaintifl’s action was for an injunction, account and
damages. The defendant besides traversing all the allega-
tions of the statement of claim and raising questions of law as
to the plaintiff’s locus standi, which are dealt with in the
Jjudgments, claimed that their ferry was their own private
property, operated between fermini which were upon their
own private property and used only for the carriage of them-
selves and their own goods.

With regard to this defence, it appeared that the defend-
ants, who as draymen, hotel keepers, physician, ete., had oc-
casion to cross the river frequently, had associated them-
sclves together as an incorporated company. Each associate
subscribed for shares in the company, the amount of a share
being fixed at §5. A person could join the company by sign-
ing the subscription list and taking at least one share. For
cach share so taken he was entitled to 100 tickets. These
tickets were to be delivered to the ferryman in charge of the
company's ferry in payment of tolls. Tickets were issued
to shareholders only. The ferryman had orders not to carry
any but members of the company. These orders were, how-
ever, in some instances, disregarded. The ferryman also
carried persons not subscribers when in a subseriber’s con-
vevance. Guests going to and from hotels conducted by some
of the subscribers were carried free in the subseriber’s busses.
Merchandise of merchants was carried by subscribers on sub-
gcribers’ drays.

Judgment was reserved.

[February 2nd, 1895.)
RovLeav, J.—This is an action for damages against the
defendants for infringing the plaintiff’s rights in a ferry.
The facts in short are these:—
The plaintiff, on the 3rd January, 1894, was granted by
the municipality of the town of Edmonton, a license to use
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and operate two ferries on the River Saskatchewan, with the
exclusive right to ferry upon the said river within certain
limits.

The defendants, calling themselves the Edmonton Ferry
Co.. on the 11th July, 1894, the plaintiff alleges, constructed,
established, maintained and used a cable ferry on said river,
within the said limits at a distance of about 100 yards of the
Eastern Ferry, being one of said plaintiff’s two ferries.

The defendants contend that the municipality has no
power to grant the license in question:

1st. Because the Legislative Assembly had no authority
to pass the Ferries Ordinance, R. O. 1888 c. 28, in so far as
it affects navigable rivers, and

2nd. Even if the Legislative Assembly had that right,
they had delegated that power to the municipality to be ex-
ercised in a special manner, to wit, by by-law.

By section 91, sub-gection 10, of the British North
America Act ** navigation and shipping ™ are under the exelu-
sive powers of the Parliament of Canada.

It is admitted that the River Saskatchewan is a navigable
river. T am at a loss to know by what authority or power
the Legislative Assembly can give to municipalities the right
to license ferries over such rivers, with the exclusive right of
operating such ferries. 1 would readily understand that the
Legislative Assembly had the power to regulate ferries within
the limits of the Territories, under the Act amending the
North-West Territories Act 54-55 Vie. 1891 c. 22, s. 6, 8.-s.
13, of the substituted & 13, but that power cannot be
extended so as to mean that the Legislative Assembly can
give the exclusive right to any person to use and
operate a ferry on a navigable river. In order to be
more explicit, T mean that the Legislative Assembly
may regulate the fares that ferrymen may charge; the con-
duct, running, size and management of ferries; it may
also, T believe, exact a certain tax from all ferries plying on
any navigable streams, within the Territories; but it cannot
prevent any man, or any set of men, from working, using or
operating ferries, unless such special authority or power be
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Judgment.  given by the Dominion Parliament to the Legislative As-
Roulean, 7. cembly. Besides, how can it be contended that a local legis-

lature can exercise authority over a river which it does not
own or control ?

I have come to the conclusion that the Ferries Ordinance
R. 0. 1888 c. 28, is ullra vires in respect of that part of sec-
tion 2, which purports to give power to grant exclusive right
to ferry upon any navigable water.

By section 4 of Ordinance No. 7, of 1891-92, incorporat-
ing the town of Edmonton, the municipality of the town of
Edmonton is given the same powers, rights, authority, duties
and privileges as those provided in the Ferries Ordinance.
There is no provision in the Incorporation Ordinance of the
town of Edmonton stating how such powers, authority, etc.,
are to be exercised.  However, section 2 of the said Ordinance
provides that all the provisions of the Municipal Ordinance
are incorporated therein. T have, therefore, to refer to section
60 of the Municipal Ordinance, which enacts that municipali-
ties may control and license ferries, erected or authorized by
them within their jurisdiction, and pass by-laws allowing
the collection of tolls thereon for periods not exceeding five
vears, In this case nothing of the kind was done. No hy-law
was passed allowing the collection of tolls. The council
thought that a simple resolution was sufficient and allowed
the plaintiff to collect tolls when he had no right to do so.
A corporation has hy law a certain way of binding itself. and
unless it follows the law its acts are ullra vires. In this
instance the law provides that the collection of tolls on ferries
should be authorized by by-law, and when the corporation
attempted to authorize the same thing by resolution it had
no power to do go.

I am of the opinion that

1st. The municipality had no power or authority to give
an exclusive right of ferry on the River Saskatchewan, be-
cause it is a navigable stream.

2nd. The municipality had no right or power to authorize
by resolution the collection of tolls on said ferries; it should
have been authorized by by-law.
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For these reasons the plaintiff must fail in his action,
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and judgment must be entered in favour of the defendants Rouleau, J

with costs.

From this judgment the plaintiff appealed.

The appeal was argued on the 11th June, 1895.

S. 8. Taylor, Q.C., for the plaintiff, the appellant, re-
ferred to Longueuil Navigation Company v. City of Montreal !
Queddy River Driving Boom Company v. Davidson,* McMil-
lan v. Southwest Boom Company,® Bernardin v. Municipality
of North Dufferin The Walerous Engine Works Company
v. The Corporation of the Town of Palmerston,® Newlon v.
Cubilt,® I'ves v. Calvin,” Beach on Corporations, 484.

C. F. Bown, for the defendants, the respondents, com-
mented on the same authorities, and referred to Dillon on
Municipal Corporations, Vol. 1, p. 384.

[June 13th, 1895.]

Scorr, J—O0n 19th December, 1893, the municipality of
the town of Edmonton, by writing under the corporate seal
of the municipality, which recited that, by Ordinance in-
corporating the municipality, the same was invested with all
the rights, powers and authorities of the Lieutenant-Governor
in Council or of the Lieutenant-Governor or of the clerk of
the Legislative Assembly, under and by virtue of the Ferries
Ordinance in so far as regards any ferry or ferries then or at
any time thereafter operated to or from any place or places
on the north-westerly edge of the North Saskatchewan River,
where it forms one of the boundaries of the said munici-
pality, agreed with the plaintiff to grant to him upon the
terms therein mentioned, an exclusive license, for the season
of 1894, to establish and use two ferries upon said river be-
tween the north or north-westerly banks thereof, being within
the limits of the municipality, and the opposite side of said

10 8. C. Il 222, L & l'ug & Burb. (N. B)
21 8. C. R. 556, < C. B. N. 8.
$ T. 860, uﬂnmul 15 C. B N. 8. 864; 9 Jur
8. 544; 11 \\ R. 408, 3 U. C. Q. B. 464.
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river, and authorized him to collect certain tolls thereby speci-
fied for the use of said ferry, and thereafter, in pursuance
of said agreement, issued to the plaintiff a license under the
corporate seal of the municipality, granting to the plaintiff
the exclusive right to ferry upon said river within the limits
and during the time specified in said agreement and subject
to the terms thereof.

No formal hy-law was passed by the council of the muni-
cipality providing for the granting of such or any ferry license
or authorizing the collection of tolls for the use of any such
ferry, but the entering into of the agreement of the 19th
December, 1893, appears to have heen authorized by a reso-
lution of the council. The Saskatchewan River at Edmonton
is a navigable river. The plaintiff duly maintained two
ferries under said agreement and license during the scason
of 1894. About 15th June, 1894, the defendants established
another ferry near one of those of the plaintiff and main-
tained it during the season of 1894,

The plaintiff in this action, which was commenced on 1st
August, 1894, secks to restrain the defendants from operat-
ing or using the ferry so established by them, or any other
ferry within the municipality during the time limited by the
plaintifl’s license, and claims damages for the violation of
plaintiff’s rights by using such ferry established by them.

So far as material to this appeal, the defences set up by
the defendants are as follows:

1. That the municipality did not issue or grant to the
plaintiff the alleged license or any license.

2. That the alleged license granted no exclusive privilege.

3. That the municipality had no power or authority to
grant the alleged license.

4. That the municipality never passed any by-law author-
izing the entering into of the agreement of 19th December,
1893, or the issuing or granting of the alleged license or any
license to the plaintiff.

6. That the defendants never carried or ferried across
gaid river themselves or their goods or any other person or
persons or the goods of such person or persons.
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8. That the plaintiff had no power or authority to charge
the fares set forth in the tariff set out in the statement of
claim or to make any charge whatever for ferrying across
said river.  And there was the further defence by some of
the defendants that the defendants’ ferry was their own pri-
vate property and was used only for the carriage of the de-
fendants and their goods, and that they had the right to do
g0, and in doing so, they were not interfering with any rights
of the plaintiff.

The plaintiff joined issue upon these defences, and re-
plied that if a by-law was not passed authorizing the plain-
tifI"s license such hy-law was unnecessary.

From the evidence it appears that the defendants, twenty-
one in number, were business men of the town of Edmon-
ton. and had formed themselves into an association or part-
nership for the purpose of establishing and maintaining the
ferry complained of by the plaintiff. There was no regular
parinership agreement drawn up between them.  All a person
had to do to join the defendants’ company was to sign the
list of the association and take at least one share of $5, which
entitled him to 100 ferry tickets. The sharcholders were
entitled to as many tickets as the amount of shares they had.
When a member had consumed all his tickets he had to buy

another share or shares. He was not confined to any number

of shares, The money was paid by members sometimes be-
fore they got their tickets, sometimes when they got them and
sometimes after.

It further appears that, although the ferrvman employed
by the defendants had orders not to cross on the ferry any-
one hut members of the defendants’ association, those orders
were not strictly adhered to and others crossed at various
times. It also appears that James Dinner, one of the de-
fendants, who carried on a cartage business between Edmon-
ton and South Edmonton, and who had sixteen teams and
who was then doing all the cartage business for nearly all
the merchants in Edmonton, was in the habit of crossing his
teams on the defendants’ ferry after its establishment, carry-

ing the goods of his customers, and that he was paid so much
T.L.R, VOL, 1. —8
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included the ferry charges. MHis account with the plaintiff
for ferriage, presumably before the establishment of the de-
fendants’ ferry, was about $40 per month. Mariaggi, an-
other defendant, who was a hotel-keeper, crossed his hotel
guests on the defendants’ ferry and never charged them any-
thing for ferriage. Iis account with the plaintiff was about
$10 per month.

At the trial it was contended on behalf of the defendants,
in addition to the defences raised by the pleadings, that the
Ferries Ordinance being chapter 28 of the Revised Ordin-
ances, under the provisions of which the agreement of 19th
December, 1893, purported to be made, was wlfra vires of the
Legislative Assembly in so far as it affected navigable rivers.

The learned trial Judge held that section 2 of that Ordin-
ance which provides for the granting of exclusive right to
ferry upon any navigable water was ulfra vires and therefore
that the municipality could not grant the exclusive right to
ferry on the Saskatchewan River, because it is a navigable
stream. He also held, for the reasons fully stated by him
in his judgment, that the council of the municipality had no
power to authorize the collection of tolls on ferries without
passing a by-law for that purpose and gave judgment for
the defendants with costs.

From this judgment the plaintiff now appeals.

The questions argued on the hearing of the appeal were:

1. Whether the Ferries Ordinance was, to the extent
referred to, ultra vires of the Legislative Assembly.

2. Whether the municipal council could grant a ferry
license and authorize the collection of tolls thereon without
passing a by-law for that purpose.

3. Whether a sufficient hy-law for that purpose had been
passed.

4. Whether, in case the plaintiff’s license entitled him to
the exclusive right of ferry within the limits therein speci-
fied, the use of the defendants’ ferry within those limits in

the manner shown by the evidence was an infringement of
the plaintiff’s right.
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The Ferries Ordinance was passed under the authority of
the Order in Council of 26th June, 1883, made under provi-
sions of the North-West Territories Act of 1880, similar in
cffeet to section 13 of the North-West Territories Act, chapter
50, of the Revised Statutes. That Order in Council authorizes
the Legislative Assembly to legislate as to (sub-section 3)
municipal institutions in the Territories, subject to any
legiglation by the Parliament of Canada theretofore or there-
after enacted, and (sub-section 9) generally, matters of
merely a local or private nature in the Territories.  The
statute, under which the Order in Council referred to was
passed, further provided that the powers of legislation con-
ferred hy any Order in Council ghould not at any time be in
excess of those conferred by the 92nd and 93rd sections of the
British North America Act.

It will be observed that the powers of legislation men-
tioned as having been conferred by the Order in Council re-
ferred to are identical with those conferred upon the Pro-
vinces by sub-sections 8 and 16 of section 92 of that Act,
except that those conferred upon the Provinces are not re-
stricted by Federal Legislation.

It may reasonably be presumed that the power to estab-
lish ferries and grant exclusive rights in respect thereof would
fall within one, if not both, of the two sub-sections quoted
of the Order in Council referred to, provided there is noth-
ing in any of the sub-sections of section 91 of the British
North America Act showing a contrary intention. The
power to legislate with respect to municipal institutions, with-
out doubt, includes the power to establish municipalitics
and clothe them with the ordinary municipal powers, and the
power to establish and license ferries appears to be one which,
apart from the exception hereinafter referred to, is possessed
and exercised by municipalities in the Provinces,

It may also be reasonably presumed that ferries are mat-
ters merely of a local and private nature,

Is there anything in any of the sub-sections of section 91
t_n show that it was intended that the power to establish and
license ferries should not be exercised by the Provinces?
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Sub-section 13 assigns to the Federal Parliament ferries
between two Provinees or between a Provinee and a foreign
country, but this would appear to indicate that all ferries
other than those specified were intended to he placed under
Provincial control.

It was, however. contended that sub-section 10 of section
91, which gives the Federal Parliament legislative control over
navigation and shipping. necessarily included the control of
navigable waters and ferries thereon, 1 do not so interpret
it. That ferries were not intended to be included in the
terms of * navigation and shipping ™ appears from the fact
that the subject of ferries is treated and disposed of in sub-

section 13, In order to control navigation and shipping it
is not necessary to possess absolute control over navigable
waters, but merely such control as may he necessary in order
to deal fully with those subjects. It might be urged with
equal force that the right to build and maintain wharves
upon navigahle waters

a right possessed by municipalities
in Ontario apparently without ever having been questioned,
is one affecting navigation and shipping.

The question of legislative control over ferries was diss
cussed in Longueuil Navigalion Company v. The Cily of
Montreal,' and Mr. Justice Fournier there held that under
the British North America Act, with the exceptions men-
tioned in sub-section 13 of section 91, the power to legislate
with respeet to ferries was one possessed by the Provinees.

Counsel for defendants contended that the powers of legis-
lation conferred upon the Legislative Assembly being dele-
gated powers, the maxim delegalus non polest delegare applics,
and the Assembly cannot therefore delegate its control over
ferries, but must itself exercise such control. I have already
expressed the opinion that the power to establish munici-
palities includes the power to clothe them with the ordinary
powers of municipalities, of which the control of ferries is
one; but, apart from that view, the language of Sir Barnes
Peacock in Hodge v. The Queen,* goes far in support of such
a power of delegation. e says, “ It is obvious that such a

" App. Cos. 117: 53 L, J. P. €. 1; 50 L. T. 301, reported in Court
Lelow; 46 U, C. Q. B, 366; 7 0. A. R. 246,
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power is ancillary to legislation, and without it an attempt Judgment.
to provide for its varying details and machinery to carry

them out might become oppressive or fail.”

It was also contended that the title to the surveyed high-
ways in the Territories being in the Dominion, and some
forrics heing a continuation of such highways and therefore
part thereof, the Legislative Assembly could not authorize the
colleetion of tolls thereon. 1 think a reasonable answer to
this objection is that as the control of such highways was
v the combined effect of section 107 of the North-West
Territories Act, and section 2 of 51 Vie. ¢. 19, placed in the
hands of the Legislative Assembly, that body could, in the
exercise of such control, provide for the imposition of tolls
thereon, and 1 also think, for the reasons 1 have already
stated, that such power could be delegated by it to munici-
]-;l||lil'~.

As to the second objection:—Section 2 of the Ferries
Ordinance enacts that the Lieutenant-Governor in Council
may at any time issue a license to any person or persons for
the establishment and usage of a ferry or ferries upon any
river or stream or navigable water in the Territories, granting
the exclusive right to ferry over the same during the time
and within the limits specified and described in such license,
and upon such terms with such security and other arrange-
ments as are hereinafter specified.

Section 4 specifies the maximum rate of tolls which may
be charged for each crossing by means of a licensed ferry,
the rate so specified being higher that that specified by the
agrcement of 19th December, 1893, and section 11 provides
amongst other things that the Lieutenant-Governor in Coun-
cil shall express in every ferry license granted the maximum
rate of tolls on payment of which persons and property shall
be ferried over the river or stream within the limits of which
the license applies.

Section 4 of Ordinance No. 7 of 1891-92, intituled An
Ordinance to Incorporate the Town of Edmonton, is as fol-
lows :

** Immediately after the coming into force of this Ordin-
ance, all the rights, powers, authorities, duties and privileges

Scott, J.
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Governor or of the Clerk of the Legislative Assembly, under
and by virtue of the Ferries Ordinance and any Ordinance
now or hereafter to be made in relation thereto, shall become
and be vested in the municipality hereby erected, in so far
only, however, as regards any ferry or ferries now or at any
time hereafter operated to or from any place or places on the
north or north-westerly edge of the North Saskatchewan
River where it forms one of the boundaries of the munici-
pality.”

It was contended by counsel for the defendant that as by
section 2 of the Tast mentioned Ordinance the provisions of
the Municipal Ordinance were incorporated with and de-
clared to form part of Ordinance No. 7 of 1891-92, the powers
conferred by section 4 thercof must be exercised in the man-
ner prescribed by section 60 of the Municipal Ordinance,
which is as follows:

“ Municipalities may control and license ferries

and
bridges authorized by them within their jurisdiction,

and
pass by-laws allowing the collection of tolls thereon for a
period not exceeding five years.”

In Bernardin v. Municipality of North Dufferin, Gwynne,
J., in referring to a provision of the Municipal Act of Mani-
toba enacting that the council of certain municipalities may
pass by-laws in relation to roads and bridges and the con-
struction and maintenance thereof, says

‘ Now, it has been
argued that as these sections authorized the municipal council
to exercise their jurisdiction over roads and bridges by by-
laws they are precluded from exercising their jurisdietion
otherwise than by a by-law, * * *

Affirmative words in
a statute saying that a thing may be done in one way do not
constitute a prohibition to its being done in any other way.
* * % The word ‘may’ in the section of the Manitoba
Act is, by the Manitoba Interpretation Act, to be construed
as permissive only, not as imperative. Although, therefore,
a by-law is a mode by which councils may exercise their juris-
diction over roads and bridges within the munterpality, still
there is nothing in the above Act affecting municipalities in
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Manitoba which prohibits the councils from exercising them Judgment.

in any other way.”

By the Interpretation Ordinance, R. O. c. 1, s. 8, 8.-s. 2,
the expression “ may ” in every Ordinance shall be construed
as permissive unless the context otherwise requires.

I, therefore, see no reason why the word “may” in sec-
tion 6 of the Municipal Ordinance should be construed other-
wize than as merely permissive, or why the powers conferred
by section 60 ghould not be exercised by the council of the
municipality otherwise than by by-law.

There is also the further fact that as section 11 of the
Ferries Ordinance provides that the Lieutenant-Governor in
C'ouncil shall express in every ferry license granted the maxi-
mum rate of tolls, and as the powers, authority and duties of
the Lieutenant-Governor in Council in that respect have been
vested in the municipality, it, therefore, was only necessary
for the council to express such rate in the license.

Owing to the opinion I have formed as to the other ques-
tions it is unnecessary for me to answer the third question.

As to the fourth question: The evidence shows that the
defendants’ ferry was used for the carriage of the goods of
persons other than the defendants, and also for the carriage of
persons other than the defendants, and that the defendants,
cither directly or indirectly, received payment for such car-
riage. The defendant Dinner paid the defendants for the
carriage of such goods, or at least, paid the defendants for the
crossing of his team engaged in carrying such goods, and the
defendant Mariaggi paid the defendants for the crossing of
the guests of his hotel.

In my view, the formation of the defendants’ association
and the provisions made for the subscription of stock therein
and for the holder receiving the equivalent of such stock in
forry tickets, was merely a scheme devised by the de-
fendants for the purpose of evading any legal responsibility
that might arise by reason of their establishing the ferry. If
such a scheme should be permitted to prevail, I see no reason
why the defendants could not practically open their ferry
to the general public by simply providing that each purchaser

Scott, J.
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of stock in the association to the value of one ferry ticket in-
stead of $5 should become a shareholder therein until such
time as he has used the ticket in crossing the ferry.

Therefore, in my view, the establishment of the defend-
ants’ ferry and the use thereof in the manner shown by the
evidence was an infringement of the plaintifi’s right accruing
to him by virtue of his license, and that the defendants are
liable to him for the damages sustained by reason of such in-
fringement,

In my opinion the judgment of RovrLeauv, J., should be
set aside, and the appeal allowed with co

Upon the hearing of fhe appeal the parties by their coun-
sel agreed in writing that, in the event of the appeal being
allowed, the damages the plaintiff is-entitled to recover in

this action shall be $500. In view of this agreement, I
am of the opinion that the plaintiff is entitled to judgment

in this action for $500, together with his costs of suit.
Ricuarpson, Wermore, McGuire, JJ., concurred.

Appeal allowed with costs.

TORONTO RADIATOR MANUFACTURING (O. v.
ALEXANDER.

Contract—FEssential term—~Condition precedent—Substantial perform-
ance—Waiver—Quantum meruit—Allowance for defects — Notice

to contractor or his assignee — Admission — Admissions made
under mistake.

Plaintiffs sued as the assignees of the balance of the contract-price
for putting in a hat-water heating apparatus by N. D. M. & Co.
for the defendant. The contract provided amongst other things,
“as the essence of the contract,” that “ the heating of the entire
building shall, easily and without foreing the boilers, maintain
throughout the building a temperature of not less than 65 degrees
Fahrenheit in the most severe cald.”

Scorr, J.—The trial Judge charged the jury to the following effect:

1. That the effect of the contract between the parties, was that
N. D. M. & Co. were bound to supply a system which would easily

maintain 65 degrees without forcing the boilers; that they were

bound to put in a radiating surface to the percentage named In
the contract in any event, and if a greater surface was necessary
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in arder to produce the 65 degrees, they were bound to furnish
the greater quantity necessary for that purpose,

2. That the maintenance of the 65 degrees in the manner mentioned
was an essential of the contract, the performance of which was

to entitle the plaintiffs to recaver; not only was it made
ssentinl by the terms of the contract, but even had it not been
specially provided far, it was so much a substantial element of the
coutract that non-performance would disentitle the contractors to
recover,

. That if they found that the system was not capable of main-
taining the required temperature, they must find for the defendant
ana must not take into consideration the question of the amount
which woull be required to alter the system to render it capable
of giving the required temperature,

. That if the system was capable of supplying the required tem-
perature, they should find a verdiet for plaintiffs for $621.66 (i.e.,
contract price, less payments on account and expenses of com-
pleting same plumbing work plus interest).

. "Lhat if the jury found that the easing for water-tanks should
have been supplied and was not supplied, and that the cost thereof
as sworn to by the defendant was $28, the verdict for the plaintiffs
shanld be reduced by that amount and interest thereon.

. That the defendant was not bound by the admission in his letters
as to the amaunt due by him, so long as the plaintiffs had not
altered their position by reason of the admission, and the defendant
consequently was not precluded from showing that the admission
was a mistake,

7. That notwithstanding the statements in his letters to the effect
that the only work not done was some plumbers’ work, the defendant
was not precluded from resisting payment on the ground of some
defeet which was unknown to him at the time he made the admis-
sion, provided the plaintiffs’ position had not been altered by reason
of such admission,

. (The jury having asked far further instructions as to whether
they could find for the plaintiffs for a sum less than that already
specified) tfiat if they found for plaintiffs they wonld not be justi-
fied in finding far a less amount than $621.66, or for that sum
less the cost of the easing for the water-tanks,

. That the defendant was not hound to notify plaintiffs that the
system was defective,

The jury found a verditt for the defendant.

On appeal: Held, that there had been no misdirection.

The questions of the * substantial performance ” of a contract and
of the Waiver af a special contract and the substitution of a new
contract to pay according to a quantum meruit discussed,

[ScorT, ., December 22nd, 1894,

[Court in bane, June 13th, 1893,

This was an action by the plaintiffs, as assignees from
N. D. MeDonald & Clo.. of the balance claimed by the latter
to he owing by the defendant under a special contract for the
putting into a building of the defendants a hot water heating
apparatus and the doing of certain plumbing in connection
therewith,

Statement,
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nt. The action was tried at Calgary before Scorr, J., with a
jury.
Hon. J. A. Lougheed, Q.C., and Geo. S. McCarler, for
plaintiffs.

James Muir, Q.C., for the defendant.

The points of law involved turned upon the learned
Judge’s charge to the jury, which being set out in the head-
note is not here repeated. The jury gave a verdict for the
defendant.

The plaintiffs moved to set aside the verdict for the de-
fendant and to enter a verdict for the plaintiffs.

The motion was argued on the 11th June, 1895.

Hon. J. A. Lougheed, Q.C., for the plaintiffs referred to:
Ozford v. Provand, Lucas v. Godwin,® Hamillon v

. Ray-
mond,* Culler v. Powell* Munro v. Bult.®

James Muir, Q.C., for the defendant referred to: Neale
v. Radcliffe Lakin v. Nuttall? Oldershaw v. Garner)
Jones v. St. John's College, Oxford.®

[June 13th, 1895.]

RovrLeav, J.—This is a motion to set aside the verdict

rendered hy the jury in this case, and to enter judgment for
the plaintiffs.

In the month of August, 1891, an agreement under seal
was made and entered into between N. D. MeDonald & Com-
pany and the defendant, by which agreement the said N.
D. McDonald & Company were to supply and erect a com-
plete system of hot water heating and plumbing in a stone
building then being erccted by the defendant in Calgary, and
known as the “ Alexander Corner,” for the price or sum of

$3,491 for the heating, and $791 for the plumbing; in all
$4.282.

L. R. 2 P, C. 135; 5 Moore P. C. N. 8, 150. *3 Bing. N. C. 737;
4 Scott H02; 3 Hodges 114; 6 L. J. C. P, 205. *2 U, C. C. P. 392.
‘6 Term. R. 320;: 3 R, R. 185. *8 EL & BL ;4 Jur. N, 8, 1231,
‘15 Q. B. 916; 20 L. J. Q. B. 130; 15 Jur. 166. '3 8. C. R. 685,
38 U.C. Q. B.37. °L.R.6Q. B.115; 40 L. J. Q. B. 80.




1] TORON10 RADIATOR MFG. CO. V., ALEXANDER.

On the 19th November, 1892, N. D. McDonald gave the
following order to the Toronto Radiator Manufacturing Com-

pany :

“ George Alexander, Esqr., Calgary.

“ Dear sir,—Will you kindly pay to the Toronto Radiator
Manufacturing Company (Limited) all moneys due or owing
to me with respect to the contract for work done upon your
premises in Calgary, and for your so doing this will be your

sufficient authority.
“Yours truly,
“(Sgd.) N. D. McDonald.”

On the 21st January, 1893, the plaintiffs sued the defend-
ant for the sum of $768.70, the amount contended to be still
due on the said contract. On 13th November, 1893, the
statement of claim was amended and the plaintiffs claimed
$955.30,

The trial took place with a jury, and after evidence had
heen taken on both sides and the jury addressed by the advo-
cates of both parties, the learned trial Judge laid before the
jury the following propositions:

“1 charged the jury that the effect of the contract be-
tween the parties is that N. D. McDonald & Company were
hound to supply a system which would easily maintain 65
degrees without forcing the boilers; that they were bound to
put in a radiating surface to the percentage named in the
contract in any event; and if a greater surface was necessary
in order to produce the 65 degrees, they were also bound to
furnish the greater quantity necessary for that purpose.”

“T also charged that the maintenance of the 65 degrees in
the manner mentioned was an essential of the contract, the
performance of which was necessary to entitle the plaintiffs
to receive payment. Not only was it made essential by the
terms of the contract, but even had it not been especially pro-
vided for it was so much a substantial element of the contract
that non-performance would disentitle the contractors to re-
cover.,
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“1 also charged the jury that if they found that the
system was not capable of maintaining the required tems-
perature they must find for the defendant, and must not
take into consideration the question of the amount which
would be required to alter the system to render it capable of
giving the required temperature.”

In consequence of this charge and the jury having found,
no doubt, that the heating system was not capable of main-
taining the required temperature, they gave their verdict in
favour of the defendant.

Before commenting on the objections taken to the learned
Judge's charge to the jury by the plaintiffs, T think it is
necessary to refer to the contract upon which the learned
Judge seems to have based his charge.

The contract between the parties reads thus: “That the
parties of the second part contract with the party of the
first part to supply and erect a complete system of hot water
heating and plumbing in the new stone corner block now in
course of erection at Calgary by the party of the first part
in accordance with the specifications hereto annexed and
subject to the following provisions as the essence of the con
tract.”

“1. The heating of the entire block shall easily and with-
out forcing the boilers maintain thronghout a temperature
of not less than 65 degrees (Fahrenheit) in the most severe
cold,” ete., ete.

It seems to me incredible that such a solemn contract
should be entered into by men who call themselves compe-
tent tradesmen, and instead of providing a system that would
give the agreed degree of heat they supply a svstem quite
inadequate, and still claim that they have completed their
contract.  Or, in other words, because the system of heating
has been completed by the defendant himself and declared
0 by his letter of 26th September, 1892, thinking then
that the said system would be effective to give the nume-
ber of degrees of heat agreed upon by the contract, the plain=

tiffs refuse to recognize the said contract and base their claim
on said letter.
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As a matter of law, the plaintiffs cannot claim any more
than what is due to their assignors, and if nothing is due
under the contract to N. D. McDonald & Co., the plaintiffs
cannot claim anything from the defendant.  And, as a matter
of law, also, there was no duty imposed on the defendant to
notify the plaintiffs that the contract had not been completed
and the system was defective. The duty imposed on the de-
fendant was to pay the contract price or balance of it only
upon the completion of the heating system according to the
contract, and after completion only, could the plaintiffs have
any claim against the defendant. I think. therefore, that the
first objection taken to the learned Judge’s charge by the
plaintiffs cannot be maintained.

It is contended also that the learned trial Judge should
have charged the jury that if they found the contract to have
been substantially performed by N. D. McDonald & Co., their
verdict should be for such sum as they found unpaid upon
the contract after deducting such sums as were properly ex-
pended by the defendant in finishing the contract.

The best answer to this objection is contained in Cutler
v. ('lose,'® where a party contracted to supply and erect a warm
air apparatus for a certain sum. Tindal, C.J., said: “The
law on the subject, as it seems to me, lies in a narrow compass.
If the stove in question is altogether incompetent and unfit
for the purpose, and, either from that or from the situation
in which it is placed, does not at all answer the end for which
it was intended, then the defendant is not bound to pay.”

It seems from the evidence in this case, and it is not
denied, that the apparatus did not at all answer the end for
which it was intended. The apparatus was intended for the
purpose of heating by means of radiators a certain block up
to a certain number of degrees. The evidence is that it did
not heat the said block, consequently the apparatus was use-
less for the purpose. The defendant had, therefore, a right to
1efuse to pay.

This action is brought by the plaintiffs under the contract;
in such an action can the plaintiffs recover as on a quan-

5 C. & P. 337,
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tum meruit? 1 think that Ellis v. Hamlen is sufficient
authority to show that they cannot for not having complied
with the condition, made of the essence of the contract, that
the heating apparatus was to give 65 degrees of heat during
the coldest weather. Besides, it cannot be here a question of
quantum meruil, for the contract is entire. The question
here is not whether the heating system is complete or not,
but whether the heating system can give a sufficient quan-
tity of heat to be of any use. If, therefore, the contract
was entire, the plaintiffs could not recover in this form of
action: Sinclair v. Bowles* The same principle was de-
cided in Neale v. Radeliffe.

Hudson on Building Contracts says: “ When the contract
is entire and completion is a condition precedent to payment
no English case has yet decided that any allegation of sub-
stantial performance will enable the builder to recover, un-
less there is some act of the employers, such as acceptance,
waiver or prevention, or evidence from which a new contract
can be implied to pay for the work as performed and accord-
ing to value, although it is not entirely completed.”

N. D. MeDonald & Co. in this case, having contracted to do
an entire work for a specific sum, can receive nothing, unless it
be shewn the work be done and that it answers the purpose
for which it is done. This seems the principle under which
Appleby v. Meyers'® and Stubbs v. The Holywell Ry. Co.**
have been decided, also Lakin v. Nuttall.®

I think, therefore, that under the facts of this case and
under the authorities referred to, the learned trial Judge
was justified in law to charge the jury as he did, and that
the verdict of the jury was correct.

I'his appeal is dismissed with costs.

WEeTMORE, J.—By agreement dated 24th August, 1891,
N. D. McDonald & Co. contracted with the defendant to sup-
ply and erect a complete system of hot water heating and
13 Taunt, 52; 12 R. R. 505. "4 M. & Ry. 1;9B. & C. 92; 7T L.
J.O.8. K. B. 178. ™36 L. J. C, P. 331; L. R. 2 C. P. 651; 16 L.

T. 669, reversing 14 W. R. 835, 36 L. J. Ex. 166; L. R. 2 Ex,
311; 15 W. R. 869,
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plumbing in a building of the defendant’s then in the course of
crection at Calgary, in accordance with certain specifications
and subject to certain provisions which were expressly de-
clared to be of the essence of the contract, among which pro-
visions were the following: The heating of the entire block
(meaning the building in question) shall easily and without
forcing the boilers maintain throughout the bhuilding a tem-
perature of not less than 65 degrees (Fahrenheit) in the
most severe cold.

All plumbing and heating shall be maintained in good
order and repair for one year without charge by the con-
tractors.

As a guarantee of the fulfilment of the conditions of the
contract 80 per cent. of the contract price only was to be
paid on completion of the work, the remaining 20 per cent.
being payable subject to the complete fulfilment of all con-
ditions on the 1st May, 1892,

Subject, as last provided, the contract price payable to the
contractors by the defendant was to be; for the heating,
$3.491, for the plumbing, $791. The work was to be com-
menced within two weeks from notice by defendant to the
contractors that the building was ready for the same, and
the entire work was to be completed within seven weeks, sub-
ject to a specified payment for default by the contractors
as liquidated damages,

The specifications contained the following clause:

Radiation—The heating surface to be calculated as fol-
lows, exclusive of mains or risers: Ground floor 7 per cent.,
second floor 6 per cent., third floor 5 per cent., but should the
above not be sufficient to heat the building the contractor
for the heating to furnish sufficient; but it is distinctly to
be understood that at least the above amount of radiation
to be put in.

There is no evidence as to the condition the building was
in when this contract was made, but in view of the provi-
sions for payment which I have set out I assume that the
parties contemplated that the heating system would be put
in in the fall of 1891, or the very early part of 1892, so that

127

Judgment.

Wetmore, J.



TERRITORIES LAW REPORTS. [\'( .

Judgment. they would have the winter of that year to ascertain whether
Wetmore, J, the system maintained the temperature provided for, and

if it did and all other conditions were fulfilled the final 20 per
cent. of the contract price would be paid.  Evidently this
work was not completed before May, 1892, because that is
the time that Irvine, the contractor’s man, left the building.
No complaint is made in this respect, however, and 1 only
mention it as I consider it may possibly be of some import-
ance in determining what the parties meant by the contract.
A large amount has been paid on this contract, and under
no circumstances is there any more due on it than 20 per
cent., which was reserved as payable subject to the complete
fulfilment of all its conditions. N. D. McDonald & Co.
assigned all moneys due on the contract to the plaintiffs who
brought this action to recover the same.

The learned trial Judge charged the jury that the effect
of the contract hetween the parties was that N. D. McDonald
& Co. were bound to supply a system which would casily
maintain 65 degrees without forcing the boilers, that they were
bound to put in a radiating surface to the percentage named
in the contract, in any event, and if a greater surface was
necessary in order to produce the 65 degrees they were hound
te furnish it; that the maintenance of the 65 degrees was
an essential of the contract, the performance of which was
necessary to entitle the plaintiffs to recover, and that if thev
found the system was not capable of maintaining the re-
quired temperature they must find for the defendant, and
must not take into consideration the question of the amount
which would be required to alter the system to render it cap-
able of giving the required temperature, but if they found
that the system was capable of supplying the required tem-
perature they should find for the plaintiffs, The jury found
for the defendant ; they must, therefore, have found that the
gystem was not capable of supplying the required tempera-
ture.  We must, therefore, take that part as established. It
is quite clear that there was abundant evidence to warrant
the jury in this finding, and it was not contended that there
was not. The complaint is that the learned Judge ought
to have instructed the jury that if they found that the system
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was not capable of maintaining the required temperature,
then it was a question for them to consider whether there
was a substantial performance of the contract, or whether
the defendant had treated it as substantially performed, and
that if they found either of these questions in the affirma-
tive they should find a verdict for the plaintiffs for the
balance of the contract price less the amount that it would
cost the defendant to make the system furnish the required
temperature. I am of opinion that the learned Judge’s direc-
tions were correct.

In the first place, the parties to this contract had
expressly provided in it that the provision as to the heat-
ing of the building to the specified temperature should
be of the essence of the contract; they had further provided
that 20 per cent. of the contract price was only payable sub-
ject to the complete fulfilment of all conditions. I cannot
conceive of any language that could be used which could more
clearly express the intention of the parties that the provision
that the heating system was to furnish the specified tempera-
ture was to be a condition precedent to the payment of this
20 per cent.

The authorities are clear that when parties choose
to so expressly contract the Courts will give effect to
it. Blackburn, J., is quoted in Pollock on Contracts (5th
ed.) 251, as having thus expressed himself in Beftini v. Gye.'®
“ Parties may think some matters apparently of very little im-
portance essential; and if they sufficiently express an inten-
tion to make the literal fulfilment of such thing a condition
precedent it will be one.” Now, in connection with this heating
svstem, furnishing the temperature specified was not a matter
of little importance, it was a matter of the greatest im-
portance, and the evidence disclosed that the system in ques-
tion, in failing in this respect, was productive of the greatest
discomfort. T am of opinion that the contractors, and of
course the plaintiffs are in their shoes, are bound by these
provisions in the contract, at any rate unless they can show
that the defendant waived them.

¥45 L. J. Q. B. 209; 1 Q. B. D. 183; 34 L. T. 246; 24 W. R. 351.
T.L.R. VOL.1I.—9
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But it is contended that the defendant did waive
them, or at least that there was evidence from which
the jury could find that he waived them.  Assum-
ing that “waiver” is a correct expression to use, I
Lave been unable to find any evidence of such waiver that
could be submitted to the jury. It is clear that the mere
fact of the defendant taking possession of the building is no
waiver, neither is it evidence of a mutual abandonment of the
special contract, and the substitution of a new implied con-
tract to pay for the work done and materials supplied ac-
cording to their value, which I think is the more correct way
of expressing it. This is clearly established by Munro v.
Bult? a leading case on the subject, and this case was
followed in Oldershaw v. Garner.® But it is further urged
that there was evidence which, coupled with the fact of taking
possession, was sufficient to be left to the jury on this ques-
tion, namely, the letters written by the defendant, and gener-
ally the correspondence put in evidence and the fact that the
defendant moved the radiators from one room to another,
took out some of the radiators and put in coils in their stead
and changed radiators from one room to another, and that he
cmitted to notify the plaintiffs that the heating system would
not heat to the specified temperature. It must, however, be
horne in mind that, as I have before stated, the heating svs-
tem was not completed before May, 1892, and, I am inclined
to think, a good deal later. Norman McDonald, one of the
plaintiffs” witnesses, who put the system in the building, states
hc never made a test of it during the spring he completed the
contract, as the weather was then too mild. The defendant did
not occupy the building until May, 1892, and he first began
to use the heating system in September or October, 1892, We
who live in this country are aware that the cold weather which
would thoroughly test the capability of the system would not
regularly set in until after October.  None of the correspond-
ence which was put in evidence, and on which the plaintiffs
rely, was dated later than the 26th September, 1892, It
was, therefore, all written before the defendant had an op-
portunity of testing the system or of ascertaining whether
it filled the terms of the contract. The correspondence,
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therefore, could not by any possibility be evidence of waiver
or of the mutual abandonment of the special contract and
the substitution of a new implied contract. T cannot see
that it was incumbent on the defendant to notify the plain-
tiffs that the system was not up to contract. The contract
was not with the plaintiffs, but with N. D. McDonald & Co.;
the defendant could not call upon the plaintiffs to make the
system right.  Morcover, I am of opinion that it was not the
duty of the defendant to chase around after the contractors
to sce that they carried out the terms of their contract; the
contractors themselves ought to have looked after that. It
was their duty, when the proper time came to test the system,
to attend to that duty and ascertain whether it could do what
they agreed it would do, and if it was found not according
to contract to make it so. And surely what the defendant
said when he discovered that the system was defective cannot
he considered evidence of a waiver or of the substitution of a
new implied agreement. He was in possession of the build-
ing: he had tenants in a great part of it. He had to do some-
thing to keep the building warm or lose his tenants, and all
he did was with a view of endeavouring to warm the build-
ing: the replacing of radiators that had burst by aecident,
was a work of necessity almost, and it is to be borne in mind
that a great deal of this, and probably the greater portion,
was done after the action was brought, and that even down to
the time of trial the defeets continued. 1t is also to be borne
in mind that this work was all done after N. D. McDonald
& Co. had got into financial difficulties, and after they had,
to say the least, omitted to do other work in connection with
the contract that the defendant had to do. If what the de
fendant did do can possibly be construed as evidence of waiver
or of the substitution of a new implied contract, the only way
the defendant could have obtained the benefit of the express
clause in the contract on which he relies would have been by
moving himself and his tenants out of the building, or
at a great expense, putting a new system of heating in,
lcaving the one now there unused.

But I think the charge of the learned Judge was
correct on another principle. Lord Cawmpbell, C.J., in
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Munro v. Bult® lays down the following rule: “If,
indeed, the defendant had done anything coupled with
the taking possession which had prevented the per-
formance of the special contract, as if he had forbidden the
surveyor from entering to inspect the work or if the failure
in complete performance being very slight, the defendant had |
used any language or done any act from which acquiescence

on his part might have been reasonably inferred, the case

would have been different.” Harrison, C.J., is reported in
Oldershaw v. Garner,® as follows: “1 must say that Munro

v. Butt
ever since it appeared in 8 E. & B., and one which I am pre-
pared, whenever applicable, willingly to follow. In this
case it is, I think, strictly applicable. The land
on which the work was done was the land of the defendant.
He was never, therefore, out of possession. 1t is not shown
that defendant, when, in popular language, he took posses-
sion, did anything to prevent the architect from entering to
inspect the work, nor is it shown either that the failure in
performance is very slight or that defendant, when taking
posscssion, had used any language or done any act from
which acquiescence might be reasonably inferred.”

s a decision which recommended itself to my reason

In the case before this Court it has not been ghown that
the failure in performance has been very elight. On the
contrary, such failure is of a very serious character, and is
one for which, by the express terms of the contract, the de-
fendant is authorized to retain 20 per cent. of the contract
price.

I think this appeal should be dismissed with costs.

Ricnarnsoxn, J.. and McGuire, J., concurred,

Appeal dismissed wilh cosls.
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WILKIE et AL. v. JELLETT ET AL.

Tervitories Real Property Act—Unregistered Transfer — Exécution —

Priority—Cloud on Title—Sheriff—Partics—Costs,

Held, reversing the judgment of RouLEAv, J., that the Territories
Real Property Act has not altered the law that a writ of execu-
tion binds anly the beneficial interest of the execution debtor; and
therefore a transferee (whose transfer is unregistered) from the
certificated owner is entitled to have an execution, filed subse-
quently to the making of the unregistered transfer, declared to be
a cloud upon his title; so likewise is entitled a person who, though
he has received no actual transfer, is entitled ta one under an
enforceable agreement.}

To such an action the sheriff, against whom an injunction is asked
to restrain proceedings upon the execution, is a proper party.

Where in such an action the sheriff joined in, and set up, the same
defences as the execution creditor, he was ordered to pay the costs
as well as the execution creditor,

[Court in bane, June 13th, 1895.

These four actions were consolidated and tried together
before RouLiau, J., at Edmonton without a jury.

The statement of claim in the first action was as follows:

1. On the 7th March, 1891, the Edmonton & Saskatche-
wan Land Company of Canada were the owners in fee simple
in possession of the following lands * * * and held certifi-
cates of ownership for the said lands under the Territories
Real Property Act.

2. On the said 7th March, 1891, the said company for
valuable consideration executed a transfer to the plaintiffs
under the said Act of the said lands which was immediately
delivered to the plaintiffs.

3. On the 20th June, 1893, the defendant Robertson, who
is the deputy sheriff at Edmonton, had in his hands a writ
of exccution against the lands of the said company, issued in
a certain action in the Supreme Court of the North-West Ter-
ritories, wherein the defendant Jellett was plaintiff and the
gaid company were defendants, and on that day the defend-
ant Robertson, in his capacity as deputy sheriff, by the direc-
tion of the defindant Jellett, delivered a copy of the said

tAffirmed 26 8. C. R, 282
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Statement. writ of execution certified under his hand together with a

memorandum in writing of the said lands, as being the lands
intended to be charged thereby, to the registrar of the North-
ern Alberta Land Registration District, being the registration
district within which the said lands are situate, and thereupon
th: said registrar entered a memorandum thereof in the re-
gister of the said lands.

4. On the 14th December, 1893, the plaintiffs registered
the transfer of the said lands to them from the company, but
the registrar refused to issue certificates of ownership to the
plaintiffs except marked as being subject to the said execu-
tion, and accordingly certificates of ownership for the said
lands in favour of the plaintiffs were issued, but marked as
aforesaid.

5. The defendant Jellett has caused the said execution to
be maintained in force and the entry thereof to be maintained
upon the register of the said lands, and both the defendants
refuse to withdraw the said execution, or permit the entry
thereof on the register of the said lands to be cancelled, or
otherwise to be removed therefrom.

6. The said execution is a cloud upon the plaintiffs’ title
to the said lands.

~

7. The defendant Robertson, as deputy sheriff, has, by
direction of the defendant Jellett, advertised the said lands
nnder the said execution, and will, unless restrained by this
honourable Court, proceed to sell the said lands accordingly.

8. The plaintiffs have suffered and continue to suffer
damage by reason of the said cloud upon their title, and the
plaintiffs have been, and are likely to be, prevented from
making advantageous sales of the said lands, which otherwise
they could have made.

The nlaintiffs claim :

(1) A declaration that the said execution is a clond on
the plaintiffs’ title.

(2) An order that the entry of the said execution be can-
celled and removed from the register of the said lands.

(3) An injunction restraining the sale of the said lands
under the said execution.
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(4) An inquiry as to the damage suffered, and which will Statement.
be suffered, by the plaintiffs by reason of the defendants
causing the said cloud to be placed and maintained on the
register of the said lands, and an order that the defendants

do pay the amount of such damages.

The statements of claim in the second and third actions
were substantially the same, and that in the fourth also, ex-
cpt the second paragraph, which was as follows:

*“2. On or about the said Tth March, 1891, the said com-
pany for valuable consideration agreed by writing in that
hehalf to transfer to the plaintiff the said lands, and the
plaintiff has ever since been and is now entitled to have ex-
ccuted and delivered to him a transfer from the company in
his favour of the said lands in pursuance of the said Act,
and the defendants are both fully aware of these facts, and
do not deny or contest them.”

The two defendants joined in their defence and traversed
all the allegations of the statements of claim, raising also
questions of law,

On the trial all the allegations of fact in the statements
of claim were admitted, and the whole case turned upon
questions of law arising under the Territories Real Property
Act, BR. 8, C. c. 51.

N. D. Beck, Q.C., for the plaintiffs.

S, 8. Taylor, Q.C., for the defendants.
| February 14th, 1895.)

RouLeau, J.—This is an action by the plaintiffs to ob-
tain a declaration that the execution against their lands filed
by the defendants is a cloud on their title; and to obtain an
order to have the entry of the said execution cancelled and
removed from the register of the said lands, ete., ete.

The facts of the case are very simple. The Edmonton &
Saskatchewan Land Company were the owners ig fee simple
in possession of certain lands described in the statement of

Argument,
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Judgment. claim, and held certificates of ownership for the said lands
Roulean, J. under the Territories Real Property Act.

On the Tth March, 1891, the said company for valuable
consideration executed a transfer to the plaintiffs under the
said Act of the said lands.

On the 20th June, 1893, the defendant Robertson, who is
the deputy sheriff at Edmonton, had in his hands a writ of
execution against the lands of the said company issued in a
certain action in the Supreme Court of the North-West Ter-
ritories, wherein the defendant Jellett was plaintiff and the
said company were defendants, and on that day the defendant
Robertson in his capacity as deputy sheriff, by the direction
of the defendant Jellett, delivered a copy of the said writ of
execution certified under his hand, together with a memoran-
dum in writing of the said lands, as being the lands intended
to be charged thereby, to the registrar of the Northern Al-
berta Land Registration District, being the registration dis-
trict within which the said lands are situate, and thereupon
the said registrar entered a memorandum thereof in the re-
gister of the said lands.

On the 14th December, 1893, the plaintiffs registered the
transfer of the said lands to them from the company, but the
registrar refused to issue certificates of ownership to the
plaintiffs except marked as being subject to the said execu-
tion, and accordingly certificates of ownership for the said

lands in favour of the plaintiffs were issued, but marked as
aforesaid.

Under section 59 of the Territories Real Property Act,
“No instrument, until registered under this Act, shall be
effectual to pass any estate or interest in any land, ete.”

Tt seems to me that the language of that section is as clear
as it can be. The plaintiffs in this case had a transfer of the
lands, but that instrument, until registered under the Act,
was not effectual to pass any estate or interest in such lands.
On the other hand, the defendant Jellett having entered or
registered his execution against the said lands, the said lands
become liable as security. Otherwise section 62 of the said
Act, which says that “ Every certificate of title granted under
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this Act shall. so long as the same remains in force and un- Judgment.
cancelled, be conclusive evidence at law and in equity, a8  Rouleau, J.

against Her Majesty and all persons whomsoever, that the
person named in such certificate is entitled to the land in-
cluded in such certificate, for the estate or interest therein
gpecified,” ete., would be meaningless, would be a trap to de-
ceive the public. A man having an execution against another
man, who is considered before the world to be the proprietor
at law and in equity of certain lands, registers his execution
against those lands. Afterwards he is met by another per-
son who claims the same lands in equity, because he holds an
unregistered transfer. If such was the law it would entirely
defeat the object and the policy of the Act. A registered ex-
ecution against land affects the interest of the registered
owner in such land. Under section 59, “ No instrument,
until registered, is effectual to pass any estate or interest in
any land.” The interest of the registered owners was, there-
fore, intact, and was only affected when the defendant Jellett
registered his execution in compliance with section 94. Ac-
cording to this section, as soon as the sheriff delivers a copy
of a writ of execution, certified under his hand to the re-
gistrar, the land is bound by such writ, and the same shall
operate as a caveat against the transfer by the owner of such
land, or of any interest he has therein; and no transfer shall
be made by him of such land or interest therein except sub-
ject to such writ.

I think this is a positive enactment of the statute, and
in the face of it how can I attempt to decide otherwise on
mere inference from other sections of the Act, which may
perhaps give grounds for an argument, but which are not
explicit enough to base a decision of a Court of justice.

In Re Herbert and Gibson Bain, J., is entirely of the
same opinion as I am. His remarks are as follows: “ Apart
from the Real Property Act, the land would not be bound by
the execution, but looking at the provisions and the policy of
that Act, I am of opinion that Gibson being the registered

6 Man, R. 101,
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owner of the land at the time the copy of the execution was
filed and registered, the previously executed transfer from
Gibgon to Herbert will not avail to prevent the execution
binding the land.

“TIf the copy of the writ of execution delivered to the
Registrar-General under section 102 is an ‘instrument,” in
the meaning of the word under the Act, as T think it is, then
gection 33 provides that its registration prior to that of the
transfer shall give it priority.

“ But apart from this, the whole object and policy of the
Act, as shown by section 62 and various other sections is, for
all purposes and against all the world, to vest the beneficial
ownership of the land in the person named in the certificate
of title, that is, the registered owner, and there can be no
other estate or interest in any one else. The ownership,
which is the creation of the statute, is changed, not as in the
case of land which has not been brought under the Act by the
execution of the deed of conveyvance, but only by the registra-
tion of a transfer which has been executed in accordance with
the Act. A properly executed transfer gives the transferee
the right to have the land registered in his name, but as re-
gards the land itself, until it is registered it has no effect
whatever, and the land still remains the property of the trans-
feror, the registered owner, both at law and in equity.”

True this is a judgment given under the Real Property
Act of Manitoba, but it is almost in every particular the same
as the Territories Real Property Act.

In Re Rivers® the language of this Court as expressed by
Werymore and McGuirg, JJ., is unequivocal. It was held
that an unregistered transfer did not pass or affect land, and
that an execution registered against the registered owner had
priority, and that such transfer could not be registered after-
wards, except subject to such execution.

A great stress has been given to two cases reported in the
Victorian Law Reports: The National Bank of Australia v.

*1 Terr. L. R, 464,
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Morrow*and in Re Shears and Alder.* Aftercareful perusalof Judgment.
the judgments given in these cases, I fail to see that the prin- Rouleau, J.

ciple laid down by the plaintiffs is carried out. On the con-
trary, the Judges seem to be of the same opinion as the Judges
of the Territories, that as soon as a party has complied with
the Real Property Act by registration of his transfer, mort-
gage, lease or execution, his position cannot be affected by any
other unregistered document, except, as in our Act, in case
of fraud, omission or error, ete.

So I have come to the conclusion that the plaintiffs are
not entitled to the relief asked for. The interim injunction
is, therefore, dissolved and judgment must be entered in
favour of the defendants with costs.

From this judgment the plaintiffs appealed.

The appeal was argued 5th June, 1895.

The grounds of appeal were as follows:

1. The Territories Real Property Act recognizes the crea-
tion and existence of equitable, as well as legal, estates and
. " -
intcrests in land.

By virtue of the agreements of sale from the Edmonton
& Saskatchewan Land Company to the several plaintiffs, the
land in question became vested in equity in the several plain-
tiffs, the company continuing to hold merely the bare legal
cstate, and the plaintiffs becoming the owners of the entire
cquitable and beneficial interest in the lands;

A writ of execution is not given a greater effect by the
Territories Real Property Act than it previously had, that is
to sav, it binds the beneficial interest only of the execution
debtor in the property intended to be charged;

Although neither the registrar nor the Judge or Court,
while acting on a reference from the registrar, has power to
enquire into or adjust the rights of parties founded upon
claims to equitable or beneficial estates, the Court, when its

13 Vie. T. R, 2: Hunter's Torrens’ Title Cases, 306. ‘17 Vie, L.
R. 317.

Statement,
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Statement.  general jurisdiction is invoked by action in the ordinary way,

has such power in certain cases, of which the case of con-
flicting claims of an execution creditor and a cestui qui trust

of land, whether under an express, implied or constructive
trust, is one,

Therefore, the several plaintiffs in the present cases are
entitled to have the lands in question freed from the cloud
upon their equitable or beneficial titles created by the execu-
tion of the defendant Jellett.

2. That the defendant Robertson is a proper party de-
fendant on the ground of the necessity for claiming an
injunction against him, and also on the ground that being a
wrongdoer, he is liable equally with the defendant Jellett;
and at all events, inasmuch as he did not apply to the Court
for protection, as he might have done as an officer thereof,
he will not now receive any special consideration, but will

be left to such right of indemnity as he may have against
the defendant Jellett.

N. D. Beck, Q.C., for the plaintiffs the appellants, referred
to the following additional authorities: Jones on the Torrens
System, pp. 82 and 128, Re Maloney,® McEllister v. Biggs,®
Massey v. Gibson,” Morton v. Cowan® Eyre v. McDowell,®
Onlario Industrial Loan and Investment Co. v. Lindsey."’

Taylor, Q.C., referred to Armour on Titles, pp. 59-50

and 61, Forrester v. Campbell* Registrar of Tilles v. Pai+
erson.'*

[June 13th, 1895.]

McGuire, J.—The question of law to be decided in this
case is simply this:—Is an execution against lands duly
delivered to the registrar binding as against a prior but

*14 Can. L. T. 240. °8 App. Cas. 314; 52 L. J.P. C. 29; 49 L.
T, 86; Hunter’s Torrens’ Title Cases, 29. T Man. R. 172. 25
0. R, 529. *) H. L. Cas. 619. ™4 O. R. 473; 3 O. R. 66. 17

Grant's Chy. R. 11, 1246 L. J. P. C. 21; 2 App. Cas. 110; 35 L. T.
642,
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unregistered transfer for value to a bona fide purchaser?
By section 94 such a transfer can be registered subsequent to
the coming in of the execution, but the registrar would, in
issuing a certificate of title to the transferee, express there-
on that it was subject to the execution. A transferee
taking such a certificate would not be practically affected
unless and until a sale had been made by the sheriff and
guch sale had been duly confirmed by a Judge, for by sec-
tion 96 no such sale “shall be of any effect until the same
has been confirmed by a Judge,” and it is only (if at all)
upon the production to the registrar of a duly executed
transfer having endorsed thereon an order of confirmation
that the purchaser is “entitled to be registered as owner
and to a certificate of title to the same.” So that it would
seem that the holder of such a transfer, on receiving a cer-
tificate expressed to be subject to an execution, might not,
by accepting such a certificate, be barred from contesting
the right of the transferce from the sheriff to a confirma-
tion of the sale or his right to be registered thereunder as
the owner. However that may be, it is obvious that if the
holder of the prior transfer is not affected by the delivery
to the registrar of the execution, he might rightly decline
to accept a certificate subject thereto and may come at once
to the Court to have the execution removed from the regis-
ter as being a cloud upon his title.

It is clear, I think, that the receipt by the registrar of a
copy of an execution against lands does not pass any title
or any interest in the land. Certainly not to the execution
creditor, for otherwise it might have been necessary for such
creditor to join in the transfer to the purchaser at the sheriff’s
sale; not to the sheriff and not to the purchaser from the
sheriff, because at the time of delivery to the registrar the
person who may become purchaser is unascertained. So that
one is not surprised to find section 94 declaring that the ex-
ecution “shall operate as a caveat,” etc.

Let us now consider what is the effect of such an execu-
tion as against a prior bona fide purchaser for value who has
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omitted to register his transfer. It is contended by the
execution creditor that so long as the certificate of title of
the judgment debtor is in force and is uncancelled the land
mentioned therein must be deemed as against all the world,
including persons interested under unregistered instruments,
the property absolutely of the person named therein, subject
only to certain matters set out in sections 60, 61 and 62,
one class of which is [section 61, (¢)] * executions against or
affecting the interest of the registered owner in such land
which have been registered and maintained in force against
such registered owner.” Section 59 is read as showing that
the transfer, *“until registered,” shall not be * elfectual to
pass any estate or interest in any land,” and that the result
is that the land still remained, at the date of the delivery of
the execution to the registrar, the property of the judgment
debtor and so liable to satisfy the execution.

That secems to have been the view pretty generally
accepted throughout the Territories and in Manitoba. The
decision of Bain, J., in In re Herbert v. Gibson,' was that a
transfer has no effect upon the land until registered and that
the registrar was right in issuing a certificate to the trans-
feree subject to an execution theretofore delivered to him.
In Massey v. Gibson™ it was held that Bain, J., was, in the
case last recited, merely giving a direction for the guidance
of the registrar, and the Court there decided that it was still
open for the parties to seek the establishment of their rights
in a Court of equity. They held also that under the Manitoba
statute, which is substantially like ours, trusts may exist
and he recognized by the Court as between the parties, and
Mr. Justice Killam, in hiz judgment on p. 178, cites approv-
ingly among other things a statement in Mr. A’Becket’s
work that, ** as against the proprictor, trusts and contracts
may be enforced as formerly, and although a trustee may
be absolute proprietor under the Act, a Court of equity will
reduce or deprive him of his inter
the proceeds as justice may require,”

t or compel him to apply
" and again, “ the land
may be reached through the trustee, although the trust will
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not be attached to the land in such a manner as to be
enforced against a person acquiring it without fraud on his
part.”  Mr. Justice Bain, in his judgment, qualifies his
general remarks in the former case by saying they had
reference only to his opinion given for the guidance of the
registrar-general and only went to the length that the
registrar-general could not recognize any interest in any one
but the registered owner. It must be remembered that both
these cases were under the Real Property Act of Manitoba
and were brought expressly to control the registrar-general
in the exercise of his functions. No case was brought to our
notice where the Court in Manitoba, in a suit upon its equity
side, has dealt with the rights of the transferee under an un-
registered instrument. The question was raised before me
many years ago in In re Thompson,'® partly reported in the
Canadian Law Times, but while I was of opinion then that
the point was well taken I found it unnecessary for the pur-
poses of that case to expressly so decide. Bain, J., in Massey
v. Gibson,” is of opinion that “equitable interest can be
created and will arise by implication in these lands just as in
the case of lands that have not been brought under the Act,
and that courts of equity acting upon the registered owner in
personam will still recognize and give effect to them. Killam,
J.. by quoting approvingly the words cited above from
A'Becket’s work, seems to go a little further and to admit that
“the land may be reached.”

No doubt the language of section 59 seems very strong
and to permit no effect whatever to an instrument until
registered.  Section 62 seems very emphatic that so long as
the certificate of title is in force and uncancelled it is con-
clusive evidence that the person therein named is entitled
to the estate or interest mentioned subject only to excep-
tions not affecting an unregistered instrument. One must
not forget, however, that the Act is largely framed for the
guidance of registrars and that as far as that officer is con-
cerned the meaning of the Act is that he shall regard only

10 Can, L. T. 44.

143

Judgment.

McGuire, J.




TERRITORIES LAW REPORTS. [voL.

Judgment. instruments such as he is directed to receive or register, and
McGuire, J. When substantially in accordance with the provisions of the

Act (section 34) and when brought in and presented for
registration or delivered to him as provided, and I think that
the positive language employed was not intended to prevent a
Court from giving effect to rights equitable or otherwise
whether evidenced by any instrument or by one not capable
of being registered or by one which has been merely omit-
ted to be registered. Before giving to sections 59 and 62
the meaning contended for by the respondent we must see
what the logical consequences would be: and if that would
lead to a palpably absurd conclusion, such as it could not he
conceived the framers of the Act could have intended, we
must then return and consider whether the language of
those sections is not capable of an interpretation which would
not lead to such a conclusion,

The Act provides for a person having no beneficial inter-
est in land being registered as owner; for example, section
91 allows the personal representative of a deceased owner of
land to apply for and obtain a certificate to himself
of such land, and he is thereupon “deemed to be the owner.”
Now then, for purposes of registration doubtless he would
be treated as the owner, so that if he executed a transfer or
mortgage such instrument would be dealt with by the regis-
trar exactly as if he were the absolute beneficial owner. But
it would surely not be contended for a moment that if an
executor contemplated dealing with the land contrary to the
interests of the devisee, the latter could not by injunction or
order restrain him from go doing. Yet if literally as against
“all persons whomsoever ” he is to be deemed the owner, how
could he be interefered with? It will not do to say that the
only remedy of the devisee is to bring an action for damages
against him; such a remedy might be a very empty one. Or
will it be said that the execution creditors of such an executor
could, by delivering their executions to the registrar, reach
this land? Yet if the respondent’s contention is right, since
the executor is to be deemed the owner and his certificate, if
still in force, is to be conclusive evidence of his ownership
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and the execution when delivered binds whatever land
he owns, how could the result be otherwise than that such
land would be taken to satisfy the executor’s debts? Possibly,
if the person beneficially interested did not intervene and
there was a sale by the sheriff and the transfer to the pur-
chaser was confirmed by a Judge and then presented to the
registrar and a certificate were issued to the purchaser, the
title to the latter might become absolute. This, I think,
illustrates how the apparently general words of sections 59
and 62 may be given effect to as being addressed to the regis-
trar and to be observed by him so far as he is concerned in
the performance of his dutics. I do not mean to say that they
have no further effect, but 1 cannot accept the proposition
that a Court exercising equitable jurisdiction is powerless,
when confronted with a certificate, to question the owner-
ship therein set forth, notwithstanding section 62.

But I find that section 130 expressly provides that “ noth-
ing contained in this Act shall take away or affect the juris-
diction of any competent Court on the ground of actual fraud,
or over contracts for the sale or other disposition of land.”

I find also that there are many sections which would be
needless if sections 59 and 62 had the wide meaning attempted
to be given them. For example, section 64 provides that as
against a bona fide transferee no instrument ehall be effectual
unless two conditions are complied with; first, that it be
executed in accordance with this Act, but section 34 had
already provided that no instrument could be registered un-
less it is substantially in accordance with the provisions of the
Act; and sceond, that it be “duly registered, 1.e., if not duly
registered it shall not be effectual against a bona fide trans-
feree, but the respondent says the effect of section
09 is that if not duly registered it is mnot effect-
ual as against anybody, whether he be a bona fide trans-
feree or not. Section 64 leaves us to infer that an unregis-
fered instrument may be effectual against a person other
than a bona fide transferee. An execution creditor quoad
his execution in the registrar’s hands is not a bona fide trans-
feree. Again, section 126 seems to make provision for the

T.L.R. VOL. 11.—10
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Judgment.  protection of persons who would be perfectly safe without

McGuire, J. this seetion, if section 62 is as absolute as it appears to be;
but we here find that the persons in the case there mentioned
are protected, *“ any rule of law or equity to the contrary not-
withstanding.”

Considering now the particular case of an execution
delivered to the registrar. It is unquestioned law that an
execution affects only the debtor’s interest in the property,
and by this interest is meant “an interest in lands over
which the debtor might have a disposing power, for his own
benefit, without committing a breach of duty, i.e., over which
he had a right at law and equity to consider himself the bene-
ficial owner.” Kinderley v. Jarvis.*  Erle, J., in Walls v. ‘
Porler,'® takes the same position that all the execution at-
i taches is the interest which the debtor could honestly convey.
8 Now after an owner has made a transfer for value to a bona
fide purchaser, could he thereafter honestly convey any inter-
est in that land to any one? In equity the purchaser, pend-
ing the passing to him of the title, is deemed the beneficial
owner, and the vendor as a trustee for him of the legal estate.

i In Bacon’s Abridgment, vol. iii., p. 365, it is said, “ for the
| statute says * * * all his lands shall be extended * * *
1 which still must be understood of those only which he has a
]

power over and may charge; and consequently those he has
disposed of for valuable consideration before his entering
into the statute are not liable in the hands of the purchaser,
for they really in no sense can be called his lands.”

Under the former law when lands could only be con-
veyed by deed, if the instrument purporting to convey was
not under seal the legal estate did not pass to the vendee and
at law the vendor was deemed the owner, just as under section
62 the person named in the uncancelled certificate of title is
to be deemed the owner. Yet courts of cquity treated the
purchaser as the real owner,

122 Beav. 1; 25 L. J. Ch. 538; 2 Jur. N. 8. 602; 4 W. R. 579.
"3 El & Bl 743; 2C. L. R, 15563; ' 23 L. J. Q. B. 345; 1Jur. N. 8,
133,
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In Parke v. Riley,'® Andrews, the execution debtor en-
tered into an agreement, binding under the Statute of Frauds,
to sell to Riley prior to the execution. Mowat, V.C., in de-
livering judgment, said, “ As to exccutions coming in after
the contract to sell, I do not think they can possibly affect
the devolution of title as between vendor and purchaser.”

In Morton v. Cowan,® a very recent case, there was a
bona fide assignment for value of shares in a certain company,
but no entry of the assignment as made in the company’s
hooks ; the sheriff seized and sold those shares under an ex-
ccution against the assignor subsequent to the assignment.
The execution creditor relied on R. 8. 0. ch. 157, s. 52: “No
transfer of stock, unless made by sale under execution or un-
der the order or judgment of some competent Court in that
behatf, shall be valid for any purpose whatever, save only
as exhibiting the rights of the parties thereto towards each
other, etc., until entry thercof hae been made in the books
of the company.” One is struck with the resemblance of this
section to our section 59. It is not contended that section
59 interferes with the effect of an unregistered instrument
as exhibiting the rights of the parties thereof towards each
other, so that the two sections scem almost identical in their
character, yet it was held by Boyd, C., that the seizure and
sale did not affect the interest of the assignee. He says,
“This very section (seetion 52, above quoted) admits, recog-
nizes or declares that a transfer may be valid as exhibiting
the rights of the parties towards each other, and that con-
cedes all that has to be ascertained in this case.” He had
already referred to the fact that the rule “as to sales by the
act of the law is that the measure of what is sold is the ex-
tent of the debtor’s interest in the property sold, and not the
exact specific property itself.” On motion before the Divis-
ional Court this judgment was upheld. The reasoning of
Boyd, C., commends itself to my mind, and is, I think, applic-
able to the present case.

The decision in National Bank of Australia v. Morrow®
in the Supreme Court of Victoria, under a somewhat similar

“12 Grant’s Ch. R. (9, affirmed 3 E, & A. 215,
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Judgment. Act there, was upon a state of facts the same in effect as in
McGuire, J. the present case. 1t was there held that a purchaser for

valuable consideration prior to notice of the exccution heing
served on the registrar, but whose transfer is not tendered
for registration until after such service, is not affected by a
sale of the land under the execution until the transfer by
the sheriff to the purchaser has been registered, and that the
person having the unregistered instrument and presenting
it for registration before the purchaser at the sheriff’s sale
gets his transfer registered, is entitled to a certificate of title.

There is another view of the case which niay be considered
in deciding whether the execution affects the equitabl: title
of a prior purchaser. Section 94 says the exceution shall
operate as a caveat against the transfer by the owner of the
land, ete. But can a vendor in such a case as the present
be said to be the “owner™? In the quotation above given
from Bacon’s Abridgement it is asserted that under such
circumstances the land * in no sense can be called his lands.”
In Roach v. McLachlan,'™ Oxler, J., says: “ Notwithstanding
the execution the property remains the debtor’s property to
sell or mortgage as he pleases.  If he does so, it ceases to be
his property, and becomes the property of the purchaser
* % * qubject to the execution. If it is then sold under the
execution it is sold not as the property of the debtor, but as
that of the purchaser.”

In Breithaupt v. Marr,® Roach v. McLachlan'™ was fol-
lowed. Hagarty, C\.J., at p. 693, says: “ Whether the trans-
fer is made by sale, mortgage or voluntary assignment the
debtor’s title is gone, and executions subsequently coming in
against him do not affeet the property that has been pre-
viously sold.” Section 62 of the T. R. P. Act, it is true,
says that the land in a certificate of title shall impliedly be
subject among other things to an execution “ against or affect-
ing the interest of the registered owner in the land,” which
has been registered and kept alive. But where the “regis-
tered owner,” that is, the person who appears, so far as the

19 0. A, R. 496, at p. 501, 20 0. A. R. 689,
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register shows, to be the “ owner,” has become a mere trustee
for some one else who is the real, the beneficial, owner, is the
execution in such a case one which “is against or affects the
interest of the registered owner,” since he has at the time no
interest in the land? If the execution affects the land at all
it does go to the prejudice of the purchaser, and he alone, not
the registered owner, would be concerned whether the execu-
tion takes the land or not. After the sale, so far as the
vendor is concerned, “the subsequent proceedings interested
him no more.” In the view, however, already taken, it is not
necessary to decide whether this latter view of the matter
would alone dispose of the respondent’s claims.

In all the cases now under consideration, with the excep-
tion of Erratt’s, transfers were executed and nothing remained
to perfect the transferces’ titles under the Act but to register
these transfers. In Erratt’s case there has been no transfer,
but we think there was an agreement between the company
and Erratt binding under the Statute of Frauds, and which
would entitle him to maintain an action against the com-
pany for specific performance. The transfers given in the
other cases are, after all, little, if anything, more than agree-
ments binding on the vendors, for a transfer not under seal
would not, apart from the Territories Real Property Act, pass
any title, and it, being a creature of the statute, can become
cffectual formally to pass the estate only when it is duly re-
gistered. So that I think there is in reality no difference
between Erratt’s case and the others, except that they are in
a position at once to complete their registered title, whereas
Erratt must first procure a transfer and may possibly have
to bring an action to compel the company to give him one.

As to the defendant Robertson, the deputy sheriff, I think
he was a proper party. He might have severed in his de-
fence and submitted himself to the judgment of the Court,
but instead of doing that he joins in the defence set up by
his co-defendants and contests the plaintiff’s claim. Had
he adopted the other course I am not prepared to say that a
Court would order him to pay costs.

T.L R. VOL. 11.—11
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Judgment. As to damages, T think the plaintiffs have suffered none
McGuire, 7. which will not be sufficiently compensated with costs.

I think this appeal should be allowed, with costs to be
paid by the defendants to the plaintiffs both of this appeal
and in the Court below, and it should be declared that the
executions registered are clouds on the titles of the plaintiffs,
and that the registrar should be and is hereby ordered to
cancel and remove from the register of the lands in question
in these several actions the entries made by him of the said
executions, and that the said deputy sheriff be enjoined from
selling the said lands under the said executions. |

Ricnarpson, J., WeETMORE, J., and Scorr, J., concurred.

Appeal allowed wilh cosls.
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HAMILTON v. McNEILL (No. 2).

Practice Costs Ldvocate and client—Advocate’s right to recover
counscl fees from client by action—A\llocatur for counsel fees
before Court in banc—Notice to client of application  for
allocatur,

The Judicature Ordinance (R, O. 1888, ¢. 08), s. 462, enacted: In
all causes and matters in - which duly enrolled advocates holding
certificates as such and resident in the Territories are employed,
they shall be entitled to charge and be allowed the fees in the

Advoeates” Tariff ' appended to this Ordinance, or as the same
may be from time to time varied by the Judges of the Supreme
Court in bane,

In view of this provision, on a taxation of a bill of costs by an advo
cate against his client it was held,—

L. That counsel fees are on the same footing as other fees allowed by
the tariff, and an advoeate can recover them from a eclient by
wtion

2. That an allocatur can be granted for such fees only as are
prescribed by the tariff,

3. That any Judge of the Court may grant an allocatur for counsel
fees before the Court in bane, and the giving of notice to the client
of application for an allocatur for fees is discretionar)

| Court in bane, December Tth, 189).

This was a reference to the Court in bane by WETMORE
in connection with the taxation of the costs of the plaintiff’s
advocate againgt his client.

The advocate applied to the trial Judge (WETMORE, J.)
for an allocatur for counsel fees, which he granted in the
following words :-

“1 allow a counsel fee of two hundred and twenty-five

dollars, to cover all counsel fees as between attorney and

client, on taxation of attorney and client’s hill of costs herein
on the part of the plaintitf.”

This allocatur was intended, as stated in the reference,
to include trial fee, counsel fee on appeal to the Court in bane,
counsel fees on motions, settling pleadings and on retainer,
attending at Birtle Registry Oftice to inspect documents

there and obtain copies thereof, and attending at Birtle to
LR, VOL 11,12
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examine witnesses on a commission. Most of the time oc-
cupied by the attendances at Birtle was taken up by travel-
ling to that place from Moosomin and returning.

WETMORE, J., directed the clerk not to allow the amount
of such allocatur. with a view to having an advocate’s rights
to counsel fees as bhetween solicitor and client settled, and
the clerk, acting on his instructions, refused to allow the
amount of such allocatur. The advocate thereupon, accord-
ing to the practice, brought the question up on review of
taxation of costs hefore WETMORE, J., who referred the same
to the Court in bane.

The questions referred for the consideration of the Court
are sct out in the judgment.

The reference was heard December 6th, 1894.

The advocate, in person.

W. White, Q.C., for client.
[ December 7th, 1894.]

The judgment of the Court (RrcuarpsoN, RouLkav,
Wermore, McGuire and Scorr, JJ.) was delivered by

McGuirg, J.—This is a reference hy Mr. Justice WET-
MORE as to the granting of an allocatur for costs as hetween
advocate and client.

The questions for the consideration of the Court are:—

First, whether an advocate can recover counsel fees from
his client by action at law? Ans. Yes—Counsel fees are
on the same footing as other fees allowed by the tariff.

Second. Is the tariff of fees as prescribed by the Rule of
Court binding hetween advocate and client respecting counsel
fees; in other words, is a Judge authorized to grant an allo-
catur for such counsel fees as fee on retainer, refreshers and
consultations and for attendances at Birtle? Ans.—The
Judge may grant an allocatur for such counsel fees only as
are prescribed by the tariff.  As to the attendances at Birtle,
see answer to fourth question post.




HAMILTON V. M'NEILL.

Third. Assuming that an advocate is entitled to recover
counsel fees from his client, is a Judge authorized to grant a
counsel fees at all — and, if yes,—is the client entitled to
notice before he does so?  Ans. Yes—for such counsel fees
only as are prescribed by the tariff. As to giving notice,
that is a matter in the discretion of the Judge.

Fourth. Are the attendances for travelling to Birtle in the
nature of counsel fees at all? or are they fees for loss of time
merely for which the advocate can recover on a quantum
meruit?  Ans. There are two attendances, (a) attending

at registry office to ingpect documents and obtain copies
thereof, and (b) attending to examine witnesses on a com-
mission.  As to the former, it can bhe allowed only under
item of tariff 64¢, or possibly under 62§, but such time only
to be allowed as if the advocate a resident of Birtle. to
(1), the advocate is entitled to the fees provided by item 88,]|
subject to increase as therein directed in the diseretion of
the .'llt];!v,

Fifth. Was I justified in granting an allocatur for a
counsel fee on appeal to the Court in bane. or ought the allo-
catur for such fee to have heen granted by the President of
the Court?  Ans. Any Judge of the Court may grant such
allocatur, but for sake of uniformity it is better to apply to
the senior Judge sitting on the appeal.

REPORTER:
Ford Jones, Advocate, Regina.

H.S,
(1) td. Every other necessary attendance ........... $ .50
($) 62, Attendance in special matters or on examina-
tion of witnesses per hour ..
(1) 88, Fee attending upon references to clerk or other
<on or upon examination of witnesses,
evidence under order or
re attendance of counsel necessary 5.00
To be increased in the discretion of a Judge in
special and important cases,
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FRASER v. McLEOD.

Promissory note—Irvegular  indorsement Presentment Notice of
dishonour—Waiver of —~Endorscr becoming administrator,

The defendant Ao M. put his pane on the back a promissory note
made by M. M. in favour of the plaintiff, which was then delivered
to the plaintif

Held, that defendant A, M. was an endorser of the note, liable as
such to the payee and entitled to notice of dishonour.

M. M. died bef maturity of the note, and defendants A, M, and
IL were appointed two of his administrators; after their appoint-
ment and before maturity, they had a conversation with the plain-
it in respect of the note, and plaintif swore that he told them
when it would be due, and one of them asked for an extension of
time, which was granted.  Defendant A, M. swore that plaintiff
told him not to worry that he would not look to him for payment,
but take whatever the estate was able to pay, and he did not ask
for an extension, nor did he | mdant I, ask for any. De
fendant 1L could not remember what took plac

Held, insaflicient to prove that defendant A, M, waived presentment
or notiew of dishonour

The plaintifi also, before

maturity, pursuant to administrators’ adver
tisenwent for credite filed with their solicitor a copy of the note
and o statutory e ation that it was unpaid

Held, that this is not such a presentment as is required by section 45
of “The Bills of Exchange Act, 1800,

Held. also. that notwithstanding the endorser beeame one of the de
ceased maker's administrators before maturity of the note, present-
ment and notice of dishonour were nevertheless necessary,

[Scorr, J., May 1jth, 1895

Statement. The action was tried at Edmonton on the 4th of March,
1895, before Scorr, J., without a jury.
p— W, Short, for plaintiff.

N. N Taylor, Q.C.. for defendant,

!
The pleadings and evidence sufficiently appear from the
judgment.

[May 14th. 1895,

Judgment Scorr. J—Plamtiff’s claim is upon a promissory note
for 000 dated 18th Octoher, 1893, made by Maleolm Me-
Leod, deceased, pavable twelve months after date to the
order of the plaintifl with interest at 8 per cent.  Plaintiff
alleges that Maleohm McLeod, deceased, in order to guarantee
the payment of this note. procured defendant Alex. McLeod
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to indorse the same, and thereupon delivered same to plain-
tiff, that before maturity of the note, Malcolm McLeod died
intestate and the defendants were appointed administrators
and administratrix of his estate, and that the plaintiff there-

upon and before maturity of said note, gave particulars of

the said note to the defendants, and said Alex. McLeod
thereupon waived further or other presentment thereof.
The plaintiff also alleges that said note was presented for
payment at maturity but was dishonoured, whereof the defen-
dant Alex. McLeod had due notice.

Judgment has already heen recovered against the defen-
dants as administrators and administratrix of said deceased.

Defendant Alex. MclLeod, by his defence, denies that he
guaranteed the payment of the note in question, and claims
that it was only endorsed by him for the accommodation of
deceased, of which plaintiff had due notice. Te also claims
that before maturity of the note, the plaintiff notified him
that he was released from all liability upon the note, and
that the estate of deceased alone, would he held liable there-
for. He denies that he received particulars of said note
from plaintiff or that he waived presentment for payment or
notice of dishonour. He also denies presentment for payment
and notice of dishonour, and claims that he is released from
liability upon the note, by reason of plaintiff having claimed
payment thereof from the estate of deceased.

Upon the evidence at the trial 1 have already held upon
the authority of Ayr American Plough ('o. v. Wallace,' that
defendant Alex. McLeod must be treated as an endorser of
the note.

The note was not presented for payment at maturity nor
was notice of dishonour given.

Plaintiff states that after defendants had heen appointed
administrators of estate of deceased, and before maturity of
the note, he met defendants, Alex. McLeod and Hourston,
and after some conversation about the note and the affairs
of deceased, defendant Alex. McLeod asked him when the

121 8, C. R. 259.
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note would be due; that he told him that it would be due on
18th October ; that Alex. Mclood then said there would be no
use in paying it at that time, as the estate would not be able
to pay it that one of them then asked plaintiff for longer time
and he (plaintiff) promised to give four or five weeks after
it was due, and they then led him (plaintiff) to believe that
it would be paid then.

Alex. McLeod states that during the conversation re-
ferred to plaintiff stated that there was no need to worry
about the note, that he would take his percentage of what-
ever the estate was able to pay, that he has no knowledge or
recollection of either Hourston or himself asking plaintiff for
an extension of time for payment ; that he did not ask plaintiff
for an extension nor did he hear Hourston ask him; that he
heard nothing about an extension of time.

Defendant Tourston remembers but little of that con-
versation. All three agree that Hourston opened the con-
versation by asking plaintiff, “What about the note that
Alex. McLeod is hreaking his heart about,” and yet he re-
membered nothing of what took place. nor whether anything
was said about an extensgion of time.

In pursuance of an advertisement by the administrators
for claims against the estate of deceased, plaintiff took the
note to Mr. S. 8. Taylor, the solicitor for the administrators,
who took a copy of it. Plaintiff made a statutory declara-
tion at the time. to the effect that the estate was indebted to

him upon it and that it was unpaid. This was hefore the
maturity of the note.

Upon the evidence I must hold that the plaintiff has
failed to prove that defendant Alex. McLeod waived present-
ment of the note for payment or notice of dighonour. ’

I hold also that the leaving by plaintiff with the solicitors
for the administrators a copy of the note hefore the maturity
thereof and his making claim thercon was not such a present-
ment as is required hy section 45 of The Bills of Exchange
Act, 1890, and was, therefore, insufficient to hold Alex. Me-
Leod as indorser.
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It was contended by counsel for the plaintiff that de- Jndgment.
Socott, J.

fendant Alex. McLeod, by reason of his having become one
of the administrators of the estate of the deceased maker,
as such administrator was bound to pay the note at maturity
without presentment for payment, and if the estate of de-
ceased was not in a position to pay it at maturity, he was
aware of the fact, and that, therefore, presentment for pay-
ment to hold him was unnecessary, and he was not entitled
to notice of dishonour. Counsel for plaintiff also, in support
of his contention, referred me to the note in Byles on Bills,
ed. 1891, p. 244, wherein it is stated that an endorser who,
hefore the note becomes due, takes an assignment of all the
estate of a debtor for the purpose of meeting his responsi-
bilities, is not entitled to notice of dishonour.

There appears to me to be some force in his contention,
but I cannot find that it is borne out by any of the authori-
ties to which I have been able to refer. In no case can 1
find that presentment for payment was dispensed with under
the circumstances, and, although it may be fairly open to
argument, that there is no necessity for presentment under
those eircumstances, T am not prepared in the absence of any
precedent to hold that it is necessary.

In Caunt v. Thompson* the defendant was sued as in-
dorsee of a bill, and pleaded that he had not received notice
of dishonour. When the bill became due, it was taken to the
defendant, who said that he was the executor of the acceptor,
and asked for time, saying that he would see the bill paid. It
was held that this was sufficient evidence of notice of dis-
honour. It will be noticed that in this case both presentment
for payment and notice of dishonour were considered neces-
sary to hold the endorser.

I give judgment for the defendant Alex. McLeod, with
costs.

REPORTER :
J. E. Wallbridge, Advocate, Edmonton.

*TC B.400; 8L J C. P, 125; & D. & L. 621: 13 Jur, 495,




TERRITORIES LAW REPORTS,

HOWLAND ET AL. v. GRANT.

Bills, notes and cheques—Debtor and creditor—Agreement for com-
position and discharge—Alterations in terms of agreement—De-
fault—Payment of composition-—Rencwal of original debt—Pay-
ment into Court—Costs,

The defendant being in difficulties procured from all his ereditors,
among whom were the plaintiffs, a deed of composition and discharge
on the terms that within sixty days he should give them secured
prowmissory notes representing T cents on the dollar. Before the
expiration of the 60 days the defendant, under pressure from his
creditors and by an arrangement with them, sold his entire assets

‘s, which netted to the creditors 64% cents on the

e and paid by the purchaser's promissory notes. All

s except the plaintiffs, upon receiving the 6414 cents

on the dollar, gave a formal discharge to the defendant, The plain-

tiffis sued upon the promissory notes for the balance of their

original debt, or alternatively, for the difference between 4% and
T3 cents on the dollar,  The defendant among a number of other de-
fences paid the amount representing this difference into Court to-
gether with costs up to defence, The jury found in answer to certain
questions, (1) that the plaintiffs did not receive the G41% cents in
full of their claim; (2) that they did receive it on account of the
T cents; and (3) that the 64% cents were not paid on account of
the original claim

Held, that the plaiutiff's action on the promissory notes was dis-
charged by the agreement for composition and discharge, although
its terms had not been fulfilled: and the trial Judge, ROULEAU, }.,
dismissed the action with costs,

An appeal by the plaintiffs was dismissed with costs, (1)
Effect of panyment into Court upon form of judgment and disposition
of costs, disenssed
[Rovreav, J., January 11th, 1895,
[Court in bane, Junc 13th, 1895.
1b., December 5th, IN95.
Fmsment Plaintiffs sued to recover the balance due on two promis-

sory notes,

Defendant, hesides denying the making of the notes, al-
leged that heing indebted to a large number of persons, in- .

cluding the plaintiffs, he entered into an agreement with
them, dated 21st August, 1889, that the creditors executing
should accept T5e. on the dollar in full settlement, defendant
giving secured promissory notes therefor, and that the re-

(+) Affirmed on appeal to 8 €. of C., 26 8 C. R. 372.
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ceipt of the composition notes within 60 days should operate
as full release and discharge of defendant’s indebtedness;
that subsequently and before the expiration of the 60 days,
defendant under pressure from plaintiffs and his other credi-
tors, sold his assets under an arrangement which netted 64jc.
on the dollar and plaintiffs and the other creditors accepted
the purchaser’s promissory notes, which were paid in full
of all claims; that by reason of that arrangement the assels
were sacrificed and by reason thereof defendant was released ;
that by the agreement plaintiffs and the other creditors cove-
nanted not to prosecute any suit against defendant in respect
of the indebtedness, and the covenant was a bar to the action,
and that before action the defendant had “ under protest”
tendered the plaintiffs the difference hetween 644c. and ¥5c.
on the dollar and, while denying liability, paid the same,
with interest from the date of the agreement, into Court.

In answer to questions submitted by the learned trial
Judge the jury found, (1) That the plaintiffs did not receive
th: 64fc. on the dollar as full payment of their claim. (2)
That they received it on account of the 75c. as provided by
the deed of composition. (3) That the 644c. was not paid to
plaintiffs on account of original debt.

[January 11th. 1895.]

Upon these findings the learned trial Judge gave judg-
ment as follows:

Roureau, J.—The plaintiffs sue the defendant for the

sum of $959.30, heing a balance due on two promissory notes,
and also for the sum of $163.80, heing the interest due on
the said sum up to date of writ, making a total sum of
$1,123.10.

To this action the defendant pleads a certain agreement
of the 21st of August, 1889, by which the plaintiffs as well
as the other creditors had agreed to accept in full settlement
of their respective claims seventy-five cents on the dollar,
payable in equal sums in six. nine and twelve months from
the date of said agreement without interest, for which sums
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the defendant was to give his promissory notes to be secured
te the satisfaction of the creditors, and that the receipt of
said promissory notes within sixty days should operate as a
full release and discharge of the defendant.

Further, the defendant says that he was willing and
ready to comply with the terms of said agreement, but owing
to the action of the plaintiffs and other creditors placing the
control and management of his business in the hands of their
agents. and the said agents or trustees disposing of the whole
of the assets of said business to J. H. Ashdown of Winni-
peg. for a sum suflicient to realize G4} cents on the dollar
of the claims of the plaintiffs and the other creditors, he, the
said defendant, was prevented by their said action from com-
plying with the terms of the said agreement.

The defendant also alleges that the said Ashdown duly
paid to the plaintiffs the three promissory notes which he
had given at six, nine and twelve months from August 21,
1889, and that the notes of $563.67, $563.68 and $563.67
respectively mentioned in the statement of claim were given
to and accepted by the plaintiffs in full of all claims dr, in
the alternative. on account of the 75 cents on the dollar,
and the defendant brings into Court the sum of $330.50,
heing the amount of the difference, with interest thereon,
and heing the amount which he tendered to the plaintiffs
hefore action,

A motion for non-snit was made by the defendant’s
counsel, when the plaintiffs closed their case. T refused to
entertain that motion at that stage of the case, and ordered
the defendant to adduce his evidence.  After his evidence
had heen adduced, the defendant renewed his motion for
non-suit, hut T thought that T would submit the case to the
jury on the facts and reserve the question of law till after
verdiet.

The questions submitted to the jury were the following :—

1st. Do you find that the plaintiffs received 64} cents on
the dollar in full payment of their claim?
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2nd. Do you find that the plaintiffs received 64} cents
on the dollar on account of 75 cents on the dollar as pro-
vided by the deed of composition?

3rd. Do you find that the 643 cents was paid to the plain-
tiffs only on account of the original debt?

The jury returned the following answers as their verdict:

To the first question we amswer,.No.

To the second question we answer, Yes.

To the third question we answer, No.

On the above verdict the defendant moved that the Court
enter judgment in hig favour. On the other hand the plain-
tiffs moved for judgment in their favour on the ground that
the agreement calls for the notes to be given in 60 days, and
the agreement not having been complied with by the defen-
dant, it had become null and void, and therefore the plain-
tiffs were entitled to sue for the full amount of their debt.

In answer to this the defendant contended that the plain-
tiffs could not be remitted in their original position as they
had accepted additional security, to wit: Ashdown’s notes

“ for the amount of 644 cents on the dollar, and therefore the
plaintiffe could only sue on the original agreement of the
21st August, 1889,

T think the two propositions of law are correct. At com-
mon law, when a debtor and his creditors have agreed that a
composition shall be paid and accepted in satisfaction of his
debts to them, if he makes default in paying the composition
on the appointed day, the creditors’ original rights in respect
of their debts will thereupon revive and they will be entitled
to sue for the whole amount. Tn some cases, however, the
terms of the composition agreement are such as to provide
that the mere agreement of the debtor to pay the composi-
tion, as distinguished from the actual payment by him of
the composition, is to be accepted in satisfaction of the debts;
and where the composition agreement contains such provi-
sions, the mere non-payment of the composition at the agreed
time will not remit the creditors to their original rights of
action in respect of their debts, but will merely give them a
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Judgment. right of action for the breach of the substituted agreement
Rouleau, J. to pay the composition.

} The composition deed of the 21st August, 1889, is, in my
opinion, one of those agreements which provide for a mere
agreement on the part of the debtor to pay the composition.
£o, according to the authorities, the mere non-payment of
the composition at the agreed. time will not remit the credi-
tors in their original rights of action in respect of their
debts: Good v. Cheeseman,' Boyd v. Hind* Evans v. Powis,?
In ve Hatton, Ex parte Hodge and Edwards v. Hancher.®

Besides the question of law, there are also the questions
ol fact which the jury have answered: that the payment of
643 cents on the dollar was a payment made on account of the
composition deed, and not on account of the original debt. Of
course, hefore arriving at that conclusion, the jury have con-
sidered the fact that the creditors had accepted Ashdown’s
netes at six, nine and twelve months, according to the very
terms of the composition deed, for the sum of 64} cents on
the dollar.  There is no doubt, and it was the view taken by
the jury, that that amount would never have been paid by
Ashdown if it had not heen at least on account of the com-
position agreement, if not in full satisfaction of their debts.
All the other creditors understood it that way and signed
their discharge accordingly.

In view of the verdiet of the jury and in view of the law

—judgment is ordered to be entered for the defendant with
COsts,

From this judgment plaintiffs appealed.

The appeal was argued on the 11th day of June, 1895.

Argument Peter McCarthy, Q.C., for the plaintiffs, the appellants,
veferred to Day v. Melea,® Mason v. Johnston, Slater v.
‘ 4

2B &Ad.328: 4C. & P.513:9L.J. 0. 8. K. B. 234. *28
L.J. Ex. 164; 1 H. & N. 9 $ *3

GO1: 11 Jur. 1043 442 LOJL T 23 27
306: 20 W, R 978, *1C.P.D. 111: 33 L. T 375, "8 L.
I_; 2Q. B D.G10; 60 L T, 947; 3TW. R.483: 53 J. P.

A. R 412,
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Jones, Bayley v. Homan, Parker v. Ramshottom,'® Edwards
v. ('oombe.M!

Hon. J. A. Lougheed, Q.C., for the defendant, the respon-
dent, referred to  Webb v. Hughes,'* Crawford v. Toogood*

Green v, Nevin,'* Lewis v. Leonard."®
|June 13th, 1895.]

Ricnarnson, J—The action is hrought to recover a bal-

ance of $1,123.10 and interest, unpaid upon two promissory

notes $1,250 cach made by defendant to plaintiffs after

crediting thereon the amounts of three notes each for §
1= et out in the statement of claim.

The defendant sets up that on 21st August, 1889, heing in-
debted to divers ereditors, including plaintiffs, and then un-
able to pay such creditors in full, a composition deed be-
tween the ereditors and defendant  was  exceuted, by the
terms of which defendant was to give his own notes, satis-
factorily endorsed, to the extent of 5 cents on the dollar,
tc the said creditors respectively, payable in equal sums at
G, 9 and 12 months, and that the receipt of such notes
within 60 days should operate as a discharge and full
release of the ereditors” claims as then existing.  Defendant
then asserts that, although willing to carry out his part of
the composition deed in accordance with its  provisions,
before the 60 days had expired, at the request of his credi-
tors, including the plaintiffs, the assets of his (defendant’s)
husiness were =old outright to one Ashdown for a sum suffi-
cient to realize 643 cents on the dollar of the original claims
of the creditors, for which Ashdown gave his notes at 6, 9
and 12 months direct to the creditors, including plaintiffs,
and that these were given and aceepted in discharge of the

; Lo RS Ex. 186
6 L. J.C

20 L. 1. 565 21 W. R, 815,
s, 184 ; B Scott, 94,
s i 30 ‘41 L.
1 W. R 107, =39
0L, J, Ch, 103
2. ‘18 Ch. D, 589. “ 49
28 W, R. T19.
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Judgment. original debts. The defendant further sets up, that by the
Richardson,J. acts of the plaintiffs and other creditors, the defendant’s

assets were disposed of at a sacrifice, and by such acts and the
acceptance of the notes aggregating the 64§ cents on the
dollar, defendant ix discharged from all claims by plaintiffs.

He further alleges that inasmuch as the composition deed
of 21st August, 1889, executed by plaintiffs, contained a
covenant or agreement not to sue in respect of the thereto-
fore existing indebtedness, the present action fails.

As an alternative defendant alleges that hefore action he
tendered plaintiff the difference between 644 cents and 75
cents on the dollar and brings into Court $330.50, which
covers such difference.

In the further alternative defendant pays into Court the
$330.50 and $30 for plaintiff’s costs of the action up to date
of the defence, alleging the same to be sufficient to answer
plaintiff's claim.

Issue being joined the case was heard hefore RouLeav,
J., and a jury, when, after the evidence was closed, the Judge
left three questions to the jury:

1. Did plaintiffs receive 643 cents on the dollar in full
of their claim. To which the jury gave an answer in the
negative.

2. Was the 643 cents on the dollar received by plaintiffs
on account of the 75 cents on the dollar as provided by the
deed of composition?  To this the jury answer, Yes,

3. Do you find that the 64} cents was paid to plaintifls
enly on account of the original debt? To which the answer
of the jury was, No.

It is proper to state at this stage that plaintiff’s counsel,
Mr. McCarthy, stated to this Court that he had no objec-
tions to either the questions or the answers to them, as also
that had defendant paid the ¥5 cents on the dollar at the
time the 643 cents on the dollar were paid, plaintiffs would
have given defendant a release.

Tt appears from the Judge's notes reported to this Court
that after delivery by the jury of the above answers
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the plaintiffs’ counsel contended that the judgment should Judgment.
go for them on the ground that as by the composition deed Richardson,

the notes aggregating the 75 cents on the dollar were to
have been given inside 60 days, and were not so given,
the deed guoad the plaintiffs became null and void and
plaintiffs became entitled to sue for their full debt. On the
other hand, the defendant’s counsel contended that as plain-
tiffs had accepted additional security, namely, the Ashdown
notes for the 643 cents on the dollar, they could not be
remitted to their original position, and could only sue on
the composition deed of 21st August, 1889,

The grounds urged in the notice of appeal are:

(a) That as the jury by their answer to the first question
found that plaintiffs had not accepted the 64} cents on the
dollar in full payment of their claim, and as they did not
receive the promissory notes at 75 cents on the dollar as
provided for in the composition deed, they were entitled in
law to the difference between the 64§ cents on the dollar and
the full debt as claimed.

(h) That as the jury found by their answer to the second
vjuestion submitted that plaintiffs only received the G4} cents
on the dollar upon the debt as provided in the composition
deed, they are entitled to recover the full halance of their
original debt.

The other objections, ¢, d, and e, worded differently,
amount to a contention that, inasmuch as the terms of the
compogition deed were not strictly complied with, plaintiffs’
original rights were restored.

By (f) Plaintiffs urge that the Judge erred in holding
that the payment of the Ashdown notes was payment in full.

(g) That he was wrong in holding that the receipt by
plaintiffs of the Ashdown notes was payment in full of the 75
cents on the dollar as provided in the composition deed.

(h) That the Judge should have withdrawn the case from
the jury and given judgment for the plaintiffs’ claim.

And in his notice of appeal plaintiff asks that the judg-
ment of the learned trial Judge be reversed and judgment
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entered for the plaintiffs: 1. For their claim in full, or 2.
For the amount paid into Court.

The evidence as reported to this Court discloses these facts:

1. Defendant made the notes gued on.

2. The composition deed as set out was executed by plain-
tifls, as also by defendant’s other creditors, on August 21st,
1889, and by its terms on the receipt by plaintiffs of pro-
missory notes satisfactorily secured at 6, 9 and 12 months
aggregating 35 cents on the dollar, the same should operate
as a release and discharge of their debt, i.e., the notes now
sued for

3. The notes named in the composition deed were never

given,

I. On 18th November, 1889, in pursuance of an agreement
af 26th October, 1889, the defendant sold out his assets to
Jas, H. Ashdown,

5. Plaintiffs were apprized of at least some negotiations
for the sale to Ashdown hefore it culminated, this appearing
from the letter in which, on 28th September, 1889, defendant
wrote plaintiffs. * In reply to yours of 23rd, Ashdown has
been here but did not complete arrangements.”

6. On 25th November, 1889, plaintiffs wrote Pettigrew,
referred to hereinafter, ** It seems to us necessary that some-
thing should be done to compel Grant and Ashdown to com-
plete the arrangement. else it will be a very long time before
anything comes of it.  For our part our patience with Grani
i= nearly exhausted, and unless we see something to indicate
a specdy completion of his sale we will take proceedings to
collect our debt.  He has had ample time to complete the

slod ]\»In]\lllg“

7. On 13th December, 1889, Ashdown enclosed to W,
D. Pettigrew, who, from the correspondence as well as the
verhal evidence, it appears. had heen selected as the receiver
and distributor among the creditors of the proceeds of the
sale made by defendant to Ashdown, “notes to the total of
$11.630.20, being the amount required in full to cover the
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unsecured debts of Mr. A. Grant, of Calgary, and which I Judgment.
turn over to you in accordance with an order from him to Richardson,J.

that effect. Please see the various amounts properly placed,
and let me have receipts in full to cover all indebtedness of
Grant to the respective parties.”

The notes were thus to he distributed by Pettigrew, as I
construe this letter, in liquidation of defendant’s indebted-
ness to the respective parties. of whom plaintiffs were a firm
interested.

8. Then we find “ plaintiffs (10th December, 1889) au-
thorizing Pettigrew to receive for us from J. H. Ashdown
the amounts of seltlements as per arrangement of the estate
of A. Grant, Calgary . . . hut it is understood nothing
the said Pettigrew shall do shall discharge the said Grant
from his debt to us without by our further consent.”

9. In reply to this is Pettigrew’s letter to plaintiffs of
18th December, 1889: 1 wrote you a few days ago through
J. Robertson & Co. for to obtain your signature so as to allow
me to obtain you notes. If you wigh me to send them please
send the necessary authority, also power for me to sign dis-
charge to A. Grant. Dividend is 64} cts. on the §. State-
ment encloged.”

10. On 23rd December, 1889, plaintiffs wrote Pettigrew,
Your favour of the 18th received. We did not understand
that the sale of Grant’s assets to J. H. Ashdown was to in-
clude the former’s discharge, and it must be left with us for
future consideration. If you require more than the enclosed
please notify us.”

The enclosure was as follows: “In the matter of the
disposal of the assets of A. Grant, of Calgary, to J. H. Ash-
down, of Winnipeg, we hereby authorize W. D. Pettigrew, of
Winnipeg, to receive our share of the consideration therefor,
giving J. H. Ashdown a full receipt, and also to do such
further acts as may be necessary to give the said Ashdown
quiet possession, as far as we are concerned, of the various
properties transferred.”

T.L.R. VOL. I.—13
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11. Other correspondence appears to have taken place
Letween plaintiffs and Pettigrew. The former pressing for
a closing up of the Ashdown purchase and the latter explain-
ing the cause of delay. but these do not appear of particular
importance here. But

12. On Gth January, 1890, plaintiffs wrote Pettigrew,
“Will you be good enough to send us at once the notes for
our share of the amount realized from the sale of the assets
of A. Grant, Calgary. There has been as much delay in this
matter as we feel we should consent to.” Evidently some
correspondence had occurred which is not given the Court,
except a letter 31st December, 1889, from plaintiffs to Petti-
grew.

13. Following this appears a telegram from defendant
to Pettigrew, 13th January., 1890. “Pay over notes. 1
will write them.” and next day, 14th January, 1890, Petti-
grew wrote plaintiffs, “ Yours to hand, we are in receipt of
instructions from Mr. Grant to pay over the composition
notes without asking vou to sign discharge. In accordance
with this we now enclose you the three notes. Kindly ac-
knowledge receipt of <ine by return.  Mr. Grant says he will
write yvou.”

14. From 14th January, 1890, up to 29th June, 1893,
when writ issued, nearly three and a half years, the appeal
hook gives us no further correspondence hetween plaintiffs
and Pettigrew or plaintiffs and defendant., but in giving
evidence hefore the clerk defendant states there was some.
The tenor of this is not given except in one instance, where
defendant states, “T think in my letter of 27th July,
1892, 1 offered to pay plaintiffs the difference be-
tween 64} and 75 cents on the $.” Defendant had
previously sworn, “Tt was no fault of mine that
the agreement of 21st August, 1889 (composition deed)
was not carried out within the 60 days. Why the arrange-
ment was not completed in that time T can hardly say. It
was g0 completely in the hands of the trustees T had no con-
trol over it. As soon as the creditors knew Ashdown was



HOWLAND ET AL. V. GRANT. 169

coming to Calgary they insisted on my selling out to him. udgment

All the creditors except plaintiffs accepted Ashdown’s notes Richardson,J
at 64} cts. on the $. Plaintiffs accepted Ashdown’s notes for

G4} cts., but not in full of their claim. I understood they

«tood out for the 75 cts. hefore signing the discharge.”

Then at the hearing, when in the witness box, defendant
stated: “ The plaintiffs never notified me that they cancelled
the agreement (i.e., 21st August, 1839). Never heard from
the plaintiffs until the summer of 1892. Then the senior
member of the plaintiffs’ firm called on me and asked me how
I was getting on, and 1 showed him how the ereditors had
lost, and especially myself, by the acts of the creditors. He
seemed to regret it and never asked me for any money . . .
When I found in 1892 that plaintiffs wanted to take pro-
ceedings against me for the halance of my debt T offered
them (without prejudice) the difference between 64§ cts.
and 75 cents; did not want to have a law suit over it.”

Again, defendant states in answer to a question, “ Did
vou ask them (plaintifis) for their consent to the sale to
Ashdown ]»riur to 26th October, 18897 «“ . . . 1 called
on them and talked the matter over in August or September.

I did not ask Ashdown to endorse my notes prior to
26th October, 1889, because 1T was given to understand by
the trustees that Ashdown’s personal notes were to be taken
in licu of the endorsed notes.”

In the examination, taken on commission, of Peleg
Howland, one of the plaintiffs and the active partner in any
dealings with defendant relating to the composition deed
and subsequent correspondence, he states in reference to
the acceptance of the Ashdown notes, “We received them
only on account of our claim. They had no connection with
the deed of composition. We distinetly refused to take them
in connection with the deed.”

At the close of the plaintiffs’ case on the hearing the
chjection was taken by defendant’s counsel that by the terms
of the composition deed of the 21st August, 1889, plaintiffs’
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original debt  became  extinguished and  plaintiffs’  action
must fail.

It would appear, however, there was no ruling upon this
point, and it is to be assumed from the way in which the
Judge charged the jury that the pleadings were treated by
the counsel on hoth sides o as to include, as an alternative,
a claim by plaintiffs for the difference between 644 and 75
cents on the dollar, founded upon the composition deed of
21st Aungust, 1889, if such were necessary.

The Judge submitted to the jury the questions:—

1. Do you find that the plaintiffs received the 644 cents on
the dollar in full payment of their claim?  The answer, heing
No. means that the jury found that the G4} cents on the
dollar was not received in payment in full of the claim
sued for.

2. Do you find that the plaintiffs received the 64} cents on
the dollar on account of 75 cents on the dollar as provided
by the deed of composition? By the answer to this of Yes,
the jury found that the 644 cents on the dollar was paid on
account of the composition deed, by the terms of which 75
cents were stipulated for as an extinguishment of the origi-
nal debt.

Then to the 3rd question—Do you find that the 643
cents on the dollar was paid to plaintiffs only on account of
their original claim? By their answer to this of No, coupled
with the previous answers, the jury meant that the 64} cents
was neither paid nor received on account of the original
debt, but on the ¥5 cents on the dollar, and that the jury
must have considered that the plaintiffs had continued the
offer of 75 cents on the dollar after 21st August, 1889,

Upon these findings the learned trial Judge should not
have dismissed the action as he did, but have given judgment
for the plaintiffs against the defendant for the sum paid into
Court, with the general costs of the action to the defendant.

In my opinion the judgment in appeal should he

1. Appeal allowed.
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2. Judgment in the action for the plaintiffs against the Judgment.
defendant for $360.50, together with the costs of appeal to Richardson,J.

be taxed.

3. Defendant to have the general costs of the action
against the plaintiffs. which, when taxed, are to he set off
against the plaintiffs’ judgment and costs of appeal.

4. After such set off, if the balance coming to plaintiff
cxceeds $360.50, the same to be paid out to plaintiffs and
they to have execution for such balance; but if less than
$360.50, plaintiff to have payment out of the amount thus
awarded and the surplus to be paid out of Court to defendant.

WETMORE, J., McGUIRE, J., and ScorT, J., concurred.

The entry of judgment in accordance with the foregoing
opinion was, however, subsequently stayed till December
Term, during which the following further judgment was de<

livered by
[December 5th, 1895.]

RicaarpsoN, J.—On the last day of June Term, 1895,
the opinion of the Court on this appeal was expressed in
writing, but in consequence of the attention of members of
the Court being drawn to the decision of Wheeler v. The
United Telephone Company,'® hefore this opinion was for-
mally acted on, judgment was stayed until the present term.

As a result of reading that case hoth appellant and re-
spondent come now and agree that, assuming the view taken
by this Court on the appeal on its merits to have heen right,
the appeal should, on the authority of that case, have heen
dismissed, and if so that the costs of appeal should be paid
hy the appellant, and they consent that we vary the judg-
ment of this Court accordingly.

The decision in the case above cited was not brought to
our attention on the argument, nor was there any discussion
as to what should be the consequence of our deciding that the

205.

U3 L. J. Q. B.466; 13 Q. B. D. 597: 50 L. T. 749; 33 W. R.
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payment into Court was suflicient. The judgment of the

Richardson,d, Court below being merely a dismissal of the action without

stating on which branch of the defence, it seemed to be con-
ceded on the appeal, that, as the judgment stood, the plain-
tiff would not he entitled to the money paid into Court, and
one of the things asked for by the notice of appeal was that
there should he a judgment to that effect, and the respon-
dent seemed to take the same view. As both parties agree
that in view of our finding on the merits the appeal should
have been dismissed with costs to the respondent, and ask
us to vary our judgment accordingly, we deem it unneces-
sary to consider whether we are bound by Wheeler v. The
United Telephone Co., or whether the effect of that decision
is that in this casc the appeal should have been dismissed.

The judgment of this Court will therefore be that the
appeal he dismissed with costs to the respondent.

RourLeau,J.. WernmoRE., J.. and McGUIRE. J., concurred.,

Appeal dismissed with costs.
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PRINCE v. MALONEY.

Controverted Elections ordinance—~Practice—Clerk or Deputy Clerk-
Petition filed with Clork of Court—Writ of Summons isxued by
Deputy Clerk—Deposit—Bank  bills

ance (. O, 1888

A petition under the Controverted Elections Ordi
¢. 5) was filed with the Clerk of the Court at Calgary under
section 3,* he being the Clerk whose office was nearest to the
vesidence of the returning officer, and afterwards forwarded to the
Deputy Clerk at Edmonton. The deposit of $5M0 required by
section 5t was made with the Deputy Clerk, who thereupon issued
the Writ of Summons under section 7.1

Held, that the Deputy Clerk was, by virtue of section 3§ of Ordinance
10-0f 1801-2, the proper person to receive the deposit and issue the
Writ of Summons

The deposit was made in bills of a chartered bank.

Held, that a payment or deposit of a sum of money required by
statute need not, in the absence of express provision, be made in
«old or legal tender; and that, therefore, the deposit was sufficient.

[ScorT, J., September 20th, 1895,

\pplication to set aside a Writ of Summons issued under
the Controverted Elections Ordinance.  The facts appear
from the judgment.

J. O P, Bown, for the plaintift.

S. 8. Taylor, Q.C., for the defendant.

Upon the receipt of such petition . the Lieutenant
‘nor shall cause the petition and a copy of all the books, papers
and documents relating to the election complained of, certified by the
Clerk of the Legislative Assembly, to be transmitted by registered
letter to the Clerk of the Supreme Court, whose office is nearest the
residence of the returning officer at such election,

Gov

5. Within ten days . the petitioner shall deposit with
such Clerk the sum of five hundred dollars for the payment of all
COosts that may become payable by the petitioner. .

7. The said Clerk of the Supreme Court shall, upon receipt of
the said deposit, issue an ordinary Writ of Summons, against all
parties complained of in the petition, and thenceforward the matter
of the said petition shall become a cause in the Supreme Court, to
be tried and determined as in civil actions,

$£3. All actions, suits or other proceedings commenced in the
office of any of the said Deputy Clerks shall be carried on in the
same offi and in respect thereof such Deputy Clerk shall in all
respects have and perform all the powers, duties and obligations of
the Clerk of the Court for his Judicial District.

Statement.

Argument,
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| September 20th, 1895.]

J.—This is a procceding under the Controverted
Elections Ordinance (R. 0. 1888 ¢. 5), whereby plaintiff seeks
to avoid the election of the defendant as member of the Legis-
lative Assembly for the Electoral District of St. Albert.

Under sec. 3 of the Ordinance plaintift’s petition was
forwarded to the clerk of the Supreme Court at Calgary, be-
ing the clerk whose office is nearest to the residence of the
rf*l'm-ning officer. The deputy clerk at Edmonton, an officer
appointed under the provisions of Ord. 10 of 1891-92, is the
deputy clerk whose office is nearest the residence of the re-
turning oflicer. The deposit of $500 required by see. 5 of
R. 0. ¢. 5. was made with the deputy clerk of Edmonton, who
thercupon issued the Writ of Summons under section 7 of
that Ordinance.

The deposit was made in bills of the Imperial Bank of
Canada. It was stated on the argument, but is not shown on
the materials hefore me, that prior to the issue of the Writ
of Summons, plaintiff’s petition and the papers accompanying
the same had been forwarded by the clerk of the Court at
ry to the deputy at Edmonton.

Calg

Defendant now applies to set aside the Writ of Summons
on the grounds :—

(1) That the deputy clerk at Edmonton had no power
or authority to issue the writ.

(2) That proper und suflicient security in legal ten-
der was not deposited in accordance with R. 0. ¢. 5.

(4) That the deputy elerk at Edmonton had no power or
authority to receive the deposit or issue the writ.

Mr. Taylor, Q.C., for defendant, contends that Ord. No.
10 o 1891-92 gave to deputy clerks appointed under it only
certain limited powers which are clearly defined by its pro-
visions, and that the authority and powers of the clerk under

R. 0. ¢ 5 were not included among those so given to deputy
clorks,
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Section 3 of that Ordinance enacts that all actions, suits
and other proceedings commenced in the office of a deputy
clerk shall be carried on in the same office and in respect
thereof such deputy clerk shall in all respects have and per-
form all the powers, duties and obligations of the clerk of
the Court for his judicial district. This appears to be the
only authority contained in the Ordinances for a deputy
clerk to igsue a Writ of Summons in an ordinary civil action.
It has heen the practice in the Territories for them to issue
such writs, and as their authority to do so was not questioned
on the argument, I may assume for the purposes of the
application that the section referred to gives them the neces-
gary authorily. In fact to give it any other construction
would be to hold that the deputy clerk’s powers and authority
only extend to the particular proceedings mentioned in the
several sub-sections of section 4; and that section 3 only ap-
plies to those particular proceedings. It might be contended
that section 3 only applies to actions, etc., which had heen
commenced hefore the passing of the Ordinance; but I think
such was not the intention, bhecause the office of the deputy
clerk was created by the Ordinance itself, and therefore no
proceedings could have been commenced in the office before it
was passed.

It will be noticed that the powers and authority of the
deputy clerk as to actions, ete., commenced in his office are not
confined to any particular form of action, suit or proceeding.
Now section ¥ of R. O. c. 5, enacts that the clerk shall upon
receipt of the deposit issue an ordinary Writ of Summons
against the parties complained of, and thenceforth the matter
of the petition shall become a cause in the Supreme Court
to he tried and determined as in civil actions. A cause in

the Supreme Court is an action, suit or proceeding therein.

True a petition does not become a cause in Court until the
issue of a summons, but the same may be said of an ordinary
civil action.  And if the deputy clerk can under section 3
commence an ordinary eivil action by issuing a Writ of Sum-
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mons, 1 see no reason why he could not under the same sec-
tion commence this proceeding in the same way.

In my view, therefore, the deputy clerk at Edmonton was
the proper officer to receive the deposit and issue the Writ
of Summons, and had authority to do so.

I am also of opinion that the deposit required by section
5 of R. 0. ¢. 5 was duly made. That section merely requires
that the petitioner shall deposit with the clerk the sum of
$500. T find that the Dominion Controverted Elections Act
prescribes that in cases under that Act the deposit shall not
be valid unless it is made in gold or legal coin or Dominion
notes, being a legal tender under the statutes, Section 22 of
the Dominion Aect provides for the deposit by a candidate of
$200 upon nomination, and section G4 for the deposit of
$100 on a recount, but says nothing about their being made
in gold or legal tender. The Territories Elections Ordin-
ance by sections 48 (a) and 69 makes provision for the
deposit of security upon the taking of certain proceedings,
but makes no provisions as to its being made in gold or
legal tender. 1 see no reason for holding that, when a Stat-
ute or Ordinance requires the payment or deposit of a sum of
money, it must he so made. No authorities bearing on the
question were cited by Mr. Taylor nor can 1 find any.

The application will therefore be dismissed with costs to
the plaintiff in any event on final taxation.

REPORTER:
J. E. Wallbridge, Advocate, Edmonton.
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AL. v. DUNLOP (No. 1).

McDONALD ET

Practice Vetion to set axide conveyanec— Partics,

S The ex:cution debtor is not a necessary nor a proper party to an action
by execution creditors to set aside a conveyance made by him
as fraudulent and void as against them, no relief being claimed
against him except costs,

Iarticipation in fraud is not a sufficient ground for adding a party

for purpose of rendering him liable for costs,
| Scorr, J.. Neptember 20th, 1895,

This is an application by the defendant Alexander Dun- Statement.

lop to have his name struck out as a defendant upon the
ground that he is neither a necessary nor a proper party.
The action is brought hy the plaintiffs as execution credi-
tors of the said defendant Alexander Dunlop against him
and Nellie C. Dunlop his wife to have it declared that cer-
tain transfers of land to the latter, made by one Charles V.
Alloway and one Joseph Hursell are fraudulent and void as
against the plaintiffs, as such creditors, the consideration
for the same having passed from the execution debtor: for
a declaration that the defendant Nellie (. Dunlop is a trus-
tee of the lands in question for him, and for a judgment
vesting the =aid lands in him, no relief being claimed against
him otherwise except costs.

N. D. Beck. Q.C.. for the defendant. Argument.

S, 8. Taylor, Q.C., for the plaintiffs.

[ September 20th, 1895.]

; " : : J ?
ScotT, J—The order must go as applied for with costs. '"dkment.

Weise v. Wardle' and a number of other cases cited on the
argument show that before the Judicature Acts Dunlop
would not have been a proper party. Counsel for plaintiff
admitted that such was the case. but relied upon Gibbons v.
Darvil* us showing that since the Judicature Acts, a different

L. R.19 Eq, 171: 23 W, R. 208 12 1. R.ATS,
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rule must prevail.  That was an action by a simple contract
creditor to set aside a fraudulent conveyance, and it was
there held that it was no longer proper for a simple contract
creditor to hring the action against the fraudulent grantee
alone merely to set aride the conveyance, hut that all per-
sons interested should be made parties so that the whole
matter may be dizposed of at one time.

I can readily understand why this course ghould be pur-
sued in the case of an action hy a simple contract creditor,
hecause it avoids the necessity, which would otherwise exist,
for the creditors instituting other actions in order to obtain
exccution.  In cases like the present, where the plaintiffs
have already obtained judgment and execution. I can see no
reason. why the judgment debtor should be made a party
where no relief is claimed against him. It seems that the
mere fact of his participating in the fraud is not a sufficient
ground for adding him as a party for the purpose of render-
ing him liable for the costs of the action.

REPORTER:
J. E. Wallbridge, Advocate, Edmonton.
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MASSEY v. McCLELLAND.
BAKER v. McCLELLAND.

liomestead—Exremption  Ordinance—37 & 38 Vie,, c. 28— Seizure —
Construction of statutes,

«

The Exemption Ordinance, ¢, 45, R. O, 188N, s 1, ), exempted
from seizore under execution the homestead, to the extent of 160
acres, of the execution debtor. This sub-section having been declared
ultra vires of the Legislative Assembly /n re Clazton,' the Dominion
Parliament by 57 & 58 Vie, (1804) ¢, 20 (D.), declared that the
territorinl legislation on this subject * shall hereafter be deemed
to be valid, and shall have force and effect as law.”

Held, that an execution filed inst the homestead of the defendant
prior to the passing of the validating statute constituted—but that
an execution against the lands of the defendant filed subsequently
to the passing of the said Act, did not constitute—a charge npon the
homestead. .

Rules for construction of statutes considered.

| Court in bane, December Sth, 1893,

H. A. Robson, for Massey.
1. C. Johnstone, for Baker.
J. Secord. Q.C., for defendant.

I December 5th, 1895.

Wermore, J.—This was a special case stated hy the
parties and referred by my brother RicnarpsoN to this
Court.

Massey & Co. are in a different position from Baker & Co.
The execution of Massey & Co. was placed in the sheriff’s
hands and a copy of this writ with the accompanying memo-
randum under section 94 of The Territories Real Property
Act amended by section 16 of 51 Vie. (1888) c. 20, was
delivered to the Registrar prior to the enactment of 57 & 58
Vie, (1894) ¢ 29. 1t is conceded that this writ was duly

renewed

18 provided by section 327 of The Judicature Ordi-

rance as amended by Ordinance No. 5 of 1894, 5. 12.

As the case is silent on the question, and it was not con-

tended to the contrary, it must be taken for granted that the

'1 Terr, L. R. 282,

Argument,

Judgnient.
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land in question or any part of it was not registered as a

Wetmore, 7. homestead under The Homestead Exemption Act, R. 8. C.

c. 52.

I do not think it necessary to discuss the question whether
the delivery of the copy of the execution with the accom-
panying memorandum to the registrar was a seizure by the
sheriff of the land in question or not.§ Tt is sufficient for
the decision of this case as T view it that the delivery of such
execution and memorandum created a charge on the land.
In substance T held in Re Claxton,! that the delivery of these
documents to the registrar created such a charge, and 1 see
no reason to change my opinion. I may add to what T have
stated in Re Claxton* on that point that section 61 of The
Territories Real Property Act, having especial reference to
paragraph (e). clearly indicates to my mind that Parliament
intended that the filing of the copy-execution and memo-
randum should he a charge and not merely a warning. Tt
there speaks of the execution heing registered. 1 can find
in the Act no method of registering an execution other than
that specified in section 94, TIn re Clarton the Court held
that s.-s. 9 of 5. 1 of ¢. 45 of The Revised Ordinances (1888)
was wltra vires of the North-West Legislature and that the
homestead not having been registered under The Homestead
Exemption Act, it was liable to seizure and sale under ex-
ecntion. It follows then that on the 14th October, 1893,
when this copy-execution and memorandum were o delivered
to the registrar a charge was created on the land in question
in favour of the execution creditors.  That created a sub-
stantial right in their favour, quite as substantial as if a
mechanics™ lien or other encumbrance had heen created or
registered in their favour. T think it is clear law that a
statute should not he construed so as to give it an ex post
faeto operation to effect vested rights, unless it is so expressly
provided by the words of the Act, or unless it is a necessary
implication from the language used. See Martindale v.
Clarkson® and Ings v. Bank of Prince Edward Island® 1

(1) See McDonald et al. v. Dunlop (No, 2), ante.
'6 0. A. R. 3. 11 8. C. R. 271




MASSEY V. M'CLELLAND.—BAKER V. M'CLELLAND, 181

can find no language in 57 & 58 Vie. (1894) c. 29 which has  Judgment.

H the effect of giving sub-section 9 of section 1 of c¢. 45 of The Wetmore, J.
Revised Ordinances, which was then brought into force as

an effective law, operation before the time it was so made

effective. In fact, I think it enacts just the contrary. It

provides in effect that this sub-section of the Ordinance shall

hereafter, that is, after the passing of the Act, he deemed to

he valid, and shall have force and effect as law. It is not

to he deemed as valid and have force and effect as law before

the passing of the Act. Any time hefore the passing of that

Act the execution creditors Massey & Co., could have en-

forced their charge in the usual way by proceeding to sell

the land under the execution, and their position and rights

are not altered hy that enactment. The defendant therefore

cannot claim exemption as against their execution.

Baker & Co.. T think, are in a different position. Their
charge was not created until after the Act was passed, and
sub-section 9 of section 1 of the Ordinance had the effect of
law, and, therefore, quoad that execution, the land was ex-
empt from seizure.

Judgment must be for the plaintiffs Massey & Clo. as to
their execution, and for the defendant as regards the execu-
tion of Baker & Co.

Baker & Co. did not appear before this Court. T there-
fore think that the defendant ought to pay to Massey & Co.
their costs of the reference to this Court.

The learned Judge informs me that some questions may
arise as to the costs hefore him. and T think the question of
these costs should he left to his discretion.

McGuirg, J—This is a case stated for the decision of
the Court in the words following :—
Between :—Massey & Company, plaintiff ; and James Me-
Clelland, defendant ;
and
E. A. Baker & Company. plaintiff; and
James McClelland, defendant.
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Judgment. “Special case stated by the parties to the above actions

McGuire, J.  for the decision of the Court.

“1. The plaintiffs are respectively exccution creditors of
the defendant for sums each exceeding $200.

“The Massey Company's execution was received hy the
sheriff of the said Judicial District on 7th October, 1893,
and was renewed on 21st August, 1895, A copy thereof
was duly transmitted to the registrar of the Assiniboia Land
Registration District under section 94 of The Territories
Real Property Act, and was received hy him on 14th October,
1893, with a memorandum stating that the south-west
quarter of section 12, township 17, range 26, west of the
2nd meridian, was the land intended to be charged hy the
said execution.

“E. A. Baker & (‘o’s execution was received hy the
sheriff on 6th March, 1895, and a copy thereof transmitted
by the sheriff under section 92 of The Land Titles Act, 1894,
was received by the said registrar on 8th March, 1895,

2. “The said writs were duly transmitted by the said
sheriff to the deputy sheriff of the Moose Jaw sub-judicial
district within which the lands are situate pursuant to Ordi-

~

nance No. 7 of 1894, section 5, sub-section (u).

3. “The defendant in August, 1891, obtained entry for
the said lands as a homestead under the Dominion Lands
Act, which quarter section does not contain more than 160
acres, and the defendant having fulfilled the requirements
of said Act, as to the said homestead, a grant or patent
thereof issued from the Crown in favour of the defendant
dated 19th December, 1893, and was received by the said
registrar on the 22nd day of January, 1894,

{. “The defendant is now residing on said land and has
heen so residing since obtaining his said entry.

5. “No steps or acts other than as aforesaid were taken
or done under or in respect of the said writs until 17th
September, 1895, on which day the said deputy sheriff, under
the helief that such a step was necessary to constitute a
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seizure, went on to the said land and afterwards on the same
dav by notice and advertisement as required by section 345
of The Judicature Ordinance, stated that he would offer the
<aid land for sale on 21st December, 1895.

“The defendant claims that this land is exempt under
chapter 45 of the Revised Ordinances and 57-58 Victoria,
c. 29.

“The question between the said plaintiffs and the de-
fendant is,

“(an the defendant claim the said land as an exemption
under the said Ordinance and Act?”

The Court is asked, “ Can the defendant claim the said
land as an exemption under the said Ordinance and Act?”

This Court has already decided I'n re Claxzton® that section
1, sub-section 9 of the Ordinance in question was then wulira
vires.  But it is urged by the defendant that since that de-
cigion ¢. 29 of 57-58 Vie. (1894) &. 2 has given to that sub-
section of the Ordinance the “ force and effect of law.” and
that now it is to “be deemed to he valid.”

That Act was assented to on 23rd July, 1894. But the
execution in the Massey case had heen placed in the sheriff’s
hands long prior to that date, and that officer had, pursuant
to section 94 of The Territories Real Property Act, delivered
a copy of such execution to the registrar on the 14th October,
1893.  Now in October, 1893, could the sheriff have seized
and advertised for sale the land in question? Under the
decision I'n re Claxton' he certainly could. Now did c. 29
of 57-58 Vie. on its passing in the following July relate back
s0 as to give the Ordinance the force of law in October, 1893 ?
Bearing in mind. the well-established principle of law that
o statute is not to be considered retroactive in the ahsence of
a clearly expressed intention by the Legislature that it-shall
g0 operate, let us see if there is anything in this Act evi-
dencing such an intention. The words are that the exemp-
tion provisions of the Ordinance “shall hereafter he deemed

to he valid and shall have force and effect as law.” Does that
I L.R, VOL. 11.-—14
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not mean that it is “hercafter” that these exemption pro-
visions shall “he valid™ and shall “have force and effect
as law” ?

[« there anything to indicate an intention to give to them
validity or force or effect as law at any time in the past or
to give them life from the date of their enactment? 1 think
not. By In re Claxton' sub-section 9 was pronounced to
have heen stillborn.  Chapter 29 it is true breathes into 1t
the breath of life, but only from the moment when that Act
itself came into existence.  Laying aside metaphor, Parlia-
ment might have passed an Act declaring that the Territor-
ial Legislature should he deemed to have always had the
power to pass the Exemption Ordinance in question and that
said Ordinance should be deemed to have always heen valid
and in force as law from its passing, but clearly no such
language was in fact employed in chapter 29. The Exemp-
tion Ordinance, sub-section 9, was, therefore, not valid in
October, 1893, and the land was subject to the Massey ex-

ecution.

But the defendant says that, apart from the delivery of a
copy of the execution to the registrar, nothing was done by
the sheriff unti! 17th September, 1895, when the deputy
sheriff went on the land to make a seizure and shortly there-
after advertised the land for sale. This was after the pass-
ing of chapter 29, and he says that the Massey execution
then for the first time was attempted to be enforced, and
that then it was too late as the land had bhecome exempt.
It is replied that the delivery by the sheriff of the copy-ex-
ecution to the registrar, together with a memorandum of
the land intended to he charged under the hand of the sheriff,
was an inception of seizure. Tf it was, then the plaintiffs
the Massey Company clearly had acquired rights under their
execution which were not taken away from them by the
subsequent Act.

But T do not think it is necessary for the decision of this
cace to decide whether the delivery of the copy-execution and
memorandum to the registrar was or was not an inception
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of execution. On the writ being delivered for execution to
the sheriff on Tth October, 1893, he could undoubtedly have
done whatever, if anything, was necessary to constitute an

inception of execution, whether by going on the land or ad-
vert'sing or otherwise.  No Exemption Ordinance then stood

in his way as to the land in question. The Massey Company
therefore had then a right and had begun the exercise of it
whether they promptly followed it up or not.

In Clarkson v. Sterling the defendant had by agree-
ment  acquired  a right to a certain  security, but
did not in fact obtain the security until after the
passing of an Act which became law in the interim.
Prior to that he had merely the right, under an agree-
ment, to have security given him, vet the Court of Appeal
lield that the Act was not retroactive o as to render invalid
the security subsequently given. Osler, J., in giving judg-
ment savs: “ Under that Act such an agreement to give
sceurity was not invalid, and the defendant’s right to en-
force it accrued long hefore the present Act came into opera-
tion. That Act is not retrospective and therefore the de-
fendant’s right to take the security contracted for, as and
when he did take it, is not affected.” T think that is good
law. Let us apply it here. Massey & Co. had an execution
capable of seizing this land: their right to enforce their ex-
ecution “accrued long hefore the present Act came into
operation,” ete,, ete,, T need not set out the remainder of
the quotation.

As¢ to the Baker execution the case is different. It was
first delivered to the sheriff after the passing of chapter 29,
and at a time when the Exemption Ordinance, s.-s. 9, was to
be deemed valid and in force.

There therefore never was a time when the sheriff could
have seized the defendant’s land under, or in any way made
it subjeet to, that execution.

I think therefore the question should he answered hy
saying that the defendant cannot claim the said land as an
exemption under said Ordinance and Act as against the
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Judgment. Magsey execution, but can do so as against the Baker ex-

McGuire, J. ecution.

I agree with my brother WETMORE in his opinion as to

RicuarpsoN, J.—By decision of this Court In re Clax-
ton,' s. 1, s.-x. 9 of ¢. 45 of The Revised Ordinances (1888)
was held ulfra vires for the reasons given in the judgment
rendered in that cas

I agree that the Dominion Act, 57-58 Vie. 1894, ¢. 29, s.
2, is not retroactive; consequently as to an execution against
lands delivered to the sheriff and filed by him under The
Territories Real Property Act before the passing of that Act,
there is no exemption from seizure and sale. This applies
to the Massey but not to the Baker execution, which issued
subsequently to the passing of that Act. Against the latter
execution the exemption claimed holds good.

Roureav, J.. and Scorr, J., concurred with RicHARrRD-
SON, J.

CONGER v. KENNEDY.

Warriage — Domicile — Jlarried  Women's Property Ordinance, N.
W. 7. Aet—Construction of statutes—Ultra vires.

Whether a husband and his wife are living together or apart, her
domicile in legal contemplation follows his,

Where, therefore, a man domiciled in the Territories married in
Ontario a woman domiciled there, and thereafter they resided in
the Territories, it was held that as to furniture belonging to the
wife brought by her to the Territories, the question whether it

passed to the husband jure mariti or was the wife's separate prop-

depended upon the law of the Territories. Ordinance No. 16

880, enacted: A married woman shall, in respect of her per-
sonal property, have all the rights and be subject to all the liabili-
ties of a feme sole, and may alienate and by will or otherwise deal
with personal property as if she were unmarried.

Held (WETMORE, J., dissenting), affirming the judgment of RoULEAU,
J.. that this Ordinance referred only to such property of a
married woman as was covered by the provisions of the N, W. T.
Act, R, 8, (L (1886), ¢, B0, ss, 36-40, (§)

(1) Reversed on appeal to the 8, ¢, (", 26 8, (', R, 397,
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Per WETMORE, J. The Court held in Re Clarton’ that a provision in
an Ordinance exempting as a homestead 160 acres of land, without
limit as to value, was ultra vires of the Legislative Assembly on
the ground that it was inconsistent with the Homestead Exemption
Act (R, 8, C. 1886, ¢. 52), inasmuch as the latter Act expressly
provided in effect that a homestead exempt from seizure should not
exceed 80 acres nor exceed a certain value, The Married Women’s

wmnce in question is not inconsistent with the Dominion Legis-
lation on married women's property in the Territories; it does
not assume to take away from a married woman any right given her
by the Dominion Act; it goes further and gives her rights with
respect to other property. The Assembly has power to legislate as
to “ property and civil rights ™ in the Territories; to hold the
Ordinance wltra vires would b2 to holl that if the Parliament of
Canada legislated upon a particular subject included in the terms
“property and civil rights,” the Assembly would have no power to

legislate upon the subject at all.
[Court in bane, December 5th, 1895,

Trial of an action hefore RouLEAu, J., without a jury.
[February 5th, 1895.]

Roureavu, J.—This is an action by the plaintiff to re-
cover from the administrator of the estate of the late William

Cox Allan a certain quantity of goods and chattels described
and specified in the plaintiff’s statement of claim, under an
assignment from Janet C. Allan, the wife of the deceased;
the contention being that these goods and chattels were her
separate personal estate.

The facts of the case are these:—

On the 11th December, 1889, William Cox Allan married
at Napanee, in Ontario, Janet (. Conger, and they hoth
came to the Territories on or abhout 9th January, 1890.
Allan had his residence, at the time of his marriage, at Mac-
leod, in the Territories, and continued to live in the Terri-
tories till his death. The furniture claimed by the plaintiff
arrived in the Territories on or about the 19th day of Janu-
ary, 1890, and was in the house occupied hy Mr. and Mrs.
Allan.  Mrs. Allan left the Territories on the 23rd October,
1890,

On the 17th November, 1892, Janet C. Allan gave a
hill of sale to her son, the plaintiff. of all the furniture she

11 Terr. L. R, 282.
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claimed then to own as her personal property. The defen-
dant was appointed administrator of the estate of the late
William Cox Allan on the 15th December, 1893, and as
cuch administrator took possession of all the goods and
chattels found on the premises occupied by Allan at the time
of his death.

As soon as the plaintift closed his case the defendant
moved for a non-suit on the following grounds:—

1. The law of the domicile of the husband governs this
case and not the lex loei contractus.

2. Parties married in Ontario and domiciled in the Ter-
ritories are governed quoad their personal property by the
law of the Territories.

In support of the first proposition, the defendant referred
to Bishop’s Law of Married Women, p. 157, which says:
“1t is familiar law that, whether a hushband and his wife are
Living together or apart, her domicile in legal contemplation
follows his: and she is not capable of establishing a separate
domicile of her own.”

That principle of law has heen definitely settled by the
House of Lords in the case of Harvey v. Fernie? The lan-
guage of the Lord Chancellor. Selborne, is very clear: it
reads thus:

“Let it be granted (and I think it is well settled) that
the general rule internationally recognized as to the constitu-
tion of marriage is that when there is no personal incapacity
attaching upon either party, or upon the particular party
who is to he regarded by the law to which he is personally
subject, that is the law of his own country, then marriage is
held to he constituted everywhere if it is well constituted
secundun legem loci contractus.  But that merely determines
what in all these cases is the point you start from. When a
marriage has heen duly solemmized according to the law of
the place of solemmization, the parties hecome hushand and
wife.  But when they become hushand and wife what is the

2 L P B3 S App. Cas. 43 48 L. T AW R B 4T
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character which the wife assumes? She becomes the wife of
the foreign husband in a case where the husband is a for-
vigner in the country in which the marriage is contracted.

She no longer retains any other domicile than his which she

acquires.  The marriage is contracted with a view to that
matrimonial domicile which results from her placing herself
by contract in the relation of wife to the husband whom she
marries, knowing him to be a foreigner, domiciled and con-
templating permanent and settled residence abroad. There-
fore it must he within the meaning of such a contract if we
are to inquire into it that she is to hecome subject to her
Jushand’s law, subject to it in respect of the consequences
ol the matrimonial relation and all other consequences de-
pending upon the law of the hushand’s domicile.”

In this case there is no doubt that the domicile of the
late William Cox Allan was in the Territories at the time of
his marriage: that he came and lived here with his wife,
and that at the time of his death his domicile was still in
the Territories.  True Janet C. Allan swore in her evidence
that her hushand had stated to her that his intention was to
go back and live in Ontario; but if that intention ever ex-
isted it never was acted upon. The fact remains that he
never changed his domicile after his marriage. Having de-
termined that the law of the domicile of the hushand gov-
erns in a question of this kind and not the lex loci contractus,
[ have only to refer to the second proposition to determine
it, hecause it is really only the corollary of the first. There-
fore the law of the Territories must govern in this case.
According to the law of the Territories the personal pro-
perty of a married woman iz determined by ss. 36, 37, 38,
39 and 40 of c. 50, R. 8. (. 1886.

Ordinance No. 16 of 1889 does not in any way declare
what is or what is not the separate property of married
women, but merely says that a married woman shall in
respect to her personal property have all the rights and be
subject to all the liahilities of a feme sole, and may alienate,
and by will or otherwise deal with, personal property as if
she were nnmarried.
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As soon as Janet (. Allan brought her property into the
Territories it became by force of the marriage the property
of her hushand:  Milner v. Milnes Carne v. Brice,* Brittle-
bank v. Gray-Jones.® The latter case was an appeal from
the decision of RicHARDSON, J., where the question of the
separate property of a married woman in the Territories was
involved, and although a stronger one than the case under
consideration, upheld the law that a married woman’s per-
sonal property hecomes her hushand’s property by force of
the marriage, and that she cannot claim any other separate
property than the property mentioned in ¢, 50, R. 8. C. ss.
36, 37, 38, 39 and 40.

I am of opinion that under the above authorities and upon
the facts in evidence the plaintiff must fail in his action.

Judgment for the defendant with costs,

The defendant appealed.
P. McCarthy, Q.C., for the appellant.
C. (. McCaul, Q.C., for the respondent.

[I)m‘l'lnlu'r 5th, 18!1‘7.]

McGuire J.—The facts are not in dispute. One Wil-
liam Cox Allan, now deceased, was on the 11th December,
1889, domiciled in the North-West Territories, and so con-
tinued to be until his death. On the said 11th December,
1889, the said Allan married one Janet C. Conger, then re-
siding in the Provinee of Ontario, the marriage taking
place at Napanee in that Province, and shortly thereafter,
namely, on or about 9th January, 1890, they hoth came to
Macleod in the North-West Territories, where the said Wil-
liam Cox Allan had up to the time of his marriage heen re-
siding and where he continued to reside until his death.
The said Janet ('. Allan just prior to her said marriage
owned and was in possession of certain personal property
thien situate in New York, hut which was removed therefrom

'8 Term R, G2T. *T M. & W, 183; S D, . (". 884: 10 L. J. Ex.
28 *1 Terr. I.. R. 70,
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to Macleod, reaching there about 19th January, 1890, and
was placed in the house then occupied by William Cox Allan

and his said wife, and continued to remain there until taken
possession of by the defendant as administrator of the estate
of the said William Cox Allan.

Janet C. Allan left the Territories in October, 1890.

On 17th November, 1892, prior to the death of her hus-
band, Mrs. Allan gave a hill of sale of the said personal
property to the plaintiff, who thereunder claims the same
from the defendant.

The defendant contends that under the law of the North-
West Territories, by virtue of the marriage the sa'd personal
property, which up to that time had heen the property of
said Janet (. Conger, hecame the property of said William
Cox Allan; that it is the law of the Territories, the domicile
of the hushand, that should prevail.

The plaintiff conceding that the law of the husband’s
domicile applies. T have simply assumed that to be the law.
But he replies that at the date of the marriage the sa'd per-
scnal property did not under the Territorial law hecome the
property of the husband, by reason of the Ordinance No.
16 of 1889, which came into force hefore the marriage.

It was admitted for the plaintiff that had that Ordinance
not heen in force the marriage would have operated as a
gift to the husband of the property in question.

That Ordinance says that “a married woman shall in re-
spect of her personal property have all the rights and be
subject to all the liabilities of a feme sole, and may alienate
and by will or otherwise deal with personal property as if
she were unmarried.”

The defendant contends that this does not alter the law
as to what is to be deemed the personal property of a mar-
ried woman, hut merely effects her rights and liabilities as
to “her personal property,” that is, whatever was then under
the law as it existed “her personal property.”

Revised Statutes of Canada, 1888, c. 50, ss. 36, 37, 38,
39, 40, provides that in the Territories certain property
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| Judgment  (wages, personal ecarnings, etc.) should be, in effect, the
! McGuire, J. wife's personal property; but in respect to all other personal
1 property the common law rule, that marriage operates as a
; gift to the hushand of the personal property owned by the
1: woman prior to the marriage, was the law of the Territories :

f Brittlebank v. Gray-Jones.”
i The goods in guestion are admittedly not affected by R.
S. C. ¢ 50. It seems then to be a question what does Ordi-
nance No. 16 mean? Did it intend to define what should
be deemed  her personal property.” or did it merely regulate
her rights and liabilities in respect of whatever then was

] “her personal property?”
It seems to me that it merely says that in respect of
whatever is her personal property she shall have certain
# rights and liabilities.  Had it intended to change the opera-
i tion of the marriage as a gift by the wife to the husband of
| what had heen her personal property, it seems to me some
z apt words would have heen used to manifest that intention.
' The English Married Woman’s Property Act of 1882
‘ says, If\"-ry woman . . . shall he entitled to hold as
l’ her separate property . . . all her real and personal
property which shall belong to her at the time of the marriage.”

|
{
8
i C. 81U COI859, e 73 used these words: “all her real and
personal property whether belonging to her before marriage or
{ acquired . . . after marriage.”
The Ontario Act of 1872 employs similar words:—* The
| real and personal estate of any married woman which is
% owned by her at the time of her marriage.” T can only find

ane word in the Ordinance which is deseriptive of the per-

sonal property in respect to which she is to have the rights

il and liahilities mentioned, and that is the monosyllable “her.”
118 Can that word be expanded into embracing property
I which up to that time was clearly not “hers? ™ Tf this is
i“ i to he treated as an Ordinance intended to vary the common
- law by making that. which would otherwise he the hushand’s,
it the property of the wife, it comes within the rule that sta-
HiE ’

| i

il

il

il

1 .
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tutes in derogation of the common law are to be construed
strictly.

It is argued that unless such was the intention of the
Legizlature Ordinance No. 16 is of no value, for it did not, it
i urged, give a married woman any greater rights than
had already heen given her by the North-West Territories
Act.  While not admitting this, I do not feel under obliga-
tion to show that the Ordinance has any value; it is conceiv-
able that absolutely useless Ordinances may be ]:u».-t'«].

It surely does not follow because the obvious meaning of
an Act ix of little or no value that it must be held to have
some other meaning of which its plain language in its ordin-
ary sense does not admit.  Where the language used is open
tc more than one construction, a Court may select that mean-
ing which seems most consonant with the obvious intention
of the Legislature. In Brophy v. Atty.-Gen. of Maniloba,®
the Lord Chancellor says that “t was not doubted,” what
was the object of the Act there under consideration, vet he
savs: “hbut such considerations cannot properly influence
the judgment of those who have judicially to interpret a
statute 5 and further on, “ it is quite legitimate where more
than one construction of a statute is possible to select that
one which will best carry out what appears from the general
scope of the legislation and the surrounding circumstances
to have heen its intention.”  He had, however, already said,
“The question is not what may be supposed to have heen in-
tended, but what has been said.”

The words *her personal property ™ do not seem to
me to be ambiguous—they are plain words, and do not ap-
pear to be open to more than one construction. There is
ancther rule of construetion which may be invoked here,
namely, that an affirmative statute shall not he construed to
repeal the prior law by reason of repugnance, where the old
and new can reasonably be construed to stand together.
Here at the date of the Ordinance a married woman had
under the North-West Territories Act certain property which

4 L. P, C.70; (1805) A, C. 202; 11 R. 385; 72 L. T. 168,

J.
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could be properly called * her personal property,” and the

McGuire, J. Ordinance can without forcing its language he read as de-

fining her rights and liabilities in respect thereof.

It was urged that even if the Ordinance in question could
be read as desived, it would be inconsistent with the North-
West Territories Act. and consequently ultra vires of the
Assembly. T cannot concur in that contention. The As-
sembly had power to legislate as to property and civil rights
subject to any legislation thereon by the Parliament of Can-
ada and not inconsistent therewith. The North-West Ter-
ritories Act is in its nature a remedial Act for the benefit of
married women. It altered the common law in certain par-
ticulars: if the Assembly chose to alter it still further, hut
not affecting the change made by the Dominion statute, T
sce no ohjection to its doing =0. However, it is not neces-
sary to give any express decision on this question in view
of the conclusion previously arrived at.

[ think the appeal should be dismissed with costs.
Ricnarpson. J., and Scorr, J., concurred.

Wermore, J.—1 have the misfortune of differing.

After the passing of Ordinance No. 16 of 1889 and hefore
its repeal the deceased William Cox Allan was married to
Janet €. Conger.  Just before, and at the time of such mar-
riage, Janet €. Conger was possessed of a quantity of per-
sonal property. none of which was of the character of that
specified in sections 36 to 40, inclusive, of The North-West
Territories Act (R. 8. C. 1886 c. 50).

Mrs, Allan assigned this property to the plaintiff, who
seeks to recover it, or the value of it, from the defendant, who
is Allan’s administrator.

It iz claimed on behalf of the defendant that on the
marriage this property vested in Allan. and now belongs to
his estate. The learned trial Judge gave effect to that con-
tention. The plaintiff contends that by virtue of Ordinance
No. 16 of 1889 the right and title to this property continued
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t¢ remain in Mrs. Allan as before the marriage, and she had
the right to dispose of it, and that it belongs to him.

The only questions raised on the appeal are as to the
cffect and validity of that Ordinance. The defendant claims,
as to the effect of that Ordinance, that inasmuch as Parlia-
ment has by the provisions in the North-West Territories
\ct, to which. T have referred, made the wages and personal
carnings of a married woman and any acquisitions there-
from. and all profits or proceeds from any occupation or trade
which she carries on separately from her hushand, or derived
from any literary, artistic or scientific skill. and all invest-
ments of such wages, earnings, moneys or property, her sepa-
rate property free from the debts or disposition of her hus-
hand; and inasmuch as the Court of Queen’s Bench of
Manitoha had in Brittlebank v. Gray-Jones,® held under an
exactly similar statute (43 Vie. 1880 c. 25) that the words
at the end of section 58 of that statute (which corresponds
to section 36 of The North-West Territories Act) referring
to personal property, and the reference to chattels in section
2 of 43 Vie. (which corresponds with section 40 of The
North-West Territories Act) could not be taken as extend-
ing the provisions of the Act to personal property generally,
the words “her personal property” in Ordinance No. 16
must be construed to mean only the property which the
North-West Territories Act has in those sections declared
in substance to be the separate personal property of the wife.

[ am unable to place this limited construction on the
Ordinance. The Legislature must be intended to have had
come object in view when it passed that Ordinance.

It cannot he possible that it was merely intended to give
rights with respect to the property which Parliament had
already given. By sections 36 to 40 of the North-West
Territories Aet Parliament had already in substance given
to married women in respect to the property therein men-
tioned, all the rights and made her subject to all the liabili-
ties of a feme sole, and enabled her to alienate and dispose
of the same in any way as if she were unmarried. The
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learned counsel for the defendant was unable to point out

Wetmore, J. any additional rights which were conferred on a married

woman by the Ordinance with respect to such property
which she did not have by the Act, or any liabilities imposed
by the Ordinance on her which were not imposed by the Act,
except that possibly the Act did not enable her to contract.
But I am of opinion that the Act did enable her to contract,
hecause section 40 provides that she may he sued in respect
of any of her separate contracts. Under the authority of
Brittlebank v. Gray-Jones,” that must mean contracts in re-
spect of property such as that specially mentioned in the Act.
She certainly could not be sued on such contracts, unless the
statute intended that she should be able to contract. T have
no moral doubt, and the learned counsel for the defendant
had to concede at the argument that there was no moral
doubt, that the Legislature intended to make all personal
property of every description that a married woman had at
the time of her marriage, or which might come to her after
marriage, her own to he enjoyed, used and disposed of as a
feme sole could enjoy, use and dispose of it. But he con-
tended. and very properly contended that, notwith-
standing this, effect could not be given to such con-
tention unless apt words were used to carry it out.
I am disposed. and 1 think T am correet on principle in
doing =0, to o construe this Ordinance as to earry out the
intention of the Legislature if the language used is capahle
of such a construction, and if it can he gathered from the
words of the Ordinance that such was the intention of the
Legislature. T am of the opinion that the language of the
Ordinance is eapable of such construction and discloses such
an intention. I also in this connection draw attention to
the Interpretation Ordinance (R. O. 1888 ¢. 1, 5. 7, s.-s. 56).
It is a very well known rule that in construing statutes,
words are generally presumed to he used in their popular
sense: Endlich on Statutes, section 6. Applying that rule
in this case, what is meant hy the words “her personal pro-
perty ™ # It is urged that as the law immediately on the
marriage vested the personal property of the wife in the
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hushand, and any property she might acquire after marriage
hecame instantly vested in the husband, such property was
her hushand’s and not the wife’s.  Of course 1 am not allud-
ing to choses in action or chattels real of the wife.

That may be technically so: but when we speak in ordin-
ary conversation of such property as the husband acquires
through the wife, we describe it in popular parlance as the

property of the wife. 1 am of opinion, therefore, that the

Legislature intended to use the words ““her personal pro-
perty ™ in the Ordinance in the popular sense, as describ-
ing all the personal property of every description of the
wife, whether in her possession at the time of marriage or
acquired by her after marriage. I must not be understood
by this, however, to lay down that the Ordinance was in-
tended to embrace property in the possession of or acquired
by a wife before the Ordinance came into force. €. 8. U.
C. 1856 ¢. 73, 5. 1. (Walkem on Married Women, p. 15)
I think, hears out what T mean. There the words are shall
“have, hold, and enjoy all her real and personal property.”
It is true the section goes on to use the words “ whether be-
longing to her before marriage or acquired by her by in-
heritance, devise, etc., after marriage.” And it is quite
true that these words make the intention of the Legislature
quite clear.  All T wish to point out is that the Legislature
in that case used the words “her personal property ™ in their
popular sense. And it seems to me that if the intention of
the Legislature can be carried out by a fair construction of
the words used, that intention ought not to he defeated he-
cause they have not used tde clear language to carry out that
intention which other Legislatures have used. But it is
further contended that the language of the Ordinance only
confers on the married woman such right of a feme sole as
will enable her to alienate and will or otherwise deal with
such personal property ; and for that contention the remarks
of Nir G. Jessel in Howard v. Bank of England ™ were cited.
It may be that if it were not for the word *“all * in the second

L. R. 19 Eq. 295 at p. 301; 44 L. J. Ch. 329; 31 L. T. 871; 23
W. R. 303,
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Judgment.  line of the Ordinance—and if that word was eliminated—the

Wetmore, J. Ordinance had enacted that “a married woman shall in
respect of her personal property have the rights and be sub-
ject to the liabilities of a feme sole and may alienate by will
or otherwise deal with personal property as if she were un-
married,” the effect might have bheen as contended for on
behalf of the defendant. The words “and may alienate,”
ete., might control the preceding part of the section, and the
powers of a married woman in respect to such property would
be merely powers of digposition.  But 1 think the use of the
word ““all” makes all the difference in the world. It was
very ingeniously argued that there are three distinct rights
in respect to property, namely, the right of acquiring, the
right of holding, and the right of disposing. Granted. But
what are the rights of a feme sole? They are the rights of
acquiring, holding and disposing. The Ordinance says that
a married woman shall in respect to such property have all
the rights of a feme sole, she therefore has all these rights or
powers and, in my opinion, they are not cut down by the fol-
lowing words of the Ordinance.

It was also urged that the Legislature must have been
of opinion that it did not carry out its intention
by this Ordinance, because it repealed it and sub-
stituted  other provisions by Ordinance No. 20 of 1890,
I am not impressed by that argument. 1f, as a matter of
fact, the language of the Ordinance did carry out the inten-
tion, it cannot be cut down because possibly the representa-
tive who introduced the measure may have been advised that
the Ordinance did not carry out his intention, and he, out
cf prudence, introduced other provisions.

It was further urged that thi= Ordinance is ultra vires
of the Legislature because it is inconsistent with the provi-
sions of section 36 to 40 of the North-West Territories Act,
that is, that Parliament having legislated and determined
in respect to what personal property a married woman shall
have the rights of a feme sole, had disposed of the question,
and legislation by the Assembly giving such rights with re-
spect to other personal property was inconsistent. This pre-
sents a question not free from doubt by any means. When

e | AR o el | | 4
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this Ordinance was passed section 13 of the North-West
Territories Act was in force, and the Orders-in-Council made
thereunder governed the legislative powers of the Assembly.
Thi= Court held, In re Claxton,' that s.-s. 9 of ¢. 45 of the
Revised Ordinances, which exempted 160 acres of land as a
Lomestead from execution, was wltra vires as heing incon-
gistent with the Homestead Exemption Act (R. 8. C. ¢, 52),
Fecause that Act expressly provided in effect that a homestead
exempt  from execution should mnot exceed 80 acres, and
only extended that to exemption of land of certain specified
value, and gave the execution ereditor the henefit of the sur-
plus value, and. therefore, the Ordinance which exempted
more was inconsistent with that Aet. | merely refer to this
case to point my line of argument. T cannot find anything
in Ordinance No. 16 of 1889 which is inconsistent with,

alters or repeals any of the provisions of sections 36 to 40 of

The North-West Territories Act.  If the Ordinance had
taken away any rights which were given to a married woman
hy those sections it would have heen ultra vires, hut the Ordi-
nance does not do that, it does not affect a single right given
to a married woman by that Act.  She has them all yet. But
it goes further and gives her rights with respect to other
property; and 1 see no objection to the Assembly doing so
under the powers conferred by the Orders-in-Council to
legislate in relation to * Property and Civil Rights in the
Territories.”  If these sections of the Aet had in express
terms provided that married women should have no further
rights and privileges in respect to personal property than as
therein provided, then this case would be governed by In re
Claton.”  But to hold this Ordinance ultra vires, would be
simply to hold that if the Parliament of Canada legislated
upon a particular subjeet included in the terms * Property
and Civil Rights,” the Assembly would have no power to
legislate upon the subject at all. T am not prepared to go
that length.
I am of opinion that this appeal should be allowed.

L ppeal dismissed with costs.
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PRUDEN v. SQUAREBRIGGS.

Judicial sale of land—Party purchasing without leave—Confirmation

refused.,

Iu the absence of any order or diveetion, plaintiff and not the Clerk
of the Court is to be considered to have the conduet of a judicial
sale,

Where plaintifi who had conduct of such a sale purchased the land
without leave, confirmation was refused. "

Such a sale is void, not merely voidable, and it is unnecessary for the
person opposing to shew that the purchaser has perpetrated fraud,
or acquired the property at less than its value, or obtained undue
advantage, or that the lands should have realized suflicient to give
him an interest in the proceeds,

Any person having any interest in the proceeds of a sale, whether
a party or not, has a right to object to confirmation,

| Rcorr, J., February Sth, 1896,
Application by the plaintiff for confirmation of the sale
to him of the lands in question in this action. By judg-
ment of the Honourable Mr. Justice Roureauv, dated
the 23rd day of August, 1895, a partnership between
the plaintiff and the defendant James €. Squarebriggs
was dissolved: the plaintiff recovered against the said
defendant $1,200.07, being the amount found due on the
taking of the partnership accounts, and against all the de-
fendants his costs of the action; certain transfers, mortgages
and assignments made by certain of the defendants to others
of them were declared fraudulent, null and void, and were
ordered to be delivered up to be cancelled and set aside; the
lands in question were directed to he sold and the proceeds of
the sale thercof to be applied as follows: (1) In payment of
the halance due on a mortgage thereon to Les Corporation
des Reverend Peres Oblates de Marie Immaculée, the amount
at the time of the sale being $1,154.72: (2) One quarter of
the total selling price to be paid to the plaintiff for Fis one-
quarter interest in the partnership; (3) In payment of the
said sum of $1,200.07; (4) In payment of the plaintiff’s
costs of the suit, and (5). the balance (if any) to be paid to
the defendant James C. Squarebriggs.
N, 8. Taylor, Q.C., for the plaintiff.
N. D. Beck, Q.C., for Moore & MacDowall, execution
creditors of defendant James (. Squarebriggs, contra.




PRUDEN V. SQUAREBRIGGS,
[February 8th, 1896.]

Scorr. J. (after referring to the judgment above men-
tioned).—The lands appear to have been duly advertised for
sale by auction on 25th September, 1895, and at such sale
plaintiff hecame the purchaser for $1,000. The advertise-
ment stated that the sale was a judicial sale pursuant to the
judgment referred to. It did not state by whom the pro-
perty was offered for sale, but the names of the plaintiff's
advocates and the auctioneer were appended to it.

The application for confirmation of the sale was opposed
Ly Moore & MacDowall, upon whom notice of the application
was served. It was stated upon the argument that they
were execution creditors of defendant James (. Square-
briggs, and upon the argument, plaintiff’s counsel treated
them as such, and except as hereafter mentioned, no ques-
tion was raised by him as to their right to oppose the con-
firmation of the sale. It does not appear that any of the
defendants had notice of the application. nor does it appear
that they assented to the sale to plaintiff. None of them
were represented on the application.

The main objection taken by counsel for Moore & Mac-
Dowall to the confirmation was that the purchaser had the
conduct of the sale, and had not obtained leave to bid thereat.
It was admitted by counsel for plaintiff that plaintiff had not
obtained leave to bid, but he contended :

1st. That it was the clerk of the Court, not the plaintiff,
who had the conduct of the sale.

2nd. That even if plaintiff had the conduct of it, the
purchase hy plaintiff was not void but merely voidable.

drd. That Moore & MacDowall, hefore they can be heard,
must show that the lands are of such value as to leave a sur-
plus for the defendant James C. Squarebriggs after pay-
ment of the charges, which by virtue of the judgment have
priority over him.

In the absence of any order or direction respecting the
conduct of the sale. T must hold that plaintiff had the con-
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duct of it. I have always understood the practice to he that
where the person having the conduct of the sale  desires to
bid at it, he must obtain leave to do so, and that when such

leave is granted, the conduet of the sale is usually given to

another party to the suit. The general rule s clearly
stated hy Lord Justice GitTard in Guest v. Smythe,' as follows:

“ As regards the rules of this Court, of course it is very
well known that a vendor who has conduct of the sale

himself, cannot buy. It is cqually well known that
parties to the suit cannot buy without special leave of the
Court. . . . There are other well known rules also,
such as that a trustee for sale eannot buy . . . and,

generally speaking, that where a man’s duty and interest in
respect of the purchase conflict. he cannot become a pur-
chaser.”

In the present case, plaintiff’s duty and interest clearly
conflicted, his duty being to endeavour to secure the hest
possible: price for the property and his interest being to
secure it for himself at the lowest possible price.

In my view it is not necessary for the person opposing
confirmation of such sale to show that the purchaser has
perpetrated a fraud, or that he has so conducted the sale as
to enable him to acquire the property for less than its value,
or that, by reason of his having the conduct of the sale, he
has obtained an undue advantage to the detriment of any
person interested in the proceeds. To hold that it is neces-
sary to show thi= would he. in effect, to hold that the rule
referred to was of no effect, for it i= reasonable to assume.
that even in the absence of any such rule, the sale would he
avoided upon any such misconduct heing shown.  The ap-
parent ohject of the rule is to prevent the possibility of any
such misconduet.

For the same reason | think it is not incumbent upon the
person opposing the confirmation to show that the lands

hould have realized a sum sufficient to give him an interest

L RS5Ch?

89 L. 3, Ch. 086 8T, T
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in the proceeds after payment of all the prior charges. The Judgment.

aflidavits filed on this application show that, since plaintift

purchased the property, he has leased it at an annual rental of

%600, True, it has also heen shown that the rent is payable
in flour, shorts, ete.. but such commodities have a market
value, and it may be presumed that the tenant is obtaining
the market value for them when delivered in payment of his
rent. The proportion which the rent bears to the price paid
by plaintiff for the property might reasonably give rise to
the suspicion that plaintiff may have acquired the property
for less than its actual value. It was also stated by counsel
for Moore & MacDowall on the argument, that plaintiff in
his evidence at the trial of this action, stated that the pro-
perty was worth $4,000, but upon referring to the notes of
the trial, I cannot find that defendant =o stated, or that any
statement was made by him as to the value of the property.

Counsel for plaintiff, in support of his contention that the
sale was not void but merely voidable, referred to Crawford v.
Boyd*  The Referee in Chambers in his judgment in that
case, after reviewing a number of cases hearing upon the
uuestion, expresses the opinion that such a sale should not be
confirmed if any of the parties to the suit object. It is true
that on this application none of the parties to the suit are
chjecting, but objection is made by persons who, it is con-
ceded, would, in the event of the property selling for more
than sufficient to satisfy certain prior changes, have an in-
terest in the proceeds of the sale. I think a more reason-
question, expresses the opinion that such a sale should not he
confirmed if it is objected to hy any person having an in-
terest in the lll'“('l'l"l\

For the reasons 1 have stated, I think 1 ought not to
make an order confirming the sale. The application is,
therefore, dismissed with costs.

6 P R27S

Scott, J.
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MORAN v. GRAHAM.

Practice — Pleading — Amendment of statement of claim at trial—New
case — Application after  close of defendant’s case refused—~ivil
Justice Ordinance, scetion 164,

In an action for damages for trespass and for an injunction the state-
ment of claim alleged that the defendant, who was in occupation of
adjoining property, which was being operated as a coal mine, had
entered upon and under Lots B, and (. owned by the plaintiff, and
bad removed coal and minerals therefrom. From the evidence for
the defence it appeared that no excavations had been made on Lots
B, and . since the date trespass was alleged to have commenced,
but that the defendant’s tunnel had extended into other adjoining
lands owned by the plaintifft in respect of which no complaint had
been made. The plaintiff at the close of the defendant’s case
applied for leave to amend the statement of claim under section
164 (1) of the Judieature Ordinance by alleging that the trespass
had been committed upon these last mentioned lands,

Held, that the real controversy between the parties was whether the
defendant had committed trespass upon Lots B, and €. and no
amendment was necessary for the purpose of determining that ques-
tion, and it would be an unreasonable exercise of the powers con
ferred by the section to allow the plaintiff after the close of the
evidence to amend by setting up a new canse of action discovered
from the evidence for the defence,

Held, also, that a vefusal by defendant to allow inspection by plaintiff
of the workings of the mine was not sufficient reason for
allowing the amendment as the defendant might have obtained an
order for inspection,

Greater latitude should be allowed to a defendant in amending by
setting up new grounds of defence than to a plaintiff in setting up
new canses of ac because o defendant eannot afterwards avail
himself of such defe . while a plaintiff does not lose his claim in
respect of such cause of action

| Scorr, J., February 1ith, 1396,

Statement Application by the plaintiff at trial after close of defen-
dant’s case to amend statement of claim. The facts appear
from the judgment.

Argument, N, N Taylor, Q.C., for plaintiff.

N. D. Beck, Q.C.. for defendant.
| February 14th. 1894.)

Judgment. Scorr, J.=—This iz an action for damages for trespass to
lots B and C, according to a plan of a portion of River lot 14,

(1) See now Rule 178 of Judieature Ordinance, C. O, 1808, ¢, 21,
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in the Edmonton Settlement, and for an injunction to restrain
further trespasses thereon.

These lands are coal lands, and the trespasses complained
of are that defendant on November 23rd, 1894, and daily
thereafter entered upon, and under the same, and excavated
and dug pits, holes, shafts, drifts and coal rooms, and removed
therefrom the coal and minerals of the plaintiff. Defendant
among other defences denies the trespasses complained of.
Defendant is in occupation of lots A and D, parts of same
River lot and adjoining B and C on the west side thereof.
At the time of the trespasses complained of, defendant was
operating a coal mine, the mouth of which was upon lot A.

A number of witnesses for the plaintiff, including the
plaintiff himself, testified that the tunnel of defendant’s
mine crossed the houndary line between lots A and D and
Boand €, and that a quantity of coal had heen taken hy de-
fendant from the east side of the houndary line.

For the defence, one Chalmers, a Dominion Land Surveyor,
testified that he had made a survey of defendant’s tunnel.
He produced a plan of it made from his notes of the survey.
The plan shows that although the tunnel crossed the boun-
dary hetween lots ¢ and D, yet it only crossed a small portion
of lot €', and from thence it extended into another portion of
River lot 14, If Mr. Chalmers’ plan shows correctly the loca-
tion of the tunnel, it would appear from the evidence of the
plaintifl’s witnesses that no excavations had been made hy
defendant upon lots B and (' since a date prior to November
23rd, 1894,

After defendant’s case was closed, the plaintiff's counsel
applied to amend the statement of claim by alleging that the
trespasses complained of had been committed by defendant
upon another portion of River lot 14. No description was
given of the portion of lot 14 in respect of which plaintiff
desived to claim, but 1 understood that he desired to claim
for that portion beyond lot €, which, by Mr. Chalmers’ plan,
defendant’s tunnel and works were shown to have penetrated,
Counsel for the defendant opposed the application; and 1
reserved judgment upon it.
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I am now of opinion that the amendment should not he
allowed.

Section 164 of the Judicature Ordinance, which is taken
from English Ord. 28, Rule 1. provides that, * The Court or a
Judge may at any stage of the proecedings allow cither party
to alter or amend his statement of claim or pleadings in such
manner and upon such terms as may he just, and all such
amendments shall be made as may be necessary for the pur-
pose of determining the real questions in controversy hetweon
the parties.”

In my view, the real question in controversy hetween the
parties is whether defendant had committed a trespass upon
lots B and (', and no amendment is necessary in order to
determine that question. T think there can be no reasonable
doubt from the nature of the evidence, that his cause of com-
plaint was the trespass upon these lots.  Had he felt that he
lad grounds for complaining of a trespass on other land, he
would have included such trespass in his claim. It would
appear that it was only from the evidence of witnesses for the
defence, he discovered that such a ground of complaint might
eX1st,

I think it would he an unreasonable exercise 0f the powers
given by seetion 164, to allow the plaintiff after the evidence is
all in to amend his claim by setting up a new cause of action,
hecause he has discovered from the evidence for the defence,

that such new cause of action may exist. I cannot find any
case where such an amendment has heen directed at that
stage of the aetion.

In Bourke v. Davis' plaintiff originally claimed to be
entitled to the bed of a certain portion of the River Mole.
After action commenced, he ascertained that the soil and
bed of the river was vested in other persons. He then pur-
chased the rights of these persons and at the hearing, sought
to rely upon the new title thus acquired, and applied for
leave to issue new writ. Kay, J., after argument, allowed

Y44 Ch. D, 110: 62 L. T, 34; 38 W, R, 167,




MORAN V. GRAHAM.

the application, leaving it for defendant to say whether he

would require any further pleadings or not. Defendant
waived the adjournment of the trial and the two actions were
consolidated, and the hearing yroceeded with, the lllll“li”ll of
costs heing reserved.  Plaintiff was successful, bhut got no
costs and had to pay defendant’s costs up to issue of the
<econd writ,  That case would doubtless he a precedent for
allowing a plaintiff to amend by claiming the same property
under a different title, but 1 doubt whether it can be reason-
ably contended that it i a precedent for allowing plaintiff
to amend by claiming in respect of another property.
Further, the question in controversy in that action ap-
pears to have been the right of the public to the user of that
portion of the River Mole, and the amendment should pro-
perly have heen made in order to determine that question.

In Budding v. Murdock,* that principle appears to have
heen followed in granting the amendment. The plaintiff in
that case claimed to be entitled under a deed and |»_\ ]ll'('~l-ri|>-'
tion to a flow of water in a certain artificial water course.
On the hearing, plaintiff failed to prove the title, upon which
he relied, but the evidence disclosed a possible case of ac-
quicscence on part of defendant under circumstances which
showed that he stood hy while plaintiff’s predecessor in title
had incurred expense in constructing the water course, and
that it would be inequitable for him to resist plaintiff’s claim.
Plaintiff was allowed to amend by setting up these facts.

Bourke v. Alexandra Hotel Company® (referred to in the
Annual Practice) was a suit to restrain interference with
light coming to thirteen windows. The case as to eight of
these had heen introduced by amendment, and it was held
that the case was properly so introduced although new mat-
ter. T cannot refer to the report of this case, but from the
reference to it in the Annual Practice, 1 gather that the
amendment was made under Order 28, Rule 2. If T am cor-

DLTCh 213: 1 Ch D, 42; 24 W, R, & " Weekly Notes
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rect in this, it cannot he relied upon as a precedent for allow-
ing such an amendment after evidence closed.

In King v. Corke," the bill was amended before hearing by
charging the defendant, a trustee, with wilful default, hut no
specific instances of such default were alleged. Upon motion
for decree, plaintiff was allowed to amend by charging specific
instances of such default, but on terms that he should not
he allowed to give new evidence, and that he must pay the
costs of the hearing.

In Nobel's Explosive Company v. Jones,* the plaintiffs
purchased in April, 1877, from the liquidator of a company,
a certain patent for an invention.  They brought an action
against the defendants for infringing this patent, claiming
that defendants had hought some of the patented commodity
in Germany. which they had caused to be delivered to them
at London, and that they had shipped it from thence to Au-
stralia and sold it there.  Defendants by their defence ad-
mitted purchasing the commodity prior to April, 1889 (the
date of plaintiff®s purchase of the patent of invention), hut
denied that they had heen concerned in the importation since
that date, and denied the infringement of plaintitf’s patent.
Plaintiff’s counsel applied to amend hy adding the company’s
liquidator as co-plaintiff in respect of the infringement prior
to April, 1887, which was admitted by defendants.  This
amendment was refused because the defendants had taken
the objection by the pleadings.  On the evidence being taken,
it appeared that there was evidence that defendants were not
the importers of the commodity, but had only acted as cus-
tom house agents in clearing it on behalf of another firm.
Plaintiff’s counsel then asked leave to amend by charging the
defendants with the user shown by the evidence.  The amend-
ment was allowed by Bacon, V.-C., but subject to the terms
that defendants should not go into further evidence. It
would scem from the remarks of Bacon, V.-C., that the amend-
ment was allowed because the question in controversy was

‘45 L. J. Ch. 190; 1 Ch. D. 57; 83 L. T.
49 L. J, Ch. 726; 17 Ch. Il. 721; 42 L, T. T04;

24 W. R, 28.
W. R. 653.
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the infringement of the patent, and not the manner of the

mtringement,
It appears reazonable that greater latitude should be al-

lowed a defendant in amending by setting up new grounds of
defence, than to a plaintiff in setting up new causes of action
hecause a defendant cannot afterwards avail himself of the
ground of defence while a plaintiff does not lose his claim in
respeet of such a cause of action.  But even in the case of a
defendant an amendment setting up a new ground of de-
fence is not always allowed.

In James v. Smith,” defendant pleaded section 4 of the
Statute of Frauds as a defence to the action.  Kekewich, J.,
held that seetion 7 of that Statute would have been a good
answer, but refused to allow defendant to amend, by sctting
it up on the ground that the application was too late.

Upon the trial of this action it appeared from the evi-
dence, that plaintift had applied to defendant for permission
to inspect the workings of defendant’s mine, but defendant
refused permission. 1 was for a time in doubt whether this
was not a circumstance which should be taken into considera-
tion in disposing of the application to amend, but T now
think it is not entitled to any weight, because first it was
ilso shown that plaintiff inspected defendant’s mine without
his consent, and apparently satisfied himself that the tres-
passes were committed on the lands mentioned in the state-
ment of elaim, and second, if plaintiff had any doubt as to
the locality of trespass he might under the authority of
Bennett v. Whitehouse™ have o framed hiz statement of claim
ax to entitle him to an order for the inspection of defendant’s
nin Having omitted to take this course, he should not
now claim any indulgence hy reason of the refusal to inspect.

For the reasons stated, I refuse leave to plaintiff to amend
as applied for,

REPORTER :
J. E. Wallbridge, Advocate, Edmonton.
“CISO1) 1 Ch, 384; 63 L,

28 Beayv. 119; 290 L. J. Ch. 32
W. R 251,

Seott,

209

Judgment.
J




210

Statement.

Argument

Judgment.

TERRITORIES LAW REPORTS,

DEGAGNE v. CHAVE.
Mechanies' lien — Building  contract — Pretended  tender—Estoppel—
Owners' default—Discharge of penalty clause,

Where a tender for the erection of a building is made and accepted,
but without the intention on the part of either owner or con-
tractor that the amount stated in the tender should be the contract
price, the contractor is entitled to recover on a quantum meruit,

The fact that the plaintiff’s tender was made for the purpose of de-
ceiving other tenderers did not estop the plaintiff from disputing
its hona fides as against the defendant.

Failure by the owner to supply material which the contract provides
he shall supply discharges peral clause.

Where a building contract provides for the certificate of an archi-
teet and no architeet is appointed the provision is inoperative,

| Scorr, X., ISth February, 1896,

Action tried on the 9th. 11th and 22nd October, 1895,
to realize a mechanics’ lien on the east half of lot ¥ in the
town of Edmonton, according to registered plan E. The
pleadings and evidence sufficiently appear from the judg-
ment.

N. D. Beck, Q.C., for plaintiff.

J.C.F. Bown, for defendant.

| February 18th, 1896.)

ScotT, J.—Plaintiffs, by their statement of claim, allege
that they were employed by Chave & Co. to erect a hrick
kuilding upon the lands in question and furnish the materials
required therefor, for the sum of $3,375. exclusive of extras;
that defendant, the bank, are the registered owners of the lands
ir question, hut Chave & Co. have an equitable interest
therein, under an agreement hetween them and the hank;
that plaintiffs completed the building before 17th December,
1894 : that during the course of the work Chave & Co.
ordered plaintiffs to do extra work and supply extra materials
to the value of $51: that after deducting from the contract
price the sum of $2.947.05 for payments, contra accounts
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il moneys retained for a portion of the work postponed by
nutual consent, there remains due by Chave & Co. to plain-
tiffs, $127.98 for balance of contract price and $51 for extra
work and materials ; that the plaintiffs are entitled to a lien
on the lands and huilding for said sums under the provisions
of the Mechanies’ Lien Ordinance; that on 20th January;
1505, they duly registered their claim of lien: that plaintifis
do not =cek to affeet any elaim or interest of defendants the
bank in the lands, but have made them parties merely for the
purpose of affecting the equitable interest of Chave & Co.
therein.  An amendment of the statement of claim was al-
lowed at the trial. wherehy plaintiffs claimed in the alterna
tive. that no price was agreed upon for the work and ma-
tevials, and that the reasonable value thereof is $3.375, ex-
clusive of extras.  The plaintiffs ¢laim (1) a declaration of
the estate or interest of Chave & Co. in the lands: (2) an
order that Chave & Co. pay plaintiffs $478.95 with interest
from 17th December, 1895 (3) that in default of such pay-
ment, all the estate and interest of Chave & Co. in the lands

and huildings, may be sold and the proceeds applied in pay-

ment of plaintiff®s ¢laim and costs: (4) all proper directions
and accounts for the purpose aforesaid, and (5), such further
relief as the case may require.

The issues raised by the defence of Chave & Co., and
plaintitf’s reply thereto. will he referred to hereafter. So
far as appears by the proceedings before me, the defendants
the hank have made no defence to the action. At the trial
plaintiffs put in an admission by Chave & Co., that hefore
the expiration of 30 days after the completion of the con-
tract. plaintifi’s elaim of lien was duly registered, and that
this action was commenced, and a certificate to that effect
duly registered as required by The Mechanies” Lien Ordin-
ance, Counsel for Chave & Co. also admitted on the trial
that the claim of $51 for extra work and materials was not
disputed.

One of the issues was as to the price of the work.
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Chave & Co., by their defence, denied that they contracted
with plaintiffs as alleged by them, and alleged that they
called for tenders for the erection of the building ; that plain-
tiff Degagne tendered thereon, and by his tender he offered
to erect it for %2975, which tender was accepted hy Chave
& Co., who furnizhed him with the plans and specifications,
and that he thereupon proceeded with the work.  Plaintiffs,
by their reply, allege that this tender was never intended hy
Eim or by Chave & Co. to be binding on him, but hy agree-
ment hetween them was made as a mere form, and on the dis-
tinet condition that it should not be hinding upon him, and
that he should he awarded the contract at the price which
should be named in the tender next higher to his, and that
the price named in such next higher tender was $3,375: that
by mutual consent of the plaintiff and Chave & Co., plaintiff
withdrew his =aid tender, and the agreement alleged in plain-
tiff’s statement of elaim was thereupon entered into.

Plaintiffs, in their evidence, both admit that Degagne did
put in a tender for $2,975, but both state that it was under-
stood between them and Chave & Co., that plaintiffs or De-
gagne were not to be hound by it. Degagne states that in
conversation with Chave about the proposed building, he
asked Chave if he was going to call for tenders for it, to
which Chave replied, * Yes, we will have to, because we keep
a lumber yard, and if we let a job to one contractor by pri-
vate contract, it will hurt our business with the others, but
we will do the same as we did the last time.” Degagne ex-
plains the latter part of this statement, by stating that, dur-
ing the previous year, he had built a house for Chave and
his then partner, Corriveau. who were then keeping a hard-
ware store.  He agreed to do the work for $300. They said
they would have to call for tenders as they were keeping a
hardware store. and they did not want to offend their other
customers.  Chave asked him to put in a low tender to show
the other fellows. Degagne then put in a tender for §225,
hut was afterwards paid the $300 agreed upon. Degagne’s
statement as to this arrangement between him and Chave
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and Corriveau is fully corroborated by Corriveau in his evi-
dence, and is not denied by Chave.

Plaintiffs agreed together to go in for the Chave & Co.
building.  Bach put in a tender, Cassan’s being lower than
Degagne’s.  Plaintiffs both state that, after putting in their
tenders, they went to Chave & Co.’s office, that when they got
there, Chave said to Degagne. “ Well. you are the lucky man;
another tender is lower than yours, hut we know you are
working together;™ that Hetu then said, “ We will say $3,000
for the job:™ that both then stated they could not do the job
for that price, and Degagne then showed Hetu his estimate
for the work, which amounted to $3,388; that Hetu asked
for the estimate, hut Degagne said he would give him a copy
of it, or he could see it at any time; that Hetu then said it
wits all right. and that plaintiffs must start work on Monday
morning. as they had to collect their material and they only
had a little over two months to finish the work. Degagne
also states that when Cassan told Hetu they could not do
the work for $3,000, Hetu replied, “ Anyhow you have no
time to lose; go on with the work.”

At the interview referred to, there were present the plain-
tiffs, Chave and Hetu and Dorais, their clerk, and Joseph
and Francis Lamoureau, all of whom gave evidence. Dorais
states that Degagne’s tender was the lowest, and that he never
heard any mention made of any price other than the price
named in Degagne’s tender. Hetu does not deny any of the
statements made by Degagne and Cassan as to what occurred
during the interview. He merely states that they let the job
to I'egagne, and that he was to get the amount of his own
tender. He also states that before the tenders were put in
he told Degagne that the lowest tender would get it. He
admits that Degagne’s was not the lowest, hut states that
they would not give the job to Cassan, hecause he was not
a responsible person.

Chave also does not deny the statement of Degagne and
(Cassan as to what occurred, beyond stating merely that they
let the job to Degagne for $2,975. Joseph Lamoureau does
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not secm to have any clear recollection as to what oceurred
during the interview, He states that on one occasion he
heard Hetu say to Chave that they would give Degagne the
preference on the work, and also heard Chave and Hetu tell
plaintiffs to go to work as quickly as possible as they had
only a short time to do it.

Francis Lamourcan’s evidence as to what oceurred is not
satisfactory.  He states that he heard Hetu telling Degagne
that he had the contract, and also heard either Chave or
Hetu state that Degagne was going to get the preference;
that he was to put in a low tender, and that he was to get the
job at the next highest tender.  He states that they talked
about the contract price.  Witness asked Hetu what the
contract price was, but Hetu did not tell him.  Witness at
first states that it was during this conversation that Degagne
was told that he would get the job at the next highest tender,
but he afterwards admitted that it might have been on a
subsequent oceasion.

Degagne himself admits that there was no agreement or
promise made during that interview that he was to get the
job at the next highest tender.  After the work was begun,
the architect employed by Chave & Co.. on more than one
occasion, asked Degagne to sign a contract for the work, but
he refused to do so, stating that he was waiting to have an
understanding with them about the price; the first occasion
was a few days after the tenders were opened.

Degagne states that about two weeks after the work was
started, plaintiffs had an interview with Chave and Hetu.
Degagne told them that the architect was pressing plaintiffs
to sign the contract, and that they could not expect plaintiff
to sign it, and that they must bring up the price to the next
highest tender.  Hetu said they could not do that. He and
Chave then left the room to consult. When they returned
they offered $150 more and to supply the lumber at cost price.

Plaintiffs declined to aceept this offer, and they separated
without reaching an agreement.  Cassan substantially cor-
rohorates this statement. hut states that when the offer of
$150 was made, he stated he would look over it: that no
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arrangement was made at that interview, and that next
morning they went on with the work. Neither Chave nor
Hetu make any reference to this interview in their evidence.

The evidence satisfies me that the tender put in by De-
gagne to erect the building for $2,975 was not a bona fide
tender, and that neither he nor Cassan ever intended to do
the work for that price. 1 am also satisfied that both Chave
and Hetu were aware, either before the tender was put in,
or at all events during the first interview after the tenders
were opened, that plaintiffs did not intend to do the work
at that price. Their conduct and statements during that
interview leads to the suspicion that, while knowing this they
induced plaintiffs to enter upon the work without any agree-
ment as to price, thinking they might afterwards hold them
to the price mentioned in Degagne’s tender.

During the argument I expressed the view that plaintiffs.
having by an arrangement with Chave & Co., put in a pre-
tended tender for the purpose of deceiving others, might now
be estopped from claiming, even as against Chave & Co.,
that it was not bona fide, but 1 cannot find any authority
which goes the length of establishing that view. There is
nothing in the evidence which shows that there was at any
time any agreement between the parties as to the price of
the work. Francis Lamourcau states that he heard either
Chave or Hetu state that the price was to be the amount of
the next highest tender fo Degagne’s, but I doubt whether
that statement can be relied upon.

There being no agreement as to price, plaintiffs are en-
titled, unless otherwise disentitled, to recover for the work
done,

Chave & Co. claim that it was a condition of the contract
that the building should be completed hefore 1st December,
1895, and that Degagne should pay them, as liquidated dam-
ages and not by way of penalty, $25 for each week the build-
ing remained uncompleted, and they allege that the building
18 not yet completed. Plaintiffs by their reply deny this,

T LR, VOL. 1L.—16
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and allege that if they did so agree, such agreement was dis-
charged in whole or in part for the reasons set out in their
pleadings.

Chave & Co., by their defence, claim a deduction at the
rate of $25 per week from 1st to 17th December, 1894, for
non-completion.  On the latter date their architect certified
that there were some defects in the plastering which required
going over. hut which could not be done until spring, and
in their certificate they suggested to plaintiffs that if they
gave Chave & Co. security they would complete the work as
early in the spring as possible, this should not stand in the
way of a settlement.

Degagne in his evidence shows that a delay of more than
17 days was occasioned by the default of Chave & Co. not
supplying materials, which, hy the terms of the contract,
they were hound to supply, and which plaintiffs could not
obtain elsewhere within the periods of delay. This evidence
is not contradicted or questioned, and, to my mind, it is a
sufficient answer to the claim for liquidated damages.

The language of the provision in the contract respecting
the payment of damages for non-completion, is peculiar. Tt
i= as follows: “And the contractor further agrees to pay the
proprietor the sum of $25 per weck until such time as the
work is completed.” Tt does not provide that the payment
shall be hy way of liquidated damages. Neither does it pro-
vide that the payvment shall be computed from the time fixed
for the completion. Construing it literally, it apparently
provides that the contractor shall pay $25 per week from the
time the contract was entered into until the time the build-
ing was completed. Tt is, however. unnecessary for me to
decide what is the effect of such a stipulation.

Chave & Co. further claim that, by the terms of the con-
tract it was a condition precedent to the right to sue, that a
cortificate should he furnished by plaintiffs, signed by the
architeet of defendants the bank. showing the amount due
wnder the contract. Plaintiffs, hesides denying this, allege




DEGAGNE V. CHAVE.

that the building was completed to the satisfaction of the
architect, and that he so certified.

The only contract put in was the specifications which
contained sundry stipulations, but 1 cannot find in it any
such provision as that alleged by Chave & Co. Even if such
» provision was contained in the contract, it has not been
shown that any architect was ever appointed by the bank.
In fact the only architect appointed was the one appointed
Iy Chave & Co.  Hunt v. Bishop' shows that, where no archi-
teet is appointed by the person to whom the power of ap-
pointment is given, such provision hecomes inoperative.

Chave & Co. also claim that they never entered into any
agreement with plaintiff Cassan. T am satisfied from the
evidence that they knew all along that he was interested in
the work, and that they were dealing with him as well as
with Degagne. Their architect’s certificate is addressed to
hoth plaintiffs. Besides this, it has been shown that he has
an interest in the subject matter, and apart from any know-
ledge by Chave & Co. of that fact, he is entitled to he joined
a= a plaintiff.

Chave & Co. have paid into Court $180, claiming that it
is sufficient to satisfy plaintiffs’ claim and costs.

I find, upon the evidence, that the value of the work, if
completed in accordance with the contract, would he $3.375,
exclusive of the extras claimed. Degagne in his evidence
states that the amount which should bhe deducted for un-
finished work is %63, and that deductions to that amount
were included in the credit of $2,947.91. Dorais, the clerk
of Chave & Co., states that deductions only to the amount of
%56 were included in that credit, and that the architect fur-
vished him with a statement, showing that $68 should he
deducted. The architect was not called. T therefore hold
that only $63 should be deducted for work undone or im-
properly done. T think the onus was on plaintiffs to show
that the whole of this was included in the credit of $2,947.91,
and it has not heen shown to my satisfaction that more than
£56 was g0 included.

'8 Ex. 675; 22 L. J. Ex. 337,
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The account, therefore, stands as follows:—

Building, per contract ........... $3.375 00
HXIPE WOLK . uiiies cmmin s blewieoining 51 00

$3,426 00
Less amount  credited., . $2.947 00
Less balance of deduc-

tions not included. .. 500 2,592 91
BAMANO® v« s« nswnsisssivasis DO

Plaintiffs are therefore entitled to an order for payment
by Chave & Co. of $473.09 and cost of suit. Plaintiffs are
also entitled to a declaration that they arve entitled to a lien
upon the estate or interest of defendants, Chave & Hetu, in
the lands in question he,ein for $473.09. and their cost of
suit, less the amount paid by them into Court. The amount
paid into Court by defendants, Chave and Hetu, will be paid
out to plaintiffs on account of the amount found due to them.

Plaintiffs claim, also, a declaration of the estate and
interest of defendants, Chave and Hetu, in the lands in ques-
tion, and for an order that in default of payment by them
of the amount found due to plaintiffs, such lands may be
sold and the proceeds applied towards payment of such
amount and cost. [ cannot, upon the materials hefore me,
make such a declaration or order. Plaintiffs charge that
defendants, Chave and Hetu, are entitled to an equitable
interest in the lands in question, and it may be, that defen-
dants, the bank. by not defending the action, have admitted
the existence of such an interest; but, in any event, the na-
ture and extent of the interest is not admitted. and there is
nothing to show me what it is or its value. There will,
therefore, he a reference to the clerk to ascertain and report
upon the nature, extent and probable value of such interest.
I reserve further order herein, until after the clerk has made
his report.

REPORTER :
J. E. Wallbridge, Advocate, Edmonton.
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McDOUGALL v. CAIRNS.

Sule of land—Agency—Ratification—~Ntatute of Frauds—Part per-
formance,

One I, who had been appointed agent for the management of the
plaintifi’s estate at K. by the plaintiff's wife. which appointment
was expressly  ratified by the plaintiff, had appomnted, with her
authority, one M., a real estate agent, as agent for sale. M. made
several sales, all of which were confirmed by the plaintiff, and,
on the February, 1904, sold to the defendant ('., the land in
question, of which sale the plaintiff was duly notified; and the
defendant went into immediate possession and commenced making
improvements, of which the plaintilf was also notified on the
19th of February. On the Sth of June after a large sum had
been spent in improvements, the plaintiff notified the fendants
that he repudiated the sale and brought action for possession,

Held, (1) That M. had authority from plaintiff through T. to make
the sale to the defendant

(20 That if M. had not been authorized to make the sale, the plain
tiff had ratified it by his conduet in standing by and allowing de
fendant to make improvements under the arrangement of purchase,
and not immediately  repudiating it and giving notice within a
reasonable time

(3) That the part performance of the agreement of purvhnsu by
defendants  was sufficient to take it out of the Statute of

'
Frauds.
Cuwre, whether non-compliance with the Statute of Frauds comes in
question in an action of ejectment or whether the plaintiff could
recover possession in such an action by reason of a breach of any
of the terms of the agreement

[Scorr, J., February 25th, 1896.

The action was tried at Edmonton on the 14th, 15th, 16th
and 17th Oectober, 1895.

N. D. Beck, Q.C., for defendants.

. M. Woodworth, for plaintiff.

The pleadings and evidence are sufficiently set forth in
the judgment.

[February 25th, 1896.]

Scotr, J.—In this action the plaintiff claims that the
defendants on or about the 1st May, 1894, without his au-
thority. entered upon and occupied a portion of River lot 8
in the town of Edmonton, owned by him, and dug a cellar and

Statement,

Argument.

Judgment.
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Judgment.  crected a brewery thereon ; that they still continue to occupy

Scott, J.

game and refuse to give up possession to plaintiff; that by
their acts and occupation of the premises they have greatly
damaged same and have prevented plaintiff from surveying
same and laying same off into streets or lots or selling same.
Plaintiff claims possession, an injunction restraining further
trespasses, $250 for damages to the premises, $150 for pre-
venting the survey and sale and $50 per month for mesne
profits,

Defendants, besides denying plaintiff’s title and the acts
complained of, claim that they are entitled to possession
under an agreement for sale by plaintiff, and they also claim
that, if the plaintiff iz not bound by the agreement for sale,
they are, by reason of the improvements having heen made
by them under the bona fide bhelief that such agreement was
valid and hinding upon the plaintiff, entitled to a lien upon
the property for the purchase money paid thereon and in-
terest and the value of the improvements made by them
thereon, and to retain possession until payment of the amount
and value thereof.

The lands in question are part of the undivided portion
of River lot 8, and consist of about one-fourth of an acre on
the south-west corner of that lot and fronting on the River
Saskatchewan.

Plaintiff proved title to the lands in question under a
certificate of title issued to him on 24th November, 1901.

On the 3rd February, 1894, one James Macdonald, a real
estate agent in Edmonton, entered into an agreement with
defendant Cairns for the sale to him of parts of River lots
G and 8. The following memorandum of agreement was
drawn up by Macdonald at that time and signed by defen-
dant Cairns:

“ February 3rd. 1893.
“ Thomas Cairns,—

“Agmt of sale for part of River lots 6 and 8, having a
frontage of 150 ft. on the river, from Donald Ross’ place
cast, and of sufficient depth to cover a superficial area of one
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square acre, the east line to run parallel to Ross, the con-
<ideration $150; one-third cash, balance in one year. Int.
3 per cent.; purchaser to pay cost of survey.
“Sgd. Thomas Cairns.”
At the time of entering into the agreement, defendant
(airns paid Macdonald $50 on account of the purchase
money, and received from Macdonald the following receipt:

“ Edmonton, February 3rd, 1894.

“Received from Mr. Thomas Cairns the sum of fifty
dollars, first payment on an acre lot on River lot 6 & 8.
“$50. “Sgd. James Macdonald, Agt.”

The portion of River lot 8 included in this agreement is
the portion in question herein. The date “1893” men-
tioned in the memorandum of agreement f= an error and
should have heen 1894,

On the day after entering into this agreement, defendant
(airns took possession of the premises under it. On that
day he took some lumber thereon and started to build an
ice house thereon, and on the same day he let a contract to
dig a cellar thereon for his brewery. It is not shown whether
the ice house was erected on River lot 6 or on River lot 8;
hut the cellar was afterwards dug on River lot 8 during the
month of March, 1894.

On 6th February, 1894, defendant Cairns left for Portage
la- Prairie, where he then resided, and did not return to
Edmonton until 8th May following. His post office address
was known to Maedonald.

The portion of River lot 6 included in the agreement
was, on 20th May, 1895, transferred to the defendants under
the agreement, defendant Cairns having in the meantime
conveyed an interest in the purchase to his co-defendant.

About 24th November, 1891, plaintiff’s wife came to
Edmonton and employed Mr. S. 8. Taylor, advocate, to act
15 agent for plaintiff in respect of hi¢ Edmonton property,
which consisted of River lot 8. She then authorized him to
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make sales of the property, and the terms of the agency are
set forth in a letter then written by Mr. Taylor to the plain-
tiff and delivered to the plaintif’s wife. The letter is as
follows :
“ Edmonton, November 24th, 1891.
“ David Macdougall, Esq.,
“Morley, Alta.

“8ir,—1 will manage your estate in Edmonton and
attend to and make all sales for a commission of 5 per cent.
on selling price of each picce of property sold.

“The firm of 8. 8. & H. C. Taylor will do all transfer
husiness and conveyvancing at $5 for each conveyvance where
lot sold for $300 and upwards. and $1 for each conveyance
where lot <old for $150 to $300, and $3.50 for each which
sold under $150.

“The percentage includes the settling of all disputes
(except suits. if any, and conduct of the same) and the
general management and advising concerning estate matters,”

“Yours very truly.
“8. 8. Taylor.”

Plaintiff afterwards expressly ratified the authority con-
ferred 1y his wife upon Mr. Taylor, and no restrictions were
afterwards placed upon the authority so eonferred upon him
except that, upon a plan of River lot 8 obtained hy Mr.
Taylor from plaintiff’s former agent, along with the other
papers relating to the property, certain lots and parcels
shown thereon were marked in pencil with the letter “R.”
and plaintiff’s wife informed Mr. Taylor that plaintiff de-
sired to reserve from sale the lots so marked. That was the
only intimation Mr. Taylor appears to have had that any
portion of the lots were reserved from sale, hut the letter
“R™ was afterwards placed on other lots and parcels in
accordance with suggestions made from time to time hy Mr.
Taylor that such should be reserved.

The letter “R” was not at any time placed upon the
ungurveved portion of which the premises in question formed
a part.
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At the time of Mr. Taylor’s appointment as agent he
suggested to plaintiff’s wife that Macdonald should be ap-
pointed as selling agent of the property. She then assented
to his being so employed and authorized Mr. Taylor to
arrange with Macdonald to sell for plaintiff.

Taylor afterwards employed Macdonald to make sales of
the property and, under this authority, Macdonald made some
fifteen different sales of other portions of the property, all
of which were afterwards ratified by plaintiff.

It does not appear however that. at the time these por-
tions were sold, Macdonald had any instructions from Taylor
to gell any of the unsurveyed portion.

Taylor appears to have referred to plaintiff from time to
time the question of the propriety of making sales of dif-
ferent portions of the property and, as each sale was made, to
have sent plaintiff a formal agreement of sale for his signa-
ture, hut no such reference was made to him as to the sale
to defendant Cairns except as hereinafter mentioned.

It also appears that. at the time of the purchase hy the
defendant Cairng, Taylor was acting as agent for the owners
of River lot 6. and had employed Macdonald to make sales
thereof.

Macdonald states that when he received from defendant
Cairns an application to purchase the property mentioned
n the memorandum of agreement, he submitted the offer to
Taylor, who then consented to the sale. Taylor states that
when Macdonald submitted Cairns’ offer he told Macdonald
to make the sale in the usual manner and submit his memo.
of agreement and the cash payments and papers would be
prepared and sent to the parties for signature.

On 18th February, 1894, Mr. Taylor wrote in the name
of his firm to plaintiff a letter of which the following por-

tion relates to the matters in question.

“ Edmonton, February 18th, 1894.
“David Macdougall, Esq., Morley.
“Sir,—We have two applications to purchase river front
of River lot 8. and have made arrangements to purchase
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Scott, 4. will start from the westerly limit of your river front and
run east 150 feet, and will take in quite a portion of the
Methodist Mission property, as it runs back about north-west,
making a rectangular piece of ground and running in the
most convenient direction to suit your interests.
The brewery man has consented to give for the whole acre
with the frontage of 150 feet the sum of $150, and pay the
costs of survey. This $150 will be divided two-thirds to you
and one-third to the Methodist Chureh upon the ground that,
notwithstanding that your portion of the land is about one-
third of the portion hought, it is on the river front and
consequently worth about twice as much as the Methodist
Church portion, although theirs is the largest portion of the
acre.,

* Thig we consider a first class proposition and would

like to have you ratify our action in the matter e

No reply to this letter was received from plaintiff, but his
wife wrote on 21st February, 1894, to Taylor’s firm stating
that plaintiff was away from home, that he would return in
ahout ten or twelve days, and that she could do nothing until
his return.

On 1st March, 1894, Taylor again wrote to plaintiff a
letter which contained the following:—

“ Re Electric light station and brewery—As before stated,
I trust you will assist me in closing this matter. You can
readily see that it would be a great advantage to have these
two large industries on your estate. Others have tried to
get them on their land, but o far have been unsuccessful.”

On 29th March, 1894, Taylor again wrote plaintiff as
follows :—

*“Kindly let me have your reply at once to the Cairns
brewery offer for lot near electric light station, also re new
electric light site. Cairns has started to dig his cellar, but
without my consent or knowledge. Would strongly advise
acceptance. S
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On 2nd April, 1894, M. McKenzie, who appears to have
heen acting as confidential adviser to plaintiff, came to Ed-
monton and took over plaintiffs business from Taylor and
appointed one Heiminck plaintifP’s agent, but Taylor con-
tinued to act as solicitor for plaintiff in respect of his Ed-
monton estate.

On Gth April, 1894, Taylor wrote Macdonald stating that
the management and sale of the plaintiff’s estate was trans-
ferred to Heiminck, and asking him to prepare a statement
of the number of lots that were open for sale. Macdonald
on Tth April, 1894, furnished Taylor with a statement headed
as follows, “ List of lots offered for sale on River lot 8, Ed-
monton, April 20th, 1892.” There is no reference in this
statement to the sale to the defendant Cairns: bhut
Macdonald states that its omission was an oversight and that
he forwarded to Taylor with the statement a cheque for the
cash payment made by defendant Cairns, and he produces the
cheque therefor, which hears same date as the letter enclos'ng
the statement.

Taylor forwarded this statement to plaintiff on 9th April,
1894, with a letter in which he says, “ You will notice hy
such list that Mr. Macdonald only received a portion of the
lots of your estate, the balance being reserved by you from
sale. Tt therefore cannot be expected that Mr. Macdonald
could make the same breach of faith that Mr. Young made
with vou and sell the property which you had expressly re-

served from sale.”

On 29th May, 1894, Taylor wrote to Heiminck as follows:
“Re T. Cairns lot.  There has been paid on this lot by the
vendee the sum of $44.50. This we presume will be sufficient
information to you. It was paid April 9th, 1894.”

On 30th May, 1895, Heiminck wrote Taylor in reply to
last mentioned letter. 1In this letter Heiminck states as fol-
lows, “We informed him (Cairns) that if he had not made
any definite arrangements with you for the purchase of the
property. . . . we on Mr. McDougall’s behalf could not
approve of the sale.”
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On 8th June, 1894, Taylor wrote to Heiminck as follows:
* With reference to your inquiry re Cairns lot, we would say
that when Mr. Cairns made application to purchase the same
through Mr. Macdonald, that he was instructed that David
McDougall’s consent would first have to be obtained before
the sale could be confirmed. Pending that confirmation Mr.
Cairns made the first payment to Mr. James Macdonald,
which was afterwards handed over to us, and which we still
hold pending Mr. MeDougall’s decision, and which we will
have to return to Mr. James Macdonald for Mr. Cairns, and
he in turn to Mr. Cairns if Mr. McDougall does not confirm
the sale. It was distinetly understood by all parties that he
had no power to close the sale without Mr. McDougall’s con-
sent, and when Mr. Cairns called upon us about one month
ago for the first time we informed him of the condition of
affairs, and to call upon you to arrange the same. Instead
of doing this we understand that he has taken it into his
head to dig a cellar there and build a building, notwithstand-
ing he has no title or agreement of sale of the property.

»

On the same day Taylor sent a copy of this letter to de-
fendant Cairns, and in his letter therewith advised him “ to
call on Mr. Heiminck at once and complete arrangements
for said land, or we will advise an action of ejectment to
compel you to remove said buildings,”

On 2nd August, 1894, Taylor wrote to plaintiff enclosing
a cheque for $43.61 “in full of Thos. Cairns’ first payment
re his unsurveyed lot on the Methodist Mission and your
estate.”

On 4th August, 1894, plaintiff wrote Taylor returning
the cheque and stating as follows:

* Messrs, 8. 8. and H. C. Taylor, Egqs., Edmonton.

“Dear Sirs,—I enclose cheque, $43.61, from Thomas
Cairns.  As this is the first T know of this transaction. as
Mr. McKenzie seen P. Heiminck & Co., he was to have that
all surveyed, and at that time he placed that part of the
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husiness all in Mr. Heiminck’s hands. so you will refer to
him.”

On 15th August, 1894, Taylor’s firm wrote plaintiff, and
in this letter they made the following statement respecting
the sale to defendant Cairns.

“We are surprised that this matter is not carried out,
hecanse we believe that Mr. Macdonald had proper instruc-
tions and proper authority to make the sale.”

On 22nd August, 1894, plaintiff wrote Taylor’s firm as
follows :

“Yours of August 15th to hand, r¢ Mr. Cairns. As you
transferred all to Mr. P. Heiminck & Co. of my property that
was sold by you and your agent to Heiminck and myself,
with no mention made of Mr. Cairns, T consider myself out
of the Cairns transaction all together as I turned all sale of
the property over to Heiminck.”

Taylor continued to act as solicitor for plaintiff, and in
respect of River Lot 8 until some time in the month of Sep-
tember, 1894,

Upon the evidence 1 hold that Taylor had authority from
plaintiff to sell the premises in question. It does not appear
from the evidence that plaintiff ever questioned the existence
of such authority, and his letter of 22nd Angust, 1894, to
Taylor shews that he did not repudiate the sale on that
ground, but merely on the ground that Taylor, when trans-
ferring the husiness of the estate to Heiminck, made no men-
tion of that sale. v

I also hold that Macdonald. at the time he made the sale
to defendant Cairns, had authority from Taylor and from
plaintiff through Taylor to make such sale.

I also hold that the sale by Macdenald to defendant
Cairns on 3rd February, 1894, was and was intended by the
parties to be an absolute sale of the property, and was not
dependent or conditional upon plaintif’s ratification thereof.

The acts and conduct of Taylor subsequent to the sale
are only material as tending to throw doubt upon the state-
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ment that he had authorized Macdonald to make the sale, but
notwithstanding the doubt which might thus be created, 1
helieve the statement, corroborated as it is by the evidence
of Macdonald, whose testimony as to the existence of the
authority has not been impeached, and also by the evidence
of defendant Cairns. who states that the understanding was
that, as soon as he got the land surveyed, he was to get the
proper, papers, and shows that, from the date of his agree-
ment with Macdonald, his acts and conduct throughout were
inconsistent with any other view than that he considered him-
self to he the absolute purchaser.

Taylor’s letter of the 18th February, 1894, to plaintiff is
not inconsistent with the view that he then looked upon the
sale as absolute. He states, “one man wants to build a
brewery, and has made arrangements to purchase from you.”
If all that had been done at that time was the making of an
offer to purchase by the defendant Cairns it could not be
said that he had made arrangements to purchase. Then,
again, Taylor states, “ we would like to have you ratify our ac-
tion in this matter.” If no sale had been made there does
not appear to have been anything to ratify.

I am also of opinion that even if Macdonald had not heen
authorized to sell to defendant Cairns, or the sale had heen
made subject to plaintiff’s ratification, such ratification is to
be implied from his conduct.

Plaintiff knew by Taylor’s letter of 29th March, 1894,
that defendant Cairns was then digging a cellar on the pre-
m ses, and plaintiff must have known that this work was
heing done under the arrangement for purchase referred to
in Taylor’s letter of 19th February, 1894. TIf plaintiff in-
tended to repudiate the sale it was his duty to have caused
Cairns to be notified without delay of such repudiation.
Cairns states that the first intimation he had of his purchase
heing disputed was when he received Taylor’s letter of the
8th June, 1894, In the meantime he had erected his brewery
on the premises, and expended ahout $3,000 in improvements.
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I believe Cairns’ statement as to the time he first received
notice of his purchase being disputed. It is true Taylor
states that he told Cairns some time in May, 1894, that he
had hetter not go so fast with his improvements until he had
got his agreement of sale signed, but it does not appear from

his evidence that he intended to convey the impression that
the sale would not be carried out. And Cairns states that
Taylor told him on that occasion that the sale was all right.

Heiminck states that during the month of May, 1894, he
warned Cairns not to build, but this Cairns denies. If
Heiminek’s letter of the 30th May, 1894, could be relied
upon as correctly stating what he did say to Cairns, there
was nothing in the statement to indicate to Cairns that there
was anything wrong with the purchase, because he then sup-
posed that he had made definite arrangements with Taylor,
through Macdonald, to purchase the property.

In my opinion the plaintiff did not give notice of repudia-
tion within a reasonable time, and, such heing the case, he
must be taken to have ratified the sale.

I doubt whether it is necessary for me to decide whether
the agreement relied upon by the defendants complies with
the requirements of the Statute of Frauds. In my view, the
part performance by them of the agreement is sufficient to
entitle them to rely upon it, even if it does not comply with
the statute.

I think also that it is open to question whether, apart
from this, the objection raised as to non-compliance with the
statute is tenable. No action is being brought upon the
agreement. Tt only comes in question by reason of the fact
that defendants are claiming by way of defence that they are
entitled to possession under it. In Leroux v. Brown' it was
held that section 4 of the statute does not render an informal
contract void, but merely provides that no action shall be

‘12 C. B. 801: 22 L. J, C. P. 1: 16 Jur. 1021: 1 W.R. 22
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brought upon it, and the same view was expressed in Miles
v. New Zealand Alford Estate Co.?

The evidence shows that defendant tendered to plaintiff
through his agent Heiminck the balance of the purchase
money, and that same was refused. 1t is doubtful, however,
whether, in the absence of such a tender, the plaintiff in this
form of action would he entitled to recover possession by
reason of any breach by the defendants of the agreement to
purchase,

T give judgment for the defendants.

REPORTER:
J. E. Wallbridge, Advocate, Edmonton,

54 L. J. Chy 1035: 82 Ch. D. 266: 53 L. T. 219; 34 W. R. 609,

McCARTHY v. BRENER.

Constitutional law——Colonial Legislatures—Powers of—Batra tervitorial
laws—J udicature Ordinance—~service out of the jurisdiotion—
Small debt procedure,

A colony having authority to establish Courts of civil jurisdiction and
to provide for procedure therein has also the power necessarily in-
cident thereto of providing for service of process upon defendants
residing ovt of its jurisdiction.

The Legislature of the Territories has authority under the powers
conferred by the N, W, T. Act to make such provisions,

Section 32 of Ordinance 5 of 1894 (amending J. O. 1898) relating
to Small Debt Procedure provides :

*The summons shall be returnable,

“(¢) Where the defendant resides in any place in Canada outside
the Territories, or in the United States of America, at the ex-
piration of 20 days from the service thereof ;

“(d) Where the defendant resides in any part of the United King-
dom, at the expiration of 30 days from the service thereof ;

“(e) In any of the above cases it shall not be necessary to obtain an
order for service out of the jurisdiction.”

Held, (1) Neither an order for leave to issue a writ for service out

of the jurisdiction, nor an order for leave to serve such a writ, is
necessary under this procedure,
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(2) Nor is it necessary that a proper case for service out of the
jurisdiction should be shown by the statement of claim ; but semble,
if a defendant served out of the jurisdiction can show affirmatively
that the action is not one in which service out of the jurisdiction
would be allowed under the ordinary practice of the Court, he
would be entitled to an urder setting aside the service.

[8BcorT, J., March 5th, 1896,

Application to set aside a Writ of Summons issued under
the Small Debt Procedure and served out of the jurisdiction.
The grounds on which the application was founded suffici-
ently appear in the judgment.

Peter McCarthy, Q.C., for the plaintiff.
(', MeCaul, Q.C., for the defendants.

[ March 5th, 1896.)

Scorr, J.—This is an application by defendants, to set
aside the summons herein and the service thereof upon them
on the following grounds:

1. That defendants are resident and domiciled out of the
jurisdiction of the Court, which has no inherent jurisdiction
over them,

2. That the legislature of the Territories has no power to
pass an Ordinance or enact a law subjecting persons who are
resident and domiciled out of the Territories to the jurisdic-
tion of the Territorial Courts.

3. That no Ordinance authorizes the service out of the
Jjurisdiction of a summons such as was served on the defen-
dants,

t. That the summons was not issued for service out of
the jurisdiction and no leave to issue a writ for service there-
out has been obtained.

5. That service out of the jurisdiction has not been al-
lowed by a Judge nor was leave obtained for such service.

G. That it does not sufficiently appear from the pleadings

and proceedings that this case is a proper one for service out
of the jurisdiction.
T.LR. VOL. 1L.—17
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1. That section 32, sub-section (¢) of Ordinance No. 5 of
1894, has not altered the law respecting service out of the
jurisdiction.

The plaintiff sues in his own right and as assignee of
several other persons to recover $62.79 for work and services
done and performed by him and such other persons as advo-
cates in the prosecution of a certain action in this Court,
wherein the defendants were plaintiffs and one Donohue was
defendant, particulars of which claim were rendered to these
defendants,

The Writ of Summons purports to have been issued under
the provisions relating to Small Debt Procedure contained in
Ord. No. 5 of 1894, and was served on the defendants in
Ontario where they are domiciled.

It appears that no order was made directing the issue of
a Writ of Summons for service out of the jurisdiction nor for
the allowance of service thereof thereout.

As to the first ground, it was contended that the colonies
have not under their constitutions any legislative power or
authority over persons resident or domiciled outside the
colony, and therefore that colonial legislatures cannot pro-
vide for service without the limits of the colony of the writs
of the colonial Courts.

Defendant’s counsel referred to Pigott on Service out of
the Jurisdiction at p. 201.  There the author says, “An im-
portant constitutional question however arises . . . as
to the whole hody of rules for service out of the jurisdiction:
Do the powers delegated to a colonial legislature include the
passing of such extra-territorial laws at all? Is its juris-
diction unlimited? or is it limited to legislating for a class,
which might for convenience he called ¢ colonial subjects’ ?
These questions are likely to be considered in an appeal pend-
ing before the Judicial Committee and the consideration of
them must therefore be postponed. It is sufficient to notice
for the present that in MacLeod v. Attorney-General of New
South Wales,' the Judicial Committee has held that the juris-

G0 L. TP CLO5: (1891) AL C. 455 65 L. T. 321; 17 Cox 341.
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diction of colonial legislatures in criminal matters is limited
not only to persons in the colony but also to offences com-
mitted within their Territories.”

It does not appear that this constitutional question has
vet heen settled by the Judicial Committee, and in the ab-
sence of any direct authority I cannot uphold the conten-
tion.

In Jeffreys v. Boosey,* Baron Parke defines this principle,
“The Legislature has no power over any persons except ite
own subjects, that is, persons natural born subjects or resi-
dent or whilst they are within the limits of the kingdom.”

The same authority, Pigott, p. xlviii., shows that procedure
relating to service out of the jurizdiction, though conflicting
with the general principle referred to, is now universal in
the codes of procedure of all nations, and says, “The princi-
ple of assuming jurisdiction over absent defendants in certain
cises Is part of the universal practice of nations and should
be recognized as a principle of the law of nations.” He also
states, at page 201, that such jurisdiction is assumed by all
the colonies of the Empire,

[ see no reason why a colony having authority to estah.
lish Courts of civil jurisdiction and to provide for procedure
therein, should not be held to have authority to include in
such precedure a practice which forms part of the code of
procedure of every civilized nation.

As to the second ground, it is contended that even if the

Dominion Parliament possessed the necessary power, it has
not clothed the Legislative Assembly with authority to pro-
vide for such a procedure.

The Judicature Ordinance was passed under the authority
of section 15 of the N. W. T. Act (R. 8. C. 1886 c. 50) and
Ord No. 5 of 1894 under the authority of sub-section 10 of
section 13 of the same Act, as amended hy 54-55 Vie. (1891)
c. 22 Under each of these sections the Territorial Legisla-

4 H, L. Cas, 815; 8 C. L. R. 24 L. J. Ex. 81; 1 Jur.
(N.8)) 615,
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ture had power to provide by Ordinance for the administra
tion of justice in the Territories and for procedure in Terri-
torial Courts of Civil Jurisdiction. Service out of the juris-
diction is merely a matter of procedure, and in my view the
power to make provision for it must be taken to be included
in the powers given by the sections referred to.

As to the third, fourth, fifth and seventh grounds, Ord.
No. 5 of 1894, sub-sections (¢) and (d) of section 32, pro-
vide that the summons shall be returnable at the expiration
of thirty days from the service thereof where the defendant
resides in any place in Canada outside the Territories or in
the United States of America, or in the United Kingdom.
To my mind this plainly indicates that the summons may be
served out of the jurisdiction.  Sub-section (e) however puts
the matter beyond doubt by enacting that in the cases re-
ferred to it shall not he necessary to obtain an order for ser-
vice out of the jurisdiction. English Order 2, Rule 4, which
is in force here by section 556 of the Judicature Ordinance,
provides that no Writ of Summons for service out of the juris-
diction shall be issued without leave of the Court or a Judge;
and section 32 of the Judicature Ordinance provides that
service out of the jurisdiction may be allowed by a Judge in
certain cases therein specified.

Both here and in England, the practice is to combine
hoth applications and to apply for and obtain an order giving
leave hoth to issue the writ and to serve out of the jurisdic-
tion. The order specifies the number of days after service
within which the writ shall be made returnable. If such order
is obtained it ig not necessary to obtain another order for the
allowance of service.

Such heing the practice at the time of the passing of Ord.
No. 5 of 1894, and in view of the fact that sub-sections ¢ and
d of section 32 provide for fixing a return day for a summons
issued for service out of the jurisdiction (a provision which
would be unnecessary if an order for the issue of the summons
were necessary), and of the further fact that sub-section e
provides that in such cases it shall not be necessary to ohtain
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tention of the Ordinance is that an order to issue a writ for
service out of the jurisdiction shall not be necessary.

This mode of procedure is not new. According to Pigott,
at p. 44, under the General Orders of the Court of Chan-
cery of May, 1845, and the Consolidated Orders of 1860, it
appears that it was unnecessary to obtain an order for the
issue of a subpeena for service out of the jurisdiction and,
unless my memory is at fault, the rules of the Court of Chan-
cery in Ontario provided for the filing of a bill of complaint
and the service thereof out of the jurisdiction without any
order heing required.

I do not wish to be understood as holding that in any
suit brought under the provisions of Ord. 5 of 1894 a defen-
dant may be served out of the jurisdietion. It appears to
me that if a defendant =0 served can show affirmatively that
the action is not one in which service out of the jurisdiction
would be allowed under section 32 of the Judicature Ordin-
ance he would be entitled, upon an application showing this,
to an order setting aside the service.

As to the sixth ground, I am of opinion that it is not neces-
sary that the pleadings or proceedings should show that the
case is a proper one for the allowance of service out of the
jurisdiction. There is no provision of the Judicature Ordin-
ance which requires that such shall be shown by the pleadings.
The only proceeding which shows it is the affidavit upon
which the order iz obtained. I have already held that an order
is unnecessary in this case and therefore no affida.it need be
filed. There is no provision that where no such affidavit is
liled the fact that the action comes within section 34 shall be
disclosed in some other way.

Application refused

REPORTER.
% Wallbridge, Advoeate, Edmonton.
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THE QUEEN v. WEBSTER.

Criminal law—"Trial—Elcetion to be tried by Judge or Judge and
jury—Withdrawal of clietion—New election—Effeet of election
—Refusal of Judge to dispense with a jury,

The N, W, T, Act, R. 8, C, 1886 ¢. 0, s. 67 (section substituted
by 54-55 Vie, 1891 ¢, 22, = 9, provides that: * When the person
is charged with any other eriminal offence the same shall be
tried, heard and determined by the Judge with the intervention
of a jury of six; but in any such case the accused may, with his
own consent, be tried by a Judge in a summary way and without
the intervention of a jury.

Held, that in the event of the accused welecting to be tried by a
Judge alone the Judge is not bound so to try the case, but may
insist upon the intervention of a jury., 8o held where the acensed
was first tried with the intervention of a jury who disagreed, and
upon a second trinl coming on withdrew his first eleetion and
elected to be tried by the Judge alone,

[Court in bane, June 2nd. 1896,

Statement. (‘rown ease reserved,
Argument, C. C. McCaul, Q.C., for the Crown,

J. AL Lougheed, O.C.. for the prisoner.

The judgment of the Court (RicnarpsoN, WETMORE,
McGuire, and Scorr, JJ.) was delivered by

[June 2nd, 1896.]

Judgment Ricnarpson, J.—Brewster was duly charged hefore Mr.

Justice RovrLeav with theft of a number of eattle, the value
exceeding, as appears, $200, on the Tth January, 1896, and
was then tried before that Judge with the intervention of
a jury. The jury upon that occasion being unable to agree
upon a verdict were discharged by the Judge. That trial
thus failing results, Brewster was subsequently, on the 19th
February, again hrought hefore the same Judge, for trial on
the charge, with the intervention of another jury, when Brews-
ter expressed his consent and applied to be tried by the J udge
alone in a summary way and without the intervention of a
jury. The Judge refused this application and the trial took
place with a jury. The Judge having some doubts after the
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trial as to the correctness of his ruling has referred the fol-
lowing questions to the Court for Crown Cases Reserved.

1. When an accused person, under section 67 of the North-
West Territories Act as amended, consents to be tried by
the Judge alone in a summary way without the interven-
tion of a jury, can the Judge refuse to so try him, and is
he bound to comply with the prisoner’s request?

2. Did the Judge’s action result in a mis-trial?

"The answer to the first question propounded by the Judge
depends upon the construction which this Court gives to
section 67, and particularly as to whether or not the word
“may ™ used in that section has an imperative or discre-
tionary meaning; in other words, whether an accused has
an absolute power of determining the manner of trial, or
has only the right of consenting if the Judge be willing and
considers the case hefore him a proper.one, and is willing
to assume the whole responsibility of trying it alone.

The North-West Territories Act, ss. 66 and 67, provides
procedure for the trial of all criminal charges. As to the
class of cases falling within those deseribed in section 66
the charge shall be tried in a summary way and without the
intervention of a jury. Section 67 then enacts that when

the person is charged with any other eriminal offence the.

same shall be tried, heard and determined by the Judge with
the intervention of a jury of six; but in any such case
the accused may, with his own consent, be tried by a Judge
in a summary way and without the intervention of a jury.
Now it i¢ plain that unless the accused consents the trial
must in those cases comprised within section 67 be with a
Jury, but waiving his rights hy consent to the other form of
trial the accused may be tried by the Judge alone. No im-
perative duty is by the section cast upon the Judge, as in the
previous section, to try. There is nothing in the context
by which the intention of Parliament (as appears to this

Court) can be construed to require a Judge to depart from
the definition of the word “may” in the Interpretation
Act, and to assume the undivided responsibility of trying
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Judgment. glone, The sentence is to be construed as authorizing the

Richardson, ] Judge, on an accused so consenting, to assume the province
of a jury, if he thinks fit.
This disposes of the questions put for the consideration
of this Court by the learned Judge, the result being that his
ruling is affirmed.

Ruling affirmed.

McDONALD ET AL. v. DUNLOP (N

2 8).

Execution—Rencwal — Seizure — Registration of writ—Transfer in
fraud of creditors—Bona fides—Evidence—Costs.

b
{
{ The Judicature Ordinance (No. 6 of 1898), s. 327, enacted : * Every
l writ of execution shall bear date the day of its issve, and shall re-
main in force for one year from its date (and no longer, if unexe-
cuted, unless renewed), but such writ may, at any time before its
expiration, and so on from time to time during the continuance of
! | the renewed writ, be renewed by the party issuing it for one year
" from the date of such renewal, ete. This section was amended by
b l Ordinance No. 5 of 18, s, 12 (which came into effect Tth Septem-
‘E o ber, 1894), by substituting “ two years™ for “one year” in both
£
:
k

¢ instances,

I Held, that the amendment could not be construed as reviving or

[ enabling an execution to be revived which had expired before the

amendment was passed, nor as continuning in force for two years an

2 execution which had been renewed only for one year.

! The registration by the sheriff of a writ of execution against lands in
’ the Land Titles Office under sec. 94 of the Territories Real Prop-

i erty Act, as amended by 8. 16 of 51 Vie, ¢. 20 (¥) cannot be con-
il | strucd as a seizure, and is not sufficient to continue the execution in
ft ! force without renewal.

Bis i An execution issued on 20th October, 1803 was renewed on 20th
“lrv October, 1804,

Held, that the renewal was made in time and the execution continued
in force,

In an action to set aside a conveyance of lands as a fraud upon credi-
tors, if the action is not brought on behalf of all the creditors of
the debtor, the plaintiffs must shew that they have obtained both

(%) For the terms of these provisions, see Re Clazton, 1 Terr. L.
R. 282
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judgment and execution, and if their executions have lapsed for
want of renewal before the commencement of the action the
action will fail,

A. D. made a homestead entry on certain lands, but by mistake his
homestead duties were performed on adjoining lands, The govern-
ment cancelled his entry, but agreed to sell the lands to the nominee
of A. D. at $1.00 an acre. In pursuance of this agreement the lands
were sold by the government to one Alloway, as A. D.'s nominee,
and Alloway received a patent for the same,

Held, that Alloway held the lands as trustee for A, D. and that a
transfer of the lands from Alloway to the defendant, the wife of
A. D., for which the defendant gave no consideration and which
was made at a time when A, D. was, to the knowledge of the de-
fendant, in insolvent circumstances, should be set aside as fraudu-
lent and void.

A letter written by A. D. to one of the plaintiffs subsequently to the
date of the transfer attacked was held to be inadmissible as
evidence against the defendant,

Costs in case of partial success of plaintiff,

[8corr, J., September 15th, 1898.

In this action the plaintiffs who were judgment
crediiors of one Alexander Dunlop, the husband of the
defendant, sought to have it declared that a certain transfer of
the west half of sec. 30, tp. 52, range 23 west 4th meridian,
made by one Charles V. Alloway to the defendant, and a cer-
tain other transfer of the east half of the same section made
by one Joseph Hursell, the defendant’s brother, to the de-
fendant. were fraudulent and void as against the plaintiffs
as such creditors, and that the defendant was a trustee of the
lands in question for the said Alexander Dunlop. They
also claimed an order directing the sale of the lands under
the executions issued upon their judgments and a decree
vesting the lands in the said Alexander Dunlop, subject to a
certain mortgage made by the defendant to the “Manitoba
Mortgage and Tnvestment Company.”

It appeared in evidence that the execution against lands
upon the judgment of the plaintiff Macdonald was issued
on 15th July, 1888: that it was duly renewed from year to
vear up to 2nd June, 1893, at which date it was renewed
for one year therefrom; that it was registered against the
lands in question on 27th March, 1893 ; that on 2nd June,
1894, it was renewed for one year, and that on 30th May,
1896, it was renewed for two years.

Statement.
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Statement It also appeared that the execution against lands upon
the judgment of plaintiffs Norris & Carey was issued on the
20th October, 1893, registered against the lands in question
on 23rd October. 1893, renewed for two years on the 20th
October, 1894, and again renewed for two years on 19th
October, 1896,

It also appeared that the execution against lands upon
the judgment of the plaintiffs, the Hudson’s Bay Company,
was issued on the 6th April, 1893, registored against the
lands in question on 11th April, 1893, renewed for one year
from 4th April, 1894, and for two years from 2nd April,
1896.

It also appeared that on 24th November, 1884, Alexander
Dunlop had made homestead and preémption entries on the
west half of the section referred to, and applied for his patent
in 1890, but failed to obtain it owing to the fact that by mis-
take his homestead buildings had been erected and his improve-
ments made on the east half of the section.  The Government
then agreed to cancel the entries and to sell the west half to
Dunlop’s nomince for $1 per acre.  Dunlop nominated Charles
V. Alloway, and the payment was made in land serip which
Alloway supplied, but for which Dunlop paid Alloway partly
in cash and partly by note. The patent issued to Alloway,
who held the same as security for payment of the note. On
19th January, 1892, Alloway transferred the property to the
defendant for an expressed consideration of $800, but it
appeared that no such consideration was ever paid. At the
date of this transfer Dunlop was, to the knowledge of the
defendant, insolvent.

It also appeared that Joseph Hursell, the brother of the
defendant, had made homestead and preémption entries on
the east half of the section referred to in 1885, and subse-
(quently secured a patent for the same. There were a number
of transactions between Hursell and Alexander Dunlop in
the nature of partnership dealings. but there was no evidence
to show that Dunlop had any interest in the east half of the
section. Hursell afterwards transferred the east half to
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the defendant : no consideration passed at the time, but Hur-
«ll and the defendant hoth stated that the transfer was
made to satisfy a previous debt due by Hursell to the de-
fendant. The action was commenced on 15th July, 1895,

and was tried hefore Scorr, J., at Edmonton, on November

22nd, 1897,

N. D. Beck, Q.C., for the defendant. None of the execu-
tions were in force at the date of the commencement of the
acton. Where the plaintiffs have no specific charge on the
lands, the action is improperly brought unless brought on
hehalf of all ereditors, which is not the case here : Gib-
bons v. Darvil,t Oliver v. MeLaughling® Bank of Montreal v.
Black.®* The renewal of the execution of Norris & Carey on
20th Octoher, 1894, was one day too late. Bank of Mont-
real v. Taylor* Lawson v. Can. Farmers’ Ince. Co.”

Ordinance No. 5 of 1894, & 12, did not come into force
until after the renewals and its effect would not extend a
renewal already made for one vear. Ontario Bank v. Gag-
non,” Miller v. Beaver Mutual,” Spice v. Bacon.®

Lands cannot be seized under execution until patent is-
sues, therefore Dunlop had a perfect right to cut out a credi-
tor’s claim by transferring to his wife or another hefore issue
of the patent. Besides, one quarter is exempt under the Exemp-
tions ordinance, and a man may do what he likes with exempt-
od property : Osler v. Hunter,” Field v. Hart.** The evidence
shows that defendant’s money was used in purchasing the
serip with which the land was paid for. As to the transfer
from Hursell the evidence shows that there was no fraud.

N8, Taylor, Q.C., for the plaintiff. There is no evi-
dence to show that defendant’s money was used in payment
of the land. A homestead is not exempt after the home-

steader has ceased to live upon it. The executions were pro-

120. P. R. 475, 24 0. R. 41. "0 Man. Rep. 439. *15 U.
CoCoIL 107, *9 0. P, R.309. °3 Man. Rep. 46. '14 U. C. C. P.
0. "2 Ex. Div, 463; 46 L. J. Ex. 7T13: 36 L. T. 806; 25 W. R.
840. "19 0. A. R. 94. 0. A. R. 449,
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perly renewed: Quirk v. Thompson.'*  The effect of the
amendment to s. 27 is to extend the life of a writ then in
force for two years from issue or last renewal. In any case
the registration binds the lands until the executions are
removed from the Registry office.

Beck, Q.C., in reply, referred to Jackson v. Bowman,?
Coulthard v. Bennett,® Bradburn v. Hall* Robinson v.
Bergin."

[ September 15th, 1898.)]

Scorr, J. (after referring to the facts above set forth).—
Unless there was such an inception by the sherift of execution
under the executions of Macdonald and the Hudson’s Bay
Company as would be sufficient to maintain their force with-
out renewal, they expired before the commencement of this
actior.  Section 12 of Ordinance No. 5 of 1894 amended
section 27 of the Judicature Ordinance by providing that
executions may af any lime before their execution be renewed
for two years (instead of one year as theretofore), but in my
opinion that amendment cannot be construed as enabling an
execution to be revived which had expired hefore the amend-
ment was passed, nor as continuing in force for two years
an execution which had heen renewed only for one year.

There was no evidence of any such act done by the sheriff
hy way of inception of execution under the Macdonald or the
Hudson’s Bay Company executions, beyond the fact that
during their currency they had registered them against the
lands in question under section 94 of the Territories Real
Property Act as amended by section 16 of 51 Vie. ¢. 20. It
wag, however, contended on the part. of the plaintiff that
such registration was such an inception of execution as would
be sufficient to continue those executions in force without
renewals.

I cannot uphold this contention. In my view, the registra-
tion of an execution by the sheriff is merely intended to give

"1 Terr. L. R. 159; 18 8, C. R. 695. “14 Gr. Chy. 156, " 28
Gr. Chy. 556, 16 Gr. Chy. 518, 710 O. P. R, 127,
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it the same effect as to lands in respect of which it is re-
gistered as, hefore the passing of The Territories Real Pro-
perty Act, the delivery to him of the execution would have
had as to all the lands of the execution debtor in his baili-
wick. Such registration cannot be construed as a seizure
or anything equivalent thereto, or as anything beyond what
the statute authorizing it implies, viz.,, a8 a caveat to pre-
vent the transfer of the lands by the execution debtor except
subject to such rights and powers of the execution creditors
and sheriff under the execution as they may eee fit to exercise
during its currency.

I cannot think that Parliament ever intended that the
registration of an execution would be sufficient to maintain
it in force for all time without renewal, and it certainly has
not expressed that intention. On the contrary, sub-section
(e) of section 56 of The Land Titles Act indicates a contrary
intention hy providing that the lands mentioned in a certi-
ficate of title shall, by implication, be subject to any decrees,
crders or executions against, or affecting the interest of the
owner which have heen registered and mainlained in force
against the owner, thus implying that registration alone would
ot be sufficient to maintain an execution in force.

During the argument my attention was called to the fact
that. in the Province of Ontario, by virtue of a statutory
enactment to that effect in force there, the advertisement of
sale of lands by the sheriff under an execution is deemed a
commencement of execution. I have heen unable to refer to
the statutes, but if such is the case, it might reasonably bhe
inferred that such legislation was necessary to constitute the
advertisement  a commencement of execution, and to my
mind, the advertisement of sale is a much stronger indica-
tion of intention to execute than registration is.

[ am, however, of opinion that the execution upon the
judgment of the plaintiffs Norris and Carey was in force
and hound Dunlop’s interest in the lands in question at the
time this action was commenced. It was contended on the
part of the defendant that, having been issued on the 20th
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Octoher, 1893, it expired on the 19th October, 1894, and
that its renewal on the following day was, therefore, too late.
The Ontario cases cited support this contention, but the
judgment of the Court in bane in Quirk v. Thomson,* af-
firmed by the Supreme Court of Canada, appears to me to
be a strong authority against it. Tt iz true that was a de-
cision upon the &ction of the Bills of Sale Ordinance then
in force providing for the renewal of chattel mortgages, the
language of which differs from that of section 327 of The
Judicature Ordinance, the one providing that a mortgage
shall cease to he valid to the extent therein mentioned “ after
the expiration of one year from the filing thereof, unless,
ete.,” and the other that a writ of execution shall remain in
force “for one year from its date (and no longer if unexe-
cuted unless renewed),” hut 1 cannot see that the difference
is a material one, and it appears to me that the grounds upon
which McGuirg, J.. bases his judgment are as much applic-
able to the one enactment as to the other. He does not go the
length of holding that the mortgagee had the whole of the
same day of the following year to renew his mortgage, be-
cause in that case it was unnecessary for him so to hold, but
Mr. Justice Patterson in the Supreme Court of Canada does
go that length.

For the reasons T have stated T hold that the execution
had not expired at the time of its renewal on the 20th Oc-
toher, 1894

In actions of this nature. which are not hrought on hehalf
of all the creditors of the debtor, it appears to he necessary
for the plaintiffs to show that they have obtained hoth judg-
ment and execution.  See Smith v. Hurst'® MeCall v. Mac-
donald ** Oliver v. MeLaughlin®

Alexander Dunlop entered for the west half of the lands
in question on the 24th November, 1884, He applied for
his patent in 1890, hut failed to obta’n it apparently hecause

22 L. J. Ch. 280 10 Hare 30; 17 Jur. 30: 13 8. C. R. 247,
reported below, 9 0. R. 185: 12 0. A. R. 593,
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he had by mistake made his improvements on the other half
of the section. In 1891 he was notified by the Domnion
Land Board that it was decided to cancel entries for the
west half, and to sell the same to his nominee for $1 per
acre. Thereupon he nominated Charles V. Alloway, a mem-
ber of the firm of Alloway & Champion, bankers, Winnipeg.
The purchase money was paid in what is known as Dominion
Land Scrip which cost $304. Dunlop had then a current
deposit with Alloway & Champion with a small balance at
his credit. At the time of the payment of the purchase
money he discounted with them hiz notes for $250 at 90
days, and the proceeds, amounting to $240, were carried to
his credit. He then gave a cheque on his account for the
amount of serip required. One half of the note was paid by
Dunlop at its maturity, and a renewal was given by him for
the remainder. Alloway received the patent for the lands,
and held the same merely by way of security for the payment
of the note and renewal. He never had, or claimed to have,
any further interest therein, and T hold that subject to that
security he held the lands as trustee for Dunlop. T cannot
find anything in the Dominion Lands Act which leads to the
inference that they could not be subject to such a trust. On
19th January, 1892, he transferred the lands to the defen-
dant for the expressed consideration of $800, but no such
consideration passed or was agreed upon, the only considera-
tion heing the payments of the notes for which the lands were
held by him as security.

Defendant in her examination states that she understood
from her husband that Alloway had purchased the land for
himself, and that her husband had no -longer any interest
in it; that about six months after Alloway’s purchase she
instructed her hushand to purchase the land from Alloway
for her for $320; that in order to raise the money she took

the money she had for houskeeping expenses, saved up all she

could get. hold of and pawned her jewelry: that she gave the
whole $320 in bills to her hushand at one time, which was
about six months after Alloway had purchased, but she was

Judgment,
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unable to state any of the circumstances attending the pay-
ment of that money to her husband. She also states that
the debts incurred by her in ra'sing the money were paid
cut of the proceeds of the loan raised by her on the lands in
question.

I cannot believe her statements as to the payment by her
of the $320 or as to her agreement to purchase from Allo-
way, as they are utterly at variance with the statements of
Alloway and Dunlop respecting the transaction. The whole
evidence satisfies me that there was no such agreement made
by her, that she did not become the purchaser from Alloway,
that the transfer from him to her was merely a scheme or
device on the part of Dunlop to protect the land from his
creditors, and thus defeat and delay them, and that she was
a party to the scheme.

Delendant states that at the time of her marriage she had
about $500," which shortly before her marriage went into the
purchase of a lot in Winnipeg, and the erection of a house
thereon in which they lived after their marriage; that there
was a verbal agreement between them that she was to have
a deed of the place when it was paid for. She is unable to
state whether she ever acquired any title to the property,
hut she states that her hushand about the year 1882 =old the
property for $8,000, out of which he placed $2.000 to her
credit in the bank; that out of this latter sum she lent her
brother Joseph Hursell $275, and that the remainder was
chequed out by her and her husband for various purposes.

The evidence as to the agreement between the defendant
and her husband by which she was to become entitled to the
house and lot is far from satisfactory. T think, however,
that it is unnecessary for me to decide in this action whether
guch an agreement existed, or whether the hushand hecame
a creditor of the wife for the proceeds of the sale or any part
thereof. Tt is not asserted or contended by either of them
that the transfer from Alloway to the defendant of Dunlop’s
interest was made erther in satisfaction of or as security for
any such indebhtedness,
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The defendant asserted that the transfer was made in
pursuance of an absolute purchase by her from Alloway with-
out any reference to any interest of her husband in the pro-
perty, and in the light of her evidence to that effect it cannot
now be reasonably contended on her behalf that it was made
to cover her husband’s indebtedness.

In my opinion, the plaintiffs have failed to establish that
the transfer made by Hursell, defendant’s brother, to her of
the east half of the lands in question were fraudulently made
with intent to defeat or delay the creditors of Dunlop. So
far as appears by the evidence the consideration for that
transfer was a debt due by him to her and an agreement on
her part to raise money on a loan on the security of the whole
section, and out of the proceeds to pay off a mortgage on
certain stock which he owned or had an interest in.

There were, it is true, transactions between him and

Dunlop in the nature of a partnership in working the lands

in question and in the stock acquired in connection there-
with, and also certain other transactions between them in
respect of which Hursell may have been indebted to Dunlop,
hut there is nothing to show Dunlop ever had any interest
in the east half or that the transfer by Hursell to him was
intended to be in satisfaction of any such indebtedness, nor
is there anything to show that Hursell ever intended that
Dunlop should have any interest in this property. Tt is
true that the mortgage on the stock was not paid by the de-
fendant, but the fact does not in any way affect the bona fides
of the transfer so long as the intention at the time it was
made was that she should pay it.

Counsel for plaintiffs tendered in evidence a letter writ-
ten by Dunlop to plaintiff Macdonald on 1st J:'lnunry. 1893.
This was objected to by defendant’s counsel on the ground
that it was written after the date of the transfers complained
of. T reserved the question, but T now hold that it is not
admissible as evidence against the defendant.

T.L.R. VOL. I1.—18
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Judgment. I hold upon the evidence that, at the date of the transfer

Scott, J. from Alloway to the defendant, Dunlop was to the knowledge
of the defendant in insolvent circumstances, and unable to
pay his debts in full.

Plaintiffs Norris & Carey are entitled to a declaration
that the transfer from Alloway to the defendant is fraudu-
lent and void as against them. It does not appear to be

B necessary to go further than this as it was stated on the trial

i that after the commencement of this action the lands in

question had been sold under the mortgage to the Manitoba

Mortgage and Investment Company.

Plaintiffs Norris & Carey will have the general costs of
the action. Defendant to be entitled to set off against them
any extra costs occasioned to her by reason of the joinder of
the plaintiffs Macdonald and the Hudson’s Bay Company, and

by reason of the claim that the transfer from Hursell to her
was fraudulent and void.

REPORTER:
J. E. Wallbridge, Advocate, Edmonton.
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CALDWELL v. McDERMOTT.

Promissory noto—Endorsement without value — Fraud — Set-off de-
feated.

Action by an endorsee against the maker and the endorser of a prom-
issory note. Defence that the endorser, for whose benefit the note
was made, and who had received the consideration, endorsed it to
the plaintiffi’s brother, who when he was indebted to the endorser,
in collusion with the plaintiff, and for the purpose of defrauding
the endorser, and preventing him from collecting the sums due by
the plaintifi's brother, endorsed the note to the plaintiff without
consideration.

Held, that the plea was no defence to the action and must be struck
out as embarrassing,

[Scorr, J., May 1jth, 1895.

The plaintiff, among other claims, claimed against the
defendants Patrick McDermott and John 8. MeDermott as
maker and endorser respectively of a promissory note for

$220. The defendants in their defence admitted the making
and the endorsement of the note, but claimed:

2. That it was endorsed by John 8. McDermott to one
Joln . Caldwell, a brother of the plaintiff; that John F.
Caldwell knew at the time of the making and endorsement
that it was the sole transaction of and for the sole benefit of
Jolin 8. MeDermott; that John F. Caldwell knew that John
N. McDermott had received the consideration for which said
note was endorsed ; that at the time the note was’endorsed
to John F. Caldwell, and at the time plaintiff acquired it,
John F. Caldwell was, as the plaintiff knew, indebted to John
S. McDermott in the sum of $105 on account of his half
linbility for the outstanding debts and liabilities of a partner-
ship theretofore existing between them—John 8. McDermott
and John F. Caldwell—but which had been dissolved, and
which said half liability John F. Caldwell had agreed to pay,
but did not do so, and which by reason of his default John 8.
McDermott was compelled to pay, and John F. Caldwell
thereby became indebted to him in the sum of $210.25, and
John 8, McDermott was still liable to pay a further sum of

VOL, I, T. L. REPTS, —19
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Statement.  $90 in respect of such half liability; that the plaintiff and
John F. Caldwell together colluded and wrongfully and
fraudulently planned, contrived and performed a fraudulent
means of defeating, delaying and defrauding John 8. Me-
Dermott from collecting said sums due and owing to him by
John F. Caldwell by fraudulently transferring and disposing
of by fraudulent sale and endorsement the said note; that

i plaintiff and John F. Caldwell together have fraudulently

§ transferred and disposed of their property seizable under

execution, and John F. Caldwell with the fraudulent intent

of defeating, delaying and hindering John 8. McDermott in
obtaining payment of his said present and future claim, and

by the fraudulent means referred to, plaintiff and John F.

Caldwell have fraudulently and with fraudulent intent to-

gether attempted to defeat and hinder the said John 8. Me-

Dermott in claiming a set off and counterclaim of said sums -

of $210.95 and $90.00 against said note.

3. That plaintiff is not a bona fide holder for value.

4. That John F. Caldwell when in insolvent circum-
stances and unable to pay his debts in full, with intent to
defeat, delay and prejudice John S. McDermott, his creditor,
fraudulently transferred said note to the plaintiff, who had
full knowledge of such fraudulent intent, and was a party to
same, and was in fraudulent collusion with John F. Caldwell
for that purpose contrary to the provisions of chapter 49 of
the Revised Ordinances; that, therefore, the transfer of the
note to the plaintiff was utterly void, and the plaintiff was
not entitled to bring action upon it.

At the trial .the plaintiff applied to strike out the para-
graphs set out in substance above, on the ground that they
were embarrassing and did not disclose any defence to the
action. An order was accordingly made, but leave was given
to the defendants, upon filing an affidavit alleging the truth
of the facts set out in the 2nd paragraph, and also that the
partnership therein referred to had been dissolved and the
partnership affairs settled and adjusted, and that under such
settlement and adjustment John S. MeDermott had a valid
claim against John F. Caldwell in respect of the partnership
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tain the amount of such claim it would not be necessary to
inquire into the accounts and dealings of the partnership,
to amend their defence by setting up said facts either by way
of defence or counterclaim or both.

In giving judgment on fhe other issues in the action the
question of these defences was dealt with.

P. L. McNamara, for plaintiff.
S. 8. Taylor, Q.C., for defendant.

[May 14th, 1895.]

Scorr, J.—After referring to the facts as set out and
the other issues in the action.) My reason for striking out
paragraph 2 of the defence was because it appeared to me
that so far as appeared by the allegations therein it might be
necessary to go into the partnership account in order to
ascertain what amount was due in respect thereof by John F.
Caldwell to John 8. McDermott and I was of opinion that
it could not be done in this action.

But upon further consideration I must now hold that the
matter set out in the second paragraph, even with the further
allegations suggested by me when giving leave to apply to
amend, would not be an answer to the action.

In Qulds v. Harrison,' which was an action by the indorsee
against the acceptor of a bill of exchange, the defendant
pleaded that after the bill became due and before indorse-
ment the drawer was indebted to the defendant in a sum
exceeding the amount of the bill, and that the drawee in
order to defraud the defendant and in collusion with the
plaintiff endorsed the bill to the plaintiff after it became due
in order to enable him to sue the defendant and without con-
sideration, and that plaintiff sued merely as the agent of the
drawer and in collusion with him, and that the sum due from
the drawer to the defendant has not been paid. It was held
that this was no answer to the action.

"10 Ex. 572; 3 C. L. R. 353; 24 L. J. Ex. 66; 3 W, R. 160.

estate to the amount mentioned, and that in order to ascer- Statement.
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Judgment, Parke, B., in his judgment in that case, says: ** This plea

Scott, J.  we think amounts to an averment that both the indorser and
indorsee knew that there was a debt due, and that the defen-
dant would probably set it off if the action were brought by
the indorser against the defendant . . . but in order to
defeat the set off, they fraudulently, so far as it was a frand
in law, and no further, agreed that the bill should be in-
dorsed ; and it was therefore indorsed without value to the
plaintiff.  Although the plaintiff gave no value, the bill is
transferred to him by indorsement, and he has a right to sue
upon it as much as any indorsee who is the holder for value.

{ There is, therefore, no defect in his title on that account.

The only question then is, does the supposed fraud vitiate the
title, and in what way? 1Is it really a fraud though called

{ s0? We think it is no fraud. The holder is under no legal
. obligation to allow the debt to be set off against the claim on

the bill, unless he has entered into a contract to that effect

to the defendant.”

Metropolitan Bank v. Snure® is a decisign to the same
effect.

Upon the authority of the two cases referred to 1 refuse
the application to amend. |
It appears to me also that the proposed defence is open to 1
another objection, viz, that in order to give effect to the set |
off or counterclaim sought to be set up John F. Caldwell
1 would be a necessary party to the proceeding, and even if he

could be added as a party no steps have heen taken to have
him added.

REPORTER
J. E. Wallbridge, Advocate, Edmonton.

*10U.C.C. P. 24.
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MORRIS v. BENTLEY.

Territories Real Property Act—Omission of registrar to enter mem-
orial of mortgage in rogister—Subsequent mortgagee paying off
prior mortgage—=Subrogation—Laches—Effect of Memorial—As-
surance fund—~Nection 108—Costs—~Neveral issues—Divided suc
cess,

On the 26th September, 1809, one G. applied to the plaintiff for a
loan of $500, and executed a mortgage to him of the lands in
question of which he was the owner. The plaintiff’s advocates made
scarch in the Land Titles Office on the 14th of October, and, ascer-
taining that the only encumbrance on the register was a mortgage
to one P., registered the plaintiff’s mortgage and a discharge of the
other, which had been obtained on their undertaking to pay the
amount due, and the registrar endorsed memorials accordingly on
the certificate of title, on receipt of which certificate the plaintiff’s
advocates paid the amount due to P., and advanced the balance to G.
No other memorial appeared on the certificate at the time of the
advance nor were the plaintifi's advocates aware of any other in-
cumbrances, but there had in fact been filed with the registrar a
mortgage from (. to the defendant B. for $2,000, which had been
entered in the day book only.

Subsequently on an applieation to MAGUIRg, J., under the T. R. P.
Act, on behalf of the defendant B. by way of a summons to the
registrar and the plaintif to show cause, it was held that the
$2,000 mortgage to B. had been registered within the meaning of
the Act at the time of filing, and had priority over the plaintif’s
mortgage, and an order was made to amend the memorials on the

cate accordingly. Then default having been made by G.
in payment of the mortgage to defendant B. the lands were offered
for sale, and a foreclosure order obtained on the 15th September,
1900, notice of applieation for which having been duly served on
the plaintiff.

Held, that the plaintiff was entitled as against the defendant B. to be
subrogated to the rights of P. in respect of the mortgage held by
him and paid by the plaintiff, and to be entitled to a' first mortgage
upon the lands in question for the amount thereof with interest:
80 held, against the contention of the defendants that the question
of the plaintiff’s priority was res judicata either by the judgment
of MAGUIRE, J., or the foreclosure order. Brown v. MeLean,' and
Abell v. Morrison? followed. Laches discussed.

Held, also, that the endorsement on the certificate of title of the plain-
tiff's mortgage was equivalent to a certificate that there were no
prior encumbrances affecting the land other than those appearing
on the certificate, and that the plaintiff was entitled to be paid out

'18 O. R. 533, 119 O. R. 669,
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of the Assurance Fund the balance of his claim with interest

under sec. 108 * of the Territories Real Property Act.
It is unnecessary for the plaintiff, in order to recover against the
Assurance Fund, to show that he has been deprived of any land
or any interest therein by the mistake or omission of the registrar,
it being sufficient if loss or damage is shewn. Nor is it necessary
for the plaintiff to shew that he has been barred from all other
remedies before proceeding under sec. 10, it is enough that his
principal remedy has been barred. Section 108 discussed. Oakden

i v. Gibbs® referred to.

i [Scorr, J., September 11th, 1895.
1

And held in a subsequent judgment as to costs, that the plaintiff and
the Registrar were both entitled to tax as against defendant B. the
costs of the issue as to the right of subrogation, and the plaintiff
against the Registrar the other costs of the action.

[Scorr. J., September 27th, 1895,

Statement. Action tried at Calgary before Scorr, J., against the
Registrar of South Alberta as nominal defendant, for com-
pensation out of the Assurance Fund under the Territories
Real Property Act, for loss caused by an omission to enter a

i memorial of a mortgage on the certificate of title; and as to

g% ) part of the loss against Henry Bentley, the then owner of the

it lands, under an order of foreclosure of the mortgage in

question, claiming to be subrogafed to the rights of a prior
mortgagee whose mortgage he had paid.

Avimint C. F. P. Conybeare, Q.C., and . S. McCarter, for the
plaintiff.

Jas. Muir, Q.C., and (. (', McCaul, Q.C., for the Regis-
trar.

Peter McCarthy, Q.C., and Horace Harvey, for defendant
Bentley.

*8 Vie. L. R.

* 108. Any person sustaining loss or damage through any omission,
mistake or misfeasance of the registrar, or any of his officers or
i clerks, in the execution of their respective duties under the provi-
B sions of this Act, and any person deprived of any land or of any
i estate or interest in land, by the registration of any other person as
owner of such land, or by any error, omission or misdescription in
any certificate of title, or in any entry or memorial in the register,
and who, by the provisions of this Act, is barred from bringing an
action of ejectment or other action for the recovery of such land,
estate or interest, may, in any case in which the remedy by action
for recovery of damages, as hereinbefore provided, is barred, bring an
action against the registrar as nominal defendant, for recovery of
damages ; (Now s. 106 L. T. Act, 1804),
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The statement of claim was in substance as follows:

On and prior to the 26th September, 1889, William F.
Gay was seised in fee simple to his own use of the west half
of lot eight, block “ H,” Lethbridge, and a certificate of title
for the said land had been issued to him by the Registrar as
No. C. 121.

2. On or about the said day Gay applied to the plaintiff
for a loan of $500 upon the security of a mortgage to be made
by Gay to the plaintiff upon the said land, and the plaintiff
agreed to make such advance upon such security should the
title of Gay appear to be good.

3. Thereupon a mortgage was prepared from Gay to the
plaintiff upon the said land, securing the said $500, repayable
with interest at twelve per centum per annum, and the mort-
gage was thereupon executed by Gay.

4. Thereafter on or about the 14th October, 1889, the
plaintiff caused the title of Gay to be searched in the Land
Titles Office, and caused the said mortgage to be duly regis-
tered therein; and the mortgage was duly entered and regis-
tered in the said Land Titles Office on the 14th October,
1889, and a memorial thereof indorsed upon the certificate
of title in the Land Titles Office, and upon the duplicate of
the certificate of title held by the plaintiff.

5. At the time of such registration the only encumbrance
of which any memorial or notice appeared upon the register
of title in the Land Titles Office was a mortgage to one
Primrose.

6. There had been, however, filed with the Registrar for
registration on the Tth October, 1889, a certain other mort-

gage made by Gay to Bentley for $2,000, and it was and had

been the duty of the Registrar to enter a memorial of the
Bentley mortgage upon the said certificate of title prior to
the time at which he entered the memorial of the plaintif’s
mortgage ; nevertheless the Registrar had neglected to enter
such memorial of the Bentley mortgage, and the plaintiff had
no notice or knowledge of the Bentley mortgage, or that
Bentley claimed to have any lien or encumbrance.

2566
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Statement. 7. After the plaintiff had caused the title to be searched
he advanced the amount payable to said Primrose under hs
! said mortgage, being the sum of $307, and procured and
' registered a discharge thereof; and after the registration of
the plaintifi’s mortgage the plaintiff advanced to Gay and
paid to him the balance of the sum of $500 agreed to be
loaned and secured to him by the said mortgage.
4 8. Afterwards, on or about the 3rd March, 1890, Bentley
; obtained from the plaintiff the duplicate certificate of title
held by him for the purpose of having registered thereon, as
he alleged, the mortgage given By Gay to him; the duplicate
certificate was afterwards returned to the plaintiff with a
memorandum of the Bentley mortgage indorsed thereon ; this
memorandum, which stated that the mortgage was registered
on the said Tth October, 1889, was indorsed upon the dupli-
cate certificate of title and upon the register in the Land
Titles Office upon a part thercof subsequent to the indorse- ‘
ment of the memorandum of the plaintiff’s mortgage. '

9. On the 1st October, 1891, a summons was granted by
Maguire, J., whereby the Registrar, Bentley and the plaintiff,
were summoned to appear and shew cause why an order
should not he made to correct and amend the certificate of
ownership No. C. 121, by cancelling the memorial thereon of
the mortgage to the plaintiff, and indorsing upon it a new
memorial of the said mortgage as of the 14th day of October,
1889, after the memorial of the Bentley mortgage, and for
such further or other order as should be deemed meet-

10. Such proceedings were thereupon had and taken, that
:. i alterwards on the 10th February, 1892, Maguire, J., ordered

: and directed that the said Bentley mortgage had priority to
that of the plaintiff.

11. The priority of his mortgage being thus established,
and Gay having made default in payment thereof, Bentley
proceeded under notice of sale to offer the lands for sale by
public auction, and fhe amount due under the Bentley mort-
gage being in excess of the value of the land, the plaintiff
was unable to protect himself or his security, and the land
being put up for sale at an upset price was not disposed of,

e g o o e e
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and has since been foreclosed and vested in Bentley by an Statement.

order of Macleod, J.

12. The plaintiff thus lost all security for the money ad-
vanced, together with moneys due thereon for interest and
for insurance premiums paid by him for the protection of
his security, and Gay having left Canada in insolvent cir-
cumstances he is also unable to recover from him under his
personal covenant.

13. The plaintiff claims that he has sustained loss and
damage through the omission, mistake and misfeasance of the
Registrar, his officers and clerks, in the execution of their
duties under the Territories Real Property Act, in that he, or
they, by his, or their, neglect and omission to complete the
registration of the Bentley mortgage, and to enter the same
on the register on the Tth October, 1889, and before the regis-
tration of the plaintiff’s mortgage and the search and exam-
ination of title in connection therewith, whereby the plaintiff
was then induced to advance the sum of $500 to Gay on
mortgage, relying on the correctness of his title and the
priority of the plaintifl’s mortgage as then shewn on the

register, and, relving on such priority, to subsequently pay

insurance premiums for keeping up and maintaining insur-
ance for the protection of his security.

14. On the 9th and 23rd June, 1892, three calendar
months hefore bringing action herein, the plaintiff caused
notice to be served on the Registrar and the Attorney-General
of the Dominion of Canada respectively of his intention to
commence this action, and of the cause thereof, claiming in
such notice the sum of $500 for principal and $234.77 in-
surance premiums paid and interest due under the plaintiff’s
mortgage computed to the 18th May, 1892, making in all
$734.77.

15. As to the defendant Bentley, the plaintiff claims that
he, the plaintiff, having advanced the moneys necessary for
the payment of the Primrose mortgage, which was registered
earlier than and had priority over the mortgage of Bentley,
is entitled to be subrogated to the rights of Primrose, and to
a first mortgage or lien upon the land to the extent of the
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| Statement. moneys so advanced by him for the payment of the Primrose
} mortgage, and for insurance premiums paid by him for the

s ra ey vy tes,

Z I

i protection of his lien, and for interest on the mortgage
EEE | moneys from the 14th October,. 1889,

¥ ‘ The plaintiff therefore prays:

é. 1. That the Registrar be ordered to pay to him the sum
i i of $734.77, together with interest on the principal sum of

$500, to be computed from the 18th May, 1892, to the
| § ; date of actual payment.
g 2. Or that it may be declared that the plaintiff is, as
against Bentley, entitled to a first mortgage or lien for the
sum of $307, with interest thereon from the 14th October,
1889, and the moneys paid by him for insurance premiums;
and that the Registrar be ordered to pay to the plaintiff the
sum of $200, with interest thereon from the 14th October,
1889, and that the certificate of title granted to Bentley be
called in by the Registrar for correction for the purpose of
having such lien indorsed thereon.
14 3. And that Bentley be ordered to pay to the plaintiff the
gaid sum of $307, with interest thereon as aforesaid, to-
gether with such other moneys as the plaintiff may be found
entitled to recover in respect thereof.

4. And that the defendants (Bentley and the Registrar),
or such one or other of them as to this Court may seem
meet, shall be ordered to pay the plaintiff his costs of suit.

5. And for such further or other relief as this Court
may think meet.

The statement of defence of the Registrar was in sub-
stance as follows:

1. This defendant admits the 1st paragraph of the plain-
tiff’s statement of claim, but says that at and prior to the
date thereih mentioned the land was subject to and charged
with the Primrose mortgage, which was duly registered, and
so appeared on the said certificate of title.

’ 2. This defendant admits the 2nd and 3rd paragraphs.
|t ; 1 8. In answer to the 4th paragraph this defendant denies
(8 ! that the plaintif’s mortgage was duly registered on the 14th



1] MORRIS V. BENTLEY,

259

October, 1889, inasmuch as the memorial then entered in Statement.

the register and on the duplicate certificate of title did not
state the day, hour, and minute of the presentation of the
plaintiff’s mortgage, for registration as required by section
12 of the Territories Real Property Act, and further says
that the plaintiff had thereby notice that the registration of
his mortgage was not complete and was put on enquiry; and
that the plaintiff did not make or cause to be made any
search after the Bentley mortgage had been filed on the 7th
October, 1889, and wholly neglected to search or cause to be
searched the day-book or day-books prescribed by said Act, in
which a memorandum of the filing of the Bentley mortgage
was made on the 7th October, 1889.

4. In answer to paragraph 5, this defendant says that
notice of the Bentley mortgage appeared in the register on
and prior to the 14th October, 1889, to wit, in day-book B.,
folio 232, No. 1311, which was open to the inspection of the
plaintiff, and which it was his duty to have inspected.

5. In answer to paragraph 6 this defendant denies that
it was his duty to enter a memorial of the Bentley mortgage
upon the register prior to the time at which he entered a
memorial of the plaintiff’s mortgage, and that the plaintiff
before advancing any moneys to Gay on his mortgage had
notice of the Bentley mortgage.

6. Of the moneys alleged to have been advanced to Gay
by the plaintiff the sum of $320 or thereabouts was paid
to Primrose for the purpose of procuring a discharge of his
mortgage, which was prior to either the mortgage to Bentley
or that to the plaintiff, and Bentley took his mortgage with
knowledge of, and the same was subject to the Primrose
mortgage ; and the plaintiff, by paying off the Primrose mort-
gage under the circumstances mentioned in the statement of
claim, became and was entitled to the amount thereof to
stand in the position of Primrose under his mortgage, and
was entitled to all the priorities and to be subrogated to all
the rights of Primrose as against Bentley, and in cquity to be
reimbursed by Bentley such sums of money as the plaintiff
paid to secure a discharge of the Primrose mortgage; and if
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the plaintiff is not now so entitled to be subrogated and re-
imbursed as aforesaid, he has lost such rights by his own
laches, and in any event the defendant is not liable to pay the
amount advanced by the plaintiff to discharge the Primrose
mortgage.

7. This defendant denies that the amount due to Bentley
on his mortgage was in excess of the value of the lands, or
that Gay was in insolvent circumstances when he left
Canada.

8. This defendant denies that the plaintiff has suffered
any loss or damage through the alleged omission, mistake or
misfeasance of this defendant as alleged.

9. The Bentley mortgage, prior to the registration of the
plaintiff’s mortgage, was only delivered to the defendant to
be filed; and the same was so filed as requested by Bentley,
and was not delivered or given in to be registered, and in
respect thereof there was no omission, mistake or misfeasance
on the part of this defendant or any of his officers or clerks
in the execution of his or their duties under the provisions
of said Act.

10. No notice in writing of plaintiff’s action, or the
cause thereof, was served upon the Attorney-Gieneral of Can-
ada, and upon this defendant three calendar months at least
before the commencement of this action, as required by
section 108 of the Territories Real Property Act.

11. This defendant will object that it does not appear by
the plaintiff’s statement of claim that he searched the register
at any (ime after the mortgage to Bentley had been filed.

12. This defendant will also object that it is not stated in
the plaintiff’s statement of claim, nor does it appear that the
Bentley mortgage was given in to the Registrar for registra-
tion at any time prior to the registration of the plaintiff’s
mortgage, and it was not incumbent upon nor the duty of
the Registrar to register the Bentley mortgage until the same
was given in for registration.

13. This defendant will also object that it is not alleged
that the plaintiff searched, or caused to be searched, the day-
hook or day-hooks.
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14. This defendant will also object that it is not stated, Statement.

nor does it appear by the plaintiff’s statement of claim, that
he ever had any estate or interest in the land in question, of
which he had been deprived by the alleged omission, mistake
or misfeasance of this defendant, his officers or clerks, in
the execntion of their respective duties under the provisions
of said Act.

15. This defendant will further object that it is not
stated, nor does it appear by the plaintiff's statement of
claim, that this is a case in which the remedy by action for
recovery of damages within the meaning of or as provided by
section 108 of the Territories Real Property Act is barred.

16. This defendant will also object that it does not
ippear from the plaintiff’s statement of claim that any appli-
cation was made by or on behalf of the plaintiff to a Judge
or otherwise, to correct or cancel the memorial of the Bent-
ley mortgage and the entry thereof in the day-book, on the
ground that the same was simply given in to be and was
filed, and not given in for registration prior to the alleged
registration of the plaintiff’s mortgage as appears by the
statement of claim.

The defence of the defendant Bentley was in substance as
follows:

1. He admits the 1st, 2nd and 3rd paragraphs of the
plaintiff’s statement of claim.

2. In further answer to the said 1st, 2nd and 3rd para-
araphs, this defendant says that on and prior to the 19th
July, 1889, Gay was the owner in fee simple of the said
land; and on the said 19th July, 1889, he executed to this
defendant a mortgage thereon to secure the indorsation by
this defendant of a promissory note of the said Gay and his
partner  McFarqubar for $1,500, and also securing any
further advance that would be made from time to time by
this defendant to the said Gay and McFarquhar during the
[ulfilment of a certain contract; and that this defendant was
subsequently forced to pay the full amount of the said pro-
missory note, and at the completion of the said contract there
was due to this defendant by the said Gay and McFarquhar
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Statement. the sum of $12,476.41 for moneys and goods which had been

advanced by this defendant to them on said contract over
and above the said note, and more than half of which sum
has never been paid; that said mortgage was on the 7th
October, 1889, duly filed with the Registrar, and on the same
day was duly entered in the day-book, and a certificate of
such filing was duly indorsed on the duplicate of the said
mortgage as follows:—* Received and filed at 11.10 o’clock
a.m. on the 7th October, 1889, No. 1311, D. Book B., folio
2327

3. In answer to the 4th paragraph this defendant denies
that the plaintiff’s mortgage was duly registered on the 14th
October, 1889, inasmuch the memorial then entered on the
register and on the duplicate certificate of title did not
state the day, hour or minute of the presentation of the
plaintiff’s mortgage for registration, as required by section
42 of the Territories Real Property Act, and further says
that the plaintiff had thereby notice that the registration
of his mortgage was not complete and was put on inquiry;
that the plaintiff did not make, or cause to be made, any
search after the said Bentley mortgage had been filed on the
7th October, 1889, and wholly neglected to search, or cause
to be searched, the day-book or day-books prescribed by said
Act, in which a memorial of the filing of the Bentley mort-
gage was made on the Tth October, 1889.

4. In answer to the 5th paragraph this defendant says
that notice of the Bentley mortgage appeared in the register
on and prior to the 14th October, 1889, to wit, in day-book
B., folio 232, No- 1311, which was open to the inspection of
the plaintiff, and which it was his duty to have inspected.

5. In answer to the 6th paragraph this defendant says
that the mortgage is the mortgage set forth in the 2nd para-
graph hereof.

6. In answer to the Yth paragraph this defendant says
that if the plaintiff ever did pay the amounts mentioned
therein (which this defendant denies), he, the plaintiff, had
notice of this defendant’s mortgage prior to making any such
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aware of the plaintiff’s mortgage, and that the plaintiff made
such payments voluntarily and wit': notice and knowledge as
aforesaid.

7. This defendant admits the truth of the facts alleged
in the 8th, 9th and 10th paragraphs, and says that the plain-
tiff ought not to be admitted to say that he is as against this
defendant entitled to a first mortgage or lien on the said
lands prior to this defendant’s mortgage, or to have any claim
against this defendant for repayment of the said moneys,
because, by reason of the facts set forth in the said 8th, 9th
and 10th paragraphs, and the judgment of McGuire, J.,
which still remains in full force, the plaintiff is estopped
from setting up the claims sought to be enforced against this
defendant, or in respect to the land in question in this action.

8. This defendant admits the truth of the facts alleged
in the 11th paragraph, and says that the plaintiff had notice
and knowledge of all the proceedings set forth in the said
paragraph; and that the said foreclosure and vesting order
therein mentioned was a judgment of this Court, and is still
in full force, and that by reason thereof the plaintiff is
estopped from setting up the claims sought in this action to

be enforced against this defendant or in respect to the said
land.

9. This defendant repeats the Yth and 8th paragraphs
hereof, and further says that the money advanced, if any,
under the plaintiff’s mortgage was voluntarily advanced by
him after the registration of the Primrose mortgage, and
after the filing in the Land Titles Office of this defendant’s
mortgage, and was a voluntary payment made by the plain-
tiff for and on behalf of Gay, and that the plaintiff had notice
of the filing of the defendant’s mortgage; and so this defen-
dant says that the plaintiff is not for the reasons aforesaid

entitled to any priority over the defendant’s mortgage for any
sum whatever.

10. This defendant will object that the statement of claim
does not shew any cause of action against this defendant per-
sonally whereby the plaintiff is entitled to an order against

payments, and only made such payments after he had become Statement.
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this defendant for the payment of any sum whatever, or that
‘his defendant is personally liable to the plaintiff for the re-
payment of any of the moneys advanced by the plaintiff un-
der his said mortgage.

Reply to the defence of the Registrar:

1. As to the 3rd paragraph of the Registrar’s statement
of defence, that if the registration of the plaintiff’s mortgage
was in any way incomplete or defective, which he denies,
such omission was due to the omission and neglect of the
Registrar, his officers, clerks or representatives, in omitting
and neglecting to complete the memorial of said mortgage,
which it was his duty to indorse on the register, and the
duplicate certificate of title then presented to him, by stating
in such memorial the day, hour and minute of the presenta-
tion of the plaintiff’s mortgage to him for registration, as it
was his duty to do; and it had been, and then was, a common
and usual practice of the Registrar to indorse memorials or
mortgages upon the register and upon the duplicate certifi-
cate of title without stating in such memorials the day, hour
and minute of the presentation of the mortgages therein re-
ferred to, to him for registration ; and in consequence thereof
there was nothing in the omission of the Registrar in com-
pleting the memorial of the plaintiff’s mortgage to put the
plaintiff on inquiry, and the plaintiff charges that the
Registrar is thus estopped from setting up the defence con-
tained in said paragraph.

2. Further in regard to the said paragraph, that by
an order of Maguire, J., bearing date the 10th February,
1892, it was ordered that the memorials in the register and
on the certificate of title relating to the plaintifi’s mortgage
ghould be amended by the Registrar: and the memorial was
ghortly after the making of the order, and before the com-
mencement of this action, so amended by the Registrar in
pursuance of such order.

3. As fo the 5th paragraph the plaintiff denies that he,
before advancing any moneys to Gay on his mortgage, had
notice of the Bentley mortgage.
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4. And as to the 16th paragraph, that the Bentley mort- Statement.

gage having been by the Registrar entered on the day-book
on the 7th October, 1889, the plaintiff believed that such
mortgage was on such date given in for registration, having
no knowledge or information to the contrary.

5. The plaintiff joins issue.

[Sept. 11th, 1895.)

Scorr, J.—On the 26th Sept. 1889, one Gay was the
registered owner of the west half of lot 8, block H, in the town
of Lethbridge, subject to a mortgage thereon to one Prim-
rose, to secure $300 and interest. On that date Gay applied
to the plaintiff for a loan of $500 on the security of the
property. Plaintiff agreed to advance the amount, and a
mortgage on the property to secure the amount was executed
hy Gay and forwarded to the agent of the plaintiff’s advo-
cates at C'algary.

After receiving the same the agent on the 14th day of
October, 1889, made a search at the Registry Office, and
having ascertained that the only incumbrance appearing in
the Register therein as affecting the property was the Prim-
rose mortgage, registered the plaintiff’s mortgage, together
with a discharge of the Primrose mortgage, which plaintiff’s
advocates had obtained upon their undertaking to pay the
amount due on the mortgage in case the title proved satisfac-
tory. At the same time the agent handed to the Registrar
the certificate of title issued to Gay.

The Registrar thereupon registered the plaintiff’s mort-
wage and the discharge of the Primrose mortgage, and in-
dorsed memorials thereof on the certificate of title.

On receipt of the certificate of title with the memorials
so indorsed, plaintiff’s advocates paid the Primrose mortgage
and advanced the balance of the mortgage moneys to Gay.

At the time of such payment and advance the certificate
of title contained no memorial or memorandum shewing that
there was any incumbrance upon or affecting the property

other than the plaintiff’s mortgage, nor had the plaintiff no-
VOL. 11, T.L.REPTS.—20
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tice, nor was he aware that there was any other incumbrance
affecting the property, and I find that the plaintiff advanced
the mortgage moneys to Gay relying upon the fact that
the certificate of title disclosed no other incumbrance.

There had, however, been filed with the Registrar on the
7th Oct., 1889, a mortgage made by Gay to defendant Bentley
on the same and other property, to secure $2,000 and in-
terest, which mortgage had been entered by the Registrar
his day-book, but no memorial thereof or memorandum
relating thereto was entered or made in the register or
upon Gay's certificate of title until March, 1890, when the
certificate of title having been produced to him by or on
behalf of the defendant Bentley, the Registrar indorsed
thereon, and upon the duplicate in the registry, a memorial
of such mortgage under the memorial thereon of the plain-
tiff’s mortgage.

In none of the memorials indorsed upon the certificate of
title or upon the duplicate thereof in the Registry Office,
except in that of the Bentley mortgage, was the day, hour,
or minute of the filing of the documents stated.

On the 1st October, 1891, defendant Bentley obtained
from Macuire, J., a summons calling upon the Registrar
and plaintiff to shew cause why an order should not be made
directing the Registrar to correct and amend the certificate
of title by cancelling the memorial of plaintiff’s mortgage
and indorsing upon the certificate a new memorial of plain-
tifl’s mortgage as of Oct. 14th, 1889, after the memorial of
defendant Bentley’s mortgage.

The learned Judge upon that application held that de-
fendant Bentley’s mortgage was registered at the time of
filing, on the 7th Oect.,, 1889, and therefore, had priority
over the plaintifi’s mortgage, and ordered that the Registrar
should amend the memorials upon the certificate of title by
stating the time of registration of the documents therein
referred to. This amendment was afterwards made.

Default having been made by Gay in payment of his
mortgage to defendant Bentley, the latter, after due notice to
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the plaintiff and Gay, caused the lands comprised therein to Judgment.
be offered for sale, and same remaining unsold afterwards, Scott, J.
upon notice to the plaintiff applied for, and on 15th Septem-

her, 1892, obtained an order for foreclosure under the provi-

sions of section 81 of the Territories Real Property Act,

which order was duly registered and a certificate of title to

the lands comprised was issued to him thereon.

I find that the Registrar omitted to enter the memorial
of the Bentley morigage in the register at the time of the
filing thereof, under the belief that the filing thereof without

the production of the certificate of title was not a registration
thereof.*

I find that the plaintiff paid and discharged the Prim-
rose mortgage under the mistaken belief that there was no
other incumbrance affecting the land prior to his mortgage,
and that by payment and discharge of the Primrose mortgage
he was obtaining a first mortgage upon the lands.

I find that at no time subsequent to the registration of
the Bentley mortgage was the property comprised therein
of sufficient value to realize the amount secured thereby.

I also find, if necessary so to do, that from the time that
plaintiff first learned that the Bentley mortgage had been
filed, up to and after the commencement of this action, Gay
was in insolvent circumstances, and the plaintiff could not

have recovered from him the amount advanced upon his
mortgage.

The plaintiff seeks to recover from the assurance fund
created by the Act the damages sustained by him by reason
of the Registrar’s omission, and also claims as against de-
fendant Bentley a declaration that he is entitled to a first
mortgage or lien on the property comprised in the Primrose
mortgage for the amount paid by him in satisfaction of that
mortgage.

It will be convenient to first consider the claim of the

plaintiff to be subrogated to the right of Primrose under his
mortgage.

* See now Land Titles Act, 1804, 5'_1-58 Vie. ¢. 28, 5. 83 (2).
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Judgment. Following the principle laid down in Brown v. McLean,!

scott, 0. and in Abell v. Morrison,* the plaintiff is, in my opinion, en-
titled as between defendant Bentley and himself, to stand in
the position of Primrose in respect 1o the security held by
him.  The circumstances of the present case are much
stronger in favor of the plaintiff than those of the cases re-
ferred to, inasmuch as in this case the mistake of plaintiff
was not caused by any neglect or omission on his part.

But it is contended that the question of plaintiff’s priority
over defendant Bentley in respect of plaintiff’s rights under
the Primrose mortgage is res judicata; first, by the judgment
of MaGuIRg, J., and 2nd by the order of foreclosure obtained
by defendant Bentley.

I cannot agree with the first contention. The order of
MaGuige, J., was merely a direction for the guidance of the
Registrar, and the learned Judge on that application could
not enter into or dispose of any question affecting the equit-
able right of the parties.®

Nor can I uphold the second contention, though I am not
free from doubt with respect to it. The effect of an order
for foreclosure under section 81 is to cut out the equity of
right of redemption. It cannot affect the right of persons
claiming under incumbrances prior to that under which it
was obtained. The plaintiff’s mortgage was undoubtedly cut
out by the order; but he is not claiming under that mort-
gage.  His claim is to be established as a prior incumbrance.
His right to be so established could in no sense be looked
upon as a right or equity of redemption, and as such barred
by the order for foreclosure. Hence I think he was not
bound, in order to preserve his right, to oppose the applica-
tion for the order.

It was also contended by defendant Bentley that the plain-
tiff had by his laches and delay forfeited any right he may
have had to be subrogated, and McLeod v. Wadland* was

* Thix same view was subsequently sustained in Wilkie v. Jellett
2 Terr. L. R. 133; 26 8, C. R. 282; and see note to Re Rivers, 1

Terr. L. R. 464,
425 0. R. 118.




1] MORRIS V. BENTLEY.

cited in support of that contention. The judgment in that
case is based on the fact that there was not only a deiay of
four years on the part of the plaintiff in enforcing his claim,
but there was also such acquiescence on his part in the de-
fendant’s priority, that it would have been a fraud on the
defendant to deprive him of his legal right; and there was
the additional fact in that case that during the interval
hetween the acquiring of the right, and the proceedings to
enforce it, the property had depreciated in value and the
mortgagor had become bankrupt. In the present case no
such depreciation has been shewn, nor has the position of the
parties been materially altered since the right accrued, nor
has the delay been excessive. 1, therefore, think that the laches
of the plaintiff has not been such as to debar him from
enforeing his right, and 1 hold that the plaintiff is entitled
as against the defendant Bentley to stand in the position
occupied by Primrose under his mortgage at the time of the
payment and discharge thereof by the plaintiff, and to a
first lien or mortgage to the amount thereof and the interest
thereon on the lands mentioned in the pleadings.

Plaintiff’s claim against the assurance fund is under sec-
tion 108 of the Act referred to. Using the words of the sec-
tion as they appear in the statute, the following is the con-
struction which I think should be placed upon it.

“108. (1) Any person sustaining loss or damage through
any omission, mistake or misfeasance of the Registrar, or of
any of his officers or clerks, in the execution of their respec-
tive duties under the provisions of this Act, and

(2) Any person deprived of any land or of any estate or
interest in land by the registration of any other person as
owner of such land, or by any error, omission or misdeserip-
tion in any certificate of title, or in any entry or memorial in
the register, and who by the provisions of this Aect is barred
from bringing an action of ejectment, or other action for the
recovery of such land, estate or interest

“may in any case in which the remedy by action for re-
covery of damages as hereinbefore provided is barred, bring
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an action against the Registrar as nominal defendant for the
recovery of damages,” etc., ete.

The words “ And who by the provisions of this Act, etc.,”
refer merely to persons deprived of land or of an estate or
interest therein, and do not refer to the person mentioned in
the first clause of the section, viz., persons sustaining loss or
damage through any omission, etc., of the Registrar, etc.

It is, therefore, in my view, unnecessary that the plaintiff
should in order to recover under this section shew that he was
deprived of land, or of any estate or interest therein, by the
mistake or omission.

If it had been the intention to confine the remedy under
section 108 to persons deprived of land, or an estate or in-
terest therein, I cannot but think that such intention would
have been made plainly apparent, and that the section wouid
have been simpler in its form and would not have contained
unnecessary words. An “error, omission or misdescription
in any certificate of title, or in any entry or memorial in the
register ¥ must result from the omission, mistake or mis-
feasance of the Registrar, or some of his officers, and such
errors and omissions having been provided for in the first
part of the section the words quoted would, therefore, be un-
necessary.

Section 112 enacts that the assurance fund shall not be
liable for compensation for any loss, damage or deprivation
in certain cases.

The uge therein of the words “loss” and “damage” in
addition to the word ** deprivation ™ supports the view that in
certain cases not therein provided for, the fund may be liable
for loss and damage where there has not been any depri-
vation.

I see no reason why mortgagees who have sustained loss or
damage by the mistake or omission of the register, even
though not thereby deprived of an interest in land, should be
excluded from the benefit of the assurance fund, nor why
so far as the fund is concerned any distinction should be
drawn between them and the persons deprived of an interest
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in land. If it were held that the mortgagees were so ex-
cluded, a mortgage would at best be but a perilous security.

Counsel for the Registrar referred me to a decision in the
Victoria Court (Qakden v. Gibbs®) upon a section of the
Victoria Act in some respects analogous to section 108 of our
Act, in which it was held that similar words in the section
of the Victoria Act restricted the remedy against the assur-
ance fund to persons deprived of land, or an estate or in-
terest therein, but in the judgment in that case, particular
stress is laid upon certain words in the section of the Vie-
toria Act, which do not appear in section 108, as indicating
an intention so to restrict its operations.

In that case, Higinbotham, J., dissented from the judg-
ment of the majority of the Court as to the construction to
he placed upon the section in question, and in construing sec-
tion 108 as I have done, I have to some extent adopted his
construction as being, in my view, the more reasonable one-

By the terms of section 108 the remedy under it is appli-
cable only to cases where *“ the remedy by action for recovery

of damages as hereinbefore provided is barred.” It was con-
tended on behalf of the Registrar that the words * as herein-
before provided ” referred to sections 104 and 105, and that
as the effect of these sections was to bar only certain actions
by persons deprived of land or an estate or interest therein,
the right of actior under section 108 must be confined to
persons so deprived.

1 see no reason for holding that the words “ as hereinbe-
fore provided ” refer only to the actions barred by sections
104 and 105, if any remedies which a person might otherwise
have had are barred by any of the other provisions preceding
section 108. Seciion 32 * as effectually bars the remedy
against the Registrar in certain cases for certain acts and
omissions as any remedy is barred by section 105, and the

* 32, The registrar shall not, nor shall any deputy registrar or
any person acting under authority of the registrar, be lable to any
action or proceeding for or in respect of any act bona fide done or
omitted to be done in the exercise or supposed exercise of the powers
given by this Act, or any order or general rule made in pursuance of
this Act. (Now s. 134 L. T. Act, 1804).
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words referred to are, in my view, applicable as well to sec-
tion 32 as to section 105,

The loss sustained by the plaintiff was occasioned by the
Registrar having bona fide omitted to do an official act which
he should have done. But for the provisions of section 32
the plaintiff would have had a right of action against him for
the loss sustained, and in such action, it would not have been
necessary for plaintiff to shew that he had exhausted his per-
sonal remedy against the mortgagor. The remedy under
section 108 is confined to cases where the remedy by action
for damages is barred by the preceding provisions. I see no
reason for holding that, in order to entitle plaintiff to re-
cover, all his remedies, whether direct or indirect, should
have been so barred. In my view it is sufficient for him to
shew that his principal remedy, viz, that against the
Registrar has heen barred.

Upon referring to the Victorian and New South Wales Acts,
I find that in the sections thereof analogous to section 108
of our statute, the words used are “in any case in which the
remedy by action for the recovery of damages as hereinbefore
provided is inapplicable.” Why the word “ barred ™ is used
in our Act instead of “inapplicable™ I cannot understand.
In no case in our statute is the remedy by action for the re-
covery of damages, entirely barred. It is only barred as against
certain persons, viz., against the Registrar and his officers in
certain cases by section 32, and against purchasers and mort-
gagees in good faith for value by section 105. A person sus-
taining loss by deprivation or otherwise may have other
remedies direct and indirect, which are not in any way barred
by the statute, and if it were to be held that, to entitle a per-
son to recover under section 108, all his remedies wounld be
harred hy the provisions of the statute, the assurance fund
would be well guarded from attack.

It was contended by counsel for the Registrar that under

‘sections 40 and 42 of the Act the Bentley mortgage could not

be deemed to be registered on 7th October, 1889, inasmuch
as documents must be registered in the order in which they
are presented for registration, and that the evidence shews
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that it was not given in for registration on that date; that Judgment.
the plaintiff with knowlecge through his agent of the circum-
stances under which it was handed in was negligent in not
presenting the facts to Mr. Justice MAGUIRe on the hearing
of the application to him, and that by reason of such negli-
gence, the plaintiff lost priority over Bentley.

The evidence of Mr. Barker, who was acting as Registrar
at the time the Bentley mortgage was handed in, is not clear
as 1» what occurred at that time. His recollection is that he
refused to take the document because a certificate was not
preduced for a portion of the lands comprised, and that Mr.
\Vest, who brought in the document, then asked him to re-
ceive and file it as to a portion of the land comprised which
was not under the Act; that he then received it, and entered
in the day-book a description of all the lands comprised, and
that at the time he received the mortgage Mr. West iold him
lie would procure the certificate of title in order to procure
its registration.

Aceepting Mr. Barker’s statement, I think there was suffi-
cient tender of the document for registration at that time.
The refusal to accept must have been preceded by a tender
or handing in for the purposes of registration, and the reason
for reiusing it was as already has been decided by Mr. Justice
MAGUIRE, untenable. I cannot see that there is anything in
the circumstances under which th: document was tendered
whichi, if they had been submitte to Mr. Justice MAGUIRE,
warld have led him to arrive at  different conclusion.

It was also contended th: vas not alleged or proved that
any abstract of title had been demanded by plaintiff under
section 30 of the Act, plaintiff having relied upon a search.

It is open o question whether under section 30 plaintiff
was entitled to obtain an abstract shewing all the uncan-
celled-instrumients affecting the land. Tt might reasonably be
contended that he must point out the instruments of which
he requires an abstract, and that the Registrar could not be
compelled under section 30 to certify that there were no
such instruments, or that certain instruments and no others
affected the lands.

Scott, J.
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But I have already held that plaintiff relied upon the
state of the certificate of title, which shewed his mortgage
and no other incumbrances affecting the lands, and I hold
that he was justified in so relying, and that the indorsement
by the Registrar of the memorial of plaintiff’s mortgage was
equivalent to a certificate that there were no prior incum-
brances affecting the land, other than those appearing upon
the certificate of title.

It was further contended that the plaintiff in this action
is relying upon the search made by him, and does not com-
plain of the omission of the Registrar to enter the memorial
of the plaintiff’s mortgage, but in my view, clause 6 of the
statement of claim shews that such omission is relied upon by
the plaintiff as a ground of action.

It was also contended that even if plaintiff was relying
upon the state of the certificate of title, he would not be en-
titled to recover, hecause, (1) section 43 provides that the
entry of the memorial on the certificate of title is only evi-
dence of the due registration of the instrument, and could
have no other effect : and (2) because there was no new certi-
ficate issued, or no re-dating of the certificate, and the certi-
ficate only shews that Gay had a good title on the date on
which it was issued.

Section 43 does not provide that the entry of the
memorial shall be evidence of registration. Tt provides that
the certificate indorsed upon the instrument registered shall
be evidence of its registration. What then is the object of
indorsing upon the certificate of title a memorial of an in-
strument affecting the lands? Ts it not to give notice to .
those dealing with them that they are so affected, and to
what extent they are affected ?

It is unnecessary for me to deal with the second branch of
this contention, in view of the fact that T have already held
that the indorsement of the certificate of the plaintiff’s*mort-
gage, was equivalent to a certificate that there were no prior
incumbrances affecting the land, other than these appearing
in the certificate of title.

It was also contended that the evidence shews that there
was an agreement on the part of the defendant Bentley to
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take an assignment of plaintiff’s mortgage, which agreement
plaintiff could have enforced.

It is true that an offer was made by the defendant Bent-
ley to take over the plaintiff’s mortgage, but it does not
appear that this offer was accepted or that there was any
agreement to that effect entered into.

The acceptance of Bentley's offer might possibly have
opened for plaintiff an avenue of escape from loss, but 1
think he was not bound to take that course, and that his
omission to do so should not debar him from recovering in
this action as against the assurance fund. Even though he
may sl that time have known that his mortgage was a doubt-
ful security, he was entitled to rely upon it, and refuse to
dispose of it.

Even if there had been a valid agreement on the part of
Bentley to take over the mortgage, the plaintiff’s failure to
enforce it, does not, in my view, preclude him frora claiming
against the assurance fund, because as I Have already s:ated,
section 108 does not provide that all remedies by action for
damages shall have been barred by the statute in order to
entitle a person to claim against the funds.

It was also contended that the plaintiff should have pro-
ceeded under sections 114, 115, 116, 117, but I do not see how
such a proceeding would have availed him, because in it the
equitable right of the parties could not have been entered into
or disposed of.

Holding the views I have expressed, I find that the plain-
tiff is entitled to payment against the Registrar for the
amount of his mortgage, less the amount for which I have
already held him entitled to a charge upon the lands com-
prised therein in respect of the Primrose mortgage. Tt was
agreed at the trial that if plaintiff was found entitled to
recover against the Registrar, he was to be entitled to the
interest on the amount from the 1st January, 1890. The
amount paid to discharge the Primrose mortgage was $307,
leaving a balance of $193, which with interest from the date
mentioned, amounts to $259.60, for which plaintiff will take
judgment against the Registrar.
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The matter of costs was subsequently dealt with as
follows:

[ September 27th, 1895.]

Scorr, J.—The position of the parties is practically as
follows :—

Plaintiff says, “I claim from the Registrar the full
amount of my loss. I also claim that T am entitled to a
mortgage on Bentley's lands for a portion of my loss, and if
this latter claim is established, then I claim from the Regis-
trar only the portion of my loss in excess of the mortgage.”

The Registrar says, “ 1 am not liable for any portion of
the loss. Bentley’s lands are liable for a portion of it, and if
I am liable. at all, T am only liable for the portion in excess
of the amount chargeable on Bentley’s lands.”

Bentley says, *“ My lands are not liable.”

Plaintiff and Registrar, therefore, both affirm, and Bent-
ley denies that his lands are liable. Bentley having failed in
his defence, he should pay the costs hoth of the plaintift
and the Registrar of that issue.

Bentley’s lands having been found liable for the mort-
gage, plaintiff succeeded against the Registrar only for the
portion of his loss in excess of the mortgage, such portion
amounting to over $200. The Registrar contends that,
having succeeded against plaintiff to the amount of the Bent-
ley mortgage, he should have costs against plaintiff in re-
spect of that portion of the claim, but T think he is not
entitled to anything more than his costs against Bentley in
respect of it.

Plaintiff also claimed a personal remedy against Bentley
for the amount of the Primrose mortgage. Bentley disputed
his liability and plaintiff failed to establish it. The question
was not raised at the trial, and the costs of that issue are so
small that I need not consider them.

Plaintiff will tax as against Bentley, such costs of the
action as were incurred in respect of the claim for subroga-
tion, and - as against the Registrar, the other costs of the
action.

The Registrar will tax as against Bentley, the costs in- _
curred in respect of plaintiff’s claim for subrogation.
REPORTER :

J. E. Wallbridge, Advocate, Edmonton.
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CRAIG v. NEW OXLEY RANCHE CO.

( oxts—Taration—Review—Abortive and irregular proceedings—In-
sufficient affidavit on production—~Several subpenas,

It is not open to a party on taxation of costs to take objections which
could or should have been taken by application to set aside the
proceedings, or by way of appeal. On this principle costs were al-
lowed as follows: (1) the costs of an order de bene esse, irregu-
larly obtained were allowed to defendant where no application had
been made to set it aside, and plaintifi's advocate had attended
on the examination;

(2) The costs of an insufficient affidavit on production where an appli-
cation for a better affidavit had been dismissed and no appeal taken ;

(331 The costs of an order to examine plaintiff issued er parte and
without notice, where an application to set it aside had been re-
fused and the grounds of the refusal were not shewn on the review.

A subpena for each of several witnesses may be allowed where they
reside in different parts of the country, and the same original can-
not be conveniently produced to them all.

[Scorr, J., September 28th, 1895.

Review of taxation of defendant’s costs; the nature of the
objections sufficiently appear from the judgment.

C. F. Harris, for plaintiff.

C. (. McCaul, Q.C., for defendant.

[Sept. 28th, 1895.]

Scort, J.—First item: Costs of order for examination
of Hill de bene esse. Objection: that order wus obtained ex
parte and was irregular. I overrule the objection as it is shewn
that no application was made to set aside the order and that
plaintifi’s advocate attended on the examination under it.

Second item: C(osts of affidavit on production of A. R.
Springatt.  Objection: affidavit insufficient and false, mis-
leading and fraudulent, ete. 1 overrule this objection. In
my view the affidavit was insufficient, but it appears that
piaintiff applied for a better affidavit, and that his applica-
tion was dismissed with costs. The grounds of dismissal of
the application do not appear, but as plaintiff did not appeal
from that order T think the objection is not open to him,

Statement.
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Third item: Costs of order to examine plaintiff at Maple
Creek. Objection: Order issued ex parte and without notice,
sharp practice contrary to the terms of an agreement between
advocate for parties, abortive and without result and abuse
of process of the Court.

Plaintiff applied to set the order aside and his applica-
tion was refused with costs. All the objections, except that
it was an abortive proceeding, could have heen and probably
were taken and disposed of on that application. If they
were not taken then T think it is now too Tlate to take them.

The -proceeding appears to have been abortive because
plaintiff did not attend, though he appears to have been duly
called upon. In the absence of any information as to the
grounds upon which the application to set aside was refused,
I cannot find that defendant is not entitled to the costs of
the order taxed to him. T therefore overrule the objection.

Third item: Two subpeenas issued, each for one person.
Objection: Only one should have been issued.

The clerk finds that it was necessary, one for service
south and the other for service north of Macleod.

English Rule 511 provides that every subpeena other than
a subpeena duces tecum shall contain three names where neces-
sary or required, but may contain any larger number of
names.

T think this rule means that a party may issue one sub-
peena for each three witnesses, but where witnesses reside
in different parts of the country, and the same original can-
not reasonably be produced to them all as required by Eng-
lish Rule 514, the clerk may in his discretion allow for extra
subpeenas. T therefore overrule the objection.

REPORTER:
J. E. Wallbridge, Advocate, Edmonton.

1J. 0. 1893, s. 268 J. 0. 1898, C. 0. 1808, c. 21, r. 289,




ALLISON v, CHRISTIE,

ALLISON v. CHRISTIE.

Costs—Review of tazation—~Scale of—Action for detention of goods
—Judgment for return—Miscellaneous items—Previous tazation
not appealed against,

Plaintiff in an action for detention of a horse alleged to be of the

value of $1,000, recovered judgment for its return and $10 for
damages.

Held, against the contention of the defendant that costs should be
taxed as in an action under $100, or in the lower scale of the
tariff, that in the absence of evidence to the contrary the value
alleged in the statement of claim should be treated as the real
value for purposes of taxation.

The following items were allowed to plaintiff against the contention of
the defendant :

1. Instructions for affidavit of writ of replevin.

2. Two separate affidavits on production by co-plaintiffs where they
resided in different parts of the country.

3. An order postponing trial on application of defendant on terms
of payment of costs taken out by plaintif where defendant had
neglected to take out order.

An application by the defendant to have deducted from the bill cer-
tain costs of the day, claimed to have been improperly allowed on
a previous taxation not appealed from, was not entertained.

[Scorr, J., September 28th, 1895.

Review by defendant of taxation of plaintiff’s costs. The
objections taken appear from the judgment.
C. F. Harris, for plaintiff.

C. C. McCaul, Q.C., for defendant.

Scorr, J.—Objection is made to the whole bill on ground
that costs should he taxed as in an action under $100; or, if
not, then in the lower scale of the tariff.

The action is for the detention of a horse which state-
ment of claim alleges to be of the value of $1,000. The
affidavit upon which writ of replevin issued alleges that it
was of that value.

Plaintiff obtained judgment for return of the horse with
$10 damages for its detention.

At the trial there was evidence that the horse was not well
when it was delivered to the defendant some months before
the action brought, and that it died shortly after having been
replevied. Beyond this there was no evidence of value.

In the absence of further evidence contradicting the alle-
gation as to the value contgined in the affidavit, T think the
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value there stated should be treated as the real value at least
for the purposes of taxation of costs.

I, therefore, overrule the objection.

Item: Instructions for affidavits for writ of replevin,
Objection: "his is not a special affidavit.

I overrule the objection.

Ttems: Two affidavits on production allowed, one by each
plaintiff. Objection: Both could have joined in one affidavit.

The plaintiffs resided in different parts of the country.
Such being the case, I think it was not unreasonable to allow
for an affidavit made by each. It appears that both were
sworn at Macleod, but on different days. It was not shewn
that they were present at Macleod on the same day. I
overrule the objection.

Items: Defendant obtained leave to amend defence on
terms of postponement of trial and payment of costs of the
day. Upon costs heing taxed, defendant refused or omitted
to pay and did not take our order. Plaintiff, therefore, had
to take out an order for judgment for the costs. This is
objected to as unnecessary. 1 overrule the objection.

Items: Plaintiff Allison subpeenaed his co-plaintiff Mudi-
man as a witness, The defendant now contends that the fees
for this subpeena are not taxable against him.

At the time of the trial the two plaintiffs were represented
by different advocates on the record. Under these eircum-

stances 1 think that Allison was reasonably justified in
issuing a subpeena to insure the attendance of his co-plaintiff
as a witness. I overrule the objection.

Defendant also applies to have deducted from this bill
the amount of certain costs taxed against him as costs of the
day on a previous taxation, on ground that same should not
then have been allowed.

I cannot entertain this application. If costs were im-
properly allowed the former taxation, he should have ap-
pealed against it. To allow his application would practically
he allowing an appeal from that taxation long after the time
for appeal had expired.

REPORTER:
J. E. Wallhridge, Advocate, Edmonton.
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THE QUEEN v. LALONDE.

Criminal law—Habeas corpus — Summary conviction — Warrant of
commitment—No conviction alleged—Prisoner discharged.

On an application for a writ of habeas corpus, and for discharge of
prisoner, detained in custody, under a warrant of a Justice of the
Peace in Form V. Criminal Code, sec. 596 (committal for trial),
the warrant did not allege a convietion but only that the accused
had been charged before the justice. The convietion upon which
the warrant was issued was admittedly bad, but an amended con-
viction was returned to the clerk by the justice after the argu-
ment.

Held, that where a warrant of commitment upon a conviction does not
allege that the prisoner has been convicted of an offence, the con-
viction cannot be referred to in order to support the warrant.

Order made discharging prisoner.

Semble, that had the warrant shewn the prisoner to have been con-
victed of some specific offence, even though insufficiently stated,
the conviction could have been referred to to support it.

An application to discharge a prisoner held under a defective war-
rant of committal in execution will not be adjourned in order to
procure the return of the conviction with a view to supporting
the warrant, if the prisoner has been actually brought up on a
habeas corpus, aliter where he has not been brought up.

[Scorr, J., November 15th, 1895.

J. C. F. Bown, for the prisoner.

N. D. Beck, Q.C., Crown Prosecutor, shewed cause.
[ November 15th, 1895 ]

Scort, J.—Defendant on 1st November, 1895, obtained a
rule nisi calling upon all parties concerned to shew why a
writ of habeas corpus should not issue, directed to the keeper
of the common gaol at Fort Saskatchewan, to bring up the
body of the defendant, and why, in the event of the sum-
mons being made absolute, he should not be discharged with-
out the writ of habeas corpus actually issuing, and witheut
his being personally brought before a Judge of the Court.

VOL, 11, T.L. REPTS. —21
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The warrant of commitment under which the defendant
was detained in custody is as follows:

“ Canada,
“ North-West Territories,
“ District of Alberta.

“To the Constable of the N.W.M.P., Wetaskiwin, and to
the keeper of the common gaol at Fort Saskatchewan, in
said District of Alberta.

“ Whereas Leon Lalonde was this day charged before me
Jehn F. MeNamara, one of Her Majesty’s Justices of the
Peace, in and for the said District of Alberta, on the oath of
Edward Nunely, constable N.W.M.P., and others, for that
he did Wednesday, the 16th day of October, 1895, kindle a
fire and allow it to escape from his control.

“These are therefore to command you the said constable
to take the said Leon Lalonde and him safely to convey to
the common gaol, Fort Saskatchewan, aforesaid, and there

to deliver him to the keeper thereof, together with this
precept.

“And I do hereby command you the said keeper of the
said common gaol, to receive the said Leon Lalonde into your
custody in the said common gaol, and there safely keep him
until he shall thence he delivered hy the course of law.

“Given under my hand and seal this 23rd day of October,
in the year 1895, at Wetaskiwin, in the said District afore-
said.

“Sgd. John F. McNamara. (seal)”

Mr. Beck, who shewed cause, admitted that the warrant
was bad, and could not be upheld, but claimed that if the
conviction was good, or if a good conviction could he made,
the warrant can and should be amended, and asked that the
application should stand over until the justice had returned
a proper record of conviction to the clerk.
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Mr. Bown, in support of the rule, contended that the
application should not stand over for that purpose, and cited
Re Tinson?

Since the argument, the justice has returned an amended
record of conviction to the clerk of the Court.

In Re T'inson® it was held that when a prisoner is brought
up under a writ of habeas corpus, and the warrant is insuffi-
cient, and the conviction has not been brought up by certio-
rari, the Court is not justified in looking at the conviction
for the purpose of amending the warrant by it, nor in detain-
ing the prizoner in custody until the conviction is brought up.

This decision is not applicable to the present case, because
here the prisoner is not brought up by habeas corpus. This
is merely an application for the issue of such a writ.

In Paley on Convictions, 6th ed., pp. 344, 345, it is laid
down that “if a warrant of commitment in execution, mani-
festly defective on the face of it, shews that there has been a
conviction, the Court will not notice the defect, until the
conviction is returned into Court, if the defect he one that
the conviction may cure, and if the applicant is in a position
to remove the conviction by eertiorari.”” The language in
Ite Tinson' clearly shews that the Court merely decided that
after the prisoner had been brought up and application had
been made for his discharge, such application must be dis-
posed of without waiting for the conviction to be brought
up hy certiorari.

The amended record of conviction has been returned by
the clerk presumably either under section 102 of the N. W, T,
Act, or under section 888 of the Criminal Code.

In either case it is properly in Court, and being in Court
it is there for all purposes. A certiorari to bring it up is
therefore unnecessary.

1.am, however, unable to find any authority to support
the contention that the conviction may be referred to in order
to support the warrant in this case.

'30 L. J. M. C. 120;: L. R. 5 Ex. 257; 22 L. T. 614; 18 W. R.

S840,
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Section 886 of the Criminal Code enacts that “ No war-
rant of commitment shall be held void by reason of any
defect therein, provided it is therein alleged that the defend-
ant has been convicted and there is a good and valid convie-
tion to sustain the same. The warrant in question mani-
festly does not come within this section, hecause it does not
allege that the defendant has been convicted.

The words I have already quoted from Paley on Convie-
tions shew that defects in a warrant will not be noticed
until the conviction is returned, provided the warrant itself
shews that there has heen a conviction.

In the same work, at page 344, it is laid down that it is
not “ necessary in the warrant to state the conviction in a
precise or technical form: but only so as to shew that the
party has been convicted of some specific offence.”

Had the warrant alleged that there had been a conviction,
it may be that the conviction could have been referred to in
order to support it, even though the offence were insuffi-
ciently stated in the warrant; but, as it contains no such
allegation, I must hold in the absence of any authority to
the contrary that the conviction cannot be referred to.

An order will, therefore, issue for the discharge of the
defendant.

REPORTER:

J. E. Wallbridge, Advocate, Edmonton.
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Practice—Application for administration—Order to render proper ac-
count wunder 0. 55, R. 10a (Eng.) — Affidavit verifying — Not
filed—Application to cross-cxamine,

Jpon an application for administration an order was made under

Fnglish O, 55, R. 10a,* that the application stand over for
six weeks, and that the defendant within one month render to the
plaintiff a proper statement of his accounts and dealings with the
¢state, which was duly furnished and verified by affidavit. The
plaintiff did not appear on the further hearing of the application,
and some months had elapsed when this application was made to
cross-examine the defendant on the affidavit.

Held, that as the affidavit was not filed when notice of the applica-
tion was served, but only (if at all) by the plaintiff himself on the
return, the application must be refused.

Quare,

whether the rule authorizes a direction that such accounts

be verified under oath, and whether such an affidavit is an affidavit
“used or to be used on any proceeding in the cause or matter.” (J.
0. 1893, sec. 261, now r, 282, J. 0. 1898).

The proper practice in order to obtain explanations of any of the
items of accounts =o furnished seems to be to formulate objections

on the further hearing and have the disputed items adjudicated
upon in Chambers,

[Scorr, J., 81st December, 1895,

*10a. Upon an application for administration or execution of
trusts by a creditor or beneficiary under a will, intestacy, or deed
of trust, where no accounts or insufficient accounts have been ren-
dered, the Court or a Judge may, in addition to the powers already
existing,—

(a) Order that the application shall stand over for a cer-
tain time, and that the executors, administrators, or trustees in
the meantime shall render to the applicant a proper statement of
their accounts, with an intimation that if this is not done they
may be made to pay the costs of the proceedings :

(b) When necessary, to prevent proceedings by other credi-
tors, or by persons beneficially interested, make the usual judg-
ment or order for administration, with a proviso that no proceed-
ings are to be taken under such judgment or order without leave
of the Judge in person.

(Now r. 487, J. 0. C. O. 1808, c. 21).
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Statement. Application by plaintiff upon notice for an order to cross-
examine defendant upon his affidavit filed. The facts suffi-
ciently appear from the judgment.

g iibiagile C. F. Harris, for applicant.
C. C. McCaul, Q.C., for administrator.
Judgment. Scort, J.—On 22nd March, 1895, plaintiff obtained an

originating summons calling upon defendant, the adminis-
trator of the estate and effects of deceased, to shew cause
why an order for administration should not be granted upon
certain grounds therein set forth.

Upon the return of the summons on 30th April, 1895, an
order was made under the provisions of English Ord. 55, Rule
10a, directing (1st) that the application for administration ‘
should stand over for six weeks from that date; (2nd) that de-
fendant should within one month from that date furnish the
plaintiff with a proper statement made under oath of his
accounts and dealings with the estate as the administrator
thereof, and, (3rd) that if defendant should omit to comply
with the terms and requirements of said order to pay the
costs of the proceedings.

Defendant in pursuance of this order delivered to plain-
tiff a statement under oath of his dealings with the estate.
it As there is nothing to shew the date of delivery, I think I
should assume that it was delivered within the time limited
by the order.

Plaintiff did not appear on the originating summons at
the date to which it was enlarged (11th June, 1895), and no
further step or proceeding was taken by him until 21st De-
cember, 1895, when he gave notice of this application. The
affidavit of defendant proving the statement of account fur-
nished by him to plaintiff and delivered therewith, was not
filed when notice was given of this application. It is there-
fore not within the scope of the application. Even if it had
been I doubt whether a cross-examination upon it could be
directed, 1st because it is open to question whether O. 55,
tule 10a, authorizes a direction that the statement to be de-
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livered under the provisions shall be verified under oath, and Judgment.
2nd, because it is also open to question whether an affidavit scots, J,

so delivered is an affidavit used in Court on any proceeding.
Re Lockwood* shews that the proceeding under that Rule is
a vouching of accounts out of Court.

I think the object and intention of Order 55, Rule 10a, is
to afford a means of avoiding the expense of an administra-
tion suit, and when making the order of 30th April, 1895, 1
thought that if the accounts directed by it to be furnished
were satisfactory to the plaintiff, it might be unnecessary to
proceed further under the originating summons. By that
order, a period of two weeks was allowed between the time
fixed for the delivery of the statement of account and that
fixed for the further hearing of the application for adminis-
tration, in order that the plaintiff might have ample time
to consider the account, and be prepared to formulate his
objections to it, if any, on the hearing. That this is the
course that should have been pursued appears from the
judgment of Mr. Justice Sterling in Re Lockwood,' referred
to above, in which he states that “the present practice is to
direct accounts to he furnished and vouched out of Court
and only to allow the disputed items to be adjudicated on in
Chambers.”

Tt is not shewn why this course was not pursued by the
plaintiff, nor is any explanation given of the extraordinary
delay of nearly seven months after the delivery of the state-
ment hefore any exception was taken by him to the state-
ment furnished by the defendant.

An order having heen made under Order 55, Rule 10a,
and a statement of account delivered in pursuance thereof,
T think that the disputed items of the account, if there are
any such, should be settled and adjusted before plaintiff
should be permitted to otherwise proceed under his originat-
ing summons. It appears to me that to hold otherwise would
be to defeat the object and intention of the rule.

192 L. T. Jo. 237, 8 Times Rep. 293.
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Judgment. The ground urged by plaintiff for procuring the cross-
Scott, J.  examination of defendant is that the statement of account
furnished by him shews that certain payments claimed to
have been made by him appear in the absence of explanation
to have been made improperly, and plaintiff is desirous of
obtaining further information respecting them. A persual
of the account leads me to the view that some further ex-
planation might reasonably be required in order to shew
that some of the payments made were properly made on
account of the estate, but as I have already shewn, the plain-
tiff has not taken the proper course to obtain such explana-
tion.
The application will, therefore, be dismissed with costs
to the defendant in any event on final taxation of costs under
the originating summons.

REPORTER:
J. E. Wallbridge, Advocate, Edmonton.
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BROOKS v. BROOKS ET AL.

Husband and wife—Separate estate of wife—Personal property—
Jus disponendi—Matrimonial domicil—Removal—Conflict of laws
International Latw.

The law of the matrimonial domicil regulates the rights of the hus-
band and wife as to the movable property of either of them.

Held, therefore where the matrimonial domicil was Ontario that per-
sonal property, which by the law of Ontario was the separate
property of the wife, remained such on the removal of the parties
to the Territories; and furthermore was subject to the provisions
of the Ordinances of the Territorial Legislature, subsequently passed
relating to the personal property of married women.

[RIcHARDSON, J., 8rd July, 1896.

This was an action of detinue, wherein the plaintiff al-
leged that he was the owner of 27 head of cattle which the
defendants wrongfully detained. Plaintiff and defendant
Mary Brooks were married in October, 1869, in the Pro-
vince of Ontario, and at the time of the marriage the wife
owned a cow, a heifer, some sheep and some pigs. The cattle
in question represented the increaze of the cow and heifer,
and the proceeds of the sheep and pigs. The parties left
Ontario and came into the Territories in 1887, where they
appear to have lived together until 1895, in which year a
disagreement occurred between the husband and wife as to
the selling of a steer, and they separated. On the night of
4th October, 1895, defendant J. W. Brooks, by direction of
the wife, drove the cattle off and they remained in his charge
until the commencement of this action.

Norman Mackenzie, for plaintiff.
John Secord, Q.C.. for defendants.
[July 3rd, 1896.]

RicuarpsoN, J.—The plaintiff here alleges that the de-
fendants detain from him 27 head of cattle, his property,

Statement,

Argument,

Judgment.



290 TERRITORIES LAW REPORTS, [voL.

Judgment.  gnd claims a return or their value, and $50 damages for

Richard<on,). their detention.

In defence, the defendant Mary Brooks asserts:—

1. That she is the wife of the plaintiff.

2. That the cattle sued for are not the plaintiff’s.

3. That the cattle are the proceeds of wages, personal-
earnings, and profits arising from the occupation or trade
of raising cattle, butter making and otherwise, which she
has heretofore carried on and now carries on separately from
her hushand, and investments of such wages, earnings,
money and property.

Both defendants deny the several acts complained of.

The defendant J. W. Brooks denies that the cattle are the
plaintiff’s property.

In reply, the plaintiff admits that defendant Mary Brooks

is his wile, and otherwise joins issue.

The controversy between these litigants is thus defined.

Both defendants deny the act, i.e., the detention of the
piaintifi’s property, as also that the cattle for whose deten-
tion the action is brought. helong to the plaintiff; and Mary
Brooks, who by the record, is admitted to be the plaintiff’s
i wife, asserts that the cattle .in question are her separate
property, derived from the occupation of cattle raising and
butter making which she carried on separately from her
hushand.

It is to be observed that the plaintiff claims to be the
owner absolutely of the cattle, the subject of the suit, and
that the defendant Mary Brooks, by her first defence which
the plaintiff admits on the record to be true, asserts that
she is the plaintif’s wife: and were there no other defendant
or other defences on the record, the crucial point upon
which the result of the suit depended would have been whether
the ohjection raised on the argument by Mr. Secord, the de-
fendants’ counsel, that a man cannot successfully maintain
an action against his own wife for detention of his property
against his will, must prevail. Failing to discover any au-
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thority for such an action I should have felt bound to give Judgment.
effect to Mr. Secord’s contention, leaving the plaintiff, if so Richardson,J.

advised, to move to have my opinion reversed on appeal. But
there is another defendant, J. W. Brooks, who, in positive
terms, contests the plaintiff’s ownership of the cattle. Thus
it happens that the plaintif’s rights have to he determined
by the evidence.

From this evidence 1 find as facts:—

1. The plaintiff and defendant were residents of Ontario,
and were married there in October, 1869, and until they re-
moved to the Territories in 1887 they constantly resided there.

2. When the plaintiff married the defendant she owned a
cow, a heifer, some sheep and pigs. The increase of the cow
and heifer. together with other cattle representing the pro-
ceeds of the sheep and pigs and their offspring, less some
disposed of in Ontario, and one since bought in the Terri-
tories, are the cattle in question in the suit.

The law in force in Ontario at the time of the marriage
relating to married women was 22 Vie. c. 34, by section 1 of
which every woman who marries after its passing “ shall and
may, notwithstanding her coverture, have, hold, and enjoy
all her . . . personal property . . . beionging to
her before marriage . . . after marriage, free from the
debts and obligations of her husband, and from his control
or disposition, without her consent, in as full and ample a
manner as if she continued sole and unmarried, any law,
usage or custom to the contrary notwithstanding.”

It thus appears that the property the wife owned prior
to her marriage became settled by law as her separate pro-
perty after marriage, and this, with the natural increase and
substitutions I have alluded to, continued such separate
property up to the removal from Ontario. Being such in
leaving Ontario, it continued so in the Territories.

Mr. Westlake in his work on Private Intervational Law
thus expresses the situation: “1In the absence of express con-
tract the law of the matrimonial domicil regulates the right
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Judgment.  of the husband and wife in the movable property belonging
RichardsonJ. to either of them at the time of the marriage, or acquired by

either of them during the marriage. In the inception of the
marriage there is included a tacit contract, or. as Savigny says,
‘a voluntary submission to the law of the domicil, that
the conjugal rights of property shall be immutably settled
according to the law of the present domicil. The woman
has accepted the conjugal rights as fixed hy the law of domi-
cil, and naturally has reckoned on its perpetual continu-
ance.”

Then what are the facts? As I have stated, the cattle
in question are, as the plaintiff himself stated in his evi-
dence in chief, “the increase and offspring of the stock
brought in at marriage by the wife,” and which in 1887
came with the family from Ontario to the Territories, The
hushand and wife lived together here for some time on a
rented farm. Then the husband homesteaded and in per-
formance of his homestead dutics was on the homestead
during the summer, and, as the daughter stated, *at home
in the winter.”

A disagreement latterly occurred between the husband
and wife consequent, it was stated, on the former finding
fault with his wife’s action in selling off a steer, and finally
they appear to have separated, the cattle in question then
remaining apparently in charge of the husband until the
night of the 4th October, 1895, when, under direction of the
wife, they were driven off to Touchwood by the other defend-
ant, J. W. Brooks, where at the commencement of this suit
the cattle in question remained in his immediate care under
Mrs. Brooks, who asserted right thereto.

Now by the law of domicil in Ontario at the time of mar-
riage, the cattle in question were as between herself and her
husband, the wife's separate property, in my judgment; and
had the law as regards the personal property of married
women not heen extended after the domicil of the parties
had changed, under the legislative powers conferred upon
the Territorial Legislature, it is probable that the principles
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laid down as governing the husband’s rights of interference J-ldg"le"t-
with his wife’s separate property in McGuire v. McGuire Richardson,J.
would have an important bearing on this matter. But
whether or not the Legislature have wisely ordained, they
have so extended the right of married women over separate
personal property as to give the wife the jus disponendi of it,
iv my humble opinion, by virtue of Ord 20 of 1890, passed
29th October, 1890, when the wife here attained all the rights
in respect thereof of a feme sole.
Under the extensive power thus conferred, assuming it
did not previously exist by the law of Ontario, which up to
that date governed, the wife attained, as I am bound to hold,
absolute control, which carries with it the jus disponends, in-
dependent of her husband, one of the rights of a feme sole
quoad her personal property, and thus she had the right to
direct the defendant, J. W. Brooks, to do what ‘he did, to
which the plaintiff here cannot object.
Any reference to the 3rd paragraph of the defence is thus
rendered unnecessary.

The action is therefore to be dismissed with costs.

REPORTER :
(. H. Bell.
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PATTON v. ALBERTA COAL CO.

Boecution—~Seizure—Stay—Appeal—Irregular notice of—Eecution
for costs—Undertaking by advocate to repay—Costs of levy—
Costs of application—T'erms of order,

Defendants having served notice of motion to the Court in banc for
a rule to shew cause why the verdict for plaintiff should noi e set
aside, or for a nonsuit or a new trial applied to the trial Judge,
under J. O. Ord. 512,* after seizure under execution issued upon
the judgment, for a stay of proceedings upon the grounds of irre-
parable loss and inability of plaintiff to repay amount levied in case
the appeal should be successful.

Held, (1) That there was jurisdiction to entertain the application al-
though the notice of motion was perhaps irregular in form.

(2) That the fact that plaintif would not be able to repay the
amount levied in case of an adverse decision on appeal is sufficient
ground for granting stay. Stay ordered on security being given.

(8) That execution for costs should be stayed unless the advocates
give personal undertaking to repay them in case appeal succeeded.

A (4) That defendant having delayed making application umtil after
issne of execution and seizure, should pay the costs and expenses
incurred by reason of the delivery to the sheriff of the execution.

(5) The costs of application must be paid forthwith by party apply-

i ing. Merry v. Nickalls, and Cooper v. Cooper? followed.
; e [Scorr, J.. August 19th, 1896.
i
14 s e,
‘» Shalmiat Application by defendants to stay the execution issued by

plaintiff, and all proceedings had and taken thereunder, un-
til ““the final disposition of the notice of motion ™ given by
defendants for the next sittings of the Court in bane, for a
rule to show cause why the verdict obtained by plaintiff

f #* 512, When notice of motion for a new trial or notice of appeal
j has been served, the further proceedings on the verdict, finding, order,
!' or judgment may be stayed. in whole, or in part, until the decision
3 on such motion or appeal by the Court or by the Judge who pre-
H sided at the trial on such. terms as the Courtor Judge may think
i fit. The applicant, however, shall be entitled to an order so staying
i the proceedings on filing sufficient bail, or security, or making de-
i posit of money, to the approval of the Court or Judge, in such rea-
i eonable amount as the Court or Judge shall direct, to respond to the
& judgment to be finally given in the cause or matter. An application
B to the Judge for such stay of proceedings shall not prejudice the
| applicant’s right to apply to the Court for such stay. (Now J. O.
}

)

|

1808, C. O. 1808, e. 21, r. 510.)
'42 L. J. Ch. 479: L. R. 8 Ch. 205: 28 L. T. 296: 21 W. R. 305.

245 L.. J. Ch. 667; 2 Ch. D. 492; 24 W. R. 628,
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should not be set aside, and for a nonsuit or for judgment of
defendants, or for a new trial.

C. 0. McCaul, Q.C., for the plaintiff.
C. F. P. Conybeare, Q.C., for the defendants.

[August 19th, 1896.]

Scorr, J.—This action was tried before a jury at the
Lethbridge Sittings on 24th July last, when plaintiff obtain-
ed judgment for $400. After the trial plaintiff’s advocate
agreed to delay for 15 days the levying of execution upon the
judgment to enable defendants, if they desired to move
against the judgment, to obtain a stay of proceedings. On
Sth inst. defendants served the notice of motion already re-
ferred to; but did not then apply for a stay of proceedings. On
10th inst., after the expiration of the 15 days, plaintiff issued
execution upon his judgment, and placed the same in the
hands of the Sheriff, who seized thereunder a locomotive of
the defendants and advertised the same to be sold on 23rd
mst.  On 13th inst. defendants served notice of this appli-
cation.

The grounds of the application are, 1st, that irreparable
loss and damage will result to defendants if the execution
and proceedings thereunder are not stayed; and second, that
the plaintiff will be unable to repay the amount levied under
execution if defendants’” appeal is successful. And in support
of these grounds, it is shown by the affidavits filed on the
application that the plaintiff is a person of no means and will
be unable to repay the amount if the appeal is successful ; and
that Charles . Harris, who appears to be the assignee of
the judgment in trust for plaintiff, is also a person of little
or no means and will be unable to repay the amount.

Mr. McCaul, Q.C., contended on behalf of plaintiff that
I had no jurisdiction to entertain the application under
section 512 of the Judicature Ordinance, hecause it has not
been shewn that any notice of motion for a new trial or
notice of appeal has been served ; that the notice served can-
not be treated as such a notice by reason of the fact that it
is merely a notice of motion for a rule to shew cause.

295
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Judgment.

Seott, J.
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It may be open to question whether the notice given by
defendants is a notice of motion within the meaning of
sections 509 and 512 of the Ordinance, bhut I am not prepared
to treat it for the purposes of this application as a nullity,
and unless 1 so treat it, T think I should not refuse to en-
tertain the application upon that ground.

It was also contended by Mr. McCaul that no sufficient
grounds were disclosed to entitle defendant to a stay of pro-
ceedings, but Barker v. Lavery* appears to hold that the fact
that plaintiff would be unable to repay the amount of the
judgment in case the appeal is decided against him, is in
itself a sufficient ground for making the order.

Upon the argument before me both parties treated this
application as one not only to stay the proceedings under the
execution already issued by the plaintiff, but also as one to
stay execution for the plaintiff’s costs of the action. It may
be open to question whether the notice of the application
covers that ground, but as the counsel for the parties have so
treated it I think 1 should dispose of the question.

Following Merry v. Nickalls,) Morgan v. Elford,* and
Atty-Gen, v. Emerson® 1 think the only order I should make
as to the costs of the action is that execution for them shall
be stayed unless the advocatcs for the plaintiff give their
personal undertaking to defendants to repay them to the de-
fendants in case they eventually succeed in the action.

Defendants having delayed making this application until
after the issue of the execution by plaintiff, and the levy
thereunder should pay all the costs and expenses incurred by
reason of such levy.

As to the costs of this application, in my view, the
reasonable course would be to direct that they should be
made costs in the cause to the successful party, but T am
bound by the decision of the Court of Appeal in England in
Merry v. Nickalls,) and Cooper v. Cooper? and must direct
that they be paid by the defendants. 1 cannot understand,

14 Q. B.D. 769;54 L. J. Q. B. 241, 33 W. R. 770. ‘4 Ch, D.
852,25 W. R. 136. "69 L. J. Q. B.192;: 24 Q. B. D. 56; G2 L. T.
21;: 38 W. R. 102.
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however, why defendants should be called upon to pay them
in any event. In making the application they are taking a
proceeding which appears to be reasonably necessary for
their own protection, and if they eventually succeed in the
action they ought to be recouped for the costs reasonably in-
curred by them, except such as may have been incurred by
reason of their neglect or default.

The order will, therefore, he that the execution issued by
plaintiff and all further proceedings thereunder be stayed
pending the application by defendants to the next sittings
of the Court in bane by way of appeal, or for a new trial
upon defendants paying to the Sheriff of the Southern
Alberta Judicial District all such fees, charges and expenses
as he may be entitled to by reason of the delivery to him of
the execution issued herein, and of the levy by him there-
under; and upon defendants giving to plaintiff or his assignee
security to the satisfaction of the clerk of this Court for
the payment of the amount of the verdict herein, in the event
of plaintiff succeeding on said application to the Court in
bane, that no sale under said execution shall be had for a
period of 14 days pending the payment by defendants of the
Sherifl’s fees, charges and expenses, and the perfecting by
them of such security; that execution for the costs of the
action be stayed until plaintiff’s advocates give defendants
their personal undertaking to repay them to defendants in
the event of defendants succeeding in this action; that no
execution shall issue for such costs until the expiration of
five days from the giving of such undertaking to permit of
the defendants paying the same, and that defendants shall
pay to plaintiff the costs of this application forthwith after
taxation thereof.

REPORTER :
J. E. Wallbridge, Advocate, Edmonton.
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GOLDIE v. TAYLOR.

Chattel mortgage— Description —Interpretation—Construction—Gen-
eral following particular words—Ejusdem generis rule—Inferior
following superior.

Held, that the following description in a chattel mortgage, * All
office fixtures, lamps, desks, chairs, furniture, stationery and all
goods, chattels and effects now in the store and office of the mort-
gagors,” did not include a safe, the general words being restricted
by the preceding words.

[8corr, J., September 10th, 1896.

Action for damages for conversion by the defendant of
the plaintiff’s safe. The defendant denied the conversion,
claiming to have seized and sold the safe under the powers
contained in a chattel mortgage made by Dickson & Wilkie,
in whose possession it was at the time of making the mort-
gage. The description in the mortgage was as follows: “ All
and singular the goods and chatlels deseribed as follows:—

All office fixtures, lamps, desks, chairs, furniture, stationery,

and all goods, chattels and effects now in the store and office

of the mortgagors on Whyte Avenue in South Edmonton
aforesaid, and all stock in trade, groceries, glass-ware and
crockery-ware, lamps, chandeliers, grain, farm produce, sta-
tionery, fancy goods, scales, stoves and stove pipes, and all
tools, implements and machinery connected with the business
of grocers, and all hook debis due to said mortgagors, or
which may be due to them hereafter, and all securities, notes
and bonds now in their possession or which they may here-
after acquire, and all live stock, buggies, buck hoards or
waggons now in possession of the mortgagor, and all private
stock, goods or possessions of either of the members of said
firm of Dickson & Wilkie, their household furniture, stoves,
stove pipes, ornaments, carpets, house decorations, horses,
cattle, carriages, buggies, waggons, sleighs, cutters, har-
ness, which said goods, chattels, personal property and
ceffects are now in the possession of said mortgagors, and are
now situate, lying and being upon and about the premises
of the mortgagors in South Edmonton aforesaid, and at other
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places in the District of Alberta.” The evidence shewed that Statement

Dickson & Co. had obtained the safe from the plaintiffs
and held possession of same in pursuance of an agreement
for purchase by instalments, under which the title was not
to pass until paid for in full. This agreement was not
registered.

N. D. Beck, Q.C., for plaintiff.
S. 8. Taylor, Q.C., for defendant.

[Sept. 10th, 1896.]

Scorr, J.—(After referring to the facts) I think it is
unnecessary to consider in this case whether this description
is one which complies with the provisions of the Ordinance
respecting Bills of Sale and Chattel Mortgages, but mérely
to consider whether, as between the parties to the mortgage,
it is wide enough in its terms to include the safe. It appears
to me to be obvious that, no matter whether or not the par-
ties intended to include it, if it was not so included, the de-
fendant cannot claim to be a mortgagee.

The safe is not specifically mentioned in the description,
although many articles of trifling value as compared with its
value are so mentioned. It is not an office fixture, because a
fixture means something affixed, and safes are not usually
affixed to anything, nor was this one shewn to be. It is not
an article of furniture in the ordinary meaning of the term.
It might, however, be contended that the adjective * office *
was intended to apply not only to fixtures but also to the
other articles specified, such as office desks, office lamps, office
chairs, office furniture, ete., but 1 do not think that such a
restrictive meaning was intended, and it is shewn that there
was no office in the store, that there was merely a desk in
the back part of the store, and that the place where it stood
was never called an office. Neither is it a  tool, implement,
or machine connected with the business of grocers.”

The words “and all goods, chattels and effects now in
the store,” would undoubtedly include the safe, if their scope
and effect are not restricted by the preceding words, but the

Argument.

Judgment.
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Judgment. authorities T have been able to refer to appear to hold that
Scott, J they should be so restricted. $
In Moore v. Magrath! Lord Mansfield, (".J., says: “It
is very common to put in a sweeping clause, and the use and
object of it in general is to guard against any accidental
omission, but in such cases it is meant to refer to estates or
things of the same nature and description with those that
have been already mentioned.”
In Lyndon v. Stanbridge,® Pollock, C.B., says, at p. 389:
“There is a general rule of construction that where you
begin with one elass and then go on with others, in the enum-
eration of articles, yvou generally begin with the superior
and end with the inferior. Thus with reference to the words
“ barge, boat or other vessel,” there is no doubt that ¢ vessel
does not include a vessel of a capacity or size superior to a
barge.”

In Harrison v. Blackburn® an assignment by way of a
mortgage of “all and every the household goods and furniture,
stock-in-trade, and other household effects whatsoever, and all
other goods, chattels and effects now being, or which shall
- hereafter be in, upon or about the messnage, ete., and all other
e the personal estate whatsoever of the mortgagor,” was held

| not to pass the lease of the house in which the goods were.
(L Applying the reasoning of Pollock, C.B., in Lyndon v.
il Stanbridge to the present case, it follows that the general
{1 words in the description were not intended to include any-
thing of greater importance than the preceding articles
I} specified.

i I cannot but think that as the deseription expressly men-
‘ tions a large number of articles of trifling value intended to
be included in it, the safe would also have been specifically
mentioned if it had been intended to be included.

RepoORTER:
J. E. Wallbridge, Advocate, Edmonton.

it 1Cowp. 9. *2H. & N.45,20L.J. Ex. 388. *17C. B. (N. 8.)
i 6T8: 34 1. J. 0. P. 109, 10 Jur. (N. 8)) 1131: 11 L. T. 454: 13 W.
it t. 135.
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IN RE F. H. MARTIN (No. 1).
Criminal law—FEztradition—Larceny—False pretences,

In extradition proceedings the Judge is to find (1) whether there is
prima facie evidence of the commission by the accused of an offence,
which if committed in Canada would be an indictable offence by the
law of Canada; and, if it be so found, then (2) whether there is
prima facie evidence that the offence is one of the crimes described
in the extradition arrangement with the foreign country seeking ex-
tradition.

“ Grand larceny in the second degree

is an extradition erime under

the extradition arrangement between Great Britain and the United
States of 18809-00,

[ RiciArpsoN, J., 16th February, 1897.

An information having been laid that accused had on
26th December, 1896, obtained certain cattle in the State of
Minnesota by false pretences, the accused was brought up
on warrant. It appeared from the evidence that on 26th
December, 1896, accused had purchased a yoke of oxen from
one James Hance, and had given his cheque for $44 on The
Merchants’ National Bank of Crookston, Minnesota, therefor;
that accused had assured Hance that he had funds in the bank
to meet the cheque, whereas in fact he had neither funds nor
credit; and that accused having obtained the oxen, disposed
of them and absconded to Canada with the proceeds. It was
also shown that this constitutes a eriminal offence in the
State of Minnesota, classified as grand larceny in the second
degree.

By the Extradition Act (R. 8. C. 1886, ¢. 142), section 2
(b), *the expression *extradition crime’ may mean any
crime whieh, if committed in Canada or within Canadian
jurisdiction, would be one of the erimes deseribed in the first
schedule to this Act—and in the application of this Act to
the case of any extradition arrangement means any crime
described in such arrangement whether comprised in the
said schedule or not.”
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The first schedule includes “ 5. Larceny; 6. Embezzle-
ment; 7. Obtaining money or goods or valuable securities by
false pretences.”

By Article 1. of the Extradition Convention of 1889-90,
between Great Britain and the United States of America,
extradition was extended to certain specified crimes includ-
ing, 3. Embezzlement; Larceny; Receiving any money,
valuable security, or other property knowing the same to
have been embezzled, stolen, or fraudulently obtained.” The
*“obtaining
money or goods, or valuable securities by false pretences.”

article does not, however, include in express terms

T. (. Johnstone, for the accused. He contended that grand
larceny was no offence in Canada, and therefore was not an
extraditable offence. The arrangement of 1889-90 does not in-
clude the charge of obtaining property under false pretences.
Extradition Act, section 3. Re Hall Re Martin.?

Norman Mackenzie, for the State of Minnesota. He urged
that false pretences is included in section 3 of Article I. of the
Imperial order-in-council of 1890. See Crankshaw’s Crim-
inal Code, p. 1096. In the Criminal Code, Title 6, the present
charge is designated as theft. Re Murphy,* Re Bellenconlre.*

[February 16th, 1897.]

RiciarpsoN, J.—Assuming that what is charged is an
extraditable crime, 1 hold that the evidence produced would,
if given under the provisions of the Criminal Code, justify
the committal of the accused for trial.

But it is urged by Mr. Johnstone that the evidence does
not establish prima facie an extraditable offence; that it
amounts to what in Canada would be the offence of obtaining
property by false pretences; that this, not being larceny,
now termed theft by the Code, and obtaining property by
false pretences not being included in Article 1. of the ex-
tended treaty between Great Britain and the United States
of 1889-90, there is no jurisdiction to grant the order.

'8 A, R.31. 26 0. R. 163. *26 O. R. 176: 22 A. R. 386.

$1801,2 Q. B. 122; 60 L. J. M. C. 83; 64 L. T. 461; 39 W, R. 381;
55 J. P. 694: 17 Cox C. C. 253,
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Section 24 of the Extradition Act reads thus: ** The list Judgment.
of crimes in the first schedule to this Act” (the schedule in- Richardson,J.
cludes larceny, embezzlement, and obtaining money or goods
or valuable securities by false pretences);  shall be construed
according to the law existing in Canada at the date of the
alleged crime, whether by common law or by statute made be-
fore or after the passing of this Act, and as including only
such crimes of the descriptions comprised in the list as are
under that law indictable offences.”

Then by the interpretation clause, section 2, sub-section
(b) extradition crime means any crime, which, if committed in
(anada. would be one of the crimes deseribed in the first
schedule of the Aect: and in the application of the Act to the
case of any extradition arrangement, means any crime de-
scribed in such arrangement (e.g., larceny), whether com-
prised in the said schedule or not.

Now applying the construction given by Cave, J., in Re
Bellencontre,* adopted by the Court i_n Re Murphy,® in On-
tario, the first question to he answered appears to he—Is
there prima facie evidence of the commission of an offence
which if committed in Canada would be against Canadian
law? and I am satigfied there is such evidence in this case.
Then, Has it heen shewn prima facie that the accused is
guilty of a erime under the foreign law, i.c., that of Minne-
sota, as described in the arrangement? Answering this again
in the affirmative as T must do, T hold the extradition law
applies, and accused must be committed for extradition.

See also In Re Martin, No. 2, infra.

REPORTER :
(. H. Bell, Advocate, Regina.
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IN RE F. H. MARTIN, No. 2.

Habeas corpus — Eatradition — Larceny—False pretenoes—Form of
warrant,

“ Obtaining money or property by false pretences " is an extradition
crime within the meaning of the Extradition Act, and the extradi-
;ion‘:l:rnngnmont between Great Britain and the United States of

A \\'nnl:'l"u(n“t. of committal under the Extradition Act which recited the
Judge's determination that the prisoner should be surrendered in
pursuance of the Act “on the ground of his being accused of
grand larceny in the second degree within the jurisdiction of the
state of Minnesota,” was held sufficient.

[ Ricuarpson, J., 17th February, 1897.

The accused had been committed for extradition to the
State of Minnesota (See Re Martin, No. 1, supra), and this
was an application for a writ of habeas corpus.

Accused was prima facie shewn to have committed acts
in Minnesota, which. if committed in Canada, constitute
the offence of obtaining property under false pretences. It
was also shewn ‘that these acts constituted under Minnesota
law the offence of grand larceny in the second degree.

Obtaining property under false pretences is an extradi-
tion crime under the Extradition Act, section 2 (b) and
schedule 1. * Larceny” is included as an extraditable
offence  under the Extradition Convention of 1889-90
between Great Britain and the United States of America,
Article I, section 3, but obtaining property under false pre-
tences does not expressly appear therein.

The accused having been committed on these facts, un-
der a warrant, which stated that the committal was “ on the
ground of his being accused of grand larceny in the second
degree,” the prisoner’s counsel moved for a writ of habeas
corpus upon the grounds:—

1. That obtaining money or property by false pretences
is not an extraditable offence;

2. That the warrant of committal does not disclose the
offence for which the accused is to be surrendered.
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T. C. Johnstone, for accused urged that false pretences
was not an extraditable offence; it is a separate offence,
Criminal Code, part 27; while theft is defined in part 24.
The offence must appear in the schedule to the Extradition
Act, and also in the arrangement of 1889-90. There is no
offence in the arrangement covering false pretences under
(anadian law.

The warrant does not state the Canadian offence, does
not follow the form given in the Act, and does not state the
actual erime with reasonable certainty. Under it, accused
might be tried for other offences. The Minister of Justice,
under sections 15 and 16, could not discharge accused. The
form of surrender in the Act requires the offence to be
stated.

Norman Mackenzie, for the State. This offence is larceny
by Minnesota law, and larceny is included in the Convention,
Article 1., section 3; false pretences comes under Title 6 of
the Criminal Code and is thus classified with theft.

If the warrant is insuflicient section 20 authorizes amend-
ment, but it is suflicient. It describes the offence for which
accused is to be extradited. Re Murphy,' Re Bellencondre.?
Whether accused on surrender is triable for another offence is
not for this C'ourt to consider.

RicHArDSON, J.—In delivering ‘judgment as Judge in
Extradition 1 held that evidence had been adduced in sup-
port of the charge of obtaining property by false pretences,
which would have amply warranted the accused’s committal
for trial had the alleged offence been committed in Canada;
and that as this evidence supported a like charge, defined by
the law of Minnesota as grand larceny, the prisoner was liable
to extradition.

Was this ruling correct? In Re Murphy,' the prisoner
had been committed for extradition by a County Court
Judge, and applied to the Divisional Court, composed of

'26 0. R. 176; 22 A, R. 886. *1801, 2 Q. B. 122; 60 L. J. M.
C. 83: 64 L. T. 461: 30 W. R. 381; 55 J. P. 694; 17 Cox O. (. 253.
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Meredith, C.J., Rose and McMahon, JJ., for a writ of habeas
corpus, which was unanimously refused. e then appealed
to the, Court of Appeal,'composed of Hagarty, C.J., and
McLennan, J., who rejected the appeal, and of Burton and
Osler, JJ., who were in favour of allowing it, but only on
the ground that the crime charged, forgery, was not shewn to
have been such by the law of the foreign State. There were
thus six eminent Judges approving of the committal against
two who disapproved.

Burton, J., at p. 392, says: “ Although it is perfectly
clear that the offence-charged is forgery according to our
law, that, . . . would not justify an order for extra-
dition unless it be made to appear to the tribunal dealing
with the matter that it is also an offence according to the
law of the country where it is alleged to have been com-
mitted.”

In the opinion of Meredith, C.J., in the Divisional
Court, and also of some of the other Judges, it was not neces-
sary to decide the question of what the foreign law was.

In Re Bellencondre* the application was for a writ of
habeas corpus to discharge the applicant. Wills, J., said:
“The substance of the Extradition Act seems to me to re-
quire that the person whose extradition is sought should have
been accused of doing something in a foreign country which
is a crime by English law, and that there should be a prima
facie case made out that he is guilty of a crime under the
foreign law, and also of a erime under English law. If these
conditions are satisfied the extradition ought to be granted.
We cannot expect that the definition or description of the
crime when translated into the language of the two countries
should exactly correspond . . . In this case the man
has been accused of a number of things which clearly fall
within article 408 of the French Code, and therefore are
crimes in France, and crimes which clearly fall under No.
18 of the French part of the Extradition Treaty. One looks to
see then whether in the corresponding section, No. 18 of article
3, there is a crime described by English law, which crime has
been made out by the evidence. . . . If an exact corre-
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spondence were required in mere matter of definition, Judiment

probably there would be great difficulty in laying down what Richardson,J.

crimes could be made subjects of extradition.”

Now in this matter there was no doubt in my mind that
the accused was identified as the person against whom such
an offence was charged, as if committed in Canada, he would
in respeet of it be amenable to our criminal law. In his affi-
davit he states he is a British subject, and this being so he
must be assumed to have known what the British law was,
and in doing what he was prima facie proved to have done,
knew he could not commit such an act with impunity in
Canada. Having gone into the Unitéd States he knew that
when in that country he was amenable to its laws.

As Judge in Extradition I decided that sufficient evid-
ence was given to warrant his committal for trial had the
alleged offence been committed in Canada, and there is no
doubt whatever that this alleged offence was committed, if
at all, in the State of Minnesota, and was covered by clause
7 of the first Schedule to the Extradition Act. Being thus
one of the crimes described in that schedule, the question
arose, Did the alleged crime come within the description of
“any crime described in the extradition arrangement of
1880-907” and I held that it did, the expert evidence estah-
lishing clearly to my mind that “ obtaining goods by false
pretences ™ came within the description of, and became when
proved, larceny by Minnesota law. It is, therefore, one of
the crimes included in the treaty by the extradition arrange-
ment. From this view, bearing in mind also that by section
3, the Act is to be read and construed so as to provide for the
execution of the arrangement, I find no reason to depart.

The other objection is as to the sufficiency of the warrant
of committal. As I comprehend this, it is that because in
the arrangement of 1889-90 “obtaining property by false
pretences ” is not included as a distinct article, this case is
non-extraditable, inasmuch as by our criminal code that
offence is not pointedly included under the generic term of
theft, which has supplanted the term of larceny ; also because
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the description of the exact offence is not given in the war-
rant, Mr, Johnstone urging that, by use of the term grand
larceny, the prisoner, if surrendered, might be tried for other
offences coming within the general description, in violation
of the treaty. As to this I have only to remark that by
article 3 of the treaty, the solemn undertaking of the United
States is given that if surrendered the prisoner shall not be
tried for any crime or offence other than that for which his
surrender is ordered until he has had an opportunity of re-
turning to Canada, which in this case means that his trial
will be confined to the particular offence disclosed and dealt
with by the Judge in extradition. We must not anticipate
bad faith.

The warrant in this matter follows the form in our
statute. Tt uses the words “on the ground of his being
accused of.” These are to he followed by, as I comprehend, -
the technical term for the crime used in the foreign country,
covering or including the actual offence alleged against the
accused. Tt has been held in reported cases in Quebec, that
no further particularity in the warrant is necessary. In
England a similar rule evidently prevails.

In the Bellencontre ('ase the accused was charged before
the commissioner with 19 separate charges, all violations of
French law, of which the commissioner found only four to
he punishable by English law. The form of warrant pro-
vided by the Imperial Act is that adopted by the Canadian
Act in substance, the words in the Imperial Act being
“ accused of the commission of the crime of,” ete. The com-
missioner’s warrant, which was attacked on a motion for
habeas corpus, used these words, ©“ on the ground of his being
accused of the crimes of fraud by a bailee, and frauds as an’
agent within the jurisdiction of the French Republic.” This
the Divisional Court held a good warrant. Wills, J., said:
“The warrant is statutory in its form, and is not to be con-
strued as an ordinary English common law document, and
it is not at all necessary . . . that there should be any- .
thing like the same particularity that there would be in re-
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spect of warrants of committal to the jails of this country Judpment.

under ordinary circumstances.” Richardson,J.
I adopt this construction applied to our own Act, and

hold the warrant sufficient for the purpose intended; while

I think, now that it has been under revision, that it goes

heyond the requirement of the Act by including a reference

to the Canadian law. 1 now consider this unnecessary and

mere surplusage. If, however, otherwise, an amended war-

rant could be supplied in order that faith with the treaty

on the part of Canada should be kept.

REPORTER :
(". H. Bell, Advocate, Regina.

NoTe.~—After two months, the fugitive not having been surrendared
and conveyed out of Canada, application was made for an-order for
discharge under sec, 19, Extradition Act

No cause being shewn by the Minister of Justice, upon whom notice
of the application had been served, the order was granted.
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SLATER v. RODGERS—SHEPPHARD GARNISHEE.

Attachment of debts—Garnishee—Eaemptions—Proceeds of evempted
property—Voluntary sale by debtor of chattels ewempt from sei-
zure—Right of creditor to garnish proceeds,

The proceeds of chattels, exempt from seizure and sale under execu-
tion, voluntarily sold by a debtor, are attachable.

[RICHARDSON, J., 29th June, 1897.

Statement, The plaintiffs had recovered a judgment against de-
fendant, but all the property of the latter was exempt from
seizure under writ of execution by virtue of chapter 15
Revised Ordinances 1888 (now chapter 27, R. 0. 1898). The
defendant had this property sold at public auction by the
garnishee, who was an auctioneer, and the proceeds of the sale
were garnished by the plaintiffs in the auctioneer’s hands. The
garnishee paid the moneys into Court.

A special case was stated by plaintiffs and defendant,
the question submitted heing whether or not the money paid
into Court, being proceeds of the sale of exemptions, was
attachable.

Argument Norman Mackenzie for defendant referred to the exemp-
tion ordinance, and urged that the money in question being the
exact proceeds of goods exempt and earmarked as such, it
likewise was exempt. See Barron on Bills of Sale, p. 171;
Michie v. Reynolds,* 'Thompson on Exemptions, s. 860.

Ford Jones for plaintiff contended that these cases did not
apply here.  See "Fhompson on Exemptions, sections 745-
748. The debtor’s right was waived by his own act.

Mr. Mackenzie in reply referred to the English Bank-
ruptey cases.

Ry

124 U. C. Q. B, 303,
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SLATER V. RODGERS (SHEPPHARD GARNISHEE).

[June 27th, 1897.]

Ricuarpson, J.—The facts are that under a judgment
against the defendant, the plaintiffs procured a garnishee
summons against Shepphard, who admitted he owed defen-
dant $110.85, and paid that sum into Court. Defendant,
however, claimed that the debt was not attachable, and a
case was stated wherein it is admitted that the debt in ques-
tion arose from the sale by garnishee as an auctioneer of cer-
tain chattels of defendant, which were by law exempt from
seizure and sale under execution.

Under the Ordinance debts due or aceruing due from the
garnishee to the judgment debtor are attachable. There is
no distinetion as to how the debts originated.

The test it seems to me is that defined by Mr. C'ababe in
his work on attachment: “ Could the debtor maintain an
action for the debt against the garnishee had not the pro-
ceedings to attach been taken?” There being no doubt as
to this, T have to hold that the money in Clourt goes to the
execution ereditors.

REPORTER :
C. H. Bell, Advocate, Regina.
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McLEOD v. WILSON.

Building contract—~Construction—\rchitect's certificate—Binding on
proprietor—Delay in completion—Penalty clause—Waiver of.

Where under the terms of a building contract, the work is to be done
under the direction and to the satisfaction of the architect, who
is given authority to grant a final certificate, and the architect
certifies to i1ts completion,

Held, that in the absence of fraud or collusion, the certificate
of the architect is so far binding upon the proprietor that
he cannot contend that the work was not done in accord-
ance with the plans and specifications, and it is immaterial whether
the proprietor had knowledge of his intention to grant it
or that he consented to or forbade its being granted; if the certi-
ficate is untrue, the remedy is against the architect.

A provision in a building contract providing that the architect's
certificate should not lessen the contractor’s total or final liability,
was held as a matter of construction to apply not to the final cer-
tificate Hut only to progress certificates,

A provision in a building contract for liquidated damages for non-
completion within the preseribed time, subject expressly to a fur-
ther reasonable length of time for delays caused by changes in the
plans and specifications, is not discharged by delays caused by such
changes. Aliter, if no provision been made for such extensions,

Where the contract gives to the architect authority to settle all dis-
putes, matters about which no dispute had been raised when he
gave his final certificate are not concluded thereby.

As a matter of construction it was held that the contract gave the
architeet no authority to grant extensions of time on account
of changes in plans, except upon a dispute arising.

Where the contractor is to “ pay or allow to the proprietor " a cer-
tain sum as liquidated damages, it is not necessary that it should
be retained from the contract price or fixed by the final certificate.

Delay in the completion of the contract caused by the proprietor's
neglect to complete work which it was necessary should first be
done before the contractor could continue work under the contract,
does not operate to discharge the contractor from the penalties un-
less notice of the contractor’s work having reached the stage at
which the proprietor should do his part of the work had been re-
ceived by him,

Neither the proprietor’s entering into occupation of the building
on completion of the work, insuring it, or making payment on the
contract price, after the time for completion, and after actual com-
pletion of the work operate as a waiver of the penalty clause.

Though perhaps on the giving of his final certificate the architect
became functus officio, his estimate of the proper allowances to be
made was accepted as reasonable, and allowed by the Court, in re-
duction of the penalties payable for delay in completion.

[Scort, J., September 5th. 1897,
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Action on a building contract tried at Edmonton on the Statement.

18th, 19th, 20th, 22nd, 23rd and 24th days of March, 1897.
Plaintiff’s elaim is for work and materials supplied, being
as follows:
The carpenter work, tin, brick and other work required
in the continuation of the ercction and completion of a
dwelling house for defendant as per contract, dated the 7th
of June, 1893 $4,100 00
Extras partly done and supplied under
contract and partly not so, as per
account rendered
Deductions agreed upon

70 00

Total w5 o 17000

Amount paid on account 3,720 00

Balance due $ 450 00

The agreement under which the work was undertaken was
made on the 7th day of June, 1893, and the clauses which
came in question are as follows:

“The party of the first part doth hereby for himself, his
heirs, executors, administrators and assigns, covenant,
promise and agree to and with the said party of the second
part, his heirs, executors, administrators and assigns, in man-
ner following, that is to say:

“That he shall and will for the consideration hereinafter
mentioned on or hefore the 15th day of August in the year
1893, well and sufficiently execute and perform in a true,
perfect and thorough workmanlike manner, all the carpenter,
tin, brick and other work required in the continnation of the
erection and completion of a dwelling-house for the party
of the second part, on lands and premises situate in the town
of Edmonton aforesaid, in the District of Alberta, agreeably
to the plans, drawings and specifications prepared for such
works by Edmiston & Flater, architects, to the satisfaction

and under the direction and personal supervision of W. S.
VOL. I T L kKPS, —23




314

Statement.

TERRITORIES LAW REPORTS, [\'lll“

Edmiston, architect; and will find and provide such good,
proper, and sufficient material of all kinds whatsoever as
shall be proper and sufficient for finishing all the works of
the said building shewn on the said plans and mentioned in
said specifications, and signed by the said contractor within
the time aforesaid, for the sum of four thousand one hundred
dollars of lawful money of Canada.”

Then follows a covenant for payment of said sum by the
proprietor as the work progress

S.

“ Provided that in respect of the semi-monthly payments,
a progress certificate shall be obtained from and signed by
the said architect. and that he considers the payment properly
due, the said certificate, however, in no way lessening the
total and final responsibility of the contractor, neither shall
it exempt the contractor from liability to replace work after-
wards discovered to have been hadly done or not according
to the drawings or specifications either in execution or ma-
terials,

* And further provided that if required in each case, a
certificate shall be obtained by the contractor from the
Registrar of the District where Mechanics’ Lien may be re-
corded, and signed by said Registrar * that he has examined
the records and finds no Mechanics’ Lien or elaims recorded
against the land of the proprietor,” on account of the said
contractor ; and thereupon on or hefore the thirtieth day after
completion of the said works, a final certificate shall be
obtained from and signed by the said architect, certifying to
the balance due to the contractor on the said contract, and
for all extras in respect thercof. But if from any reasonable
cause whatever, such final certificate should not be ohtained,
or that the giving of the same could be vefused hy the said
architect, the said contractor shall, nevertheless, from the ex-
piration of the said thirty days, be entitled to proceed at law
to enforce payment of the balance due to him under the said
contract, and for all extra work in respect thereof; and the
production of a final certificate shall not in any case be a
condition precedent to his right to recover the amount justly
due and owing to him, and such balance of the amount due




1] M’LEOD V. WILSON,

in respect to extras shall be recovered if justly-due, without
the necessity for the production in evidence of any final
certificate, and the right of action hereby provided shall not
be controlled by the arbitration clause hereinafter set forth.

*“ And it is hereby further agreed by and between the said
parties as follows, that is to say:

* Third. Should the proprietor or the architect at any
time during the progress of the said works, require any alter-
ations of or deviations from, additions to, or omissions in,
the said plans and specifications, he shall have the right and
power to make such change and changes, and the same shall
n no wise affect or make void the contract, but the value of
the work omitted shall be deducted from the amount of con-
ract by a fair and reasonable valuation; and for additional

ork required in alterations, the amount to be paid there-

for shall be agreed upon before commencing additions, and
uch agreement shall also state the extension of time (if
my) which is to be granted by reason thereof ; provided, that
n estimating the value of such alterations or additions re-
gard shall be had to any loss, outlay or damage necessarily
ind reasonably sustained by the contractor in the prepara-
tions to comply with the original drawings and specifica-
Lions,

= 1ifth. should any question arise respecting the true
construction or meaning of the drawings or specifications, or
should any dispute occur from any cause whatever during

he continuance of this contract, the same shall he referred to
the award, order and determination of the architect, whose
wward shall be final and conclusive, subject only to the ex-
ception provided for in clause sixth in reference to the value

any claim for extras or deductions,

“ Ninth. The proprietor shall insure the building from
time to time to the extent of at least twosthirds of its value

during the course of erection, and in case the proprietor
proy

hould not insure, he will be required to run all risks of loss
so far as regards the value of the works; and upon such in-
surance the contractor shall re-pay to the proprietor a pro-
portionate part of the ordinary premium, and also pay to

315

Statement




316

Statement.

TERRITORIES LAW REPORTS. [\'()L.

the insurance company, the whole amount of the increased
premium in respect of a builder’s risk until the building is
taken over by the proprietor.

“ Eleventh. Should the contractor fail to finish the work
at or before the time agreed upon, he shall pay or allow to
the proprietor by way of liquidated damages, the sum of
fifty dollars per week for each and every week thereafter the
said works shall remain incomplete, due allowance to he
made for extension of time for additional work or alterations
as laid down in clause number three of this agreement.

“Twelfth. Should any work be delayed beyvond the time
mentioned in this agreement by the inclemeney of the
weather, or by reason of general strikes of a particular trade,
the architect shall have full power to extend the time for the
completion of the works, making a just and reasonable exten-
sion for that purpose.”

The defendant by his defence says that the plaintiff re-
fused and neglected to perform the contract within the time
mentioned in the agreement, the 15th of August, 1893, and
did not do so until the 14th of December, 1893, by reason
of which the defendant was damaged to the extent of $750,
after allowing for extension of time; and also that plaintiff
performed the work in a negligent, unworkmanlike, careless
and improper manner, and did not provide proper and good
material, by reason of which the defendant was further dam-
aged to the extent of $250, and counterclaimed for the said
sums.

In reply the plaintiff alleges that the provision referred to
in the first part of the defendant’s statement of defence had
been waived, by defendant’s going into occupation before the
completion, and after the time fixed thereof by contract: in-
suring the house after the expiration of the carpenter’s risk;
making payments to the plaintiff after the time fixed for
completion and after actual completion; directing plaintiff
to use other material than that provided for by the specifica-
tions, which could not he obtained within the time fixed for
completion: and directing the plaintiff to construct certain
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portions of the work according to new plans and specifica-
tions, which were not furnished promptly; by the architect
extending the time for completion by forty-seven days, and
cranting a final certificate certifying the amount due and the
defendant thereafter making payment on account; and by
the extra work ordered by the defendant, and by delay in
work to be done by defendant. And the plaintiff objects that
it is not open to the defendant to plead or prove the second
part of his defence.

By rejoinder the defendant says that if he did any of
the acts or things alleged in the plaintiff’s reply, they
were done on the express understanding that they should be
in no manner understood to he any waiver: that no extension
of time was agreed upon as provided by the terms of the
contract: that any certificate granted by the architeet was
without the defendant’s knowledge or consent, contrary fo his
instruetions and contrary to fact: and that any payments
made thereafter, were expressly made without prejudice to his
rights: that no certificate of the architect exempts plaintiff
from liability to replace works afterwards discovered to be
done badly or not in accordance with the specifications; that
no disputes were ever referred to the architect; and that the
acts relied upon by the plaintiff, as a waiver, did not in law
constitute a waiver,

The evidence appears sufficiently from the judgment.

N. D. Beck, Q.C., for plaintiff.

N. S, Taylor, Q.C., for defendant.

[September 5th, 1897.]

Scorr, J. (after referring to portions of the pleadings
and contract)—On 11th December, 1893, the architect, Mr.
Fdmiston, gave the plaintiff the following certificate

“ Edmonton, Alberta, 11th Dec., 1893.
* Dr. H. . Wilson,
“ Edmonton,

“We hereby certify that Mr. K. A. McLeod has satisfac-
torily completed his contract for building your house accord-

317

Statement.,

Argument.

Judgment




- 4«

318 TERRITORIES LAW REPORTS, [vou

Judgment. ing to plans and specifications. The balance held by you is
Scott, J. eleven hundred and fifty dollars ($1,150).

“Yours truly,

(Sgd.) Edmiston & Flater.

1st Instalment ....$ 600
2d Instalment. . ... 1,000
3rd Instalment .... 850
4th Instalment .... 300

Sth Tostalment ... 200
2,950
Balance due ...... 1,150
$4,100

(‘ontract price, $4,100.”

This certificate is in the hand writing of Mr. Edmiston,
and was signed by him in the name of the firm of which he
was a member. In his evidence at the trial he states that at
the time it was made out by him he was satisfied that plain-
tiff had completed. the work in accordance with the plans
and specifications, that, a few days before the certificate
was given by him, he went over the house with the defendant,
who pointed out what he thought required to be done, and he
(Edmiston) then made out a list of what was to be done in
order to satisfy the defendant; that this list was handed by
him (Edmiston) to the plaintiff, that they then went to-
gether to the house and he (Edmiston) remained there until
plaintiff completed the work, and that, after the work was
finished, defendant expressed himself as being satisfied with
the completion. Defendant, however, denies that he ex-
pressed his satisfaction with the work. His version is as
follows: “ When Edmiston and plaintiff came down to the
house, after plaintiff had finished the work pointed out to
him, Edmiston asked if that was all?" 1 replied ¢ Yes, that
is all;’ but T did not then or at any time express my satis-
faction with the work.”

Apart from any question as to whether the work was
actually performed in accordance with the plans and specifi-
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cations, or as to whether defendant was satisfied with the
manner of its performance, I am of opinion that, in the
absence of fraud, or collusion, no suspicion of which arises
in this case, the final certificate given by the architect is so
far binding upon the defendant that he cannot now contend
that the work was not done in accordance with the plans and
specifications.

I cannot see any material distinction between the provi-
sions of this contract relating to the giving of a final certifi-
cate, and those in question in the large number of cases cited
in Mr. Hudson’s work on building contracts, in which it was
held that a final certificate was binding upon the owner of
the building to the extent 1 have mentioned.

Among the reasons urged on behalf of the defendant why
the certificate was not binding upon him were that the archi-
tect had no power or authority to make it; that it was made
without defendant’s knowledge or consent, contrary to his
instructions and contrary to fact.

I am satisfied that, by the provisions of the contract, the
architect was authorized to grant such a certificate. Having
authority to grant it, it was immaterial whether defendant
had knowledge of his intentions to grant it, or that he con-
sented to 1t or forbade its being granted. If it was untrue
or contrary to the fact, defendant might have a remedy
against the architect for issuing a false certificate.

Another reason urged against the finality of the certifi-
cate was that the contract provided that no certificate of the
architect should in any way lessen the total and final respon-
sibility of the plaintiff, nor exempt him from liability to re-
place work if it be afterwards discovered to have been done
badly, or not according to plans and specifications.

I can find no such provision in the contract. By its terms

70 per cent. of the value of the work done was to be paid
semi-monthly, and the balance 30 days after completion, and

it is then provided that, in respect of the semi-monthly pay-
ments, a progress certificate should be obtained from and
signed by the architect, and that said certificate shall in nv
way lessen plaintiff’s total and final responsibility to the ex-
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tent referred to. 1 think that the only reasonable construc-
tion of this provision is that it refers only to progress certifi-
cates and not to the final certificates.

Another defence is that, by the terms of the contract,
plaintiff agreed to perform and complete the work before
15th August, 1893, and further agreed that should he fail
to complete the work hy that time, he should forfeit and pay
the defendant, by way of liquidated damages, the sum of
$50 per week for each and every week thereafter that the
work should remain incomplete, due allowance being made
for extension of time for additional work or alterations;
that defendant allowed plaintiff two days to do and perform
all alterations and additional work, which defendant alleges
was sufficient time for that purpose, but plaintiff did not fully
complete the work until 14th day of December, 1893, and
thereby prevented defendant occupying the building, and
compelled him to pay rent for another house, and in other
ways damaged defendant to the extent of $750, which he
claims as liquidated damages and to set off as much thereof
as will satisfy plaintiff’s claim.

The evidence shews that the building was not completed
until long after 15th August, 1893, but plaintiff contends
that the provisions respecting penalty for non-completion
were wholly or partly waived and plaintiff discharged from
liability under them by reason of certain facts set out in the
pleadings.

One of the grounds relied upon by plaintiff as consti-
tuting a waiver of and discharge from the penalty is that
the delay in completion was caused by changes made by the
defendant in the plans and specifications and in the materials
for the work.

The contract provides that the defendant or the archi-
tect should have the right to require such changes and alter-
ations to he made: further, that for additional work required
in alterations, the amount to be paid therefor should he
agreed upon before commencing the work, and that such
agreement should state the extension of time (if any) which
was to he granted by reason thereof. It also provided that,
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in computing the time after 15th August, 1893, in respect
of which the penalty for non-completion should be payable,
due allowance should be made for extensions of time for
alterations.

Certain changes were made by the architect in the plans
and specifications which caused delay in completion, but, in
my opinion, these changes and the consequent delay did not
constitute a waiver of the penalty clause except to the extent
of the delay thereby caused. 1 would be inclined to hold
otherwise were it not for the fact that the contract provides
that reasonable extensions of time for completion shall be
allowed on account of such delays, and that such extensions
shall be taken into consideration in fixing the penalty. The
contracts in question in the English cases, in which it was
held that delays caused by changes in plan will avoid the
penalty clause, contained no such provision, and it would
seem that the provision is designed to overcome the effect
of these decisions.

The contract also provides that, should any work be de-
laved bevond the time mentioned for completion by in-
clemency of the weather, the architect should have full power
to extend the time for completion of the work, making a just
and reasonable extension.

It is contended by the plaintiff that the architect having
given his final certificate on completion of the work, stating
a certain amount to be due to the plaintiff, and without
making any deduction for the penalty, it is final and conclu-
sive upon the question of the penalty, and, therefore, that
the plaintiff is not liable for any.

It appears from the evidence that the question of penalty
was never considered by the architect until after he gave the

final certificate, and, therefore, whatever its legal effect may
be, it was never intended by him to deal with or dispose of
that question.

But, in my opinion, the certificate is not final or conclu-
sive upon that point. So far as the extensions of time by
reason of changes in plan are concerned, it does not appear
that the architect had any authority to fix the time that
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Judgment.  should be allowed. True, all disputes were referred to him,

Scott, J.

but that question could not be said to have been in dispute
because it does not appear to have been mentioned by either
party. If the architect had no power to fix the extensions
of time, and no such extension had been fixed or agreed upon
before the giving of the final certificate, he was not, when
giving it, in a position to state what (if any) deductions
should be made by way of penalty for non-completion.

Has the defendant lost his right to exact the penalty be-
cause the extensions of time he should have allowed, by
reason of delay caused by alterations, were not fixed or
agreed upon before the giving of the final certificate? 1
think it would be unrcasonable so to hold, as it would be
unreasonable to hold that the plaintiff had forfeited his claim
for extra work in case the price of it had not heen agreed
upon before the certificate was given.

The contract provides that the final certificate of the
architect shall certify the balance due to the plaintiff on the
contract and for all extras in respect thereof. Plaintiff is
now suing for extras on the contract, and vet the certificate
is silent as to extras. If his contention as to its finality were
upheld, it would appear that his claim for extras would be
gone even though it has been shewn that they were not con-
sidered by the architect when making the certificate.

The case of Laidlaw v. Hastings Pier Co. reported in
the appendix to Jenkins and Raymond’s Architect’s Legal
Hand Book was relied upon by plaintifi’s counsel in support
of his contention that the penalties to which plaintiff was
liable should have been deducted in the architect’s final certi-
ficate, and that, not having been so deducted, defendant’s
right to exact them was gone. 1 find, however, that the pro-
visions of the contract in question in that case differ ma-
terially from those of the contract now under consideration.
The former provided that the contractors should forfeit
and pay to the company £20 a week to be paid to and re-
tained by the company as ascertained and liquidated dam-
ages, while the latter provides that in case plaintiff should
fail to finish the work by time agreed upon, “ he should pay
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or allow the proprietor by way of liquidated damages the sum
of fifty dollars per week.” Lord Coleridge, C.J., in his judg-
ment in that case, says: “ It appears to me that they (the
company) have, by their conduct, disentitled themselves to
insist upon the penalties, because the penalties, as I under-
stand, are to be reserved or retained by them the moment
they acerue from time to time, and they have not so re-
tained them.” It appears to me that this language is not
applicable to the contract in the present case, hecause I can
find nothing in it indicating an intention that any penalties
accruing to the defendant should be retained by him by way
of deduction from the contract price.

A further circumstance relied upon by plaintiff as con-
stituting a waiver of the penalty clause is that certain work
which the plaintiff had to perform under the contract could
only be done after certain other work which was to be done
by the defendant had been done by him, and that the defen-
dant delayed the performance of the latter work for so long
a time as to prevent plaintiff from completing the work by
the time limited, the instances specified in the pleadings
heing that defendant who was to furnish the glass and the
furnace for the building, did not do so until after the time
fixed for completion.

The evidence does not satisfy me that defendant did not
furnish the glass or the furnace at the proper time. It is
shewn that they were delivered in the neighborhood of the
building long before they were required. The heavy parts
of the furnace were delivered at the building, while the lighter
parts and the glass were stored in the defendant’s stable, a
short distance from the building, along with the hardware
supplied by defendant for the building. The hardware was
used by plaintiff and the workmen in the building from time
to time as it was required, and I am satisfied that the plain-
tiff or his foreman knew that the glass and the furnace were
on hand ready for use when required. Plaintiff states that
delay in laying the basement floor and making the furnace
connections was occasioned owing to the furnace not having
been set up in the basement until after the time fixed for
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Judgment.  completion, but it does not appear that defendant was called
Scott, 4, upon to set it up at an earlier date.

Assuming that material delay in the completion, caused
by the owner's neglect or omission, would operate to discharge
the contractor from the penalties for non-completion in
cases where the contract did not provide for an extension of
time by reason of such delay, 1 think that the principle
should not be applicable to cases where an act to be done by
the owner could not be done by him until after the contractor
had done certain work required to be done by him, and the
owner had not received notice that such latter work had been
done.  The furnace could not be set up until the building
had reached a certain stage towards completion, and it may
be presumed that the plaintiff knew hest when that stage was
reached. Tt cannot be presumed that the defendant would
know even if he were on the spot and saw the building every
day. 1, therefore, think that the plaintiff should have given
the defendant notice when he required the furnace set up.
If after giving such notice, there had heen unreasonable
delay on the part of the defendant in setting it up, the plain-
tiff might have bheen discharged from the penalty, but not
otherwise.  Some delay may have been caused by certain
glass furnished by the defendant not fitting the frames there-
for, furnished by the plaintiff, and plaintiff having in con-
sequence to alter some of the frames to caunse it to fit, but
this, at most, would only entitle plaintiff to an extension of
the time for completion.

.

Another ground upon which the plaintiff claims a waiver
of the penalty clause is that, during the progress of the work,
the defendant directed the plaintiff not to use the material
provided for by the specifications in the making of the stair-
way, but to make inquiries as to other material and the cost
thereof from certain dealers in Minneapolis: that as a result
of the information received in answer to such inquiries, de-
fendant directed the plaintiff to obtain other materials than
those specified : that plaintiff accordingly, by direction of the
defendant, ordered said other materials from them. but they
hecame temporarily unable to supply them, as defendant
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well knew, and did not supply same until long after the time
fixed for completion, and that but for the change made by the
defendant, the plaintiff could have completed the work by
the appointed time. In my opinion these facts would not
constitute a waiver of the penalty clauses.

A further ground upon which a waiver is claimed is that
defendant instructed plaintiff not to construct the stairway
according to the plans and specifications but according to
certain new plans and specifications, to be afterwards pre-
pared and furnished to him by the defendant, and that owing
to the delay in the preparation and furnishing of such other
plans and specifications, plaintiff was prevented from com-
pleting the building at the appointed time.

The plan of the substituted stairway was furnished be-
tween 19th June and 4th July. Plaintiff says that the
change in the stairway was decided upon at least two wecks

hefore the latter date. Defendant says it was decided upon
hefore plaintiff’s tender was accepted. The architect says it

was early in the work. Plaintiff says that he went to the
architect’s office several times and asked him to hurry up the
plans, but he does not state how long it was after his first
visit that the plans were furnished, nor does he state what
time was lost by him, owing to the plans not having heen fur-
nished when he required them. 1, therefore, think tnat no
material delay has been shewn to have been caused by the
omission to furnish the plans.

Other grounds upon which a waiver is claimed are that
hefore the completion of the work, defendant entered into
occupation of the building, that defendant insured the build-
ing at his own risk and took the building over as his own
property on the cessation of the carpenter’s risk thereon, and
that defendant made payment to the plaintiff on account of
the contract price after the time fixed for the completion of
the work and after actual completion.

By agreement of the parties at or before the time of de-
fendant entering into ocewpation, his occupation was not to
be a waiver of plaintiff’s liability under the contract. In
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addition to this 1 am of opinion that neither such occupa-
tion nor cither of the other grounds referred to would
operate as a waiver of the penalty tlause.

1 now come to the question of what, if any, extensions of
time plaintiff became entitled to. Although the architect
did not consider that question before he gave his final certifi-
cate, it appears that shortly after giving it, he made an esti-
mate of them, which estimate he now states was a reasonable
one. In it he gives in detail the different delays occasioned
to plaintiff and their causes, and the number of days exten-
sion of time plaintiff should have in respect of each. The
total number of days extension allowed was 47, which would
extend the time for completion to the 1st October, 1893.

While it may be open to question whether the architect,
after having given his final certificate, was not functus officio
and therefore not in a position to bind either of the parties
by his decision upon any question arising under the contract,
and also whether some of the matters in respect of which
extensions of time were allowed by him were not matters in
respect of which he ever had any authority to grant any
extension, yet apart from these questions, I think his opinion
a8 to what extension should be allowed is entitled to great
weight, and 1 think that T should adopt his estimate. By
reason of his position as overseer of the work, he had an
exceptionally favourable opportunity for observing the pro-
gress of the work, and ascertaining what delays were occa-
sioned and the cause of them, and in addition to this he was
a disinterested ohserver. 1t is possible that, upon a close
serutiny of the evidence, it may be found that the weight of
it might tend to shew that his total estimate should be re-
duced or increased by a few days, but the increase or reduc-
tion would be small and hardly worth consideration.

The stairways, rails, balusters, newel posts, ete., were
ordered by plaintiff from a manufacturing firm in Minnea-
polis. The order was sent on 24th July, but owing to a
fire in their factory, they were not shipped until 19th
August, and owing to delay on the railway, they did not
reach Edmonton until a few days after 1st October. So far
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as the actual construction of the stairway is concerned, the
delay in finishing it was not attributable to the plaintiff but
mainly to the causes I have mentioned. It was contended on
the part of the plaintiff that the defendant was answerable
for that delay because, when a change in the stairway ma-
terial was completed, the architect handed plaintiff the illus-
trated catalogue of the Minneapolis firm, containing cuts of
the style of newel posts, etc., which had been selected, and
asked him to write for quotations of prices of walnut and
cherry respectively. This plaintiff did, and upon being noti-
fied as to the material decided upon, he ordered the stairway
from that firm. If the evidence disclosed that either the
defendant or the architect required that plaintiff should pro-
cure the stairway from that firm, then I think it reasonable
that the former should be responsible for the delay oceasioned
by the plaintiff following such instructions, but I do not un-
derstand that any restriction was placed upon the plaintiff
18 to where the stairway should be procured. What was done
by the architect was merely to suggest where it might be
procured, and it certainly was not contemplated that the de-
fendant should be responsible for delay occasioned by it
being ordered where it was ordered.

The building was not completed by 1st October, 1893;
in fact it does not appear to have been finally completed un-
til 11th December, 1893, upon which day the final certificate
was given, because on that day some things were done by
laintiff in order to finally complete it to the satisfaction of
the architect; but what was done on that day was of small
moment mainly in the nature of repairs. The work was
substantially completed sometime hefore that date, although it

< hard to determine the exact dates. Small jobs and some

repairing and changing were done both in November and
December, but with the exception of some varnishing and
painting in hall and stairway early in November, were also
of small moment. On the 3rd October, defendant wrote the
architect, complaining that the building was not completed
and specifying certain work which was unfinished. Beyond
the staircases and bookeases, the work specified was of small
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i Judgment. importance. The stairway, except as to painting, was com-

Seott, J. pleted on the 28th October, and the bookcases were put in on
18th October. 1 think a fair and reasonable view is that
the work was substantially completed on the 28th October,
and not hefore, and that therefore defendant is entitled to
set off against plaintifi’s claim $200 for damage for non-
completion within the time limited by the contract.

In referring to the provisions of the agreement relating
to the payment of damages for non-completion, I have re-
ferred to them as the penalty clauses and to the damages as
a penalty, hut this was only for the sake of brevity. It was
conceded by the plaintifi’s counsel at the trial that those
provisions must be construed as a contract for the payment
of liquidated damages, and that the amount payable could
not be considered a penalty.

I give judgment for plaintiff for $305.50, made up as
follows :—

Balance claimed by plaintiff ............ $450 00
Less amount of set-off ................. 200 00

i
i/
i
1

$250 00
Int. from 11th Dec., 1893 .....c.v0v0nen 55 50

$305 50
[ also give judgment for plaintiff on defendant’s counter-
claim,

REPORTER :
J. . Wallbridge, Advocate, Edmonton.
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DOIDGE v. TOWN OF REGINA (No. 1).

Security for costs—Assets within the jurisdiction—Substantial, not
“ floating.”

P'laintiffs who were non-residenis had, at the time of an application
for security for costs, assets within the Territories to the amount
of $4,000, consisting of live stock and railway plant in use upon
contract work for the Canadian Pacific Railway Company, in con-
struction of the Crow’s Nest Branch railway,

Held, that this property was not substantial and fixed, but floating,
and an order for security for costs was made.

[RICHARDSON, J., 18th November, 1897.

The plaintiffs were contractors residing beyond the
jurisdiction, and defendants obtained a summons for
an order for security for costs. On the return, plaintiffs
filed an affidavit showing that they were at that time engaged
upon contract work for the Canadian Pacific Railway Com-
pany in the construction of the Crow’s Nest Pass branch,
such work being within the jurisdiction of the Court; and
that they had in the Judicial District of Alberta, engaged on
such work, a large quantity of personal property liable to
execution, consisting of live stock and railway plant, to the
value of at least $4,000. The extent, terms, and time for
completion of this contract were not shewn.

Norman Mackenzie, for defendant.

Ford Jones, for plaintiff.

[13th November, 1897.]

Riciarpson, J.—On defendant’s application under sec-
tion 520 Jud. Ord. for security for costs the plaintiffs object
to the order being made as applied for, because, as shewn by
the affidavit of Edwin Doidge, the plaintiffs are at present

VOL, IL T.L REPTS, —24
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Jndgment. engaged upon contract work for the C. P. R. Co. in construc-
Richardson,J. tion of the Crow’s Nest Pass branch, such work being within
the North-West Territories, and have within the jurisdiction
engaged on such work a large amount of personal property,
at least, $4,000, liable to execution, consisting of live stock

and railway plant within the Judicial District of Alberta.

In support of this contention I am referred to Re Apol-
linaris Co.,' in which case the order for security for costs was
refused, because, as Lord Halsbury, who delivered the judg-
ment in appeal, states, it appeared that the plaintiffs,
although resident abroad, had a fixed and large business
establishment in London, from the nature of which and the
amount of stock in such business it was impossible to doubt
& plaintiff’s assets in England would be found capable of
i answering any possible costs of the appeal.

A G+ P I S

s

ey =g =t w‘*::‘e:ah“wr.a.. -

This judgment does not, as 1 read it, overrule the prin-
ciple laid down in Ebrard v. Gassier® (also in appeal), by
Bowen, L.J., who says: “To avoid an order being made
plaintiffs must show substantial, not floating, but fixed
property to answer costs.”

To my mind Lord Halsbury’s meaning is that where such
conditions are shewn as in Re Apollinaris, reasonably exer-
cised discretion will determine them as within the principle
of the Ebrard case and sufficiently substantial.

In the cuse now before me I fail to perceive anything
from which I can, using Lord Halsbury's expressions, arrive
at the conclusion that it is impossible to doubt plaintiff’s
assets now in the Territories will be found infra juris when
and if wanted capable of answering any possible costs of de-
fendants in the action.

Plaintiffs, it is stated, have a contract under which
$4,000 worth of material is in use now, and it is beyond
contradiction and notorious that the Crow’s Nest branch
extends far beyond the jurisdiction to the west. The extent,

1(1891) 1 Ch. 1; 63 L. T. 502; 30 W. R. 309 C. A. *28 Ch. 232,
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beginning and ending of this contract is not shewn, or the Judgment
time set for its completion.

In my judgment the property plaintiffs are shewn to
have in the North-West Territories is not substantial, but
floating, and the order applied for ought to go. The amount
I fix at $100, unless Mr. Mackenzie convinces me this is not
sufficient by 15th November.

RIChIE(m.J A

REPORTER :
C. H. Bell, Advocate, Regina.
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RANDALL v. ROBERTSON. A

Practice—Parties—Adding defendant—Third party procedure—Ac-
tion for conversion — Application defendant to add person on

whose behalf seizure made refused — Counterclaim — Judicature
Ordinance,

In an action of conversion against a bailiff, an application under sec.
45, J. O, 1893,* by the bailiff’s principal to be added as a defend-
ant on the grounds that the bailiff was entitled to be indemnified,
and the principal was entitled to set up, by way of counterclaim,
certain claims against the plaintiff not arising out of the conversion
complained of, was refused.

The plaintiff brought an action against the defendant for conversion
of certain household furniture. The defendant applied to add
or substitute, as a defendant, one O., on whose behalf he had. as
bailiff, seized and sold the goods in question, alleging (1) that O.
had agreed to indemnify him against the seizure, and (2) that O.
desired to be added or substituted as defendant for the purpose of
counterclaiming against the plaintiff certain claims, none of which
appeared to arise out of the subject matter of the action.

Held, that the Court had no jurisdiction to substitute or add O. as
a defendant as it was not necessary for the determination of the
question in dispute, he being only indirectly interested in the
result, and could be brought in by defendant as a third party; and
that he could not be added for the purpose of setting up a counter-
claim which did not arise, and was not involved in the ‘subject mat-
ter of the action.

[Scorr, J., March 5th, 1898.

Application by defendant to add one A. D. Osborne as a
defendant, and for leave to said Oshorne to defend set-off or
counterclaim as he may be advised.

* 45, No eause or matter shall be defeated by reason of the mis-
joinder or nonjoinder of parties. and the Judge may in every cause
or matter deal with the matter in controversy so far as regards the
rights and interests of the parties actually before him. The Judge
may at any stage of the proceedings, either upon or without the
applieation of either party, and on such terms as may appear just,
order that the names of any parties improperly joined whether as
plaintifis or defendants, be struck out, and that the names of any
parties, whether plaintiffs or defendants, who ought to have been
joined, or whose presence in the cause may be necessary in order to
enable the Judge to effectually and completely adjudicate upon and
scttle all the questions involved in the cause or matter, be added.
Every party whose name is so added as a defendant-shall be served
with a summons or notice in such manner as the Judge may order,
rnd the proceedings as against such party shall be deemed to have

begun only on the service of such summons or notice. (Now J. 0.
1808, C. O. 1898, ¢ 21, r. 85.)
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The action was for the conversion by defendant of cer- Statement.

tain household furniture of plaintiff, and the grounds of this
application were as follows:

(1) That defendant seized and sold the furniture in
(uestion as bailiff to Osborne under color of a distress for
rent, claimed to be due by plaintiff to Osborne, and that
Oshorne before the seizure by defendant had undertaken and
agreed to indemnify him against any claim by plaintift in
respect of the seizure, and that Osborne had a good defence
to the action on the merits.

(2) That plaintiff agreed to purchase from Osborne
certain goods and chattels on the demised premises for the
sum of $204, of which $100 became due before the issue of
the writ in this action; that plaintiff had only paid $10 on
account thereof, and has wholly broken the agreement for
purchase; that Osborne desired to be added or substituted as
defendant for the purpose of counterclaiming the rescission
of the agreement.

(3) That the plaintiff had taken and converted to his
own use property of Osborne to the value of $12, and he de-
sired to counterclaim therefor.

(4) That plaintiff is indebted to Osborne in $40 for
occupation rent of the demised premises, and he desired to
set off same against plaintiff’s claim, or to counterclaim
therefor.

N. D. Beck, Q.C., for plaintiff.
S. 8. Taylor, Q.C., for defendant.

[March 5th, 1896.]

Scorr, J. (After referring to the facts as set out.)—The
first ground is not sufficient to entitle defendant or Oshorne
to have the latter substituted as a defendant. It merely en-
titles defendant to bring in Osborne as a third party under
sections 51, el seq., of the Judicature Ordinance.

The second, third, and fourth grounds are merely matters
of counterclaim.

Argument

Judgment,
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{ Judgment. Defendant’s counsel relied upon Montgomery v. Foy' in

L Scott, J.  support of his contention that under section 45 of the Ordi-
il

g1 nance, Osborne should be added as a defendant for the pur-
pose of enabling him to counterclaim against plaintiff in
respect of the matters referred to.

In that case the question involved was the amount plain-
tiff was entitled to receive for freight charges upon certain
goods carried by him. He was entitled to certain charges
: subject to a claim by the consignors for damages for a breach
i by plaintiff of the contract of affreightment. The con-
! signors by whom the freight charges were ultimately payable

were not parties to the action. 1t was held that they were
‘ entitled to be added as defendants in order to counterclaim
| for damages for the breach.

Lord Esher, M.R., says: * Here there is one matter only,
viz., one contract of affreightment under one bill of lading
out of which all the disputes between the plaintiff and the de-
fendant and the shippers arose, and I know of no case which ‘
decides that one of the great objects of the Judicature Act |
cannot in the present case be carried into effect.”

Kay, I.J., says: “I wish to guard myself against being
thought to hold that every person who may be added as a’
defendunt under Order 16 is thereby entitled to set up a
counterclaim against the plaintiff. . . . The amount of
freight due the plaintiff is clearly a question involved in the
action, and if he had brought an action against the shippers
they would have had a claim which might diminish the
amount recoverable. 1 agree that a counterclaim does not
stand upon quite the same footing as set off, but supposing
that the ship owner brought an action for freight against
the shippers, and the shippers brought an action in respect
of short delivery and damage to goods, could not the Court
order both actions to be tried together, and refuse to give

¢ judgment in one action before the other had been decided.

The object of such an order would be to determme the actual
amount due the shippers.”

65 L. J. Q. B. 18; (1895), 2 Q. B.821; 14 R. 575; 78 L. T. 12;
43 W. R, 691; 8 Asp. M. C. 36,
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A. L. Smith, L.J., says: “ The whole dispute arises out Judgment.
of ove contract of affreightment.” Scott, J

In the present case the only questions involved are the
conversion by defendant of plaintiff’s goods, and the amount
of damages plaintiff is entitled to recover by virtue of such
conversion. It is not necessary for the determination and
settlement of these questions that Osborne should be added
as a defendant, or that he should be permitted if so added to
set up by way of counterclaim matters which are foreign to
these questions.

In Moser v. Marsden,? Lindley, L.J., in speaking of the
rule referred to says: “ It begins by saying, ‘ No cause or
matter shall be defeated by reason of the misjoinder or non-
joinder of parties” That is the key to the whole section. If
the Court cannot decide without the presence of other par-
ties, the cause is not to be defeated, but the parties are to be
added so as to put the proper parties before the Court. It
was said that the rule goes further; but can it be reasonably
extended beyond this? It appears to me that it does not

Can we stretch the rule so far as to say that when-
ever a person would be incidentally affected by the judgment
he may be added as a defendant. No case has heen cited
which goes as far as that.”

Even if the defendant is liable to the plamtiff in this
action, it does not necessarily follow that Osborne is also
liable because he authorized the distress. The liability of de-
fendant may have arisen by reason of some act done by him
in excess or outside of the authority conferred upon him by
Osborne. In such case Osborne might not be liable to plain-
tiff. It would be unreasonable to compel a plaintiff to pro-
ceed against a person who is not liable to him, and thus ren-
der him liable to the payment of costs of a successful defence
on the ground of such non-liability.

It has not been shewn that plaintiff has the same right
of action against Osborne as he has against the defendant,
and even if he had I doubt whether he could be compelled to
proceed against both.

*61 L. J. Ch. 819; (1892) 1 Ch.437; 66'L. T. 570: 40 W. R. 520.
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In my opinion section 45 does not authorize me to add
Osborne as a defendant merely for the purpose of setting up
by way of counterclaim any of the claims against plaintiff
which are disclosed on this application. None of them are
claims arising ont of the subject matter of the action, nor
are the questions which arise in them involved in the cause
or matter in respect of which this action is brought.

To hold that Osborne should be added for the purpose
of enabling him to set up such matters by way of counter-
claim would be in effect to hold that in every case where a
defendant is entitled to bring in a third party under section

T (1) et seq., he or such third party is entitled under sec-
tion 45 to have the latter added as a defendant for the pur-
pose of setting up a counterclaim against the plaintiff. In
my view section 45 does not authorize the making of such
an order.

If plaintiff recovers judgment in this action Osborne may
ultimately be called upon to pay the amount of it to the de-
fendant, and may not be able to obtain payment of his
claims against plaintiff. 1 would be disposed to make the
order applied for in order to prevent the possibility of such
a result, but T am obliged to hold that I have no authority
to do so.

The application is, therefore, dismissed with costs to the
plaintiff in any event on final taxation.

REPORTER :
J. E. Wallbridge, Advocate, Edmonton.

T Now J. O, 1808, C. O, 1898, ¢, 21, r. 60,




DOIDGE V. TOWN OF REGINA.

DOIDGE v. TOWN OF REGINA (No. 2).

Order for discovery—Default of compliance—Motion to dismiss action
—Indorsement of notice on order,

In order that a party taking out an order for discovery may invoke
the provisions of sec. 184 J. O. 1803,* though only with the
object of having a plaintifi’s action dismissed or a defendant's

defence struck out, the order must be endorsed in accordance with
s, 311

[ RICHARDSON, J., 11th March, 1898.

The defendants obtained an order for discovery on 10th
January, 1898, with which plaintiff failed to comply. On
22nd January the defendants took out a summons calling
upon the plaintiff to shew cause why his action should
not be dismissed for want of compliance with the terms
of the order. (Sec. 184, Judicature Ordinance.) The order
for discovery had not been indorsed with the notice referred to
in section 311, Judicature Ordinance.

Ford Jones, for plaintiff. The order for discovery is not
indorsed with notice, and is therefore invalid. Farden v.
Richter is not in point. The question determined there is
not whether an order for discovery need be indorsed with
notice under section 311, Jud. Ord. (decided in Hampden v.
Wallis,?) but whether an order that judgment be entered un-
less an affidavit be filed within 3 days does or does not require
to be served. Sec. 311 (E. M. R. 573), comes up only in-
cidentally in Farden v. Richter,' and there is the bare dictum
of Huddleston, B., to the effect that it refers only to cases in
which it is intended to threaten attachment. An order for
discovery does require to be served, and would have to be
served personally were it not for section 185, Jud. Ord., and
must be indorsed with a memorandum under section 311, as
decided in Hampden v. Wallis®* Tn any event service on the

* Now J. O. 1898, (", 0. 1808, c. 21, rule 198, Eng. M. R. 863.
T Now J. O. 1898, C. O. 189, c. 21, rule 330, Eng. M. R. 573.

'283 Q. B. D. 124; 58 L. J. Q. B. 244; 60 . T. 304; 37 W. R. 766.
*26 C. D. 746; 54 L. J. Ch, 83; 50 L. T. 515; 32 W. R. 808 C. A.
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advocates is not sufficient service upon which to found an
application to dismiss the action, as section 185 makes such
service sufficient service on which to found an application for
attachment only.

Norman Mackenzie, for defendant. FEnglish Marginal
Rule 363, is divided into two distinct parts: first, attach-
ment ; second, dismissal. The Annual Practice of 1898 deals
first with attachment, and states that /Hampden v. Wallis®
applies “ hereunder.” Tt then goes on to deal with dismissal,
and does not refer to this case as applying under this second
heading. In Farden v. Richter' a decision three years later
than Hampden v. Wallis,* Baron Huddleston says:—“ Clearly
also the order is not affected by Order XLI., r. 5, which only
refers to cases in which it is intended to threaten attach-
ment.” Here the plaintiff being out of the jurisdiction couid
not he attached even were he so threatened.

[March 11th, 1898.)

RicHARDSON, J., decided that the order for discovery
should have been indorsed with notice, and directed that the
summons be discharged with costs.

REPORTER :
C. H. Bell, Advocate, Regina.
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GLENN v. SCOTT ET AL.

T. R. P. Act—Mortgage—Purchase subject to mortgage—Implied cov-
enant of indemnity—Assignment of implied covenant—=Survivor- >
ship of joint contractors,

THe obligation, declared by the T. R. P. Acts 69,* to be implied
in every imstrument transferring any estate or interest in land
under the provisions of that Act subject to mortgage or encum-
brance, is assignable by the implied covenantee to the original
mortgagor.

The implied covenant takes effect notwithstanding that the mortgage
or incumbrance is not noted upon the transfer.

I'laintiff sold, subject to a mortgage, to L. & V.; L. & V. gave a
mortgage back for the whole price, the understanding being that L.
& V. should pay the first mortgage, the amount thereof being credited
in reduction of the second; L. & V. sold to T. for a certain sum
and T. was to pay what was then owing on the two mortgages;
T. sold to 8. for a certain sum, and 8. was to pay what was then
owing on the two mortgages. 8. thus became by mesne transfers
the registered owner subject to the two mortgages, the first made
by the plaintiff, the second by L. & V.; 8. died and the contesting
defendants, his administrators, became by transmission, registered
owners, subject to the two mortgages. L. died, and V. assigned
to the plaintiff the rights of L. & V. on T.'s implied covenant to
discharge two mortgages, T. also assigned to the plaintiff his rights
on 8’s implied covenant to discharge the two mortgages.

Held, plaintiff was entitled to an order against the contesting defend-
ants, the administrators of 8., that they pay the balance owing upon
the two mortgages with costs, and that de bonis propriis if the assets
of the estate proved insufficient,

Semble, the assignment from V., the survivor of I.. & V., conveyed the

rights also of the representatives of L.

[RICHARDSON, J., 1I1th March, 1898.

The plaintiff, in 1891, held a certificate of title Statement.
to lot 1, block 28, in Indian Head, subject to a mort~
gage for $600 to The M’Clary Manufacturing Co. On 7th
December, 1891, he transferred the lot to Last & Vian for
$3,300, who executed a mortgage on the land for that sum.
It was agreed, however, that out of this $3,300 they should
pay off the first mortgage. Last & Vian on 7th September,
1892, transferred the lots to defendant Thompson for $3,300,
and so much as was then outstanding on the two mortgages

* Now Land Titles Act, 1894, 57-58 Vie. (1804), c. 28, s 65,




340

Statement,

Argament.

TERRITORIES LAW REPORTS. [vor,

was to be paid by Thompson out of that sum. On 29th April,
1893, Thompson transferred the land to James Scott in con-
sideration of $500 and the payment by Scott of what was
outstanding upon the two mortgages. James Scott having
died, the defendants Scott, Leeson and Johnston, the ad-
ministratore of the estate, became holders of a certificate of
title t. ."e land in question subject to plaintiff’s mortgage,
and the mortgage to the McClary Co. Last having also died,
defendant Vian assigned to the plaintiff all rights which
Last & Vian had against Thompson under his agreement to
pay off the mortgages. Thompson likewise on 1]th February,
1897, assigned to plaintiff all rights vested in him (Thomp-
son) arising out of Scott’s agreement to pay the mortgages.
At the commencement of the action the mortgages were out-
standing and unpaid. Vian and Thompson did not defend,
but it was not shewn that they had been served with the writ
of summons.

The plaintiff sued Vian and Thompson and the admin-
istrators of James Scott deceased: 1st, as for unpaid balance
of the purchase money: and 2nd, on the implied covenant
under section 69 of the Territories Real Property Act to pay
the mortgage moneys.

W. C. Hamilton, Q.C., for defendant.—There was no con-
tract, express or implied, with Scott, deceased, and plaintiff to
pay the mortgage money, or between Thompson and plaintiff.
There was no privity between Thompson and Glenn or
Scott and Glenn. The contract, if any, was one of indem-
nity, a personal contract not assignable. There was no con-
sideration for the assignments from Vian to Glenn and
Thompson to Glenn. Vian’s assignment does not completely
vest Last & Vian’s rights in Glenn. The implied contract
created by the Territories Real Property Act only implies
where the transfers are executed in conformity with the Act.
The transfers from Last & Vian to Thompson, and from
Thompson to Scott do not conform, because they are silent
as to the mortgages: T. R. P. Act, ss. 65, 69; L. T. Act, 8.
65, form J. If Scott is liable at all, it is only to the extent
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of the land transferred. Scott’s promise to pay the debt is Argument.

void by the Statute of Frauds, not being in writing: Fastwood
v. Kenyon.* Campbell v. Morrison? is not in point. = Thomp-
son was not a mortgagor within Campbell v. Morrison,? in
which there was a direct and not an implied covenant: Fronte-
nac v. Hysop* Canada L. & N. 1. Co. v. Shaver, Barber
v. McCuaig.® See also sections 49, 94 and 110 of the Au-
stralian Act. These are stronger than the Land Titles Act:
Australian Bank v. Lord.* At most Scott would only be
liable to the extent of the land: Re Errington,” Jones on Tor-
rens System, p. 756.

Hugh Robson, for plaintilf.—The statement of claim is in
the alternative. It claims under a transfer in consideration
of $3,300, and under one in consideration of $500 and the
payment of plaintiff’s mortgage and the prior incumbrance
to McClary Co. Only $500 was paid on the second transac-
tion and the balance retained to pay off the mortgages, or
held by Scott as a trustee to pay them off: Re Cozier.® The
alternative claim is upon the right of indemnity. Vian had
the power to assign the rights of Last & Vian: Addison on
Contracts, “ Survivorship of Joint Contractors,” p. 239; Wil-
liams on Executors, p. 1775; but, in any event, Scott cannot
raise thig objection. The asgignments of Vian and Thomp-
son shew considerations, but both are under seal. Want of
consideration was not pleaded. If section 69 of T. R. P.
Act applies, the argument that the transfer must name the
incumbrances is not correct, because that section says: “In
cvery instrument . . . transferring an estate or interest
which is subject . . . there shall be implied, etc.” The
Statute of Frauds is not pleaded. The liability here is statu-
tory; but, if not, it is equitable like a case of money received,
the receiver being called upon to account: Campbell v. Morri-
son* British Canadian Co. v. Tear. In Australian Bank v.
Lord® there was no assignment. Re Errington is the same.

'11 A &E. 438: 3P, & D. 276; 9 L. J. Q. B. 409; 4 Jur. 1081.
*240.A.R.224. *210.R.577. ¢220.A.R.377. *24 0. A.
R. 492; 20 8. C. R. 126. *Hunter's Torrens Title Cases, 388,

"(1804) 1 Q. B. 11; 10 R. 91; 60 I. T. 766 D. *24 Grant 537.
'23 0. R. 664,
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Argument. Mr. Hamilton, in reply.—The implied contract does not
arise under section 69, T. R. P. Act, unless the mortgage is
specified in the transfer and the latter is made subject to the
mortgage.

[March 11th, 1898.)

Judgment. RicnarpsoN, J. — Neither Vian nor Thompson have ‘
entered a defence, but as nothing appears on the record to
shew they were served with the writ of summons, I am not
in a position to make any order against them.

As regards the other defendants, the administrators of
James Scott, deceased, these admit the transfers from
Thompson to Scott and from Last & Vian to Thompson, but
deny that any portion of the consideration in either trans-
action was unpaid, or was to be paid on the mortgage given
by Last & Vian to plaintiff. In so far as Thompson is con-
cerned, if he has been served with the writ, as he has not
defended, plaintifi’s allegation as to what formed the con-
sideration in his purchase is admitted.

The evidence adduced on the hearing was conclusive that
not only was the outstanding amount of the Last & Vian
mortgage estimated as part of the consideration to be paid
by the transferee in each of the two transactions, but such
was positively agreed upon to be paid in each instance by the
transferee. As to Scott, hoth plaintiff and Thompson swear
to this, as also that this agreement has not been performed
by either of them.

As between Thompson and Scott, under the arrangement
the latter became, quoad Thompson, a trustee for so much
of the purchase price as was represented by the Last & Vian
mortgage. The evidence was also conclusive that Vian, the
surviving transferee of the plaintiff, assigned whatever claim
Last and he had against Thompson arising out of the trans- &
fer to him, to pay off and indemnify them against the per-
sonal liability created by. their mortgage to plaintiff, as also
to pay off the same. It was likewise conclusive as to the
execution of an assignment by Thompson of James Scott’s
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liability incurred when he became transferee from Thompson Tudgment.
of the land quoad the mortgage plaintiff held. These defend- Richardson,J.
ants, however, contended at the trial that the facts alleged in

plaintiff’s statement are insufficient in law to maintain the

action because:

a. Any covenant by James Scott, deceased, or by the de-
fendants, his administrators, implied by section 69 of the
Territories Real Property Act, was a covenant between
Scott, or these defendants, and Thompson, consequently
there was not nor is there any privity of contract quoad the
plaintiff.

b. Such covenant being one to indemnify Thompson, he,
Thompson, cannot enforce until he has been damnified or
compelled to pay the mortgage or a portion of it.

¢. Any such cqvenant is a personal one and not assignable.

On the argument it was urged that because Last, or his
representative, he being dead, did not join in the assignment
by Vian, the plaintiff must fail. Even if the authority cited
by Mr. Robson did not answer this objection, which I con-
ceive it does, while Thompson might have raised the point
had he defended the action, I cannot see how Scott or his
representatives can do so, because plaintiff’s right as against
Scott and his estate must stand or fall on the assignment
direct from Thompson to himself.

As the result of the transaction between Thompson and
Scott, the latter guoad what would be, if anything, outstand-
ing on the two mortgages, became a trustee for the former
of the balance of his purchase money over the $500 paid;
and as, between the parties at the time, it was known a con-

, siderable sum was due, his trusteeship would extend to this.

It was thus a claim or chose in action which Thompson
could enforce against Scott, consequently assignable, and his
assignee the present plaintiff is entitled to enforce against
Scott’s personal representatives. See Burton, J., in Ball v.
Tennant.*®

©25 O. R. 50: 21 0. A. R. 602
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It was then urged by Mr. Hamilton, Q.C., for the con-

RichaadaonJ, testing defendants, that because in the transfer put in from

Thompson to Scott the incumbrances existing, and to which
the land was subject, were not noted by memorandum as
provided by section 65 of the Territories Real Property Act,
the action fails. True the section does so provide, but the
Act does not make a transfer without this void or disallow
its registration. The section states that a transfer shall con-
tain an accurate statement of the estate . . . intended
to be transferred, and on looking at the transfer in ques-
tion it appears that Thompson being registered owner of an
estate in fee simple subject to incumbrances, liens and in-
terests . . . transfers all his estate and interest to
Scott in the land described. It is clear Scott became regis-
tered owner of the land, and having become so by section 60
of the Territories Real Property Act, he held the land sub-
ject to such incumbrances as were notified in the folio of the
register constituted by the certificate of title. Tt is further
to be noted that this transfer is not under seal. Then what
followed ?

In so far as brought before me at the hearing, a certifi-
cate of title is produced, granted 12th Sept., 1896, of the
land in question to these contesting defendants by which the
title is passed to them in their representative capacity in fee
simple, subject to:—

1. Glenn mortgage to The McClary Co.

2. The mortgage by Last & Vian to the plaintiff, that
now sued on.

Tt will be borne in mind that when this certificate of title
was granted the Territories Real Property Act had been
superseded by the Land Titles Act, and it was under the
provisions of section 89 of the latter Act that the certificate
now alluded to was granted to these defendants, not as trans-
ferees but by transmission. The defendants who now contest
admit in the pleadings that by the transfer Thompson to
Scott, the land was transferred to the latter subject to the
incumbrance and mortgage. Its registration is also ad-
mitted, by which (section 60 of the Territories Real Prop-
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erty Act) James Scott thereafter held the land subject to Judgment.
the incumbrances on the register, and the register shews the Richardson,J.
mortgages in question were then entered in it. Then by sec-
tion 69 there was engrafted into the transfer the following
covenant by Scott; that he, Scott, would pay the interest

secured by such mortgages . . . and indemnify

.mnl save Thompson harmless from and against the principal

sum or other moneys secured thereby. That payment of
these could be enforced from Thompson is clear to me. He,
Thompson, had covenanted with Last and Vian to do this,
and  Scott had also undertaken to relieve and indemnify
Thompsgon.

This undertaking or covenant hy Scott is a chose in action
assignable, and heing assigned as shewn, the privity which
otherwise was wanting supports plaintifi’s action as mort-

» against Scott’s estate in the hands of his representa-
tive to compel payment of the outstanding mortgage money
hy the estate.

And the plaintiff in my judgment is entitled to the relief
he secks by his action with costs against the contesting de-
fendants de bonis propriis, if no assets of the estate to cover,
less, however, such costs as have been occasioned by making
Vian and Thompson defendants.

RErorTER :
H. Bell, Advocate, Regina.

| See Maloney v, Campbell, 28 8. (. R. 22.—Ed.]

VOL. IL T, L. REPTS. —25
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RE McCARTHY (No. 1)—McCARTHY v. WALKER.

T'azation of advocate's bill more than twelve months after delivery—
Special circumstances—Receipt of client’s moneys—Commission,

An order for the taxation of an advocate’s bill of costs ought not to be
granted on the ex parte application of the client, where the bill
has been rendered more than twelve months before the application
to tax.

Orders of course defined.

Nemble, (1) on an application to set aside an cax parte ovder to tax, if
special eircumstances ave shewn by the client which would in the
opinion of the Judge have warranted an order to tax on a special
application, the ex parte order will be allowed to stand. (2) The
receipt by the advocate from time to time of moneys helonging to
his client, does not constitute such special eircnmstances, nor, al-
though overcharges would, under certain cirenmstances, constitute
such special circumstances, does the mere fact that a commission of
5 per cent, is charged on the collection of a sum of twelve hundred
dollars,

On the trial of an action on an advocate’s bill the trial Judge may,
without special circumstances appearing, and notwithstanding the
lapse of twelve months from delivery, direct a reference or enquiry
as to any disputed items, although no application to tax has pre-
viously been made.

[Scorr, J., September 28th, 1898.

The plaintiff, an advoeate of the Supreme Court of the
North-West Territories, brought an action against the de-
fendant on two hills of costs, the first of which amounted to
$87.95, and was incurred by the defendant for work done on
her hehalf hy the firm of MeCarthy & Tarvey, of which the
plaintiff was a member, and the second of which amounted
to $108.29. and was incurred hy the defendant for work done
on her behalf hy the firm of McCarthy & Bangs, of which
the plaintiff was also a member. Harvey & Bangs had each
assigned their inferest in the above hills to the plaintiff.

The writ was izssued on the 21t day of June, 1898. On
the 21st July, the defendant’s advocates applied for and
obtained ez parte an order for the taxation of the hills of
costs in question. The hill of costs of MeCarthy & Harvey
had heen rendered to the defendant more than one vear he-
fore this order was ohtained. The plaintiff thereupon ob-
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tained a summons calling upon the defendant to show cause
why this ex parte order in so far as it related to the bill of
costs of the firm of MecCarthy & Harvey should not be set
aside and vacated on the ground that it was made ex parte
and without notice to the plaintiff, and on the further ground
that there were mnot sufficient special eircumstances upon
which the same could have heen made.

P. McCarthy, Q.C., the plaintiff, in person, in support of
the application referred to Re Inderwick ;' Seton on Decree,

vol. 1, page 607: Morgan & Wurtzberg, p. 437,

R. B. Bennell, for the client, referred to Annual Practice,
1109 I'n re Robinson;* Cordery on Solicitors, p. 257,

[September 28th, 1898. |

Scorr, J.—On the 21st July last, on the application of
Ilizabeth R. Walker, by her advocate, T made an order e

rte for the taxation of certain bills of costs which had
heen delivered to her by the above-named firms.

Prior to the application, Mr. MeCarthy, who was a mem-
her of both firms, had, in his own right and as assignee of
the other members thereof, commenced an aetion in this
Court against Mrs. Walker, the applicant, for the recovery
of the amount claimed to he due in respect of the bills
s0 delivered.  These bills were produced on the application
and it appeared therefrom that those rendered by the firm of
MeCarthy & Harvey had been delivered more than twelve
months prior to the application.  Mr. Bennett, one of the
advocates for Mrs. Walker, in his aflidavit filed on the applica-
tion, states that he verily believes from the date marks there-
on that they were rendered some years ago, but that, as said
MeCarthy & Harvey and MeCarthy & Bangs were receiving
moneys for her from time to time, said bills were not taxed,
moneys heing retained from time to time by said advoecates
out of said moneys so received by them.

\t the time of the application Mr. Bennett called my
attention to an item in one of the bills rendered hy Me-

BCh D 7T20: 501, T 221: 32 W. R. 541. *87 L. J. Ex. 11
P Ex. 4; 17 L. T. 179; 16 W. R. 110,
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Carthy & Harvey containing a charge of $60 for commission
on collections made by them, and claimed that it was an
unreasonable and unauthorized charge. Except as [ have
mentioned no special circumstances were shewn on the appli-
cation.

On the 26th July last upon the application of Mr. Me-
Carthy 1 granted a summons to show cause why the order
g0 made by me, in so far ag same relates to the hills of costs
of the firm of McCarthy & Harvey, should not be set aside
or vacated on the following grounds:

1. That it was made o parte, and without notice to said
Mctarthy.

2. That it was made improvidently and without sufficient
material therefor,

3. That there were no special circumstances upon which it
could have been made.

I am now of opinion that the order should not have been
made by me ex parte. 1 cannot find any case in which an
order was so made for the taxation of a bill after the ex-
piration of twelve months from delivery.  Upon the argu-
ment it was contended by Mr. Bennett that an order to tax
was an order of course, and therefore should be made
ca parte. In support of this contention he referred to the
Annual Practice, 1897, p. 1109 (Notes to order 62, rule 16),
where it is stated that an order of course means an order
made on an er parfe application, and to which a party is

entitled as of right on his own statement and at his own risk,
It is also there stated that orders of course under the Soli-
citor’s Act are made on petition of course, and in Re Pol-
lard® is cited in support of that statement.  Upon referring
to that case I find that it clearly defines the distinetion be-
tween orders of course and orders not of course, and the
different practice which prevails with respect to each.  Fry,
L), at page 278 of the report in the Law Journal, says, as
follows: ** Orders under the seetion in question were divided
into two classes—Ifirst, orders of course where there was no

BT L QB 273:20 Q. B D66 59 L. TN 96; 36 W, R. 515,
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dispute and no special circumstances requiring the exercise of  Judgment

a judicial mind ; and secondly, orders not of course, as where
there was some matter in dispute or some special circum-
stances demanding attention.  Orders of course were made
on petition of course by the Secretary of the Master of the
Rolls.  Special orde

were made by the Master of the Rolls
or any of the Vice-Chancellors in Chambers.”

In the light of this definition I think there ean be no
doubt that the order, so far as it relates to the taxation of
the bill of costs of MeCarthy & Harvey, should not have
bheen made ex parte,

Even though the order as to the taxation of those bills
was improperly obtained, 1 would he disposed to let it stand
if I were now satisfied that such special circumstances as
would warrant it, have been disclosed, but I am not satisfied
on that point.

When making the order 1 appear to have given undue
weight to the allegation in Mr. Bennett's aftidavit as to the

re

dipt from time to time by the two firms of moneys of their
client.  In McCarthy & Harvey's bills only one such sum 18
credited to her, and it has been shewn on this application
that no other sums were received by that firm on her account.

It is true that several sums are credited by MeCarthy &
Bangs as having been received |IA\ them on her account, but

it is not alleged that there was any connection between the
two firms or their accounts, nor does any such connection
appear, beyond the fact that Mr. McCarthy appears to have
been a member of hoth.  Apart from this, 1 am now inclined
to doubt whether the fact of an advocate receiving moneys
of his client from time to time constitutes a special circum-
stance within the section under which the order was made
(Ord. No. 9 of 1895, section 21), as that fact alone does not
appear to me to afford any reason why tuxation should not
have heen applied for at an earlier date.

It has been held that overcharges in a bill would under
certain circumstances constitute a special circumstance suffi-
cient to warrant such an order, but it is not clearly shewn
that the bills in question contained any overcharges. So far

VOL. 11 T.L REPTS, —26
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Judgment.  as | can remember only one item was objected to, viz., a

charge of $60, being a fee of 5% for the collection of a sum
of $1,200; whether that is an overcharge or an improper
charge appears to me to depend upon the circumstances un-
der which it was made. It is not alleged, nor does it appear
that it was an improper charge, and the most that can be
claimed by the client on the material before me is that it
may be an improper one. I think she should have gone
further and have disclosed circumstances that would at least
lead to the suspicion that it was an improper one.

Even though Mrs. Walker does not obtain the order for
taxation of the bills in question, she is not left without a
remedy, as—apart from the Solicitor's Ac¢t and the Ordinance
referred to—upon the trial of this action, the trial Judge may
direct a reference or enquiry as to any disputed items of the
bills. (See in Re Park, Cole v. Park.?).

The order of 21st July last will therefore be varied by
striking out that portion thercof which directs the taxation
of the bills of costs delivered by MeCarthy & Harvey.

Mr. McCarthy will have the costs of this application.

Order set aside in part.

‘A8 L. J. Ch. B47: 41 Ch. D, 326; 61 L. T. 173; 37 W. R. 542
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HULL v. DONOHUE (No. 2

Custs— Counsel Fee before Court in bane—Application to Fir—Dis

bursements—Travelling Erpenses.
It is not proper to make a formal application to the Court en banc
to fix a counsel fee in o case argued before it. If the marking of
the fee is overlooked by the Court, it would be proper for counsel to
draw attention either in open Court or otherwise to the omission,
and as a matter of courtesy only to notify counsel on the other side
of his intention.

No allowance can he made to counsel for travelling expenses.

[Court en bane, December 5th, 1805,

An appeal to the Court in banc was allowed with costs,
\t the time of delivery of judgment a counsel fee to the
ippellant’s counsel was marked on the appeal book. The
udgment of this Court was reversed by the Supreme Court
[ Canada with costs. A formal motion was made by counsel
for the successful party for a counsel fee and certain disburse-
ments, travelling expenses, etc.

Ford Jones, for motion.

W, . Hamillon, ).C., contra.

¢

[ December ik, 1895.)

RicHArDSON, J.—The mode of application adopted in
this cause for the allowance of a counsel fec on the hearing

in bane is not ome fo be approved of.

The tariff item 104 authorizes the allowance of ** counsel
fee ” in the diseretion of the Court.

While the usual procedure, ie., of marking on the origi-
nal appeal book at the time of delivery of judgment was
followed in this, it has happened that {he judgment then
pronounced has been reversed by the Supreme Court of Can-

ada with costs both below and in that Court.

VOL. 1L T L REPYS, - 27

It therefore

“ment

\rgument,

Judgment
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Judgment

follows that the Court in bane now sitting should consider
and determine what (if any) counsel fee should be authorized,
taxable to the now successful party as a simple matter of duty,
which almost, ex necessilate, would come before the members
of the Court when the formal judgment or rule issued out of
the Court was as a matter of course brought up before them
by the registrar.  When this happened, possibly the Court
might desire the matter to be spoken to in Court, and thus
afford an opportunity for both or either side to speak to it.

Richardsom,.J

As it might happen that a matter of such importance to
a suecessful suitor could be overlooked, it would not, it seems,
be out of place for a counsel interested to draw attention

either openly in Court, or otherwise, and it might he a
matter of courtesy in advance to indicate to the opposite side

the intention of reminding the Court, as also to suggest the
exercize of diseretion,

The course adopted of a formal motion, the only
apparent. object of which seems to be to increase costs, is one
which is not to be approved of, in =o far as counsel fee is con-
cerned : as to the other part of the application, i.e., asking for
‘ishursements, travelling expenses, etc., there is no provision
in the tariff for allowing such. Besides at an early Term of
the Court the consideration, as well as the granting thereof,

was refused, and the Court now sees no good reason to depart
‘from that ruling.

= e S S I S
s SR o N R -~

The present application is refused, but, under the circum-
stances, there will e no costs,

Mr. Justice Scort having been engaged in the case as
counscl takes no part in the application,

Weryvore and McGuire, JJ., coneurred,

Application refused without costs.




THE QUEEN V. BREWSTLER,

THE QUEEN v. BREWSTER (No. 1).

Criminal Law—N. W, T. Act—Jury—Nocused's Election—Re-trial
New Eleetion—Duty of Judge—Judge's Power to Refuse to try
summarily.

The Nogth-West Territories Aet, R 8, O e, M0, . GT (section sub
stituted by 54- Vie, (18010, ¢, provides that ** when the
wrson is charged with any other criminal offence, the same shall be
ried, heard and determined by the Judge with the intervention of a
ury of six. but in any such case the acensed may, with his own con
ent, be tried by a Judge in a summary way, and without the
ntervention of a jury.”

H: i that the consent of the accused does not make it imperative
ipon the Judge to try the charge without the intervention of a
ury.

It appears to be assumed by the Court that where the accused had
wen tried by a Judge with the intervention of a jury who disagre
od w discharged and the aceused was brought up again for trial,
he Judge on the second trinl might., had he seen fit, have on the
censed’s consent, tried him without the intervention of the jury.

| Court en bane, June 2ud, 1806,

Crown case reserved,
On January Tth, 1896, the prisoner was charged with  Statement.
ing stolen eattle of value of about %800, He clected to

Lo tried by a Judge with the intervention of a jury. The

jury failed 10 agree on a verdict and were discharged, the

accused heing remanded until Feb, 19th, 1896, On that date
was again brought up, when he applied to be tried hy a

Judge summarily without a jury.  This application the trial

Judge refused and tried the aceused with the intervention of
jury.

The jury having hrought in a verdict of guilty and sen-

tenee having been postponed. the trial Judge reserved the

following questions of law for the opinion of the Court of

Appeal :

(1) Whether on the faets stated, on the trial bheing re-
the trial Judge was bound

~tmed on the 19th of February,
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Statenent

to comiply with and grant the accused’s application to be trie!
summarily s and (2) whether the trial by jury was a mis-tr

Argient, C. C, McCaul, Q.C., Tor the Crown.,

J. b Lougheed, Q.C., for the prisoner,

[/ une 2nd, 1896. |

MRt Rrciarpson, J.—Brewster was duly charged before M

Justice Rouleau with theft of a number of cattle, the value
excecding as appears 200, on the ith January, 1896, and
was then tried before that Judge with the intervention of a
jury. The jury upon that occasion heing unable to agree
upon a verdiet were discharged hy the Judge. That trial
thus failing results, Brewster was subsequently on the 19th
Febrnary again brought hefore the same Judge for trial on
the charge, with the intervention of another jury, when

Brewster expressed his consent and applied to be tried !y

the Judge alone in a summary way, and without the inter-
vention of a jury. The Judge refused this application and
the trial took place with a jury. The Judge having some
doubts after the trial as to the correctness of his ruling, has
referred the following questions to the Court for Crown
Cascs Reserved.

1. When an accused person under <, 67 of the North-West
Territories Act as amended consents to be tried by the Judge
alone in a summary way without the intervention of a jury,
can the Judge refuse to <o try him, and is he bound to comply
with the prisoner’s request

20 Did the Judge’s action result ina mis-trial 7

The answer to the fivst question propounded by the Judge
depends upon the construction which this Court gives to s.
67, and particularly as to whether or not the word * may ™
used in that section has an imperative or diseretionary mean-
ing. In other words whether an accused has an absolute

power of determining the manner of trial or has only the
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Zhi of consenting, il the Judge he willing and considers the
cas before him a proper one and is willing to assume the
v ole responsibility of trving it alone.

The North-West Territories Act, ss. 66 and 67, provide
cedure for the trial of all eriminal charges. As to the
class of cases falling within those described in s. 66, the charge
all be tried in a sunmary way and without the intervention
a jury. Section 67 then enacts that when the person is
arged with any other criminal offence the same shall he
iricd. heard and defermined hy the Judge with the interven-
of a jury of six; but in any such case the accused may,
th his own consent, be tried by a Judge in a summary way
without the intervention of a jury,
Now it is plain that unless the accused eonsents the trial
<t in those cases comprised within s. 67 be with a jury, but
waiving his rights by consent to the other form of trial, the

nsed may be treied by the Judge alone. No imperative duty

is hy the section east upon the Judge as in the previous sec-

m.  There is nothing in the eontext by which the intention
" Parliament (as appears to this Court), can he construed to
quire a Judge to depart from the definition of the word
ay " in the Interpretation Aect, and to assume the un-
avided responsibility of trving alone, The sentence is to he
construed as authorising the Judge on an accused so consent-
ng. to assume the province of a jury if he thinks fit.
This disposes of the questions put for the consideration
this Court by the learned Judge, the result heing that his
liny is confirmed.

Wernore, J., McGuire, J., and Scorr, J., concurred.

Judgment

Richardson,J
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LIMOGES v, CAMPBELL.

AND OTHER CASES,

Intcrpleader—T. R, P. Aet—Creditors Relief Ordinance—Ezecution
Expiry—Rencical ——Priovities—Neizurc—Nheriff's  Sale—Adver-
tiscment——LPostponcment—Appenl— Admission of Point of Law

Held (1) No question of the effect of the Creditors Relief Ordinance
having been raised, that the priorities of several executions against
land depend not upon the date of their delivery 1o the sherit
but upon the date of the deposit with the registrar of certified
copies of the executions, accompanied by memoranda of the lands
sought to be chinrged.

(20 The sheriff’s advertisement of sale of land is o seizure of
land,

(3 The effect of O of the Tervitories Real Property et is 1o
provide that neither the delivery of the execution to the sheriff
nor his seizure of the land binds the land, bat only the deposit with
the rvegistrar of the copy-execution and a
dum,

mpanying  memors

(41 Any seizorve by a sheriff enures to the benefit of all exeention
ereditors whose executions are then in his hands, and this not-
withstanding that, in ease the seizure is by way of advertisement,
the advertisement mentions only one or some of such exeentions,
and semble, also. notwithstanding that some of such executions wer.
not in the sherif®s hands for a suflicient time to anthorize an ad-
vertisement for sale under them alone,

(51 The sherift’s advertise of the sale of lands may pr v
run prior to the expir voof the year, daring which he cannor
actually sell, and semble, even if the date fixed for the sale fall
short of the year, but the sale is adjourned th o date subsequen:
to the lapse of the year, the sale would not he bad on that account.

(A sheriff having seized lands under an execution before it has
expired can procesd with the sale of such lands after the lapse
of the time for the renewal of unexeented executions,

[ WETMORE,

L Octaber 20th, 1800,

On appeal 1o the Court in bane, Held (1) The minliti«s of several
executions against lands is not aTectwd by Iln provisions of <. 94 T
R. P Aet, and that therefore sueh prios are not determined
by the order in which copies-execution and accompanying memor-
anda are deposited with the rvegistrar, but by the dates of delivers
to the sheriff,

(20 The distribution of the progeeds of the sale was governed by
the provisions of the Creditors” Relief  Ovdinance.

(3 Although no question was raised before the Judge of first in
stance, as to the effect of the Creditnes’ Relief Ordinance, and it
was there conceded that the respective execution ereditors had the
right to have the proceads of the sale applied on the exeentions
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in the order of their legal priority, this could not be construed as a
consent on the part of the claimants to the fund that it should be
disposed of in the same mamner as if the ordinance were not in
force, but me as o contention on their part that the who

fund should be applied on their executions, and in the absence of
consent on the part of the sheriff and all the parties interested in
the fund, the provisions of the ordinance must govern its disposal

| Court en bane, June 5th, 1896,

SheritPs interpleader summons heard before WETMORE,
Jo,as to the proceeds of the sale of lands ander a number of
executions,  Fxecutions inst the lands of the judgment
debtor Daniel Campbell, were placed in the sherilf's hands
at the suits of several judgment creditors as follows:

(1) H. S Weshroos & Cou: (2) James Grierson: (3
Manitoba and North-West Land Co., at the same time on 7th
July, 1893: (4) The Agricultural Society of Whitewood on
23rd August, 1893; (5) Joseph Lamont on Ist November,
1893: (6) Benjamin Limoges on 27th February, 1843,

Certified copies of five of these several executions, with the
proper memoranda charging the land in question, were
livered hy the sherift to the registrar, pursuant to the Terri-
tories Real Property et (RS, C0 (1886) ¢ 51), = 4, as
replaced by 51 Vie, (1888), e 20, <. 16,7 in the following
order: (1) Lamont, on the 11th November, 18933 (2) Limoges,
on 9th Mareh, 1894: (3) Weshrook, Grierson, and Manitoha
and North-West Land Co., all at the same time on a subse-
quent date. No copy of the execution of the Agricultural
Society was deliverad to the registrar.

The sherifi’s advertisement of the sale of the land in ques-
tion was dated the 10th May, 1894, and gave notice that the
sule would take place on the 13th August, 1891: the sale was
subsequently postponed until the 5th November, 1804, when
it took place

The interpleader summons was argued hefore WETMORE,

J.. at Moosomin.
F. F. Forbes, for the sheriff,

+ For the terms of this section, see Re Clarton, ante, val, 1, p, 282

Statement

* Argmment,
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Avciment Walliom White, Q.C.. Tor H. 8. Weshiook & Co., James
Grierson, The Manitoha and North-West Loan Company, and
The Agricultural Society of Whitewood.

LA ¢ MeLory, for Limoges and Lamont.

| October 20th, 1595.]

Judgment

Weryore, J—'This is an interpleader procecding on
behalt of the sheriftf 1o determine the right to certain monies
levied under exceution against the lands of the defendant

Camphell.

The following exccutions at the suit of the different plain-

Iy tills named below, against the lands of the defendant, were
{ i pliced inthe hands of the sherit? (o be executed,
"' H. S0 Weshrook & Coendorsed 1o levy $696.63 and
“ 'gi mterest from 215t June, 1893, and 81410, the costs of execu-
: !,;E‘; non-,

'!’l

James Gricison—to levy $761.16 and interest from the

sanie date, and 81110 for costs of execution,

3

The Manitoba and North-West Loan Co.—to levy $135.79
aud tuterest from the same date, and $14.10 cost= of execun-
tio

Vhese exeentions, as apears by the <sherilf's endorsements
thereon, were all lodged with him at the same time, namely at
eighiteen minutes alter ten o'clock on the Tth July, 1893,

The following executions at the suit of the different plain-

uffs helow vamed. against the lands of the defendant, were

subsequently, in the order and at the date specified, delivered
to the <heriff to he executed.

I'he Agricultural Society of  Whitewood—on  the 23rd
August, 1893, endorsed 1o levy £372.65 and interest from the
4th July, 1893, and %1410 for costs of execntions,

Joseph Lamont—on the 15t November, 1893, endorsed to
levy %188.40 and interest from the 11th October, 1893, and
$12 for costs of execntions,
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Benjamin Limoges—on the 20th day of February, 1894,
endorsed to levy $316.02 and interest from the 27th February,
1294, and $16 for costs of executions,

I'he sherift by advertisement dated the 10th day of May,
1504, advertised certain lands of the defendant to he =old
under all these executions on the 13th August, 1894, and the
sale was postponed until the 5th November, 1894, when they

we zold, realizing 5100750 Jess expenses,

Certified copies ol some ol these executions with the ac-

npanyving memoranda charging the lands so sold, were at
dates hercinafter specified delivered hy the sheriff to the
Rewistration  Distriet within which

cistrar ol the Land

lands were s

Joseph Lamont’s on the 11th November, 1893, Benjamin

Limoges” on the 9L Mareh, 1894, and those of H, 8. Wes-
A Coo, James Grierson and the Manitoba and North-
West Loan Co. at a subsequent date, not carlier than the 28th

June, 1891, or later than the 15th August of the same year.
No copy of the execution of the Agricultural Society of White-
|

wood was ever delivered to such registrar, and the matter of

thi- execution may he dismissed

from further consideration
because under any aspect of this question as presented to me
Agricultural Society would have no interest in the pro-
ceeds of this sale. as it unquestionably comes in order of
priority after the executions which were delivered to the
sheriff on the Tth July, 1893, and these executions are suffi-
cient to sweep away the whole of the proceeds of the sale.
No question was raised hefore me nnder the Creditors’
Relief Ordinance. 1t was conceded that the respective execu-
tion~ had the right to be satistied out of the proceeds of the
sale, or to have such proceeds applied to them in the order of

their legal priority without regard to that Ordinance,

The Agricultural Socicty duly appeared to  the inter-
pleader summons, but urged no claim to participate in the

the sale,

precevds o

35¢

Judgment

Wetmore, o




360

Judgment.

Wetmore,

TERRITORIES LAW REPORTS, |_V1 il

No claim to participate in these proceeds was lodged with
the sheriff by the Manitoha and North-West Loan Company,
but I am not prepared to say that this fact would prevent
their participating. if the land in question is held to be bound
by the executions in the order of their delivery to the sherit!.
1t is true that the amount of the executions of Wesbrook &
Co. and Grierson are more than the proceeds of the sale, and

il these last mentioned exceutions have priority over the ex-

ecutions of the Manitoha and North-\V Loan Company
they will absorh the whole of such proceeds: but as hefore
stated, these three executions were all delivered to the sheritf
al the same time, and there 15 no evidence to establish the
dates at which the copies of executions and accompanying
memoranda in these causes were delivered to the registrar,
therefore 1 have nothing hefore me which will enable me to
decide as to the priority of these three executions as hetween
them. 1 do not understand the Manitoba and North-West
Loan Company to relinquish any rights, in fact this compauy
appearcd and resisted the claim of the claimants Lamont and
Limoges.

Limoges and Lamont elaim that their executions have
priority over all the others hecause copies of their executions,
with memoranda charging the lands, were first delivered to
the Registrar of Land Titles, and therefore that their execu-
toons must be first satisfiedd out of the proceeds of the sale.
and so notified the sheriff,

Weshrook & Co., Gricrson, and. I presume, the Manitoha
and North-West Loan Co.. claim that their executions have
priority by reason of their having heen first delivered to the
sheriff to he executed.

These questions depend on the construction to he placed
on s 16 of 51 Vie. (1888) ¢, 20, heing the section substituted
for 5. 94 of the Territories Real Property Act, and which |

will hereafter vefer to as . 94 of the principal Act,
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ol an execution with the memorandum charging the lands to W

the Registrar, goes on to provide that “mno land shall be
hound by any such writ or other process until such copy and
memorandum have heen so delivered.™

Mr. White, the learned advocate who appeared for Wes-
hrook & Co., Grierson, and the Manitoba and North-West
Loan Co.. urged that the words in this section which 1 have
quoted were only intended to provide a metliod by which the
heriff should notify persons, who might intend to purchase
the Tand, of the charge against ity so that if they did purchase
they might have clear notice of such charge and take the land
subject thereto: that the delivery of the copy of execution
and memorandum was merely a matter hetween the sheriff,
the execution ereditor and any subsequent purchaser: and
that it did not take away or in any way interfere with the
right of priority which the several execution creditors had
apart from this section among themselves hy reason of the
order in which their several executions were delivered to the
sheriff to he executed.  He urged that the subsequent part
ol this section which provided that the delivery of the copy
of execution and memorandum to the registrar shall “operate
as a caveat against the transfer by the owner of the land
mentioned in such memorandum or any interest he has there-
n; and no transfer <hall he made by him of such land or
interest therein except subject to such writ or process,” in-
dicated an intention on the part of Parliament to control
the words of the section which I have previously quoted. and
merely to give the effect to them which he contended for.

Referring to =. 100, s-x. 4 of the Territories Real Pro-
perty Act, he urged that that section indicated what the
effect of a caveat was, namely, that it was merely a notice
which.while it existed suspended the right to deal with the
property. It seems to me that s-s. 4 purports to deal with

the particular description of caveat provided for hy = 100:

That section, after providing for the delivery of a copy Judgment
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becausc the operation of that caveat as provided by s.-s. 4 is
quite diflerent from the operation of the caveat mentioned in
= 94, The caveat mentioned in s. 100 operates to prevent
the land being transferred or dealt with at all, but under =,
91 the land may be transferred subject to the caveat. The
language of s, 91, which I have first quoted, appears to me to
be clear and explicit. I can find nothing in the Aet indieat-
ing an intention fo cut down or abridge its plain unequivocal
meaning,  T'he language is * no land shall be bound by any
such writ or process until such copy and nemorandum have
heen so delivered.”  What language can be plainer ? It
seems to me that the section provides for two (hings, first
that the land shall not he”bound hy the execution until such
copy and memorandum are delivered: second, that when so
delivered, no transfer <hall he made except subject to the
charge <o created,

I must therefore give effeet to what I consider to be the
clear and explicit language of the statute, and hold that the
land was not hound by any execution until the copy of execu-
tion and memorandum was delivered to the registrar. It
will follow as a matter of course that the land will be bound
by each exceution in the order im which the copy of sueh exe-
cuiion and memorandum is <o deliverad, and each execution
will take priority over the others accordingly. 1 hold this
entively irrespective of = 41 of the Territories Real P’roperty
Act. or of whether or not the copy of execution and accom-
panying memorandum is an “ instrument ” within the mean-
ing of that Act. But 1 so hold under s. 94 of the Act;
becanse the land by that section is not bound until the copy
and memorandum is delivered, hut when delivered the land
i~ bound and is only bound hy each execution when the copy
ol that execution and memorandum is so delivered. The
land must therefore be hound by these executions if there are
several, in the order in which the copy of each execution with

the accomanying memorandum is delivered to the registrar,

mml‘wmmm -
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I therefore hold that, so far as the question ' am now

363

Judgment,

considering is concerned, Lamont’s execution, a copy of which Wetmore, .1

with the accompanying memorandum was first delivered to
the registrar. is prima facie entitled to priority over all the
other exceutions; that Limoges' execution, a copy of which
with the accompanying memorandum  was next delivered,
comes next i order of priority, and that the executions of
Weshrook & Co., Grierson, and the Manitoba and North-West
Loan Co.. come next as hefore stated. | cannot decide the
order of priority as between these three last mentioned execu-
tions=: hut no doubt no difliculty can arise as to them, because
1 notice that Mr. White is the advocate on the record of all

these three execution creditors, and if necessary can readily
instract the sherifl as to their priority if any priority is

claimed as between them. There is no evidence hefore me

to explain how it happened that copies of Laniont’s and

Lioges” excentions, with the accompanying memorandum,
were delivered to the registrar prior to those of the execution
creditors whom Mr, White represents, seeing that Lamont's
and Limoges™ executions were not lodged with the sheriff
until after those other executions. | may surmise how it
oceurred, but I have no right to state my surmises. It is
suflicient for the decision of the matters hefore me that as a
matter ol fact the copies of executions and memoranda were
delivered to the registrar at the times 1 have stated,

T'he conclusion I have reached, however, does not dispose
of all the questions raised on this interpleader summons, The
exceutions of Weshrook & Co., Grierson, and the Manitoba
and North-West Loan Co. were renewed for one year from
the 6th July, 1894 None of the other executions were re-
newed,  Assuming that s 327 of the Judicature Ordinance
was in foree as it was originally enacted, and that the execu-
tions in question were not affected by the amendment made
to that section hy Ordinance No. 5 of 1894, =, 12, all these

executions were in force by their original operation at the
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Judguent. time the lands in question were advertised for sale, on or

Wetmore L about the 10th May, 1894, On the 13th August, 1894, the
date at which the lands were originally advertised for sale,
one year from the date of any of the executions had not
elapsed except as respects those executions which I have
above stated were renewed,  On the Sth November, however,
when these lands were actually sold, more than a year had
elapsed from the date of Lamont’s exccution and Limoges’
execution had not been in the sheriff’s hands a year.

On this state of facts Mr. White raised the following
(questions:

1st. That inasmueh as the executions of Lamont and
Limoges had not heen a year in the sheriff’s hands on the
13th day of August, the date for which the lands were origin-
ally advertised for sale, the sale so far as those executions
were concerned, could not under =, 345 of the Judicature
Ordinance take place, and therefore was void, and must be
taken to have been made under the executions of the parties
lie represented, which were delivered to the sherifl on the
Tth Tulv, 1893, and subject to the registered charges created
by the defivery to the registrar of the copies of Lamont’s
and Limoges” executions with the accompanying memoranda,
and therefore that his elients are entitled to the proceeds of
the sale. and the purchasers take their title from the sheriff
~ubject to the charge so created in favour of Lamont and
Linoges,

2l That if in error in that contention, inasmueh as
Linmoges" execution was not in the sheriff’s hands a vear on
the Sth November, when the sale actually took place, the
sale quoad that excention was void and the purchasers took
subject to the registered charges ereated under such execution,

Sl Quoad Lamont’s execution, supposing that he cannot
succee | as to his first contention: that the sale under that
exceution on the 5th November was void under <. 327 of the
Judicature Ordinance as it stood at the time of the date of
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the dssue of that execution, because more than a vear had
elapsed since the date of that execution, and it had not been
renewed; the vear expired on the 1st November, four days
L lore the sale.

The result of Mr. White's contention, if he is successful,
will be that, while his clients will absorh the proceeds of the
sule. the purchasers from the sheriff will take their titles
clear of all charges created in favour of Lamont and Limoges,
wecause their executions not having been renewed within the
vear, they have expired and the charges do not exist. 1 may
state that this state of matters is within my own knowledge
hecause an application was made to me by the sheriff to con-
firm the sale of these lands.  Upon looking at the abstract of
title and the other documents presented on that application,
sote of the questions now raised presented themselves to my
mind, and I refused to confirm the sale until the execution
creditors as well as Campbell had notice to appear hefore me.
All the execution creditors interested having appeared before
me by their advocates, it was represented and conceded that
i the sale ought  prime  facie to be confirmed and
cortificates of ownership issued  to the purchasers sub-
Jeet to Lamont’s and  Limoges” charges, those charges
amounted to nothing as the cxecutions had expired, not
laving been renewed within a vear from the date of
their issue. 1 thereupon confirmed the sales without
reference to any charges in favour of Lamont or Limoges,
lcaving the several execution creditors to take what steps they
might be advised to take with regard to their respective rights
to the monies realized from the sales, 'The interpleader pro-
cecding was the result. T may add that my attention was
not then drawn to the amendments to <. 327 of the Judicature
Ordinance.  Probably if my attention had been drawn to
these amendments, 1 would have given the matter more con-

sideration than 1 did hefore confirming the sale. 1 merely

refer to these facts as they throw light on Mr. White's conten-
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Audawent.tions, not because they affeet the guestion beyond that; lhe-
Wernre, Locause if - Mr. White's points of law are well taken he is
entitled to socceed no matter what the consequences nay he.

I am satisfiecd under the authorities that in so [ar as any

objections taken hefore we are concerned, Lamont is entitled

to have his execution first satisfied out of the proceeds of the

sales of the land in question. 1t scems to be conceded that

in so far as s. 345 of the Judicature Ordinance iz concerned,

the sheriff may advertise lands for sale prior to the expira-

tion of the year mentioned in that section. provided that the

lands are not actually sold before the vear has expired. |

know as a matter of fact that it i< the custant practice of the

sheriff to so advertise and sell lands, and 1 never heard its
correctness disputed.  Anyway, <o far as this application is
concerned, the correctness of that practice must be conceded,

otherwise there was no sale at all; as none of the executions

had been a year in the sherifl’s hands at the date of the ad-
vertisement of sale.  But Mr. White contends that the execu-

tion creditor must, under = 345 of the Ordinance referred

to, be at the time fixed v the original advertisement for the

sale of the lands in  position in point of time to have the
lands sold quond | xecution, and that it is not suflicient
that he should | <uch a position at the time fixed for the
adjourned sale, wise a different notice is required for the

original sale than for the adjourned sale.  The notice of the
original sale must be posted in the sheriff’s and clerk’s offices
and published in a newspaper.  The notice of the adjourned
sale is only, hy = 346 of the Ordinance, required to be posted
in the sheriff’s and clerk’s offices, that is, that as at the time
appointed for the original sale one of the execution ereditors
was not entitled to have the lands sold under his execution,
the notice of sale could not be held to have been under his
excention at all, the nofice must he read as il his execution
was not mentioned in it, and therefore quoad that execution,
the provisions of s, 345 of the Ordinance as to advertisement
were not complied with, T am not inclined to take that view
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of the law. T am of opinion that if the sale had been under Judgument.

Lamont’s execution alone, the provisions of s. 340 were sub- Wetmors, J.

stantially complied with, and the object intended by the
Legislature attained, that is, that the lands were duly adver-
tised in accordance with that section, the sale duly postponed,
and at the time of actual sale the year had elapsed.

But suppose I go so far as to adopt Mr, White’s conten-
tion that we must read the advertisement as if Lamont’s exe-
cution was not mentioned in it. What then? In Hall v.
Goslee,! the plaintifl’s execution was in full force at the time
that the lands were advertised for sale, but the sheriff’s
advertisement did not specify his writ; it described the
seizure as having been made upon the writs only of
the Commercial Bank, but the Court held that this cir-
cumstance was of no consequence. A, Wilson, J., at
p. 104, lays it down as follows, “as it is a seizure, it is a
seizure under all the writs according to their priority, which
the sherifl has then in his hands to be executed.” I cannot
find that that case has heen overruled and 1 accept it as good
aw. I think all the authorities concede that the sheriff’s
advertisement is a seizure. It may possibly be urged that
this conclusion is not consistent with the operation I have
given to the 94th section of the Territories Reai Property Act,
a8 @ seizure involves a binding of the lands, Now under the
laws in existence in other parts of Canada, 1 do not know

thal apart from statutory enactments it was the seizure that
bound the lands. I think as a rule the delivery of the writ
to the sheriff bound the lands. [ know that that was the
practice in New Brunswick. But supposing that the rule
was that it was the seizure that bound, that could be changed
by Act of Parliament. Paliament could provide that the
land should not be hound by the delivery of the writ to the
sheriff, or by the seizure, but that something else should be

15U
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dudgwent pegessary; and that is just what I hold Parliament has done
Wermmore Loy <, 94 of the Territories Real Property Act: and Parliament
could do that just with the same effect as the Legislature of
(‘anada before Confederation could provide, as it did do,
that the lands could he hound hefore delivery of execution to
the sherifl, namely. hy registering the judgment with the
Registrar of Land "litles; and as the Legislature of New
Brunswick did by providing that the land should he hound

by registering a memorial of the judgment with such officer.
Now I have no doubt under the operation I have given s, 94,
that in the sheriff’s office as writs of execution come to him
they take priority in the order in which they are delivered
to this extent, that unless there is some reason to the contrary,
as, for instance, the fees for doing so noi being forthcoming,
the sheriff ought to deliver copies of the executions and
memoranda to the registrar in the order in which he received
the writs, and to maintain their priority., but if for some
reason lie does not do so, as I have already held, the writs
will take their priority in the order in which the copies and
memoranda are delivered to the registrar.  But this does not
affect the seizure or the applicability of Hall v. Goslee* to
thi- matter, Any seizure the sheriff makes enures to the
henefit of all the executions in his hands, at any rate of those
by virtue of which the property at the time of sale is liable
to be sold: and the sheriff must apply the proceeds of sale
1o these executions in the order of their then priority as estab-
lished by law.  Perhaps it may be as well to mention here,
although no point was made of it, that at the date the sheriff
advertised these properties, the 10th May, 1894, the only
executions, copies of which had been delivered to the regis-
trar. were those of Lamont and Limoges, and it may also be
as well to mention that the sheriff by his advertisement states
that he had seized and taken in execution Campbhell’s right,
efc., to these properties.

Then as to the point that on the day of actual sale of these
properties, the 5th November, 1894, Lamont’s execution had
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expired. 1 am ol opinion that it had not expired. Section
327 of the Judicature Ordinance, as it originally stood, pro-
vided that **every writ of execution shall bear date the day
of its issue, and shall remain in force for one year from its
ate (and no longer if unexecuted) unless renewed.” 1 am
f opinion that this writ on the 5th November was not un-
xecuted within the meaning of that section. It is only
mexecuted writs that require to be renewed; and the term
unexeculed there implies that the writ may be executed and
<till something is to he done arising out of the execution,
hecause if to have a fi. fo. executed everything must he done
that is required to he done arising out of its execution, there
would he no necessity 1o renew it at all,  Such a thing would
never have entered into the contemplation of the Legislature,
But. apart from this, in my opinion a sheriff having seized
lands on an execution hefore it has expired, can proceed with
the sale of such lands after its expiration.  Take, for instance,
the case of fi. fa. against goods,  That writ is executed when
the sheriff seizes and levies upon the property. Ie can sell
Jter the writ has expired; s, 351 of the Judicature Ordinance
~ only declaratory of the law in that respect.  When under
the old practice writs were returnable on a day certain in
term, the sheriff could seize on the return day but not after,
but he could sell at any time after. If he did not sell it is
true a venditioni exponas might be issued, and of course he
would have to sell hefore the return of that writ, But I
never heard it controverted that he could sell under the fi. fa.
ifter it had expired.  So in Eastern Canada, when lands were
taken in execution, il he seized before the return day of the
writ he could sell after the return day: or, in other words,
after it expired. 1 am satisfied that in enacting s. 327 of
the Ordinance, the Legislature contemplated that a writ of
execution was executed when the property was seized. 1

would also in this connection draw attention to remarks of

A. Wilson, 1., in Hall v. Goslee,' in discussing this very ques-
tion, whether lands seized hefore a writ expires could be sold
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after it expned. It is true he relied on a statute to support
the right to sell, but it is clear to me that he would have sus-
tained the right to sell apart from the statute. Before La-
mont’s writ expired evervthing had occurred to entitle him to
have his money realized, that is, the property had heen charged
in the registry oflice, the sheritl had seized and advertised, an:!
1 am of opinion that under such circumstances his writ did
not require to be renewed in order to enable him to partici-
pate in the proceeds of the sale. I may add that 1 am not so
clear that . 12 of the Ordinance No. 5 of 1894, which in-
creased the currency of executions to two years, did not affect
this execution of Lamont’s and continue it for two years
from its date. At the passing of that Ordinance Sept. Ttl,
1894, this writ was in full force, that is, the year had nor
expired. | am not so clear with respect o Limoges' execu-
tion. That writ at the time of sale had not been a year in
the sheriff’s hands. and I have great doubt whether as regard-
that writ Mr. White's contention is not correct. But 1 have
arrived at the conclusion, 1 must confess with considerable
hesitation, that this writ is also embraced in the reason of the
decision of Hall v. (foslee : that the sheriff having in his pos-
session a writ under which he could properly sell the lands
under the provisions of = 345 of the Judicature Ordinance.
and so selling the Tand< that <uch sale enured for the bhenefit
of all the executions he held in hig hands to he executed. and
that the proceeds of such <ale must be applied to all such
execntions in the order of their priority.

I therefore order that the proceeds of the sales of the land
in question he applied-

1st. In satisfaction of Lamont’s execution.

2nd. So far as they will extend in satisfaction of Limoge+’
execntion.

Srd. That the balance, if any, he applied in satisfaction of
or on account of the execntions of Weshrook & Co., Grierson.
and the Manitoba and North-West TLoan Company, according
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to the priorities of such executions to be notified to the sheriff
by Mr. White, their advocate.

And I order that Weshrook & Co.. Grierson, and the Mani-
toba and North-West Loan Company pay to the sheriff and
Lamont and Limoges, the costs of the interpleader proceed-
ngs.

From this judgment Wesbrook & Co., Grierson, and the
Manitoba and North-West Loan Company appealed.

William White, Q.C., for the appellants,

B. A.C. McLorg, for the respondents.

[June 5th, 1896.]

Scorr, J—This is an appeal [rom the judgment of
WETMORE, J., upon an interpleader proceeding on behalf of
the sheriff of the Judicial District of Eastern Assiniboia, to
letermine the rights of these plaintiffs and others to certain
moneys levied by him under execution against defendant’s
ands,

Executions against the lands of the defendant in the fol-
lowing suits were placed in the sheriff’s hands for execution
s follows:

H. S. Wesbrook & Co., plaintiffs,

James Grierson, plaintifl. and on Tth July, 1893,

The Man. & N. W. Loan Co., plts

The Agricultural Society of

on 23rd August, 1893,
Whitewood, plaintifls. n drd August,

Joseph L nt, lai i1,
_‘ & ”“? ; } M,mlr on 1st November, 1893,
Benjamin Limoges, plaintift,

Under the provisions of =, 94 of the Territories Real Pro-
perty Act, as amended by 51 Vic. . 20, s, 16, certified copies
of the following executions, accompanied hy a memorandum
of the lands sought to he charged (heing the lands from which
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Audgment. the moneys in question were realized) were delivered by the
Seott. L gheriff fo the Registrar in the following order:
Lamont v, Campbell, on 11th November, 1893,
Limoges v. Campbell, on the 9th Mareh, 1894,
Wesbrook & Co. v, Camphell, on or after 28th June, 1894
Grierson v. Campbell, on or after 28th June, 1894,
It appears that certified copies of other executions referred
to were never delivered hy the <heriff to the registrar. The
lands werc sold on the 5th November, 1894,

The learned Judge held that, ag = 94 provides that the
lands of the execution debtor shall not he hound by the exe-
cution until a certified copy thereof with the accompanying
memorandum is delivered by the sheriff to the registrar, the
lands must he hound by the several executions in the order

in which the copies thereof are so delivered, and therefore.

that the several executions must take priority in that orvder.

It may be said of the Territories Real Property Act, as
was said by Lord Watson of the Victorian Transfer of Land
Statute, in Gibbs v. Messer®: = The main object of the Act
and the legislative scheme for the attainment of that ohject
are equally plain.  The object is to save persons dealing with
registered proprictors from the trouble and expense of going
behind the register in order to investigate the history of their
author’s title and to satisfv themselves of its validity.”
It would appear that <. 94 was passed with that object in view.
Up to the time of the passing of the Act executions against
lands bound the lands of the execution debtor from the time
of delivery to the sheriff to he executed.  To carry out the
object of the Act it hecame necessary to make a different
provision, othierwise persons dealing with the registered owner
would have to go hehind the registry in order to satisfy them-
selves that there were no executions affecting the land.
Hence the provision that executions <hould not hind until

S1801 AL (% 248, Hunter's Torrens Titles Cases, p. S.
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they appeared on the register. That this was the object Judsment
sought to be attained by s. 94 appears from the concluding Seott, J.

words of the section, which are as follows:—* And from and

after the delivery of a copy of any such writ or other process

and memorandum to the registrar the same shall operate as

u caveat against the transfer by the owner of the land men-

tioned in such memorandum or of any interest he has therein,

and no transfer shall be made by him of such land or interest

therein except subject to such writ or other process until such

copy and memorandum have heen so delivered.” 'These words

should be taken to mean merely that for the purposes of the

Act alone they should not he hound until such delivery. The

Act does not contemplate that the procedure under execu-

tions should be interfered with to any greater extent than

was necessary for the purposes of the Act, and for those pur-

poses it was not necessary, for instance, to provide that prior-

ity should he given to executions in the order in which copies

thereol are delivered to the registrar. The reasonable con-

struction of 8. 94 is that it merely provides that in case of

any dealing with the land by the execution debtor the person

acquiring an interest from him would take such interest sub-

ject only to those executions of which copies had been deliv-

ered to the registrar.  The effect and meaning of the wond

“hound ” used in s 94 is limited by the concluding words
of the section which have already been quoted.

Apart however from any limitation implied by these con-
cluding words, there is abundant authority to support the
view that the effect of that word should be limited to the
extent necessary to arrive at the construction I have given
the section. In Archibold’s Q. B. Practice, 14th edition, pp.
804-5, it is shown that, at common law, the goods and chattels

of a judgment debtor were bound by the execution from the
time of its fesfe, but that, by statute 29 Car. 2, c. 3. & 16,

it was provided that no writ of fi. fu. or other writ of execu-
tion should bind the property in the goods of the debtor

against whom such writ of execution issued out, hut from
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the time such writ of execution is delivered to the sheriff to
Seott,J. be executed. It is then stated (and a number of authorities
are cited in support), that “ the statute of Charles was in-
tended only to protect purchasers from an injury which might
arise to them from the relation which writs of execution had
to their fesfe at common law and therefore, as far as relates
to the party himsel{ and to all others but purchasers for a valu-
able consideration, writs of execution bind the parties’ goods
| from their feste.”  The meaning of the words * that the
/ goods shall be bound by the delivery of the writ to the sheriff
is that. after the writ is so delivered, if the defendant make
an assignment of the goods even for a valuable consideration,
unless in market overt, the sheriff may take them in execution.

The hinding hoth in case of the Crown and a private person
relates only to the debtor himself and his acts, so as to vacate
any intermediate assignment by him otherwise than in market

; overt. hut the property in the goods is not altered until exe-
cution and sale hy the sheriff.
! In Holmes v, Tutton a similar effect and meaning is

given to the word “hind™ in the garnishee clauses of the |

Conimon Law Procedure Aet, in whieh it is provided that |
the garnishing order upon the garnishee shall bind the debt
in his hands,

Lord Camphell, CJJ., in his judgment in that case says,
* We construe the word *bound * as not changing the pro-
perty or wiving an equitable property either hy way of mort-
gage or of lien, but as putting the debt in the same position
as the goods when the writ was delivered to the sheriff. We

e

¥4 take the word *hind * to mean that the debtor or those claim-
ing under him shall not have power to convey or do any act
against the right of a party in whose favour the debt is hound,

3 and we construe it as not giving any property in the debt in

i the nature of a mortgage or lien.”

‘ I see mo reason why lands could not. at the time the

Territories Real Property Act was in force, have heen sold

24 LJ QI 346: 5 EL & Bl, 65: 1 Jur. N. 8, 075,
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nder execution and a certificate of title issued to the pur-
chaser from the gheriff without a copy of the execution having
heen delivered to the registrar under s, 94, provided of course,
the lands had not been dealt with by the judgment debtor
prior to the registration of the trausfer from the sheriff. In
Beath v. Anderson,' the Supreme Court of Victoria held that
inder the Vietorian “Transfer of Land Statute” (which con-
rains a section similar in etfect to =, 94 of our Act), execution
creditors were entitled to priority from the time of delivery
of the execution to the sheritf w be executed, and not from
he time of the filing of copics thereof with the registrar.

In my view a copy ol an execution with the accompanying
nemorandum delivered 1o the registrar is not an * instru-
ment * within the meaning of s 41 of the Act, nor is it
covered by the definition oi that term given in s.-s. (1) of
. 3. It is not of the nature of any of the documents speci-

cally mentioned in that sub-section, nor is it a document

“relating to the transfer or other dealing with land or
evidencing title thercto.” TFurthermore, g 41 shows that the
mly instruments referved 1o by it are those which create,
transfer, surrender or discharge an estate or interest in land.

For the reasons 1 have stated, | am of opinion that the
priorities of the several execution creditors are not affected
by the provisions of . 94, and that such priorities are not
tetermined by the order in which the copies of execution with
the accompanying memoranda are delivered by the sheriff to
the registrar. 1 am also of opinion that the learned Judge
was t in holding as he did that Lamont’s execution had
not expired at the time of the sale hy the sheriff, and that the

sheriff having in his possession a writ under which he could
roperly sell the lands, and. o selling them, such sale enured
for the benefit of all executions he held in his hands for
exceution at the time the lands were advertised for sale.

I am also of opinion that the proceeds of the sale of the
land should be distributed by the sheriff among the several

4 Aunstralinn L. T 151 Hunter's Torrens Titles Cases, p. 598,
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execution creditors under the provisions of the Creditors
Relief Ordinance. 'True, it appears by the judgment of the
learned Judge that no question was raised before him as to
the effect of that Ordinance, and that it was then conceded
that the respective execution creditors had the right to have
the proceeds of sale applied on the executions in the order
of their legal propriety, but this cannot he construed as a
consent on the part of the claimants to the fund that it should
be disposed of in the same manner as if the Ordinance were
not in force, but merely as a contention on the part of the ap-
pellants and respondents respectively that the whole fund
should be applied on their own executions, and, in the absence
ol any such consent on the part of the sheriff, and all parties
interested in the fund, the provisions of the Ordinance must
govern its disposal.

The learned Judge ordered that the appellants and the
Manitoba and North-West Loan Company should pay the
sheriff and the respondents their costs of the interpleader
proceedings.

"This order should be changed.  The sheriff is entitled to
his costs, but, as both appellants and respondents were in
error in claiming that the whole fund should be applied on
their respective executions, neither should be entitled to costs
as against the other. 1 think that the reasonable direction
would be that the sherift <hould deduct his costs from the
fund hefore the distribution thereof, and that neither the ap-
pellants nor respondents should he entitled to the costs of the
interpleader procecdings.  In my opinion the respondents
should pay the appellants’ costs of this appeal.

Ricnarpsox, J., RovrLear,
curred.

J.. and McGuiIRreg, J., con-

Appeal allowed wilh costs.
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THE QUEEN v. BREWSTER (No. 2).

Criminal Law— Appeal—New Trial—Jury—"Conflict of Textimony
Perverse Verdict.

(m a charge of theft a new trial was refused although the verdict
was contrary to the view of the trial Judge, the evidence being
conflicting, but the Court being of opinion that the verdict of
guilty was one which reasonable men could properly find,

In deciding the question of the reasonableness of the verdict the
opinion of the trial Judge is entitled to and ought to receive great
weight ; but it is not conclusive,

[Court en bane, June 5th, 1896,

The prisoner, on trial hefore RourLeau, J., and a jury, Sttt
was convieted of theft. Leave to appeal was granted on the
around that the verdict was against the weight of evidence.

The appeal was argued hefore the Court in bane at Regina
on 2nd June, 1896,

J. A. Lougheed, Q.C., for the prisoner. Ariiment,
C. C. MeCaul, Q.C., for the Crown.
[June 5th, 18946.]

WEeTMORE, J.—The defendant was convieted hefore my Judenent.

brother RoureAu and a jury, of the offence of stealing a

number of cattle from one Page, and by leave of the learned

Judge has appealed to this Court, on the ground that the
! verdiet is against the weight of evidence.

The evidence establishes hevond all question that a num-
ber of cattle which were once owned by Page, were found in
the possession of the defendant with the brand which was on
them when so in Page’s possession, changed and disfigured.

The defendant accounts for these cattle getting into his
possession as follows:—That Page was indebted to him in
$300 for money loaned. that pressing him for this money
Page agreed to =ell him about 38 head of cattle at $20 a head,
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and that the defendant thercupon paid Page $450. These
Wetnior, .

cattle were to be delivered to the defendant, and Page em-
ployed one Bowers to drive them over to the defendant’s place
at a place called Lone Pine, and on the 10th September met
the defendant at Innisfail and told him that the cattle were
on the way to Lone Pine. That Page and the defendant pro-
ceeded in the direction of Lone Pine, when they met Bowers
with 38 head of young cattle and 12 calves, and Page helped
the defendant and Bowers to drive these cattle some seven
miles farther on to a place called Sproat’s Creek, when he
(Page) left them and went home. The defendant and Bowers
proceeded the next morning with the cattle to John Brew-
~ter’s. where the defendant proposed to winfer them. That
after Page and the defendant met the cattle and hefore l'ilg()
went home, the defendant paid him %10 to make up the price |
of the 38 head at $20 a head. and the calves were thrown in. ‘
In short the defendant sets up that Page sold him these cattle
for $760. Bowers corroborated the defendant, and swore
that Page employed him to drive these cattle and deliver them
to the defendant. Page swore that he never sold the cattle
to the defendant, that he never authorized Bowers to drive
or deiiver them as above stated. that at the time of the alleged
agrecment for the sale of the cattle he did not owe the de-
fendant %300 or any other sum, that the defendant did not
pay him $450, and that he never informed him that the cattle
were on the way to Lone Pine, or helped to drive them.

If the testimony given by Page is true, the evidence for the
prozeeution establishes a clear case of theft. If the evidence
on the part of the defendant is true he iz not guilty, The evi-
dence given hy Page was in some respects of such a character
that the jury would have heen warranted in discrediting it 5
altocether.

He certainly with respeet to some important matters
showel thal his memory must have been very had or he
was untruthful., At that the

the same time I cannot say
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jury would for these reasons be hound to wholly discredit
him. It was just a case where the credit to be given was
entirely for the jury, and there was other evidence that the
jury might consider corroborative of Page. There was also
testimony which the jury might consider corroborative of the
defendant’s testimony. He was corroborated by Bowers as be-
fore stated, and also by the fact that Page and the defendant
wet him with the cattle and helped him drive them to Sproat's
Creck.  Other witnesses were called who testified that they
saw Page and the defendant and Bowers together driving the
cattle; other witnesses festified that they saw the defendant
and Bowers with cattle over the route they stated they drove
then, and at or about the time stated. A witness testified
ie met Page and the defendant riding together on the 10th
September between Innisfail and where the defendant says
he met the cattle.  Another witness swore that he heard the
bargain between Page and the defendant for the sale of the
cattle, as stated by the defendant.  But while there was this
testimony, the credit to be given to the witnesses was entirely
for the jury. On behalf of the Crown there was the testi-
mony ol Page. to which I have referred: there was the fact
that the brands which were on the catile when they were
in Page’s possession were altered and disfigured by the de-
fendant. .\ very important question upon which the parties
contradicted each other was, whether Page was indebted to
the defendant in %300 or any other sum when the alleged
agreement for the sale of the cattle was made in the latter
part of July. Because if he was so indebted the defendant’s
story would be quite probable: but if he was not o indebted
the defendant’s story must be a fabrication. The defendant
swore that thiz indebtedness of $300 was made up of a sum

ol %200 Joaned by him to Page on October 17th, 18

3. and a
swn of $100 loaned to him hefore that date. Page, although
at the first trial of this case (for it was tried twice) he denied
horrowing the $200. eventually admitted it, and the cheque

for that amount signed by the defendant was produced. But
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Judgieent. he swore that on the 5th February, 1894, he and the defen-
Wetmere ) dant had a settlement of their atfairs, and everything was then

adjusted between them, and he produced a receipt of that
date signed by Brewster, which acknowledged payment of all
accounts in full up to that date.

The defendant swore that the $300 was not included in
settlement, that the settlement was money ol a partnership
between him and Page, and that the $300 was left out
because Page did not want his wife to know about the $200
loan.  There however is the receipt. and that on its face cor-
tohorates Page: and moreover Mrs. Page corroborates her
husband that all accounts were settled on the 5th February,
and she swore that at that time she was aware of the $200
indebtedness to the defendant.  The testimony for the de-
fendant was to the effect that the place where they camped
with the cattle at Sproat’s Creck on the 10th ol September
wa< at the bridgc.  The evidence shows that this bridge was
i sight of Sproat’s house and that the country is open; while
Sproat will not swear that there was a band of cattle there
that evening, he swears that he was home, and that he neither
saw the defendant or Bowers or a hand of cattle that even-
ing or the next morning.  Several witnesses were called who
were in a position to see a hunch of cattle such as the defen-
dant alleged he was driving il they passed along the route
at the time specified, yet while they will not swear such a

- bunch did not pass, they swear they did not see them.

While this testimony was possibly of a slight character,
still it was a circumstance for the jury to consider. It is, I
think. significant and worthy to be marked, although possi-
bly mot of very great weight, that when the cattle broke
loose the might  they were taken to John Brewster’s, they
wandered hack in a direct line between that place and Page's
ranche. instead of going by the very circuitous route hy
which they had been driven to John Brewster’s. It is also
significant that two witnesses <wore that they saw the de-
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fendant and Bowers down at James Brewster’s, which is close

1o Pag

s ranche, before the snow storm, and one of these wit-
nesses swore that they were then looking for cattle.

Then it is stated that this drive of over seventy miles in
hree days was a very long drive, and one that it is very un-
ikely that a person would force his own cattle at that time of
the year. The jurors would he quite familiar with that ques-
on. According to Bowers’ own statement, some of the calves

were about played out when they got to Lone Pine at noon on
the 10th, vet they drove them on that day to Sproat’s (reek,
md drove them 30 miles next day. The probability of this
vas a question entirely for the jury, The defendant’s case at-
tempted to set up that Page put a new brand on the cattle,
or altered the brand hefore the delivery, because the defen-
dant did not want any cattle with another brand on the E
brand. There was some evidence on the part of the Crown
other than that of Page. to show that after the alleged con-
tract of sale and before the alleged delivery, no cattle were
branded at Page’s ranche, and that there were no cattle in
the corrals at Page’s on the 9th September for Bowers to
drive away. The jury might also have considered it out of
the usual course for the defendant to have returned the receipt
for $750 when the cattle were delivered. The learned trial
Judge has informed the members of this Court that he is dis-
-atisfied with the verdict and thinks that the defendant ought
1o have been acquitted, and that while he left the question
of fact to the jury, and under the evidence he could not do
otherwise, yet on commenting on the facts he charged in
avour of the defendant.

I am free to confess that looking at the evidence as it
appears on paper, I think if 1 had been trying the case
without. the intervention of a jury I would have acquitted
the defendant. 1 have not, however, had the opportunity of
observing the demeanour of the witnesses, the jury have, and
thev are, when there is a jury, the constituted judges of the

Indguent

Wetmors,
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¥ dudament - faets, It has been urged that when an appeal has been
' Wonnore - brought on the ground that the verdiet is against the weight
of evidence, the Court will as a matter of course order a new
trial if the trial Judge expresses himself dissatisfied with the
: verdiet. That, however, is not the law as established by the
| later authorities. 'The law as so laid down is, that in decid-
ing whether there should be a mnew trial, the question is
whether the verdict is ome that the jury as reasonable men
would properly find:  Solomon v. Bition,' Webster v. Friede-
berg,® and see the Metropolitan Railway Company v. Wright,
Cominissioners of Railways v. Brown.' and Phillips v. Mar-
tin.”  No doubt in deciding the question as to the reasonable-
ness of the verdict the opinion of the trial Judge is entitled
to and ought to receive great weight.
clusive.

But it is not con-

| I am unable to bring my mind to the conclusion that the
verdict in this case was one that the jury as reasonable men
ought not to have come to. 1 imoreover think that it is
worthy of consideration that the defendant, although he has
had two trials, was unable to -atisfy either jury that Page's
testimony was a fabrication. the fir<t jury having disagreed.

I think the new frial should he refused,

Ricinarpsox, J., McGuike, J., and Scorr, J., coneurred.

New trial vefused with costs.

!

1

I

[ 1 SQ B 176200 1. J. Q. B, 408: 17 . B. D. 736: 55 L. T.
19; 34 W, R, 728. *55 L. J. Q. B. 401; 11 App. Cas. 152; 54 L.

it T, 658; 34 W, R.T46; *59 L. T. P. %, A2. 15 App. Cas. 240: 62 I..

{ T. 460 " 15 App. Cas, 193,
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THE QUEEN v. THOMPSON,

Crimingl Law—DPerjury—Appeal—New 'rial—Deseription of Offence
~—COonfession—Improper Admission of Criminating Answers be-
fore Judicial Tribunal.

A count alleging perjury before a coroner-—omitting any reference to
the coroner’s jury—was held sufficient in view of section 11, s.-s. 3
and 4, and s. 723 of the Criminal Code.
new trial was granted on the ground of the reception of evidence of
an admission made by the accused in answer to questions put to him
as a4 witness on the inquest before the coroner’s jury, it being
held that s. 5 of the Canada Evidence Act, 1803, compelled the
witness to answer, and protected him against his apswers
being used in evidence against him in any eriminal proceeding
thereafter instituted against him other than a prosecution for
perjury in giving such evidence, and this without the necessity for
the claim of privilege on the part of the witness. (But see now
1 Vie. (1898) ¢, 53, s 1),

-

[ Court in bane, June 5th, 1895,

The prisoner was charged before WETMORE, J., on the
following and another count:— That he committed per-
jury on the inquest or inquiry before Andrew J. Rutledge,
Esquire, one of Her Majesty’s coroners in and for the North-
West Territories, concerning,” ete. The said inquest was
held before the coroner and a jury, and on the preliminary
investigation of the charge before a Justice of the Peace the
prisoner admitted that he had lied when making a certain
statement at the coroner’s inquest. Upon the trial the evi-
dence of the prisoner’s admissions in his testimony before
the justice was admitted and submitted to the jury. The
prironer was convicted and sentenced on both counts.

Upon objection that as the inquest was held before the
coroner and a jury, and not before the coroner alone, as
charged, the prisoner was not guilty of perjury before the
tribunal alleged in the charge, the following questions of law
were reserved for the decision of the Court in bane:—

1. Should the inquisition offered in evidence have been
received ?

VOL. L T, L REPTS, — 20

Statement,




B |

Latems

384 TERRITORIES LAW REPORTS, [vor.

Ntatement

2. Should the above count have been withdrawn from the
jury, or should they have been instructed to acquit the pris-
oner, on the ground that the inquest was hefore a coroner
and jury, and not before a coroner, as charged.

3. Whether the evidence of the prisoner’s admissions in

his testimony on the preliminary investigation of the charge
ought to have been struck out or withdrawn from the jury’s
consideration,

dissiisli V. L. Gwillim, for the Crown,

No one contra.

i [June ti, 1896.)
|
| Judgment

RouLear, J.—The following questions of law were re-
gerved by WerMoRE, J., for the consideration of this Court:
1. Whether the inquisition offered in evidence should have
been received or not ?
2. Whether the first count of the charge should have been
withdrawn from the jury, or the jury should have been in-
L] structed to acquit the prisoner on that count, on the ground
i that the alleged inquest or inquiry was proved to have been
ik 1 held hefore the coroner and a jury instead of before the
! ; coroner a~ charged ?
| 3. Whetlier the evidence of the prisoner’s admission in
| his testimony hefore Mr. McDonnell ought to have been
i struck out or withdrawn from the consideration of the jury?
The prisoner was charged on two counts, the first count
| being that he had commitied perjury on the inquest or in- “
quiry hefore Andrew J. Rutledge, Esquire, one of Her Ma- |
‘6 je<ty’s coroners in and for the North-West Territories con-
cerning the death of one Sarah Jane Thompson, held at
Moosomiu on the 30th day of October, 1895, by swearing
that he was awake all night previous to his sister Sarah Jane
Thompson’s death, attending to a colt for a spavin, and did
not sleep at all.
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Objection was taken that inasmuch as the evidence taken

was taken before the coroner and  jury, and not only
wlore the coroner, the prisoner was not guilty of the
erjury bhefore  the  trihunal  all I think that s.

611 of the Criminal Code, s.-«. 3 and 4. dispose of this objec-

tion, because the words of the indictment were ** sufficient

to give the accused notice of the offence with which he was

charged.” The circumstance that the evidence was given

before a coroner and jury instead of hefore the coroner alone,

does= not alter the fact that false swearing hefore the coroner

v before the coroner

aud jury., would have heen a perjury.

Besides s

4 referred to is very explicit: * Every count

shiall contain so much detail of the circumstances ol the al-

cued offence as is sutlicient to give the accused reasonable

nformation as to the act or omission 1o

we lmn\w] against

im, and to identify the transaction referred to, provided

at the absence or tnsufficiency of sueh details shall nol vitiate

¢ count.” 123 of the Criminal Code it was

Morcover by s,

then open to the Court hefore which the case was tried to

mend that count if of opinion that the accused had been

misled or prejudiced in his defence.  Surely in this instance

e prisoner was furnished with such reasonable information

< not 1o be deceived as to the offence he had committed, and

[ aomof the opinion that the inquisition offered in evidence

ould have been recemved by the learned Judge.

And for the same reasons I am also of opinion that the

rst eount of the charge <hould not have heen withdrawn

rom the jury, or the jury instructed 1

v aequit the prisoner

1 that count on the ground that the alleged inquest or in-
quiry was proved to have heen held hefore the coroner and a

jury, instead of before a coroner as charged.,

fact  that the
Mr. MeDon-
his statement that
the 30th

The third  objection i hased on the

risoner’s admission in his  testimony |

ell, J.P.,

twas a lie when

ore

was given in evidence, namely,

he swore hefore the coroner on
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October that he was awake all night previous to his sister’s
J,

death attending to a colt that was spavined. and did not sleep

at all.  Section 5 of the Canada Evidence Act of 1893 reads

as follows: ** No person shall be excused from answering an;
question upon the ground that the answer to such question
may tend to criminate him, or may tend to establish his lia-
hility to a civil proceeding at the instance of the Crown or any
other person.  Provided, however, that no evidence so given
shall be used or receivable in evidence against such person in
any criminal proceeding thereaiter instituted against him
other than a prosecution for perjury in giving such evidence.”
In Regina v. Sloggell,' the prisoner was examined in the Court
ol Bankruptey, under an adjudication against him, and an-
swered -questions tending to eriminate himself without objec-
ton,

At a certain stage of his examination he was told hy
the

Commissioner to consider himsell in custody. On a
case reserved it was held by the Court of Criminal Appeal
that <o much of his examination as was taken before his
committal to custody was evidence agamst him.

In that
case, Jervis, (L),

observes, ** The test is whether he may
objoct to answer. 11 he may, and doeg not do so, he volun-
tavily submits to the exammation to which he is subjected,
and sueh examination is admissible as evidence against hin,”
Under our law a witness cannot refuse or objeet to answer
any question, and it would be of no avail to him to object.
Exerybody is supposed fo know the law, and knowing that he
i~ bound by the Taw to answer any question, whether crimi-

nating him or not. A witness would be very foolish to claim

a privilege which the law does not give him.  He is deemed 1o
know also that the same law protects him from using that
answer by which he criminates himself in any proseeution.
So 1 am of opinion that the witness need not object to an-
swer inorder to avail himself of this enactment of the law,
which say= that no evidence o given <hall be used or receivesld

Drears 0
INT: T Cox (

WG 25 LoJ. M. CL00: 2 Jur, N. 8 T04: 4 W, R
139,
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i1 evidenee against such person in any criminal proceeding Judgment
i ereafter instituted against him. etc. Roulean, J.
I am of opinion, therefore, that the evidence of the pris-
er's admission in his testimony hefore Mr, MeDonnell, J.P.,
ouzht to have heen struck out or withdrawn from the con-
<ideration of the jury.
The result is that the prisoner is entitled to a new trial
on the first count.

Ricuaronsox, J.. McGuire, J.,

and Scorr. J., concurred.

GOWER v. JOYNER.

Constitutional Law—Mastors and Servants Orvdinance—B. N, A, Aet
Constitution of Courts Lppointment of Judges Property
and Civil Rights—lustices of the Peace—Convietion.

Uhe Masters and Servants Orvdinance, R, (), 1888, ¢, enacted that

it should be lawful for any Justice of the Peace on complaint
by any . . servant of . . non-payment of wages . . by
iis master . . to order such master to pay such complainant

one month's wages in addition to the amount of wages then actually
due him . . together with the costs of prosecution, the same
1y be levied by distress . . amd in default of sufficient distress,
to be imprisoned

Held, ROULEAT, J | dissenting, and Ncorr, J., expressing no opinion
against the contention that the provision was ultra vires of the
Terrvitorial Legislature, on the grounds that it assumed (1) to im-
pose a penalty with imprisonment to enforce it, and (2) to provide
for the appointment of judicial officers-—that the provision was
within the powers conferred upon the Territorial Legislature by
he orders-in-council promulgated under the N, W, T, Act, R, 8, C.
e, B0, = 13 of 11th May, 1877, and 26th June, 1
I'he former order-in-council ve power to pass ordinances in rela-
tion to “ 6. The administration of justice, including the constitution,
organization and maintenance of Tervitorinl Courts of civil jurisdie
tion."”

T. The imposition of punishment by fine, peualty or imprisonment
for enforei any Territorinl ordinance, and

S Property and civil rights in the Terrvitories subject to any legis-
lation by the linment of Canada on these subjects,”

The latter O, €, contained clauses in the same words,

* See ante,

vol. i, pp. xiii, and xv.
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Per WErMoRe and McGuige, JJ.
Masters and s Ordi
criminal offence,
more effective

The provision in question of the
wnee did not purport to constituta a
but was designed to give enlarged rights, and o
vl speedy remedy with respect to a civil contract :
the remedy by imprisonment is a competent exercise of the power
to legislate under the above cited paragraphs of the order-in-council

and parageaph 6 does not exclude the power of appointing judi
officers,

The Dominion Statute, 54-55 Vie, (18010 ¢, , s G, substituting o

on £ s 13 of the No W, T Aet, R, 8, C. e, 50, is mor.

v than the teris of paragraph 6 of the order-in-conneil.

paragraph 10 of the section reading as follows:

*10. The administration of justice in the Territories, including the
constitution wization and maintenance of Territorial Courts of
civil jurisdiction, including procedure thevein, but not including the
power of appointing any judicial officers.”

Per RicHARDSON, WEIMORE and .\IH'-I'II(:A JJ.—The Legislature

having power to pass the provision in question of the \
Servants Ordinane

ters and

at the time it was passed the provision did

not cease to be valid by reason of the subsequent vestriction placed
upon the power of the Legisiature.

Per WETMORE,
providgs that

I.

The British North America Act, 1867, s, #, which
“the Governor-General shall appoint the Judges of
the Superior, District and County Courts in each Province, except
those of the Courts of Probate in Nova Seotia and New Brunswick.”
does not prevent a Provineinl Legislature from constituting (uris
other than Superior, District or County Courts, and appoint-
ing or providing for the appointment of Judges or ather judicia
officers  therefor,

Per MeGUIRE, J.—The provision in question of the Master and S
vants' Ordinance did not attempt to ereate a Court or to appoint

Judicial officers: the Legislature found a Court and jud 3

already existing and appointed under federal autho namely,
Justices Courts and Justices of the Peace, and assigned to them,
as it had power 1o do, duties respecting matters within its legislative
power,

[Court en bane, 5th June, 1894

Ntatement,

Appeal from a conviction under the Masters and Servant-
Ordinance, R. 0. 1888, <, 36

. referred to the Court in ham
by RicuArDsox, J.

\rgient, W. ', Homilton, Q.C.. for the appellant.

J. Secord, Q.C., for the respondent,

[June 5th, 15896.1

Ricuarnsox, J—The respondent having complained,
July 18th. 1895, on oath to one Guernsey, a Justice of the

Peace, that the appellant. whose employee the respondent had
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heen, owed him $6.70 for wages earned, which, al- Judgwment.
though demanded had not bheen paid, the ordinary proceed- Richardson,J.
ings were had under s 4 of c. 36 of the Revised Ordinances,

resulting in an order of the Justice of the Peace that the

appellant pay the respondent this $6.70 and costs.

F'rom this order the appellant appealed to the Judge, who,
after hearing the parties, in so far as the fact= are concerned,
was prepared to confirm the order, but the appellant having
attacked the law under which the Justice of the Peace made
the order, as being ultra vires, the Judge reserved judgment
and referred for consideration of the Court in bane the ques-
tion so raised by the appellant.

In my opinion by this . 4 the Legislature organized a
I'erritorial Court for the adjudication of the class of disputes
in that section named, which, as relates to the adjnsting of
wages mnot exceeding two months’ wages, involved and
dealt with a question of * civil rights ™ as hetween employers
ind employeces, awarding damages for non-payment when the
employer has violated his contract, and imprisomnent as a
method of enforcing payment of the damages awarded, and
this under the Order-in-Couneil of June, 1883, the Legisla-
ture had I conceive the power to do. The Ordinance in ques-
tion was passed in 1881, and at the time the complaint in

question was made was included as ¢. 36 of the Revised

Ordinances of 1888. Then having legislated as appears in
1884, had the Ordinance at the time the complaint was made
and adjudicated upon by the Justice of the Peace ceascd to
have validity ?

This question I answer in the negative, and my answer is
based upon s. 12 of the North-West Territories Act, 1886,
which enacts that “all laws and Ordinances in force in the
"Perritories, and not. repealed by or inconsistent with this Act,
shall remain in force until it is otherwise ordered hy the Par-
liament of (‘anada, the Governor-in-Couneil, or the Lieuten-
ant-Governor-in-Council (i.e., the Legislative Assembly of
the North-West Territories) under the authority of this Aet.”
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The Ordinance had certainly not been repealed when the

Richard=on! - complaint was made, nor do I find any material in that Act

by which it may be said this s, 4 is inconsistent with it.
In my judgment the order of the Justice of the Peace
<hould be approved and appeal dismissed with costs to the

respondent in the appeal, including this Court, to be paid him
by the appellant.

WeTMORE, J.—1t is contended on the part of the defen-
dant that =, 4 of ¢. 36 of the Revised Ordinances is ultra vires
of the local Legislature on the grounds:—1st. Because it im-
poses a penalty and imprisonment to enforce it; 2. Because in
giving the jurisdiction therein provided for to a Justice of the
Peace. judicial officers are appointed.

It must be borne in mind  that the Ordinance in question
was passed hefore the Dominion Act, 54-55 Vie. (1891) c. 22,
= 6. wa~ enacted, and that the right to legislate must there-
fore he found if anywhere in the orders-in-council promul-
gated under the provisions of the original s. 13 of the North-
West Territories Aet (R, 8. C. e 50). If the Assembly had
the power to enact the section of the Ordinance in question
at the time it was enaeted, it is infra vires, and | cannot find
any subsequent legislation by Parliament which in any way
interferes with it.

With respoct to the first ground above specified, it seems to
me that in order to support it, it must be established that
the legislation in question attempted to create a crime. If
it did, the scetion is elearly witra virves.

I am of opinion that
it did not attempt to create a crime.

I do not intend to make
lengthy quotations from Regina v. Wason,' but 1 will apply
what I conceive to he the principle upon which that case was

decidad o the question under consideration. houking at the
general scope of the section, it is not framed with the object

of *creating an offence in the interest of public morality.”

17 0. A, R, 221,
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It i~ not “designed for the promotion of public morals or
the prevention of public wrongs.” It is designed in my
opinion for the object of giving enlarged rights and more
specdy remedy with respect to a civil contract. This is quite

lea virves of the Legislature by virtue of the authority given

i it by the Order-in-Council to legislate on the subject of
“Property and Civil Rights in the Territories.” It would
Lave been quite competent for the Legislature under this
authority to have enacted: That if a master or employer ill-
used hi~ servant or employee, or retused to pay his wages. or
mproperly dismissed him from the service or employment,
the contract of service should he deemed ended, and that the
wnster or employer should pay one month's wages to the ser-
vant or employee in addition to the wages actually due by
way of damages for his wrongful act, and have left such enact-
ment to be worked out hy the Supreme Court. The Supreme
Court would, | conceive, have had no difficulty in working

ol and giving effect to such an enactment, and 1 hardly
think it would be contended that it would be ultre vires. Now
I think that is just what the Legislature hae practically and
in substance attempted to enact by the section in question,
only, instead of leaving the provision to he worked out by the
Supreme Court, it has created a cheaper and speedier juris-
diction to do =o, and provided a means for enforcing the
ciedy which possibly the Supreme Court has not. got for
enforcing the payment of money. namely, by imprisonment,
an | instead of providing that the contract of service shall be
ipso faeto ended, it has provided that it may be declared at
an en'd on the constituted authority finding the facts,

i is a well known rule in the case of domestic or menial
setvants that they arc by the common law, in the absence
of had conduet on their part. entitled to a month’s notice of
lismissal. and if they are dismissed without such notice they
are entitled to a month’s wages in addition to what they have
varned, The section of the Ordinance in question seems to me,

1 one aspect of it, just to extend thiz provision of the law to

391
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servant~ and employees other than domestic and menial ser-

Wetmore ol yants, and to extend the right of all of them to the extra

month’s wages to cases where they have heen ill-used or their
wages have been refused. Surely thi~ i

s legislating with
respect to a civil right.

I cannot understand why the section
should be deemwd ullra vires hecanse it provides that impris-
ontenl may be awarded as therein provided. Under the
authority of the Order-in-Council referred to, the Assembly
had power to legislate upon the subject of *“the administra-
tion of justice, including the constitution, organization and
maintenance of Territorial Courts of civil jurisdiction,” as
well as on the subject of ** Property and Civil Rights in the
Territories.” By virtue of these two powers the Assembly has
the right to provide a procednre or practice to enforce the
observance of the civil rights which it may create or which
may be in existence apart from its creation. It is generally
conceded that in these Territories a person cannot be arrested

on mesne process for a debt. It is also conceded that as «

general rule a judgment awarding a sum of money to a party
cannot be entorced by mnprisoninent of the judgment debtor.

In fact T think it may be hroadly stated that a person

cannot be imprisoncd for the non-payvinent. of money except
in sone particular cases, as for instance when an advocat:
refuses to pay over monevs collected by him as such, and

there may be some other cases. It is unnecessary to point

out the nature of the legi<lation which has hrought this <tar
of things about. It is generally understood that such is the
law, and that is all that is necessary for the decision of this
cuse.  But there is no law that I know of to prevent the Legis-
lative Assembly enacting that a debtor can he arrested on
mesne process, or from providing that a judgment debtor may
be arrested and imprisoned for non-payment of the amount
of a judgment awarding monev to the other party. Such
legiglation would be a mere matter of practice and affecting
the eivil rights of the subject to the liberty of the person.
And that is just what the legislature has done in the section
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of the Ordinance 1 am discussing. The fact that the -
prironment is limited to one month does not affect the ques-
tion in the slightest degree, because if the moneys are paid at
any time before the month expires the party must be dis-
charged from custody. 'This shows that the imprisonment
i intended to enforce the remedy not to punish the party.
Under = 5 of the Debtors” Act. 1869 (Lmperial \ect, 32-33
Vi e, 62). “Any Court may ™ under certain circumstances
“commit to prison for a term not exceeding six weeks or
until payment of the sum due, any person who makes default
in pavinent of any debt or instalment on any debt due from
him in pursuance of any order or judgment of that or any
other competent Court.” 1 am of opinion that this is legis-
lation upon matters of practice and procedure and affecting
the civil rights of the subject. The provision in question in
the Ordinance seems to me to he on exactly similar lines.
As to the other ground urged against the validity of this
scetion, that it appoints a judieial officer, I will assume that
this is the effect of the section in this respeet. 1 have already
drawn attention to the powers conferred on the Assembly by
the Order-in-Council to legislate on the subject of = The
administration of Justice, including the constitution, organi-
zation and maintenance of Territorial Courts of civil juris-
diction,”  There is nothing in this power so conferred which
excludes “the power of appointing judicial officers,” sueh
a- is provided in the Dominion Aet 54-556 Vie, ¢, 22, s 4,
§-:. 10. The question therefore is not whether the section
of the Ordinance in question would be wltra vires if enacted
after the passing of that Act, but was it ulira vires in view of
the powers conferred by the Order-in-Council ? If the section
was valid when enacted, it was not rendered invalid because
the powers of the legislature in fuluro were subsequently cut
down. The power: given to legislate with respect to “the
constitution and organization ™ of these Courts were full,
subject only to two limitations, namely, that they should not
he mconsistent with, alter or repeal any provisions of any Act
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of Parliament; and that they should not be in excess of the

Wotwere, J. powers conferred upon the legislatures of the several Pro-

v.nces by the British North America Act.

There was no Act of the Parliament of Canada then in
force that I know of, which limited the power of the Assembly
to constitute and organize Courts of eivil jurisdiction within
the Territories.  The powers to constitute, maintain and
organize Provincial Courts of civil jurisdiction were conferred
on the Provineial Legislatures by virtue of s, 92, s.-s. 14 of
tie British North America Aet: but the powers to appoint
the Judges of certain specifiel Courts, namely, Superior,
District. and County Courts, were by virtue of s, 96 of that

Act conferred on the Governor-tieneral. Therefore the local

legislatures whiie they might by legislation constitute these

Courts, could not appoint or authorize the appointment of

Judges thereol.  But it is very obvious that Courts can-

not - he constituted  and organized  without  Judges  or

similar  functions, 1f therefore
the Provinees  desired

officers who will exercise
the legislatures of to create Courts
of civil jurisdietion other than Superior, District or County
Courts,  they  would

have powers to do so fully. They
could

provide for the appointment of

Judges of such
Courts or ol

officers exercising the  functions of Judges
and direet that the appointment be made hy a local authority
such as the Lieutenant-Governor-in-Coucil.  So since Con-
federation the legislature of New Brunswick has passed a
nuwmber of Acts creating Courts with a limited civil jurisdic-
tion which were neither Superior, District or County Courts
and which they designate in some cases Stipendiary Magis-
trates” Courts, and in other cases Commissioners’ Courts, and
have empowered the  Lieutenant-Governor-in-Council to ap-
point the Stipendiary Magistrates and Commissioners of such
Courts who are the

oflicers who exercise the functions of

The Supreme Court of New Brunswick in
Ganeng v, Bayley* held that this legi

Judges thercof.

slation was infra vires.

=1 P& B (NRB) 324
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I agree with the eonclusion of the majority of the Court in
that casc.

The Legislative Assembly of the Territories has gone no
further in this respect in enacting the section of the Ordin-
ance under discussion. Assuming that they have created a
Court it is one of civil jurisdiction, it is neither a Superior,
District or County Court, and in constituting and organizing
it they have appointed a Judge or an officer exercising the
functions of a Judge, and in doing so it has not exercised
powers in excess of those conferred upon the Legislatures of
the Provinces by the British North America Act.

I am therefore of opinion that in so far as the objections
rai=d to the validity of the section of the Ordinance in ques-
ton are concerned, the section was infra vires of the Legis-

lative Assembly.

McGuire, J.—This is a relerence by Hon. Mr, Justice
Ricirarpson to this Court of a question raised on the hearing
hefare him ol an appeal from the order of a Justice of the
Peace against a master for the non-paviment of wages to his
servant under the provisions of s, 4 of the Masters and Ser-
vant= Ordinance, being ¢. 36 of the Revised Otdinances of
1888, the ohjection heing that said section of said Ordinance
< ultra vires of the Legislative Assembly,

T'he Masters and Servants Ordinance was first enacted,
so far as the printed Ordinances of the Territories show, in
1879, Some amendments to another section of this Ordi-
nance were made in 1884, and in the Revised Ordinances of
1888 the Ordinance of 1879 as amended in 1884 appears as
. 36, Section 4, which provides for complaints by a servant
against his master, has been reproduced verbatim from s, 4
of the Ordinance of 1879, 1In 1893 ¢. 36 was amended by
adding to s. 4 a s.-s. (a) giving a servant 30 days after the
termination of hix employment within which to lay his com-

plaint, and substituting a new s, 1,

Judgment

Wetmore,
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Huchiament Chapter 36 as thus amended provides, =, 1, ** that every
Metiune o contract or hire of personal service shall be subject to the
provisions ol the Ordinance, and if such contract is for any
period more than a year it shall he in writing, and he signed

by the contracting parties,”
Seetion 2 provides for complaints before a Justice of the

cace by masters against their servants for certain hreaches

ol their contract of service.

Section 4 enacts “that it shall he lawlul for any Justice
ol the Peace on complaint on oath by any employee or other
servant ol ill-usage, non-payment of wages (not exceeding
two months" wages, the same having been fivst demanded), or
improper dismissal hy his master or employer, to cause such
master or employer to he hrought hefore him, and upon prool
to his satisfaction of the complaint being well founded, to
order such master or emplover to pay <uch complainant one
wonth’s wages in addition to the wages then aetoally due
him, not exceeding two months” wages as aloresaid, together
with the eosts of prosecution, the same to he levied by distress
and -ale of the offender’s goods and chattels: and in defanlt
of suflicient distress, to he imprisoned for any term not. ex-
ceeding one month unless the said moneys and costs he
sooner paind,

The principal objection urged against the constitutionality
ol the foregoing section is that it makes a breach of a eontract
of hiving a erime and punishable as a crime, and is therefore
Wi vires of the Legislative Assembiv, as trespassing upon
the legi-lative domain of the Parliament of Canada.

1T the section in question did attempt to ereate and punish
aterime ™ within the meaning of that word in s, 91, s.-s, 2%
ol the British North Awmerica Aet, unquestionably it would
he ultra rores of onr loeal Assembly,

We have then to consider whether <, 4 does attempt to
make the matters of complaint there set out, crimes in the
sense ahove mentioned.  Prior to the North-West Territorices
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\ct of 1891, 54-65 Vic. c¢. 22, the legislative powers of the
\ssembly were defined by Orders-in-Council. The Order-in-
Council passed on 11th May, 1877, was in force when Ordi-

Metire, J

ance No. 5, of 1879, was enacted,

By that order the Lieutenant-Governor-in-Council was
empowered to make Ordinances in relation to the following
subjects, anter alia: 6. The administration of justice, includ-
ng the constitution, organization and maintenance ol Terri-
torial Courts of civil jurisdiction: 7. The imposition of pun-
shient by fine, penalty or imprisonment for enforcing any
Ferritorial Ordinance: 8. Property and civil rights in the
l'erritories, =ubject to any legislation hy the Parliament of
Canada upon these subjects: and 9. Generally all matters of

merely loeal or private nature in the Territories,”

On 26th June, 1883, an Ovder-in-Council was passed
vhich amended some of the provisions of the above recited

der, but  left untouched sanl ‘hl!';l:hl,l'l- G, 7. 8 and 9.

Under the powers contained in paragraph 8 property

civil  rights—the Lieutenant-Governor-in-Council  had

1879 authority 1o make Ordinances in respeet of contracts
etween masters and servants, for. thougl In|'|nv|l>\ doubted,

was decided by the Judicial Committec of the Privy Coun
| in Citizens v. PPorsons.” that the words * civil rights ™ in
he corresponding sub=scction of <. 92 of the British North
America Act embraces = rights arising out of contract, sub-
ect. of course, to any legislation hy Parliament on those sub-
ects,” 1 oam not aware of any legislation by Parliament
with which s. 4 of the Ordinance of 1879 would conflict,

By section 1 of that Ordinance it was provided that “every
ontract ol hiring of personal service for any period more
an - a year shall be in writing, signed by the contracting
varties,”

Clearly this was within the powers given hy paragraph 8.
lwpliedly such contracts for periods not exceeding a vear
weed not be in writing,

T App. Ons, 96 43
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Judggient By . 4 already recited, provision was made for enabling a
Metiuire, . servant to complain in respect of certain breaches of his eon-
tract of service, one of which is “non-payment of wages.”

[t seems to me clear that the Territorial Legislative body
had jurisdietion over the suhject matter of the contract he-
tween master and servant, and that under its authority over
the administration of justice it had the power to legislate as
to the enforcement of the contract of service,

It had the right to <av, as it impliedly does say, a master

or employer shall observe his contract with his servant as to
the pavment of wages therein stipulated.  But the Ordinance
would, as observed in the argument in Req. v. Wason,' be a
mere bratune fulmen unless some means were provided ol
enforeing the legislative command.

{ Had the legislature authority to provide such means?

In addition to its powers in relation to the administration
! . s . .
* of justice it had, by par;

aph 7, power to enforee its Ordi-

i nances in three ways—hy tine, by penalty, by imprisonment.
We accordingly find that in s. 1 it was provided that the ser-
vant might make complaint on oath hefore a Justice of the
Peace, and that the Justice might cause the employer to he
brought before him, and upon satisfactory proof of the non-
payment of wages as in such section set out, order the pay-
ment of the wages due (not exceeding two months’), and an
additional month’s wages, and costs, that if this order were
not obeved s warrant of distress might issue, and in default
of distress the master might he imprisoned for a period not
excecding one month, **unless said monevs and costs he
sooner paid.”
All these proceedings are manifestly for the purpose of
cnabling the servant to collect his wages, except the provision
“ as to the additional month’s wages which was probably made
0 as to give liquidated damages to the servant for his loss
through his master’s hreach of contract, a provision possibly
suggested by the rule that menial servants were in certain
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cases entitled to a month’s notice of dismissal or a month’s

Judgment,

wages in lieu of notice. If not intended as damages, it may McGuiw, J.

have been as a penalty for the breach of the Ordinance. In
cither view it was within the powers of the legislative body—
see judgments of Taschereau and Patterson, JJ., in Lynch v.
The Canada North-West Land Company.* and of Dunkin, J.,
n o parle Duncan 1t has been contended that s, 4
attempts to create a new crime and to punish it as
such, and therefore trespasses on the exclusive legislative
powers of Parliament under g, 91, s.-s, 27 of the British North
America Act, 1 think it is now well established that this
contention cannot prevail. In Reg. v. Bourdman,® Richards,
C.J., pointed out that whatever comes under s.-s. 15 of s, 92,
B.N.AL Act (corresponding to our paragraph i above recited),
must be excluded from the ** eriminal law ™ confided to Par-
liament by s.-s. 27 of s 91, provided however that as held in
Rey. v, Lawrence,” 1t is not a crime indictable at common law
or by statute. The case of Keg. v. Wason' in the Ontario
Court of Appeals has very clearly discussed and dealt with the
-ubjectz now under consideration. There the Ontario Legis-
lature passed an Act regulating the supply of milk to the
cheese and butter manufactories, and vrovided penalties for
the infringement of these regulations, recoverable before a
Justice of the Peace. In the Divisional Court of the Q. B.
Division, Armour, C.J., delivering the judgment of the
majority of the Court, thought the Act was ultra vires, as its
“ primary object ™ is to ** ereate new offences and to punish
them by fine and in default of payment by imprisonment, and
thus is its true nature and character.” Mr. Justice Street

dixsented, and on appeal his view was unanimously sustained.

He said, “Is it an Act constituting a new crime for the pur-

pose of punishing that crime in the interest of public mor-
ality?  Or is it an Act for the regulation of the dealings and
C19 8, CO R, 204: 5 Cart, 4 2 Car : 19 L, C. Jur. 188,

‘3 U.C. R,
VOL. 11, T. L. REPTS. 80
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richt~ of cheesemakers and their patrons with punishments
imposed for the protection of the former? If it is found to
come under the former head T think it ix bad as dealing with
criminal law: if under the latter 1 think it is a good exercise
of the rights conferred on the Province hy the 92nd section
of the B. N. A, Act.  An examination of the Act satisfi
is its true object, intention and character.

S e

that the latter

Applying this language to the Ordinance here under con-
sideration, must not an examination of s, 4 satisfy one that
it was not enacted for the purpose of creating a crime and
punishing it in the interests of public morality, but for the
purpose ol providing a cheap, expeditions and summary mode
of enabling servants infer alia to obtain payment of their
wages? 1t may he observed that by s. 7 care is taken that
nothing in this Ordinance shall in anywise “curtail, abridge
or defeat any civil or other remedy for the recovery of wages
or damages 7 by masters against scrvants, or by the latter
against their employers. It may also be observed that by the
NWUT. Act (RS e 50) consolidating 49 Vie. ¢, 25 (1886),
s 12,0t was enacted that = All laws and ordinances in force
in the Territories and wol repealed by or inconsistent with this
Ael. shall remain in force until it is otherwise ordered by the
Parliament of Canada by the Governor-in-Council or by the
Livitenant-Governor-in-Couneil, under the authority of this
Act.”

There is nothing in that Aet which repeals or is incon-
sistent with = 4 of the Masters and Servants Ordinance, and
it has not heen * otherwise ordered ™ as above provided.

Now this Ordinance was passed in 1879 and was ** in force
in the Territories ™ in 1886 at the passing of the N, W. T,
Act.

T'he revision of the Ordinance in 1888 had not the effect of
making the Ordinances thereby revised new Ordinances.

Section 5 of the Ordinance respecting the Revised Ordi-
nances provides that they shall not be held to be new laws,
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st shall be construed as a consolidation, and, by s-s. 2 of

that gection, where the Revised Ordinances are the * same
i oeffect 7 as the Ordinanees repealed, they <hall he ** held to
operate retrospectively as well as prospectively, and to have
heen passed upon (he days respectively upon which the Ordi-
tanees so repealed came into effeet.”

It has heen urged that while under the Orders-in-Council
prior to the Act of 1891, ¢, 22, power was given fo legislate
norespect of “ 6. The Administration of Justice, including
the Organization, ote., of Territorial Courts of Civil Juris-
diction.™ no power was expressly given to appoint judicial
officers for such courts. 1 think that if necessary to the dis-
osal of this ease it might fairly be held that the power given
by paragraph 6 implied the power to appoint the necessary
oflicials in the absence of any limitation to the contrary. See
Ileg. v. Bush.®> 'There was no such limitation in the Order-
n-Council. But in ¢, 22 of 1891, 5, 6, declaring and defining
the powers of the Assembly, there is such limitation, the
words “but not mcluding  the power of appointing any
Judicial officers ™ being added to s.-s. 10, corresponding to
paragraph 7 of the Order-in-Council.  But ¢, 36, of the Re-
vised Ordinances, was then in force, and ¢. 22, = 6, 1 think,
applied only to future legislation, and it might he urged with
creat foree that it did not affect existing legislation, or Ter-
ritorial Courts or judicial officers alveady organized or ap-
pointed,

However, 1 do not think it necess=ary to decide these (ques-
tions. as 1 submit that the Masters and Servants Ordinance
doe: not attempt to create a Court or to appoint judicial or
other officers.  The legislative body found a court and judi-
cial officers already existing and appointed under federal

authority, namely, Justices™ Courts, and Justices of  the

Peace, and 1 think the Territorial legislative body had the

right to assign duties to these Justices of the Peace. In

15 0, ROBON

101

Metinire, o
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dndgwent  Valin v, Langlois,” 1t was held that there was ** nothing here
i

Metiuires 1 to raise a doubt about the power of the Dominion Parliament
to impose new duties upon the existing provincial courts o
to give them new powers as to matters which do not come
within the elasses of subjects assigned  exelusively to the
legislatures ol the provinces,” .
Upon the same reasoning, may not provincial legislatures
impose new duties upon existing Federal Courts or give them
new powers as to matters not within the exclusive jurisdic-
tion of parliament, but within the legislative powers of the
provineial |

slature?  Dorvion, Cud., in Bruneau v. Massue.”
said, “Judges, as citizens, were bound to perform all the
duties which are imposed upon them by either the Dominion
or local Legislatwres”  Reference may also be made 1o
ki Wetherell v, Jones and Wilson v, Metiuire®
1 think that s 4 of ¢. 36 of the Revised Ordinances ol 1888
was inlra vires of the Legislative Assembly by which it was
enacted.
Scorr, Jo—1 wish to state that owing to a misunderstand-
ing as to the Ovdinance under which this convietion was made
H —it was oniy set at rest yesterday—1 was under the impres-
sion that the conviction was made under the last Ordinance, 1
think of 1895, 1 am hound to state that up to a short time
ago I had a very strong impression that the Ordinance in
question was ullra vires on the two grounds raised by the
party who is taking ohjection, and particularly on the grounds
expressed by my hrother Rovreac. The argument and the

subsequent discussion to-day and yesterday by my brother

Judges upon the question has to some extent shaken that
view, but I am not vet fully convineed of the validity of the

} Ordinance. and as the majority ol the Court have decided

‘LI I

G0, quoted in Clement’s Canadian Constitotion, p.231; “4 O, 1. 711,
=2 0. R. 118,

D App. Cas, 115 41 L. Toa62, 28 L, . Jar,
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at it s valid it is therefore unnecessary for me to express
opinion. I think I should under these circumstances

vain from giving an lbIl'\IHHH,

RovLEAU, J.—This is a reference made by RICHARDSON,
a~ to whether <, 4 of ¢, 36 Revised Ordinances is ullra

sor infra vires of the Legislative Assembly.

The said =. 4 veads as follows: * It shall be lawful for any
Justice of the Peace on complaint on oath by any employee
or other servant ol ill-usage, non-payment of wages (the same

wing been first demanded), or improper dismissal hy his

master or employer, to cause such master or employer to he

ouy

it before him, and upon proof to his satisfaction
ot the complaint being well founded. to order such com-
plainant to be discharged from his engagement, and to

order such master ¢

r employer to pay such complainant one

month’s wages in addition to the amount of wages then

tually due him, not exceeding two months” wages az afore-
said, together with the costs of prosecution, the same to be
vied by distress and sale of the offender’s goods and chattels,
and in defanlt of suflicient distress to be imprisoned for any
term not exceeding one month, unless the said moneys and

cost~ he sooner paid.”

The legislative powers of the North-West Council were

determined by the Order-in-Couneil on the 26th June, 1883.

Seetion 6 of the said Orvder-in-Council includes * the ad-
ministration of Justice, including the constitution, organi-
zation and maintenance of Territorial Courts of Civil Juris
dietion,™ and s T *the imposition of punishment by fine,
penalty or imprisonment for enforcing any Territorial Or-
dimances,”

Since the said Order-in-Council has heen passed, the Legis-

lative Assembly has replaced the North-West Council and s.

G has been amended by adding the following words thereto:

wit not including the power of appointing any judicial

40
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Judgment. gffieers,”

Ronlean. 06 was amended the Legislative Assembly had the power to

appoint judicial oliicers, 1 do not think it is necessary to

decide this point in this case, because the said =, 4 of ¢. 36 of

Although it was contended that hefore the said

the Revised Ordinances does not come within the purview
of ss. 6 and 7 of the said Order-in-Conneil,  Is s, 4 of ¢, 36
ol the Revised Ordinances a provision hy which a penalty or
fine might be imposed to enforce any Territorial Ordinance?

There is no doubt it is not. I do not helieve either that
it is a provision to constitute a tribunal for the purpose of
# collecting a just debt. If it is anything it is a penal Ordi-
| nance hy which there is a fine and penalty imposed to enforce
a contract. The breach of a contract hetween a master and
his servant gives cause to a civil action, like any hreach of con-
tract between any two parties, and in my opinion this Ordi-
nance does not come within the provision of s. 7 of the sail
Order-in-Council, hecause it is not for the purpose of enfore-
ing a Territorial Ordinance hy the imposition of punishment
by fine, penalty or imprisonment. If it were an Ordinance
to regulate the business

ed on by certain parties with
] reasonable penalties to ensure obedience to its regulations, 1
d would have no hesitation to consider it to be within the pow-
ers given hy the constitution to the Legislative Assembly
under s.-s. 9 of = 6, statute of 1891, to wit, ** Property and
civil rights i the Territories.™ * When powers are derived
from Statute it i the bounden duty of whomsoever has ol-
1 tained the same to keep strietly within these powers, and not
; to be guided by any fanciful view of the spirit of the Act
which confers them.™  Tinkler v. Wandsworth.'®  The Togis-
lative Assembly of the North-West Territories derive their
powers from ¢, 22, 54-55 Vie., and must keep strietly within
these powers. Having the powers to enforce any Territorial
Ordinances by fine, penalty or imprisonment, they cannot

v 1 Giff. 412; @

201; 27T L. J. Ch. ¢

N, 8, 1202
4 Jur. N

G W, R50: affirmed 2 DeGl & L
200 6 WL R, 390,
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extend these powers so as to enforee the covenants or contracts
hetween parties by fine, penalty or imprisonment.
If the Legislative Assembly had the power to enforce the

colleetion of wages of a servant against his master hefore a

J. P.oand i defanlt «

f payment and failure of suflicient
distress, to imprison the defendant, 1 cannot see any reason
why the said Assembly would not have the power to enforce
the payment of any other debt by the same mode.  And as no

such power has been given by s 15 of 5. 92 of the British

North America Act to the local legislatures, it would follow
that the Legislative Assembly of the North-West Territories
would have more powers than any local legislature of the
Provinces, which derive their powers directly from the Brit-
ish North America Act.  Besides s, 4 of the said Ordinance
1s in direct. contravention to the ** Debtors’ Act of 1869,
which says that “with the exceptions hereinafter mentioned,
no person shall he arrested or imprisoned for making default
in payment of a sum of money.” ** There shall he exeepted
from the operation of the above enactment: (1) Default in
pavment of a penalty, or sum in the nature of a penalty,
other than a penalty in respect of any contract.™  (2) De-
fault in payment of any sum recoverable summarily before a
Justice or Justices of the Peace. (3) Defanlt by a master
or person acting in a fiduciary capacity and ordered to pay
by a court of equity any sum in his possession or under his
control.  (4) Default by an attorney or solicitor in pay-
ment of costs when ordered to pay costs for misconduct as
such, or in payment of a sum ol money when ordered to pay
the same in his character of an officer of the court making
the order. (5) Default in payment for the henefit of credi-
tors of any portion of a salary or other income in respect of
the payment of which any court having jurisdiction in hank-
ruptey is authorized to make an order. (6) Default in pay-
ment of sums in respect of the payment of which orders are

in this Act authorized to be made.”

405
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Judiment Ihe only sub-section that would apply to this case would
b s~ 2, if the justice was trying a case for a fine and a
penalty to enforce an Ordinance, and not a penalty and fine

in respect of any eontract,  And in 2ll the other cases such a

Jurisdiction can oniy he exercisea by a **Judge or his deputy,
and by an order made in open Court and -howing on its face
the ground on which it is issued; and on'y in respect of a

judgment of a County Court hy a County <ourt Judge or his
deputy.” ete,, and it goes on to state the procedu:e to he
adopted in such cases.  Thig Aet is in foice i the Leeritories
and I eannot find any law applicable here (4.0 has repealed
any of the enactments to which I have just referred.
of the opinion that 8. 4 of . 36 of the
wllen

(HT

I am

evised Ordinances is
Assembly, and that my Brother

Hakb=oN should be <o advised,

rives ol the Legislative

Convietion affirmed with cosls.

[IN BANC.]

PAUL v. FLINN,

Pleading—Defene Ntriking out ax Embarrassing Third Puarty

Proceedings—NStay of Proceedings,

Inoan action for foreclosure of a mortgage made by the defendant and
his deceased partner, paragraphs of the def 1 in effect
that the administratris of the estate of the dece partner was a
necessary party to the action inasmuch as the defendant was en-
titled to contribution from the estate, and as by virtue of an order

made that no action should be brought against the administeatrix as
and st

ing all pending procesdings against her as such admin-
four months, prevented the defendant m - pursuing
in that belalf, were struck ont as embarrassing: the
proper course being an application undey the third
dure, and the plaintiff not ng affected by the effect
of the order upon the defendant’s rights or remedies,

[Court en bane, June 5th, 1896,

parey pr

Stiuterent,

This was an appeal (by special leave) from an
Riciarnsox, J.

order of
. striking out certain paragraphs of the state-
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ment of defence. The action was brought for foreclosure of

origage given by the defendant and K., his since-deceased
pariner, to plaintiffs.  Prior to the issue of the writ an order
wias made under s. 492 (10) of the Judicature Ordinance,
that no action be brought, and that all actions and proceed-
g2~ pending against the administratrix of the estate of K. be
staved for a ]n'l'lln\ of four months.

The paragraphs of the statement of defence struck out
alleged that as the defendant was the surviving partner of
the firm of K. and himsell, the administratrix of the estate
of K. should be made a party, inasmuch as he was entitled to

miribution from the said estate, and by the above order was
revented from proceeding against the estate for contribu-
tion.  From the order striking out this portion of the state-
ment ol defence the defendant appealed.

Hugh . Robson, Tor respondent.

John Secord, Q.C.. for appellant.

|June 5th, 1896.

McGuire, J.—1

tice. RrcarpsoN, from a Chamber Order made by him
striking out certain paragraphs of the statement of defence.
I'he whole order is not appealed from, but only so much as
strikes out paragraphs 8, 9, 10 and 11. These paragraphs
do not constitute separate independent defences, bhut together
constitute the defenc

v contention sought to he r

sed by
t

+ defendant on the ¢

rounds set out in these paragraphs.
raphs is that the defendant, Flinn,
who is the surviving member of a partnership, says that the

The effect of these par

administrator of the estate of his deceased partner is a neces-
sary party to the action * inasmuch as the defendant is en-
titled to contribution from the estate of the said William
George Knight, and hecanse (as is alleged in par:

raph 10)
the defendant is by such order prevented from proceeding
against the said estate for contribution, the order referred to

407
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being one made hy Mr, Justice RiciiarpsoN on the twenty-
seventh day of December, 1895, under Ordinance No. 1 ol
1895

. G, that no action should be hrought against the said
administratrix as such, and staying all actions and proceed-
ings against her

as such administratrix for four months from
the date of said order.”

This action was begun on the 22nd of January, 1896 the
statement ol defence bears date 26th of March, 1896, the
summons to strike out portions of the defence is dated 30th
March. and the orderappealed from is dated 9th April. 1896,
The four months” stay of proceedings will not expire until
the 27th April.  The apparent and expressed object of the
defence is that the defendant desives the administratrix to be
made a party to the suit <o that he may be able to get con-
tribution against the estate, hut from his allegation that the
existence ol the ahove order staving proceedings against the
administratrix prevents him proceeding against her for con-
tribution, it would scem that he is desirons of setting up thar

his right of getting contribution from the estate is prejudiced
by the existence of that order. It is not clear from the de-
fence what the exact purpose of the defendant was. It i<
stated in the argument that he sought to raise the objection
that the administratrix is a necessary party to the action, and
as at the commencement of the action that necessary party
could mot have  heen made a party defendant, therefore
the action was premature. If that was the true intent it
certainly is not, to my mind. disclosed by the paragraphs
dealing with that hranch of the defence.  Paragraph 8 merely
alleges that the presence of the administratrix hefore the
Court is for the purpose of enabling the defendant to get con-
tribution  from the estate. But s 64 of the Judicature
Ordinance  provides how a  person not a party to the
action ix to be reached hy a defendant who elaims to
be entitled to  contribution. namely, hy issuing by leave
of the Court or Judge the notice in that section pro-
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vided, and not by claiming the relief in the staten:ent of Judgment.
defence. Or if the third party sought to be reached is also Mctuire, J
claimed to be, as regards the plaintifl, a necessary party to
the action, he should apply under s. 46 of the Judicature
Ordinance corresponding to English Order, 16 R. 11, as sug-
gested in the Annual Practice for 1896, page 421. The de-
fendant does not in s defence allege that as regards the
plaintiff the administratrix is a necessary party, but on the
contrary that it is merely for contribution. In that case he
ghould have adopted the Third Party Procedure under s, 57.
But he complains in paragraph 10 that, owing to the order.
the administratrix cannot, till the expiration of the four
‘months, be made a party, and that he is thereby prevented
from getting contribution. But that is his misfortune, if
any, and the plaintiff is not to be forced to share with him
the burden of that difliculty. The plaintifl ig not concerned
with the right of the defendant to call upon some one else
to contribute, nor whether from some cause for which he is

not to blame, and over which he has no control, the defen-

dant may be hampered if he is hampered. Therefore I think

paragraphs 8, 9, 10, and 11 sought to he restored are am-
biguous and embarrassing, and tend to prejudice, embarrass
and delay the fair trial of the action, and seek to set up mat-
ters which the defendant had no right to set up by his
statement of defence, and that the order of Mr. Justice
Riciarpsox properly directed them to be struck out.

I think the appeal should be dismissed with costs,

Ricnarnsoxn, J. Mr. Justice WETMORE desires me to

say he concurs.
Scorrt, J., concurred,

Appeal dismissed with costs.
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IN RE FORBES, ADVOCATE (No. 1).

Vdvocate— Solicitor—Legal Professions Ordinance—=Striking off Roll

Nuspeusion,

Under the provisions of the Legal Profession Ordinance, No. 9 of 1895,
16, which enacts that ** the Supreme Court may strike the name

of any advoeate off the Roll of Ndvocates for default by him in
payment of moneys received by him as an advoeate,” the Court
has no power merely to suspend an advoeate temporarily  from

pract
| Canrt « bawe, June Sth, ISHG
F. L. Guillim moved to strike ¥. F. Forbes off the roll
of advocates,

No one conlra
| une Sth, 1891, |

RicmarpsoN, J.—Mr, Gwillim moved on the opening of
the term for an Order of this Court striking Mr. Forbes off
the Roll of Advocates upon the material whieh is referred to
)‘1 1OW

I'he application s made under the provisions of s, 16 of
Ordinance No, 9 ol 1895 * Respecting the Legal Profession,”
which took effect upon its passing 30th September, 1895, and
which enacts “That the Supreme Court may strike the name
ol any Ndvocate off the Roll of Advocates for default by him
in payment ol moneys received by him as an Advocate,” and

supported by the following prool:

1.\ certificate + Lieutenant-Governor's  Secretary
that Mr., Forbes was and is an Advocate of the Territories:

2. An aflidavit of Mr. W. White, Q.C., showing that Mr.
Forbes is now and has been for a number of years past prac-
tising the profession of an Advocate at Moosomin in the
Judicial Distriet of Eastern Assiniboia:

3. An affidavit of one Fred E. Calvert that in or prior to

1894 he placed in Mr. Forbes” hands claims for collection

CORRIGENDUM.

“but to no other person ordin-
administration,” read “but to no person other
entitled to administration.”

P. 411, lines 29 and 30, for

arily entitled to .
than a person ordinarily
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from varions persons who were debtors of persons for whom
Mr, Calvert was collecting agent ;

4. That on some of these claims moneys were collected hy
Mr. Forbes, and some payments over to Mr. Calvert made,
but being unable to procure any aceount of his dealings with

such elaims from Mr. Forbes, he instituted proceedings in the

Court in tern Assiniboia, to l'nln]n'l an account, ete.,
through the machinery of the Court, as also for a Judgment
in his favour against Mr. Forbes for such amount as on
taking of the accounts should be tound due him from Mr.
Forhes:

5. That these proceedings resulted in a Judgment of the
Court 1st November, 1895, hy which Mr. Forbes was found
ndebted to Mr. Calvert in $347.30, which with plaintiff’s
costs to he taxed (and which were afterwards taxed at
$366.83), Mr. Forbes was ordered to pay to Mr, Calvert with-
n three weeks, of which he. My, Forbes, had formal notice
on oth November, 1895

6. That Mr. Forbes has not complied with that Judgment

or Order, and this notwithstanding that on 12th December,

1895, a written demand to pay the said sums was made upon
him:

7. That notice of Mr, Calvert’s intention to make this
motion was served upon Mr. Forbes on 20th May last, eleven
days before the Term opened, and with the notice copies of
the material showing the facts above stated were also served,
and that the claim of Mr, Calvert is still unsettled and in
delault ;

8. Notwithstanding  the notice given him  Mr. Forbes
neither appears nor is excuse offered to this Court on his
behalf for non-appearance:

It is to be observed that the moneys in reference to the non-
payment of which this application is made were received hy
Mr. Forhes before the Ordinance authorising the procecdings
was passed : namely, 30th September, 1895,

111

wnt

Richardson,J
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i to that ; his

No complaint is, or could he, made with re

Richardsn.. failure to pay, as shown by the demand in writing served on

him 12th December, 1895, and nearly six months ago, and
subsequent to the Ordinance, is the ground upon which the
Court in Bane is empowered to strike an Advocate off the
Roll.

The material beiore the Court establishes:

1. That Mr. Forbes had prior to 4th February, 1894,
received moneys helonging to My, Calvert as the latter’s advo-
cate,

2. That the amount he had <o received and had not paid
over on 1st November, 1895, was $347.30,

3. Consequently Mr. Forbes has hecome liable to have an
Order of this Court made under s, 16 of the Ordinance, strik-
ing hi= name off the Roll of Advocates, an Order however
reluctant and disagreeable it may he personally to the mem-
hers of this Court to make, vet i one which in the public
interests and for the upholding the honourable profession of
'Advocates in the Territories it becomes a duty from which
they will not, certainly in clearly established instances as this,
shrink from making.

It may be a matter of regret that the Legislature, when
passing the Ordinance, has not given this Court the alterna-
tive of suspending in lien of striking off the Rolls as appears
to exist in England for dealing with solicitors,

The Rule asked for by Mr. Gwillim’s motion will therefore
be made with costs of the application to he paid hy Mr.

Forhes.
Rovieac, J., Wersore, J., and McGUIRE, J., concurred.

Application yranted.
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IN R MCARTHUR'S BAIL (No. 1).

Criminal Luw—Bail—Recognizance Extreat Nittings of Court
Non-appearance—Notice to Appear—Notice of Intention to Exs-
treat.

In a recognizance of bail the expression * the pext sittings of a
Court of competent criminal jurisdiction.” means the next sittings
fixed by the Lieutenant-Governor in Council in pursuance of the
N. WU T Aet, s, 55, The fact that a special sitting was held
in the interval pursuant to the N. W, ‘I'. Amendment Aet, 1801, s,
12, s.%, 2, for the trial of a designated prisoner confined in gaol
wd awaiting trial, did not aTeet the obligation of the accused to
appear at the next sittings fixed by the Lieutenant-Gov No
motice to the bail of intention to estreat or to produce the accused
I8 NeCess Fo

Regina v, Nehram ;' Re Talbot's Bail,? followed,

[Court en bane, June 5th, 1896,
Motion on behalf of bail to set aside proceedings estreat-
ing the recognizance of bail.
W. . Hamilton, Q.C.. for applicants.
C. . McCaul, Q.C., for the Crown.

By the recognizance the cognizors acknowledged that they
-everally owed Her Majesty $500, to he made and levied of

their goods and chattels, lands and tenements, respectively,

1o Her Majesty’s use, unless one Edward MeArthur, who had
cen charged bhefore a Justice of the Peace with theft, should
personally appear ““at the next sitting of a Court of com-
jetent eriminal jurisdiction, at the city of Calgary, in and for
the Northern Alberta Judicial District, and there surrender
imself into custody and plead to such charge.”
It was for the alleged non-fulfilment of this condition to
appear that the proceedings to enforce the payment of the
ndebtedness were taken.
No notice of intention to estreat or to produce McArthur
had been given.

'2U.C.R.91:%28 O. R, 65.

NStatement

\rgnment.




|

414 TERRITORIES LAW REPORTS, [yoL

\rgument The recognizance was entered into on the 12th October.

1895, and the proceedings were taken for the alleged default
of appearance of McArthur at the sittings at Calgary held on
the 5th November, 1895.

It was contended on behalf of the cognizors that, inasmuch
as on the 29th October, 1895, two persons, who had previously
heen committed to gaol for trial at Calgary, were brought
before RouLeav, J., and tried, this was the “sitting™ to
which the condition applied, and consequently that the pro-
cedings taken were irregular. The trial of these persons was
had under 54 & 55 (1891) Vie, e. 22, s, 12, s.5. 2, which con-
fers specific powers and duties upon a Judge when any person
charged with a criminal offence is committed to gaol for
arraignment and frial. It was not shown that it was known
on the 12th October, 1895, that there would be a sitting for
eriminal business on the 29th of that month.

[ December 14th, 1896.)
Midgnent Ricuarnsox, J.—By the recognizance in question dated
12th October, 1895, the cognizors Wigmore and Walpert
acknowledged that they severally owed Her Majesty $500, 1o
be made and levied of their goods and chattels, lands and
tenements, respectively to Her Majesty’s use, unless one
Edward MeArthur, who had been charged before W, A.
Holmes, a J.P.. with theft, should personally appear  at the
next sittings of a Court of competent Criminal Jurisdiction
at the eity of Calgary in and for the Northern Alberta Judi-
cial District and there surrender himsell into the custody of

the common gaol there and plead to such charge as may he
brought against him for and in respect to the charge afore-
said.”

There was thus created as stated in Reg. v. J.J. Glamor-
ganshire * A\ Bond of Record testifving ™ that each of them
Wigmore and Walpert owed Her Majesty $500, such indebi-

ML J U
17T Cox €. C, 45

124 Q. B. D6
B D)

62 L., T. 730: 38 W, R. G40
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edness to be discharged if Edward MeArthur should appear Judsment.

and surrender and plead as stated in the condition, but not Richardson,J.

otherwise, and it was for the alleged non-fulfilment of this
condition to appear that the proceedings to enforce the pay-
ment of the indebtedness so created were taken. No notice
of intention (o estreat or to produce McArthur was necessary
80 far as 1 can find authority, and even if so, giving no-
tice would be but a ministerial act merely for the conveni-
ence of the parties, Reg. v. Schram,' and Re Talbot’'s Bail*
nor do I find that the Crown Oftice Rules of England, adopted
in 1886, have any application, and there is nothing to show
that the English Rule No. 124 then enacted, or one like if,
had previously been in force in England: Rer v. Clark.?

These proceedings appear to me to have been taken in con-
formity with =, 916 of the Criminal Code, assuming, however,
that the sittings of the Supreme Court for the Judicial Dis-
trict of Northern Alberta held on 5th November, 1895, was
the next sittings of a Court of Competent Criminal Jurisdic-
tion after the date on which the recognizance was entered
into (12th October, 1895). It is not questioned that this
sittings had competent criminal jurisdiction over the offence
with which MeArthur was charged, hut was 1t the next
following the 12th October, 18957 1t is claimed on behalf of
the cognizors Wigmore and Walpert, whose application to this
Court is to have the proceedings taken to enforce the pay-
ments set aside, that iasmuch as on 29th October, 1895, two
prisoners Vogel and Snowden, who had previously heen com-
mitted to gaol for trial at Calgary, were hrought before Mr.
Justice Rovreav for trial and then tried, this was the
sittings to which the condition of the recognizance applied,
and consequently that the proceedings taken are irregular
because not based upon action taken then, and that being the
case, that the applicants are entitled to the relief asked for.

OB & AL TS

VOL. 1L T. L. REPTS, — 3]
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Now the trials of Vogel and Snowden, it appears from

Richard«on, ! {he material in Court, were had under 54-55 Vic. c. 22, 8. 12,

==~ 2, which confers specific powers and duty upon a Judge
when any person charged with a criminal offence is committed
to gaol, for that person’s arraignment and trial. It is not
shown, nor does it seem possible, that it was known on 12th
October, 1895, when the recognizance was entered into, that
Mr. Justice Roureau would be sitting for any criminal
business on the 29th of that month. Besides his sitting then
was by the Act, in so far as that Act was concerned, limited
to the trial and delivery of identified persons, who were then
in gaol committed for trial, which would not include Mec-
Arthur. In my opinion the expression “ next sitting” in the
condition meant then the next sitting at Calgary of the Su-
preme Court of the North-West Territories for the Judicial
District of Northern Alberta, as had under the North-
West Territories Act, been previously fixed by the Lieutenant-
Governor, and it was known to the public that there was a
regular sitting fixed by the Lieutenant-Governor for the 5th
November, 1895,

Independently of this view, I fail to comprehend how the
applicants can be relieved. They hecame by the recognizance
debtors to the Crown, the liability for paying which depended
upon the fulfilment of the condition named, which did not
happen.

What did the parties to the recognizance contemplate when
it was entered into? We must construe the instrument in
the light of the then surrounding circumstances. Under
the North-West Territories Act the Lieutenant-Governor
may appoint sittings of the Court in each Judicial
District to be held at stated times in each year. The Lieu-
tenant-Governor has exercised such power and appointed such
sittings in and for Northern Alberta, and under such appoint-
ment a sittings was to be held on the 5th November, 1895.
At the time this recognizance was entered into that was the
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*next Court of Competent Criminal Jurisdiction ™ which
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the parties to the recognizance had in view, and must there- Richardson,J

fore be taken as the Court at which the parties to the recog-
nizance understood that the party charged should appear.
That undertaking cannot be cut down or altered because a
Judge in the meanwhile held a special sittings, especially as
it does mot appear that such special sittings was contem-
plated at the time the recognizance was entered into.

WeTMORE, J., McGuUiRrg, J.. and Scorr, J., concurred.

WEST ASSINIBOIA DOMINION ELECTION CASE.
McDOUGALL v. DAVIN.

Controverted Elections Aet—Election  Petition—DPreliminary Objec-
tions—1Wotion to Strike out—Appcal—Fizing Time for Trial,

I'reliminary objections to an election petition having, on summons to
strike them out or otherwise dispose of them, been struck out on the
ground that they were not filed in time inasmuch as they were
filed after office hours on the last day limited for filing: and an
appeal from the order to the 8. C. of Canada being pending—

Held that inasmuch as the preliminary objections had not been con-
sidered upon their merits, and one of the objections if sustained
would finally dispose of the petition, the Court should not fix a
rime for the trial of the petition.

| Court en bane, December 1hth, 1896,

Application to fix the time for the trial of an election peti-
tion. The several sections of the Dominion Controverted
Elections Act, R. 8. (. 1886, ¢. 9, considered in the judgment
are noted below.t

+ 12. Within five days after the service of the petition and the
accompanying notice, the tespondent may present in writing any pre-
liminary objections or grounds of insuffici iency which he has to urge
against the petition of the petitioner, or against any further proceed-
ings thereon, and shall in such case at the same time file a copy there
of for the petitioner, and the Court or Judge shall hear the parties

Statement,
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Preliming

'y objections were filed with the Clerk of the
Court at 230 pan. on August 3vd, the fifth day after the
petition was served. By the Judicature Ordinance, s, 17, s.-s,
1, the office of the Clerk is to he closed at 1 pan. durimz
August and September,

Riciiarpsox, J., granted a summons to show cause why
the preliminary objections should not be struck out or other-
wise dizposed of.  On the return of the summons it was en-
larged, and before the enlargement expired the advocate for
the petitioner served notice of an objection, not taken when
obtaining the summons, that the preliminary objections -
ing filed after office hours should not he considered as being
properly on the files of the Court. On the return of the mo-
tion the learned Judge sustained the objection.  The respon-
dent appealed  from this decision to the Supreme Court of

Canada.  Belore the decision of the Supreme Court of Can-

ada on the appeal, the petitioner made the present applica-
tion to have the petition set down for trial.  Respondent op®

posed the appheation on the ground that a bona fide and sul-

upon such obje
mary manner,

tions and gronnds and shall decide the same in a smn-

13, Within  five days after the decision upon the preliminary
objections, if presented and not allowed, or on the expiration of the
time for presenting the same, if none are presented, the respondeut
may file a written answer to the petition together with a copy thereod
for the petitioner : but whether such answer is or is not filed the peti-
tion shall be held to be at issue after the expiration of said five days,
and the Court may at any time thereafter upon the application of
cither party fix some convenient time and place for the trial of the
petition,

300 An appeal shall lie to the Supreme Court of Canada under
this Act by any party to an election petition who is dissatisfied with
the decision of the Court or a Judge

(a) From the judgment, rul . order v dee sion of any Court or
Judge on any preli ry objection to an election petition, the allow-
vee of which objection has been final and conclusive, and has put an

1 to such petition, or which objection if it had been allowed would
have been final and conclusive and have put an end to such petition :
provided always that, unless the Court or Judge appealed from other-
wise orders, an appeal in the last mentioned ease shall not operate as
a stay of proceedings, nor shall it delay the trial of the petition,

(b From the judgment or decision on any question of law or of
fact of the Judge who has tried such petition,
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stantial appeal to the Supreme Court of Canada was pending, Statement

and that the petition could not he set down, not heing at

i~sue.

The motion came on for hearing on the 14th day of De
cember, 1896,

H. A. /;'u/l.wu. for lu'llllullt'l, A rgument,

W. €. Hamillon, Q.C., for respondent.

[ December 14th, 1896.)

WETMORE, J.—This is an application to fix a time for the Judsment
trial of this petition.

On the last day for presenting preliminary objections to

i+ petition and at half-past two o'clock in the afternoon of
that day, and after the time prescribed by the Judicature

Ordinance for oflice hours, preliminary objections were filed

An application was made to my hrother RiCHARDSON to

strike out or otherwise dispose of these preliminary objections,

At the time that this application was made and the sum-
mons granted by the learned Judge, there can he no doubt
that the petitioner intended to attempt to have the prelimin-
ary objections struck out or disposed of on the merits, On
the return of the summons, it was enlarged, and before the
enlargement expired the petitioner took a ground against
proceeding on those objections not thought of at the time he
took out the summons, namely, that the objections being filed
after office hours could not be considered as heing properly on
the files of the Court. Notice that this ohjection would be
raised was served on the respondent. and on the return of the
enlargement it was raised before the learned Judge, and the
learned Jlltl;_'l‘ agreed with and gave effect to the uhjc«'(inn,
and held that the preliminary objections being filed after
the prescribed office hours were a nullity, and that conse-
quently he had nothing to dispose of.
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The respondent has appealed to the Supreme Court of
Canada from that decision, and he now asks this Court not
to fix a time for the trial of the petition because this appeal
is pending, and because the grounds of appeal are substantial.

Assuming for the purposes of what I am now about to
observe, that the decision of my brother RICHARDSON is ap-
pealable, it seems to us clear in view of = 50 of the Contro-
verted Elections Act, that the Legislature intended that where
an appeal was taken from preliminary objections, such
appeal should not delay the trial of a case unless some reason
was assigned which would be suflicient to induce the Judge
or the Court in its discretion to delay it.

No copy of the preliminary ohjections was furnished to
this Court n the material used on this application, but on
inspecting the preliminary objections on file I find that ore
of those objections is of a character which if allowed would
put an end 1o the petition: the others are objections to part
of the petition only and would not if allowed put an end to ir.

If these preliminary objections had heen considered by the
learned Judge on the merits and he had overruled them, this
Court might have refused to delay the trial of the case. If
in that case this Court fixed a time for the trial it would be
entirely acting within its proper functions, and its act could
not he questioned no matter what might subsequently
transpire.

If in that case all the objections were sustained in the
appellate Court, it is true there might be an end to the peti-
tion, but the act of this Court in fixing a time: for the trial
couid not be questioned and would not involve any intricacies
or difficulties whatever, hecause reading ss. 13 and 50 of the
Act together, it is intended that when the decision of the
Judge on such objections is =0 given, the cause shall be deemed
at issue on the expiration of five days from the date of such

decision. and that whether an appeal is taken from such
decision or not.
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But this case is in a very different position from what it Judgment,
would have been in if the learned Judge had ruled on the Wetmore, )
merits of the preliminary objections and disallowed them
and an appeal had bheen taken from such ruling. In that
case, the cause would clearly have been at issue, and no rul-
ing of the appeal court could alter the state of things. But
as the appeal stands in this case the very question which the
Supreme Court of Canada will have to decide when it comes
bhefore it is, * Has the learned Judge disposed of the prelimin-
ary ohjections?” If that Court should hold that the pre-
liminary objections were filed in time, or, if not, that the
omission to do so was merely an irregularity which had been
waived, and that therefore the learned Judge ought to deal
with such objections on the merits, thiz cause would not he
at issue, and we would have no right to fix a time for the trial.
If it had been shown that the appeal was entirely withoul
merits, in our opinion it would have been our duty to comply
with the request of the petitioner and fix a time for the trial.
It is, however, not for this Court to say, nor are we asked to
say, whether the learned Judge was correct in his ruling or
not, and therefore that it is by no means a frivolous appeal.

T'his, then, not being a frivolous appeal, this Court ought
not in its discretion (if the matter is appealable) to fix a time
for the trial because, if it does, and the appeal is allowed, it

will be in the position of having set down the cause for trial
when it was not at issue, and it might happen that the trial
Judges might go on to trial and the appeal court might send
| the matter back to my brother RiciiarpsoN for him to deal
with the preliminary objections on the merits (because that
Court has no facts upon which it can itsell so deal with such
preliminary objections), and so the trial Judges might be
sitting in one place trying a petition which never was at
issue at all, and determining questions raised by the petition,
and another Judge might be sitting in another place to deter-
mine, and might determine, that there was no petition pro-
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¥ Judgment. perly on file to be dealt with at all. It is sufficient for our
; Wetmor

1. purposes to say that in our opinion this appeal raises a grave
and serious question as to whether the learned Judge was
correet in his ruling, and as to whether his order is
appealable, We  think  this  Court in its  diseretion
ought not to make an order out of which such a state of

things might arise.  Then  coming to the question
whether an appeal lies from the judgment of my brother
RicuarpsoN, because if this Court is satisfied that no appeal
lies we should set the cause down for trial, T am free to say
that o far as 1 am concerned 1 incline to the view that an
appeal does not lie, but that does not settle it. T'wo at least,
and 1 think I may say three, of my learned brethren incline
to the opinion that an appeal does lie, and that being so it is
far from clear that it will not lie. Therefore we come back
1o the same thing, il we fix a time for the trial it is not by any
means unlikely that we may be instrumental in placing this
cause in the peculiar position which I have already referred
to. and I think that this Court should not make an order
which might involve any such consequences,

[t ix a matter of regret that this trial may be delaved, but
the respondent has not hrought it about, the petitioner has
Irought it about by raising the question referred to hefore my
hrother Ricinarpson, who complied with his request.  We do
not =ay that he had not the right to take the objection, but
the effect is that the cause has got in this involved position.
In the opimion of the Court this application must be at pres-
ent refused. The costs of hoth parties to the application will
he costs in the cause,

We may add with respeet to the affidavits read this morn-
ing that we are not in a position to say from those affidavits
whetiier the case has been entered, or whether the petitioner
i in a position to have the appeal quashed or not for not

being entered in time. Those aflidavits simply prove that

certain telegrams have heen received: there is nothing to
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prove that the facts contained in those telegrams are true, and

therefore we are not in a position to say that the appeal has Wetmore,

leen entered, or that the petitioner is in a position to have

the appeal quashed. At any rate that is entirely a matter for

he Court of Appeal, which is in a position to get the infor-

mation whether their rules have heen complied with or not.
Rovreav, J., McGuirg, J., and Scort, J.. concurred.

RicuarnsoN, J.—I have to state that so =oon as this peti-
tion ix in shape for trial, that is, <0 soon as the matter which
s before the Supreme Court of Canada is disposed of, if it he
rought to my notice, a date will he fixed when a sufficient
number of Judges will be here to deal with any application

that may he made.

.l/r/;/uu/mu refused, costs to be costs in cause.,

IN RE FORBES, AN ADVOCATE (No. 2).

Legal Professions Ordinance Vdvocate—Striking Of Rolls—Rein-
statement— Material Required on Application.

The Legal Professions Ordinance, 1
the Supreme Court of the N, W, T,
has been struck off the rolls.

Nemble, that in this case had there been jurisdiction the application
must have been refu on the grounds (1) that the applicant was
in default in not paying the costs which by the order striking him
off he had been ordered to pay: (21 that there was no evidence that
the advoeate was not liable to an application to strike off in respect
of moneys other than those in respect of which he had been struck
off, and (3) that the lapse of time since the misconduct charged was
unusually short.

confers no jurisdiction on
to reinstate an advocate who

[Court en bane, December 1jth, 1896.

Application to reinstate on the roll of advoeates an advo-
cate who had been struck off.

Hugh A. Robson, for the applicant.
W. . Hamillon, Q.C., contra.

Judgment

Ntatement

Argument,

by
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Judgment, [ Dec ember 1 4th, 1896.]
Richardson,)

Ricuarpson, J.—On the opening of this term Mr. Ro'-
son moved, on notice previously given to one Calvert, for a
rule or order authorizing the reinstatement of Mr, Forles
on the roll of advocates of the North-West Territories,

This Mr, Forbes had for several years prior to last Terin
of this Court heen an advocate upon the roll of which His
Honor, the Lieutenant-Governor, is the custodian, but, on ap-
plication of the Mr. Calvert referred to under the provisions
of s, 16, of Ordinance No. % of 1895, respecting the legal
profession, in that term an order was made striking his nane
8 off the rolls, the foundation for which order was the non-
i payment of money belonging to Mr. Calvert, received by

Forbes as the former’s advocate. The order further pro-
vided that Forbes should pay Calvert’s costs of the applica-
tion.

The material upon which the present application is made,
is that in the interval hetween the making of the order of last
Term and the present Term. Mr. Forbes has satisfied the
moneys for the non-payment of which that order was made,
and having done <o, and producing aflidavits of two gentle-
men of the same town that Mr. Forbes” character in the com-

munity is good, this Court is asked to make an order restor-
ing him to the roll. To this order going, Mr, Hamilton makes

the objection, on hehalf of Calvert, that the costs of the appli-
cation in last Term have not heen paid.

The serious question
which has presented itself here is that of jurisdiction to make
the order; Mr. Robson argued that jurisdiction is conferred
by s. 11, which confers upon the Court the same powers and
‘ jurisdiction over and in respect of advocates as was when the
| Ordinance was passed, possessed by the Supreme Court ot
Judicature in England over solicitors of that Court. It must
he noted, however, that this section only gives jurisdiction
over *“ such advocates” as under the preceding sections of the

" ]
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‘Ordinance are entered upon the roll, the custodian of which Judwment.
is the Lieutenant-Governor, and it will he observed by looking Richardson,.J
at the Ordinance that the only power vested in the Court to
interfere with this roll is hy ss. 15 and 16 of the Ordinance,
the limit of which is to strike off.

As therefore the Ordinance only empowers the Court to
deal, whether punitively or otherwise, with advocates on the
roll, inasmuch as Mr. Forbes is not on that roll the applica-
tion must be rejected. ’

Even were it otherwise, and jurisdiction existed, we are
not satisfied that the application should be granted, hecauze

(1) the order of last Term has not been fully complied with,
Le., the costs imposed have not been paid, and (2) we have
no evidence that there are no other moneys of the same char-
acter as in that respect of which Mr. Forbes was struck off,
and (3) the time which has elapsed since the misconduct, is,
so far as any authorities which we have heen able to refer to
go, unusually short.

No costs are imposed.

RourLeau, WETMORE, McGuire and Scorrt, J.J., con-
curred.

Application refused wilhoul costs.
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HICKSON E1 AL, v. WILSON ET AL,
Prohibition—Court of Revision—Prohibition after Sentence,

A Municipal Court of Revision, after the assessment roll had been
completed by the assessor, and checked over by the assessment
committee, passed in consequence of a successful appeal to the
Court by the promovents, a general resolution reducing the entire
assessient by twenty per cent,

Held, hesitante, affivming the judgment of Rovieav,
bition lay.

The Court should not be chary at the present diay in exercising the
power of prohibition.

The proceedings before the Court of Revision were not terminated in
astuch as its decision necessitated the amending of the roll, and
this duty imposed upon the clerk would be the act of the Court by
the instramentality of its elerk,

It any case prohibition will lie after sentence, when it appears on
the face of the procesdings that -the matters are not within the jur |
isdiction of the tribunal.

| | Court in bane, March 5th, 1897,

. that prohi

Atgiumite S. S, Taylor, ().C., on behalf of one Hickson and others,

moved absolute a rule nisi for a writ of prohibition against
one Wilson and others, councillors of the town of Edmonton,
constituting the Court of Revision for the year 1896.

The assessment roll for the year had heen completed in
the ordinary way hy the assessor. The assessment committee,
in pursuance of the Municipal Ordinance, No. 3, of 1894,
part 1V., sec. 21, which directs the committee, on the com-
pletion of the assessor’s roll and before the assessment lists
are sent out, to check over the assessment roll and make
guch corrections as the majority of the committee may decide,
inereased the assessment made by the assessors hy twenty per

cent,

The persons on whose hehalf the present application was

made appealed to the Court of Revision against their respec-
tive assessments. The Court of Revision, on the hearing of
these appeals, passed a general resolution reducing the whole
amount of the assessment hy twenty per cent., thus not only
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allowing the appeals but making a like reduction in the case Argument.
of all other persons assessed without any appeal being be-
fore it.

N. D. Beck, Q.C., opposed the appeal on behalf of the

town of Edmonton.

The motion was heard hefore RovLeau, J., at Edmonton,

| November 11th, 1896.)

RovLEAU, J.—"The principal ground upon which the rule Judament,
nisi is based is that the said Court of Revision reduced the
whole assessment of the town 20 per cent., affecting thereby

the persons, corporations, and estates who appealed against

their respective assessments to the said Court of Revision,
as well as the persons, corporations, and estates who in no
manner appealed against or complained of their respective
assessments or the assessment of any other persons, corpora-
tions or estates to the said Court of Revision or any other
Court of Revision,

There soems to be no doubt that a Superior Court can
exercise its powers by way of prohibition, whenever any
body of persons, other than the Superior Court, is
entrusted  with  the  powers  of  imposing an  obliga-
tion upon individuals,  However it has heen decided
that this writ is not to he applied to any proceedings of any
person or body of persons, whether they he popularly called
a Court, or by any other name, on whom the law confers no
powers of pronouncing any judgment or order imposing any
logal duty or obligation on any individual.  Re Godson and
the City of Toronto.!

I the Court of Revision a Court exercising any judicial
functions having the power to impose any legal duty or
obligation upon individuals ?

116 Ont. App. Rep. 452,
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Roulean, J.
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I am of the opinion it is within its sphere. 1t is a regu-
lar tribunal created by statute to hear and determine all com-
plaint= which individuals may have against the action of the
assessor, in assessing their properties. The decision of the
said Court is binding and thereby creates the obligation on
the complainants to pay their taxes on the valuations as
finally passed by the said Court. 1t has all the powers and
ordinary funetions of a regular Court of Justice. It tries
all complaints regularly made with respect to the roll of
assessment; it summons witnesses and administers the oath
to them: it hears their evidence and finally gives its decision,
which decision, certified by the Clerk of the said Court, ie
valid and binding on all parties concerned, unless there be an
appeal to the Judge of the Supreme Court. In my opinion,
it ig just as much a judicial tribunal for the purpose it is
created, as a Recorder’s Court, or any other Courts for the
hearing and determining a certain class of cases. So I can-
not see why, in striet law, a writ of prohibition should not
issue if the said Court acted without jurisdiction.

I think that the Court had no jurisdiction in this case
to decrease the assessment roll 20 per cent. on the whole
valuation, without the statement of the assessor attached to
the assessment roll, which statement is tantamount to a com-
plaint upon which the Court would have had jurisdiction to
make a report: and in acting thus, 1 think that the Court
did not do justice to the appellants, nor to those who had no
complaints to prefer against the assessment roll. It seems
to me that the Revision Court, in this instance, had no more
Jurisdiction to act as it did, than any other Court would have
had in hearing and determining a case not regularly brought
hefore it, or rather not brought at all hefore the Court by any
person,

As to the question whether or not the Court was in exist-
ence, hecanse it was contended that it had finished its duties,
I am of a different opinion.  Under <. 33 of the Municipal
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Ordinance, the existence of the Court was not at an end, for
it can be summoned to meet at any time by the mayor of
the municipality, unless strict interpretation is given to the
following wordg of the Ordinance:

“ And all the duties of the Court of Revision shall he
completed before the 15th day of June in each year.”

The parties interested seem to have conceded the fact
that there are authorities to shew that such a Court may
still act legally after that date. At all events the point was
not argued, and I don’t wish to be understood to have de-
cided it.

Taking lor granted that the Court had a right to sit, 1
am of the opinion that it exceeded its jurisdiction, and that
the rule nisi should be declared absolute.

1 may add that I do not grant the issue of the writ of
prohibition without a certain amount of doubt, but I am of
opinion that it is the shortest remedy under all circumstances,
and that the corporation can yet easily regulate its proceed-
ings so as not to lose the henefit of the taxes for the current
vear. On the other hand, by refusing to issue the writ, 1
believe that future proceedings might be taken to have the
assessment roll declared null and void, and if the judgment
was adverse to the town, the consequence would he disastrous
and the damage almost irreparable.

From this judgment the defendants appealed. The
zrounds of appeal taken were the following:

1. That a Court of Revision does not exercise judicial
functions, or at all events, functions of such a judicial char-
acter as will be interfered with by prohibition.

2. That the Court of Revision, in so far as it dealt with
Cases

of assessment of persons who had not complained of
their

assessment, was not acting judicially but ministerially,
and after the manner of a hoard of equalization.

Judgment

Roulean, J

Appeal.
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3. That asswwing the Court of Revision was acting judi-
cially, it had a general jurisdiction over the subject matter
in question, and both parties, viz, the assessor and the
assessment committee, being hefore ity and neither objecting
to the jurisdiction on the ground of the absence of the state-
ment provided for by s. 30 of part IV. of the Municipal
Ordinance,(f) the absence thercol was waived and the Court
therefore had absolute jurisdiction.

4. That the provisions of s. 30 of part IV. of the Muni-
cipal Ordinance as to the attaching of a statement by the
assessor, are directory only and not mandatory.

5. That the attaching of the statement provided for hy
s 30, part IV, of the Municipal Ordinance, is a matter of
procedure only.

G. That at the time of the application for the writ of
prohibition, the Court of Revision was functus officio, it
having given its decision on all questions brought hefore it
and having finally adjourned and dissolved, and nothing but
a ministerial act of the clerk heing required to carry its de-
cisions into effect.

7. That asuming that the action of the Court of Revision
was invalid, it was validated by being confirmed by resolution
of the municipal council.

8. That the assessor still may attach a statement such
as contemplated by =. 30, part IV, of the Municipal Ordin-
ance, and the order in any event ought to have directed the
issue of the writ of prohibition only quousque, viz.:—Until
the attaching of such a statement and the congideration there-
of by the Court of Revision,

1 Should the asseessor not agree with the assessment committee
on the valuation of any or all assessments, he may attach a statement
to the assessment roll showing the difference, and such report shall be
referred to the Court of Revision, whose report shall be final, except ns
herein provided for by an appeal to a Judge.”
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9. That the question of whether or not a writ of prohibi-
tion should issue being doubtful, as the learned Judge held
it to be, he ought not to have directed its issue.

10. That the issue of a writ of prohibition being in any
case discretionary, the learned Judge in the exercise of a
sound judicial discretion ought not to have directed its issue.

11. That there was no jurisdiction to grant costs to the
applicants for the writ of prohibition.

The appeal came on to be heard 16th December, 1896.
N. D. Beck, Q.C., for appellants,
C. €. McCaul, Q.C., for respondents,

[March 5th, 1897}

WETMORE, J.—The assessor’s roll for the town of Ed-
monton for the year 1896 having been completed, was checked
over by the assessment committee under s. 21 of part IV, of
*“The Municipal Ordinance  (No. 3 of 1894), and the value
of all estates as assessed by the assessor were increased by
twenty per cent.

It seems that the increase was contrary to the opinion of
the assessor, but he did not take the steps provided by s. 30
of the same part of the Ordinance and so there was no refer-
ence to the Court of Revision as provided for by that section.
The roll was therefore completed as so revised by the assess-
ment committee, and notices of assessment were sent out as
provided by s. 24 of that part. There were 469 persons,
ostates, and corporations assessed by said list, and of these
about 60, among whom were the promovents, appealed to
the Court of Revision against their assessments,

Some of these appeals were on the ground that the parties
appealing were assessed too high, others were on different
grounds and were specially dealt with in o far as their al-
leged grounds of appeal were concerned. With respect to

VOL. I, T. L. REPTR, —382
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the appeals on the ground of excessive assessment the Court

1. of Revision reduced the whole assessment valuations twenty
per cent., thus affecting not only the assessments of the
parties appealing, but those of persons who had not appealed
from their assessments or whose assessments had not been
appealed against by other persons. The promovents there-
upon applied for and obtained a chamber summons calling
on the respondents below who constituted the Court of Revi-
sion, to shew cause why a writ of prohibition should not issue
to prohibit them from further proceeding in confirming or
amending the assessment roll as to all assessments that were
not appealed, or complained against, to such Court of Re-
vision.

The matter of that application was heard before my
brother Rovreav, who ordered the writ to issue, and from
his judgment the respondents helow appealed to this Court.

The grounds of appeal taken were:

1st. That the Court of Revision were acting within their
powers under s. 30 of part IV. of “The Municipal Ordin-
ance ” in reducing the whole assessment;

2nd. If not a writ of prohibition will not lie.

Hereafter in this judgment, in any reference to a section
of this Ordinance, | intend a section of part IV. unless other-
wise stated. )

This Court, at the argument of this appeal, held that the
Court of Revision had not, at the time they did so, any
authority to reduce the whole assessment in the manner in
which they attempted to do it. As the reasons for so hold-
ing were not then fully stated, I will now state my reasons.

Whenever a tax is aftempted to be placed on the subject
in the manner in which municipal taxes of the character in
question are imposed, in respect of his property, the invari-
able rule has heen so far as I have been able to discover to
give the subject notice of the amount his property has been

assessed at, for the purposes of the tax, in order that if the
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assessment is incorrect he can take steps to have it made
correct; and generally some tribunal has been constituted to
which he can resort for the purpose of having it so corrected,

1 do not hold that the legislature could not impose a tax
without providing for such notice, hut when the Act provides
as in this case a general procedure whereby notice is to he
given, and a tribunal to which an appeal may be taken, I
would require very clear language to convince me that the

slature intended in any

¢ to deprive a person of the
benefit of that procedure or of that appeal. To hold that the
Court of Revision had at the time they attempted to make
this reduction the power to do <o, under s, 30, would clothe
them with the power to affect the assessments of persons not
Lefore them, who had no notice of the attempted interference
and who might conclusively be deprived of all redress, Be-
cause no provision is made in the Ordinance for giving such
persons notice of such alteration, and unless by some accident
they get apprized of it within eight days from the decision,
they would be deprived of their appeal to a Judge. (See s. 39,
==, 1).  Now a person assessed may appeal against his as-
sessment, not only on the ground that it is too high, but on
the ground that it is too low. He may also complain that
some other person has been assessed too high, or too low
(5. 36, =

ss, 1, 2, and 9).  In all these cases the Ordinance

provides that notice shall he given to the person whose
assessment is complained against, and he is notified when
and where the Court of Revision will meet to hear the appeal
(= 36, =,

)), and he is thus given an opportunity of being
heard. Thus a raiepayer desirous of civic honours, but who
has not been assessed sufficient to qualify him under s. 5 of
part II., and who is of opinion that he is possessed of the
qualification, has an opportunity of having his assessment
corrected so as to qualify. On the other hand, a person so
desirous of civic honours may he assessed on the roll sufficient
to qualify him, whercas as a matter of fact he is not possessed

of property sufficient for the purpose. If =0, and

433

Judgment
Wetmore, J.
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Judgment. there is a ratepayer who desires to dispute his qualifi-
Wetmore, J.cation, he may do so hy complaining that his assess-

} ment is too high. Because the moment a person gets notice

of his own assessmient he knows that the roll is or will very
soon be open for inspection, and he can inspeet it if he de-
sires to do so. But if the authority claimed by the Court
of Revision can he exercised in the way and at the time it
was attempted to be exercised in this case, namely, after the
notice of assessment had heen issued, a person qualified for
office may be disqualified, or an unqualified person qualified
without the person immediately interested or any other rate-
payer having an opportunity of heing heard.

I think the power claimed in this way is all the more
dangerous to vest in the Court of Revision, seeing that it is
composed of the mayor and councillors, who are likely there-
fore to he competitors for civic honours. It seems to me it
might possibly afford a very easy way of getting rid of a
dangerous opponent, for the powers under s. 30, when pro-
perly exercised, may be exercised in respect to the assess-
ment of an individual ratepayer, as well as to the whole of
the ratepayers on the roll. T am therefore of the opinion
that the legislature intended that the powers conferred hy
s. 30 on the board of revision should be exercised before the
roll was completed as to the amounts assessed and hefore the
assessment notices were sent out, and that in this case the
Court of Revision had no authority to act under s. 30, he-
cause the attempt to do so (if they did consider they were
acting under that section) was too late. Posgibly this would
have heen more clear if <. 30 had heen placed immediately
after s, 23, But be that as it may, if the legislature intended
as 1 have held, it is immaterial where the section is placed.
It is not necessary to determine what is intended by the con-
cluding words of the section, providing that the report of
the Court of Revision “shall he final except as herein pro-
vided for hy an appeal to a Judge.” Tt may be intended to

provide an appeal to the Judge as hetween the assessor and
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the assessment committee. 1 am satisfied that the intention Judgment.
of the section is not to deprive the ratepayer of the right of Wetmore, J.

appeal which is given to him after he has received his notice
of assessment. I am also of opinion that the Court of Revi-
<ion had no power to act as they did, because they were not
required to do so inasmuch as no statement by the assessor
was attached to the roll as required by s. 30,

I have, not without some hesitation however, arrived at
the conclusion that a writ of prohibition will lie in this
matter. It was urged that a Court of Revision, acting un-
der s. 30 of the Ordinance, does not exercise judicial, but
merely ministerial functions, that it is merely a revising
hoard. That contention may be correct, but it is not in my
oninion necessary for the purposes of this case to decide it,
because we cannot assume that such Court was acting or
attempting to act under the powers conferred by that section,
as the step necessary to confer those powers on the Court
were not taken, hecause the statement of the assessor referred
to before was not. attached to the roll, and T may also add
hecause the time for acting under that section had gone by.

We must assume. therefore, that the Court of Revision
were acting or attempuing to act under the powers conferred
on it by s. 81 and foilowing sections of the Ordinance.

This assumption is rendered conclusive by the fact that
the Court of Revision, by the very judgment by which they
decided the appeal of ratepayers who lodged their appeals
under s. 36, undertook to affect the assessments of persons
who had not lodged any appeals. Such judgment cannot
e treated as judicial as to one set of ratepayers and minis-
terial as to the others. T am of opinion that the potwers con-
ferred on the Court of Revision by these sections are judicial.
It could hardly be contended that the powers conferred on
o Judge by s. 38 and following sections, are not judicial.
The powers conferred on the Court of Revision by s, 31 and
following sections, are of a precisely similar character. In
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the first place the Court has before them contentious persons
and matters, on the one hand persons asserting they or some-
body else are assessed too high or too low, on the other hand
persons asserting the contrary. There is a controversy, and
the decision of the Court settles the controversy subject only
to the appeal given. By its judgment it fixes the basis on
which a legal liability is created. It decides in many in-
stances in substance the questions of a person’s qualification
for office. In some instances it decides whether a person
is liable to be assessed or not, and therefore in effect whether
or not. such person is liable to a tax. Under s, 34 the Court
has the power of taking evidence under oath, of administer-
ing oaths and summoning witnesses. These appear to me
to be judicial functions of no mean character. This Court,
I conceive, should not he alert to limit the power of exercis-
ing prohibition.  The remarks of Brerr, L., in The
Queen . The Local Governmenl Boord ** that my  view

of the power of prohibition at the present day is,
that the Court should not be chary of exercising it,”
commends itself to my judgment, and unless prevented by
authority I am prepared to act on it. In the matter in
question, the Court of Revision heing clothed with judicial
functions, were attempting to exercise them in respect of
persons who were not hefore them at all, which they had not

power to do, and were therefore acting without jurisdiction.

The power of the Court is to try complaints (s, 35), the

proceeding for lodging complaints and the trial of them, and

the notice to parties, are provided hy < 36: and by s.-s. 11 of

that section the Court is to determine the matter and confirm

or amend the roll after hearing the complainant and the
party complained against and any evidence adduced. Now

the matter there referred to is the matter with respect to
which a complaint has been lodged, not a matter with respect

to which no complaint has heen lodged. Tt was urged, how-

10 Q. B. I, 321,
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ever, that inasmuch as at the time the writ of prohibition Judgment.
was applied for, the Court of Revision had delivered its Wetmore, J.
judgment, the unlawful act was done, and there was nothing
to prohibit i so far as that Court was concerned. The affi-
davit of Mr. Randall, the clerk of the town, and the clerk of
the Court of Revision, and the assessor, as well shews that the
Court of Revision rose and has not been in session since.
The Court, however, still exists, and may be called at any
time (8. 33). The duty of altering or amending the roll is
that of the Court, not of the assessor or of the municipal
council (s. 36, s.-s. 11), and the affidavits disclose that this
duty had nol been completed, but that the clerk was proceed-
ing to amend the roll in accordance with the judgment of the
Court. Now the clerk could not be presumed to do that as
clerk of the municipality, but as clerk of the Court of Revi-
sion (see ss. 32 and 37), and therefore as the officer of the
Court.
A special meeting of the municipal council was held after
the decision of the Court of Revision was given, at which it

was resolved, * that the decision of the Court of Revision,
made on the 22nd September last, that the whole assessment
valuation of the town be reduced 20 per cent., be and the
same is hereby confirmed, and that accordingly all valuations
of property appearing on the assessment roll for the current
year, be and axe hereby declared to be reduced by an amount
equal to 20 per cent. thereof.” No authority was pointed
out, nor can I find any authority for the council to pass such
resolution, or in any way to interfere with the assessment
in that manner. Such resolution, therefore, amounts to
nothing. As before pointed out, the proper authority to
amend a roll under a judgment of the Court of Revision, is
that Court.

A prohibition can issue after sentence, when, it appears -
on the face of the proceedings, as in this case, that the mat-
ters were beyond its jurisdiction. Shortt on Information,
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Judgment

ete., p. 459. As I have stated, the clerk in proceeding to

‘ Wetmore, . amend the roll must be deemed as acting as the clerk of the
! Court of Revision. But it seems to me that the matter is
set at rest by s.-s. 11 of s. 36, which enacts that the Court

Al of Revision is to carry out its decisions by itself amending
i the roll.  Of course such Court can only do this by instruct-

ing its clerk, but it none the less itself does the act by its
clerk.

I am therefore of opinion that this appeal should be dis-
¢ missed with costs.

Ricnarngox and Scorr, JJ., concurred.

Appeal dismissed with costs.

PATTON v. THE ALBERTA RAILWAY & COAL
COMPANY.

Master and Servant—Independent Contractor Negligence—~Putting
Questions to Jury — Jury's \uswers to Questions—Findings of
Jury—Verdict—Setting Aside,

An employer is liable for the consequences, not of danger, but of
negligen He performs his duty when he furnishes machinery
of ordinary and reasonable safety. Reasonable safety means safety
according to the usages, habits and ordinary risks of the business,
No jury ean be permitted to say that the usual and ordinary way

commonly adopted by those in the same business is a negligent way

for which liability shall be imposed. It is only so far as a duty
arises on the part of the employer to provide proper means or pre-

cautions 50 ax to make the service reasonably safe, and when a

breach of that duty ix a cause of injury, that a right of action
acernes to the person injured.

One Knowlton entered into an agreement with the defendant com-
pany to draw the conl and debris produced in the mine from the
places at which the miners worked to the pit bottom, and to carry
from the bit bottom to the workmen, certain things required in
their work, and Knowlton agreed to provide competent and efficient.
drivers, The vehicles used were cars running on a railway track
and drawn by a horse. The plaintiff was employed by Knowlton
as a driver, and while so employed was injured.

On the evidence set out in the case, notwithstanding certain adverse
answers to questions submitted to the jury, and the trial Judge's

judzment thereon for the plaintiff, the Court
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Iield (1) That the plaintiff had failed to prove negligence on the part
of the defendants; and

(2) That if the evidence established negligence on the part of Knowl-
ton, resulting in the injury to the plaintiff, as was the inferential
finding of the jury, Kuowlton was an independent contractor for
whose conduct the defendants were not liable.

The judgment for the plaintift was set aside and a judgment directed
to be entered for the defendants,

[Conrt in bane, Sth March, 1897.

Trial of an action before Scorr, J., and a jury, at Mac-
leod, 18th July, 1896.

C. F. Harris, for the plaintiff.

C. F. P. Conybeare, Q.C., for the defendants.

The action was for damages for negligence. The evidence
is fully discussed in the reasons for judgment of the Court in
bane. 'The questions submitted to the jury and their answers
are as follows:

1. Was plaintill sent by Knowlton to bring out the cars of
stone from Vare’s entry?

Answer.—Yes,

2. Was plaintifl negligent in attempting to bring out the
cars without having obtained any information as to the man-
ner in which they should be brought down?

Answer.—No.

3. Could he have protected himself from injury if he had
known the danger?

Answer.—Yes,

. Did he know the danger?

Answer.—No.

Should he have known the danger without having heen
warned of it ?

Answer,—
5. If not, who should have warned him?
Answer.—Knowlton.

6. Was the grade in the Vare entry unreasonably danger-
ous?

Answer.—Yes, under the circumstances it was.

Statement,
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Statement. 7. Should defendant company have gone to the expense of

reducing the grade in order to lessen the danger to drivers?

Answer.—Yes, unless there were other appliances to those
existing.

8. Was defendant company negligent in not providing
better appliances for easing loads down the Vare entry grade?

Answer.—Yes,

9. If the plaintiff is entitled to damages, what amount
should he recover?

Answer.—#$4,000.00.

Upon these answers Scorr. J., gave judgment for plain-
tiff for $4,000.00.

The defendants appealed.

The appeal came on to he heard on the 10th December,
' 1866,
Argument, J. A, M. Aiking, Q.C., and C. F. P. (‘onybears, Q.C., for
appellant.

C. C. McCaul, Q.C., and . F. Huarris, for respondent.

[March 8th, 1897.

Judgment,

McGuirg, J.—This is an appeal against the judgment of
the Hon. Mr. Justice Scort and the findings of the jury in
favour of the plaintiff.

The action was brought to recover damages for personal

injuries caused, as the plaintiff alleged, by the negligence of
the defendant company.

The defendants are the owners of a coal mine. Thev had
given to one Knowlton the contract of drawing the coal and
debriz produced by the miners to the pit bottom and of
carrying from the pit bottom to the miners and other work-
men in the mines certain things necessary for their work, and
among other things it was provided by the contract that
Knowlton should “ provide competent and efficient drivers.”

e e e e ey
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Knowlton. Knowlton was to be paid a certain amount per
ton of coal.

The vehicles used in carrying the coal and other things
were cars running on a railway and drawn by a horse.

The plaintiff was employed by Knowlton as a driver in
January, 1895, and worked in the mine until the date of the
accident, 4th September, 1895. On that day he had heen
instructed by Knowlton to take in some timber to some of the
men in the Vare entry, and, as plaintiff himself says, though
this is contradicted by Knowlton, to bring out a load of stone.
The Vare entry was one of many passages leading from the
main shaft to the varions parts of the mine from which coal
was being taken. Plaintiff had been working up to this time
in other “entries” and this was his first experience in the
Vare entry. For some distance back from the mouth of the
entry there is a grade varying from about 1 in 18 to 1 in 25.
Beyond that for some distance it is about level. In hringing
out coal or stone the cars would have to descend this grade,
near the bottom of which there was a curve. Plaintiff says he
had been in that entry once before to take in some cars and
some timber, but that on that occasion he did not bring back
a load with him. He tells us i his evidence that there is no
means of “ controlling the speed of cars upon an incline other
than by spraggs.” These, it appears, are bars of iron put be-
tween the spokes of the wheels to prevent them turning.

In coming down the entry and before reaching the top of
the grade the cars would be stopped and these spraggs put in.
One of plaintiff’s witnesses, Rosblasky, says it was usual to
pul in six spraggs for four cars loaded with stone, other
witnesses say from five to seven according to circumstances.
On the occasion when the accident happened the plaintiff
was bringing down four cars of stone. He says he had never
done any spragging before as the trucks where he worked did

The company were to provide the horses and to employ a Judgment.
man to take care of them whose wages were to be paid by Mctiuire, ),
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not need it, and he did not ask anyone about the necessity for
spragging in this entry except one Smith, a miner. * When
Knowlton told me to bring the stone down 1 knew there was a
grade in the entry, but 1 did not ask him about it or sprag-
ging, 1 did not ask anyone except Smith. 1 relied on Ed.
Smith’s knowledge and my own knowledge of driving to
carry me down the entry that day.” He says Smith told him
it was usual to spragg, and volunteered to help him and he
put in four spraggs. He says these were all he saw, three at
the stone tunnel and the other at the top of the grade. He
does not say what search, if any, he made, or whether he made

any inquiry as to the existence of any more,

I the witness,

al least six spraggs in use there.  He then started down the

toshlasky, is correet, there must have been

grade sitting on a seat hung in front of the fiest car.  “After
the train started it began to run easier, and all at once it made
@ bound and ran up against the horse, and when the box struck
the horse he started on the run, and he ran from there to the
bottom of the hill.”™ T'here was a curve in the track at the foot
of the grade, and at this point the front car ran off and against
the side of the passage, jamming plaintiff’s legs and causing
the injury complained of.  As to the canse of the accident,
the plaintiff himself swears: * The accident was solely due
to the steepness of the grade and the badness of the road. All
I know of its badness is that there were holes between the
sleepers.”™ 1 do not see any evidenee on which a jury could
reasonably find that the holes referred to had anything what-
ever to do with the accident. and I am also of opinion that
the steepness of the track and insufficient spraggs were the
sole cause of the runaway. From the nature of the grade it
wag unsafe to allow cars to go down it loaded, without some
means being employed for controlling their speed.  These

means were the spraggs.  There ig no evidence that these were

vot the usual and ordinary means employed in such cases: the
One

witness does say that sometimes a rope is used to let the cars

plaintiff himself says, * there was no other means.”
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down, but there is no evidence of this being a usual or cus-
tomary means on such a grade as this. It seems to me that
the only duty, if any, which could be attributed to the de-
fendants arose out of the steepness of the grade; a duty arose
to provide the ordinary and usual means sufficient to enable
the cars to be taken down in reasonable safety. Now, accord-
ing to Finlay's evidence, and it is not contradicted, Vare’s
entry had been in use from the time he became manager in
March, 1894, nearly a year and a half before the accident to
the plaintiff, and continued to be used until 29th May, 1896,
and no accident is proved to have taken place prior to the one
in which the plaintiff got hurt, nor after that except to two
horses. In one of these cases the aceident happened through not
spragging, and the circumstances of the other are not stated.
This is evidence that the Vare entry was not unreasonably
unsafe when the means of controlling the cars provided by
the defendants were emploved.  Beven in his work on Negli-
gence, at page 162, quotes from an American case, Tilus v,
Bradford B. & K. R. Co.," to the effect that a master performs
his duty when he furnishes machinery of ordinary and reason-
able safety, and that reasonable safety means safe according
to the usages, habits and ordinary risks of the business, They
are liable for the consequences, not of danger, but of negli-
gence; no jury can be permitted to say that the usual and
ordinary way commonly adopted by those in the same busi-
ness is a negligent way for which liability shall be imposed.
It seems to me the

observations may be applied to the de-
fendants in this case. The dangerous nature of the grade
was not in itself nagligence. Dangerous employments are
vot per se prohibited. T'he ship owner who employs the sail-
ors to navigate his ship must necessarily expose them at times
to extreme danger; men employed in quarrying where dyna-
mite and other violent explosives are used incur the greatest
of risks. It is only so far as a duty arises on the part of the

' (1890) 136 Pa, 618: 20 Atl. 517.

443

Judguent,

Mctinire, J,




1 444 TERRITORIES LAW REPORTS, [voL.

Judgwent.  cmployer to provide proper means or precautions so as to make
McGuire, J - the service reasonably safe, and when a breach of that duty is

the cause of injury, that a right of action accrues to the per-
| son injured. In this case the plaintiff admits he knew that
g underground mining was dangerous and that he “ expected
to take ordinary risks,” which must mean risks ordinary to
such employment. Was there any extraordinary risk shown
here? Is a grade on a mine entry an unusual thing? It was

not a concealed risk. He admits he knew there was a grade
in this entry ; he must be assumed to have known that a loaded
car if not checked will run down a grade and may attain such
a speed as to cause it to leave the track. Any person of or-
dinary, or even imperfect, intelligence would know that. He
was told spragging was necessary and he did spragg, but evi-
dently he did not put in enough spraggs. He says he put in
! four. One of his witnesses, William Davis, says he saw only
three, but another of his witnesses says that four were not
cnough, and that six were necessary. The employer is not
liable when the injury results from the management of
proper machinery by servants not competent: Barton’s Hill
Coal Company v. Reid,? and surely the same may be said if
the servant carelessly neglects or omits to use the appliances
provided for his safety. It may be said the plaintiff used
| all the spraggs he saw.  If the defendants furnished sufficient

spraggs and some of them were temporarily mislaid or were

placed where plaintiff did not see them, that surely could not

be imputed as a fault to the defendants without evidence of

knowledge by them direct or implied, of the absence of the

other spraggs. The entry was dark, and it is consistent with

the evidence that other spraggs may have been lying near by.
Besides there was no obligation upon him to go down until
he did find a sufficient number. 1f he chose to go down re-
lving. as he says, on Kd. Smith’s knowledge and his own,
without taking means to find out how many spraggs were

3 Macq. I L. 266;

4 Jur. N. 8. 767: 6 W, R. 664.
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necessary, was that not his own negligence, and did the runa-
way not happen as a consequence of that negligence? Sup-
pose the horse hitched in front of the train had got killed
would not the company have had a ground of action agamst
the plaintiff therefor?

But it may be said that he should have been informed of
the danger, that is, the extent of the danger, and the number
of spraggs necessary. 1f so, whose duty was it to inform
him? Surely not the defendants. He was not their servant,
it was not they who sent him in on that day.

There is no evidence that any officer of the company knew
or had anything to do with his undertaking to drive down
on that occasion. Knowlton had contracted to employ com-
petent drivers, and it is fair to assume the company might
in the absence of notice to the contrary, believe he had done
s0. Knowlton employed his own men and controlled them
and sent them into the entries when it suited him, without
rcferring to the company. Can it be said that the defendant
was bound to be hourly on the watch, and to notify his drivers
of the nature of the grade and the means necessary to con-
trol the speed of the cars? And we find that the jury took
this view of it. After finding that plaintiff did not know
the danger, and that he ought to have been warned of it, they
find that it was Knowlton’s duty to have so warned him, and
they also find that if he had known the danger, i.e. (taking
their other answers into consideration), if Knowlton had
discharged his duty as to warning him, the plaintiff could
liave protected himself from injury. And this shows that they
must have thought that the means sufficient to protect against
accident were available—were within his reach—presumably
a few additional spraggs. So that it appears from reading
their answers together that in their opinion it was the negli-
gence of Knowlton that is to blame for the injury.

They do not say that the defendants were guilty of any
negligence unless they intended to say so in their answer to
question 7, that the defendants should have reduced the grade.
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But their answer to question 3 is that plaintiff could have
avoided the injury had he possessed the requisite knowledge
oi the danger, i.e., that all that was necessary was knowledge,
or in other words, want of the necessary knowledge was the
cause of the accident. If so, it was not the omission to lessen
the grade which in their opinion was the cause of the injury,
and their answer to ¥ may be nothing more than a sugges-
tion of what the company should have done. I do not think
there was aftirmatively shown by the plaintiff any negligence
of the defendants causing the injury. I'here was no evidence
from which a jury, might reasonably and properly have found
that the injury arose from any negligence of the company.

It is at least quite as consistent with his evidence that
the accident arose through his own want of the skill and
knowledge, which as one assuming to drive he should have
possessed, and, throngh his own carelessness and want of cau-
tion, as through any conduct of the defendants. If so, he
could not succeed and the case should not have been sub-
mitted to the jury.

But the learned Judge having seen fit to take the answers
of the jury to the questions put to them, I may further add
that for the reasons already set out, I am not prepared to
say that the learned Judge should not upon their answers
and particularly having in view their answer to the fifth
question—that it was Knowlton’s duty to warn the plain-
tiff, and inferentially that it was his breach of duty in that
respeet which caused the accident,—have entered a verdiet for
the defendants. Knowlton was an independent contractor,
and the defendants were not responsible for hig negligence in
the carrying out of his contract or in respect to his own ser-
vants.

I think the appeal should be allowed, and a verdict for
the defendants entered with costs in the Court below, and of
this appeal, to be paid by the plaintiff to the defendants.

RiciarpsoN, Rovrear and Wermone, JJ., concurred.

A ppeal allowed with cosls.




1. IN RE FORBES, ADVOCATE. 447

IN RE FORBES, ADVOCATE (No. 3).

Legal  Professions  Ordinance—Advocate—~Striking Off the Rolls-

reinstatement-—Rescission of Order—Jurisdiction.

The Court having, as held ante. p. 423, no jurisdiction to reinstate
an advocate struck off the rolls, cannot effect the same result by
rescinding the order.

[Court en bane, June I1th, 1897,

Application to rescind an order striking an advocate off Statement
the rolls,

T'. (. Johnstone for the applicant.

W. €. Hamilton, Q.C., contra,

Argiuent,

|June 11th, 1897.)

Ricnarpson, J.—Mr. Johnstone moved in this Term for Judgment.
a rule or ovder of Court in bane, directing that the order
made or pronounced on 5th June, 1896, that Mr. Fred Fraser
Forbes be struck off the roll of advocates for the Territories,
be rescinded or set aside, or for an order that the said Forbes
be reinstated upon the roll as an advocate, or be enrolled as
such, or for such other order as this Court shall seem meet.

There does not appear to have been any formal written
motion paper, but the notice of application served upon the
advocates of a Mr. Calvert, at whose instance the order of
5th June, 1896, was made, and by this notice the material
upon which the motion was announced to be made and which
wa- stated by Mr. Johnstone, ix the aflidavits of (1) Mr.
Forbes, (2) the joint affidavits of Messrs, Tennyson & Cole,
advocates of the North-West Territories, as also the affidavits,
exhibits and procecdings used on the application referred to
on file in this Court.

The facts deposed to by the newly made affidavits are
very brief. Mr. Forbes states that, (1) He has paid over and
VOL, I1. T.L.REPTS, — 53
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gatisfied all moncys due and payable by him under the order

Richavdsond - which formed the subject matter of the application to strike

him off the roll: (2) ** So far as 1 am aware. I hold no trust
moneys of any person whatever,™

Messrs. Tennyson & Cole state: (1) That they have sev-
erally known My, Forbes for some years past; (2) That the
said Forbes during the last six months * has been of good
character and condunet,™

On ihe motion coming on Mr. Hamilton, Q.C., appeared
for Mr. Calvert, who had prosecuted the order to strike off
the roll, and raised the question of jurisdiction in this Court
to entertain the application. From the record of the pro-
ceedings in this Court, it appears that in the iast Term on
an application to have this Mr. Forbes reinstated as an advo-
cate on the roll of advocates of the North-West Territories,
it was held that the only power vested in this Court by the
Ordinance in force respecting the legal profession to deal
with advocates was to strike off the roll; and that as by the
force of the order previously made Mr. Forbes at the time of
hix application to the Court was not on the roll, the Court
possessing only such powers as had been by the Legislature
expressly conferred upon it, and dealing with persons off the
roll by reinstatement or otherwise not being included—this
Court, no matter how much the members composing it might
otherwise personally wish, was constrained to hold it had not
jurisdiction.

With that decision, no grounds are now before us which
would lead this Court to reverse it. It is true the wording
of the motion goes further now than previously, by asking
the Court to rescind the former rule, as also to direct Mr.
Forbes” re-enrollment, as alternatives to reinstatement, as
also any further order which to the Court might seem meet.
But as at present advised the powers conferred by the Legis-
lature being expressly limited to one single power in such
cases as Mr. Forhes’, and the alternative grounds for the
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present application practically asking for the same relief as Judguient

hefore, except that to order his re-enrollment, must be refused, Richardson,J

\s regards ordering re-enrollment, the Court points out
that by the Ordinance respecting the legal profession, one,
and only one, method is defined by which re-enrollment can
he effected, i.e., through a single Judge, and even if it could
be held that this Court in hune could exercise those powers, the
mwaterial required by the Ordinance for enrollment is not
hefore us.

It is open to serious doubts in the minds o1 the members
ol this Court, whether the members of the Legislature could
have intended when framing the Ordinance to confer on a
Judge the power of re-enrollment after an order striking off
had been made.

T'he application must therefore on all ground: he refused.
Roveeav, WeErMORE, and Scort, JI., concurred.

| pplication refused.

THE CALGARY GAS AND WATER WORKS €O, v, THE
CITY OF CALGARY.

Veseysment and  Tavation—Companics  Ordinance—~CGas  and  Water
Company. —Mains and Pipes—Real  Estate—Land—Fiotures—
Exemptions—Double Tazation— \Amendment of Roll on Appeal
1 ppeal.

Where a water works company was assessed for certnin lots, and
opposite the entry and under the heading on the assessment roll:
* Value of lot in parcel without improvements ™ was placed
and under the heading ** value of buildings or other improvements,
was placed “ $100,000,” and in this latter sum it was intended to
include the compauy’s water mains and pipes laid on the streets
of the city.

Held (1), reversing the decision of Rovreav, J., and following 7The
Consumers' Gas Company of Toronto v, The City of Tovonto, that
the company’s water mains and pipes were assessable as ** land.”
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(2) That, however, the form of the assessment did not include the
mains and pipes, and that the attempted assessment of them was
ineffective, and that the roll could not be amended in view of the fac:
that the value of the mains and pipes had not been mads a ques
tion in the proceedings.

(4) That the fact that the city charter gave power to assess the
shares of the company did not ent the city from exercising the
power also given thereby ) assess any part of the company’s real
or personal property.

(41 That the fact that the mains and pipes were laid under the au-
thority of an agreement with the city in that behalf did not exemyt
them from assessment,

[ Court in bane, June Hith, 1847,

The respondent company  was incorporated by special
Ordinance No. 23 of 1889, By = 1 of that Ordinance the
Companies Ordinance, R. O, 1888, ¢. 30, including the sev-
eral clauses (ss. 90 to 103) entitled * special clauses for
joint stock water and gas companies.” were incorporated as
part of the special Ordinance.

Section 30 of the Companies Ordinance provided that
* Byery company . . may acquire. hold, sell, and convey any
real estate requisite for the carrving on of the undertaking of
such company, and shall forthwith become and be invested
with all property and rights, real or personal, theretofors
held by or for it under any trust created with a view to its in-
corporation. and with all the powers, privileges and immuni-
ties requisite or incidental to the e
|
vided that = Any such company may hreak up. dig and

rrving on of its under-

king . . Seetion 94 of the Companies Ordinance pr

trench so mueh and <o many of the streets, squares, highways,
lanes and public places of the municipahty for supplying
which. with gas or water or hoth, the company has been

incorporated,

are necessary for laving the mains and pipes
to conduet gas or water or hoth from the works of the com-
pany to the consumers thereof, doing no unnecessary damage
in the premises and taking care, as far as may be, to pre-
serve a free and uninterrupted  passage throngh the said
streets, squares. highwavs, lanes, and public places, while
the works are in progress.”
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The company had laid down water mains and pipes on
strects in the municipality of the city of Calgary. The com-
pany was assessed in the year 1896 for Lots 26 to 32, “value of
lot in parcel without improvements, $315:" * value of build-
ings or other improvements, $100,000:™ * Total, $100,315.”
In the $100,000 was intended to be ineluded the value of
the company s water mains and pes.

The company appealed to the Court of Revision. which
sustained the assessient. The company then appealed to a
Judge and the appeal was heard before Rovieav, J., at Cal-
'.rll‘_\.

The following were the grounds of appeal: 1. That the

assessment was excessive. 2, That the property was not

ssessed in accordance with the provisions of the Ordinance

3. That

incorporating the city of Calgary, No. 33, of 1

the assessment was not according to law.

4 ¢

James Muir, O.C.. and 1. MeCarthy, .C.. for the ;||;!u'f-

lants.

C.C, MeCaul, Q.C., and 1. L. Sifton. for the respondents,

| I/n'fl 24th /‘\"’HS_I

Rovreau, J.—The appeal is entirely confined to the
“valne of buildings and other improvements:™ the value
of the lots is not contested. )

Section 31 of the City charter provides that *land.”
“real property,” and *rveal estate,” respectively, shall in-
clude all buildings and other things erected upon or affixed
to the land, and all machinery and other things o affixed to
any building as to form any part of the realty, and all mines,
minerals, and quarries in and upon the same.

Section 32 defines “ personal property ™ and * personal

estate,” and =, goes on to say that *“ property ™ shall in-
clude evervthing set forth in the two preceding sections,
It is evident, therefore, that the Legislature did not in-

tend to give a wider meaning to the words land,” “ real
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Audgwent.estate,” and = real property ” than the meaning given to these
Roulean ol expresions hy s, 31 under the heading * assessment.”  Other-
wise, the words * unless otherwise declared or indicated by
the context,” used in the interpretation clause at the end
of the Ordinance, would he meaningless. The interprefa-
tion clause reads thus: Unless otherwise declared or in-
dicated by the context, whenever any of the following words

oceur in the Ordinance, the meaning hereinafter expressed

shall attach to (he same, namely . . . (2) the words

“land,” “lands ™ < real estate,” “ real property.” respectively.

include lands, tenements, and hereditaments, and all rights
thereto and interest therein,

In my opinion, the interpretation clanse, as to the words
referred to, cannot mean anything else when these words are
cmployed in the Ordinance withont any expressed meaning
given to them, except in the case of assessment, when a
specific meaning is given, )

It is conceded in this appeal that the water mains and
pipes of the company, which, it is claimed by the ecity, are
assessable against the appellants as real property, are in-
cluded in the assessment, and that the value of the buildings,
and improvements on said real property, without the mains,
would be that plac

I on them by Mr. George Alexander,
the only witness examined in the case.

On behalf of the city it is contended that the mains are
cither fixtures, or appurtenances, or hereditaments, and as
such are assessable, heeause they form part of the buildings
and lots, being attached thereto, and being a part of the
whole system called the ** water works.”

This contention is based principally on the ease of The
Consuniers’ Gas Company v. Cily of Toronto?. Boyp, (., who
rendered judgment in that case, seems to have followed the
principle laid down in the cases cited therein in support of hig
views. But it never straek him that these cages ave decisions
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given under 43 Eliz. c. 2, 8. 1, where occupiers of lands or
houses are declared assessable for the poor rate as provided in
the statute.

Here it is not a question of persons heing assessed ; it is
the real property, the land itself; so that ownership is not
taxed, but the land.

The decision in the case of Toronto Street Railway o, v.
Fleming,® is conclugive as to the difference hetween our as-
sessment law, and the law under 13 Eliz. ¢. 2.

The only case that seems to give some reason for the con-
clugion arrived at by Bovp, (', in The Consumers’ Gas Co. v.
City of Toronlo? is the case of Metropolitan B, W, Co, v. Fow-
ler.* This case is quite distinguishable from the one submit-
ted. The assessment law under which that case was decided is
a special Act ealled the Metropolitan and District Railways
(City Lines and Extensions) Act, 1879, 42 & 43 Vic. e. 201,
By the 16th section of that Act, it was provided that * with
respect to any lands which the two companies are by the pro-

ms of the Act authorized to enter on, take, and use for
the purposes of the railways, new street and works, and
which are in or under the roadway or footway of any street,
road, or highway, the two companies shall not be required
wholly to take those lands or any part of the surface thereof,
or any cellar, vault, or other construction therein or there-
under, held or connected with any house in any such street,
road, or highway, but the two companies may appropriate and
use the subsoil and undersurface of any such roadway or foot-
way, and if need be they may purchase, take and use, and the
owners of and the other persons interested in any such vault,
cellar, or arches shall sell the same for the purposes of the
railways, new street, and works, or any of them: and the
purchase of any such cellar, vault, or construction shall not
in any case be deemed the purchase of a part of a house or
other building or manufactory within s 92 of the Lands

'37TU.C.R.116; ‘62 1. J. Q. B. 5
264; 60 L. T. 390;: 42 W. R. 270; 57 1.

(1803) A, C. 416; 1 R.

', TH6,
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Clauses Consolidation Aet, 18457  The Court then, after
applving the provisions of the Land Tax Aect, 38 Geo. I11.,
¢, 5, to s 16 of the Act above referred to, came to the con-
clusion that the tunnel was the property of the railway com-

pany, and that as such it was taxable.

It was intimated during the argument that this case
virtually reversed the decision of Chelsea Walerworks Co. v.
Bowley.” 1 donot find anything of the kind. Lord Herschell
only referred to that part of the decision which said that

the water company, in respect of their right to lay pipes
for the purpose of carrving a stream of water through cer-
toin lands, had no interest in the lands, but had only an ease-
ment over them.  His Lordship does not seem to share that
opinion, but zoes on to add: =1 do not propose to enter
upon a further diseussion of those cases—Regina v. East
London Waterworks C'o.% and helsea Waterworks Co. v.
Bowley,” hecause the ratio decidendi in the case of Chelsea
Waterworks Co. v. Bowley® was distinetly this, whether the
decision was right or wrong, that the water company had no
greater rights than those which are possessed by a person en-
titled to an casement, and that they had no interest in the
land.”

This is exactly what Scorr, J., decided last year in an
appeal bhefore him by the same parties on a similar case, and
I have certainly no great reason to differ from his decision.

The question as to how the land is assessable has been
fully determined by the ease of Eleetrie Telegraph Co. v.
Overseers of Salford.”  Poilock, C.B.: * The estate extends
indefinitely upwards and downwards,”  Alderson, B.: * There
i= not any distinetion in principle between electrie finid con-
veyed through a parish and water conveyed through a parish
neither can it matter whether it is conveyed through space,

1T QU BOASS: 20 Lo Q. BOA20; 15 Jure, 1120, 18 Q. B. 705;
" M. C, : Jur. T11. "11 Bx. 181;.24 .. J. M. C.
116 1 Jur, N, S3OW.RLSIS.
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or above or under ground. for all up 1o heaven and all below
the earth to its centre are equally land.”

Following this decision, it i clear that under the city
charter an assessment cannot extend any further under-
eround or upwards than the limit of said land, owned by the
company.  Besides, according to the authorities, the mains
and pipes through the streets form part of said streets as
fong as they are there, and as the streets are exempt from
taxation under s 38, s-s, 5, of the city charter, it necessarily
ollows that thev are not taxable. Tf, on the contrary, they
were assessable as vealty, there is no doubt they would be
subject to sale, and under the law the town is prohibited from
selling either tl treets or any part thercof.

It was contended also on behalf of the company that their
ands or personal property were not assessable at all, because
the City had the power to tax their stock. But,
as the shares of the company are not taxed, neither their in-
come, =0 as to enable them to elaim that thev are payving
taxes on a double assessinent, 1 fail to see where the ]ll'“hl'll-
tion comes in, It will be time enough for the appellants,
when their income is taxed, to raise the objection that their
real estate should he exempt from taxation on the ground of
dohle assessment

Having reviewed all aunthorities cited as carefully as time
wonld allow me. 1 come to the conclusion that, 1st, the mains

reets form

and pipes of the company passing through the s

part of the streets, and as such are not assessable, hecause it

is especially enacted by the city charter that “all property
belonging to the city ™ is exempt from taxation: 2nd, that
these mains and pipes arve neither fixtures, nor appurten-
ances, nor hereditaments, forming part of the realty assessable
and belongipg to the company, outside of the limits of said
lots: Ard, that s. 31 of the ecity charter defines what is meant

by *land.” “real property ™ and * real estate™ in all cases
of assessment of real property: and 4th, that the assessment

on said lots is excessive,
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Fudgent, Appeal allowed and the assessment to be amended by de-

Rouleaw, J. dueting the sum of $94,580 therefrom.

Rppods From this judgment the city appealed to the Court in banc,
The appeal came to be heard on December 8th, 1896.
. MeCaul, Q.C., for appellant.
Jus. Muir, Q.C., and P. McCurthy, Q.C., for respondent.
|Jure 11th, 1897.]
Judgment WerMoRE, J.—In view of s. ¥ of the Ordinance incorpor-

sting the respondent company (No. 23 of 1889) and es.
30 and 94 of “The Companies’ Ordinance ” therein referred
to, this Court is in my opinion bound by the recent decision
of the Supreme Court of Canada in The Consumers Gas Com-
pany of Toronto v. The Cily of Toronto,* and must hold that
all the respondents’ mains and pipes which are within the
city of Calgary are assessable as land unless effect is to he
given to some of the respondents” contentions which are here-
after mentioned.

Sections 30 and 94 respectively of The Companies Ordi-
nance are substantially to the same effect as seetions 1 and 13
of the Act incorporating The Consumers’ Gas Company of
Toronto (11 Vie. e. 14) cited by Mr. Justice GWYNNE in
his judgment in The Consumers’ tins Company of Toronto
v. The City of Toronto.' It was urged however on behalf of
the respondent company that for the purposes of assess-
ment & 31 of the Ordinance incorporating the City of Cal-
aary (No. 33 of 1893), defined the meaning of * land,” ** veal
property,” and “real estate™ completely, and that those
words for such purposes only embraced what that section
specified and Wood v. MeAlpine® was velied on for such con-

! tention.

I do not dissent from that case, but I think the clear
indication of the Legislature in the Ordinance renders that

10, A, R, 234
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case inapplicable. In the first place the section provides Judgment,
that those terms * shall include all buildings ™ and the other Wetmore, J
things specified, it does not provide that they shall not in-
clnde what they ordinarily mean, and to hold that they do
not include what they ordinarily mean would involve an
absurdity, hecause in that case **land ™ as land in its ordin-
ary sense could not be assessed as such, only the buildings and
other things erected upon or aflixed to the land and machinery
and other things aflixed to a building as specified in the sec-
tion, and mines, minerals and quarries could be assessed as
land, the soil and the herbage, the picce or plot of land itself
could not be assessed as land, and if assessable could only be
pesessed as personal property under s, 32

Every section of the Ordinance hearing on the question
indicates that the Legislature never contemplated that, It
is unnecessary to decide, therefore, whether the definition
of these words as given in 8. 177 of the Ordinance is to bhe
applied to these words when used for the purpose of assess-
ment. The term * land ™ in itsell includes the soil.

It was further urged that no property of the company
was assessable in Calgary because the city had taken the

power to tax the shares in the company and, therefore,

they cannot tax the corpus, it would be a double taxation.
However objectionable that might be under the constitu-
tion of the United States, it affords no ohjection under the
laws in force in the Territories, In Ee parte Mcleod,”
the applicant was assessed in the Parish of Richibueto on his
personal estate; he was also liuble to be assessed in the city

of St. John under *“The St. John Assessment Act,” “on all
his personal property wherever the same may be,” and he was
J assessed on such property in the city of St. John. The Court

sustained the assessment in Richibueto.  That was a double

J., in deliv-

taxation in every eense of the word. Rircmie,

ering the judgment of the Court quotes Lovd Cfairns in Parl-

*1 Pugs. N. B. 226
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inglon v The Atlorney-General)® as follows: * As 1 unde -

Joostand the principle of all fiscal legislation it is this: if a

person sought to be taxed comes within the letter of the law
e must be taxed, however great the hardship may appear to
the judicial mind to be. On the other hand if the Crown seek-
ing to recover the tax cannot bring the subject within the
letter of the law the subject is free, however apparently within
the spirii of the law the case may otherwise appear to he.”
Scetion 38 of the Ordinance enacts that * all land. personal
property and income in the city shall be liable to taxation.”
In view of what I have held this property in question is land
and therefore embraced by the language of the Ordinance

which T have just 'I”"I"L

It was also objected that the mains and pipes were not

liable to taxation heeause of the agreement put in, whereby

it is alleged the City gave the company for a consideration
the right to put in such mains and pipes. | must say that
I am unable to appreciate this contention.  If it means any-
thing it must mean this, that hecause the -ty having the au-
thority to do so, has for a consideration allowed the company
to appropriate a portion of its property, the company cannot
be taxed. 1f that is correct, if the city for a money consider-
ation paid, sold a portion of its property, say an aerce of its
land, to s private citizen, such property would e exempt from
taxation hecause the city was paid for the land. [ think it is
quite suflicient to say that the Ordinance does not provide
that such property shall he exempt from taxation and the
whole purpose of the Ovdinance is that the property of all
the citizens within the city, no matter how acquired, unless
exempted as the Ordinance preseribes, shall be assessable for
the purpose of maintaining the ohjecets for which the incor-
poration was obtained. T am of opinion therefore that so far
as this bhranch of this appeal is concerned the respondents’
mains and pipes within the city of Calgary are assessable as

Tand.

‘L. R. 4 1. L. 122
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al hecause very

This, however, does noc dispose of this app:
serious questions are raised with respect to the form ol the Wetwore,

assessment and the powers of this Court to amend it.

If their mains and pipes are fistures to the lots assessed

within the meaning of s. 31 of the ordinance incorporating

the city, no amendment is necessary, the assessment is proper

If fixtures they ought to be assessed as such in con-
But I cannot bring my mind to the

ir. form.

nection with such lots.
conclusion that seven or eight miles of pipes extending from

il over the city and bevond it are

these lots and ramifying

fixtures to such lots as 1 have understood the term.

I can find no authority for holding that they are fixtures

except that of Boyp, (', in The Consumers' Gas Cowpany v.

T'oronto* and in that respect | must respectfully differ from

that judgment. The Queen v. Lee,” does not decide that they

are fixtures to the land or building where the pumping or

generating works are situated.  The mains and pipes were
not mentioned in that case.  The cases generally seem to

point in the direetion that such pipes and mains ought in

case they are situate in different wards or parishes making
separate and distinet assessments to he p mrlmnulvl.\ as-
sessedd in the different wards or parishes Consumers’ Gas
Company v. Toronto? and the judgm in the Suprem:
Court of Canada in this case already ed to. This seems
to me to be altogether inconsistent cir heing fixtures to

generating works

the land or building where the pumping o

are, '

The pipes and mains being, as decided in the last men-

ssessment 18 not correct,

tioned judgment, land, the form of
In fact the respondents have not on the face of the roll or of
the notice served on them been assessed at all in respect
of such mains and pipes. They have merely been assessed
respect to lots 26 to 32 in block 11 and the buildings and

M. C.106: Lo R 1 Q. B. 241;: 12 Jur, N. 8, ¢
: 14 W. R, 311,

Judgment.
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Judgwent. fmprovements on such lots,  Although no doubt the inten-
Wetmore o tions was o assess them in respect of the mains and pipes,
as a matter of fact the city has not in form so assessed
them, and as the roll stands at present no assessment in re-
spect of mains and pipes can be enforeed. It is claimed,
Lowever, that this Court can so amend the assessment and the
roll as to place these mains and pipes and the assessable
values of them in due form on the roll. Conceding for the
purposes of this hranch of the case that the Court of Revi-
sion under the power conferred by = 40 to alter the assess-
ment and amend the roll accordingly had such powers of
amendment, and that the Judge under s, 41 had similar
powers, and that this Court can exercise the same powers, I
think this Court is not in a position to make such amend-
ment, as it has nothing to make it by, and it might be an in-
Justice to the respondents to do so. The respondents were
served with a notice of assessment informing them that they
were assessed 100,315 in respeet of the value of Lots 26 to
32 in Block 11, and of the value of the buildings and im-
provements thercon. They appealed to the Court of Revision
ftom such assessment on the ground that too great a value
was placed on these lots, buildings and improvements. The
hurthen of showing that was cast on them: they were not
called upon to show the value of something clse in respect of
which so far as the face of the notice of assessment and the
roll went they were not assessed at all.  If the respondents
had heen notified in the notice of assessment that they were
assessed over $94,000 in respect of their mains and pipes, they
might have been in a position to show by evidence that they
were over assessed in that respect and to earry an appeal for-
ward on such assessment,
The rvespondents, therefore, not heing called upon to do
anyvthing hut prove that the lots specified and the buildings
and improvements thercon were over assessed, did not come

prepaved to prove anything else, and the mains and pipes
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not having on the face of the record been assessed, the prin-
ciple of ommia acta rite will not apply in favour of the city.
Mr. Alexander proved all that it wus necessary to prove for
the purposes of the respondents’ appeal, and the city can take
no advantage because he failed to prove the value of the mains
and pipes.

If the city wished to amend hy placing the mains and
pipes and their value on the roll, it was incumbent on them
to give evidence of the value so as to enable the amendment
to be made, and the respondents should have been in a posi-

tion to answer such evidence and show the true assessable

value of such mains and pipes if such evidence was erroneous.
If we amend now as desired without any evidence to show
the value, we would do what is practically against the prin-
ciple of cvery assessment law, that is, we would assess thes
respondents with respect to the value of these mains and
pipes without giving them an opportunity to be heard with
respect to such value.

On this ground, therefore, I am of opinion that this appeal
should be dismissed and the judgnient of my brother RovLian
affirmed.

[ think the appellants ought to pay the costs of this appeal,
hut as the respondents were successful as to the substantial
yuestion argued, namely, the right to assess the mains and
pipes within the city, and as the discussion of that question
took up mnearly the whole of the time occupied in hearing
the appeal, I think the fee allowed the respondents should
be comparatively small, $20.

Rionarnson, J., MeGuire. J.. and Scorr, J., concurred.

Appeal dismissed with costs.
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HEIMINCK v. THE TOWN OF EDMONTON.

Way—Highway—"Trail—Dedication—-Crown  Land—User—Squatter's
Right—DPatent— Reservation— Arbitration  and  Award—FEstoppe!
Arvial—Tudge’'s Findings—\ ppeal—Drawing Inferences of Fact.

The Edmonton settlement was surveyed by the Dominion Government
in 1882, At that time there were numbers of persons in occupation
of different parcels of the land forming the settlement.

One MeDougall was in occupation of the parcel shown on the Govern
ment plan of survey as River Lot 8, and had been so for some
years previously,  MceDougall's rights as a * squatter ™ under Th
Dominion Lands Aet, RN L (IS M,os B0 were recognized
by the Government, and he was given a right to pur e the log
outright at $1 an acre.  He exercised this right and a patent was
eventually issued to him on the 30th September, 1886,

I appeared that at the date of the survey there were two well defined
trails crossing the | and that both had been used as public roads
for a period of m than 20 years previous to the attempted clos
ing by MecLougall's successor in title of the trail in question in
this action—the southerly trail of the two above mentioned.

Per Scorr, Joo—The fact that the patentee before the issue of patent
never interfered with the user by the public of the trails crossing
the lot, or that he permitted such user, would not constitute an
implied dedication by him of such trails as highways. Having no
legal right or title of oceupation, he was not in a position to prevent
sueh user, and it wounld be unregsonable to hold that a dedication
should be implied as against him merely beeause he permitted an act
to be done which he was powerless t) prevent,

The patent contained the following words: ** Reserving thereout the
public road or trail one chain in width crossing the said lot.”
Scorr, J., held, that this veservation was not void for uncertainty,
but that the defendants, npon whom the onus of proof lay, had
failed to show that the trail in question was that one of the two

trails which was intended by the reservatim.

In the year INO4 the defendant muonicipality expropriated a part of
River Lot 8. MeDongall was then the owner of the portion ex-
propriated.  The plaintiff represented MeDougall on the arbitration
proceedings.  Upon the arbiteation it was material that the arli
trators in order to arrive the amount of the compensation should
ascertain whether the trail in question was a highway, His counsel
contended that it was a highway. The award found that it was
a highway.

Scorr, J., held, that the plaintiff was estopped from denying that the
trail in question was a highway.

Om appeal, Ricnarpsox and Wervore, LI, keld, that taking into
account all the facts, and applying the principles laid down in
Turner v. Walsh', a dedication of the trail in question ought to
bhe presumed and on this ground azreed in dismissing the appeal.®

50 L. J. P CO06: 6 App, Cas. 36 46 L. T. 50,

§ Reversed on appeal to the 8, ) of Canada, 28 K. (. R, 601,
i
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RouLeav, J., dissented, and was of opinion that the appeal should
be allowed.

Section 509 of the Judicature Ordinance
other things, that the Court on appeal hall have power to draw
inferences of fact, and to give any judgment and mal ny  ovder
which ought to have been made, and to make such further or other
order as the case may require.”

Per WETMORE, J,:—The exercise of these powers I con
discretionary with the Court, and possibly the Court
find facts not found by the trial Judge, unless
established by the evidence or the weight of tes
in favour of the finding. Where such is the case, however, I am of
opinion that the Legislature intends that this Court shall dispose
of the case without sending it back for a new trial.§

| Court in bane, June 11th, 1897.

provides, amongst

dive to be
gt not to

This was an action of trespass to land brought for the
purpose of trying the question of the existence of a public
highway.

The substance of the pleadings and the points in issue
appear in the judgment of Scorr. )., hefore whom the action

was tried without a jury at Edmonton.

(. M. Woodworth, for the plaintiff.
N. D. Beck, Q.C., for the defendant.

I,/Il/l‘ 24th /‘\'lh}|

Scorr, J.—In this action the plaintiff claims that he is
the owner and entitled fo the possession of certain portions of
River Lot 8 in the Edmonton settlement, and that defendant
municipality, by its agents and servants, entered upon same
and tore down and destroyed a fence which plaintiff had law-
fully erected thereon. He claims damages for the frespass
and a final injunction restraining further trespass.

The defendant municipality denies the plaintiff is the
cwner or entitled fo possession of the premises, and also de-
nies the trespasses complained of. By the third paragraph

t Now Jud. Ord. C. O. 1898, ¢, 21; R, 507; E. M. It. 868

§ See as to findings of fact by a Judge, as contrasted with the find
ings of a jury, Coghlan v. Cumberland (1898), 1 Ch. 704: 67 L. I.
Ch, 402; 78 L. T. 540, and Village of Giranby v. Menard, 31 &, . R
2, where the cases are collected, En.

VOL. 11, T, L. REPTS, —34
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of the defence, it is claimed that the acts and matters com-
plained of were done or occurred not elsewhere than upon a
public highway running over said lands and being within the
limits of defendant’s municipality.

The grounds upon which the existence of a highway is
claimed are as follows:

(a) That the patent from the Crown for River Lot 8 ex-
pressly reserved said highway for public use.

(b) That the highway was dedicated to the public use hy
the Crown, and by the patentee from the Crown, and such
dedication is to be implied from the following amongst other
circumstances, viz.:  That the said highway was notoriously
and uninterruptedly used as such by the public for a long
period of time, exceeding 20 years; that such user was with
the tacit consent and approval of the Crown, and also that of
the patentee from the Crown, hoth before and after the issue
of the patent, the patentee from the Crown being in actual
possession and occupation of the said land long prior to the
igsue of the patent with the consent of the Crown, and claim-
ing to he entitled by reason of such possession and occupa-
tion to the patent, which was accordingly issued to him; and
that such user was also with the consent and approval of the
Crown and the Parliament of Canada to be implied from
the public statutes and orders of the Goverpor-General in
Council and the departmental regnlations relating to traile
it the Territories,

(¢) By prescription under the provisions of 2 & 3 W,
IViie. 515 & 2

(1) By presumption of a grant or other lawful origin of
the right of user of the highway by reason of actual use
thereof by the public for a period exceeding 20 years,

Plaintiff by his reply joins issue, and says that if he is
not the owner of any portion of the lands claimed, he is en-
titled to possession thercof as against the defendants; that
the public highway claimed by defendants did not exist, that
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{ it ever existed it had ceased to exist as such, and the defen-
dants had accepted other highways in licu thereof. Plaintiff
Iso raised certain questions of law as to the sufficiency of por-
tions of defendants” defence.

The action was tried before e at the Edmonton sittings
on the 1st, 2nd and 5th days of November, and the 15th,
16th and 17th days of December, 1895,

About the beginning of February, 1895, one Wilson, who
was employed by plaintiff for the purpose, started to erect a
fence on the south side of Jasper avenue on the northern

boundary of the land in question.  On the 5th February while

the fence was in course of erection. the solicitor of defendant

municipality wrote plaintiff demanding the removal of the
fence, and claiming that it was being erected upon a public
highway. The next day the clerk of defendant municipblity
wrote one Camphell, constable, requiring him hy order of the
town council, to forthwith remove the obstruction which was
being erected on the travelled trail to the river, viz., on River
Lot 8, between Cameron’s and Sutter & Dunlop’s stores,
Campbell thereupon proceeded to remove, and did remove
some of the posts that had heen planted by Wilson on that
trail in erecting a fence for plaintiff. At that time no work
had been done on the fence except the planting of the posts,
ilthough material had been cut and been prepared for it, and
had been placed on the ground, but so far as appears from
the evidence these materials were not interfered with by de-
fendant municipality or under its authority,

I find that the wrongful act shewn to have been done on
ehalf of the defendant municipality was the removal of cer
tain posts which were on the trail crossing River Lot 8, here-
nafter referred to as the southerly trail, which is claimed by
defendant municipality to be a public highway. No evidence
vas given as to the value of these posts, but I think it may
w presumed that the damages caused by the frespass were

merely nominal.
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The Edmonton settlement, including River lot 8, was
surveved for the Government in 1882 by one Deane, a Domin-
ion land surveyvor.  This survey was approved and confirmed
hy the Survevor-Genersl on 25th day May, 1883, The pat-
ent from the Crown, which was issued to David MeDouga
the plaintiff’s  predecessor in title, on the 30th September
1889, contained the following reservation:  “Also reserving
thereout the public road or trail one chain in width crossing
the said lTot.”™ At the time of the survey and for some tim:
prior thereto, MeDongall, the patentee, was in possession of
the lot, and had made improvements thereon.  He remained
i possession up to the issue of the patent, hut it appears that
he purchased the lot from the Govermment, and that the pat-
ent issued to him on payment of the purchase money. On
30th September. IS8T, he registered a sub-divigional plan of
a portion of it.

At the time of the survey of River Lot 8, in 1882, ther
were Lo well defined Trails erossing it, viz., one north of what
i= now ealled Jasper avenue, as shewn on plan, and the other
south of Jasper avenue, and near the top of the bank of the
vallev of River Saskatchewan.  For convenience, [ will here
after vefer to the first mentioned trail as the northerly trail,
and to the last mentioned as the <outherly trail,

The southerly tail rar easterly from Lot 8 over River
Lot 10 into River Lot 12, where it divided into  two
branches, one branch continuing along or near the top of the
hank over River Lots T4 16 and 18 into, but not across, River
Lot 20, and the other branch running in a northerly or north-
casterly direction 1o Rat Creck, where it united with the
northerly teail, and with it formed the main cross country
trail north of the river. Epon Lot 8 and near its westerhy

houndary, the southerly trail divided into two hranches, one

leading down the bank to the river. and the other continuing
along the top of the hank across River Lot 6 into the Hud-
son’s Bay Company’s reserve, and through that reserve to the

company’s flat near the river,
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The northerly trail continued easterlv from River Lot 8
wross River Lots 10, 12, 14, 16, 18 and 20 to Rat creek, where
t joined the southerly trail. West of River Lot 8 it crossed
River Lot 6 into the Hudson's Bay Company’s reserve and
ver the reserve to the companyv’s fort,

Both these trails are shown on the field notes of the Gov-
ernment survey of River Lot 8, but with this difference, that in
he case of the southorly trail the points of intersection of both
ts northerly and southerly limits with the houndaries of the
ot are shewn, while in the case of the northerly trail. only the
point of intersection of its centre with the westerly houndary
s shewn, and neither its width or ite point of intersection
with the easterly boundary is defined by measurements. The
sual practice of Government surveyors is to note only the

int of intersection of the centre of a trail with a boundary.
The difference in the mode of noting the two trails on the
eld notes would indicate that the survevor considered the
southerly trail the more important one.

\s [ have already stated. it has not heen shewn that Me-
Dougall, the patentee of River Lot 8. had any title or right
of occupation prior to the issue of the patent to him. True
t may have been the case that those in occupation of the dif-
ferent lots in the settlement at the time of survey were given
the prior right to purchase, but that would not confer any
legal right of occupation until the purchase was completed.
I can find nothing in the Dominion Lands Act which gives
ny such right or anthorvizes the Governor-General in Council
to confer any such right. Such heing the case, the fact that
MeDougall before the issue of the patent never interfered
with the user by the public of the trails crossing Tot 8, o
that he permitted such user, would not constitute an implied
dedication by him of such trails as highways. Having no
right or title of occupation, he was not in a position to prevent
such user, and it would be unreasonable to hold that a dedi-
cation should be implied as against him merely becanse he per-

mitted an act to he done which he was powerless to prevent.
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The evidence is not in my opinion =ufficient to establish
an implied dedication hy the Crown of either of the trails as
highwave,  Evidence was adduced to shew that both have
been used as public roads for a period of more than 20 years,
but a dedication cannot be implied from that cireumstance
alone, ( Nee /.':‘t/fml v. Plunkett?) Nection 108 of the
North-West Terrvitories Act appears to indicate that since its
passing a dedication cannot he implied merely from user hy
the public no matter for how long a period.

There was, however, by the reservation contained in Me-
Dougall’s patent an express dedication hy the Crown as a
highway of “the public road or trail crossing the said lot.”
This reservation i not. as was contended on hehalf of the
praintiff, void for uncertainty,  The use of the word “ the ™
shews that it was intended to refer to a road or trail whict
was in existence and in public use at the time of the issue of
the patent.  The words ** one chain in width * are not intend-
ed as words of description of the trail as it then stood. but ar
merely intended as a provision that thereafter the roadwan
should he of that width.

Had there heen only one road or trail across the lot at that
time I would have had no difficulty in determining that there
wag a complete dedication of it as a highway, but as the evid-
ence shews that there was more than one, a latent ambiguity is
therehy dliselosed. and the onus of proving ihat the southerly
frail was the one veferved to in the reservation rests npon the
defendant municipality.

Some twenty witnesses were examined upon this point,
and a careful consideration of their evidence leads me to the
following conclusions, viz.: That at the time of the surve
in 1882, there were anly a few setilers in what is now the
town of Edmwonton. and the bulk of the trade was then in
the hands of the Hudson’s Bay Company. all or nearly all of

whose fraflic came over the lml‘llu-l'l) trail ; that the settlers
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from further down the river who then dealt with the company
usually passed to and from the company’s fort over the north-
erly trail; that the southerly trail was then ordinarily used
only by persons travelling between the town settlement and the
Fort and St. Albert, although settlers from down the river
who occasionally had business in the town settlement, or both
there and at the Fort, would also use the southerly trail ; that
by reason of these facts, the bulk of the travel was then over
the northerly trail. Between 1882 and the date of the issue
of the patent, there was a gradual change in this state of af-
fairs, The town settlement and its population and trade
gradually increased so that at the latter date the traflic over
the southerly trail was greater than that over the northerly.
I am not satisfied, however, that even at the latter date the
traffic over the southerly trail was so much in excess of that
over the northerly one as to entitle the former to be desig-
nated the main trail, or as * the ™ trail.

Mr. Chalmers, a Dominion land surveyor, who was ex-
amined as a witness for the defendant municipality, states
that in his opinion the southerly trail is the one intended by
the reservation, because the intersections of hoth sides of that
irail with both boundaries of the lot are shewn on the field
rotes, and only the infersection of the centre of the northerly
trails with the westerly houndary of the lot is shewn. I ean-
not but think, however, that if at the time of preparing the
patent reference were had to the field notes, the fact that
there were two trails crossing the lot would have heen disclosed,
and the necesgity of specifying which of them was intended
{o be reserved would have heen apparent. T am not satisfied
that the reservation was made with reference to what appeared
upon the field notes.

It was shewn that a reservation similar to that contained
in the patent of Lot 8 was contained in the patents of Lots
12, 14, 16, 18 and 20, and it was contended on bhehalf of the
defendant municipality, that the evidence shewed that the
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northerly trail did not cross Lots 18 and 20, and that there-
fore the southerly trail must have been the one intended to be
reserved as a highway.  As to this contention, I am not satis-
fiecd from the evidence that the northerly trail did not cross
these lots.  The evidence of John Fraser. upon whose testi-
mony this contention rests, is not clear upon the point. He
does not speak with certainty, and it is open to doubt whether
he knew the location of the houndary lines of those lots. On
the other hand, the plan of the settlement shews the
northerly trail as crossing those lots, and as crossing Rat
Creek at the head of Lot 20. Then there is the further fact
that the north branch of the southerly trail joined the north-
erly trail at Rat Creek, and if the northerly trail did not cross
Lot 20, the sontherly trail did not cross it either, hecause the
outherly branch of that trail only led into, not across, that
lot,

Ly opinion the defendant municipality has failed to
shew conclusively that the southerly trail was the trail referrved
to in the reservation in the patent of River f.of 8.

There remains the further question whether a dedica-
tion by McDougall of the southerly trail as a highway
should Twe implied from his acts or conduet subsequent to the
issue of the patent to him, or whether by reason of any such
acts or conduct he is estopped from denying that.it is a high-
W .l),

About September, 1894, the defendant municipality, un-
der the provisions of the Municipal Ordinance, ook the neces-
sty steps to expropriate that portion of River Lot 8 which
lies in rear of Lot 1, one of the lots south of Jasper avenue,
shewn on plan, for the purpose of extending MeDougall
street south from Jasper avenue to the top of the bank of the
river valley.  MeDougall was then the owner of the portion
sought to he expropriated. as well as of the adjoining unsub-
divided portion of River Lot 8, and in the arbitration which
ensued hetween him and the municipality for the purpose of
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ascertaining the compensafion due to him for the damages
resulting from such expropriation, the plaintiff represented
him as agent. Upon that arbitration it was material that
the arbitrators in order to arvive at the amount of compen-

sation which MeDougall was entitled to receive, should as

tain and find whether or not the southerly trail was a high-
way, hecause if it were, it afforded him an outlet from the
unsubdivided portion to Jasper avenue, and therefore the
extension of MeDougall street south was not required by him
ag an outlet. On the other hand, if the trail was not a high-
way, the MeDougall street extension would give him an out-
let, and he would thereby derive an advantage from the exten-
sion, which advantage the arbitration should, under sec.
43, part 8, of the Ordinance rveferred to, take into considera-
tion in fixing the amount of compensation,

The plaintiff was examined as a witness on hehalf of
MeDougall on the arbitration, and the evidence given by him
lcads to the conelusion that he was contending that the trail
was a highway., At all events the counsel for MeDougall on
the arbitration so contended. and also contended that Ly reason
of the trail being a highway, the extension of MceDougall street
did not benefit the adjoining land. He himself admits that
in

his opinion it was material for the arbitrators to find
whether or not it was a highway. 1t does not appear from
the evidence that the municipality opposed this contention.

A majority of the arbitrators found, as appears by their
award, that the trail was a highway, and 1 think there cannot
he any reasonable doubt that if they had not so found, the
mmonnt of compensation they would have awarded McDougall
would have been less than the amount they actually awarded
him on the basis of that finding.

In Pickard v. Scars® the following rule is laid down with
tespect to estoppel by conduet: ** Where one by his words or
conduct wilfully causes another to helieve in the existence of a

6 AL & E 469; 2 N, & P, 488,
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certain state of things, and induces him to act on that belief,
o to alter his own previous position, the former is precluded
from averring against the latter a different state of things as
existing at the same time.”

Tu Freeman v, Cooke* Parke, B.. in referring to the ruls
laid down in Pickard v. Sears® says: By the term * wil-
fully.” however, in that rule. we must understand if not tha
the party represents that to he true which he knows to be
untrue, at least that he weans his representation to he acted
upon, and that it is acted upon accordingly : and if whatever a
man's real meaning may be, he so conduets himself that a
reasonable man would take the representation to be true and
believe that it was meant that he should act upon it and did
act upon it as true, the party making the representation
would be equally precluded from contesting its truth.”

The rale Taid down in Carr v, Londan and Northweste
Lailiway Co.” ig as follows:

SHE a0 person either by express terms or by his conduct
imakes a representation to another of the existence of a cer-

tain state of facts which he intends 1o he acted on in a cort

way, and it is acted upon in that way in the helief of tie
existence of such a state of facts 1o the damage of him who
helieves and aets, snch person i< estopped from denying tl

existence of such a state of facts”

In Bvendale v, Bennett” Bravwerr, LT, says: Istop-
pels are oadious and <hould never he applied except in eases
where the person against whom it i nsed has so conducted
himsell cither in what he has said or done, or failed to say o
do. that he would unless estoppedd. be saying something con-
trary to his former conduct in what he had said or done.
or failed to say or do.” Tn &iwm v. Anglo-American Tele-

aph ColT BRAMWELL, LI, <avs: “An estoppel exists wher

‘D & 1.. 187;: 2 Ex
I, 3. C. P 1003
‘47T 0. B, 424 2
B. S50, B DOIss

4O L. T Q
7. R. 200: 44 J. P. 280,
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the truth is one way and a person is compelled to act as

if it was not the truth but something else was.”

It may be contended that the facte T have set out do not

bring McDougall’s conduct within any of these rules, inas-

muech as the representations made by him were not made or

acted upon by the defendant municipality, but were only

made to and acted upon by the arbitrators: but although
his conduct may not be within the letter of these rules. it may
still be within their spirit. The representations were made
with the intention that hy reason of belief in their truth de-
fendant municipality should he compelled to act upon them
as if they were true, and to its damage, and it was 0 com-
pelled to act upon them.

To my mind the evidence clearly shews that MeDougall's
representations as to the existence of the highway were helieved
hy the arbitrators and acted upon by them to the prejudice of
the defendant municipality ; and such heing the case. T think
that upon the ground of good faith alone he should as against
the municipality be estopped from denying the truth of those
representations, and 1 doubt whether in holding that he was
so estopped, T would be extending the principles of the law
of estoppel as they are stated in the anthorities T have quoted.

For the reasons stated T hold that MeDougall is estopped
a~ against defendant municipality from denying that the
southerly trail across River Lot 8 is a public highway

In his evidence hefore the arhitrators plaintiff stated that
MecDougall was then the owner of the portion of Lot 8 upon
which the trespass complained of was committed: that the
money would go to MeDougall if it were sold, and that the
property was in his (plaintifl’s) name.

The certificate of title under which the plaintift claims

title was issued to him on 5th December, 1894, after the
arbitration proceedings. Tt does not appear from the evidence
that after giving his evidence bhefore the arbitrators he ac-

quired any beneficial interest in the property. but even if he

S
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did acquire any such interest he must claim title under
MeDougall, and he is therefore bound by the estoppel.

Any beneficial interest acquired by him was so acquired
with full knowledge of the cireumstances creating the estop-
pel.

It may be open to question whether the defence of estoppel
is raised by the pleadings, and further whether such a defence
is required to he so raised in order to entitle a defendant to
avi Cooker cited above,

il himsell of it.  See Freeman v,

No objection was taken at the trial as to the admission of
evidence to prove it or as to the right of the defendant to
raise that defence; and it appeared to be conceded that it

was one of the questions in issue, In Stevens v, Buck® cir-
cumstances ereating an l'~|n,>|n'] were shown I»'\' the evidence
although not pleaded, and the Court directed a plea of estop-
pel to be added to the record.  Following that case 1 direct
that the defendant municipality may if so advised amend its
defence in such manner as to set up the estoppel.

[t was shewn by plaintiff that the portion of Lot 8 on
which the trespass complained of was committed wi
by defendant

s assessed
during the years 1892, 1893,
1894 and 1895, and it was contended hy plaintiff’s counsel

municipality

that although this did not amount to an estoppel, it was
a circumstance tending fo shew that the portion was not a
highway.

There was nothing in the acts or conduct of MeDougall
prior to the arbitration referred to from which a dedication
of that portion as a highway could be implied, and therefore
it was properly assessed up to and including the year 1894,

As to the assessment for 1895, it is shewn that plaintiff
appeared at the Court of Revision for that year, and on hig
application his name was substituted for that of MeDougall
on the assessment roll in respect of the property in question,
but even apart from this fact I do not see at present how the

‘8 U.C R, 1L
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assessment of the property for that vear can affect the matters
in question.

At the trial plaintiff tendered as evidence certain letters
written by the Surveyor-General relating to the question of
a highway across River Lot 8. These were ohjected to and

[ reccived them and certain evidence relating thereto subject

te the objection.

[ now hold that they ave not admissible as evidence be-
cause even if the Surveyor-General is an officer whose admis-
sion would bind the Crown, thev are at the most admissions
made by a predecessor in title after such predecessor had
parted with all interest in the property.

Judgment for the defendant.

From this judgment the defendants appealed, and the
1;||u-;|| came on to be heard on the 12th dav of December,
1896,

. MeCaul, Q.C., for appellant.

N. D. Beck, Q.C., for respondent.
[June 11th. 1897.]

Ricuarpson, J.—The plaintiff in this suit claiming to
be the owner of a part of River Lot 8 in the Edmonton Settle-
ment, according to the plan of the Dominion Government

survey (such part heing a narrow strip about fifty feet in

vidth and extending in depth about 17 wel) sued the de-
fendants for having on Gth February, 1895, hy its servants,
agents and town constable entered upon this strip, torn down
nd destroved a fence the plaintiff had legally erected thereon,
claiming

1. Damages for the acts complained of ;

2. An injunction restraining the defendants from fur-

ther trespassing on the said land.

\s a defence to the action the defendants denv the com-

mission of the acts charged. as also the title of the plaintiff
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as alleged, and assert that the land deseribed in the state-
ment of claim comprises a dedicated public highway.

The action was fried at Edmonton before Hon. Mr. Jus-
tice Scorr, the result of which trial was a dismissal of the
action. from which the plaintiff appealed to this Court, as-
serting on several grounds set up that the learned trial Judge
had erred in his judgment and asking this Court to reverse
such judgment and order a judgment to he entered for the
plaintiff.

The appeal was heard in December Term 1896, when, after
lengthy argnments, elaborately addressed to the Court by the
learned counsel on both sides, extending over several days,
judgment was reserved to enable the members of the Bench
hefore whom the appeal was argued to consider the various
and intricate questions submitted. This the three Judges
hearing the appeal, of whom T am one, have done, and our
apinions are given separately.

From the voluminous evidence given at the hearing be-
fore the trial Judge it appears, that across River Lot 8 as
shewn hy the Government map, a certified copy of which
was produced, there have heen for a number of years two
distinctly marked traile, for convenience named the north
and the south trails, travelled over by the public requiring
their use for a number of years both prior and subsequent
to the survey, without any interruption whatever (except
that in two or three instances as regards the south trail
parties had by building somewhat encroached on the sides,

still. however, leaving this trail roadway, used as such

until the plaintiff began the erection of a fence across it, for
the removal of which the action was brought).

The aim and ohject of the litigation was and is to have it
determined whether or not over the land in question there
exists a dedicated publie highway.

There was, as I construe the evidence, no question hut that
there had heen user (uninterrupted hy the owners of the soil)
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v the publie of this particular trail for a number of years Judgment
sefore suit, and while many of the witnesses owing to their Richardson.J
limited residence in the neighborhood. were not able to fix
this user up to twentv vears hefore suit. or more than about
cighteen years, these witnesses one and all testified that when

they came to that part of the country the trail was in use

as such.  Other witnesses, old scttlers, some going back
beyond 30 years, testified to the trail heing used as a highway
for considerably over twenty vears. Coupled with this is
the Government map in which i< defined the trail over the
ocus in quo as surveved in 1882, adopted by the Govern-
ment in 1883: the reservation in the letlers patent to
David McDougall of Lot 8 issued 30th  September, 1887,

“ reservi

g thereout the public road or_trail one chain in
width crossing the =aid Jot:" the fact of David McDougall
having been a squatter on Lot S for a number of vears
preceding the issuc of the patent to him and subsequent to
its issue up to 5th December, 1894, when he transferred a
part comprising the locus in quo to the plaintiff, during
which time no interruption or obstruction to its user by
the public was shewn. or hy the plaintiff up to February,

1895,

when the fence for removal of which the action was
Lrought, was erected.

There was further in evidence, properly as I think, as an
admission of the existence of the Tocus in quo as a public
thoronghfare, that the plaintiff. in an arbitration held in
194 anent expropriation for a street hv the defendants,
of another part of Tot 8, had asserted its existenc

1= such

or the purpose of enhancing the value of the portion ex-
propriated.  There was also evidence clearly establishing
the existence of the other. the north trail, as a travelled high-
way for a much longer period than the south one.

From this evidence the learned irial Judge was fully jus-
tified in my judgment in finding as he plainly has. that
both trails, i.e, the north and south one, had been used as
public roads for periods of more than 20 vears: coupled,




MRSk Deag=

4N

chardson

FERRITORIES LAW REPORTS, | VOL.

however, with this expression, he continues in his judg-
ment, *but a dedication cannot be implied from that eir-
cumstance alone,” and it is here that wy opinion differs
from hiz.  The learned trial Judge then proceeds and jus-
tifies dismissal of the action, by holdi

¢ that by plaintiff's
evidenee in the arbitration matter rveferred to, he was
estopped from denying the dedication claimed.

The argnment addressed the Court by the learned counsel
on both sides was chiefly upon the doctrine of 1-S|n]l|le| and
whether or not it was applicable as held by the learned trial
Judge in this case,

But as in my view of the law, when continuous user by the
publie, for over fwenty years, of a road over and across
piece of land, without interruption by the owners of the =oil,
whether the Crown or its transferees, during such continuous
period is proven, dedication not only may, but ought, to he
presumed, and this view iz based upon the decision in T'urner
v. Walsh,' and as such user has been found by the trial Judge
to have existed over the locus in quo for over twenty years
hefore the action, in my opinion the judgment of Mr, Justice
Scort dismissing the action was correct, notwithstanding 1
do not support it for the same reasons he has; and I agree
with my brother Judge Wrrymore, in holding that the appeal

he dismissed with costs,

WerMORE, J.—1 am of opinion that the judgment of this
Court ought to be for the defendant. 1 have reached this con-
clusion, however, for reasons different from those assigned by
my brother Scort, and in order for me to do so it has heen
necessary for me to find fuets which I cannot discover have
heen found by that learned Judge. The facts T have so found,
however, are not at all inconsistent with his findings.

I am of opinion that it is quite open to this Court to find
questions of fact not found by the frial Judge, and possihly

in some cases to find contrarv to his findings,
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Section 509 of the Judicature Ordinance provides that Judgment,
* The Court shall have power to draw inferences of fact and Wetmore, J
to give any judgment and make any order which ought to
have been made, and to make such further or other order as
the case may require.” These powers may under the same
section he exercised in favour of the respondents or parties,
*although such respondents or parties may not have appealed
from or complained of the decision.” The exercise of these
powers I conceive (o he diseretionary with the Court, and pos-
gibly the Court ought not to find facts not found by the trial
Judge, unless they are clearly established by the evidence, or
the weight of testimony is mamfestly in favour of the find-
ing. Where such is the case, however, 1 am of opinion that the

Legislature intends that this Court <hall dispose of the case

without sending it back to a new trial.

I entively agree with the trial Judge in his finding that at
~ the time of the survey of River Lot 8 in 1882 and at the time
r of the issue of the patent therefor to David McDougall there
were two well defined trails erossing it, one north and the
other south of what is now known as Jasper avenue, and that
the defendants failed to shew conclusively that the southerly
trail (the one in question in the action) was the trail referre |
to in the patent of that lot, and I agree that on such findings
the defendants failed in point of law in establishing that this
trail was dedicated as a public way by virtue of the reserva-
tion in the patent or the certificate of title to McDougall. I
have moreover very great doubts whether under the facts so
found, there being two trails crossing this lot, the reservation
is not void for uncertainty. I also doubt, assuming that no
trail had existed north of Jasper avenue, whether the trail in
' question answered the description of the trail mentioned in
the reservation, and in this connection 1 refer to Boyington v.
Holmes.* However, in view of the conclusion I have reached,
it is not necessary to express a decided opinion on those ques-

tions,
3 Ker (N. B.) 74

VOL. IL T. L. REPTS,
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I may also say that I have very great doubts whether the
doctrine of estoppel precludes the plaintiff from setting up
his right to the locus in quo by reason of the position that
David McDougall took at the arbitration to fix the amount of
compensation to be given for the lands expropriated for the
extension of McDougall street. 1 do not wish to be under-
stood as dissenting from the learned trial Judge on this ques-
tion, but as 1 have doubts I prefer putting my judgment on
another ground.

[ am of opinion that the defendants have established hy
an uninterrupted user of the trail in question by the public as
a public way for over twenty vears, coupled with the conduet
of McDougall, a dedication of the locus in quo as a road or
highway, and I am of the opinion that the reservation of a
public road or trail in the grant is a circumstance in ascer-
tamning whether as a matter of fact there was such a dedica-
tion by user. James Gibbons, one of the witnesses for the
defence, testified that he had lived in the Edmonton settle-
ment for thirty vears and that the trail in question to the
south of Jasper avenue had been travelled ever since he came
to the country, which would be therefore sometime in 1866.
Kenneth MeDonald swore that he first struck Edmonton in
1852, and that he came in by this trail, and that such trail
has been travelled ever since. It seems that when this man
first came to Edmonton this trail was only a road for saddle
and pack horses and for sleighs in winter, as there were then
no wheeled vehicles in that part of the country. This testi-
wony is not contradicted by any person except Malcolm
Groat, and some testimony hereinafter referred to of a some-
what similar character. 1 am not disposed to put very much
confidence in Groat’s {estimony. He swore that at the time
of the rebellion, and in 1882 and 1883, the trail north of
Jasper avenue was the only trail that crossed River Lot 8. The
rebellion we know as a matter of history was in 1885. Now

the overwhelming testimony in the case shews that in 1882
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when Dean made his survey the trail south of Jasper avenue
was a well worn, well defined, and largely used trail, and that
this trail crossed River Lot 8 is established heyond all gues-
tion, and Great in his cross-examination testified that the trail
crossing this lot south of Jasper avenue * was the only trail
used for traflic between the village and the fort at the time
of the survey,” and that “ prior to 1882 it was a good, well
developed cart trail.”

One or two other witnesses gave testimony with the appar-
ent object of shewing that at the time of the survey the only
trail that crossed this lot was the northerly trail, but they
either broke down in that respect on cross-examination, or
shewed that their memory on the subject was not to he relied
on. Gibbons™ and MeDonald’s testimony therefore remains
unimpeached. The fact of the southerly trail being used con-

tinuously in later years, for some years prior to 1882 and

down to the time of the trial, has been conclusively proved
Jusi the time when wheeled vehicles commenced to he used on
this trail is not very clearly established. Groat swears that
carts came into general use about 1862 However, 1 do not
congider this material. 1 find therefore as a matter of fact
that it is established by the evidence that the southerly trail
was openly, publicly, notoriously, and continuously used by
the general public as a road or way for over twenty vears

prior to the grant to David McDougall of River Lot No., 8 in

i
September, 1889, and that it continued to be so used down to
the date of the trial, subject*only to the obstruction placed or
attempted to be placed across it by the plaintiff, the removal
of which is the cause of this action. If the evidence estab
lished no more than this, I am very doubtful whether, in the
language of Sir Montague E. Smitu in Twurner v. Walsh,!

dedication may and ought to he presumed.” 1In Regina v.
Plunkett* it was established that owing to the fact that the
original allowancesz for roads were not opened in what were
called the Humber Plains in the township of Etohicoke,

people were accustomed to cross where they pleased, and in
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doing this they had used a way across the defendant’s lands
for over twenty years, The country was a sandy plain very
thinly settled and for a long time uncultivated and unin-
closed,  The Court held in view of the usual course of things
in this country that under the circumstances a dedication of
the way could not be presumed, and that notwithstanding
statute labour had heen performed on the way. The Supreme
Court of New Brunswick in Rex v. Good," as far back as
1826, had decided in effect  the same thing., The last
mentioned  Court  in Reg. v. Deane,” cited Rex v,
Good" with approval as establishing that under the circum-
stanees of o newly settled couniry stronger evidence of user
and dedication might be required than would be suflicient in
England to establish those facts. 1 am free to confess that
these decisions strike me with approval, especially as applic-
able to a country like the North-West Territories, where there
are vast tracts of country unfenced and uncultivated, where
the country is level and as easy, und sometimes easier,
travelled  outside  than  on the road allowances, which
in the great majority of instances are unopened, and
thercfore  the temptation  to  cut  across country is so
inviting,  But 1 have grave doubts as to the effect of
Turner v. Walsh.'  That is a decision of the Judicial Com-
mittee of the Privy Council, and if in point is conclusively
hinding on this Court.

The question that came up for the consideration of the
Committee in that case arose in New South Wales, where the
cirenmstances were in all probability somewhat the same as
they ave here, and the question was whether the dedication
of a way could he presumed under the evidence from long
continued user. The case was tried with a jury, and the trial
Judge charged the jury that user might be relied on in the
colony in like manner as it might in England for the purpose
of presuming and establishing dedication of a road. This di-

reciion was upheld by the Colonial Court and appeal was

Chipman's Rep. N. B, 85, %2 Allan N, B. 233,
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taken to the Judicial Committee complaining of the ruling
that user might be relied on in the colony in the same manner
as it might e in England. The Court held that the direction
was correct. In giving judgment Sir Montague E. Symitn is
reported as follows at page 56, ** their lordships are not aware
of any reason in point of law why the same presumption from
user <hould not be made in the case of . lands in the
colony as should be made in England . . . though the
natwre of  the wuser and the weight  lo be given fto
it way of course vary in each particular case.” I'vl'|l;|'>~ the
language of the judgment which I have underscored may he
sutlicient to shew that Regina v. Plunkett * and Rex v. Good
are not in point of fact overruled.  Possibly the attention of
the Judicial Committee may not have been sufliciently called
to the circumstances and surroundings of a new and sparsely
settied country embracing a large area It is not necessary to
express a decided opinion on the question because 1 think
there is farther evidence m this case to which I will now draw
attention under which, following the decision in Turner v.
Walsh ' 1 must hold that there has heen a dedication of the
way in question. Matters heing in the condition 1 have found
for over twenty years prior to the issue of the patent to Me-
Dougall, such patent issues and by it the Crown reserves “the
public road or trail one chain in width crossing the said lot.”
Now it is here where I think this reservation is a eircum-
stance worthy of consideration in determining whether or not

there

as been o dedication.  The presumption of dedication
by long user takes effect because a grant of the way is or may
he presumed Now whether this reservation in the grant to
MeDougall was good as such or not, whether it was void by
reason of some ambiguity or by reason of insuflicient descrip-
tion or not, it is clear that the Crown intended to recognize
and reserve a way which had been used and was in existence
across this lot hefore the grant i=sued, and therefore it is open
to be presumed, as the term is understood as applied to ques-
tions of the kind I am considering, that the Crown had pre

viously made a grant of such a way, at any rate it iz a circum
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stance that points in that direction. McDougall receives this
patent, he must have been aware of its contents, he must have
been aware that the Crown intended to reserve some trail or
way, and I think it is in this connection important to bear in
mind that McDougall and the persons through whom he
claimed his s(quatter l'l;.:hl.\ had been in possession ol this
very lot during a great portion of the time during which this
trail was heing used by the public, hecause presuming a grant
of the way he would be in a better position than anybody else
to know what way had been granted. The public then having
used this trail in the manner I have deseribed, McDougall
being possessed of the knowledge and aware of the facts to
which 1 have referred, and the user of the trail still going on
unnterruptedly, appeared by his agents before the arbitrators
:lp]milllml under sec. 269, sub-sec, 5, and sees, 239, 240, 241,
and 242 of the then Municipal Ordinance (Cap. 8 of the Re-
vised Ordinances) to determine the amount of compensation
to he awarded to him for the expropriation of his land by
reason of the proposed extension of McDougall street.

In view of sub-sec. 6 of gee. 269 of the Ordinance it was
clearly a matter for the consideration of the arbitrators in
fixing such compensation, whether this trail existed as a high-
way, for if it did McDougall had an outlet to Jasper avenue
and would not be benefited by the extension of MeDougall
street, and therefore would be entitled to more compensation
for his land so expropriated, and McDougall by his agents
made this  very contention bhefore the arbitrators: he
represented that this was a public trail and thereby got more
damages than he would otherwise have got. 1f the trail were
a highway it could only be so by virtue of the user, and
hecause it was the trail intended by that patent. 1 am of
opinion that leaving the question of estoppel out of considera-
tion this conduct of MeDougall’s coupled with the long
user to which T have referred, is such that, to use the langnage
of the Court in T'urner v. Walsh,' “ dedication of the trail as
a public way may and ought to be presumed.” It is not neces-

sary, 1 take it, in order that a dedication may he presumed
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that it must be established as against each separate owner ol
the land; that is, that unless it is established as against the

Crown hefore they parted with the title, the time must t
new commencement and make a fresh departure in order to
establish it as against the patentee. On the contrary, the time
having once commenced to run, if the |v|‘<-»1l1|||n||vv|| can bhe
raised by the long user coupled with other acts, whether of
the Crown or patentee or of both, it will be found, unless it
is shewn that something in the meanwhile occurred which
prevented the owner or the person by whom the grant is pre-
sumed to have been made from entering to interfere with the
user. McDougall appearing before the arbitrators practically
gays to them, I am the owner of this land, and I concede that

this is a way, | concede that it must be presumed that there

had been a grant of this trail as a way. It is an admission on
his part which coupled with the user I think any jury or
judge of fact would be justified and ought to take against
him, and 1 therefore find under the evidence that there was a
dedication of the way in question by user and consent of the
parties. The locus in quo on which the alleged trespass was
committed is embraced in the second piece of land desceribed
in the statement of claim and in the certificate of title to the
plaintiff dated 5th December, 1894,

Heiminck therefore obtained this title from MeDougall
after this arbitration, and after the dedication of the road was
complete.  He can get no better title than MeDougall had,
and he takes his title subject to the right of way [see Terri-
tories Real Property Act, 49 Viet,, ch. 51, s, 61, par. (¢), and
Land Titles Act, 1894, s, 56, par. (¢).] 1t has been urged
that T'wrner v. Walsh,' is not applicable to this case because
it must be presumed that the government were aware of the
road in that case being used, as the mails were carried over
it. I do not think that that fact lay at the root of that de-
cigion at all. The Court simply held, as I have hefore stated,
that the same rule that applied in England applied to the
colony, and it is clear that in England knowledge of the per-

son who or authority which is presumed to have made the
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grant will be presumed from the open and notorious user in
Wetmore, 1 the absence of anything to rebut the presumption.

As 1o the circumstances under which a |

ant of an ease-
ment will he presumed see Ring v. Pugsley.'*  This case was
appealed to the Supreme Court, and sent back for a new trial,

but not on grounds affecting the purposes for which 1 refer

The question is not alfected by the provisions of
sec. 15 of the Acts of 1891, ¢h, 22,

to the case,

There is nothing in this section or in =ec, 108 of the

North-West Territories Aet or in see. 91 of the Acts of 18580,
ch.

25, providing that highways or roads can only be dedi-

cated in the way there set out, as was provided in the New

South Wales Aet under consideration in Twurner v. Walsh.!

In my opimion the judgment entered for the defendants

should be attirmed and this appeal dismissed with costs,

Rovreav, J—~This is an action hrought by the plaintiff

against the defendants for a trespass on a plot of land, being
part of Lot No. 8 in the town of Edmonton, in the district of

Alberta, known as the piece of land hetween John Cameron’s
and Sutter & Dunlop’s stores,

The defendants pleaded that there was a publie highway

over the plot of land, and justified their acts in the proper

use of that highway., The question in the action is whether

or not the defendants have proved that such a highway had
become dedieated at the time of the grant from the Crown
dated the 30th September, 1887,

wis contended hy the defendants that by a continuous

user ol rwenty  vears without any mterruption or inter-

ference on the part of the Crown. when the Crown had

power to dedicate, a dedication might he presumed,

is a fact that the Crown interfered and interrupted the

| said dedication, it such dedication could he had by user

inst the Crown, in the vear 1835, when the patent for

Lot 8 in question was given to David MeDougall, containing
| the

eowords: alse reserving thereout the public road or

2P & B (N B)
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t me chain and a half wide crossing the same.” In order
{ aim dedication by the Crown by a continuous user ol
twen vears  without any mterruption or interference
( t= part, the defendants must prove that the said trail or

was used since the vear 1866 as a public road or trail.

I'he only evidence produced by the defendants which re-
fer< to the vear 1866, is the evidence of Kenneth McDonald
He savs that he came to live at Edmonton in the year 1866,

in 1869 he squatted upon River Lot 20 and alterwards

got a patent for it. When he squatted upon River Lot 20

¢ were no settlers between that and the Fort. It is

abundantly proven by all the other witnesses that the trail

wstion was used principally by the settlers of Edmonton

to zo to the Fort, and that the main trail was the trail
passing north of Jasper avenue, called the * Vietoria Trail,
h was used by freighters and the mail stage. Besides

it is sufficient to look at the map to ascertain that fact. No
person would come by this trail, lengthening their road by
several miles, when there were no settlers at Edmonton, and
where the only husiness they could have was with the Fort
of the Hudson's Bay Company. It is evident therefore that
Mr. Kenneth McDonald is romancing when he speaks of the

He

must be alluding to the north trail crossing Lot 8 near Rat

trail in question when he struck Edmonton in 1852

Ureex,

William Borwick, another witness, who came to Edmon

ton in the fall of 1853, swears positively that he came in by
the Victoria trail that crossed River Lot 8 north of Jasper
avenue, and that it was the main trail up to 1879, bheing the

t

¢ of the survey by Mr. Deane. Maleolm Groat is still
ore positive,  He said that the Victoria trail, sometimes
called the Fort Pitt trail, erossed River Lot 8 north of Jas-

per avenue in 1861, and that in 1881-1882 that trail was

only trail crossing River Lot 8. It was the trail that all

t traflic. was on. The Hudson’s Bay Company had all
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their traflic on it in those days. So it seems to me ¢l

proven that the trail in question, south of Jasper avenue,
was only opened and travelled by settlers at Edmonton hav-
ing business at the Fort, and that it was only a local trail
for local purposes,  So that 1 am of opinion that the defend-
ants cannot claim user against the Crown. because it is im-
possible that that trail should have been used for 20 vears
before the patent issued to David MeDougall.

Besides, T doubt very much whether or not the case of
Turner v. Walsh,' would he applicable and good law in this

country, B¢

tion 108 of The North-West Territories Aect,
19 Vie, e. 50, provides that, * Whenever the Governor in
Council receives notice from the Lieutenant-Governor that
it is considered desirable that any particular thoroughfare
or public travelled road or trail in the Territories, which ex-
isted as such prior to any regular surveys, should he con-
tinued as such, the Governor in Council may direct the saine
to be surveyed by a Dominion land survevor, and thereafter
may transfer the control of each such thoroughfare, public
travelled road or trail, according to the plan and description
thereof, to the Lieutenant-Governor in Council, for the public
uses of the Territories,”

It would be very inconsistent with this law, if a dedica-
tion of any such trail was contemplated by mere user. On
the contrary that law contemplates that before a trail 1s
dedicated the proceedings above referred to must be had.

In Regina v, Plunkett,® it was decided that “ No right by
dedication could have heen gained by the public while the
fee remained in the Crown.” At all events whether or not
the case of Turner v. Walsh' would be good law, 1 am of
opinion that the defendants failed in their proof as to the
continuous user of twenty years without any interrup-
tion or interference on the part of the Crown.

[ cannot overlook the fact also that the corporation of
the town of Edmonton have very little merit in claiming
this part of the trail in question as a public road, for it is
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of evidence that the property on the =outh side of Jasper
avenue and lyving between the stores occupied by John Cam-
eron and Sutter & Dunlop, and being part of River Lot 8
(the very trail in question), was assessed to David MeDougall,
but the Court of Revision struck out his name from the
assessment, and substituted that of the plaintiff (evidence of
Arthur G. T

p. 29). The printed plans for the use of the municipality

wdall, clerk of the municipality of Edmonton,

filed in this case do not shew any trace of the trail in ques-
tion, meaning thereby that the municipality never claimed
the said trail as a street or public road. The fact also that
the municipality allowed Cameron and others to build partly
on this trail, and leaving only a passage about 50 feet wide,
is further evidence that the said municipality never claimed
that trail as a public road or street, otherwise it could have
taken means to prevent such a trespass, Taking these facts
into conneetion with the fact that Jasper avenue was opened
by the defendants across lot 8 and improved by them, that
McDougall street  was  expropriated  for the purposes of
connecting Jasper avenue with the road down the hill going
to the ferry; also that this trail has been done away with to
go to the Fort, and streets opened instead, 1 am of opinion
that it was never the intention of the municipality to claim
that part of the trail as a public highway. 1 cannot come
to any other conclusion also than the learned trial Judge
was right in his conclusion that the trail mentioned in the
patent to David MecDougall was, according to the evidence,
the main trail passing north of Jasper avenue, and was the
only trail dedicated by the Government,

As far as that part of the judgment of the learned trial
Judge holding that the plaintifl was estopped from denying

that the southerly trail across Lot 8 is a public highway, I

must confess that I cannot agree with him after due con-
sideration of the authorities cited. Because a person would

testifv on an arhitration case to open a road or street across

459 1
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his property, that he does not want that road, because he
has another road to reach the place or outlet contemplated,
I don’t think that he is estopped in another case from saying
or denying that the said trail or road was dedicated. A
may allow B 1o cross his property for a certain time, still
B cannot claim that this indulgence is a dedication, unless
he comes within the common law of user.  As it was said
i the case of Dunlop v. The Township of York,"® * In a new
country like Canada, user of a road by the public is not to

he too readily used as an evidence of an *intention” on the

part of an owner to dedicate it,  Such user is very genera

permissive, and allowed in a neighbourly spirit, by reason ol

access to market or from one part of a township to another,
heing more easv than by the regular line of road.  Such user
may go on for a number of years with nothing further from
the mind of the owner of the land, or the minds of those
using it as a line of road, than that the rights of the owner
should be thereby affected.” It is exactly what took place
in thiz case, when Edmonton came to be settled.  Settlers
having to deal with the Hudson’s Bay Company made a
short trail to reach there. Since the incorporation of the
fown the trail has been given up and streets have heen opened
to the public, That piece of the trail in question is only used
hy those that wish to cross the river by the lower ferry: all
the rest of the trail has been interrupted and closed.

I am of the opinion that this appeal should be allowed
and that the judgment should he entered for the plaintitf
for the sum of $40, as-heing the amount of damages proved,
and the defendants forbidden to trespass on =aid lands hy
their servants, or to claim or use said lands, or any part
thereof, as a public highway under the jurisdiction of the
municipality or otherwise: the defendants to pay the costs of

the Court helow and the costs of this appeal.
Appeal dismissed with costs.

16 Grant Ch. 216,
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ADMINISTRATION.

Nee PRACTICE,

ADMISSI1ION.

On point of law Nee CREDITORS
RELIEF ORDINANCE

ADVOCATE.

Advocate —Nolicitur ~Legal
gions Ordinance Ntriking off
Suspension. |—Under the provisi
1 Professions Ordinanes

16, which enacts that ** the
Court may strike the name
of any advocate off the Roll of Adve
eates for default by him in payment of
moneys received by him as an advo
cate,” the Court has no power merely to
suspend an advoeate temporarvily from
practice. In re Forbes, Advocate (No
1, (Ct, 1896), p, 410,

Legal Professions Ordinance
\dvocate Striking Off  Rolls R
ingtatement Waterial Required on
A pplication. ) The Legal Professions
1895, confers no jurisdiction
upreme Court of the N, W
T. to reinstate an advocate who has
been struck off the rolls. Semble, that
in this ease had there been jurisdiction
the application must have been refused
on the grounds (1) that the applicant
wis in default in not paying the costs
which by the order striking him off he
had been ordered to pay (2) that
there was no evidence that the
was not liable to application to
strike off in respect of moneys other
than those in vespect of which he had
been struck off. and () the lapse of
time since the misconduet charged was
unusually short In re Forbes, an
Advocate (No. 2), (Ct, 1806), p. 423
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Ivoeate |

Legal Professions Ordinance
ldvocate—Ntriking Off the Rolls—Re-
instatement Reseission of Order
lurisdiction. | The Court having, as
lield ante, p. 428, no jurisdiction to re
instate an advocate struck off the rolls,

nnot effect the same result by rescind
ing the order. In re Forbes, Advocate
(No, 3), (Ct, 1897), p. 447

AGENCY.

See PRINCIPAL AND AGENT.

AMENDMENT.

Nee CONDITIONAL SALES LANDLORD
AND TENANT—I'RACTICH

APPEAL.

Nee CONDITIONAL SALES—CONVICTION
CosTs Wars ASSESSMENT
AND TAXATION—CRIMINAL LAw

ASSESSMENT AND TAXATION.

Assessment and Taxation (om-
panies Ordinanee fias and Water
Company Vaing and Pipes Real
Estate— Land—Fixtures Exemptions

Double  Taration Lmendment of
Roll on Appeal—Appeal.]—Where a
water works company was assessed for
certain lots, and opposite the entry $
under the heading on the assessment
roll: * Value of lot in parc without
improvements ”  was placed $315,”
and umder the heading * value of build-
ings or other improvements,” was placed
100,00 and in this latter sum it
was intended to include the company’s
water maing and pipes laid on the
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streets of the eity. leld (1), re
versing the decision of Rovieav, J.,
and following The Consumers’ Gas
Company of Toronto v. The City of
Toronto, 27 8. . R, 45, that the com-
pany's water mains and pipes were
assessable as ** land (2) That, how-
ever, the form of the assessment did not
include the mains and pipes, and that
the attempted assessment of them was
ineffective, and that the roll could not
be amended in view of the f that the
value of the maing and pipes had not
been made a question in the proceed-
ings, (3) That the fact that the city
charter gave power to assess the shares
of the company did not prevent the eity
from exercising the power also given
thereby to assess any part of the com-
pany's real or personal property. (4)
That the fact that the mains and pipes
were laid under the authority of an
agreement with the city in that behalf
did not exempt them from assessment.
The Calgary Gas and Water Works
Co. v. The City of Calgary. (Ct. 1897),
P40,

ATTACHMENT OF DEBTS.

Attachment of Debts (arnishe
Summons-——Issue \ttachable Debt -
Lrtent of Issue — Fraudulent Convey-
avece—Future Creditors. | An issne
was directed to  try  the question
whether certain moneys in the hands of
n garnishee—being part of the purchy
price of certain designated lands in
respeet of which moneys a garnishee
summons had been iss against the
garnishee— were, at the time of the ser-
viee of  the rnishee  summons, the
woneys of the plaintiff in the issue, a
itor of the judgment debtor, as
ainst the defendant in the issne. The
moneys songht to be made subject to
the garnishee  summons  were  the
balance of the purchase price of land
sold by the judgment debtor's wife to
the garnishee. 1leld, per Rouleau, J.,
the trial Judge, that the Court in such
an issue could not enquire into the
question whether the land, having
formerly been that of the judgment
debtor, had been fraudulently conveyed
to his wife. On appeal to the Court in
bane: Tleld, reversing the judgment of
Reulean, J., who adhered to hisormer
opinion, that the Court could so enquire,

(Reversed and judgment of Rounlean, |

J., restored, 24 8, C. R, 6%3) Per Me-
Guire, J.—It was not open to the de-
fendant in the issue to contend that the
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moneys sought to be attached did not
constitute an attachable debt, because
the form of the issue, which might have
been so drawn as to have raised that
question, was based on the assumption
that the moneys were attachable if a
debt at all, and the defendant was
boond by the form of the issue; and
the moneys ddid constitute

‘hable debt, Per Wetmore, J.
The moneys in question did not consti-
tute an attachable debt: but it was not
open to the defendant in the issue so to
contend, because she was estopped by
reason of having applied for and obtain-
ed an order for the payment into Court
of these moneys by the garnishee in the
garnishea proceedings, Per Rouleau, J.
The moneys did not constitute an
attachable debt, and it v pen to the
aefendant to raise thac question upon
this issue: the question whether the
moneys were attachable was a question
of law involved in the issue: if the
moneys were those of the judgment
debtor they were attachable; if those of
the defendant they were not.  Wetmore
and MeGuire, JJ. (Richardson, J., con-
curring) found as a fact upon the evi-
devce that a certain business alleged to
have been the separate business of the
defendant (the judgment debtor’s wife)
was not in fact her separate business:
and that consequently moneys derived
from that business were not her
sop property : and that the land,
the proceeds of which were in question,
was in truth the land of the judgment
debitor, and had been fraudulently con-
veyed to s wife,  Pe, MceGuire, J.—
(10 If at the time of a voluntary settle-
ment the settlor were either insolvent,
or became  so  immediately on  the
making of the settlement, and he was
indebted at the time, so that the then
axisting creditors could have impeached
the settlement, then if any of these
debtors still remain unpaid subsequent

creditors may also impeach it. (2
Furthermore a luntary  conveyance,
made under such circumstances, may be
set aside at ivstance of a subsequent
creditor, notwithstanding that no debts
contracted before the conveyance remain
unpaid : Jenkyns v. Vaughan, 3 Drew.
419; 25 L. J. Ch 2 Jur. N, 8B,
R V. It 214 Taylor v. Coenen,

1 Ch. D, 636: 34 L. T. 18: Holmes v.
Penny, 3 K. & J. 90: 26 L. J, Ch, 179;
3 Jur. N. 8, 80; 5 W, R. 132 and
Newman v. Lyons, 12 Can, L. T. 262,
considered. Per Roulenn, J.—In order
to set aside a voluntary conveyance as
against future ereditors it is necessary
to show that it was made with the view
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of entering into a risky business, and in
the event of failure for the purpose of
securing the property against future
ereditors.  Hull et al. v. Donohoe (No.
1 (Rouleau, J., 1803), (Ct, 1804),
>

Attachment of Debts Garnishes
Lremptions Proceeds of Eaempted
Property—Voluntary Sale by Debtor of

Chattels Exempt from Seizwre— Right
of Creditor to Garnish Proceeds.]—1he
proceeds  of chattels, exempt from
seizure and sale under execution, volun-

tarily sold by
Nlater v
shee

a debtor, are attachable,
Rodgers Nheppard, Garne
(Richardson, J., 1897), p. 310

BAIL.

Criminal Law
zance Estreat Nittings of Court
Non-appearance otice to Appear —
Notice of Intention to Estreat.|—In a
recognizance of bail the expression ** the
next sittings of a Court of competent

Bail Reoogns-

criminal jurisdietion,” means the npext
sittings  fixed by the Lieutenant-
l.n\wlmr in Council 1 pursuance of

- WO, Acet, s, 55, The fact that
a ,\pm ml sitting was held in the interval
pursuai t to the N, W, T, Amendment
Act, 1801, s, 12, s-s 2, for the trial of
a designated prisoner confined in gaol
and awaiting trial, did not affest the

obligation of the accused to appear at
the next sittings fixed by the Lieuten-
ant-Giovernor, 0 notics to the bail of
intention to est t or to produce the

accused is  necessary, Regina v,
Schram, 2 U, C. R. 91: Re Talbot Bail,
230 R.65  In re MeArthur's Bail
(No. 1), (Ct. 1896, p. 413,

BANKRUPTCY AND INSOL-
VENCY.

Bills, Notes and Chegues
and Creditor—Agreement for Composs
tion and Discharge Viterations in
Terms of Agreement Default—Pay
ment of Composition—Renewal of Orie
aginal  Debt Payment  into Court
Costs.|—The defendant being in lhtﬁ
culties procured from all his cr
among whom were the plaintiff;
of comporition and rge on the
terms that within sixty days he should
give them secured promissory notes re-
presenting 75 cents on the dollar. Be-

Debtor

AND CHATTEL MORTGAGES, 193
fore the expiration of the 60 days the
agefendant, under pressure from his
oreditors and by an a ngement with

them, sold his entire
terms, which netted 6
dellar to the creditors,
by the purchaser's promissory notes.
All the creditors except the plaintiffs,
upon receiving the G4, cents on the
dollar, gave a formal discharge to the
fendant. ‘The plaintiff sued upon the
promissory notes for the balance of
their original debt, or alter
the difference between nl‘u and
cents on the dollar.  The defendant
among a number of other defences
paid the amount representing this differ-
ence into Court, together with costs up
to defence, The jury found in answer
to questions, (1) that the plaintiffs did
not receive the G4% cents in full of
their claim; ( th they did receive
it on account of the 75 cents: and (3)
that the G4% cents were not paid on
account of the original claim :—lleld,
that the plaintiff’s action on the promis-
sory notes was discharged by the agree

sets on certain
cents on the
, payable and paid

ment for comp:sition and discharge,
although its terms hau not been ful-
filled ; and the trial Judge, Rouleau, J.,

the action with costs. An
the plaintifis was dismissed
with costs (affirmed on appeal to 8. G,
of ., 26 8, C. R, 372), Effect of pay-
n.«u( ml.. Court upon form of judgment

dismissed
appenl by

and disposition  of costs  discussed.
Howland et al, v. Grant. (Rouleau, J.,
I8O5), (Ct, 1895), p. (58,

BILLS OF SALE AND CHATTEL
MORTGAGES.

Bills of Sale Ordinance — Foreign

Chattel Mortgage—Removal of Goods
to Terrvitories—Non-registration in Ter-
| ritories Bona Fide Purchaser—Con-

vergion.]—A chattel moitgage made in
a foreign country upon goods there,
which is valid and binding there as
arainst not only the mortgagor but also
ubsequent mortgagees and purchasers,
is valid and binding to the same extent
in the Territol notwithstanding that

| the provisions of the Bills of Sale Ordi-

navee of the Territorier have not been
complied with. Where, therefore, goods
then being in a foreign country were
comprised in such a mortgage and sub-
sequently removed to the Territories,
and there taken by the agent of the
mortgagee out of the possession of a
bora fide purchaser for value without
rotice of the mortgage, and the latter
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sued the agent for conversion Held,
reversing the judgment of Rouleau, J.,
that the plaintifft could not succeed.
Bonin v. Kobertson. (Ct, 1893), p, 21,

Description
Gencral

Chattel Mortgage
Interpretation—Construction
Pollowing Particulay Words—Ejusdem
Genevis  Rule Inferior  Following
Nuperior, | 1leld, that the following
description in a chattel mortgage, " All

ofhice  fixtures, lamps, desks,  chairs,
furnitur stationery and all  goods,
chattel wl effects mow in the store
and office of the mortgagors,” did not

include o safe, the general words being
restricted by the preceding  words,
Goldie v, Taylor. (Scott, J., 186),
p. =2US,

CONDITIONAL SALES —~DBANKRUPTCY
AND INSOLVENCY

See

BILLS, NOTES AND CHEQUES.

In

of
1

Irrequlay
utiee

Promissory Note
durscment Presentment

Dishonour Wairer of Fudorser I
coming Administrator,]—"The defendant

M. put his name on the back of a
promissory note made by M. M. in

favour of the plaintiff, which was then

delivered to the plaintill Held, that
defendant A. M. was an endorser of the
note, linble as such to the payee and
entitled to notice of dishonour. M. M
died before maturity of the note, and
defendants A, M, and 1L ypoint
ed two of his administrators W
their appointment and before maturity,
they had a conversation with the plain
tiff in tespect of the note, and plaintift
swore that he told them when it would
be due, and one of them asked for an
extension of time, which was granted
Defendant A, M. swore that plaint

told him not to worry, that he would
not look to him for payment, but take
whatever the estate was able to pay,
and he did not ask for an extension,
nor did he hear defendant Il ask for

my.  Defendant conld not remember
what took place:—Held, insuflicient to
prove that defendant A, M. waived pre-
sentment or notice of dishonour. “I'he
plaintiff also, before maturity, pursuant

ty administrators’ advertisement  for
ereditors, filed with their solicitor a
copy of the note and statutory declara
tion that it was unpaid Held, that
this is not such a presentment as is re
quired by section 45 of * The Bills of
Exchange Aet, 1800 " Held, also, that

rotwithstanding the endorser  beeam

QUES——CERTIORARI, [vow.

one of the deceased maker’s administra-
ors before maturity of the note, pre-

sentment and notice of dishonour were
nevertheless necessary. IFraser v. Me-
Leod.  (Scott, J., 1805), p. 164,

Promissory Note Endorsement
without Value Fraud — Set-off De-
feated. |—Action by an endorsee against
the maker and the endorser of a prom-
issory note.  Defence that the indorser,
for whose benelit the note was made,
and who had received the eonsideration,

endorsed it 1o the plaintifi's  brother,
who when he was indebted to the en-
dorser in collusion with the plaintiff,
and for the purpose of defranding the

endorser, and preventing him from col-
leeting the sums due by the plaintiffs
to others, the note to the
plaintift without consideration Held,
that the plea was no defence 1o the ¢
and must be struck out em-
sing, Caldwell WeDermott,
W),

tion as
barr:
(N

21

BUILDING CONTRACT.

See CONTRACT
CERTIORARI
Certiorari  Vunicipal Ordinance
T'ransient Trader — By-law—~Proof of
By-law—~Costs |—The Munieip Ordi

we (I O, I8SS, ¢, 8, s, 08, )

authotizes wmunicipal couneils to

by-laws for “Heensing, regulating and
governing transient traders and other
persons who  oceupy  premises in the
municipality for temporary periods, and

whose names have not been duly en
tered on the assessment roll in respeet
of income or personal property for the
then current year, and for fixing the
i to be paid for a license for exer

ing any or all such callings within
the  municipality, and the time  the
license shall be in foree.” The defen
dant was convieted for that he, the
said tdefendant) whose name had not
been entered on the last revised nssess-
went roll of the mumeipality on, &e,,

within said municipalicy, a sewing
machine agent eatrying on his business,
occupation and ealling as sueh sewing

was

rachine agent without first having ob
tained a license to do, econtrary to
the provisions ¢ y-law No. 23 of the
soid municipality, On an application
for a writ of ecertiorari it appeared
from aflidavits filed that the original




COMPANY

by-law was produced before the conviet-
ing justice, but that neither the original
nor a copy was put in as evidence, and

it was sought to prove the by-law on
this application by affidavit : Held,
(1), that the by-law could not be
proved by affidavit on the appli
for the writ of certiorari, (2)

therefore the only means
ascertaining the provisions of the )
law was by reference to the information

and conviction.  (3) That the offence
stated in the conviction was not one
which could be created by a by-law

passed under the above quoted clause of
the Municipal Ordinance, inasmuch as

it did not allege that the defendant
‘o tramgsient trader or other rson
occupying premises in the municipalit
for a temporary period.” (4) 'That
costs of quashing a conviction on cer
tiorari will not be granted, unless thers
be misconduct on the part of the infor
mant or of the Justice, The Quecn
Banks. (Ct. 1884), p. 81
COMPANY.
Nee ASSESSMENT AND TAXATION

COMPOSITION AND DIS-

CHARGE.
See BANKRUPTCY AND INSOLVENCY
CONDITIONAL SALES.
Appeal— Special  Leave—Notice  of
\ppeal—Amendment—Lien Note—Con
ditional Sale—Rills of Sale Ordinance
Deserviption.] Notwithstanding the

is of such a character as to require
cinl leave to appeal, the Court in
bane has power to amend the notice of
appeal ich an amendment is a matter
for the exercige of the diseretion of the
Court, and such diseretion will not, in
such a case, be exercised without any
great pr utions, The Ordinance re-
specting receipt notes, hire receipts, and
orders for chattels (No, 8 of 18N89) re-
quires such instruments to be registered
“ where the condition of the bailment
is such that the possession of the
chattel should pass without any owner-
ship tk in being acquired by the
bailee.,” The instrument in question in
this case provided that * the title,

ca

ownership and right to the possession

CONSTITUTIONAL LAW,

195

of the property, for which this note is

given, shall remain in™ the bailors :—
Held, that inasmuch as the " receipt
pote " in question in this case provided

that the bailors might on certain con-
tingencies take possession of the prop-
erty, it was clear on its face that,
though the right of possession was in
the bailors the actual possession was to

pass to the bailee, and that, therefore,
the instrument was one which came
within the werms of  the Ordinance,
Sutherland Mannix, 8 Man, R, 541
and Boyee v, MeDonald, 9 Man, R, 207,
considered I'he said Ordinance pro-
vides (s that the provisions of the
Ordinance respecting  Mortgages and
Sale of Personal Property (R. O, O,
INSS, ¢, 47), and amendments thereto
<hall apply to such receipt notes, hire
receipts, or orders for the purposes of
this Ordinance, in so far as the provi-

sions thereof may not be incompatible
with or repugnant to this Ordinance ;
Held, affirming the judgment of

tichardson, J., that this provision made

applieable to such instruments s 8,
Ord, No. 18 of 1880, which provides
that mortgages, sales, assignments or

transfers of goods and chattels shall

contain such sufficient and full descrip

tion thereof that the same may be
readily and easily known and distin-
gnished I'he receipt note in question
in this e stated that it was * given

for one team of oxen” Ield, revers-
ing judgment of Richardson, J., before
whom the point was not fully argued,
hat inasmuch as the instrument itself
showed further that the team of oxen
was one bought by the bailee from the
bailors for the price therein mentioned,

hat the team immediately previous to
the bailment had been owned by the
bailors and at the time thereof was

taken over by, and was in possession of,
the bailee, the team of oxen was suffi-
ciently described. The Western Milling
(o, v. Drake & Balderson. (Ct. 18M),
p. 40,

CONSENSUS AD IDEM.

See VERDICT,

CONSTITUTIONAL LAW.
Constitutional Law — Legislative

{ssembly of the Territories—B . s
Aect — Forries — Eac




196 CONSTITUTIONAL LAW, | vOL.
License—Tolls — Highway Infringe- | service of process upon defendants re-
ment—Private  Ferry—Municipal Law | siding out of its jurisdiction. I'he

By-law—Resolution.|—'The  lLegisla- | Legislature of the Territories has au-

tive Assembly of the Territories has
power to pass an Ordinance providing
for the issue of an exclusive license to
ferry over a navigable river and for the
imposition of tolls for the use of such
I{ s on such rivers, Such power is
conferred upon the Assembly by one, if
not both, of the lul]n\\mu provisions of
the Dominion Order-in-Council of 26th
June, 1803-—made under the authority
of the North-West Territories Act —
which authorizes the passing of Ordi-
nances in relation to: Municipal In
stitutions in the Territories—subject to
any legislation by the Parliament of
Canada  as  heretofore o fter
enacted,  (See I3, N A 8
B.) 8. Property and eivil rights in the
Territories—subject to any legislation
by the Parliament of Canada on these
subjects. (See B, N, A, Aet, s
o8, The power of the Legislative
Assembly to delegate its powers dis-
cussed,  The question of the extent of
the  jurisdiction  of the Legislative
Assembly over surveyed highways, the
control of which has been given by Par
linment to the Legislative Assembly dis-
cussed A municipality aving by
Ordinance been given, with respeet to a
certain portion of a navigable river, all
the powers of the varlous officers named
in the Territorial Ordinance respecting
ferries :—Ield, that it was not neces-
sary for the municipality to exereise its
powers by by-law: and that an
ment with, and a license to, the ]lu'!l\w-
both under the corporate seal of the
municipality w sufticient, he plain-
tiff held an exelusive license for a forey.
Avother ferry was opernted within the
plaintifi’s territory by an unincorpor
ated association of persons,  which
issued tickets to its members to the
amount of th respective ' s ”
in the association :
ferry was not a private ferry and that
the plaintifi’s ht was therchy in
fringed (affirmed 26 S . R
Judgment of Rouleaun, J.,
Humberstone v. Dinner et al
lean, J., 1805), p. 106,

res

-

reversed.

(Rou

Constitutional Law Colonial
Legislatures—Powers  of —Ertra-Terri-
torial Laws — Judicature Ordinance
Nevvice Out of the Jurisdietion—Small
Debt Procedure.| A colony having
authority to establish Courts of Civil
Jurisdiction and to provide for proce
dure therein, has also the power neces-
sarily incident thereto of providing for

, this latter

thority under
the N, W, T
sions,
1864 (g

the powers conferred by
Act to make such provi-
Section of Ordinance 5 of
mending J, O, 1808, r~-|.muu to

small debt procedure, provides: ** T'he
summons  shall  be returnable, (el
here the defendant resides in any

place in Canada outside the Territories
or in the United States of America, at
the expiration of 20 days from the ser-
viee thereof: (d) Where the defendant
resides in any part of the United
Kingdom at the expiration of 30 days
from the service thereof: (e) In any
of the above eases it shall not be neces
sary to obtain an ler for servic
of the jurisdiction ™ : Held, (1) N
an order for leave to issue a writ for
service out of the jurisdiction, nor an
order for leave to serve such a writ, is
necessary  under  this  procedure. (2
Nor is it necessary that a proper case
for service out of the jur
should be shown by the statement of
elaim ; but semble, if a d
out of the jurisdiction can show
affirmatively that the action is not one
in which serviee out of the jurisdiction
would be allowed under the ordinary

practice of the Court, he would be en-
luh-rl to

order setting  aside the
thy v. Brener ( Scott,
)

Constitutional Law —asters and
Neveants Ovdinance— B, N, A, Aet
Constitution of Courts— \ ppointment of
Judges—Propevty and  Civil - Rights
Justices of the Peace 4'rmrlv/mu.} -
The Masters and  Servants  Ordin-
ance, R, O, 1888, ¢ enacted that
it should be lawful f

r any Justice of
the Peace on complaint . . . by
any ., . servant of . . . non
paymwent of wages . . . by his mas
ter . . to order such master to

pay such  complainant one month’s
wages in addition (o the amount of
wages then actually due him

together with the costs of prosecution,
the same to be levied | stress
and in defaunlt of sulli--lvnl dist
1 be imprisoned, | llc-||
Roulean, J., dissenting, and Seott, J.,
expressing no opmion against the
tention that the provision was ultra
vires of the Territorinl Tegislature
on the grounds that it assumed (1)
to impose a penalty with imprison
mvul to enforce it, and (2) to pro
for the anpointment of judicial
ulhl ers, tnat the provision was within




.| CONSTRUCTION
the powers conferred upon the
torinl  Legislature by the

council promulgated under the N. W.
T. Act, R. S, C. e, DO, s 13 of

INTT, and 26th June. 1883,
v order-in-council gave powe= to
pass ordinances in relation to ** 6, The
administration of justice, including the
constitution, organization and main
tenance of Territorial Courts of civil

jurisdietion, 7. The imposition of
punishment by fine, penalty or im
prisonment for enforcing any rri
torial ordinance. and 8. Property and

civil rights in the Territories subject

to any legislation by the Parliament
of Canada on these subjects.,” The
latter O, . contained clauses in the
same words,  'er Wetmore and M
Guire, JJ.-The provision in question
of the Master and Servants Ordin
ance did not purport to constitute a
eriminal offence, but was designed to
give enlarged rights, and a more e Yo
tive and speedy remedy with respect
to a civil contract; the remedy by im
prisonment is a competent exercise of
the power to legislate under the above
cited paragraphs of the order-in-coun
eil: and paragraph 6 does not exelude
the power of appointing judicial offi
cers The Dominion Statute, 54-50
Vie [REN] ¢ 22 G substituting

the N, W

a new section for s.
" O

Act, . 8, C. e. 5O o
tive than the raph 6
of the order'n ragranh 10

of the section reading as follows: * 10,
The administration of jestice in the
Territorics, including the constitution
organization and maintenance of Ter
ritorial Courts of civil jurisdiction, in
cluding procedure therein, but not in
cluding the power of anpeointing any
judicial  officers,” Per Richardson
Wetmore and MeGuire, JJ.—The Leg
having nower t) nnss thy

vision in question of the
Servants Ordinance at the time it
passed, the provision did not cease to
be valid by reason of the subsecuent

islature

Wi

restriction placed upon the power of
the Lesislatey 'y Wotirore |l

The British North America Act, 1867,
8. 96, which vrovides that * the Gov

ernor-Gieners

I ¢hall appoint the Judges
of the Superior, dVstriet and County
Courts in each Province. except those
of the Conrts of Probate in Nova
Scotin and New Brunswick ™ does not
prevent o Proviveinl Legislature from
constituting Courts other than Su-
perior, District or County Courts, and
apmintine or providing for the ap
nointment of Judges or other judic
offeers  therefor Per MeGuire, T,

OF 8TATUTES—

CONTRACT, 197

The provision in question of the M.
& S, Ord. did not attempt to create a
Court or to appoint judicial officers ;
the Legislature found a Court and
judicial officers already existing and
appointed  under  federal  aunthority
nemely, Justices Courts and Justices of
the Peace and assigned to them, as it
had power to do, duties respecting
matters within its gislative power.
Gower v, Joyner.  (Ct, 1806, p. 388,

See EXECUTION Magrien WOMAN'S
PROPERTY.

CONSTRUCTION OF STA-
TUTES.

Eaeemption  Ordinance

0T & DS Vie, ¢. 20—Newuro—Con-
struction of statutes.]—The Exemp
tion Ordinance, ¢. 45, R, O, 1888, §
1, s.-8, 90, exempted from seizure under
execntion the homestend to the ex
it of 160 acres, of the execution
debtor. This sub-section having been
declared ultra of the Legislative
Assembly, In re Claxton, 1 Terr. L. R.

Homestead

vires

280 the Dominion Parliament by 57
& DS Vie, (18 « (D), declared
that the tervitorial legislation on this
subjeet “ shall herveafter be deemed to
be valid, and shall have force and
effect as law :"—Ield, that an execu

tion filed against the homestead of the
defendant prior to the passing of the
validating statute constituted, but that

- execution against the lands of the
defendant  filed  subsequently  ty  the
passing of the said Aet, did not con

a charge upon the homestead.

Poles for consteuction of statutes con
sidered Vassey v. MeClelland, Baker
v. UeClelland,  (Ct. 18950, p. 179,

Nee EXECUTION

CONTRACT.
Contract Fesential term—Condi-
tion  precedent—~Subxtantial — pe-form
ance—Waiver—Quantum  meruit—Al

Natice to con-
Ldminsionr

lowanee for defects

tractor or his assignee
\dmiscions made under mistake.]—
Plaintiff sned ac the of the
ance of the contract price for put-
ting in a hot-water heating apnara-
tus by N, L M, & Co. for the defen-
dant.  The contract provided amongst
other things, “as the essence of the

nesionaes
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contract,”
entire

out

(hruu;.:lmul the buildin,
of not less than
in the most severe cold..”

The

bound to supply a system which would

bound to pui

the

n any

wis

nish
for

ner

contract,
Was necessary
10 recovey
sential
but even had it
vided f

perforn
tractors
found
of m:u.l::nnmg

and must not take into mnwlmunon the
(|Il--~llul|
be requir

der

tempe
was e
e

for

tract

and

plumbing
That

nlie
the

plaintiffs
amount
the d
admission
amount

viaintiffs

tion
the

precinded
mission
withstandin

ters
done

sisting payment on the ground of some
i was unknown to him at

defect

radiating surface ty

to entitle the plaintiffs

ible of sunplying the rminir}ul

v found that the casing
for water-tanks should have been sup
and was not supplied

1

l||t‘ ﬂmhuwnl; in h

endant v :
specifieations, and it is  immateri

CONTRACT, LvoL.

the time he made the admission, pro-
Vided the plaintiffs’ position has not
been altered by reason of such admis-
sion,  N. (The jury having asked for
further instructions as to whether they
could find for the plaintiffs for a sum
less than that already specified) that
if they found for plaintiffs they would
not be justified in finding for {ess
amount than $G21.66, or for that sum
less the cost of the casing for the
water-tanks. 9. That the defendant
was not bound to notify plaintiffs that
the system was defective.  The jury
found a verdict for the defendant,
On appeal :——1leld, that there had been
no nusdirection. T'he questions of the
* substant performance ™ of a con
tract and of the waiver of a special
contract and the substitution of a new
ontract 1o pay acewding to a gquan-
tum metuit, discussed.  Toronto Radi-
ator Manufacturing Co. v, Alexander,
(Rcotl, o, ISOE Cr 1895, p. 120,

Mechanies' lien Building con-
tract—Pretended tender Estoppel
Owners” defanlt—Discharge of penalty
clause. | Where the tender for the

erection of a building is made and ae-
cepted, but without the intention on
the part of either owner or contractor
that the amount stated in the tender
should be the contract price, the con-
tractor is entitled to recover on a
quantum  meruit,  The faet that the
plaintiff’s  tender was made for the
purpose of deceiving other tenderers,
did not _estop the plainti¥ from dis-
puting its bona fides against the de-
fendant.  Failure by the owner to sup-
ply material which the contract pro-
vides he shall supply, discharges a penal
clanse,  Where a building contract pro=
vides for the certificate of an architect
and no architecr is appointed, the pro-
vision is inoperative, Degagne v. Chave.
(Seott, J., 18096), p, 210,

Building Contract Construction

trehiteet’s Certificato—Binding  on
Proprictor — Delay in Completion —
Penalty  Clause—Wairvey  of.]—Where
under the terms of a building contraet,
e work is to he done vnder the diree:
tion and to the satisfaction of the archi-
teet who is given anthority 1o orant a
final certificate, and the architect cer-
tifies to its completion :—Ileld, that in
the absence of fraud or collusion, a
cortificate of the architeet is so far
binding upon the proprietor that he
cannot contend that the work wa: ot
done in accordanee  with nlars

1
whether the propretor had know ledge




| CONVERSION

of his intention to grant it or that he
consented  to  or  forbade its  being
granted ; if the certificate is untrue,
the remedy is vinst the architect.
A provision in a building contract pro
viding that the architeet’s certificate
should not lessen the contractor's total
or final liability, was held as a matter
of construction to apply not to the
final certificate but only to proper cer
tificates. A provision in a building
contract for liguidated damages for non-
completion within the prescribed time,
subject expressly to a further reasonable
length of time for delays caused by
char in the plans and specifications,
is not disc rged by delays caused by
such changes,  Aliter, had no provision
been made for such extensions: Where
the contract gives to the architeet an
thority to settle all utes, matters
about’ which no dispute had been
raised when he gave his final certifi
eate are not concluded thereby. As a
matter of coustruction it was held that
the contract gave the architect no au-
thority to make some extensions of
time on account of changes in plans,
except upon a dispute arising, Wher:
the contractor is to *pay or allow to
the proprietor " a certain sum as liqui-
dated damages, it is not nece ry that
it should be retained from the contract
price or fixed by the final certifies
Delay in the completion of the contract
caused by the proprietor's neglect to
complete work which it was necessary
should first be done before the contrae
tor could continue work under the con
tract, does not operate to discharge the
contractor from the penalties unless no
tice of the contractor’'s work having
reached the stage at which the propri
tor should do his part of the work had
heen received by him. Neither the pro
prietor’s entering into occupation of the
building nor completion of the work, in
suring it for making pavment on th
contract price, after the time for com
pletion, and afte tunl completion of
the work, opers a waiver of the
penalty clause. Though perhaps on the
giving of his final certificats the arch
tect became functus officio, his estimate
of the proper allowances to be mads
was accepted g reasonable and al
lowed by the Court in redaction of the
penalties payable for dalay in comple-
tion, Meleod v, Wilson, (Scott, J..
1807y, p. 312,
See VERDICT—SALE 0F LAND,

CONVERSION.
See Bnrs oF SALE AND  CHATTEL
MORTGAGES—DPRACTICE,

S

COSTS, 1Y

CONVICTION.

Liquor License Ordinance
Summary Conviction — Criminal Code

Direction as to One or More Justices

Conviction Appeal—" Shall” and
“May.” |—"The Liquor License Ordin-
ance (No. 18 of 1891-92) provides by s.
105 that * All informations or com-
plaints for prosecution of any offence
against this Ordinance, except as herein
specially provided, shall be laid or made

. before a Justice of the Peace,”
and by s. 106, that * such prosecution
may be brought for hearing and de
termination before any two Justices
of the Peace, The Criminal Code,
P'art LVIIL (Summary Convictions),
which has been made applicable to
umnary proceedings under th
Liguor License Ordinance, provides (s
S42) that * every complaint and in
formation shall be heard, tried, deter
mined and adjudged by one Justice or
two or more Justices, as directed by
the Act or law upon which the con
plaint or information is framed, or b
any other Aet or law in that behalf,”
ind that ** if there is not such direction
in any Aet or law, then the complaint
or information may be heard, tried, de
termined and adjudged by one Justice,”
Held, on an appeal from a conviction,
that & 106 constituted a * direction ™
that prosecutions should be heard, ete.,
before two Justices of the PPeace, and
that, therefore, one Justice had no jur-
isdiction to conviet, except in the cer-
tnin cases specially provided for in the
Ordinance, The Queen v. Wilson, (Ct,,
IS, p. T,

See CERTIORARI

COSTS.

Practice (osty V\drvocate and
Client {dvocate’s right to Recover
Counsel Fees from Client by Aection

Allocatur for Counsel Fees before
Court in Bane Notice to Client of
\ pplication for Allocatur.]—The Judi-
cature Ordinance (R. O. 1888 ¢, B68),
s. 462, enacted: In all causes and
matters in which duly enrolled advo-
cates holding certificates as such and
resident in the Territories are em-
ployed, they shall be entitled to charge
and be allowed the fees in the “Ad-
vocates' Tariff” appended to thig Or
dinance, or as the same may be from
time to time varied by the Judges of
the Supreme Court in banc, In view




of this provision, on a taxation of a
bill of costs by an advocate, it was
held,~—1. That counsel fi e on the
same footing as other fees allowed by
the tarill, and an advocate can re-
cover them from a client by action.
2, That an allocatur can be granted
l'ur such h-nw ouly as are prescribed by
the tardl. 3. That any Judge of the
Court may grane au allocatur for coun-
sel fees before the Court in bane, and
the giving of wotce to the client of
application for an allocatur for fees
seretionary.  Hamilton v, MeNel
. &) (Ct., 1804), p. 101,

Costs Taxation—Revicws— Abor-
tive and lricgular Proceedings In
sufficient affidacit on Production—Sev
eral Nubpunas.| -1t is not open to a
party on taxation of costs 10 take ob
jections which could or should have
been taken by application to set aside
the proceedings, or by way of appeal
On (his principle cosis were allowod
as follows: (1) the costs of an order
de bene esse, irregularly obtained, were
allowed to defendant where no appli
cation had been made (o set i aside
and plaing s advoeate had  attended
on the examination, (2) the costs of
an insuflicient aflidavit on production
where an app tim for a better atli-
davit had 1+ dismissed and no ap
peal taken: () the costs of an order
to examine plaintift  issued ex parts
and without notice, where an applica
tion to set it aside had refused
and the grounds of the refusal were
not shewn on the review, .\ suly
for each of several witnesses ma
allowed where they reside in ditferent
parts of the country, and the same
original cannot be conveniently pro
duced to them all. Craig v. New
Ozley  Ranch Co. (Scott, J., 1805),

p. 277,

Costs Review of Taxation— Scale
of Action for Detention of Goods
Judgment for Return Wiscellancous
[tems—Previous Taxation not Appealed
Lgainst,]—Plaintiff in an action for
detention of a horse alleged to be of the
value of $£1,000, recovered judgment for
its return and $10 for damages. Held,
against the contention of the 1-
ant that costs should be taxed as in an
action under $100, or in the lowest
scale of the tariff: that in the ab-
sence of evidence to the contrary the
value alleged in the statement of claim
should be treated as the real value for
purposes of taxation. The following
items were allowed to plainti Y against

500 COSTS [voL,

the contention of the defendant: 1,
Lostructious for afhidavit of writ of
replevin. 2, Two separate affidavits
o production by co-plaintifls  where
they resided in different parts of the
oountry. 3, An order postponing trial
o application of defendant on terms
of puyment of costs taken out by the
plaintit,  where  defendant  had  ne-
glected to take out order. An appli-
ciation by the defendant to have  de-
duected from the bill eertain costs of
the day claimed to have been impro
perly allowed on a previous tion
net - appealed  from, not

Allison v, Christie, (Scott,
p. 270
Execution Neizure—Stay—Ap

peie—Levegutar - Notiee  of

for Costs—Undertaking by
to Repay—Coxts of Levy Costs of
Lpplication l'erms of Order.] — De-
endants having served notice of motion
to the Court in bance for a rule to
shew cause why verdict for plaintiff
should not be set aside, or for a non-
for a applied to the
Judge, Js Ord. 512,
after seizure duder execution issued
upon the judgment, for a stay of pro-
ceedings upon the grounds of irrepar
able Joss and inability of plaintit to
repay amount levied in case (ae ap
peal should be successful. : Held,
(1) that there was jurisdiction to en-
tertain the application although the
notice of motion was perhaps irregulor
in form. (20 That the that plain
ull would not be able to repay the
amount levied in case of an adverse
decision on appeal is sutlicient grmand
for granting stay, Stay ordered on
security being given, (3) That exe-
cution for costs should be stayed un-
less the advocates give personal under
tnking to repay them in case appeal
sueeveded. (4 That defendant s
ing delayed mwaking application until
after issue of execution and seizure,
should pay the costs and expenses
incurred by reason of the delivery
to him of the execution. (H) The
costs of app ion must be paid forth-
with by party vi
Nichalls. 12 L. J. Ch, 470

Ch, 205; 28 L. T, 206: 21 W,
and Cooper v, l(mmr -l.l |‘
G667 2 Ch, D. 492
lowed.  Patton v. |llurm Cunl Co.
(Seott, J., 1896), p. 204,

Costs—('ounsel Fee before Court n
Bane — Application to m—l)ubuue-
ments — Travelling  Eazpenses.]—1t is

Lrccution
Advocate




1. | COVENAN'

not proper to make a formal applica
tion to the Court in banc to fix a
counsel fre in a case rued before it
If the marking of the fee is overlooke

by the Court it would be proper for
counsel to draw attention either in
open Court or otherwise to the omis

sion, and as a matter of courtesy only

to notify counsel on the other side of
his intention,  No atlowance can be
made to counsel for travelling ex
penses.  Hull v. Donohue (No. 2)
(Ct., 1805), p. 3
Nee CERTIORARL BANKRUPTCY AND
INSOLVENCY EXBCUTION—S0
LICITOR AND  CLIENT Laxp
TrrLes Act
eurity for: Nee PRACTICE,
COVENANT.
Nee LAND TITLES AcCT,

CREDITORS RELIEF ORDIN-

ANCE.
Interpleader T. R P, Aet
Oreditors Relief Ordinance— Evecution
Fepiry Priorities -
Neizure {dvertise-
ment—~Poxtponenent— A ppcal

1
mission of Point of Law |—I1leld (1)
No question of the effect of the Credi

tors  Relief  Ordinance having been
raised that the pri s of several

gainst  land  depend not
upon te of their delivery to the

sheriff, but upon the date of the deposit
with the registrar of certified copies of
the executions, accompanied by memor-
anda of the lands sought to be charged,
(2) The sheri ‘s advertisement of sale
of land is a seizure of the land, (3)
The effect of . 94 of the Territories
Real Property Act is to provide that
neither the delivery of the execution
to the sheriff nor his seizure of the
land binds the land. but only the de
posit with the registrar of the copy
execution and accompanying memor-
andum. (4 Mny seizure by a shepiff
enures to the benefit of all execution
creditors whose executions are then in
his hands, and this notwithstanding
that, in case the seizure is by wayv of
advertisement, the advertisement men
tions only one or some of such
cutions, and semble, also, notwith

—CRIMINAL

LAW, o0l

standing that some of such executions
were not in the sherifi’s hands for a

sufficient time to authorize an adver
tisement for sale under them alone.
(5) The sherii's advertisement of the
sale of lands may vroperly run prior to
the xpiration of the year, during
which he cannot actually sell, and
semble even if the date fixed fir the

| sale fell short of the year, but the sale

was adjourned to a date subsequent
to the lapse of the year, the sale
would not be bad on that account. (6)

A sheriff having seized lands in an
execution before it has expired can
proceed with the sale of such lands
after the lapse of the time for the
renewal of unexecuted executions. Wet-
more, J., October 20th, 1805, on ap-
peal to the Court in bane:—Held,
(1) the priorities of several execu
tions vinst lands is not affected by
the provisions of = 94 T. R. P. Act
and that therefore such priorities are

not determined by the order in which
copies-execution  and  accompanying
memoranda  are  deposited  with the
registrar, but by the dates of delivery
to the sheriff. (2 The distribution of
the proceeds of the sale was governed
by the provisions of the Creditors Re-
lief Ordinance,  (3) Althongh no ques-
tion was raiscd before the Judge of first
as to the effect of the Creditors
Relief Ordinance, and it was there con-

ceded that the rvespective execution
ereditoos had the right to have the
proceeds of the sale applied on the

cutions in the order of their legal

this could not be construed as
i consent on the part of the elaimants
to the fond that it should be disposed
of in the same manner as if the Or
dinance wera not in force, but merely
as a contention on their part that the
whole fund should be applied on their
executions, and in the absence of con-
sent on the vart of the sheriff and all
the parties interested in the fund, the
provisions of the Ordinance must
govern its dispo Limoges v, Camp
bell.  (Ct., 189 356,

s P

See EXECUTION,

CRIMINAL LAW,

Criminal Law-Neduction of Girl
under 16 Corroboration Judge —
Jury.]—In a prosecution under Crim-
inal Code, s, 181, for the seduction of
a girl under sixteen. in addition to the
evidence of the girl, evidence was
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witnesses  to  the
following elect: That the accused
and the girl were found in a house
alone ; that the accused came out par-
tially dressed, that he was then leav-
ing sheep (which were in his charge)
unattended and refused to go with the
witness to where the sheep were: that
before he was charged with any offence
he stated o the witness * that he had
been advised if he could get the girl
away and marry her, he would escape
punishment.”  Held, that the girl was
corroborated in some material particu-
lar by evidence implicating the ae-
cused within the intention of Criminal
Code, 5. US4, Semble, that the fact
that the accused, in giving evidence on
his own behalf, stated that he had
first had connection with the girl at a
date after she had reached sixteen;
while one of the witnesses for the
prosecution stated that the accused,
two months before that date, had ad-
mitted \\1lh reference to the girl that
he had ** got there,” might, though this
adwmission was made after the girl had
reached  sixteen, be taken into con
sideration with the other facts as
tending to implicate  the ceused.
Where there is any corroborative tes-
timony is a qu n for the Judge,
but if there is any such testimony the
sufficiency of it, and the weight to be
given it, is for the jury, unless of
course the corroboration is so slight
that it ought not to be left to ihe
Jury at all.  The Queen v. Wyse (Ct,,
1895), p. 103,

glven by other

Criminal Law-— Tvial —Election to
be Tried by Judge or Judge and Jury

Withdrawal of Election—New Elce
tion—ULffect of Eleetions Refusal of
Judge to Dispense with a Jury.) he
NW

T, Act, R. 8, C. I8 g ..n, 8,
67 (section ~u|n~mn|o~<| hy Vie
l\'l e 22 8 9), pre that : |
“When the person ix charged with

any other criminal offence the same
shall be tried, heard and determined
by the Judge with the intervention of
) six: but in any such case
ceused may, with his own con-
tried by a Judge in a summary
wn_\' and without the intervention of
a jury. Held that 'n the event of the
accused rlwtiux to be tried by a Judge
alone the Judge is not bound so to try
the case, but may insist upon the in-
tervention of a jury. So held where
the accused was first tried with the
intervention of a jury who disugreed,
and upon a second trial coming on
withdrew his first election and elected

LAW, [voL.

to be tried by the Judge alone, 7he
Queen v, Webster (Ct, 1806, p, 256,

Criminal Law—\. W. 7. Act—
Jury—Accused’s Election — Re-trial—
New Election—Duty of Judge—Judge's
Lower to Refuse to T'ry Swmmarily.)

‘Lhe North-West Territories Act, I,
8. C. c. 30, 8. G7 (section substituted
by 5400 Vie. (1801, ¢, provides
that ** when the person is charged with
any other criminal offence, the same
shall be tried, heard and determined
by the Judge with the intervention of
a jury of six, but in any such case the
accused may, with his own consent,
be tried by a Judge in a summary way,
and  without the intervention of a
Jury :"—1leld, that the consent of the
accused does not make it imperative
upon the Judge to ey the che w.th-
out the inteiveution of a jur 1t ap-
pears to be assumed by the Court that
where the accused had, on his consent,
been tried by a Judge with the inter
vention of Jury \\hn disagreed and
were di ged and the accused was
brought up again for trial,
on the second trial might. had he seen
fit, have, on the accused's consent,
tried him without the intervention of
the jury. The Queen v. Brewster
(No. 1. (Cr., 1896), p. 353,

the Judge

Criminal Law — Appeal — New
Trial —Jury—Conflict of Testimony—
Perverse Verdiet,) On a charge of
theft a new trial was refused although
the verdict was contrary to the view
of the trial Judge, the evidence being
conflicting, but the Court being of
opinion that the verdiet of guilty was
one which reasonable men could pro-
perly find In deciding the guestion
of the reasonableness of the verdict
the opinion of the trial Judge is en-
titled to and ought to receive great
weight ; but it is not conclusive, 7The

Queen v, Brewster (No. 2). (Ct,
1896), p. 377.
Criminal  Law Porjury—Appeal
New Trial — Description of Offence
~—Confession- Improper Admission of

Criminating Answers before Judicial
Tribunal.]—A count alleging perjury
before a coroner—omitting any refer-
en to the coroner’s jury—was held
sufficient in view of section 611, s.-s,
4 and 4, and s. 723 of the Criminal
Code. A new trial was granted on
the ground of the recention nf evi-
dence of admission made by the ac-
cused in answer to questions put to
him as a witness on the inquest be-




1. CROWN LANDS—EXECUTION, 03

fore the coroner’s jury, it being held
that s. & of the Canada Evigence Act
1803, compelied the witness to answer,
and stected him against the use ol
his apswers being used in  evidence
against him in any eriminal proceed
ing thereafter instituted against him
other than a prosecution for perjury
in giving such evidence, and this with
out the npecessity for the claim of
privilege on the part of the witness.
(But see now 61 Vi O

(1898) ¢, O3,
& 1.0 The Queen v, Thompson (Ct.,
1895), p. 383

Nee CONVICTION EXTRADITION

Haneas CORPUS,

CROWN LANDS.
Sece WAYs,

DEBTOR AND CREDITOR.

Nee BANKRUPTCY AND INSOLVENCY

DEDICATION.

Nee WAYS.

DOMICIL.
See Magrien WOMAN'S PROPERTY

ELECTION (PARLIAMENT-
ARY).

Controverted Elections Ordin-
ance Practive Clerk or Deputy
Clerk—Petition  Filed with Clevk of
Court—Writ of Summons Issued by
Deputy Clerk—Deposit — Bank  Rills.)

A petition under the Controverted
Flections Ordinance (C. O, 1888 ¢
5, was filed with the Clerk of the
Court at Calgary under = 3, he heing
the Clerk whose office was nearest to
the residence of the returning officer,
and afterwards forwarded to the Th
puty Clerk at Edmonton. The deposit

of $H00 required by s. 5 was made
with the Deputy Clerk, who thereupon
issued the writ of summons under s.
7 +—Held, that the Denuty Clerk wan

by virtue of <. 3 of Ordinanes 10 of

INODI-2 the proper person to receive
the deposit and ssue the writ of sum-
mons,  The deposit was made in bills
of a chartered bank:—Held, that a
payment or deposit of a sum of money
required by statute need not, in the
absence of express provision, be made
in gold of legal tender; and that there-
fore the deposit was suflicient. Prince
v. Maluney, (Scott, J., 1895), p, 173,

Controverted Elections Act
Election Petition Preliminary Objec-
tions Motion to Strike out — Ap-
peal Viwging Time  for Trial.] —
Preliminary  objection to an election
petition having, on summons to strike
them out or otherwise dispose of them
been struck out on the ground that
they were not filed in time inasmuch
as they were filed after oflice hours on
the last day limited for filing; and an
appeal from the order to the 8, C, of
Canada ‘being pending Held, that in
asmuch as the preliminary objections
had not been considered upon  their
merits, and one of the objections if
sustnined would finally dispose of the
petition, the Court should not fix a
time for the trial of the petition.
West  Assiniboia  Dominion  Election
Case, WeDovgall v, Davin (.

18060, p. 417,

ESTOPPEL.
See BUILDING CONTRACT,

ESTREAT.
See BAIL.
EVIDENCE.

See VERDICT SALE OF LaNpD—CER
TTORARI CrRIMINAL LAw—CoN
TRACT— EXECUTION

EXECUTION.
Execution Creditors Relicf Or
dinance Territories Real Propertn

Lot Priorvities—Instrument—~Conati-

tutional Law—Ultra vires.]—Per Rou-
leau, J.—In so far as it purports to
affect execntions aganst lands, the Cre-
ditors Relief Ordinance is ultra vires
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of the legislative Assembly of the
Territories inasmuc h as in that respect
it is inconsistent with the "Territories
Real Property Act. Per Wetmore, J.
This is so quoad lands which have
been brought under the npvrulion of
the ‘Territories IReal Vroperty Act, be-
cause the latter Act prov ides (s, 41)
that instruments . . shall be
entitled to priority n..- one over the
other according to the time of registra-
tion, and the copy-writ of ution,
with the accompanying memorandum
of lands to be charged, delivered by
the sheriff to the Registrar is an ™ in-
strument ' within  the meaning of s.
41.  Per Richardson and McGuire,
JJ.The copy-writ of execution with
the :lwnlnpun\'ilu. memorandum  of
lands to be I, is not an *in
strument " within  the meaning of s.
41, and, therefore, there is no con-
flict between the Creditors Relief Or-
dinance and the Territories Real Pro
perty eof, and the Creditors Relief
Ordinance is, therefore, not ultra vires,
There having  been with the
registrar a copy of fi. fa. lands in two
several actions, with memoranda of the
same land to be charged, the lund
standing in the defendant’s name at
the time of the lodging of the first
fi. fa., but having been transferred to
and standing in the name of a pur-
chaser from the defendant at the time
of the lodging of tl md execution,
and the lands having been sold under
the first fi, fa. :—Held, on a first argu-
ment for the reasons given above, per
Roulean and Wetmore. | that the
first execution creditor was entitled
to the whole proceeds of the
Richardson and MeGuire,
the proceeds should be distributed be-
tween the two execution creditors pur-
suant to the Creditors Relief Ordin-
ance.  The question having again come
before Richardson, J., alone, and he
laving made an order. in accordance
with his opinion as above stated, for
the distribution of the proceeds of the
sale between the two execution credi
tors:  On appeal Roulean and Wet-
wore JJ., adhered  to their "
opinions, and  MeGuire, J.,
Roach v, MeLachlin 19 O, A, R.
aud Breithaupt v, Marr, 0. AR
689, which had not on the former argu- |
ment, been called to the attention of |
the Court, and it was therefore :—
1eld, Per Curinm. reversing the de-
cision of Richardson, J., that the first
execution ereditor was entitled to the
whole proceeds of the sale. Re the
Maszey  Manufacturing Company v.

TION, |voL.

Hunt, and the MeCormick Huarvesting
~I‘I‘mhmv Co. v. Hunt, (Ct., 1893), p,

Execution Renewal Neizure

Registration of Writ—"Transfer in
Fraud of Creditors—Bona fides— Fvi
| dence—Costs.] — The Judicatu
| dinance (No. G of 1803), s. 3t
| acted: * Every writ of execut
[ bear date the day of its i
| shall remain in force for one year
| from its date (and no longer, if an-
executed), unless renewed, but such
writ may, at any time before its ex-
iration and =0 on from time to time
during the oontinuance of the renewed
writ, be renewed by the party issuing
it for one year from the date of such
renewal, ete.  This section was amend-
ed by Ordinance N of 1804, s, 12
(which came into ei’ect Tth Septem-
ber, 180941, by substituting * two
vears " for “one year™ in both in-
stances i Held. that the amendment
could not be construed as reviving or
enabling an execution to be revived
which had expired before the amend-
ment was passed, nor as continuing in
force for two years an execution which
had been venewed only for one year.
I'he registration by the sheriff of a
writ of execution against lands in the
Land Titles Office under s, 94 of the
Territor Property  Aet, as
amended by s. 16 of 51 Vie. ¢, 20, can-
not be construed as o seizure, and ix
not sufficient to continue the execu-
tion in foree without renewal, An
u\w ution issued  on 200h  October,
I8 was renewed on 20th October
Held, that the reney
in time and the
in foree, In
aside a convey s a fraud
upon creditors, if the action is not
brought on behalf of all the creditors
of the debtor, the plaintiffs must shew
that they have obtained both jndgment
and execution, and if their executions
have lapsed for want of reney before
the commencement of the action. the
action will fail. A, D, made a1 homo-
stead entry on certain lands, but by
mistnke his  homestead duties w
performed on adjoining lands.  The
government  eancelled his entry,  but
agreed to sell the lands to the nominee
of A, D. at $1 an acre. In pursu-
ance of this agreement the lands were
sold by the Government to one Alloway,
as A. D., nominee, and Alloway received
a patent for the same :—Ield, that Al-
loway held the lands as trostee for
A. Do and that a transfer of the lands

o was
xecution con-
action to set

made

e T ———E
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from Alloway to the defendant, the
wife of A, 1., for which the defendant
gave no consideration and which was
made at a time when A, D, was, to
the knowledge of the defendant, in in-
solvent circumstances, should be set
aside as fraudulent and void. A letter
written by 1). to one of the plain
tilfs subsequently to the date of the
transfer attacked was held to be inad-
missibie as  evidence ainst the de
fendant. s in e of partial suc
cess of plair McDonald et al.

Dunlop (No. Ct., 18U8), p. &

Nee Laxp Tithes Acr CosTs
CrEDITORS RELIEF ORDINANCE,

EXECUTORS AND ADMINIS-
TRATORS.

Nee Biuus, Notes ANp CHEQUES.

EXEMPTIONS UNDER EXE-
CUTIONS.

See CONSTRUCTION OF STATUTES
ATTACHMENT OF DEBTS,

EXTRADITION.

Criminal Law — [Laotradition
Larceny—False Pretences,|—1n extra
dition proceedings the Judge is to find
(1) whether there is prima facie evi-
denee of the commission by the ac-
cused of an offence, which if commit-
ted in Canada would bhe an indietabl
oTence hy the law of Canada; and,
if it be so found, then (2) whether
there is prima facie evidence that the
offence is one of the erimes described
in the extradition ar igement  with

the forewgn country ing extradi
tion Grand larceny in the second

degree " is an extradition crime under
the extradition arrangement between
Great Britain and the United States
of 1880-00. In re F. H. Martin (No.
1). (Richardson, J.. 1807), p. 301,

Habeas Covpus Ertradition
Larceny — False Pretences—Form of
Warrant.] — * Obta money  or
pronerty by false pretences " is an ex-
tradition crir within the meaning of
the Extradition Act, and the extradi-
tion arrangement between Great Bri-

tain and the United States of America.
A warrant of committal under the Ex-
tradition  Act  which  recited the
Judge's determination that the pris-
soner should be surrendered in pur-
suance of the Act “on the ground
of his being accused of grand larceny
in the second degree within the juris
diction of the Ntate of Minnessta,”
was held sufficient. In re F. H. Mar-
tin (No. 2). (Richardson, J., 1897),
p. S04,

FEIGNED ISSUE.

Nee ATTACHMENT OF DEBTS.

FERRY.

Nee CONSTITUTIONAL LAw

FOREIGN CHATTEL MORT-
GAGE.

Nee BILLS oF SALE AND CHATTEL
MORTGAGES,

FORFEITURE.

Nee SALE oF Laxb,

FRAUD.

Nee BiLes, NoTes ANp CHEQUES.

FRAUDULENT CONVEYANCE.

Nee ATTACHMENT oF DERTS — BXE-
CUTION— PPARTIES,

GARNISHEE.

Nee ATTACHMENT oF DEBTS.

HABEAS CORPUS.

Criminal Law Habeas Corpus
Nummary Conviction — Warrant of
Commitment—No  Conviction Alleged




—Prizoncr Discharged,]—On an ap-
plication for a writ of habeas corpus,
and for discharge of prisoner, detained
in custody, under a warrant of a Jus-
tice of the Peace in Form V., Criminal
Code, see. 396 (committal for trial),
the wi it did not allege conviction
but only that the accused had been
charged before the justice. The con-
viction upou which the warrant was
issued was admittedly bad, but an
amended  conviction is returned to
the clerk by the justic fter the argu-
ment,  Ileld, that whe warrant of
commitment upon a conviction does
not allege that the prisoner had been
convieted of an  offence, the convic-

tion red to in orvder to
supp » warrant. Order made dis-
charging prisoner. Nemble, that had

the wa shewn  the prisoner to
have been convicted of some specifie
olfence, even though insufficiently
stated, the convietion could be referred
o to support it. An application to
aiscuarge a prisoner held under a de-
feetive warrant of committal in exe
cution will not he adjourned in order
to procure the return of the convie
tion with a view supporting the war-
rant, if the prisoner has been actually
brought up on a habeas corpus, aliter
where he has not been brought up.
The Queen v, Lalonde (Seott, J.
18050, . 281

Nee EXECUTION,

HIGHWAY.
Nee WaAys,

HOMESTEAD.
See CONSTRUCTION OF STATUTES,

HUSBAND AND WIFE.
See MARRIED WOMAN'S PROPERTY.

INTERNATIONAL LAW.
(PRIVATE.)
Nee BILLS  oF  SALE AND  CHATTEL
MorToAGES Marrren  WoMAN's
ProrerTy

206 HIGIIWAY—LAND TITLES ACT. |voL.

JUDICIAL SALE OF LAND.

Judicial Sale of Land —— Party
Purchasing without  Leave——Confirma-
tion refused |-—1n the absence of any
order or direction, plaintiff and not
the Clerk of the Court is to have the
conduct of a judicial sale,  Where
plaintiff who had conduct of such sale
purchased the land without leave, con-
firmation was refused. Such a sale is
void, not merely voidable, and it is
unnecessary for the peeson opposing
to shew that the purchaser has perpe-
trated fraud, or acquired the property
at less than its value, or obtained un-
due advantage, or that the lands should
have realized sufficient to give him an
interest in the procecds, Any person
having any interest in the proceeds of
a sale, whether a party or not, has a
right to object to confirmation. Pru-
den v, Squarebriggs (Scott, J., I8,
p. 200,

JURY.

Nee VERDICT — CRIMINAL LAw-—MAs-
TER AND SERVANT.

JUSTICE OF THE PEACE.

Nee Convierion — CONSTITUTIONAL
Law.

LACHES.

~Nee Laxp TiTLes Act.

LAND TITLES ACT.

Territories Real Property Act

U nregistered Transfer — Eaxecution

Priovity—Cloud on Title—Sheriff—
Patice—(asts.] — Held, reversing the
judement of Rovieav. J. that the
Territwies Real Property Aer has not
altered the law that a writ of execu-
tion bhinds only the beneficial interest
of the execution debtor: and there-
fore a transferee (whose transfer is
unregistered)  from the certificated
owner is entitled to have an execution,
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filed subsequently to the making od the
unregistered ransfer. decanieq o ue
a cloud upon his title; s likewise is
entitled a person who, though he has
received no actual transfer, is entitled

to one under an  enfore .-ul»lv agree
ment. aflirmed 26 8, C. lu
such an action the ~I|~| . ag

whom an injunction is asked to re-

strain proceedings upon the execution,
is a proper party. Where in such an
action the sheriff joived in, and set up
the same defences as the execution
ereditor, he was ordered to pay the
costs as well as the execution creditor.
Wilkie et al. v. Jellett ot al, (Ct,
1805), p.

Territories Real Property Act
—Omission of Registrar to Enter Mem
orial of Martgage Register—Nubse
quent  Mortgagee ofl  Prior
Vortgage Laches
Effeet of txsurance Fund

Neetion Neveral Issues
Divided Sueeess,|—On the 26th Sep
tember, 1809, one G. applied to the
plaintiff for a loan of $500, and exe
cuted a mortgage to him of the lands
in question of which he was the owner,
The pl.mlllﬁ s advocates made reh
in the Registry Office on the of
October, and, vining  that the
ster was a
age to one ., registered the plain
and a discharge of the
had been  obtained on

rty to pay the amount
and the istrar endorsed mem-
accordingly on the certifiecate of
title, on receipt of which certificate the

in

Paping
Nubrogation

Vemarial

108—Custs

S0

14th

as

only el cumbrance on the r
mort
tiff's

othe

\\Im h

plaintiffs advorates paid the amount
due to I, and advanced the balance
to G, No other memorials appeared
on the certil at the time of the
advance nor were the plaintiT's advo
eates aware of any other incnmbrances
but there had in fact been filed with
the registrar » mortg from G, to
the defendant B. for . which had
been entered  In the hook only
Subsequently  on  an  application to
Maguire, J., under the T. R, P, Act,
on hehalf of the defendant B, by way
of a summons to the Registrar and the
plaintif to show canse, it was held
that the 00 mortgnge to I, had
been re rred within the meaning of
the Act at the time of filing, and had
vriority over the plaintiffs mortgage,

and an order was made to
memorinls on the

the
accord

smend
certifiente

ingly. Then defanlt having been made
by G, in payment of the mortgage to
VOL. T T 1.REPTS,— 8
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defendant B, the lands were offered for
sale, and a foreclosure order obtained
on the 15th September 1900, notice®of
application for which having been duly
served on the plaintiff. Held that the
plaintiv was entitled as against the
defendant B. to be subrogated to the
rights of I, in respect of the mortgage
held by him and paid by the plaintiff,
and to be entitled to a first mortgage
upon the lands in question for the
amount thereof with interest: so held,
against the contention of the defen-
dants that the question of the plaintiff's
priority was res judicata either by the
Judgment of Maguire, J., or the fore-
closure nl'll!' Brown v. McLean, 18
and Abell v. Morrison, 19
followe !, Laches discussed.
that the endorsement on

also,
the certifieate of title of the plaintiff’s

was  equivalent
there

certi-
were no prior encum-
ances affecting the land other than
those appearing on the certificate, and
that the plaintiff was entitled to be paid

out of the Assurznce Fund the bal-
ance of his claim with interest under
sec. 108 of the Territories Real Pro-
perty Aet. It is unnecessary for the
plaintiff, in order t» recover against
the Assurance Fund, to show that he
has been deprived of any land or any
interest  therein by the mwistake or
omission of the rvegistrar. it.baing snf

ficient if loss or damage is .~l|vwnA Nor
is it necessary for the plaintiff to shew
that he has been ba | from all other
remedies  before proceedi under sec
10 it is enough that his principal
remedy has been barred.  Section 108
diseussed Oakden v, Gibbs, 8 Vie.
L. R. referred th. And held in a sub-
sequent judgnient as to costs that the
plaintiff and the Registrar were both
entitled to tax as against defendant B
the costs of the isswe as to the right
of subrogation, and the plaintiff against
the the other costs of the
aetion, v. Bentley, (Scott, J.,
18050, .

T. R. P. Act—\ortgage
Nubject to Mortgage
ant of Indemnity
plied Covenant

Purchase

Tmplied Coven-
Lssignment of I'm-
Survivorship of Joint

Contractors.]—The obligation, declared
by the T, R. P. Acts G, (a) to be im-
in every instrument transferring

state or interest in land under th»
provisions of that Act subject to mort
gage or encumbrance, is assignable b

| the implied covenantee to the original

mortgagor. The implied covenant takes
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effect notwithstanding that the mortgage
or incumbrance is not noted upon the
transfer, Plaintiff sold, subject to a
mortgage, to L. & V.; L. & V. gave a |
mortgage back for the whole price, the
understanding  being  that L. V.
should pay the first mortgage, the
amount thereof being credited in reduc-
tiv of the second; L. V. sold to T.
for a certain sum and I, was to pay
what was then owing on the two mort-
gages; I\ sold to N, for a certain sum,
and 8, was to pay what was then owing
on the two mortgages, 8. thus became
by mesne transfers the registered owner
subject to the two mortgages, the first
made by the plaintiff, the second by L.
".; 8. died and the contesting de-
fendants, his administrators, became by
transmission, registered owners, sub-
ject to the two mortgages, L. died, and
V. assigned to the. plaintiff the rights of
L. & V. on 1.'s implied covenant to
discharge two mortgages, T, also
assigned to the plaintiff his rights on
8's implied covenant to discharge the
two mortgages : — Held, plaintiff was
entitled to an order against the contest-
ing defendants, the administrators of
8., that they pay the balance owing |
upon the two mortgages with costs, and
that de bonis propriis if the assets of
the estate proved insuflicient. Semble,
the assignment from V., the survivor of |
L. & V., conveyed the rights also of the
representatives of L. Glenn v. Neott
et al. (Richardson, J., 1808), p. 339. |

See EXECUTION —— CREDITORS RELIEF
ORDINANCE.

LANDLORD AND TENANT.

Landlord and Tenant Surrender |
of Case—~Nub-tenant— Liability of Ten-
ant for Rent—Amendment. | Where a
tenant by arrangement with his land- |
lord secured another occupant for the |
premises, but was given to understand |
1t the time that he would still be liable |
for the rent:—Held, that this did not
amount to a surrender of the lea In |
order to constitute a surrender it must
be shown that the incoming tenant has
been  expressly received and aceepted
by the landlord as his lessee in the
place and stead of the original lessee by
the mutual agreement of the parties:
Held, also, that the fact that the land
lord at the request of the tenznt hy
issned a distress warrant against the |
sub-tenant is not sufficient to constitute |
a  surrender by operation of law. |

| the law of the

An endment allowed so as to include a
claim for additional rent which fell due
after the commencement of the action,
Lougheed v. Tarrant ¢t al. (Rouleau,
J., 1893), p.

LIEN NOTE.
Nee CONDITIONAL SALES,

LIQUOR LICENSES,
Nee CONVICTION,

MARRIAGE.

Nee MArmienp WoOMAN'S I’ROPERTY.

MARRIED WOMAN'S PROP-

ERTY.
ergiuge Domicile — Married
Women's Property Ordinance, N. W, T’

Acet Construction of Statutes l’.lln;
Vires.] — Whether a husband and his
wife are living together or apart, her

| domicile in legal coutemplation follows

his. Where, therefore, a mun domiciled
in the Perritories married in Ontario a
woman domiciled th and thereafter
they resided in the itories, it was
held that as to furniture belonging to
the wife brought by her to the 'I'erri-
tories, the question whether it passed
to itie husband jure mariti or was the
Wwife's separate property depended upon
€ rlitories, Ord.nance No,
16 of [S D, enacted: A married woman
shall, in respect of her personal pro-
perty, have all the rights and be subject
to all the liabilities of a feme sole, and
may alienate and by will or otherwise
deal with personal proverty as if she
were unmarried :—IHeld  (Wetmore, |
dissenting), affirming the judgment of
Rouleau, J., that this Ordinance re-
ferred only to such property of a

. woman as was covered by the

sions of the N, W. T. Aet, R. 8.
L UISSG), e DO, 3 reved on
appeal to the A 2 8 C R
497). Per Wetmore, J,: The Court held
in Re Claxton, 1 Terr, L. R, 282, that
A provision in an ordinance accepting
as a _homestead 160 acres of land, with-
ont limit as to value, was ultra vires of
the Legislative Assembly on the ground
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that it was inconsistent with tln- Home-
stead Exemption Act (R, 8 1886, c.
52), inasmuch as the | !I(-r Aect e
pre ~~Iy provided in effect, that a home-
stead exempt from seizure should not
exceed 80 acres nor exceed a certain
value. The Married Women’s Ordi-
nance in _question is not inconsistent
with the Dominion legislation on mar-
ried women’s property in the Terri-
tories; it does not assume to take away
from a married woman any right given
her by the Dominion Act; it goes fur-
ther and gives her rights with respect
to other property. The Assembly has
pewer to legislate as to ** property and
civil rights ™ in the Perritories; to hold
the Ordinance ultra vires would be w
hold that if the Parlinment of Canaua
legislated upon a particular subject in
cluded in the terms * property and civil
rights,” the Assembly wonld have no
power to legislate upon the subject at
all.  Conger v. Kennedy (Ot 1899,
p. 187,

Husband and Wife Meparate
Estate of Wife—Personal Properiy
Jus Disponendi Vatrimonial Domicil
—Removal— Conflict of Laws Inter-
national Law.]—The law of the matri-
menial domicil regulates the rights of
the husband and wife as to the movable
property of either of them Held,
therefore, where the matrimonial domi-

cil was Ontario that personal property,
which by the law of Ontario was the
separate property of the wife, remained
such on the removal of the parties to
the Territories: and furthermore was
subject to the provisions of the Ordi-
nances of the Territormal Legslatuie,

subsequently passed relating to the per-

sonal property of married women.
Brooks v. Brooks et al. (Richardson,
J., 1896), p. 289,

MASTER AND SERVANT.

Master and Servant Negligence
~— Putting Question to Jury — Jury's
Answers to Questions Findings of
Jury Verdict — Setting aside.) An
employer is liable for the consequencos,
not of danger, but of negligence. [le
performs his duty whem he furnishes
machinery of ordinary and reasonable
safety. asonable safety means safety
according to the usages, habits angl
ordinary risks of the business, No jury
can be permitted to say that the usual
and ordinary way commonly adopted

SERVANT—MORTGAGE.

509

same business is

negligent way for which lmhlllty
shall be nnposml It is only so far as a
duty arises on the part of ‘the employer
to promote proper means or precautions
so as to make the service reasonably
safe, and when a breach of that duty is
a cause of injury, that a right of action
acerues to the person injured. One
Knowlton entered into an agreement
with the defendant company to draw
the coal and debris produced in the mine
from the places at which the miners
worked to the pit bottom, and to carry

by those in the

from the pit bottom to the workmen,
certain things required in their work,
and Knowlton agreed to provide com-
petent  and  efficient  drivers, The
vehicles used were cars running om a
railway track and drawn by a horse.
The plaintif was employed by

and while so em-
On the evidence

Knowlton as a driver,
ployed was injured,
set out in the notwithstanding
cettain  adverse answers to questions
submitted to the jury, and the trial
Judge's judgment thereon for the plain-
tiff, the Court Held, (1) that the
plaintiff had failed to prove negligence
o the part of the defendants; and (2)
That if the evidence established negli-
gence on the part of Knowlton, result-
ing in the injury to the plaintiff, as
wus the inferential finding of the jury,
Kuowlton was an independent con
tractor for whose conduct the defene-
ants were not liable, The judgment for
the plaintiff was set aside and a judg-
ment directed to be entered for the de-
fendants,  Patton v. The \lherta Rail-
way & Coal Company. (Ct., 1807), p.

See ConsTiTUTIONAL LAW,

MECHANIC'S LIEN.

See BUILDING CONTRACT,

MISTAKE.

VERDICT.

MORTGAGE.

See Laxp TrrLes Acr,




510 MUNICIPAL LAW—PLEADING,

MUNICIPAL LAW.

See CERTIORARI-—CONSTITUTIONAL
Law,

NEGLIGENCE.
Nee MASTER AND SERVANT,

PARTIES.

Practice—Action (o set Aside Con-
veyance Parties. | he execution
debtor is not a necessary nor a proper
party to an action by execution ¢ I
tors to set aside conveyances to his co
defendant as frandulent and void as
against them, no velief being clnimed
against him except costs, Participation
in fraud is not a sufficient ground for
adding a pa for purpose of rendering
him liable for costs.  MeDonald ot al
v. Dunlop (No. 1). (Seott, J., 1803,
p. 177,

Nee Laxp Tirees Acr

PAYMENT INTO COURTY.
See BANKRUPTCY AND INSOLVENCY.

PENALTY.

Nee SALE oF LAND—CONTRACT,

PLEADING.

Practice —/'lcadii g
barrassing Pleading— Reasonable Cause
of Action or Defence— Striking Out. |
McEwan v, The North-West Coal and
Nuvigation Co., 1 T L. R, 208, fol-
lowed.  Matter in a statement of de-
fence, attacked as tending to prejudice,
embarrass or delay, will be struck out
less freely than in a statement of claim.,
Statement of claim set up a partnership
between plaintiff . and defendant 1'.,
a wortgage by D, & P’. of partnership
goods to C, and a mortgage of Ps in-
terest therein to ', Bros, The first
paragraph of the defence of (. Bros,
denied the partnership.  The second
paragraph set up that, ** whatever rela-
tionship existed " between D, & P, that

Defenee Em

| voL,

relationship was put an end to and the
entire ownership of the goods mort-
gaged then vested in D), free from any
interest of I'.:—Held that the second
paragraph was embarrassing inasmuch
as, while it assumed some relationship
fo have existed between D, and I, and
allcged it to have been put an end to
and the property to have vested in 1.,
it did not allege (1) the nature of the
relationship, (2) the mode in which the
rclationship had been  terminated and
the property become vested in 1., ie.,
whether by operation or mmplication of
law or by rment of dissolution or
other agreement stating the 1 re of
stich other agreement.  the Tth para
graph of the mee of C, Bros, alleged
that, even if the mortgage to . con
stituted a partnership labidity, . Bros,
had n separate claim against 1), before
. acquited any such partnership lia-
hility Held, that paragraph « was
embarvassing  ivasmuch as it did not
ilege that the se te claim of ('
Pros, was the same as that for which
they held the chattel mortgage, and as
if that was not the case the whole
paragraph  was  entirely  immaterial
The Sth paragraph  of the defence
alleged that the mortgage to . was
void, and did not comply with the Bills
of Sale Ordinance and no allidavit of
bona fides accompanied it:—1leld, that
the Sth paragraph was embarrassing
inasmuch as it was uncertain whether
it intended that the mortgage was void
on the ground only of the absence of an
affidavit of bona fides, or as well for
ron-compliance with other requirements
of the Bills of Sale Ordinance, or on
grounds apart from that Ordinance.
Davis et al. v, Patrick et al. (Ct. 1803),
noo.

Pleading Defenes
as Fmbarrassing Third Party Pro-
vecdings Ntay of Proceedings.] — In
an action for foreclosore of a mort-
gage made by the defendant and his
deceased  partner, paragraphs of the
defe alleging  in et that  the
administratrix of the estate of the de-
cepsed partner wias a necessary party
to the action inasmneh as the defoodant
was entitled to itribution from the
estate and as by virne of an order mada
that no action shonld  he  hrought
agninst the administratrix as such, and
staying all pending procecdings ngainst
her as such  administratrix  for four
months, prevented the defendant from
pursuing his remedy in that behalf, were
struck out as embarrassing ; the defend-
ant's proper course being an application

Ntviking  out




1] POSTPONEMENT O
under the third party procedure, and
the plaintiff pot being affected by the
effect of the order upon the defendant’s

or remedies I'aul  v. Flinn,

ISOG), p. 406,

rights
(Ct

POSTPONEMENT OF TRIAL.

Nee SaLe o Laxp,

PRACTICE.

Practice
of Ntatewment of Claim
Clase \pplication after
fendant's Refused
Ordinance, m 104.]
for damages trespnss
injunction,
alleged that
oceupation of
was being
had entered
C owmed by

Pleading tmendment
at Trial—New
Close of I
Civil

In an ac
for and
the statement  of
the defendant, who
adjoining property
operated as a coal
and under lots B and
the plaintifl, and had re
moved coal and therefrom
From the evidence defonee it
appeared that no exeavations had been
made on ts B and O since the dat
trespass was alleged to have commenced,
but that the defendant’s tunvel had ey
tended into other adjoining lands owned
by the plaintift in vespeet of which no
complaint had been made, The plaintiff
at the of the defendant’s

Caxe
seel

for a
claim
was in
which
mine,
upol

minetals

close case

applied for leave to amend the state
ment of claim under section 164 of the
Judicature Ordinance | a ng that
the trespass had been committed upon

these last mentioned lands Held, that
the 1eal controversy between the parties
whether the defendant had com
mitted trespass upon lots B and €, and
no amendment was uecessary for the
purpose of determining that question
and it would be an unreasonable exercise
of the powers conferred by the section
to allow the plaintiff after the close of
the evidence to amend by setting up a
new cause of action discovered from the
evidence for the defence Held also,
that a refusal by endant to allow in
spection by plaintiff of the workings of
the mine was not sufficient reason for
allowing the amendment as the defend-
ant might have obtained an order for
inspection.  Greater latitude should be
allowed to a defendant m amending by
setting up new grounds of defence than
ty a plaintiff in setting up new causes
of action, because a defendant ecannot
afterwards avail himself of such de-

was

IRIAL—PRACTICE, a1l

does not lose
such cause of
(Scott, J.,

plaintiff
of
Graham

fence, while a
his claim in respect
aetion,  Moran v.
INUG)Y, p. 204,

Practice— | pplication for Adminis-

tration—Order to Render Proper Ao-
ceunt under O, k.10 A, (Eng)

\fidavit Verifying—Not Filed—Appli-
cation to Cross-examine. | Upon an

application for administration an order
was made under English O, R. 10a,
that the application stand over for six

weeks, and that the defendant within
one month render to the plaintiff a
proper statement of his accounts and
dealings with the estate, which was

duly furnished and verified by aflidavit,
The p'aintiff did not appear on the fur
the srare of the application, and
ome months had elapsed when this
ipplication was made to cross-examine
the defendant on the affidavit Ield,
that as the aflidavit was not filed when
rotice of the application was served,
but only (if at all) by the plaintiff
hinself on the return, the application
must be refused Quwre, whether the
rule authorizes a direction that such
accounts  be verified under oath, and
such an aflidavit is an affidavit

to be used on any proce
in the canse or matte (1. 0. 1 3
o I now r, 282, J, O, 1808.) The
proy practice in order to obtain ex-
plavations of any of the items of ae-
counts  so  furnished seems to be to
formulate  objections on  the further
hearing and  have the disputed items
adjudieated upon in Chambers. tllan
v. Kennedy. (Scott, J., 1803), p. 285.
.
Security for Costs *1scts within
the Julvvrlnn Nubstantial, not

N
* Floating Plaintiffs who were now
residents had at the thne of an appli
cation  for security for costs, assets
within the Territories to the amount
of $4,000, consisting of live stock and
railway plant in use upon contract
work for the Canadian Pacific Railway
Company, in construction of the Crow's
Nest neh raflway Ield, that this
property was not substantial and fixed,
bui floating, and an order for security
for costs was made. Doidge v. Town of
Regina (No, 1) (Richardson, J.),
1847), p. &

Practice —Vartics—Adding Defend-
ant—"Third Party Procedure Action
Ipplication Defend-

add Persin on whose Behalf
> made Refured—Counterclaim
Judicature Ordinance.) In an action

for Conversion
ant

to
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of conversion u;.mnsl a bailiff, an appli-
cation under see, 45, 0, 1803, by the
bailiff’s principal to be added as a de-
fendant on the grounds that the bailiff
was entitled to be indemnified, and the
principal was entitled to set up, by way
of counterclaim, certain claims against
the plaintiff not arising out of the con-
version complained of was refused. The
plaintiff brought an action, against the
defendant for conversion of certain
household furniture. The defendant
applied to add or substitute, as a defen-
dant, one O., on whose behalf he had, as
bailiff, seized and sold the goods in ques-
tion, alleging (1) that O, had agreed to
indemnify him against the seizure, and
(2) that O, desired to be added or sub- |
stituted as defendant for the purpose of
counterclaiming against the plaintiff
certain claims, none of which appeared
to arise out of the subject matter of the
action :—Held, that the Court had no
jurisdiction, to substitute or add O. as
a defendant as it was not necessary for
the determination of the question in dis-
pute, he being only indirectly interested
in the result, and could be brought in
by defendant as a third party ; and that
he could not be added for the purpose of |
setting up a counterclaim which did not
arise, and was not involved in the sub-
ject matter of the action. Randall v.
Robertson  (Scott, ISOK), p.

Order for Discovery — Default of
Compliance—Motion to Dismiss Action
- Indorsement of Notice on Order.)
In order that a party taking out an
order for discovery nm) ill\ukn‘ the pro-
visions of sec. 184 J. 1803, though
ohly with the object uf hn\mg a ||Im||~
tiff's action dismi or a defendant's
defence struck out, the order must be
endorsed in accordance with s 311,
Doidge v. Town of Regina_(No. 2).
(Richardson, J., 1898), p. 837,
Nee VERDICT — PPLEADING SALE OF |
LAND—CRIMINAL LAW—DPAYMENT |
INTO COURT—PARTIES—APPEAL — |

WAYS — MASTER AND SERVANT
ELecTioNs ( PARLIAMENTARY) -
CREDITORS' RELIEF ORDINANCE -

CONSTITUTIONAL LAw,

PRINCIPAL AND AGENT.

Sale of Land — 1geney—Ratification
— Statute of Frauds — Part Perforn
ance.]—One T, who had been appoint-
ed agent for the management of the

AGENT—PROHIBITION,

| the Statut

| vor.

plaintiff’s estate at K. by the plaintiff's
wife, which appointment was expressly
ratified by the plaintiff, had appointed
with her authority, one M., a real estate
agent, as agent for sale, M, made
several sales, all of wheb were confirmed
by the plaintiff, and, on the 3rd
broary, 1904, sold to the defendant
., the land in question, of w 1 sale
the plaintiff was duly notified; and the
defendant went into immediate posses-
sion and commenced making improv
ments, of which the plaintif was also
notified on the 19th of February. On
the 8th of June after a large sum had
. spent in improvements, the plain-
tiff notified the defendants that he repu-
diated the sale and brought action for
possession : Held, (1) That M. had
authority from plaintiff through T
make the sale to the defendant,
That if M. had not been anthorized to
make the , the plaintiff had ratified
it by his conduct in standing by and
allowing defendant to make improve-
ments under the arrangement of pur-

| chase, and not immediately repudiating

it and giving notice within a reasonable
time, That the part performance
of the agreement of purchase by the de-
fendants was sufficient to take it out of
of Frauds, Quwre, whether
von-compliance  with the Statute of
Frands comes in question in an action
of ejectment or whether the plaintilf
could recover possession in such an
action by reason of a breach of any of
the terms of the agreement, MeDougall
v, Cairns.  (Seott, J,, 1806), p. 219,

(3)

PROHIBITION.

Prohibition Court of Revision
Prohibition after Sentence,l—A Mun'-
cipnl Court of Revision, after the assess-
ment rate had been completed by the
assessor, and checked over by the assess-
ment committ passed in consequence
of a successful appeal to the Court by
the promovents, a general resolution re-
dueing |In- entire assessment by twenty
per cent. Held, hesitante, affirming
the Judzml-nt of Roulean, J., that prohi-
bition lay. The Court should not be
chary at the present day in exercising
the power of ||rnlnlnhnn. The proceed-
ings before the Court of Revision were
not terminated inasmuch as its decision
necessitated the amending of the roll,
and this duty imposed upon the clerk
would be the aet of the Court by the
instrumentality of its clerk. In any
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4’:\\.~ prohibition will be after sentence,
when it appears on the face of the pro-
lings that the matters are not within
the jurisdiction of the tribunal. Hick-
son et al. v. Wilson et al. (Ct, 1897),
p. 426,

QUANTUM MERUIT.
Nee CONTRACT
RECOGNIZANCE.

Nee

Ban

SALE OF LAND.

Sale of Land—Vendor's Title—1T'itle
in Third Party—Incumbrance Repu-
diation Penalty—Forfeiture — Prac-
tice — Evidence—Commission Order
for Commission Irregularities—~Sup-

| pression  of Commission Evidence
| Waiver — Postponement of Trial to
Supply Defect in Evidence.]—Where at
the time of an agreement for sale and
purchase of land, the title to the land
stood in the name of the vendor's wife,
but the vendor obtained and tendered a
transfer from his wife to the purchaser

before the purchaser repudiated the
agreement Held, following Paisley v.
Wills, 19 O. R, 303 ; affirmed 18 O, A.

R. 210; that the purchaser was liable in
an action for balance of purchase
money, Right to repudiate discussed.
If a thing be agreed to be done, though
there be a pemalty annexed to secure
its performance, yet the very thing itself
must be done, and the Court will not
permit the petson on whom the penalty
rests to resist specifie srformance by
tlecting pay the penalty Where a
commission to take evidence was issued
withont a formal order therefor, but
merely on an informal memorandum of
a Judge, containing no direction as to
the commissioner’s name or the time,
place or manner of taking the evidence,
but the commission, before being sent
out, had been shown to the advoeate for
the opposite party, and due notice of the
time and pl of taking the
under the commission had been served
on him, and on the return of the com
mission it had been opened at his in-
stance Held, (1) that the irregulari
ties in conmection with the issue of the

evidence

MERUIT——SOLICITOR

AND CLIENT, 513
commission, which might at an earlier
stage have been taken advantage of by
motion to suppress, waived by the
advocate for the opposite party, with
knowledge of the irregularities, causing
the commission to be opened ; that being
u fresh step within the meaning of s.
:'“H of the Judicature Ordinance, (2)
I'hat in any case, the trial Judge having
received the evidence and s, 501 of the
Judieature Ordinance providing that a
new trial shall not be granted on the
ground of the improper admission or re-
Jection of evidence unless on the opinion
of the Court to which application
made, some substantial wrong or
carriage has been thereby oc
the trial, and the Court
contrary opinion, no effect should be
given to the objection. "T'rial of action
adjourned to enable plaintif to supply
defect in the evidence in the support of
his case under s, 236 of the Judicature
Ordinance. Hamilton v, MeNeill,
( Wetmore, J., 1804), p. 31,

is
mis-
sioned in
being of the

Nee JUDICIAL SALE oF LAND—PRIN-
CIPAL AND ACGENT,
SET-OFF.

Nee BiLes, NoTEs AND CHEQUES.

SHERIFF,

Nee LANp TiTLes Act.

SMALL DEBT PROCEDURE.

See CONSTITUTIONAL LAw

SOLICITOR AND CLIENT.

Taxation of Advocate's Bill
more than Twelve Months after
Delivery Npecial Circamstaneces
Reeeipt of Client's Moneys Commis-
sion,]-—An order for the taxation of an
wdvoeate’s bill of costs ought not to be
granted on the ex parte application of
the client, where the bill has been ren-
dered more than twelve months befo
the application to tax. Orders of course
defined. Semble (1) on an application
to set aside an ex parte order to tax, if
special cirenmstances are shewn by the




Al SQUATTER—WAYS, | voL.

client which would in the opinion of the
Judge have warranted an order to tax
on a special application, the ex parte
order will be allowed to stand.  (2) The
receipt by the advocate from time to
time of moneys belonging to his client,
does not constitute such special circum-
stances, nor, although  overcharges
would, under certain Lmstances,
constitute such special  circumstances,
does the mere fact that a commission of
5 per cent, is charged on the collection
of a sum of twelve hundred dollars, On
the trial of an action on an advocate’s
bill the trinl Judge may, without special
circumstances appearing, and notwith-
standing the lapse of twelve months
from delivery, di a reference or
enquiry as to any disputed items,
although no application to tax has pre-
viously  been  made, MeCarthy v.
Walker—Re MeCarthy (No. 1), (Seot,
J., 18080, . 340,

SQUATTER.

Nee WAys,

STATUTE OF FRAUDS.

Nee PRINCIPAL AND AGENT

SUBROGATION.

Nee Laxp Trries Acr,

SURVIVORSHIP.

Nee Laxp Tirees Aoy

TERRITCRIES REAL PROP-
ERTY ACT.

Nee Laxp Trrees Acr.

TRIAL.

Hee Wavs MASTER AND SERVANY

VENDOR AND PURCHASER.

Nee SALE oF LAND,

VERDICT.

Practice — Jury Verdiet Netting
aside Misdirection Non-direction —
Questions to Jury—~Special or General
Verdiet — Coutract—Evidence — Con-
sensus ad Idem—Mistake.]—The terms
of a verbal contract wete in question.
The plaintiff and defendant being the
only witnesses on the point, each swore
positively to his version of the contract,
Counsel for each of the parties at the
trinl proposed certain questions asking
that they be submitted to the jury and
objecting to the submission of the ques-
tions proposed by the other side. Rou-
lean, J., submitted both sets of ques-
tions, but dire the jury that they
were at  liberty either to answer the
questiong and thus give a special ver-
dict or to give a general verdict. The
jury gave a general verdiet for the plain-
tif. On a motion by the defendant to
set aside the verdiet : Ield, that the
question of there being a mistake or no
consensus ad idem did not arise, and
that the verdiet depended on the jury's
view of the ered'bility of the parties,
and that, therefore, the veudict should
not be disturbed.  Newson v. MeLean
(Roulean, J., 1893), p, 4,
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Way - Highwan—"Trinl Dedication

Crown Land—1 ser—Squatter's Right

Patent — Reservation — Estoppel
Trial Proper Findings Anneal
Diawing Inferendes of Faet |-—The Bd-
monton settlement was surveved by the

Deminion Government in 1882, At that
tin

there were rumbers of persons in
mpation of different pareels of the
wl forming the settlement. One Me-
Poveall wos in occupation of the pareel
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shown on the Government plan of sur-
vey as River Lot 8, and had been so for
scme years previously. McDougall's
rights as a *“ squatter ” under The Do-
minion Lands Act, R, 8. C. (1886) c.
54, 8. 83, were recognized by the G
erninent, and he was given a right to
purchase the lot outright at $1 an acre,
He exercised this right and a patent
was eventually
September, 1889, It apy
the date of the survey
well defined trails crossing the lot, and
that both had been used as public roads
for a period of more than twenty years
previous to the attempted closing by
McDougall’'s successor in title of the
trail in question, in this action—the
southerly trail of the two above men-
tioned. Per Scott, J The fact that
the patentee before the issue of patent
never interfered with the user by the
public of the trails crossing the lot, or
that he permitted such us would not
constitute an implied dedication by him
of such trails as highways. Having no
legal right or title of occupation, he was
not in a position to prevent such user,
and it would be unreasonable to hold
that a dedication should be implied as
against him merely because he permitted
an act to be done which he was power-
less to prevent. The patent contained the
following words: “ Reserving thereout
the public road or trail one chain in
width crossing the said lot.” Scott, J.,
held, that this reservation was not void
for uncertainty, but that the defendants,
upon whom the onus or proof lay, had
failed to show that the trail in question
was one of the two trails which was in-
tended by the reservation. In the year
1804 the defendant municipality expro-
priated a part of River Iot 8. Me-
Dougall was then the owner of the por-
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sued to him on the 30th |
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tion expropriated. The plaintiff repre-
sented MecDougall on the arbitration
proceedings, Upon the arbitration it was
material that the arbitrators in order to
arrive at the amount of the compensa-
tion should ascertain whether the trail
in question was a highway, His counsel
contended that it was a highway. The
award found that it was a highway.
Scott held, that the plaintiff was es-
topped from denying that the trail in
question was a highway. On appeal,
Richardson and Wetmore, JJ., held,
that taking into account all llw facts,
and applying the principles laid down
in Turner v. Walsh, 50 L. J. P. C, 55;
6 App. Cas, 6 45 L. T. 50, a dodlca-
tion of the trail in question ought to be
presumed and on this ground agreed in
dismissing the appeal. Reversed on ap-
peal to the 8. (. of Canada, 28 8, (‘
R. 501, Rouleau, J., dissented, and
was of opinion that the appeal should
be allowed. Section 500 of the Judica-
ture Ordinance, 1803, |>|n\ ides, amongst
nlh--r things, that the Court on appeal

* ghall have power to draw inferences
of fact, and to give any judgment and
make any order which ought to have
been made, and to make such further or
other order as the ‘case may require.”
Per Wetmore, J.: he exercise of
these powers I conceive to be discretion-
ary with the Court, and possibly the
Court ought not to find facts not found
by the trial Judge, unless they are
clearly established by the evidence or
the weight of testimony is manifestly
in favour of the finding. Where such
is the case, however, I am of opinion
that the Legislature intends that this
Court shall dispose of the case without
sending it back for a new trial. Hein-
mick v. The Town of Edmonton, (Ct.
1807), p. 462,




