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No. 99.] BILL. [1858.

An Act to amend and consolidate the Judicature Acts
of Lower Canada.

'WHEREAS experience h:ath shewn that in order to facilitate the Preamble,
administration of Justice and Procedure, it is expedient to

amend and consolidate info one Aet the several Judicature Acts of
Lower Canada, with the Act passed in the 20th year of Her Majesty’s
5 reign, chaptered 44 and intituled, “ An Act to amend the Judicature
-Acts of Lower Canada :” Therefore Her DMajesty, &c., enacts as

follows :
DIVISION OF LOWER CANADA INTO DISTRICTS.

1. Lower Canada shall be divided into 17 districts in the tanner Lower Canada
indicated in the table A of this Act, the first column of which contains g;::gggmw
10 the name of each District ; the second column the places included .
within the limits of the District ; and the third column the name of
the place at or near to which the sittiugs of the District Conurts shall be
held, and at which the Court House and Gaol of the District shall be
situated, provided that if the name of any place, being the chef-lieu of
15 a district be changed, such place shall nevertheless continue 1o be the

chef-liex. under the new name,

9. A Court House and Gaol shall be immediately erected in the Court Housa
manner hereinafier prescribed, in each of the new districts mentioned aod Gaol

in the 2nd Table.
ERECTION OF COURT HOUSES AND GAOLS.

20 And whereas it is expedient to create a fund, out of the proceeds of Buildiog fund.
which, without having recourse to the costs and charges of an onerous
local taxation, Court Houses and Gaols may be erected in the said
districts, and also Court Houses to serve for the sittings of the Circuit
Court elsewhere than at the chef-liex of the district :

25. 3. The amount of the Municipalities Fand for Lower Canada, Muticipalities
created by the Clergy Reserves Act of 1854, chapter 2, after deducting l;:?nt?pw
therefrom the charges imposed thereof in virtue of the said Act, shall
not be distributed amongst the Municipalities of Lower Canada, nor
-paid over to them in the manner prescribed by the said Act, but shall

30 be appropriated for the purposes of this Act.

4. The Governor in Council may from time to time authorize the Dobentares
Receiver General to raise such sum or sums of money, not exceeding "7 m’?,‘:,;i‘“’:,’?d

in the whole the sum of £75,000, as may be necessary for the purposes £75,000,
209
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of this Aet, by the issue of Provineial Debentures, to be repaid, both
principal and interest, out of the procceds of the said Lower Canada
Municipalities Fund, which shall be and is hereby set apart for thut
purpose, after payment of the charges aforesaid.

5. The Debentures to be issued in virtue of this Act shall be in such
form, for such separate amounts, either in sterling or currency 4t such
rate of interest, not exceeding 6 per cent per annum, and shall' be
payable, principal and interest, at such time and places as to the
Governor in Council shall seem most expedient, and as he shall from
time to time prescribe ; and all monies forming part of 1he said fund,
and applicable to the repayment of the said principal and interest, and
which shall not be imn:ediately required for the purposes of this Act,
shall be deposited in the Provincial Funds by the Receiver General,
under the Direction of the Governor in Council.

6. A sum not exceeding five thousand pounds, to be fixed by the
Governor in Council, taking into concideration the extent, population,
business and other loecal circumstances of the distriet, muy be appro-
priated out of the said Lower Canada Municipalities Fund, for
the erection in each of the new districts of a Court House and Goal in
and for such district, and such sum may from time to time be advanced
and paid to the Commissioners of Public Works by the Receiver
General, upon the warrant of the Governor.

7. Provided always that if the local municipalities included either
wholly or in part in any new district, think proper to raise another
sum to add to the amount allowed to the districts in virtue of the next
preceding section, and to expend it with the said last sum in the
erection of a more comodious Court House and Gaol, they shall be
at full Jiberty to do so, and they enter into 2 mutual agreement,—by the
intervention of their Mayors assembled at a meeting to be held ata
time and place fixed by special notice given to the several Mayors, by
three electors of the maunicipality requiring such meeting—as to the
amount; and the proportion thereof to be raised in each said muoni-
cipality, or pgrt of a municipality, and the Counecil of each said
municipality shall have full power to levy the sum so to be raised ;
and if any local municipality shall think proper to raise a further sum
indepéndently of the other local municipalities in the district, it shall
have full power so to do, and any such additional sum shall be
employed and expended by the Commissioners of Public Works, in
conjunction with the amount granted to the district, in virtue of the
next preceding seetion.

8. The local maunicipality in which the Court House and Gaol
for a new district shall be erected, shall furnish a site suitable for that
urpose, which shall be approved of by the Commissioners of Public
orks, and which must also be freed from all charges ; and if the
municipality fail to furnish such site when required so to do by the
Commissioners, the said Commisioners shall be at liberty to accept
any -uitable which shall be given to the Crown for the said pur-
pose, at or near the chef liew, or the Governor may by proclamation
seleet some other place, at which a suitable site shall have been
given, to be the chef-liex, and the said shall thereupon be such chef-liew
to all intents and purposes .as though it had been desigmated in the
Schedule A annexed to this Aect.
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9. The sum of £500 shall be granted out of the said Lower Canada
Municipalities Fund to each local municipality not being the chef-lieu
of a district, but which has bcen fixed by the table B as one of the
places at which the Circuit Court shall bz held for the construction and

5 acquisition of a Court House on a site to be furnished by the said local
municipality, released from all charges whatsoever, and to be ap-
proved by the Commissioners of Public Works, and antil the said sum
is required for that purpose the interest thereon shall be added thereto,
to be expended in the erection of a more commodious Court House,

10 10. If in the local municipality of any new Distriet a Court House
exists, not required for the use o f any District or Circuit Court, the
Governor may, by order in Council, cause the same to be sold, and
add the proceeds of the sale to the share of the Municipalities Fund
allowed to tbe District,to assist in the erection of any new Court

15 House or Gaol in the said District.

’

11. The District Court House and Gaol hereinbefore mentioned

shall be erected by the Commissioners of Public Works, under the

control of the Governor in Council, and all the powers _vested in the

said Commissioners with reference to the taking of lands required for

20 public works, and all the other powers vested in them, or in parties

authorized to contract with them for the conveyance of such {ands, and

all the provisions of the Acts relating to the said Commissioners, and

to the public works constructed under their superintendence, shall

apply in so far as they are not incounsistent with the provisions of this

25 Act, shall apply to the said Court Houses and Gaols,do0 the sites

required therefor, to the erection of the buildings and to the said

Commissioners in reference thereof, but no plan shall be adopted by

othe said Commissioners for the erection of sach Court House or Gaols

or any of them, unless it has been approved by the Governor in

80 Council, but not being herein contained shall have the effect of pre-

venting any Municipality from exercising the power of taking any

lands for Municipal purposes, including the erection of a Court House
and Gaol.

12. All the Courts to be held at the place at which a Court House

85 shall be erected in pursuance of this Act, shall be held in the said

"Court House unless the Goveruor shall, in the event of the building

being destroyed or materially damaged, direct that they shall be held

in some other building, and the Gaol erected in any District in pur-

suance of this Act, shall be the Common Gaol, and shall also be the

40 House of Correction for the said District until another House of Cor-

rection shall be established, and all the general provisions applicable

to Court Houses and Gaols in Lower Canada shall apply to those to be

erected in virtue of this Act, in so far as they are not inconsistent
therewith,

45 13, The title to the District Court House and Gaol in and for the
new Distriets respectively, shall be vested in the Sheriff of such Dis-
trict for the time being, and his successors in office for ever, and he
and each of his successors in office shall be a sole corporation for the
purpose of holding the same for the purposes of this Act, but without

50 power to’alienate, charge or incumber the same, and the title to any
Circuit Court House, and of the site thereof, shall be vested in the

Circuit Court
accommodas
tion.
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Municipality of the County, for such estate’ or right as it shall have
acquired therein.

14, It shall be the duty of the Sheriff of each new District to keep
the Court House and Gaol therein insured against loss by fire, for an
amount, and by an Insurance Company to be approved by the Com- 5
missioners of Public Works, and in case of luss by fire he may recover
under the policy ; and the amount recovered shalt be applied to repair
or reconstruct the building destroyed or damaged.

15. For keeping in good repair the District Court Honses and Gaol
to be erected under this Act in the new Districts, and for paying the 10
Petit Jurors in criminal cases in the same, there shall be, in and for
such District, a Fund, to be called ** The Building and Jury Fund for
the District of » (as the case may be), which shall
consist of :—

1. All fines, forfeitures and pecuniary penalties collected in the 15
District under the Police Ordinances, as extended by the twenty-fifth
section of the Municipal Act of 1855, chapter 100; ‘

2. The Crown’s share of all fines, forfeitures or pecuniary penalties
collected in the District on summary convictions under the Acts of
1841, amending the Criminal Law, ehapters 26 and 27; 20

3. The Crown’s share of all fines, forfeitures and pecuniary penalties
collected within the District under the Public Worship Act of Lower
Canada, passed in 1827, chapter 3;

4. One per centum upon all moneys levied by the Sheriff of the
District, or by any Bailift' therein, under execution in any civil case, 25
such per centage to be retained by the Sheriff or Bailiff out of the sum
payable to the party taking out such execution ;

5. All fines levied in the District under the Act passed duriug the
present session for the more speedy trial and punishment of juvenile
offenders; S0

6. All fines levied in the District for contempt of Court, or for non-
attendance of jurors or witnesses, or disobedience to any order of the
Court ; ,

7. A yearly contribution from each local Municipality in the Dis-,
trict, which contribution shall be: twelve pounds yearly from the 35
Local Municipality in which such Court House and Gaol shall be,—
six pounds yearly from each other Local Municipality in the county in
which such Gaol and Court House shall be,—and three pounds yearly
from each other Local Municipality in the District; which contribu-
tions shall be paid to the Sheriff by such Municipalities, respectively, 40
in the month next after that in which this Act shall come into force as
regards criminal matters, and in the same month in each year there-
after, and if not go paid, may be recovered by the Sheriff for the time
being as a debt due to him, or, in his option, may be levied by him
from the ratepayers in the Municipality in default by an equal rate on 45
their taxable property according to the valuation-roll thea in force ; and
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for collecting and enforcing such rate, and the costs of levying the
same, the Sheriff shall have the powers vested in the Secretary-
Treasurer of such Municipality for the collection of rates duly imposed
and to be collected by him in such Municipality.

5 16. The fund last mentioned shall be received and disbursed by the Said fand to
Sheriff, who shall render an acecount thereof to the lnspeetor General, at bedd"b""‘cfd
such time, and in such mannerand form as that officer shall apnoint, and g b;°§°,,“;j
such account shall be audited by the Board of Audit; and the Sheriff
shall be deemed an Officer employed in the collection of the Revenue

10 within the meaning of the Revenue Management Act of 1845, chapter
4, and the Act amending it, and of the Audit Act of 1855, chapter 78;
and any surplus moncys, forming part of such fund may be invested by
the Sheriff in Government securities, with the approval of the Inspector
General and subject to such conditions as he shall think proper.

15 17. If at any time it shall become necessary to re-build or enlarge Rebuilding or
any District Court House or Gaol, the same shall be re-built or en- ;‘;z’;%:le&;
larged by the Commissioners of Public Works, but at the expensc of the
Municipalities in the District, and if the fund established by the next
preceding sections added to the sym (if any) recovered by the Sheriff

20 for the insurance thereon, shall not be sufficient to defray the expense
of re-building or enlarging, then the sum required to make good the
deficiency shail be furnished by the said Municipalities, in the propcr-
tions mentioned in the seventh paragraph of the next preceding section,
and shall be paid over to the Sheriff, at such time as shall be prescribed

25 by the Governor in Council, after such re-building or enlarging shall
have been commenced, and if not so paid may be recovered by the
Sheriff in the same manner and with the same powers as they are pro-
vided and given for the recovery of the contributions’ mentioned in the
said seventh paragraph; and the moneys in the hands of the Sheriff

80 applicable tosuch re-building or enlarging shall be disbursed by the
Sheriff under the direction of the Commissioners of the Public Works.

18. If at 4ny time the said fund be found in any District to be In case fand
too large for the purposes to which it is made applicable, the contribu. e insuff-
tions payable thereto by Local Municipalities in such Districts may be )

35 diminished by order of the Governor in Council to such extent as he may
deem advisable ; and if at any time the said fund be found insufficient
in any District for such purposes, the said contributions may be increased
by a like order to the extent which the Governor in Council may deem
expedient, but observing the same proportion as to the amount payable

40 by the several Municipalities.
JUDGES AND COURTS OF JUSTICE.
19. There shall be for the whole of Lower Canada

1st. A Court, to be called the Circuir Coourr, which shall take Oircnit Court.
cognizance (to the exclusion of any other Court in matters purely
ersonal and moveable), of all Civil causes, the amount or value of
45 which shall not exceed $60, with the exception of constituted rents
(rentes constituées), under the Seigniorial Act of 1854, of actions ex-
clusively under the jurisdiction of other Courts, Judges or Magistrates,
and of thosc which fall purely under the jurisdiction of the Admiralty.
C. Pro. Lou’a art. 1064.
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If, however, the right or title tothe property or possession of an
immoveable, the right to a sum of money payable to Her Mujesty, or to
any fee of office, or the right of demanding any rent, reveoue toll,
tax, or impousition whatsoever be contested or be put in question
before the said Court, or further, if by the result of any contestation
before the said Court, any future rights may be affected, the cause may
in any of the said cases upon the application to that effect made by
one or other of the parties to the cause at any time before the cause is
fixed for evidence, be evcked and transferred to the District Court in
the same District, there to be heard, adjudged and decided, and thereupon
the cause shall he trausferred to the said District Court, which said
Court shall first proceed to decide as to whether the evocation be.well
founded,

34 Geo. I, cap. 6, sec.27. 12 Vic., cap. 38, sec. 47,48, 53. C. Pro-
Lou’a art. 129 and 1068.

If the said evocation be maintained and declared valid the District
Churt shall procced with respect to such cause as though it had origi-
nated therein, but if on the contrary the evocation be rejected the cause
shall be sent back to the said Gircuit Court, there to be proceeded with
and finally decided.

2nd. A Court to be called the Distaicr Court which shall take cogni-
zance of all causes, watters, and business whatsvever of a civil natare
with the exception of those which are especially and exclusively within
the jurisdiction of the Circuit Court abave mentioned, or of other tribu-
nals, judges and magistrates, and of such as fall exclusively under the
jurisdiction of the Admiralty.

The District Court shall, moreover, have the power of granting the
emancipation of minors upon the advice of their relations or friends, of
rescinding or annulling all contracts and acfes without rendering it neces-
sary to obtain special letters. of emancipation or recision, according to the
usage which held uunder the Government before the conquest, of hear-
ing, determining and deciding all suits, actions, matters and things what-
ever of a civil nature, which might have been heard and determined in
the Courts of Prevoté justice royale, intendant or superior Council,
under the Government of this Province before the year 1759, and not
specially and cxclusively assigned to other Courts or Judges, but no
power of a legislative character possessed by any Court before the con-
quest shall be granted to or conferred upon. the said District Court.

34 Geo, liL, cap. 6, sec, 8. 12 Vic,, cap. 38, sec. 64.

3rd. A Court to be called the Courr or Assize which shall take cog-
nizance of all crimes and criminal offences, excepting those which may be
punishied either by the penalty of death or by imprisonment for life in
the Penitentiary or by exile, transportation, or perpetual banishment, or
those which fall exclusively under the jurisdiction of the Admiralty.

4th. A Court to be called the Hicu Crivinar Court, which shall
take cognizance of all crimes and criminal offences whatsoever with the
exception of those which fall exclusively under the jurisdiction of the
Admiralty.
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5th. A Court to be called the Courr or ArpEaL, which shall have
sovereign jurisdiction in matters civil and eriminal in any writ of error
or appeal from judgments qr decisions rendtred by the Uistrict
Court, the High Criminal Court, the Court of Assize, the Court of
5 Ogyer and Terminer and General Gaol Delivery, and also in appeal from
all judgments, decisions, and procecedings whatsoever, frum which
recourse may be had thereto, or in relation to which a recourse or ap-
peal to the said Court shall be admissible, but when the judgment ap-
pealed from in any civil matter is based upon the verdict of a jury, the

10 law only, and not the facts shall be called in question.

34 Geo. 3, cap. 6, sec. 27 and 28.

20. The District Court shall be composed of eighteen Judges, that
is to say, of one Chief Justice and of seventeen Puisné Judges, four o
whom shall reside at the city of Montreal, three at the city of Quetec,
15 one atthe city of Three Rivers, one at the town of Sherbrooke, one at the
village of Aylmer, or in the immediate neighborhood.of the said places
respectively; two in the District of Gaspé, and one in the Distriet of
Saguenay, at such places as shall be appointed by the Governor; and
the others at such places as the Governor shall appoint in any of the
20 other districts, who may also from time to time direct them to remove
to such places as he may deem suitable for the exercise of their judicial
functions.

20 Vic. cap. 44, s. 8, 9 and 11.

21. The District Court shall be held by one of the said District
25 Judges.

22. The Circuit Court shall be held by one of the District Judges.

23, The Court of Appeal shall be composed of five Judges, viz. :
one Chief Justice and four Paisné Judges, who shall reside respectively
either at Montreal or Quebec, and two at least of them shali reside at

80 ecach of the said places.

" 24, The Court of Appeal shall, as far as possible, be held by
all the Judges thereof, but any four of the Judges of the Court shall
form a quorum thereof in Appeal and Error, and may hold the Court
and exercise all the powers and authority thereof ; and any judgment

a5 or order in appeal and error concurred in by any three Judges of the

Court at any sitting thereof, shall have the same force and effect as if
concurred in by all the Judges so present ; and no judgment appealed
from shall be reversed, altered, or confirmed, unless by the concar-
rence of three Judges of the said Court.

0 25. Whenever a cause in appeal or error shall bave been heard
by four Judges only of the said Court, and taken by them en deliberé,
and that three of the said Judges shall not bold the same opinion with
respect to the judgment which ought to be rendered in such cuuse, the

Court may discharge the {deliberé, and order that the cause should be.

45 beard anew.

26. The Court of Assize shall be presided over by one only of the
District Judges, :
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High 27. The High Criminal Court shall be presided over by one
g;:l’:‘t“‘“l or more of the Judges of the District Court, or by one or more of the

Judges of the Court of Appeal.

Dischargeof 28, Any Judge, and any one Judge of any Court, even if he be
deliber?. recused, may discharge a cause from deliberé if such proceeding 5
become necessary.

Ap})ointmcnt 29. Every Judge not of the District Court and of the Court of
of Judges.  Appeal, shall be appointed by Her Majesty, Her Heirs or Successors,
by letters patent under the Great Seal of this Province.

Substitution 30. Whenever any Judge either of the District Court or Court 19

of Judges  of Appeal shail be called to discharge any duties or functions as such,
and such Judge shail b2 prevented by any of' the causes mentioned in
the thiriy-first section of this Act, or by any other legitimate cause, he
may be replaced in the discharge of such duty or functions by a Judge
of the same Court, and failing such Judge, by one of the Judges of the 15
ojher Court, and all the powers and duties of the Judge so replaced
shall belong in such case to the Judge who shall have so replaced

him,
Aesistant 81. Whenever a Judge of the District Court or of the Court of
Judges. Appeal shall by any cause of recusation, incompetence, disqualifica- 20

tiou, sickness, absence or otherwise, be unavoidably prevented from or
incapable of acting, and he cannot be replaced by any of the Judges
called upon so to do in the nanner prescribed by the thirtieth section

of this Act, the Governor may in his discretion appoint, by a commis-
sion under the Great Seal of the Province, a person competent to be 25
the assistant of such Judge, either for a fixed time or for such time as
the latter shall be prevented from or incapable of acting or fulfilling
his duties, and for no longer; Provided neverstheless, that in the cases
contemplated by this section and the foregoing, the Judge who shall
bave been summoned to take the place of any other Judge as assistant 80
or otherwise, shall have all the powers of the Judge so replaced with
respect to any cause or Froceeding commenced before bim, untit it be
terminated or decided, if it ba possible so to do, without recommencing
the proceediogs which shall have been had before him.

20 Vic., cap 44, sec. 18. 85

Their powers. 32, Any Assistant Judge shall, during the period of his appointment,
have all the powers and authority, and shall fulfl all the duties of the
Judge whose assistant he shall have been appointed.

16 Vic., cap. 13.

Other fune- 33. Every Judge of the Court of Appeal and of the District Court 40
tions of Judges ghylf be ex officio a Justice of the Peace, or conservator of the peace, and
Coroner for the whole of Lower Canada.

Torm of uffice.  34. Every Judge (not an assistant) of any of the Courts established
by this Act, shall retain office during good behavior, and his commis-
sion shall be so made out. 45

Removal of 85. [t shall be lawful however for the Governor of this Province,
Judges. . '
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to remove from office such Judge (not an assistant), upon the Address
of the Legislative Council and Assembly, but an Assistant Judge may
be removed from office without such formality, whenever the Governor
shall think proper so to do.

5 36. Any such Judge (not an assistant) so removed from office, Appealin
may within six months, appeal to Her Majesty in Her Privy Council *** %%
against such removal from office, and such motion shall not be deemed
final until it shall have been decided by the said Counecil,

387. When any Judge of any of the said .Courts shall die, or Vacancies
10 shall resign his office, or be removed, it shall and may be lawfal for the bow filed.
Governor, Lieutenant-Governor, or Person administering the Govern-
ment of this Province, notwithstanding auything hereinafter contained,
to appoint by commission under the Great Seal of the Province, some
fit and proper person to hold the said office until the Royal pleasure shall
15 be made known ; and that such appointment shall be held to be super-
seded by the issuing of a Commission under the Great Seal of this
Province, in the termsfirst directed by this Act to the same person, or
to such other person as Her Majesty, Hér Heirs or Successors, shall
. appoint in the place of any Judge, who has died, or resigned, or been
20 removed, in the manner authorized by this Act, or by the signification
within the Province of the Royal decision in the Privy Council, re-
storing to his office any Judge who may have been so removed.

38. The Judge of highest rank or standing shall have precedence Precedenco.
«  over the others; if all the Judges present be of the same rank,
25 then such precedence. shall be given to the Judge holding the com-
mission of longest date ; and if their” commissions bear the same date,
then the senior in age shall take precedence, unless anything /td the
contrary be expressed in the commission of any Judge, in which case
he would take the rank assigned him by his commission.

80  39. Every Judge, before entering on the duties of his office, and being Oath of ofiice,
qualified for the performance of any act in that capacity, shall be bound
to take an oath well and truly to discharge the duties of his office, in the

manuer following :

1. The Chief Justice of the Court of Appeal shall take such oath

85 before the Governor or the Secretary of the Province, or before some

person authorized by the Governor to administer the same, and this
oath shall be taken and subseribed in duplicate.

2. All the other Judges, bath of the Court of Appeal and of the Dis-
trict Court, shall take the said oath before the Chiel Justice of the Court
40 of Appeal, after the latter shall have been so sworn in.

40, One of the duplicates of the oath made by the Chief Justice of Duplieates of
the Court of Appeal shall form part of the archives of the office of the gzgl:“;‘i’t‘g
Secretary of the Province, and the other shall be transmitted to the )
Clerk of the Court of Appeals for the District of Montreal, to form part

45 of the records of his office, and to be by him entered in the register kept

for that purpose.

Vic., cap. 15.
7 Vice., cap. 15 200
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Leave of 41. Any leave of absence for more than two months granted to a

sbeence. Judge of the Court of Appeal, or of the District Court, shall be noti-
fied in the first instance by the Provincial Secretary to the Clerk of the -
District Court to which he shall belong, by means of a letter which
shall be registered in the register referred to in the foregoing section, 5
and deposited among the records of the Clerl’s office.

Jurisdictionof 42, The several Courts established by this Act shall have juris-
said Courts.  diction over the whole of Lower Canada, and each of the Judges
appointed before or after this Acf'shall come into force, shall have equal
jurisdiction over the whole of Lower Canada, and may esxercise their 10
powers and duties over its whole extent wherever their ordinary places
of residence may be.

SALARIES OF THE JUDGES.

Salaviesofthe  £3. The Annual Salaries of the Judg:s of the Coart of Appeal shall
Judges. be as follows:

kod

To the Chief JuStiCe sveesocacescsace sueese £1250 0 0 15
To each Puisné Judge...cecveesreseesssceees 1000 0 O

The annual salaries of the Judges of the District Court shall be as
follows :

To each District Judge, residing in the District
of Montreal or Quebec.eceterevasersnaess £1000 0 O 20

To each District Judge residing in any other
District, with the exception of Gaspé and . )
Saguenay ceecececccecrocncnsirosecansa 800 0 O

To each one residing in the Districts of Gaspé
and Saguenay seececectsesioisenceassss 700 0 O 25

Travelling The allowance to the Judges for travelling -expenses, shall as here-
expenses  tofore be fixed by the Governor in Council. :

mn:m DI TheCsalariw of tseb.lfudgeshof the Cour; gé' Appeal and‘:of the
Fies no istrict Court appointed before the passing of this Aect, shall not be
affected. affected thereby. P ° ’

20 Vic. cap. 44.
OFFICERS OF THE COURTS,

Oflcers in 44. There shall be in each District a Clerk of the District Court, a

cach dictriet.  Clerk of the Crown, a Clerk of the Peace, a Sheriff, a Coroner, Trans-
Jators, Bailiffs, Criers, Assistant Criers or Tipstaffs, Constables, and
such other officers as may be deemed necessary, or may be from time 85
to time appointed, and one or more of these officers’ functions may be
united in the same person, and separated from time to time, whenever
the Governor may think proper so to do. :

3},{:}:;}' tho 45. For the Court of Appeal there shall be one Clerk who shall
Appeala,

30
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reside in the City of Montreal, and who shall be bound to appoint, by a
commision under his hand and seal, with the approval of the said Court,
or a majority of the Judges thereof, two or three deputies, one of whom
shall reside in the city of Three Rivers, and anotker in the City of

5 Quebce.

46. Each Clerk of the District Court shall reside at the chef-lieu Olerk of Dis
of his District, and he shall at the same time be the Clerk of the Circuit et Court.
Coart in that District. He may, by Commission, and with the sanction
of the Judge residing in such District, appoint as many deputies as he

10 may deem proper, either as Clerk of the District. Court,- or as Clerk of
the Circuit Court, but he shall appoint at least one depaty for each place
at which he shall not reside, and at which the Circuit Court shall be

held as hereinafter provided.

47. The Sheriff, the Coroner and the Clerk &f the Crown may also Depafies of
15 each appoint one or two deputies and not more,” by a commission un- ertain officers
der their respective hands and seals.

48, It shall be lawful for any Clerl, Sheriff, or Coroner whatsoever Remowal of
at any time to remove any deputy by him appointed, and to appoint deputies.
another in his place, but such disinissal shall not take place until the

20 sanction therefor similar to that required for the appointment of such
deputy shall. have been first obtained.

49. The Clerk of the District Court, whether acting as Clerk of that Tittes of
Court or as tke Clerk of the Cireuit Court shall be called and known as officera
the “Clerk of the District Court® of the district to which he shall have

30 been appointed, and each of his deputies shall also be designated in

like manner.

50. The Clerk of the Crown shall in all cases be designated and Olerkof tho
known as the « Clerk of the Crown » for the district to which he shall Orown.
have been appointed, and his deputies shall be designated in a similar

35 manner.

51. The Sheriff shall be designated and known as the ¢ Sherif of Sberiff of the
the District ? for which he shall have been appointed, and each of his %#trict
deputies as Deputy Sheriff of such district, the Coroner and his depu-
ties shall be similarly designated.

Powers of

40 52. Every Deputy of any of the above officers shall exercise and doputies

discharge all the powers, duties and functions of such officer; and in
the event of the dismissal, suspension, resignation or death of such
officer, he shall continue to exercise and discharge the same uatil the

appointment of his successor.

45 53. Every Clerk, Sheriff, Coroner or other officer shall be responsi- Responsibility
ble for the conduct and acts of each of his deputies.

54. Where no provision to the contrary exists or shall hereafter ex- Appointments
ist, the appointment and removal of the several officers above mentioned to offico.
shall be vested in the Governor of this Provinee.
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SECURITIES,

55, The Clerks and Sheriffs before being competent to perform the
duties of their office shall furnish to Her Majesty, Her Heirs and Succes-
sors, with a view to guarantee the execution and fulfilment of théir du-
ties and the payment of all damages caused by them, and the payment
and reimbursement to the person entitled thereto, of all sums of money 5
by them legally had or received in their official capacities respectively,
from whatever source it may have been derived, a security, to wit:

The Clerk of the Court of Appeals in th¢ sum of £

The Clerks of the Crown for the districts of Quebec and Montreal
resgectively in the sum of £ 10

The Clerk of the Crown for any other distriet, in a sum not exceeding
£ and not less than £ . in the
discretion of the person authorized to receive the security bond.

The Clerks of the District Court: for the districts of Montreal and Que-
bec respectively in the sum of £ +° 15

The Clerk of the District Court for any other district in a sum not
exceeding £ nor less than £ in
the discretion of the person authorized to receive the security bond.

The Sheriffs of the districts of Montreal and Quebec respectively in
the sum of £ 20

The Sherifl’ of any other district in a sum not exceeding £
nor less than £ in the discretion of the person authorized
to receive the security bond,

The Coroners of the districts of Quebec and Montreal in the sum of
£ 25

The Coroner of any other district in a sum not exceeding £
nor less than £ in the discretion of the person authorized
to receive the security bond,

6, Will. IV, cap. 15, sec. 1, 2.

56. The security bond in each of the cases above provided for shall be 30
made in duplicate, and shall be taken and reccived by one of the Judges
of the District Court, or by the Provincial Secretary.

57. Before taking or receiving such security, notice thereof shall be
given in writing to the Provincial Sccretary, eight days at least before
the period fixed for giving such security, and one day’s additional notice 35
shall be given for every five leagues of distance between the place of
residence of the Provincial Secretary and the place at which it may be
proposed to furnish such security.

58. The said notice shall set forth the day, hour and place on and at
which such security will be given, and also the numes, callings and resi- 40
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dences of the person or persons to he proposed as sureties, and if it be
not certified upon oath that such unotice has been given, the security shall
not be taken or accepted.

69. Every such surety shall justify his sufficiency to the amount Sureties to
5 for which he shall have become sccurity, before such security can be Justfy:
deemed valid.

60. One duplicate of such security shall be transmitted to the office Deposit of
of the Secretary of the Province, to be placed among the records thereof, duplicates.
and the other shall be transmitted to the Registry office for the county

10 in which the surety or one of the sureties, if there are more-than one,
shall reside.

61. In case it shall happen that any person who shall so have Renewal of
become surety shall die or become insolvent, or shall leave Lower securities.
Canada, with the intention of fixing his domicile clsewhere, the officer

15 for whom such person shall so have become surety shall be bound
within one wmonth to furnish a new security in the maoner already
prescribed.

62. Every person shall be entitled to take communicati n of any Aceess to se-

such duplicate, or to obtain a copy theieof daly certified by the Pro- curity bonde.
20 vincial Secretary or the Registrar, as the case may be, upon payment
of one shilling for each communication, and five shillings for each

copy.
6th Will. 4th, secs. 8, 4, 5,6,7,8& 9.

SALARIES OF CERTAIN OFFICERS OF JUSTICE.

63. The moneys arising from the salaries, fees, emoluments and Fees to bo
25 pecuniary profits whatsoever, which are now or may hereafter be pnidinto the
attached to their respective offices shall not be received by them for Provincial
their own personal profit, but shall be paid over to the Receiver =
General of the Provioce, and form a part of the Consolidated Revenue

Fund of this Province.

30 64. The said officers respectively shall be bound to render every Such officers
three months to the Inspector General of Public Accounts of the Pro- ;‘;c’(f::te"
vince in the form and in conformity with the instructions which shall *
be from time to time prescribed to them by him, or by his orders,
true and exact accounts under oath taken before any one of the Judges

35 of any of the Courts established under this Act, of the moneys which
each of them shall have received on any account whatever, :

65. It shall be lawful for the Governor, out of the fees, emoluments Governor to
and pecuniary profits so attached to the respective offices of the said ﬁ‘d"“‘“'r‘i';.
officers of justice hereinafter named to assiﬁn salaries to each of them yeyrictins "

40 to such amounts as the Governor in Council shall preseribe, viz. :—

To the Clerk of the Court of Appeals, a sum not exceeding £
and to each of his Deputies a sum not exceeding £ To the
Clerks of the District Court in the Districts of Quebee and Montreal
respectively, a sum pot exceeding £
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To any Deputy of such Clerk, when the Deputy shall reside at the
chef-lieu of either of the Districts of Quebec or Montreal. '

To the Clerk of any other District, a sum not exceeding £

To the Clerlks of the Crown for the Districts of Quebec and Mon--
treal respectively, a sum not exceeding £ 5

To the Deputy Clerk of the Crown, when such Deputy shall reside
at the ckef-licu of cither of the said Districts of Quebec or Montreal.

To the Clerk of the Peacc for either of the said Distriets.

To the Clerk of the Crown for any other District, a sum not ex-

ceeding £ 10

To the Clerk of the Peace in any other District.

To the Sheriff of either of the Districts of Quebec and Montreal, a
sam not exceeding £ ‘

To the Sheriff of any other District, a sum not exceeding £
To the Coroner of either of the Districts of Quebec or Montreal. 15
To the Coroner of any other District, a sum not exceeding £

To cach of the Criers, and Tipstafls attached to the Court of Appeals
in each place at which such Court shall be beld, a sum not exceed-

ing £

To cach of the Criers and Tipstaffs attached to any other Court 20
sitting at Quebec and Montreal, a sumn not exceeding £

To each of the Cricers and Tipstaffs attached to the District Court,
or to any other Court sitting at the chef-liex of any other District, a
surn not exceeding £

66. The monies arising from the salaries, fees, emoluments and 25
pecuniary profits whatsoever, now or which be hereafter granted to
the said Criers and Tipsiaffs shall not be exacted or received by
them, but by the Clerks of the Courts to which they may be attached.

67. The salary so assigned to each of the said officers shall be pay-
able every three months of each year. ' 30

68. Each of the said officers shall have, for the purpose of aiding
him in the due discharge of the duties of his office, certain clerks,
whose number and remuneration shall be regulated in conforinity with
instructions which shall from time>to time be transmitted by ‘the
Provincial Secretary, to whom he shall furnish annually, and oftener if 35
required, a list of the clerlis employed by him.

69. The said Public Officers shall, in all accounts rendered by them
as aforesaid to the Inspector General, be ‘entitled to retain-and enter
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under the head of expenses, such portion of the annual and fixed salary
assigned to them and to the said Criers, as shall correspond with
the period comprised in the account so rendered; and after deduct-
ing therefrom their fixed salary, the remuneration of their depu-
ties and clerks, and the salarics of the said criers by them paid as
aforesaid, the said public officers shall respectively be entitled for their
own use and benefit, to a commission of ten per cent. on the balance
of the sums acknowledged by them in such account as remuining in
their hands ; and after the Inspector General shall have examined and
approved such accounts, it shall be lawful for the said officers to retain
the amount of the said commission, and to enter the same under the
head of expenses in their next account.

0. The Inspector General shall keep distinet, and separate aecounts
for each of the districts in Lower Canada, of that portion of the said
‘$pecial fund raised in such district, and an account thercof shall be
rendered to Her Majesty, Her Heirs and Successors, of all monies paid
in virtue of this Act out of the Consolidated Rovenue Fund .of this
Province in the manner and form prescribed, and a statement thereof
shall be laid before each branch of the Legislature at the next ensuing
session.

71. The Governor in Council shall, during the thirty days next pre-
ceding that on which this Act shall come into force, make and establish
by proclamation tariffs of fees for all the said officers of justice, and he
may afterwards from time to time revoke, alter and amend the same,

72. The deputies of the Clerk of the District Court residing at
laces other than the chef-lieu of the district, shall not receive any fixed
salary, but shall be paid by fees and emoluments to be fixed by tariffs
made therefor, and they shall themselves collect such fees and emolu-
ments, which shall be the same as those hereinbefore referred to as
allowed by the Governor to the Clerk of the District Court upon the
proceedings in the Circuit Court.

APPOINTMENTS, PREROGATIVES, AND DUTIES OF THE
VARIOUS OFFICERS OF JUSTICE.

THE CLERKS.
" The principal powers and duties of clerks over and above those now
or which may be hereafter specially confided. 1o them, and when the
‘contrary is not specially enacted,comprise the following:

113. They shall be bound to keep offices and take charge of the Court
Houses ; to see that they are in good repair ; and in places other than the

- chef-licu of a district, if there be no public building set apart for the

40

45

sittings of the Circuit Court, and in which to hold the offices of the
said Court, it shall be the duty of the clerk or deputy-clerk residing
nearest to the said Court to provide, under the direction of one of the
Judges holding the said Court, some building, room, or place svitable
for that purpose, and the cost of hiring, warming and keeping in order
the said Courts and offices, and all the . other necessary expenses for
tl;eij- suitable maintenance, shall be paid by the said clerk or deputy-
clerk.
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74. With them shall be deposited the regicters, proceedings, docu-
ments and papers of the Courts and of the Judg:s, in a word all judi-
cial actés and proceedings ; they are present at the sittings of the Courts
and assist the Judges in the discharg: of their duties; they receive and
enter the requisitions and depositions of parties, their tenders, affirma- 5
tions, registrations, productions and appearances (offres affirmations,
instnuations, productions el presentalions); they receive and enter
the orders, rules, regulations and judgments whatsocver of the Courts
and Judges and give communication and copies of all judicial actes.

75. The clerks shall preserve with the greatest care all the judicial 10
proceedings and minutes of the Court, and all.the registers, documents
and papers entrusted to them in their official capacity. or of which they
may be the depositaries: and they shall be provided with safes or
bureaux of sufficient size to contain the said papers in safety and under

key. 15

76. In civil matters, the clerks shall keep for the Circuit Court,
besides a feuille d’audience, at least one register bound, in which the
different causes shall be entered in order of date and number, a suffi-
cient blank being left, i which shall be entered as concisely as
possible, 20

Ist. The title of the cause, that is to say, the names, callings, and
residences of the parties,

2nd. The nature and object of the suit, its amount and the day fixed
for its return into Court. '

3rd. The date of the service or notification made thereof, and of the 25
day of its return into Court.

4th. The appearance or default to appear, or plead of any of the
parties, or of the nature of the defence, or of the pleadings, or allega-

tions of the parties.

5th. The names, ages, callings and residences, and the witnesses 30
appearing, and heard on behalf of either of the partics, their degree of
relationship to, or alliance with the parties, whether they are in their
service, and of the objections urged against them. :

6th. The different postponements of the cause for enqudte, or hearing
or for any other purpose, and of the date of its being taken en delibéré. 35

7th. The date of judgment and its dispositions to be written out in
full. '

8th. At the head of each proceeding, which shall have taken place
before the Court, the name of the Judge present at the time shall be
inserted, : 40

C. Pr. Ls., art. 1073, 1074, 1075, 1076, 1083, 1084.—C. Pr. F. art. 40.

7. For the District Court the Clerks shall keep not less than two
registers. :

o



17

1st. In thé first of these registers they -shall inscribe, in order of
dates and numbers, the titles of all the causes, that is to say, the names
callings and residences of the parties, the nature or object of the suit,
its amount, date, the day fixed for the return, and the names of the

& advocates retained by the parties.

2nd. In the second, they shall enter all the orders, rules, and judg-
ments made or rendered by the Court or the Judges, and at least one
similar register shall be kept for the Court of Appeals, and for each
of the several criminal Courts. :

10 8rd. ‘Each-éf these registers shall be opened to public inspection
and shall contain an alphabetical index showing thie titles of the causés
and the nurabers of the pages on which aré entered the matters, orders,

or judgnients relating thereto.
OF SHERIFFS AND COROKERS.

78. It is the duty of ‘Sheriffs -to notify and exedute: thé differert General pows

15 orders, citations; sammonses and‘jadgments which they are charged by -¢-3and daties,
the law to notify and éxecute, or which may be placed'in their hands
or addressed to them for that parpose ; they shall be present at the
sittings of the Court, excepting those of the Cirpuit' Court, and all
that a bailiff may be by this Act of by another law authorized or charged
20 to do, in the execution of any of the above duties, shall be applicable-

to the Sheriff, and vice versad.”

79. They shall cause to be executed and served by bailiffs and con- Servics of
stables, ipon’ their oWn responsibility, the different orders, citations, {immon:es,
sammonses, and judgments which they may be charged ‘to’ exécute

25 and serve, :

80. In executing'the orders and judgments with which they ire: Powers in re-
charged, Sheriffs may, unless the contrary be ‘expressly statéd, énter upon ;?gtofgx boslt
the lands and into the house of 4 debtor, bréak the doors, and remove tjop, v
the furaiture, if the execufion cannét be effected by any'other means;,

80 may remove obstructions’ which’ any oue may have ‘placed on"the
public roads; in fact, they ‘may do'all such dcts as are necessary in
the execution ‘of the’ orders or judgrments with ‘which-they are eharged;
and, if resistance be offered thein,'they are even authdrized to demand’
the assistaince from the neighbors‘or passers-by, and employ il other:

85 necessaty teéans for the enforcément of justice.

81. The Sheriffs shall take charge of the Gaols in their tespéctivée To take
Districts and shall appoint the gaolers or custodians of sach gaols, and charge of
shall be fesponsible for the doings and condtct oF sich gaolers; whom &%
they may dismiss at will. -

40 82. Sheriffs shall from time to time malke rules and reguldtions foz Rules for gov-
the internal good government and police of the gaols in their respective Sromest of
districts, and for governing the conduct of the gaoler and other officers 5°°
of justice in relation to the caré and management of the gaols, "and
also for the safe keeping, suitable care, and adequate protection of all

- 45 prisoners for debt, but such regulations shall have no force mitil they
shall have been approved and si2g0119ed by‘at least a majority of the
c
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Judges of the Supreme Court, and after the date of the proclamation
made thereof in the English and French langnages in the Canada
Gazette.

Damages. 83. The Sheriffs shall be liable in damages, but not otherwise, for
the flight or escape of any prisoner confined for debt in the prisons 5
under their superintendence and charge.

6 W. 4, cap. 15, secs. 8, 9,14, 15, 16, 17.

Duties as to 84 It is the duty of every Sheriff to pay the sams by him
montea in bis Jeyied or veceived from any sonrce whatsoever in his said capacity or
in virtue of any order or judgment of any Court, to the person to whom 19
such moneys belong, or to his Attorney generally or specially appointed
for the purpose within three days after the same shall have been de-
manded from him.

In case of re- 85. If the Sheriff refuse or neglect to pay the sum so demanded,

f'{:‘:i‘“: B¢ the Court in which the matter shall be depending, or which shall have 15

£ ' given the order, or judgment, or any one of the Judges of the said
Court, apon motion to that effect made by the party to whom such
money shall be due, shall, after three days’ notice, condemn the Sheriff,
if he still make default, to pay to the party claiming the amount, not
only the amount due him, but, in addition, twenty-five per cent. on such 20
sum as damages, and interest morever, at the rate of six per cent.
from the day on which the money ought to have been paid and costs.

Certain state- 86. In the course of the month following the expiration of any year

ment “:i be 3 during which he shall have held office, or during the month fullowing

;Leb'{?s'ﬁcd.m his going out of office, the Sheriff shall be bound to make, prepare, and 25
publish once in the English and French languages, in two newspapers
printed, one in the English and one in the French language, in the
Distriet in which such Sheriff may reside, or in any other Distriot
selected by one of the Judges of the District Court, an exact statement
or account in detail and sworn to before the said Judge, of all the 30
moneys in bis hands or by him received as Sheriff, stating when and from
whom he shall have received the same, and referring to all the orders or
Jjudgments, directing the payment of money to him, since his last sccounts -
were rendered, and shewing also to whuom these moneys would be due
or payable, also all moneys which he may have paid during the said 35
period, when, how, and wherefore ; and lastly, all the moneys remaining
unpaid which should have been paid, or of which he may have been
directed to make payment, and the reasons for which they shall not
have been paid.

Statement to 87, These statements or accounts  shall be deposited and remain of 40
be fyled of  1onord in the District Court of the Districts for whjch the Sheriffs shall

record have been appointed, and they shall be entered is a register to be kept
for that purpose by the Clerk of the said Court.
Coroner. 88. The Coroner is appointed to discharge the duties of the Sheriff in

the event of the office of Sheriff becoming vacant by death, resignation 45
or removal from office, and this until a successor to such Sheriff shall
have been appointed.
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89. The Coroner shall fulfil the functions of Sheriff in any case in
which such Sheriff’ shall be interested, or incompetent to act in any
cause or process ; and whenever the office of Sheriff and that of Coroner
shall be united in one and the same person, the Clerk of the District

5 Court in the same District shall discharge the duties of Sheriff in relation
to any such cause or process or to any matter whatsoever. ‘

90. Any Captain or the senior officer of militia, and any Justice of
the Peace, or the Mayors or Wardens, are respectively authorized to
discharge the daties of Coroner in their respective localities, in case of

10 the finding of the-body of any person who may have died from accident,
violence, or other similar causé, and they, with six of the notables of
their place of. residence shall give their opinion upon the:cause of such
death, and make a report thereof in writing to the Coroner of the

District.

15 91. There are, moreover, other duties and functions exclusively con-
fided to Coroners, by special laws made for that purpose.

C. Pr. Ls. art. 760, 773.

TRANSLATORS, BAILIFFS, CRIERS, AND CONSTABLES.

92. Translators shall be appointed, removed, and replaced at will by

any of the Courts for which it shall be necessary to appoint them; and

20 in the event of  there being no translator appointed, or if there be none

such present, the Court may, on the requisition of one of the parties,

appoint one temporarily, unless the Judge or one of the Judges think

proper to make the translation required, or unless the Attorneys for the
parties shall agree to make such translation themselves.

25 93. One or more Bailiffs shall be appointed for each District, who
shall each be designated as “ Bailiff,” and by no other iitle, whose
principal duty it shall be to attend upon the different Courts and Judges
within the limits of the District in which they reside, and to notify,
serve and execute the different orders, citations, summonses, notifica-

30 tions, significations, all necessary proceedings and writs, ordinances,
judgments and arrélts of the various Courts and Judges. established by
this Act, and all that they may be by law charged and authorised to do

" and execute.
C. Pr. Ls. art. 784, 785.

85 94, The said Courts and Tribunals may from time to time select
from.among the said bailiffs, such of them as they may deem most
competent to act as criers, assistant criers, or tipstaffs, for the service
of the Court during its sittings, and to attend upon the Judges, and
shall be at liberty to remove and replace them at pleasure.

40 95. The several Courts and Tribunals, and more particularly the
High Criminal Court and the Court of Assize, the Judges, Magistrates,
and Justices of the Peace, may from time to time appoint, for such
period of time as they shall deem necessary, and remove at will, a
sufficient number of persons to be constables, whose principal duties

45 will be, to notify and execute all orders and judgments which may be

To falfil fune-
tious of Sheriff

Inquests in
ccrtain cases.

Other daties.

Their appoint-
meat,

Bailifts, their
apoointment
aud duties,

Assistant
Cricrs or
Tipatafis.

Conatadblea,



8pecial Con-
stables.

Bailifle ez
officio Consta.
bles,

Qualifications
for appoint-
mant as
Bailliff,

20

given,.confided, or addressed to them in any matter, but. specially in
criminal matters, and who shall at the same time be peace officers,
and bound o see to the preservation of the peace, to police, good order

and public safety.

96. Constables may .also be appointed by any person specially &
authorized to do so, in the manner and for the purposes prescribed.

97. Every bailifl is ex officio a constable and also a peace officer,
and authorised as such to {ulfil the required duties,

98. Hereafter the qualifications required for appointmentas a bailiff
shall be :

1st. To be of the age of twenty-one years.

10

2nd. To have obtained from the principal officer of a Municipal
Council, or from at least three Municipal Councillors, or from one or
more Justices of the Peace in the County in which he resides, or from
the Sheriff, Coroner, or Clerk (but not {rom the Deputy of any of these 15
officers) in the vicinity of the Court established 'by this Act in the
District in which the candidate resides, a certificate of moral character

and good conduet.
“8rd. To be able to write legibly in the French or English language.

4th. Lastly, to have obtained from the Clerk of the Court to which 20

-the petition of the candidate shall be addressed, a certificate of capa-
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city, and it shall first be the duty of such Clerk to examine the said
candidate,

99. Upon each examination the Clerk shall receive the sum of one
pound, which shall include the cost of his certificate. 25
100.. Any person so appointed shall, beforc entering npon his duties,

furnish to Her Majesty, Her leirs and Successors, security to the
amount of £100, with one or more sufficient sureties, who shall justify
their sufficiency to the satisfaction of the Clerk of the Court by whom

he shall have been appointed, to ensure his fidelity and the due exe- 80
cution of his duty as bailiff, and to insure and guarantee to that
amount the payment of all damages resulting from his negligence,
incapacity or malversation, and the repayment of all monies received

by or paid to him in in his capacity of bailiff. * '

. 101, The said security shall be deposited in the .office of the said 35
Clerk, who, and also his successors, shall be bound to see that in the
event of the decease or insolvency of any of thesaid sureties, or in case
any of them shall feave Lower Canada and reside, elsewhere, that a
new security be provided as prescribed in the foregoing section, and
it shall be his duty to demand the same from the said bailiff. 40

102, The bailiffs and constables shall be bound to act in their
said capacities .whenever required .so to do, and without respect of
persons, excepting within the limitations preseribed by law, and they
shall not act on behalf of thejx relations,ox connectiops up to the degree

' ’ 45

of cousin german inclusive,
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103. Any bailiff may be dismissed by the District Court sitting in
the district in which he shall reside, and such decision may be pro-
nounced ex officio by the said Court, or upon any complaint brought
before the said Court hy a petition, of which at least eight days pre-

% vious notice shall be given to the bailiff, and the Court shall proceed
to decide the matter in a siimmary manner.

12 Vic., ¢. 88, to 105, 106, 107, 108, 111, 112. Decrét Frs, 14th
June, 1818,

POWERS AND DUTIES COMMON TO THE RESPECTIVE
OFFICERS OF JUSTICE, AND THEIR MALVERSATION.

104. The several Clerks, Sheriffs, and Coroners, shall be appointed

10 by the Governor of this Province, in virtue of a commission under the

Great Seal of this Province ; their depaties shall be appointed in the
manner already provided.

105, It shall not be lawful for any public judicial functionary or
officer to enter upon the discharge of his duties or office unless he
15 shall have first taken an oath faithfully to discharge the duties of his
office, before one of the Judges, either of the Court of Appeal or of
the District Court within the district in which such officer shall be

appointed to act,

106. A Register shall be kept by each of the several Clerks, Sheriffs,

20 and Coroners, in which every appointment, commission, and the oath
of office of any Judge, functionary, or officer of justice whatsoever, who
shall be appointed and commissioned either by the Governor, by any
Court, or by one or more Judges, or by one of the said Clerks, Sheriffs,

. or Coroners, or by dny other person or authority whatspever, shall be
25 entered at length, but if any translator or constable be appointed for
any period not exceeding one month, a note only shall be made in the
said registry of such appointment and of the oath which he shall have
tuken, and ounly a note shall be made of the selection which may have
been made by any Court of one or more criers, assistant criers,

30 or tipstaffs,

107. Mention shall be made in the said register of any dismissal,
reélacing, resignation, or retirement from. office of any functiopary or
officer of justice.

108. The said entries shall be respectively made in the register so
35 kept at the chefalieu of each district by the Clerk, Sheriff, or Coroner
pear 20 the Court whom such appointment shall affect, but the appoint-
yoent or commission or the oath of office of every Judge, both of the
Court of Appeals and of the District Court, shall he entered in the
register to be kept for that purpose by the Clerk of the Conrt of Appeals

40 appointed for the District of Montreal.

109. Each such register shall have an'alphabetical index, con-
taining the names of the persons so appointed, commissioned or sworn
in, or their removal, resignation or retirement from office ; together with
the nurnbers of the pages containing the appointments, commissions,

4p and oaths, respectively, and .the removals, resignations or retirements
from office, '
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Certificate of 110. Whenever, afler the appointment of a bailiff; he shall have fur-

appowween® nished the sccurity and taken the oath required by law, the clerk of the
Court by whom he shall have been appointed, shall deliver to bim a
certificate of his appointment under the seal of the said Court, to enable
him to justify his appointment.

Other books 111. Besides the registers heretofore ordered, the several officers of
and registers. the Courts shall keep as many books and re(iisters as the Courts or
Judges shall think proper to direct, and in such form and style as they

shall prescribe.

Certificato fo 112 Every book or register kept by any officer of justice shall contain,
in :gé’l:“;';zls_ at the commencement, a certificate signed by one of the Judges of the
ters. Court of Appeals, or of the District Court, setting forth its title and
purport, each of the pages shall be paraphée by the said Judge, and
the number of the pages so paraphées shall be mentioned in the said

certificate.

Otherdutiesof 113, Besides the duties and powers set forth in the foregoing pro-
officers. visions, there are also others which will be hercinafter specially i
X h ; pecially im-
posed and conferred upon the said several functionaries or officers of
Jjustice, who shall be bound to exercise, observe and discharge, the same
as they shall also those which may bé conferred and imposed upon them
generally or especially by law, in so far as they are not contrary to or
inconsistent with the provisions of this Act.

Their ephere 114. The several officers of Justice, with the exception of the Clerk
of duties.  of the Court of Appeal and of each of his deputies, who may act and
exercise their functions generally throughont Lower Canada, may only
regularly act and exercise their functions within the distrltts for which
they ‘shall have been appointed, but it shall be their duty and within
their province to execute the orders, ordinances, .hnd judgments of the
Court or of the:Judges whose officers respectively they may be, not only

10

15

20

25

when such orders, ordinances and judgments shall ifsue from the said S0

Court or from any of its Judges, sitting or acting in tHe said district, but
also in whatever place or district they may have been given or issued.

12 Vie., cap. 38, sec. 22.

Exception. 115. The Sheriffs, bailiffis, and constables may also, in virtue of any

warrant of arrest which they have been charged to execute, arrest any 35

absconding person in any other district than their own.

Responsibility  116. The clerks, sheriffs, coroners, and their deputies, and the bailiffs,
are responsible for any illegality by which any acte or proceding per-
formed, taken or done by them, may be invalidated ; and any of them

may by the judgment of the Court, which shall decide upon such 49

illegality, be condemned at the same time to pay to the parties the
expense of the acle or proceeding so declared invalid, without prejudice
to the recourse in damages of any of the parties, should the case give

rise thereto.

Panishment, ~ 117. In case any officer of justice shall be guilty of extortion, malver- 45

sation, gross negligence, or any bad conduct whatever, or further, if he
do not pay or render an account of the monies by him collected and
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received in his official capacity, or under the pretext of executing some
order, or of evading any of his duties, or of exercising his authority in
_ any manner, besides being dismissed or suspended from the discharge of
his duties, by the authority which shall have appointed him, or beins
5 condemned in damages to the parties ag%rieved, or exposed or subjecte
to all the means.of punishment and to all angd every recourse permiited
by law in such cases, he shall incur a penalty not exceeding the sun of
£250, which may be enforced before any Court of competent jurisdiction.

118, The District Court may, upon. any complaint which may be Proccediogsin

10 brought before it by petition, of which notice shall have been given #uch case.

to the said officer at least eight days in advance, proceed to hear sum-

marily the said complaint, and the parties and witnesses, and may give

such order as gs it shall think proper for the reimbursemeat or payment to,

the person entitléd thereto of any sum of moncey so extorted, exacted or
15 received, with such costs as it shall think proper to allow ; and if such

officer do not immediately pay the sum he shall have been ordered to

pay, and the costs, he shall be imprisoned in the Common Gaol of the

District until perfect payment.

QUALIFICATIONS REQUISITE FOR CERTAIN OFFICES, AND
INCOMPATIBILITY OF CERTAIN FUNCTIONS.

119, No one may be a judge or assistant judge of any of the courts Qualifieations
20 established by this Act, if he have not been admitted as an advocate to of Judges.
the bar of Lower Canada eight years before his appointment, or if at the
time of his appointment he be not, or have not been, a Judge either of
the Court of Queen’s Bench or of the Superior Court, or unless he
come under any of the exceptions provided by law.

25 120. No other than an advocate or an attorney may be appointed Qualifications
clerk, sheriff or coroner of any of the said courts, but this restriction of Clerks,
shall not apply to the deputies of any of these officers. Sgg;g’;:nd

121. The Judges or officers of any of the Courts established by this Judges, &o.,
Act shall not belong to the Exccutive or Legislative Councils or to the disgaalified in

80 Legislative Assembly, nor to any administrative, legislative or municipal certain cases
body in this Province, nor hold any other place of profit under the
Crown io this Province. .

122. The judges, clerks, sheriffs and coroners, or their deputies, shall Not to prac.
not, While in the exercise of their functions, practise as advocates, solici- tiso their pro-
35 tors, attorneys, proctors or counsel, in any court of justice in Lower ***°™
Canada, '

ADDITIONAL POWERS OF COURTS AND JUDGES.

128. The courts and judges established by this Act have all the pow- Powers to co-
ers requisite for the exercise of their respective jurisdictions, and to en- force judg-
force the execution of their orders and judgments in case of resistance, ™

40 rebellion, disobedience or insubordination, although such powers may
not be expressly conferred upon them by law.

124. The several courts and judges may enforce the observance of Panishment
order and decorum, and if during the sitting of any court or tribunal, or 2’;"“"‘“‘1’*’
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in any other place in which legal process is in progress, or during the
carrying into effect, or on the oceasion of the exercise of any proceed-
ing on their part, one or more’ judges receive any injury or insult either
by words, gestures, signs, threats or violence, or in any other manner, or
further, if any one violate the rules of decency, civility or order, or
create disturbance in ‘any way, the said ¢ourts ard judges for the main-
tenance of order, and for the repression or punishment of any of these

b

offerices, as also for any contempt of their aithority, shall have the fol-

lowing powers, viz :—1st. Either of ordering into the custody of any one,
any person who shall be guilty of anyof the said offences : 2nd. or of
expelling him or causing him to be expelied from the place in which
such offence shall have been committed: 3rd. of condemning him to &
fine not exceeding £25, or to imprisonment for any period not exceed-
ing six months: 4th. or lastly, of punishing him by 'two or more of the
above penalties at once.

125. The said courts and judges may inflict fines on jurors, sheriffs’
clerks, bailiffs, constables and other officers in their service, when they
absent themselves from the sittings of the courts or neglect to fulfil any
of their duties, but such fine shall not exceed £12 10s, for cach offence

of this natare.

126. The courts and judges have power to compel witnesses to
appear and answer in person before them, after duly summoniog them
for that purpose, or by requiring them 8o to do when they are present
in court, orin the presenceof the judge in whatever part of Canada such
witness pgy be or reside, and each of the said courts or judges is more-
over invested with all the powers contained in the provisions of the Act
of the Legislature passed in the eighteenth year of her Majesty’s Reign,
chaptered 9, and they are empowered to exercise them in the manner
prescribed, provided that the same are not contrary to this Act.

127. Upon the failure to appear of the witnesses so summoned or
bound by the law to appear, the courts or judges may, upon the requi-
sition of one of the parties, order that the said witness or witnesses be
arrested, and brought before them, and if the witness so brought do not
give to the court satisfactory excuses for such failure on his part to
appear, the court or judge may forthwith condemn_him and even par
corps to the payment of a fine not exceeding £25 and ¢osts, the whole
to the profit of the party who shall have caused him to be summoned.

128. If a witiess in any cause shall refiusé o answeér any question
not tending to incriminate him or to expose him to any punishment or
penalty, or obliging him to reveal his own guilt or infamy, or lastly, com-
pelling him to disclose any secret or confidential declaration which his
position or the law authorizes or binds him o' withhold, the court, judge
or judges may forthwith condemn him, and even par corps to the pay-

ment of a fine not exceeding £50 and costs, the whole to be paid to Her' -

Majesty, Her Heirs or Successors, or to the party on behalf of whiom he
shall have appeared, in the discrétion of the court, or to imprisonment for
a period not exceeding six months, or to both penalties for the same

offence.

129. The rparty deeming himself aggrieved by the failure to appear
or refusal of any witness to answeér to the questions put 10 him, has
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also an action of damages against him on account of the wrong which
he may have sustained.

130. The Courts and Judges may on the requisition of either of the
parties, in commercial matters and in any other civil matters, allow
5 interrogatories on fails et arficles or sur serment décisoire or otherwise,
and enforce the answeriog thereof, and may also issue commissions to
any tribunal or Court or to any of the Judges of the same, or to any other
Court or to any Judge, Justice or other person, at any place whatscever
in Upper or Lower Canada, for the receiving at any time of the. declara-
10 tions of the parties or witnesses or the answers to interrogatories put to
the parties or to the witnesses and also the answers of aged, sick or
infirm witnesses or of witnesses about to leave Lower Canada, in the
manuoer and form prescribed by law, or which may be so prescribed
hereafter by the said Courts and Juiges.

15 131, The Courts and Judges may also in their discretion upon the
requisition of either of ihe parties, and without any commission being
required or any other formality other than the order following, order
that the trial of any cause or matter whatsoever, the hearing or exam-
ination of the parties or of the witnesses or of any other person requir-

20 ing to be heard, or to be examined under oath, or otherwise in any
civjl matter, should be had at any place whatsoever before any tribunal
or Court, or any of the Judges of the rtame Court, or of any other
Court, or before any Justice of the Peace or other person whatscever,
in the same manner as before the Court or the Judge or Judges before

25 whom the said matter may have been commenced or may still be
pending, and for that purpose may order the trunsmission of either the
whole or any part of the record to the place at which such examination,
trial or hearing is about to take place, and the clerk shall act accord-
ingly and take the necessary steps to enforce the attendance of any

30 witness or other person at the place, day and hour which shall have
been fixed upon.

182, The Courts and Judges may also upon the requisition of one
of the parties, order the other to produce in Court the subject matter
of the contestation, which is in his possession, if it be moveable pro-

35 perty and of a nature to be exhibited, with the view of allowing it to be
identified, and in default of such production the identity of such property
or article shall be deemed pleno jure, to have been duly proved without
it being necessary to make any application to that effect.

133. The Courts and Judges may also on the requisition of one of

40 the parties, order the other party to produce the books, papers and other

documents in his possession, which may be of- assistance in the

decision of the cause, and failing such prodaction the facts so to be

proved shall be pleno jure, and without any application 10 that effect

being required, be held to be admitted, unless the party on whosz part

45 such prodaction is demanded prove that it was impossible for him to
effect such production.

134. The Courts and Judges may on the requisition of one or more
of the parties order a third party to produce any papers, deeds, pro-
cecdings or documents in their possession which might be of use in the

50 decision of any cause or matter vggg.tsoever.
: D
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135. Notaries, however, are not obliged to produce the minutes of
Acles passed by them, and of which authentic copies or extrac's may
be procured, excepting however when it becomes requisite to idemiify
the original signatures attached thereto, and in all cases of inscription

en faux.

136. Any party to a cause, or any third party so ordered to produce
any books, papers or other documents, must deliver them on the day
fixed, to the Clerk of the Court, he giving a receipt therefor, and the
clerk shall be bound to keep them and to deliver thrm back to their
owners whenever the cause shall bave been finally decided. 10

137. The District Court and the Judges thereof may, from time to
time, and whenever occasion shall require, by a commission under
the seal of the said Court, and signed by the Clerk thereof, an
entry at length whereof shall Be made in the register, kept for that
purpose, or by a simple order, delegate and give to any person whom 16
they may think proper in each district respectively, and who shall
prepare a certificate thereof, authority to administer to parties, wit-
nesses, erperts, arbitrators, tators, curators, counsel, or to any other
person whomsovever, any oath, or oath of office, and to take and
receive any affidavit in any case or matter within the Province, or 20
within the cognizance or jurisdiction of any of the Courts established by
this Act, or with respect 1o any matter or thing whatsoever, and every
Mayor or Justice of the Peace of Lower Canada is, ex officio, a Com-
missioner of the District Court, and as such authorized 10 administer,
administer and receive in the same manner any such oath, oath of 25
office, or affidavit.

138. The oaths or affidavits so made or administered shall have
the same force and effect as though taken before a Conrt, or before
one or more Officers of Justice specially and respectively authorized to
take or receive the same. 30

139. The several Commissioners specially appointed or authorized
for that purpose, shall take in any acfe the title of “Commissioner of
the District Court,” and no other, indicating at the same time the
District for which they are appointed ; and before acting as such they
shall :ake an oath for the faithful discharge of their duties before one 35
the Ju .ges of the District Court, and mention shall be made in the
register kept for that purpose, both of the said Commission or
appointment, and of the oath of office,

140. In any suits which render necessary a settlement of accounts,
it shall be lawful for the said Courts respectively to order an audit of 4¢
the acconuts, and to refer any account, or the matters of account in
question in any case to a person or persons skilied in such matiers,
and competent to act as auditors, with power to act and report thereon
in the same manner as experls in causes in which expcrts may be
appointed in virtue of law, and such reporis shall be received and 45
taken as are the reports of experts appointed as aforesaid.
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COMMISSAIRES ENQUETEURS.

141, 1st. In any case in the Distriet or Circuit Court in which there
shall be an enguéte to be taken, it shall be lawful for the Court before
which such case shall be pending, to appoint a competent person as
Commissaire Enqueteur to take such enguéle, whenever irom the nature
of the suit, the number of witnesses to be examined, or the distance at
which they reside, or the difficulty or multiplicity of the facts to be
proved, or any other sufficient cause, it shall be shown to the Court by
any of the parties concemed that by the appointment of such Commis-
saire Enquéteur the purposes of justice will be attained in such suit or
proceeding.

2nd. The interlocutory judgment appointing any Commissaire
Enquéleur, shall mention the place or places where the enquéle is to
be 1aken, and the period within which .it must be completed; but
such period may be extended by the Court for any canse which it
shall deem sufficient. '

Srd. Every Commissaire Enquéteur shall be sworn before a Judge of
the District Court, or 2 Commissioner of the District Court, to the due
and faitbful performance of his duties.

4th. He shall give at least eight days notice to the parties, of the time
and place at which he will commence the enguéte.

5th. The witnesses shall be summoned by subfpmnq from the Court
before which the cause is pending, to appear before him to give their
evidence.

6th. He shall swear the witnesses.

7th. He may adjourn the enquéfe from day to day, or to any such
further day as he shall appoint, until all the witnesses of the partics
shall have been heard ; but he shall not so adjourn the enguéte beyond
the period fixed for its completion by tbe interlocutory judgment, unless
such period shall have been extended by the Court. -

8th. Every Commissaire Enquéleur shall, with regard to the suit or
proceeding in which he is to take the enguéle, have all the powers of a
Judge presiding at an enquéle in the District Court.

9th. Every witness in any case referred to a Commissaire Enquéleur
shall be examined in the presence of the latter, who may put any
question to the witness which he shall deem pertinent to the issue,
and he shall take down in writing, or cause to be so taken down by a
writer appointed by him, and under his immediate direction, notes of
the material parts of the evidence given by such witness, and of :ny
objectiuns insi-ted upon by any parly, ard his adjudication thereon;;
and such notes shall be read over, and if necersury explained to the
witness, who may have such addiiions or curiections mude thereto or
therein ax shall be necessary 1o make them truly state the material

arts of his evidence, and shall then sign them if he cannot write; iy
shall then be signed by the Commissvire Enqué’eur, and shall stand
as the evidence given by such witness,

Their appoint-
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10th. Every Commissaire Engiiéteur shall also receive all pertinent
documentary evidence adduced by the parties, and shall take or
cause to be taken by a clerk to be employed by him, notes of any oral
admissions made by the parties, and such notes being signed by the
Commissaire Enquéteur sgall make part of the evidence in the case, &
and shall avail as if made in writing in due form.

11th. Any party summoned to answer interrogatoties. upon fails et
articles may, by the summons to be issued by the Court in which the
case is pending, be required to answer vivd wvoce at the enquéte before
the Commissaire Enquéteur, who shall swear the party so summoned to 10
answer, take his answers in writing if he appears for the purpose of
answering, or record his default if he does not appeur: the Commis-
saire Enguétesr may also put to such panty, vivg voce, any further
questions pertinent to the interrogatories, and which he may think
necessary to their being fairly and fully answered, or to the facts in- 15
tended to be proved by them being admitted by refusal to answer
them; and the answer or refusal to answer any question so put by
the ' Commissaire Enguéteur shall have the same effect as ‘if such
question were one of the interrogatories served on such party, and
which he was summoned to answer; and any question so Eut by the 20
Commiissaire Enquéteur which the party under examiration shall refase
to answer, shall be put into writing by the Commissaire Enquéteur ;
and shall then remain of record and have effect as aforesaid.

12th, The Commissaire Enquéteur after icompleting the enquétle
committed to him, shall make his return thereof to the Court, on or 25-.
before the day fixed for that purpose by the interlocutury judgment, by
virtue of which he shall have been appointed, or such farther day as
shall have been fixed by any subsequent interlocutory judgment.

18th. The Judges of the District Court, or any five or more of them,
as provided by this Act, may make any Rules of practice which they 30
deem necessary concerning the taking of enquéles by Commissaires
Enguéteurs, whether such enquétes are in the Superior Court or in the
Circuit Court, and also any tariff of fees for the Commissaires Enqué-
teurs, counsel, advocates, attorneys, and other persons employed in
the taking thereof, and not being salaried officers, or whose fees . are to 85
be fixed by a tariff to be made by the Governor in Council; and any
such rule of practice or tariff may be altered or repealed by the said
Judges.

14. The power to appoint Commissaires Engqiiéleurs shall not in any
way impair the power of the said Courts to issue commissions for the 40
examination of witnesses or of any other persons.

142. The Courts and the Judges are invested with power to order
the arrest and imprisonment of the parties, saisie-arrét before or after
judgment, saisie-gagerie, saiste-revendication, sequestration, seizure, exe-
cution, and sale of all their property, but the District Court alone has 45
power to issue writs or orders of captus ad resporidendush, and the Cir-
cuit Court has no authority to dispose of any immoveable property.
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SUMMARY' PROCEEDINGS.

143. In all cases of urgency or absolute necessity, and in all cases or
matters where promptness is required, within the jurisdiction of any
Court or Judge, every such Court or Judge ¢hall be bound either in
Court or out of Court, at the sittings in term or out of term or during

5 the vacation, in chambers at the Court Houge, at his domicile, residence
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or hotel, to proceed, hear, decide and determiuve in a summary
manner, that is to say without complying with the ordinary forms, but
at places, days and hours and in the manner and form specially pre-
scribed by law in any such case, and in default of spec¢ial or contrary
provisions, at places, days and hours and in such manner and form
as such Court or Judge shall fix, or as often and in such mannper as
he shall deem necessary.

144. Whenever it is affirrned that any suit ought to be decided
in a summary manner, the Court or Judge shall give judgment
in such case with the greatest promptitude, giving it a preference
over all other matters to which the law does not accord this
privilege, and every summary matter or matter decmed or con-
sidered to be so, shall be proceeded with, heard and determined in the
manner and at the times and places prescribed in the foregoing and
this section.

145. The District Court or any Judge of that Court shall have juris-
diction in and may proceed in a summary manner, in all matters
relating :

16t. To any alimentary provision or pension.
2nd. To any possessory action.
8rd. To urgent repairs or improvements.

4th. To the rescision, annulling or declaring void any lease or any
writing, deed, agreement or contract in the nature of a lease.

5th. To any ejectment from the premises whether or not any lease,
writing, deed, agreement or contract in the nature of a lease exist, or
whether it have expired or be rescinded, annulled or declared void.

6th. To the hearing of any witness who is sick or infirm or on the
point of leaving Lower Canada.

7. To sequestrations, commissioners and guardians.

8. To the election, appointment or removal of tutors, curators,
counsel, executors or administrators, the emancipation of minors or.to
any avis de parns ou amis and to the rendering of accounts orto the
authorising of a notary or some competent person to receive the avis
de parens ov amis and to administer any oath required in such cases
and to grant a certificate thereof ; to the homologation or rejection of
proceedings at meetings for the avis dec parens called or held by a
notary or held in his presence.
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9th. To voluntary and forced interdiction, to th.e removal of any
such interdiction, and to restoring any person so interdicted to ihe
enjoyment of his rights.

10th. To the giving judginent upon any transfer to provisional posses-
sion of the property of an absentee. 5

11th. To the proving of a Will.

12th. To the constraining of beirs or married women in community
as to property with their husbands, to declare, after the expiration of
the delays for deliberation, whether they accept or renounce t6"the
successions or communaulés.

13th. To the ‘completion of inventories, sales of the property of
successions, to voluntary or forced licitations, closing of inventories,
attestations of accounts, insinuation, affixing or removal of seals.

10

14th. To the ordering and regulating of all partitions of the property
of communautés or of successions, in which minors, interdicted persons, 15
or ahsentees, are interested, and also to partitions by law between
persons of full age and present, when they do not agree as to the
partition and the manner of carrying out.

15th. And lastly, in relation to the compelling of any pablic officer,
or person whatsoever, to deliver a copy of any deed or writing what- 20
soever. .

146. Nothing in the foregoing sections shall bave the effect of taking
away from the (gJircuit Court the jurisdiction conferred upon it by the
19th section of this Act, in any of the cases contemplated by the said
section, if the interference of such Court be sought, and the matter sub- 25
mitted to it, and the said District Court and the Judges thereof shall
only be bound to take cognizance of the matters, jurisdiction in respect

of which is already vested exclusively in the said Circuit Court, when
called upon to act in a summary manner out of term,

147. Any Clerk of the District Court may, at the place at which he 80
keeps his office, in the absence of any Judge of the District Court, exer-
cise in the same manner all powers conferred on such Judge under
paragraphs 6, 7,8,and that part of paragraph 18, after the words “clcsing
‘ of inventories” to the end, and also all those n:entioned in paragraph
15, in section 145, but the appointments and orders so made by the 85
Clerk may, upon summary petition, be set aside by the District Court
or any Judge in the same District.

WRITS OF HABEAS CORPUS, MANDAMUS, &c., &c., &e.

148. The Court of Appeal and the District Court, or the Judges of
either of the said Courts, may respectively in accordance with the pro-
visions of and saving the restrictions imposed by this Act, grant the 40
following writs, viz. :

Ist. The writ of Hoabeas Corpus has the effect of ensuring liberty,
and of shielding from any arrest or illegal.detention; it is addressed
to any- one having an individual in chaige, or in detention, com-
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manding him to bring such individual before the Court or the Judge, at
‘the time and place appointed, to give his reasons for having so detaired
-him in custody or deprived him of his liberty.

2nd. The writ of Mandamus has the effect of obviating the disorder

5 which might arise from a denial of justice, or a failure of police,

and is granted whenever the law affords no recourse by the ordi-

nary means, and even when the party may have another legal remedy

to have recourse to, if the slowness of the ordinary forms cause such

delay as to be detrimental to the public welfare, or to the administration

10 of justice ; it is addressed to any person or corporation, to any court of

inferior jurisdiction, directing him or them to do a specified thing, ap-
pertaining to the place, functions, or quality vested in them.

This writ may also be addressed 2

1st. To any person claiming, usurping or holding unlawfual possession

15 of any office, charge, or public place in any corporation, public body or

department, demanding of him by what authority he claims.or holds such
office, charge or place, and to prevent the illegal detention thereof.

2nd. To uny association, company, society, community, corporation,

body or board, acting as such in Lower Canada, without having been

20 legally incurporated, and without having been recognized as sach by the

laws of Lower Canada, or to any association, company, society, commu-

nity, body or board having violated or then in the act of violating the acts

or laws, establishing, modifying, renewing or reorganizing it.orany other

law, to such a degree as to merit the forfeiture of its charter for its

25 abuse thereof, or when it shall have committed any act equivalent to tha

repunciation of its rights, privileges and attributes, or further when it

shal] have exercised or then be exercising any privilege or power not

conferred by law, with the view of ordering in each and every such case
what law and justice requires.

30 3rd. To any description of association, company, society, community,
corporation, body or board established or authorized by law, directing
them, as the case may be, to hold their elections, to fulfil the other duties
imposed upon them by law or by their charter, to admit, recognize,
or re-establish in their functions such of their members as they may

35 have refused to admit, although legally elected, chosen or appointed, or
whom they may have illegally deprived of their office without sufficient

cause., :

4th. To the Judges of the inferior Courts commanding them to render
justice, and to fulfil the other duties of their office, in conforn:ity with
40 the law, and this writ may be issued not only when these Judges are
guilty of a denial of justice or unduly delay giving their decisions on causes
submitted to them, but also when they refuse to fulfil any of the duties
imposed upon them by Jaw, or which may admit of the Superior Courts
exercising their jurisdiction in appeal over them, and such writ shail
45 also be granted, tostop proceedings in any cause, whenever the Courts
or Judges transgress the limits of their jurisdiction, and itis then ad-
dressed to the Judge, and to the party proceeding in any cause pending
before an inferior Comt, forbidding them to take any further steps in such
proceedings on the ground that such cause does not come under the
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cognizance of that Court, but of ancther,.or that‘the said Court is not
competent to render a decision, :

5th. To any individnal, us to the heir or other legal representatives of
any public officer deceased, or to such officer himself, if he lives or if he
have sent in his resignation or been removed, to compel them or him
over to the successor in office of such officer, the papers and other pro-
perty belonging to his office.

tth. To any officer invested with public functions, directing him to
felfil any of the duties attach-d to his ofice or which may be legally re-
quired of him,

HI. The writ or order of certiorari has the cffect of pronouncingupon
thev alidity of any proceedure, and toavoid it if necessary ; it is addressed
to any Judge or Court of' inferior jurisdiction directing him or them to
transmit any proceeding decision or judgment which may have been
had before or rendered by any such Judge or Court, and this writ may
be granted, without the Judge or Court who may be applied to therefor
under any pretext o~ in any case, bringacquauninted with the merits of
the matter, and without their stopping to consider whetherin fact justic:
has been rendered to the petitioner,—in any of the casesor for the rea-
sons following.

1. If such proceeding, decision, or judgment, be tainted with sub-
stautial or radical and evident invalidities.

2. I such proceeding, decision or judgment contain any express con-
travention of the law, orif the law have not been correctly applied to
the point established by the proceeding, decision or judgment.

3. If there be incompetency, failure, or excess of power or jurisdic-
tion. . )

149. In all cases in which any one of these writs may be addressed
to any tribunal or Courtof Justice, or to any Judge or Magistrate, the
District Court or any of the Judges thereof shall only address it to such
Judges, tribunals or Courts of Justice as are inferior to them, as for ex-
ample, to Justices of the Peace ; neither shall they address them to the
Circuit Court or to the Court of Assize, and such writ shall only be ad-
dressed by a supzrior Court or Judge to an inferior Court or Judge

_ 150. All the powers mentioned in the several provisions of the 148th
section shall be exercised by the said supreme and district Couits, or by
any of the Judgesof either, in a summary manner excepting when con-
trary or other proceedings are prescrihed.

151. The District Court alone has power to annul and caucel all letters
patent issued by the Crown.

152. The District Court and cach Judge of the said Court are invested
with all the powers delegated to any Court or Judge by any of the Acts
of the Legislature of Canada hereinafter mentioned, and by any subse-
quent Act in any way amending them, in so-far as they are not coatrary
to the provisions of this Act, viz, :

10
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1st. The Act passed in the 14th and-15th years of Her Majesty’s 14 & 15 Vic.
reign, intituled, ¢ An Act to allow notaries to call mectings of relations p- &%
and friends in certain cases without being thereto spcciale authorized

by a Judge.”

5 2. The Act passed in the eighteenth year of Her Majesty’s reign, in- 18 Vie. eap.
tituled, < An Act to regulate the proceedings on forced licitations, and 1%
to give them the effect of Sheriff’s sales.” (Decréls.)

153: The Court of  Appeal, or the Judges thereof, or at least three of Rules of Prac-
them have power to make, repeal, alter and amend from time to time f"l.ci‘“ Court
. . : : ppeal.
10 such rules as they shall deem expedient, for fixing the forms ot proceed-
ingsin the said Court, or before them or any one of them, in term or out
of term, in all cases not provided for by this Act; provided that they

contrin nothing contrary to this Act or toany other Act or Law.

154 The fees of the several officers of the said Court of Appeal Fees.
15 and the fees of the counsel, advocates and attorneys practising therein,
shall be those established and fixed by table C of this Act.

155. The District Court or the Judges thereof, or at least five of Distriet Court

them have power to make, repeal, alter and amend from time to time !0 make Rules

. . of Practice for

such rules as they shall deem necessary for fixing the mode of pro- jwelfand Kifo.

20 ceeding in term or out of term before any of the Courts established by rior Courts.

this Act (excepting the Court of Appeal) or before the Judges or any
of the Judges presiding -in the said Courts, or fulfilling any of the
functions attached thereto, in all cases not.provided for by this Act :
Provided that the said rules shall not contain anything contrary to this

25 Act or to any other Act or Law.

156. The District Court or not less than five of the Judges thereof Tariffs of fees
have power to make and establish, repeal, alter and amend from time
to time tariffs of fees for the counsel, advocates and attorneys and for
all the officers of justice whose salary the Governor is not authorised

30 10 fix, practising in term or out of tern: whether in the District or Cir-
cuit Courts or before any of the judges thereof.

157. But the said rules and tariffs shall only have force and effect. When they
from the day upon which it shall have been printed and published in :‘&Zgg‘f ioto
the English and French lariguages and then deposited in the office of

35 the court to which they relate. :

158. The Courts and Judges have moreover all the powers specially Other power..
vested in them by the different sections of this Act or by any other
law, not repealed, amended, modified or superseded by this Act, and
they are also bound to fulfil all the duties imposed upon them by this
40 Act or by any other law not repealed, amended, modified or superseded

thereby.

159. Every prerogative or right of the Crown not specially affected
by this Act shall remain intact.

£209
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PLACES AND PERIODS AT WHICH THE SITTINGS OR TERMS
OF THE COURTS SHALL BE HELD.

160. Excepting for the District of Gaspé the places at which the
several Courts by this Act established shall be held. the number and
duration of the terms of each of the =aid Courts, and the days on
which they shall begin and end, are set forth in the table B of this
Act, the first column whereof contains the name of  each District, 5
the second the name of the place gt or near to which the said
Courts shall respectively be held in each said District under the desig-
nations assigned to them in the said second coldmn, and the third
column the number and duration of their terms and the days on which
they shall begin and end. 10

161. The Circuit Court shall be held in each District, as set forth in
the said table B, at the same place as the District Court, and also at
each of the places fixed in the second eolumn of the said table, and
shall be distinguished by the numbers assigned to it in the said table
for each place in which it shail be held, the said Court when held in 15
the same place as the District Couart being called Circore Courr, No.
OnE, and so forth, as shewn in the said 1able.

4 and 5 Viet. cap. 20, sec. 42.

162. Besides the 1erms of the District Court above mentioned, sepa-
rate days shall be fixed in term by the said District Court in each 20
Distriet, for the trial and hearing on the issue of fact, of any cause,
suit or trial by jury in any civil matter, and to receive the verdict of
the jury,

163. The high Criminal Court and the Court of Assize shall open
respectively at the place and time fixed by the said table B of this Aet, 25
and shall continue to sit until they are closed, which' shall only be
when they are respectively of opinion that nothing more remains
to be done during that term.

164. Besides the ordinary terms of each of the said Courts of crim-
inal jurisdiction it shall be lawful for the Governor of ‘this Province, 30
whenever he shall deem it expedient or necessary to issue commigsions
of Oyer and Terminer, and general gaol delivery, for any District or
place whatsoever in Lower Canada. '

165. Four terms of the said Court in appeal and error shall be
held in each year at each of the cities of Quebec, Montreal and 85
Three Rivers; the said terms shall commence respectively on the first
day of March, the first day of lune, the first day of September, and the
first day of December, at the City of Montreal; on the twelfth day of
March, the twelfth day of June, the twelfth duy of September, and the
twelfth day of December at the City of Quebec; on the twenty-third 40
day of March, the twenty-third day of June, the twenty-third day of
September, and the twenty-third day of December in the City of Three
Rivers, and shall continue at the cities of Quebec #nd Montreal during
nine calendar days, and ‘during three days only in the said town of
Three Rivers; Provided always, that the Court-may on the last juri- 45
dical day of any such term, adjourn for the purpose of giving judgment
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ouly, to any day thereafter, on and after which day it may again
adjourn for the like purpose ; and provided also that any one judge,
- or in the absence of a judge, the clerk of the court or his deputy may,
on any day in term, open and adjourn the court, receive returns and
5 motians of course, call pariies who ought then 1o appear in courts, and
record appearances or defaults, and do-other acts of a like nature re-
quiring no exercise of judicial discretion.

166. The powers conferred upon the Clerk of the Court of Appeal,
under the last proviso of the last section, ure conferred upon the Clerk
10 or Deputy Clerk of any of the Courts established by this Act, and he
may exercisc the same in the same manner and under similar circum-
gtances.

167. The Governor may at any time, and from time to time, by Pro-
clamation, direct an extraordinary term of the said Coart in Appeal and
15 Erfor, to be held either at Quebec or Montreal, and to commence and
end on such days as shall be appuinted in such proclamation, which
shall be issued at least thirty days before that appointed for the com-
mencement of such term; and to any such extraordinery term all the
provisions of this Aet, and of the law with regard to ordinary terms of
20 the Court in Appeal and Error, shall apply in so far as may be consistent
with such proclamation ; and the sittings at any term of the Court on
the Appeal side, ordinary or extraordinary, may be closed, whenever
there shall be no business before the Court, or the Term may he con-
tinued by the Judges by adjournment until there shall be no business

25 before it.

168. Cases in Appeal or Error from the Districts of Ottawa, Montreal,
Argenteuil, Joliette, St. Francis, Bedford, St. Hyaciath, Iberville, and
Beauharnois, shall be heard and determined at the City of Montreal only,
and the writs in such cases shall be returnable there; and cases in

30 Appeal or Error from the Districts of Three Rivers shall be heard aud
determined in the City of Three Rivers only, and the writs shall be
returnable there, and cases in appeal or error from the districts of
Quebee, Saguenay,- Gaspé, Rimouski, Kamnouraska, Montmagny, and
Arthabaska, shall be heard and determined at the City of Quebec only,

85 and the writs in such cases shall be returnable there, :

169. The places at which the different Courts established by this Act
shall be held respectively in the District of Gaspé, the number and dura-
tion of the sittings or terms of each of the said Courts, the days on which
they shall begin and end, and the name to be taken by each Circuit

40 Court respectively, acoording to the place at which it shall be beld, are
fixed by the special provisions hercinafter contained in relation to the

said District.

170. The Governor shall, by a proclamation to be issued thirty days
befure the day fixed for the coming into force of this Act, fix the number
45 and duration of the sittings cr terms not heretofore fixed by the said table
B or by this Act, and the days upun which they shall begin and ecnd, in
case provision shall not have been made therefor, and he may also by
proclamation change them from time to time, and this both as regards
those which shall have been fixed by the said table, and those which
50 shall have been fized by proclamation or by this Act.
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Y71, The Sundays and féles d’obligation included within the periods
of time or being the dates fixed for the sittings or terms of any of the
Courts established by this Act, are always excepted.

172. Nothing in the next preceding section, or in any prociamation
under it, shall prevent the Judge from closing the sittings in any term 5
whenever there shall be no business before the Court, or from continu-
ing any term by adjourninent until there is no more business before it,
as hereinafter provided ; and no term shall be so fixed as that any part
of it shall be between the ninth day of July and the first day of Sep- .
tember, both days exclusive, except in the districts of Gaspé and 10

Saguenay.

173. Excepting for the said districts of Gaspé and Saguenay, the
period between the ninth July and first September in each year (the
said two days inclusive) shall be a vacation, during which the proceed-
ings in every suit or action shall be suspended, and no party shall, 15
during the said period, be bound to fyle any pleading or to take any
step in the proceedings in any cause or suit, returnable or returned
during the said period, excepting upon the express order or direction
of a Court or Judge.

PROCEEDINGS BEFORE THE CIVIL COURTS,
OF SUMMONSES,

174. Every demande, action or suit brought in the District or Circuit 20
Courts shall be commenced by a writ of summons issued in the name
of Her Majesty, Her Heirs or Successors, in the English or French
languages,and containing : .

1st. The name or title of the Court having cognizance of the ac-

tion j— 25

2nd. The title of the cause ;—

3rd. The names, eallings, residences or domiciles of the plaintiff and
defendant, or the place at which they may then be respeetively, the
cause or grounds of the action set forth clearly but summarily and as
briefly as possible, unless the writ be accompanied by a petition setting 30
forth in the same manner the cause and grounds of the action and signed
by the plaiqtiff or his agent or altorney, or by his attorney ud litem, .
or by the officer serving the writ, and in such case it will be sufficient
to refer in the writ to the petition the cause and grounds of the

action ;— 35

4th. A summons to the defendant to satisfy the demande or 10 appear
and answer the said demande in Court or at the office of the Court
to which he shall be summoned, as the case may be, and indicating
the place and the time at which the Court is held, or the place at which

the office is kept ;— 40

5th. The day and the hour for appearing, if it be in the Circuit
Court, and the day only if it be in the District Court, or at the office

of the Court ;—
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6th. The date of the day, month, and year of its issue ;}—

Tth. The said writ shall be signed by ihe officer who issues it, and
sealed with the seal of the Court under the authority of which it is
issued, but the absence of such seal shall not render the writ void.

5 175. If it be a body certain, or some specific matter or object which
is sought for, it should be de-cribed with exactness in the writ of sum-
mons or in the petition annexed thercto, so that there should be on

. uncertainty as to the matter claimced. ‘

176. In actions real or mixed and in all proccedings relating to im-
10 moveables, the situation of the propeity, and two at least of its bound-
aties shall be set forth,

177. The writ of summons shull be prepared and issued by the
Clerk or Deputy Clerk of the Court under the jurisdiction of which
the matter is, upon a simple application therelor by the party complain-

15 ing or on his behalf by his agent or attorney, and as many originals
thereof may be granted as there are districts in which it has to be
served or executed. ‘

178, The clerk shall also be bound tu prepare and issue as many
copies thercof as may be required 10 be served, or as niany thereof as
20 may be asked for, and each copy of the said writ shall be certified 10
" be a true copy by the clerk, or it nay be cenified by the plaintiff’s
altorney. o

179. In any demande, action or suit according as it relates to any

matter or thing within the competency or jurisdiction of the District or

25 Circuit Court, the defendant shall be summoned to appear at the office

of the District Court, or before the Circuit Court at any one of the

places of holding the one or the other of the said Couits, in the district

in which the domicile or residence of the defendant or of one of tha
defendants, or one of the parties to the causc shall be ;—

30 Or.in the district in which the writ shall have been personally served
upon ope of the defendants or one of the parties to the cause ;—

Or in the district in which the principal demande shall have origi-
nated in the case of a demande en garantie, rearise d'instance or other
similar proceeding incidental or relating to any such dem-nde, instance

35 or proceeding ;—

Or lastly, in the district in which the cause of the demande, action,
suit or proceeding shall have originated, or in which the debt, sum of
- money, or thing claimed shall be payable or deliverable.

180. Every juridical day of any term of the Circuit Court is a return
40 day for any writ of summons and for any acte, document or proceed-
ing returnable into the said Court,
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182, The delay between the day on which the writ of summons shall
be served on the defendant and the day fixed for the return and the
appearance of the defendant shall be six days, if such defendant reside
not less than five leagues from the place of holding the District or Cirenit
Court and if he reside at a preater distance, the above delay shall be 5
extended one day for every five leagues of distance from his place of -
abode to the place of holding the Court before which or at the office of
which he shall have been summoned to appcar.

183. The writ of summons and any copy thereof shall be at the op-
tion of the Plaintiff transmitted or addressed to the Sheriff or to any Bailiff 10
of the District in which the writ shall have been issued, and if among
the defendants or parties to be summoned, there shall be some in one or
more other disiricts, upon whom service ought to be made, an original of
the writ and the copies destined for the said defendants or parties shall be
transmitted or addressed to the Sheriff or to any bailiff of such several 15
Districts, and to-be the said writs and copies, executed, served and re-
turned by such officer with all convenient speed with his return or cer-
tificate of such executivn or service the whole in conformity with the
requirements of the writ, the law and this Act.

184. The writ of summons shall be served in the ordinary manner as 20
fullows ;—Upon the Defendant personally by leaving with or delivering to
him a copy of the writ, or by leaving or delivering such copy at his domi-
cile, place of abode, or ordinary residence, with himself or with some
reasonable member of the househuld apparectly above fourteen years of
age. 25

185. In case the officer charged to cffect such rervice shall not find any
person at the ordinary domicile or place of abode of the defendant, upon
whom he can legally make such service, orif he be prevented by any
cause whatsoever from entering the said house, he shall affix to the door
or one of the duors of such house the copy which he would otherwise 80
have left with or delivered to the person in the manner prescribed by this
Act and the law ; or, lastly, if he is prevented from approacbing the said
house or from affixing the said copy as aforesaid by any threat of vio-
lence, or any other reasonable obstacle or cause, he shall affix such copy
to the door or one of the doors of the church, chapel or other building 85
set apart for religious purposes, and in default of such building to any
other building or house, or in any place set apart for any public pur-
pose whatever. ¢

4

186. When a demande shall be made against a married woman not
separée de corps et de biens from her husband, the writ of summons shall 40
be served either by delivering the copy to the woman or to her husband
personally, or by delivering it at the domicile or ordinary place of abode
of the latter, to himself or to his wife, or to any other reasonable person
in the house apparently more than fourteen years of age. :

But if the woman be separée de corps et de biens from her husband ¢b
the service shall be effected as though she were unmarried.

187. Inany demande against minors, not emancipated, interdicted per-
sons or absentecs, whose property is administered to by curaturs, the
writ of summons shall be served upon the tutors or curators of such
minors, interdicted persons or absentees. : 50
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In case such minors, interdicted persons or absentees against whom
the demande is made are not provided with tutors or curators, and the
plaintiff shall have caused a special curator to be appointed for such pur-
pose to defend them in the cause, the writ shall be served upon such

6 curator.

If, however, the absentee have an attorney whose name is get furth in
the writ, the writ in such case shall be served upon him.

When such demande shall be brought against an emancipated minor

the writ shall be served upon him, unless” he be absent trom Lower

10 Canada, in which case such service shall be made on the curator

ad lites of such minor, if there be any or on the special curator
appointed to defend him in such action.

188. In any demande against any mercantile company, association or
society, community, corporation, bedy, administration, public establish-
15 ment or office, or against any number of persons acting collectively, or
under a cullective name, or as a corporation, the writ of summons shall
be served as follows;

In any demande against the corporation or municipality of any village,
parish or township, or other place, on the mayor or officer performing
20 the duties of mayor, personally or at his domicile or office, by leaving,
in the latter case, a copy of the writ with the said officer personally or
with some one employed in the said office ;

In any demande against the corporation or municipality of any county»

on the warden or the officer discharging his duties, personally or at his

25 domicile, or on the secretary or secretary-treasurer personally, or at his

domicile, or at his office, by leaving, in the iatter case, a copy of the

Wﬂrih with the officer himself or with some one employed in the said
office;

In any demande against the corporation of any town or city, on

80 the mayor or officer acting as such, personally, or at the place at which

he keeps bis office,by delivering a copy of tlie writ to some person em-
ployed in his office ; =

In any demande against a bank, on the president thereof personally,

or at the house in which the bank is kept, by delivering a copy of the

85 writ to the cashier, or in his absence to some other officer or employée
of the said bank ;

In any demande against any commercial company, association or
society, upon any of the members thereof or partncrs thercin, personally,
or at the office thereof, or at their warchouse or. shop, by delivéring a

40 copy of the writ to one of their clerks or employées ; .

In any demande against any combination or meeting of creditors, on
one of the trustees or directors or at the domicile of one of them.

In any demande against any other community, civil or religious, or
against any body, administration, public establishment or office, or
50 against any number of persons acting collectively or under a collective

e
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. 40
name, or as a.corporation upon their presidents, ‘agents, superin-
tendents or representatives, personally or at their office, if they have -
a permanent one, by leaving, in the latter case, a. copy of the. writ
with some one employed in the office, and if there be no such office, -
service shall be made upon one of the memhers of the said commu- - 5
nities, bodies, corpora-ions, administrations, establishments or offices,
or upon any of the said persons so acting collectively; or under one
collective name, by delivering a- copy of the writ to such member, .
either personally or at his domicile. C ' .

189. In the case of any demande against the. captain or master of a 10
ship, or of any other vessel or craft, or against any of his crew, not -
having a domicile or place of abode in Lower .Canada, the writ of sum-
mons shall be served upon the defendant personally, or on board the
ship, vessel or craft on which he'shall be employéd, by delivering a copy
of the writ to any person whoshall appear to be above fourteen years of 15
age and belonging to the crew- of the said vessel, ‘

'190.. When a demande shall be made -against any person who' shall.
conceal himself, and ‘shall have no known place of abode, or if be be
absent or reside without the limits of Lower Canada,and being of full
aze he has no curator or attorney, service of the writ shall be- made by 29
affixsing a copy thereof to the door -of the principal church in the lo-
cality 1 which such person had his last place of abode (if he ever had.
one), or at the door of the court-room of the Court in which the action

shall be brought, '

-191. In the case provided for by the next preceding section, the said g5
person or defendant shall be summoned to appear at the office of the
District Court, or before the Circuit Court, according as the case shall
fall within the jurisdiction of one or the other of the said Courts, at any
place of holding the one or other of the said Courts in the District in_
which such person shall have had his last domicile, or else in any District ‘gg
in.which he shall have moveables or immoveables, or in the District
in which the démande, action, suit or proceeding shall have originated, or

*in whi:h the debt, sum, or thing claimed shall be payable or deliverable,

Proceedings
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ance or nons
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party sum-
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papers accom-
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or-in the District in which the writ shall have been served -upon one of
the defendants or upon one of the parties summoned if there be more gs
than one), personally, or at his domicile, or lastly, in any District what-
soever, at the option of the plaintiff, when none of the above circum-

stances shall have occurred.

192. Ifthe party summoned in the manner prescribed by the two fore-
going sections shall appear, he shall be permitted to defend himself as in 40
ordinary cases, but if on the other hand he shall fail to appear in person
or by his attorney, the Court, or one of the Judges thereof, shull appoint
an advocate to represent him and defend the action, and such advocate
may, before replying to the demande, obtain from the Court or Judgea |
reasonabie delay, to enable ‘him to correspond. with the party if his 45
place of abode be known, and receive the necessary instructions.

193 The service of any petition, writing, paper or document what-
soevér, which may accompany the writ of summons, shall bé effected at
the same time and in the same manner as the service of the writ. '

-
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194, When the Sheriff or Bailiff shall have served a writ of summons
in any of the modes above prescribed, he shall make his retarn thereof
in writing upon the back of or annezed to the original, and he shall
mention in what manuoer such service shall have been effected, observiag

5 the provisions following :

If the service have been made at the domicile or place of abode of the
defendant by delivering a copy of the writ to any person other than the
defendant, he shall make mention in his return of the situation of the
domicile or residence of the defendant, the name of the person upon

10 whom such service shall have been mads, if he be acquainted therewith,
or if such person shall have stated his name upon being requested so to
do, and if he refuse, he shall mention it.

He shall also mention the particular circumstances which shall have

prevented him from effecting a service in the ordinary manner, and

15 which will justify him in baving effected it in one way rather than
another.

The return of the Sheriff or Bailiff shall mention the place and day of
service, and the hour or hours at or between which such service shall
have been made, and lastly, it shall be dated and signed by the officer

20 who shall have made it.

It shall be the duty of the Sheriff or Bailiff immediately after the ser-

vice, to deliver or send back the original of the writ with his return to

" the Clerk of the Court in which the action has been brought, or to the

person who shall have sent it or addressed it to him, so that it may be
25 returned before the expiration of the delay for appearing or answering.

If the Sheriff or Bailiff so charged to effect the service of the writ or
demande shall neglect or refuse to do so, or do it in an informal manner,
or shall neglect or delay without any valid reason, to send back the
original of the writ with his return as hereinbefore prescribed, he shall

S0 be (llia]ble to damages towards the party who shall suffer from such neglect
or delay.

195. Nou service or execution shall be made or effected from the 1st
January to the 31st March, and from the 1st October to the 3lst De-
cember in each year before six o’clock in the morning or after six o’clock

85 in the evening, and from 1st April to the 30th September, in each year,
before four o’clock in the morning or after eight o’clock in the evening,
por on Sundays or holidays, unless by express permission of the Judge,
in the event of the case being endangered by delay.

C. Pr. Fr., art. 1037,

40 196. Every writ, warrant, order or mandate shall be drawn up as
nearly as possible in the form of the writ of summons, excepting such
variations as shall be prescribed in certain cases, and such modifications
as the circumstances may require.

If any oath or affidavit be required for their issue, the officer charged
45 with that duty is authorized to adn;ig(i’ster such oath, and to receive such
. v .
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affidavit concurrently with any Judge or other person invested with that
authority.

Rules of eer- 187, The rules and formalities prescribed under this title for the ser-
:i'::’olzp}’“w' vice of writs of summons, and the mauner in which they shall be ad-

’ dressed and sent to the different sheriffs and bailiffs for the purpose of !
-being served, executed and returned, shall be observed in all the analo-
gous cases therein contemplated, and shall apply to the service of any
writ, order, mandate, rule, regulation, judgment, document, writing
paper or judicial Acte whatsoever, which may be, or shall require to be
served, and it is not provided to what officer it shall be sent or address- ¢
ed, and whenever no provision whatever, or only a partial provis-
ion shall have been made as to the manner in which it shall be served,
executed, and returned.

Act12thVie, 198. The Act of the Legislature of Canada, passed in the 12th year of

ap 4%, to 8p- Her Majesty’s reign, and chaptered 45, intituled * An Act to facilitate 1¢

ply to certain . " . . .

cases. actions against persons, associated for commercial purposes, and against
unincorporated Companies,” as amended by the Act passed in the 19th
and 20th years of Her Majesty’s reign, chaptered 56, shall be in force,and
shall extend and apply in and to all the cases thereby contemplated, to any
demande, suit, proceeding or writ of summons 1nstituted or issued in 20
virtue of this Act.

Buitsin formd  199. The several courts established by this Act, or any of the Judges

pauperit. thereof, are respectively empowered and authorized to permit parties to
sue and defend causes in form® pauperis, as hath been heretofore prac-
tised, whenever they shall be satisfied by affidavit, that such parties, 25
having a good cause of action, or a good defence, are unable to establish
the same 1n the ordinary course of law, for want of the necessary means
to defray the fees and charges of the several officers of the said Courts
whose services are required in the conduct of causes before such Courts,"
and the said Courts bave and shall bave full power and authority cither 30
by interlocutory or by final judgment, to dispauper parties to whom the
said privilege of suing in formd pauperis shall have been allowed, when-
ever law and justice shall require them to be so dispaupered.

Minor married  200. Any married woman being a minor may be a party to a suit
women, eitber as plaintiff or defendant, conjointly with or by the authority of 85
her husband, without it being necessary to appoint a curator for her, and
this although the said husband be himself a muinor, provided that he be
in a position himself to be a party to a suit.

Minors may 201. Any person a minor and under fourteen years of age may sue

oo in Circult gcg; the recovery of his wages in the Circuit Court as though he were of 40

APPEARANCE OF THE PARTIES, DLFAULTS, CONGES.

Failare to ap-  202. If in any action brought in the Circuit Court, on the day fixed
f,i:?d‘;:ty De- for appearing, the defendant being called does not appear, a default shall
’ in such case be registered against him, and the service of the wrrit being
proved by the bailifi’s return, it shall be lawful for the plaintiff to pro- 45
ceed to judgment in as summary a mauner as the evidence, the law,
justice and equity will permit.
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2083. If on the contrary the defendant appears, and : the plaintiff does Plintiff fil-
not appear, or if the writ of summons be not produced in Court afier 23 o appear.
having been called for, the defendant, upon production of the copy of
said writ which has been served upon him, when the original shall not

5 be produced, may obtain the dismissal of the action, with such costs as
the Court shall think proper to adjudge against the plaintiff.

204. Genreaw suLe: Every demande, action, suit or proceeding what- Proccedingsin
soever in the Circuit Court shal be pleaded, heard, tried and determined Cireuit Courts.
in a summary manner, and according to law, justice and equity.

10 205. In any suit in the District Court the delay for the appearance of Delay for ap-
the defendant shall extend to the juridical day subsequent to the day Pesratce
fixed in the writ of summons for its retum to the Court, and if on the ex-
piration of that delay, his appearance shall not have been fyled at the
office into which the said writ shall have been returned, default shall

15 thercupon be registered against the said defendant without any further
formality, and upon proof the service of the writ, the plaintif may pro-
ceed to judgment in the cause, according to the forms prescribed.

206. When on the contrary the writ of summons by the plaintiff shall Incasothe
not have been left at the office of the Court on the day fixed for its re- xl'r‘:c%‘j notra-
20 turn, the defendant may, on the first juridical day thereafter, obtain on
the copy which shall have been served upon him, a certificate from the
Clerk of the Court, setting forth the failure to fyle the original, and
upon motion made to the Court on the earliest day after giving one day’s
notice to the plaintiff, the defendant may obtain dismissal of the plaintiff’s

25 action, with such costs as may be adjudged.

207. Every demand, action, -suit, or proceeding whatsosver before Proceedings
the District Court, shall be proceeded with, pleaded, heard, tried and 12 nnx‘““
determined in the forms preseribed, according to the circumstances of ~°
the case, bat always according to law, justice and equity.

80  After the expiration of the delays for appearing respectively above Permission to
granted, any appearance shall not be allowed with the express permis- #ppear.
sion of the Court or a Judge, upon such conditions as shall be fixed, and
upon giving good and sufficient reasons.

CONFESSIONS OF JUDGMERT.,

208. In the Circuit Court any party may, at any time after the entry Confession at
85 of the cause, confess judgment orally, and judgment shall thereupon 80¥ ‘Emg.“"‘.‘;
be rendered, if the plaintiffl accept such confeesion. Compy, emd
9209. Inthe District Conrt it shall also be lawful for the defendant, at Do. in District
any time before the entry of the cause at the office of tbe Court, to Courts
confess judgment, either alone in person, or assisted by an attorney, in
40 the presence of the clerk, who shall tale acte thereof, Such confession
of judgmentshall be signed by the party at the timo it shall be made,
if not mention shall be made thereof, and of the day on which it shall
have been made, and the said acfe shall be complete without any further

formality. '

45 210. If the plaintiff accept such confassion, he may, whenever he Judgmenton
confession,
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shall think propet, inscribe the cause for judgment on the said confes-
sion, and the clerk shall thereupon prepare a judgment which shall be
registered, observed, and executed in the same manner as any judg-
ment rendered afier the hearing by the Court, and shall have all the
effects thereof. b

211. If the plaintiff shall not accept the confession of judgment made
in one or other of the modes above prescribed, he may be condemned
towards the party who shall have made the same to the payment of all
e costs which may have accrued after such confession, if he obtain
nothing in excess of the said confession, ' 10

RECUSATIONS,

212. The relationship or affinity of the Judge to any one of the
parties to a cause, shall not continue to be one of the grounds for
which a Judge may be recused, unless such Judge shall be related or
akin to one of the parties within a less remote degree than cousin
german, 15

213. When the only Judge residing in any district shall be a party
to any suit, either in the Circuit or District Courts in the said district,
or shall be liable to recusation in such cause, the action may in the
first case be transferred to the Circuit Court sitting at the chef-liex of .
any adjacent district, and in the second case to the District Court of 20
any such district upon the allegation of the fact, proof of which, if it be
contested, shall fall upon the party who shall have alleged it.

If such Judge be recused in the court from any suit or proceeding,
the said suit or proceeding shall be removed, and the record transmitted
by the clerk without delay, in the first case, to the Circuit Court sitting 25
at the chef-lieu of such adjacent district as the Judge may select, and
in the second case, to the District Court in any district o selected, and
if the recusation be not contested or be maintained, the suit or proceed-
ing shall be decided upon at the place and by the Court to which it shall
have been removed, but if on the other hand it be contested and 80
rejected, the cause and the record shall be respectively sent back to the
place and court in which the suit or proceeding shall or should have
been commenced, and it shall be decided there.

OF PLEADINGS.
PRELIMINARY EXCEPTIONS AND PLEAS.

214, Every foreigner or person not residing in Lower Canada, and
being the plaintiffin any suit before any civil tribunal, shall be bound, if $5
required so to do, before any exception, to furnish security at the dis-
cretion of a Court, or a Judge, to secure the costs and penalties which
might be adjudged against him, and upon failure to furnish such security
within the delay fixed, his suit shall be dismissed with costs.

216. In the Circuit Court every pleading, exception, or defense what- 40
soever, shall be made vivé voce, and the parties <hall not be bound to
plead in writing, but such pleading vivd voce shall not exempt the clerk
from making mention thereof in the register which he is directed by this
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Act 1o keep, nor from making a note on the bacl of the writ, proceed-
ing, or record of every pleading put in by the parties.

216. In the District Court every preliminary plea or exception shall Fyliog of pre-

be fyled without any demand thereof within the two juridical days next limisary pleas
5 afier that on which the defendant appeared, and no pleading of this
nature shall be admitted or considered put in when once this delay shall
have expired. The plaintiff shall put in his answer within the next
two days, if not the answer shall be deemed to be general, and after
such answer, or the expiration of the delay therefor, the issue shall

10, thereby be joined, and no replication or rejoinder shall be admitted.

PLEADINGS AND DEFENCES8 TO THE MERITS.

217. In the District Court the delay for pleading to the merits of the Delay for
action shall be ten juridical days, to be computed from the day on fl}?m:gt?
which the defendant appeared, who shall be bound within that delay to )
put in all his pleas to the merits, without any demand thereof being re-

15 quired, and if at the expiration of that pericd the defendant shall not
have pleaded he shall pleno jure be foreclosed from so doing, and the
plaintiff may, without further formality, and upon simple fyling of a cer-
tificate from the Clerk of such default to plead on the part of the defend-

ant, proceed ex parie in the cause.

20 218. If, however, any preliminary pleading or exception shall have In easeof
been fyled in the cause, the delay for pleading to the merits shall only Pfch";‘.g';”y
be computed from the date of the interlocutory judgment, or from the “°P*™

day on which such preliminary plea shall have been withdrawn.

219. When a plea to the merits shall have been made and fyled on Answors.
25 the part of the defendant, if no new fact be therein alleged, the answer
to such pled shall be deemed general and the issuc shall thereupon be

Jjoined.

220. If, on the contrary, the plea fyled by the defendant contains any Delay for on-
new fact, the plaintiff may and shall be bouand 1o answer thereto within sweriog.
80 ten juridical days from the fyling thereof, without any demand thereof
being required, and if at the expiration of such delay the plaintiff have
not fyled his answer, it shall be dcemed to be general, and whether the
plaintiff have answered or not, the issue shall thereby be joined and no
further pleading shall be fyled or admitted.
an S

35 C.Pr Fr., art. 75 to 83. C. Pr. Ls,, art. 428, 288,

221. The delay for fyling any pleading whatsoever may be extended, Extension of
and permission to fyle any pleading after the expiration of the delay delay-
prescribed may be granted, if sufficient reason be shewn, by the compe-
tent Court or Judge upon such conditions as they shall think proper to

40 impose.

292, When a preliminary exception or plea shall have been fyled, if Caso in which
the plaintiff consider it frivolous or so unfounded as to justify him in 8 pleato the
taking further proceedings at his own risk or peril, he mnay in such case, g’:fm‘::zgyb?
within the delay granted to him to answer to any such preliminary plea foro judgment

45 (without, however, being exempt from' answering thereto or from the g::;"el;gl;mi-
tion.
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consequences of hig default to answer thereto, as in ordinary cases,) re-
Auire the defendant by notice to plead to the merits of the action, within
the period of ten days to be computed from the day on which such no-
tice shall have been served or given, and if at the expiration of that
delay, the defendant shall not have so pleaded, he shall pleno jure be
foreclosed from so doing, and upon the simple fyling of the retarn of ser-
vice of the said notice and of a certificate from the clerk of such defanlt
to plead on the part of the defendant, the plaintiff may afterwards, when
the preliminary exceptions or pleas shall have been disposed of or dis-
missed, proceed on the merits of the case ex parte.

Plaintiffto an- 2923, If] on the other hand, the defendant, in obedience to the
swersuchplea yyo1ice so given him by the plaintiff, have pleaded to the merits within
the delay prescribed, the plaintiff should be bound to answer as though
such plea to the merits had been made at first, and the rest of the plead-

10

ing shall be conducted in conformity to the rules above laid down for 16

ordinary cases.

P{e“mi“;fy In the case contemplated by the last section any preliminary plea
Plens totho  Previously fvled shall be de facto joined to the pleas to the merits
merits to to  Which may be put in and to the issue which may be completed on the
joined. merits of action, and all subsequent proceedings shall be taken on the
whole matter and judgment rendered thereon conjointly ; but the plain-
tiff' shall be responsible for all the costs which would otherwise have

been incurred.

224, When the defendant shall not have pleaded to the merits after

baving been required so to do by the plaintiff, as before provided, not- 25

withstanding the existence of any preliminary plea or exception, if the
said exception be maintained, to prevent such foreclosure from excluding
the defendant from proceeding in the cause, the foreclosure pronounced
against him shall be removed, and the delay granted him to plead to the
merits shall run from the date of the interlocutory judgment on the
preliminary exception, and the ordinary rules shall then be applicable.

Hearing on 225. With the view of determining any preliminary plea or exception

f;ge';:i':;'y fyled, as speedily as possible, it shall be lawful for the plaintiff to be heard
on the merits of such plea on application for its dismissal, and this by
motion before the competent Court, or a Judge, after notice thereof shall
have been given to the opposite party, at least on the day before such mo-
tion shall be made, but in such case the plaintiff shall, by so proceeding,
be deemed to admit the truth of the facts alleged in such exception,

Special pleas. 226, When the defendant shall plead to the merits of the action he

35

shail not be bound to plead specially to any of the facts alleged in the 40

plaintifl's action, and with the exception of certain specified cases he may
plead the general denial.

Costsof proof. ~ 227. But the costs which shall result from the written proof or proof
by witnesses of any fact which shall have been generally or specially

denied by any party, or which such party shall have denied to be to his 45

knowledge or which such party shall not have expressly admitted, shall
always be given against him whatever be the issue of the suit, and the
Judgment rendered in the cause shall distlinguish the said costs, for the
recovery of which execution may be issued in the ordinary manuer, if
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they be not paid by the opposite party, or unless an amount equal
thereto shall have been deducted or set off from the amount for which
judgment shall have been rendered in his favor.

N 298, Any admission made in any pleading whatsoever may not be Admissioret
5 divided by the party desirous of taking advantage thercof, but may be
negatived by contrary evidence.

229. If in any action on a bill of exchange or promissory note, Presumptions
cédule, check, note or promise, or other act or private agreement in incertain cases
writing, the defendant shall make default, or for any other reason the

10 plaintiff shall become entitled to proceed ex parte, then such bill or note,
check, promise, act or agreements, and every-signature and writing tw or
upon the same, shall be presumed to be genuine without proof thercof,
and judgment may be rendered accordingly; and if in any such actions
any defendant shall deny his signature, or any other siguature or writing

15 to or upon sucl bill, note, cédule, check, promise, act or agreement, or
the geouineness of such instrument or of any part thercof, or that the
protest nctice or service thereof (if any be alleged by the plaintiff) were
regularly made, whether such denial be made by pleading the general
issue or other plea, such instrument and signatures shall nevertheless be

20 presumed to be genuine, and such protest, notice and service to have
been regularly made, unless with such plea there be fyled an affidavit of
such defendunt, or of some person acting as his agent or clerk, and cog-
nisant of the facts in such capacity, that such instrument or some
material part thereof is not genuine, or that his signature or some other

25 to or upon such instrument is forged, or that such protest, notice and
service were not regularly made, and in what the alleged irregularity
consists ; but nothing in this section shall take away any recours en
Jaux, or any remedy by requéle civile after judgment if any such sig-
nature be forged.

80 230. Whenever any pleading, writing or document whatsoever shall In formal pro
have been fyled at any time before, or at the time of the trial cecdings
or hearing of a cause in contravention of the law, or of the rules
of procedure, the subsequent proceedirgs: may be taken without
any more regard to such pleading or document than if it had not been

85 fyled, and upon a simple motion praying in general terms the rejection
or setting aside of the said pleading, writing or document so fyled of
record, without any notice being required, or upon a simple general ob-
jection made verbally, or on the back of such pleading, writing or docu-
ment, the Court in delivering judgment after the- -heaving in -law, or on

40 the merits, as the case may be, shall at the same time give judgment up-
on such motion or objection,

The provisions hereinbefore contained, a3 to the manner -of pleading Apjlicatioa.
and joining issue upon an action, shall apply to any incidental document
demande en garantie, or en intervention, or other similar procceding.

FORMS OF ACTIONS AND PLEADINGS, AND THEIR AMDNDMENTS.

45 231. No form of action, or formal or technical terms shall be necessary No form of
in any action, demande, pleading or proceeding whatsoever, and it shall u°§‘a°£ o re
be sufficient to use ordinary, simple, concise and summary forms of ex- guired."

pressiony and to represent bone fide the facte, and the matter under con-
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sideration ; Provided always, that the matter be stated clearly enough to
explain the intention ofthe party, and do not create misunderstanding as to
his intention or desire, but if it should happen that any demande, action,
pléading, report, return or proceeding does not even conform to the
above conditions, and is defective in form, by reason of some owission,or 5
as regards the style of setting out the facts, allegations and conclusions
thereof, the Court may at any stage of the cause before judgment, and

Amendment  upon application to that effect permit the amendment of any such pro-

of proceedings ceeding upon such conditions as they may think justand expedient, and
the Court may cven allow them to be so amended as to coincide with 10
the facts proved, if the Court be of opinion that such a proceeding
would promote the ends of justice and equity.

Nntm(‘ﬁnoft 232. No amendment to any such demande, proceeding or pleading
ameodmen®  shall be allowed, which would have the effect of changing the sub-
stance, nature, character or description thereof. 15
No reply 233, When such permission to amend shall have been granted, the
thereto. opposite party shali not be entitled to reply t6 such amendment, and

shall only bave a delay to do so, if the Court allows it by the judgment
authorizing such amendment.

ACTIONS EN GARANTIE, AND INTERVENTIONS.

Sum 0ding 234. In all cases of garantie, either formelle or simple, the garant, 20
of garant.  in whatever district he may reside,may be summoned before the Court
in which the principal action is pending, in any other Court than that
in which he resides, and the writ of summons shall be addressed to
and served upon him in the manner prescribed in all similar cases.

Delaysof coll-  235. The delay for calling in a garant shall hereinafter be as fol- 25

ing in garant .
g 109 lows:

e The party who shall claim to be entitled to call in a garaat shall be

bound to call in his garant within the delays which shall be granted to-
him for appearing to the principal action, and consequéntly'geforé‘ the
day fized for that appearance, and the principal action shall be sus- 30
pended until the expiration of the delay which shall be necessary to
be computed from the last day upon which service of the demande en
garantie shall have been so made on the garant to compel him to
appear, unless the original plaintiff prove that it was not necessary to
ca.ﬂ in such garant, and in such case he shall, upon motion to that 85
effect made in Court or before a Judge out of Court, be ordered to
take further proceedings without reference to the said demands en
garantie. )

8ous garant.  236. If the garant claims to be entitled to call a sous garant, he
shall be bound to do so within the delay and in the manner following, 40
which, with the foregoing provisions shall be ‘observed successively by
every subsequent garant.

In case plaine  237. If it be the plaintiff who from the nature of the defence pleaded
f"“ Tedtit€® o the action, claims to be entitled to cali‘in a garant, he shall bring his
garat  demande, and cause the same to be served within the delay allowed 45
him for answering to such pleading, and thereafter the rules above es-
tablished shall be applicable to the case,
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238. If the case contemplated by the last preceding section be in the If case be in
Circuit Court, in consideration of the shortness of the delay therein Cireuit Coust.
granted for pleading and answering, the delay for bringing the demande
en garantic of the principal plaintff in the cause shall in sach case be

5 fixed at the discretion of ibe Court.

239, The party who may claim to have a right to call in garans Aoy garant
shall not be bl:)und to call first into the cause higs immediate garant, g called
but if he prefer he may first of all bring his demande en garantie
against any garqnt whatsoever, at his option, whether it be the first

10 garant, arriére garant, or any other subsequent garant, provided he

be so.

240. Intervention shall be formed by a petition which shall contain Interventions
the reasons and conclusions, and which shall be authorized by a Judge
before it can have any effect, and this permission shall be given in

15 writing at the foot or on the back of the petition ; the intervention shall
have the effect of suspending the proceedings in the canse in which it
shall have been made, forthe space of three days, to be computed
from the day on which it shall have been fyled at the office of the
District Court in which the action is brought, and it- shall, during the

20 said three days, be served upon the parties, in default of which the
said demande in intcrvention shall pleno jure be deemed not to have
been instituted, and the parties may proceed as though the petition
had never been fyled. )

241. If, on the contrary, service have been made, and the ‘return Proccedinse
25 fyled at the office of the Court bear witness thereof, proceedings
shall thereupon be taken as in any other action of the same ‘nature.

242, If it be in an action in the Circuit Court that the intervention Icfoi“ ‘Ci"‘“ﬁ‘
is brought, the petition shall be presented to the Court, ‘and if it allow ~*"
the intervention, it shall determine the effect of the intervention, and
30 regulate and order the subsequent procecdings thereon.

INSCRIPTIONS ON THE ROLLS.

243. In the District Court, so soon as issue shall have been joined Inseriptionscn
on the preliminary exceptions or pleadings, no question of law having P"Chu:linmy
been raised by the issuc, or furthwith after the expiration of the delay ***F-***
granted to the defendant for pleading to the merits in case he shall have

35 been required to do so after the fyling of such pleadings or exceptions,
and he shall have fai'ed so to do, it sha!l'be lawful for any ‘of the par-
ties to the cause, to inscribe it, or cause itto be inscribed, either on the
Role de Droit for final hearing on the merits of such contestation, if
no evidence be requisite, or on the Role d’enquéte for adduction ot

40 evidence and final hearing on the merits of such contestation at the
same time, when evidence shall be required.

9244, When any question of law shall have been raised on. the pre- Inseripticnson
liminary exceptions or pleadings, within two juridical days after the E;gl‘“:"gg’
issue shall have been Joined, or within two days after the expiration P "

45 of the delay granted to the defendant for pleading to the merits after
the fyling of such pleadings or exceptions, and he shall have failed to
do so, it shall be lawful for the plaintiff to the exclusion of the defen-

G209
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dant, even when there shall bave been an issue in law, to inscribe
the cause upon the role de droit for final hearing on the merits if there

be no evidence to be adduced, or on the role d’enqueéte for evidence and
final hearing on the merits at the sume time, if evidence shall ke
required, and in such case the judgment which shall~follow thereupon 5
shall pronounce upon all the questions raised in the cause.

Lot
After the expiration of the said two days, if the plaintiff have not
inscribed as he is hereby authorized to do, it shall be lawful for any of
the pariies to inscribe the cause upon the role de droit, for preliminary
hearing in law upon all the questions of law raised in the cause. 10

Tegeriptions 245. When issue shall have been joined on the merits without any

on pleadivgs - gefence or pleading whatever in law having been put in, and every

on the merits. . . 2 . : .
preliminary pleading which shall have been fyled having been decided
upon, or in case by the action of the plaintiff, as may happen in certain
cases hereinbefore provided for, such pleading shall be added to the 15
issue joined on the merits to be decided upon at the s.me time, it
shall be lawful for any of the parties to the cause, so soon as issue
shall be joined on the merits, to inscribe the cause either on the role de
druit for final bedring on the merits upon all the points in contestation,
if no enquéle be required, or upon the réle denquéte for evidence and 20
final hearing on the merits at the same time if an erquéle be required.

Inscriptions 246. When in any of the cases contemplated by the last preceding

on pleadiog® section any défense ‘en droit or any pleading whatsoever in law shall
have been put in to the issue on the merits of the cause, it shall be law-
ful for the plaintiff to the exclusion of the defendant during the two 25
juridical days after issue shall have been joined on the meriis, to
inscribe the cause upon the réle de droit for final hearing on the merits
when an enquéte shall not be vequired or on the réle d’enquéte for evi-
cence and final hearing on the merits, at the same time, if an enquéte
be required ; and the judgment which shall then be rendered shall $O

_ decide upon all the points raised in the cause.

After the expiration of the said two days if the plsintiff have not
inscribed- the cause as he is hereby authorized to do, any one of the
parties may inscribe the cause on the rdle de droil for preliminary
hearing in law upon the défense en droil or upon all other questions of 35
law raised in the cause.

Manner of 247. A cause may be inscribed or set down upon the 7éle as here-
settiog down  jpufier provided, as follows: —
on the Roll.

By the court upon application vivé voce by one of the parties, the
others being present, and that without any inscription in writing being 40
required for the purpose, and upon a mere entry by the clerk ‘upon
the proper rdle or by an invcription in writing signed by the party
making the same or by his attorney and then placed in the bands of
the clerk and served upon the opposite party, by delivering to him a
copy thereof on the day on which it is fyled. 45

Notice. 248. One day’s notice only shall be given to the oppbsite party of
every inscription on the réle de droit.
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249. Eight days’ notice shall be given to the opposite party of every
inscription on the réle d’enquéle. :

Notice.

250. In actions ex parte so soon as the plaintiff shall have obtained Ez parte
the right of so proceeding, the cause may be inscribed on the réle de duses

5 droit or réle denquél: as the case may be, but one juridical day’s
notice only to the opposite party shall be sufficient in all cases, and the
party against whom proceedings shall so be taken ex parfe shall not
be entitied to adduce any evidence, but his powers during the enquéte
shall be restricted to the cross examination of the witnesses brought

10 forward against him, and to opposing the adduction of any illegal or
inadmissible evidence.

. 251, Cguses by default shall be inscribed whenever the plaintift
shall think proper, and in the usual manner, without any notice thereof
to the party in default being required. ’

15 252. In contested causes each party shall be bouud to give notice
to the other of the names, callings and residences which he intends to
bring forward, the witnesses on behalf of the party who shall begin the
enquéle shall be notified seven entire days-and those of the opposite
party four entire days before the day fixed for the adduction of evi-

20 dence ; and if the party who is to begin the examination intends to
bring evidence in rebuttal 10 that of the other he shall give the opposite
party at least one clear day’s notice of such witnesses before that fixed

for the examination.

253. No other witness shall be heard on the day for hearing the wit-
25 nesses, unless by express permission of the Court granted for just and
reasonable causes.

254. In the Circuit Court the parties shall be bound on the day

that the cause shall be fixed for enquéte to communicate to each other

a similar list of the witnesses which they intend to produce, and on

30 the day for enquéte no other witness shall be heard unless by express
permission of the Court granted for just causes.

255. Every caus: shall be inscribed or set down on the Roll, and it
may only be ingeribed or set down on the roll for any of the purposes
above mentioned, even for enguéle and final hiearing on the merits, on

85 a day of term or of sitting of the District, every such being a day for
enquéle and hearing.

256. Every juridical day, however, out of term or in term, except-
ing between the ninth day of August and the first day of September in
each year shall be an enquéte day for all causes or proceedings by default

40 or ex parte in the Disrict Court, and any caase or proceeding of that
kind may cunsequently be inscribed or fixed for any such day for
enguéle, and such e.qudte may be taken before the Clerk of the Court,
at the place 1u which the cause may be pending, and the enguéie shall
be had, and the witnesses sworn and examined by and before the said

45 Clerk who shall both in term and out bf term take notes of the evi-
dence, sign them, und do any other matter or thing in relation to the
enguéle iu tne said causes, that any one judge of the Court is authorized
to do, but that shall not have the effect of preventing the same pro-
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ceedings being taken as regards enguéle in the said default or ex parte

canses as in contested cases before the Court or Judge whose powers
and duties in relation thereto are in no way affected thereby.

SUMMONING OF WITNESSES.

257, Witnesses shall be ordered to appear by a summons or subpena
delivered by the clérk whose duty it is, and served in the ordinary 5
manner.

258, In the District Court, the delay for summoning shall be, for each
witness, one clear day, if he resides, or is served with process, within a
distance of five leagues from the edifice or building where he is ordered
iti(;s appear, and one additional day for every five leagues beyond the 10

t five. '

259, In the Circuit Court, it shall be sufficient if the service be made
the day before that fixed for his appearance, within the limits of the first
five leagues, and two days before, for a distance of five leagues more,
and so on for every additional five leagues. - 15

260. The allowance for each witness summoned to appear, or who
shall bave appeared voluntarily but for the express purpuse of giving
evidence in any cause, shall be four pence for every mile which he shall
be obliged to travel in order to reach the place where he shall be required
to appear, and one dollar for esch day that he shall be detained to give 20
his evidence in such cause. No allowance shall be made to him for

returning.

261. The allowance for each witness shall be charged to the party who
ehall be held liable to pay it according to the resylt of the enquéte, pro-
vided, however, that the number of witnesses shall not exceed six on 25
each side. Each party shall pay the witnesses whom he shall cause to
be summoned, or who shall appear for him, beyond this number ; except
wheré it is necessary to establish or prove some fact of public notoriety,
or the character, or general reputation of one of the parties, or of one
of the witnesses, or his credibility, and then, in each of these cases, or in 30
any similar case, the number of witnesses who may be taxed may
smount to ten on each side, but not more. )

C. Pr. Ls., 472. >

262. It is to be understood that under extraordinary circumstances,
or upon considerations which shall appear just and reasonable, the Court
or Judge may exercise every discretion and depart from the rules laid 85
down in the two next preceding sections.

263. Every witness who has becn duly summeoned, or who shall be
bound by law, or otherwise, to appear, and who ehall not appear may,
in addition to the penalties imposed upon him by this Act, be summoned
again at his own expense ; and every proceeding taken for the purpose 40
of compelling him to appear after the first summons shall also be at his
own espense.

Pr. Frs., 268.
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264. Every witness who shall have been taxed, may obtain an execu-
tion in the ordinary manner, for the payment of the amount for which he
shall have been so taxed, as well against the party at whose instance he
shall have been summoned, or for whom he shall have appeared, as

5 against the party who shall by the judgment of the Court be charged
with the payment of such tax.

285. The expense of a second summons allowed against a witness, and
all expenses incurred in forcing him to appear, may be recovered in the
same manner by execution against such witness,

10 266. Every book, paper, document, or other thing whatever, which

either party may desire a witness to produce, shall ‘be sufficiently desig--

nated, or described in the process of summons, in order that the witness
may be bound to produce it.

This rule shall apply to all cases in which either party may desire the
15 same thiog of the other party in the cause.

267. If in the cour:c of any proceeding, or at the enquéte or hearing
in any cause or proceeding whatever, the Court or Judge shall perccive
it to be useful, in order to secure the ends of truth and justice, to cause
any titles, papers, or other objects whatever to be produced, which may

20 ve found in the possession of either party, or in that of a third person, the
Court or Judge may, provided there he nothing in‘it contravy to law, or
to that protection which is due to every citizen, order their production.

INTERROGATORIES SUR ¥AITS ET ARTICLES, SERMENT DECISOIRE.

268. Parties may in all cases, and at every stage of a cause, may apply
to be allowed tu interrogate each other respectively on fails et articles
25 pertinent to the issue, and on every matter which may tend to the de-
cision of the cause, without, however, delaying the tnsfruction or the

- judgment.

. 269, In this case, and also when a party shall desire to interrogate
another on the serment décisoire, or on any other oath, the party whom
30 it is desired to interrogate, shall be summoned by a writ of summons or
rule, delivered by the clerk whose duty it is, and served in the same
manner, and with the same delays as a summons addressed to a witness.

2170. 1t shall be at the option of the party who may desire thus to in-

terrogate the other, to annex to the writ of summons or rule, his ioter-

85 rogatories in writing, or to wait until the latter shall appear before the

Judge, Court, or Clerk, as the case may be, and put them viva voce, or

in writing, according as he may intend, and the answers of the party in-

“terrogajed shall be given in writing, or vivé voce, in the manner herein-
after directed, according as either party shall require it.

40 271, The party summoned to appear and answer sur fails ef articles,
serment décisoire, or otherwise, shall be summoned by the writ or rule
to that effect, to do so at the office hefore the Clerk, or before
the Judge, at the option of the party interrogating, and the party so
summoned shall appear and answer in the manner prescribed by the rule,

45 and it shall be the duty of such Clerk or Judge, or Court, respectively,
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if either of the parties shall requireit, to take notes of the important
parts of the answers of the party interrogated, iu the same manner at
notes of evidence must be taken, as is hereinafter provided.

2172. Any party present at the proof or hearing in any cause, may
receive from the Court or Judge an order to answer, either on faifs et 5
articles, or serment décisoire, or otherwise, and he shall be bound to
answer, without any writ of summons or rule to that effect being

necessary.

278. The Court or Judge may, of their own proper motion, put vivé
voce, or in writing, to the party thus interrogated, any question which 10
may appear to them proper, pertinent and necessary, in order to secure
the ends of justice.

274, Whenever a party thus interrogated, vivd voce, by the Judge,
shall refuse to answer, or shall answer any question in an evasive or
unsatisfactory manner, the question may be putin writing by the 15
Judge, as well as his answer, or refusal, or default to answer, and this
answer, or refusal, or default to answer, shall have the same effect
(when it shall not have more) as that resulting from a question put by
the adverse -party, or froma summons, or rule issued at the instance of
such party ordering the other party to appear, or answer. 20

275. Every party summoned fo answer either on fails et arlicles, -
or serment décisoire, or on any other oath, shall be bonnd to answer
categorically each of the questions put to him, and whenever he shall

'have answered them in a manner evasive, or not explicit, or not at

all, the fact on which he shall have so answered, or on which he shall 25
have refused, or neglected 1o answer, shall be held to be admitted or
confessed pleno jure, and without any application to that effect being
necessary, unless that an objection which he may make summarily
before the Court or Judge, before answering the question which shall
be put to him, he shall be dispensed from so doing. - 30

276. Whenever a party shall have been summoned to appear and
answer on fails et articles, by a simple rule, unaccompanied by writ-
ten interrogatories, or whenever, being present at the *ime of the proof
or hearing in any cause, he shall have received from the Court or
Judge, an order or injunction to allow himsell to be thus interrogated, 35
and when in the former case he shall have made default to appear, or
when in either case he shall bave refused or wholly neglected to present
himself and to allow himself to be interrogated, the effect shall be the
same as if he had made default to appear on a rule for a serment

déciseire duly served. 40

271. The answer to every interrogatory on fais et articles, serment
décisoire, or other oath, shall be limited to a simple admission or denial
of the fact; if, however, the party interrogated can state in hisdefence
any fact closely connected with that on which he is interrogated, he
may do so. and his answer shall not be divided, except when it does 45
not coincide, or does not conform or agree with the allegations of the
pleading by him made or fyled ; and it may alsobe coniradicied by a
sufficient proof of the contrary. ‘
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ENQUETES, PROOF AND HEARING,
218. The enguétes, the proof, and the different hearings in every Whea they
cause or proceeding, which shall be pending in any of the courts es- @27 be bad
tablished by this Act, may take place and be conducted at any time
duriog the terms of these Courts, and during the sittings thereof, when
b the contrary is not expressed.

279. Whenever a cause shall have been inscribed or fixed in one of Evidence tobe
the modes prescribed, on the day fixed, the proof, if there is any to be ggm’gx"iﬁw
made, and the witnesses, if there are any, shall be received, heard ®7 ™*¢
and examined, and the parties heard in all cases.

10 280. The plaintiff opens the cause by producing his witnesses, or Order of pro-
other proof, which he may have to produce, and which he may be then cecdiog.
legally entitled to produce : then comesthe turn of the defendant, and
finally the plaintiff bas the right to have other witnesses heard in re-
butial, or the same whom he brought forward at the opening, in order

15 to destroy or lessen the weight of the proof made by the deiendant.

281. Each witness shall be heard separately, if either party shall Witoesses to
require it, or if the Court shall so order, and each witness shall be :’:‘gl"m scpa-
interrogated vivd voce, during the sitting of the Court, before the Judge, " A
or while the Judges are present, and in the District Court it shall be

20 the duty of the presiding Judge to draw up an Acte or procés-verbal of
all the depositions, and notes of the important portions of them shall be
taken by him in his own handwriting.

The Judge shall also take notes of all exceptions and objections Judge to take
made by parties, and of the manner in which such objections shall Totes
25 have been decided or resolved. These notes shall be read, and if
necessary re-read and explainedto each witness as regards that portion
which concerns him, and he may cause the proper additions and cor-
rections to be made tothem, and shall sign them, or mention shall be
made that he does know how, or is unable to sign.
80 The Judge may also himself put to each witness any questions which
shall seem to him pertinent and legal.

It shall also be his duty in the same manner to take notes of admissions
made vivd voce by either of the parties.

The enquéte being finished, the notes thus taken by the Judge shall be
85 signed by him, and shall then consitute the true testimony given by the
witnesses, and the proof of admission thus made, and shall avail to all
intents and purposes whatever,
282. In case of appeal, a fair copy of the said notes shall be made by Fair copy of
the clerk of the court, which copy, after baving beeen certified by the gf:i“’ bo
40 Judge or clerk, shall be deposited with the said original notes, in order
that recourse may be had to them when necessary, among the proceed-
ings of record in the cause, and shall, in case of appeal from any judg-
ment pronounced in any such suit or cause, be transmitted to the Court
of Appeal, as forming part of such record, and the said notes and copies
45 shall be considered as forming the true record of the evidence to all in-
tents and purposes whatever.
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283. Persons related or allied to cither of the parties in a more re-
mote degree than that of cousin german exclusively, may be witnesses
in civil inatters, for or against the said parties.

284, In proof of all facts concerning commercial muitters, recourse
shall be had in all courts of civil jurisdiction within this Province to the
rules of evidence laid down by the laws of England.

25 Geo. ii., chap. 2, sec. 10.

285. If the proof, or the cause cannot be concluded .on the same day,
it may be adjourned from day to day, and the witnesses who may not
have been heard, shall be bound to- attend from day to day without a
fresh summons, until they shall be discharged.

286. Whenever the proof on both sides shall be terminated in any
cause on any incidental issue, on the principal issue, or an any issue
whatever, it shall be argned and the parties shall be heard.

The plaintiff, or any party in an analogous position, has the right to
speak first, the defendant afterwards, and the plaintiff in reply; after
which nothing more may be said, except that in the case where the
plaintiff in reply shall have cited any authority which he has not refer-
red to in opening the cause, the defendant may answer it confining him-
self strictly to this,

287. The cause, the incidental or principal issue in a cause, or any.
issue whatever joined in a cause, shall be always argued or pleaded be-
fore the Judge, who shall have received or heard the evidence of the
witnesses, and adjudged and decided by him. :

- 288, If on the day ﬁx‘ed, either party do not appear, or do not pre.-
ceed, his enquéle, if he have any to make, shall on the application of the’
adverse party, be declared closed, unless the party who does not thus

‘proceed with his enquéte shall make proof of proper diligence, and that

it has been impossible for him to procure the necessary evidence ; and’
thercupon the Court, on a verbal application to that effect, may, in its.
discretion, continue the cause to another day, for the evidence of such
party, or merely suspend it until his witnesses shall have been found
and brought beforc the Court or Judge, in virtue of an order to bring
them up, which may be issued to that effect.

DLSISTMENT OR DISCOﬁ"I‘lNUANCE.

289. Any cause or proceeding whatever may be discontinued at any
stage thereof and at any time before judgment, and even in vacation
provided it be with cost in favor of the adverse party.

290. This discontinuance may in all cascs be effected by a motion
left in the office of the Court, whereof one day’s notice shall have been
given to the adverse party. :

291. The party who-shall have thus discontinued any cause or pro-
ceeding, shall not be entitled to renew the same, without having pre-
viously paid the costs of the first.

10
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TRIAL BY JURY.

292. In all actions founded on debt, promises, contracts, and agree- Trial by jory
ments, of a mercantile nature only, between merchant and merchant, g’m":m
and trader and trader, so reputed and understood, according to law, and
also of Yersonal wrongs proper to be compensated in damages, and

5 finally, in any personal action whatever in which compensation in dama-
ges and costs shall be claimed, for any injury suffered in consequence of
débits or quasi-debits, in regard to moveable property only, it shall be
lawful for either party in the cause to have and obtain the trial‘and ver-
dict of a jury, as well for the determination of the facts which may re-

10 quire to be established in such commercial cases, as for the assessment
of damages in cases of personal wrongs, and in the cases lastly mentioned :
Providgg nevertheless, that no trial by jury shall be granted in any civil
suit or proceeding in which the sum of money or value of the thing de-
manded, or in dispute, shall not exceed fifty pounds.

15 293. In all the cases mentioned in the next preceding section, the Theagreement
ement of nine of the twelve jurors, who shall compose the jury, of 9 ot of 12
shall be sufficient to render a verdict, and such verdict so made and
rendered shall be held as legal and effectual to every intent and pur-
ose as if the whole twelve jurors are agreed in opinion; and the
20 Clerk of the Court shall write the names of the jurors on the register
* of the Court in every case in which verdicts may have been rendered
ag aforesaid.

294, All the challenges and exceptions to the panel, or to or Challenges
any particular juror named therein, shall be made and determined in bo¥ determin-
25 open Court, conformably to the laws of England, as well in civil as in
criminal matters,

25 Géo. 8,¢. 2,8.9. 9G. 4,c. 10.

295. If in any civil suit tried by a jury, objection be made to a por- Judge toxo-
tion of the charge of the Judge by either party, the Judge shall, on the doce bis
application of such party, or afterwards, as soon as he may conveniently writing ifit bo

30 do so, reduce such por:ion of his charge to writing, and shall mention objected to.
«that it has been so objected to, and thereupon such portion of the
charge thus put in writing, after being signed by the Judge, shall form
part of the proceedings of record in the cause.

JUDGMENT AND COSTS.

296. The judgments of the Court of Appeals, as well as those of Juo,-
35 the District Court, shall mention in a summary manner, among other be mot.
things, the points of fact and of law, and the grounds on which they
are founded ; and those of the Court of Appeals shall mention more-
over the names of the Judges who have concurred therein, or their
dissent.

40 297. Every judgment rendered by the Court of Appeals confirming Judgments in
or reversing a judgment brought before it in appeal, shall be transmitted :gnpe“‘.:&}i"‘m
for execution to the tribunal or judge who has pronounced judgment in goget below.
the first instance, and no such judgment shall be executed until the same,
and the record in the case wherein it has been rendered, shall have been

a209
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so transmitted to the tribunal orjudge who has had cognizance thereof
in the first instance; but as soon as this transmission shall have taken
‘place, all judgments rendered in the canse may be executed, unless in
any of the cases mentioned above it be otherwise ruled or ordered by
the judginent or by law. S

Execution of 288, Judgments of the District Court,and those of the Circuit Court,

judgments.  chafl not be executed before fifteen days after their date ;- and the Circuit
Canrt may also grant a delay, not to exceed the period of three months,
for the execution of its judgments. It may also order that the amount
of the judgment shall be levied by instalments, provided that the last 10
instalment shall not exceed the said period of three months; and in
default of payment of any one of such instalments, execution of the judg-
ment may be obtained for the whole amount thereof, or for the balance
remaining due.

Party losisg 299, Every party who shall fail, whether on the principal issue, or 15

topay cost + o1 any- incidental issue, shall in all cases be ‘condemued to pay costs,
éxcept in’'cases otherwise provided for by this act and by law, and except
also in cases of compensation and tender (gffres réelles); and in every
case in which the parties fail respectively on some points, the Courts or

Judges may then compensate the costs in whole or in part, according 20

as may appear to them just and equitable.

Tuxstionsnd  300. The Clerk of the District Court and the Clerk of the Circuit

Sovasion. Court, at any place, shall have full power to tax costs in causes and
proceedings in their respective Courts at such place ; and such taxation
shall be made under the same rales, and .in the same manner, and shall 25
have the same effect as if made by a Judge of the Court, except that it
shall be subject to revision by a Judge of the Distriet Court, in the same
district, and at the same place, in any term of the District or Circuit
Court in which the judgment was rendered,’at any time within six
months after such taxation by the Clerk, and after sufficient notice (of S0
‘which sufficiency the Judge shall decide,) to the opposite party or his
attorney ; but neither the non-expiration of the time allowed for such
revision, nor ‘any correction made by the Judge in the Court of such
evision, shall operate 10 stay execution, or be a ground of any oppo-
sition ; but any sum deducted by the Judge shall be deducted from the 85
amount to be pdid or levied, and if levied, shall be returned to the proper
party by the Sheriff' or Bailiff levying it, or if paid, shall be repaid by
the pani who shall have received it to the party who shall have paid
it, and the Judge’s order for deducting such sum shall havg the effect of
a judgment for the same, and may be enforced hy execution accordingly. 40

APPEALS 'AND MODE OF 'PROCEEDING BEFORE THE
COURT UF APPEALS.

Osseainvhich  30R. An appeal may be instituted to the Court of Appeals established

g%l;&eﬁl may by this Act, in every case in which an appeal or recourse- in appeal to
the said Court is permitted, and there shall also be a right of appeal
in-all cases and from all the judments following, to wit:

‘1. From any final judgment rendered by the District Court, except in 45
the cass of certtorari;
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2. From any final judgment reudered in any of the cases mentioned
in the 145th section of this Act, when such case, which is to tried and

determined in a summary manner, shall not have been besides within’

the exclusive cognizance and jurisdiction of the Circuit Court : .

5 3. From any final judgment rendered in any case of habegs corpus
and mandamus only, as mentioned in the 148th section of this Act;

4. [rom any interlocutory judgment rendered by the said District
Court, and in all cases mentioned in Nos, 2.and-3 of the present sectjon,
when such interiocutory judgment may have the effect of causing an

10 irreparable .injury to the party against whom the same has been ren-

dered.

302. An appeal from an interlocutory judgment may also be insti~
tuted after the final judgment and conjointly with an appeal from the

latter judgment.

15 303. The: apﬁeal permitted in each of the foregoing cases shall be
allowed, even when there has been no exception taken to the judgment,
and also when it hag been executed without any reserve.

Code ¢’Ins. Crim. Fr., 416.
C. Ls., 566-571—C. Frs., 451,
25 Geo. 3, ch. 2, sec, 24,

304. Not only the parties themselves to a cause, but also third per-

sons who have not been parties thereto, may institute an appeal from

20 any judgment in any of the foregoing cases, when they pretend to have
been dggrieved thereby.

805..The delay for appealing shall be three months and not more,
reckoning from the date of the rendering of judfment, but this delay
shall not run in the cases, or against the persons following, to wit :

95 1. Against. minors, women under marital authority or interdicts, who
shall have the right of appealing within threc months after the texmina-
tion of their respective disabilities: and in case of the.death of any one
of these persons during the continuance of such disability, his or her
beirs, if then present.within. this Province, way institute their appeal

80 within three months after such decease ; and if absent from the Province,
they shall have five years to do so after such decease ;—

2. Against absentees from this Province, who may appeal from any
judgment within five years of the date thereof, if they do.not sooner
return to this Province, but such appeal shall not be allowed after the

35 expiry of three months from the date of their return ;—

3. In case of the death of any person duyring the three months follow-
ing the date of the judgment rendered against him, the heirs of such
person, if present within this Province, may appeal from sach judgment
within three months from the date of such decense, but if absent at the

40 time of such decease, they shall have for this purpose three months from

Also from in-
vtory
judgmenta.

Delay for ap-
poali{:g. P
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the day of their return into this Province, provided such return take
place before the expiration of five years from such decease.

Pr. Frs., 448. 34 Geo. 3, ch. 6, &. 82.

Manmorof ~ 306. The appeals allowed in all the foregoing cases shall be instituted
proceediog in i the manner following :

appeal

Notice and The party appellant, after giving not less than twenty-four hours’ 5
secarity. notice to the opposite party, or his attorney, shall give good and suffi-

- cient security by one or more sureties, who shall justify their suffi-
ciency to the satisfaction of the person before whom the same shall bs
given, as hereinafier provided, that the appellant will effectually pros-
}eicuted the said appeal, if the judgment appealed from should be con- 10

rmed. o .

Beforo whom  307. The said security shall be given either before a judge of the

‘c“;fi“v,l;ml T Court of Appeal at the place the appeal is to be heard, or before the

g-wcg‘_ Cletk of the Court of Appeal at such place, and the security bond
shall then-be deposited and remain on record in the office of the latter, 15
or it shali’ be given before a judge of the District Court, when at the
place where the judgment appealed from shall have been rendered, or
before the Clerk of the District Court at such place, and the security
bond shall then be deposited and remain of record in the office of the
latter. The said judges or clerks respectively are authorized to ad- 20
minister to all persons who may offer themselves as such sureties the
oaths required in such cases, and to put all inquiries and questions
necessary to satisfy themselves of their sufficiency.

When execu- 308. If the sccurity above required be given within fifteen days

tionmay be  from the date of the judgment to be appealed from, the question of such 25

suspended.  ;dgment shall remain suspended until the judgment in appeal shall
be transmitted to -the tribunal or judge who has had cognizance of
the canse in the first instance, unless it be otherwise ordered or pro-
vided for.

o
Judgment to 309, If on the contrary the said secarity be not given within the 30
be exccuted in said delay of fifteen days after the rendering of the said judgment; or
certain enses. if the security be given only for such costs and damages ‘as the Court
of Appeals shall award in case the appeal be dismissed (which secu-
rity inay be given in the same manner as the first at any time within
the delay fixed for appealing), then the said judgment shall in all 85
cases be executed, unless the amount thereof in principal, interest and
costs shall have been J)revious]y paid to the party in whose favor the
judgment has been rendered, or deposited in the hands of the Clerk of
the Court, or with the. judge by whom the said judgment has been
rendered, or unless it have been previously fully and voluntarily exe- 40
cuted.

Securitics for 310, When security for costs and damages ouly, as last mentioned,

costsand dam- shall have been given, the respondent shall not, if the judgment appealed

agesonly.  from be reversed, be bound to return to the appellant more than the
amount of money so paid to him the respondent, or deposited in the 45
hands of the said Clerk, with legal interest thereon from the day of the
payment of the same to the said Clerk,—or more than thesum levied
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under the execution sued out upon such judgment,—or more than the
restitution of the real property whereof the respondent shall have been
put into possession by virtue of such judgment, and the net value of the
revenues and produce thereof to be computed from the day when he
shall have been put in possession thereof until perfect restitation be
made. with the cost of such appellant, as well of the Court of Appeals
as of the judgment appealed from, but without damages against the
respondent in any of the said cases, by reason of the judgment appealed
from, or of the execution thereof; any law, usage, or custom to the
contrdry notwithstanding. .

311. Every such appeal shall be prosecuted by petitiog, in which it
sball not be necessary to set forth all the facts and proceedings in the
cause, but it shall be sufficient to mention the title of the cause, the
date of the judgment, and that the security required by law has been_
duly given, setting forth clearly and succinctly, in the same manner as
if the proceedings were already before the Court of Appeals, and in the
ordinary form of pleadings or reasons of appeal, the grounds and reasons
of the appeal instituted, with analogous conclusions, and praying, among
other things, for the reversal of the judgment appealed from and the
rendering of snch judgment as the Court below ought to have rendered.

312. A copy of the said petition certified by the appellant or his
attorney, as well as a copy of the appeal bond certified by the clerk in
whose office it has been given or deposited, shall be served upon the
opposite party in one of the modes preseribed for the service of writs of
summons, or upon his Attorney before the Court or Judge below, within
fifteen days after security given. :

313. Within the same delay of fifteen days after security given, the
appellant shall file the original of the said petition, with certificate of
service thereto annexed, in the office of the clerk in whose custody the
record in the suit in which the appeal is instituted shall be, with a cer-
tificate of the Clerk of the Court of Appeals that security in appeal has
been given, if the appeal bond is not deposited in the office of the first
named Clerk, and thereupon the latter shall deliver to the appellant a
certificate of the fyling of the suid petition, and of the documents accom-
panying it, for the purpose of proving, if need be, that an appeal has
been instituted, and shall forthwith certify under his hand and the seal
of the Court, and cause to be transmitied, within eight days at the Jatest
after the fyling of the said petition, to the Court of Appeals at the proper
place, to be fyled among the records thereof, the said petition, with the
juiigment, record, evidence and proceedings to which the appeal shall
relate.

314. Each party in appeal shall, on the day following the expiry of
the delay allowed for the return and transmission to the office of the
Court of Appeals of the said petition in appeal, fyle an appearance in
person or by Attorney, in the office of the Clerk of the Court of Appeals,
who shall enter each cause, the record whereof shall have been trans-
mitted to him, mentioning whieher the parties respectively have
appeared, or not ; if the respondent do not appear as herein required,
he shall be held to make default, apd, if the appellant fail to appear, he
shall be held to have abandoned his appeal, and the record shall be

Appeal tobe
by petition.

Service.

Original to bo
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Offico.
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remitted to the Court or Judge below; Prpvided always, that it shall Proviso,
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be lawful for the appellant to fyle, with his appearance, in the office of
the Clerk of the Court of Appeals, the certificate of the fyling of his
said petition in appeal and the documents accompanying it in the office

of the Clerk of the Court below, or with the Judge below, in order to
prove, when need be, that he brought his appeal, and to enable him to &
adopt all necessary proceedings against the Clerk, in case of hiz ne-
glecting or refusing 1o transmit or to have transmitted, as he is bound

to do, to the Court of Appeals the said petition, together with the
judgment and all papers and proceedings relating to the appeal.

319. Any appellant who shall neglect to cause a copy of such petition 10
to be served and fyled as aforesaid, or who, having caused the same to
be s0 served and fyled, shall neglect to prosecute such appeal effectually,
shall be considered to have abandoned the said appeal, and, upon the
application of the respondent, the Court of Appeals shall declare all
right and claim founded on the said appeal to be forfeited, and shall 15
grant costs to the respondent, and order the record (if transmeitted) to be
remitted to the Court or Judge below.

316. Within the ten days following the return and transmission thus
made to the Clerk of the Court of Appeals of the petition in appeal, as
well as all proceedings relating thereto, the appellant and respondent 20
respectively shall be bound to fyle in the office of the said Court of
Appeals, a factum or case in such cause in appeal, to the number of ten
copies on each side ; in default whereof the appeal shall, on motion of
the respondent, be dismissed with costs, if it be the appellant who has
neglected to fyle his factum, and if on the other hand it be the respond- 25
ent, it shall be lawful for the appellant, without any previous permis-
sion to that effect, and without further formality, to proceed alone or
ex parle to obtain a judgment upon such appeal.

317. Immediately after the fyling of the factums, it shall be lawful
for either party to inscribe the cause on the roll kept for that purpose, 80
for hearing, after two days’ notice ; but if the appellant have become
entitled to proceed ex parte, he alone may inscribe with one day’s notice
merely : and in either case the appeal shall'be heard and decided,
without further formality, by the Court of Appeals, which shall render,
on such appeal, the judgment which ought to have been rendered by $5

the Court or Judge below.

318. The judgment of the Court of Appeals having been rendered, it
shall be the duty of the Clerk of the said Court to transmit, without
delay, the said judgment with the whole record in the cause and the
security bond in appeal, if deposited in his hands, to the Court or Judge 40
below, in order that the judgment of the Court of Appeals may be there
cxecuted, and all other proceedings there taken which are authorised or
required, or ordered by law or otherwise.

319. If after the rendering of judgment in appeal, the obligations
expressed 1n the security bond be not acquitted or fulfilled by the appli- 45
cant, the respondent may, after the delay of fifteen days from the date
of the said judgment in appeal, without waiting for the discussion of the
appellant’s property, and on a simple motion to this effect made before.
the Court below, or one of the Judges thereof in vacation, after ten days®
notice, obtain execution of the judgment rendered against the appeliant 50
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to the amount expressed in the said bond, or a judgment agaiust any
such surety to compel him to fulfil the obligation contained in the said
bond; the whole according to circumstances, and according as may seem
Jjust and proper to the Court or Judge.

6 320. All that has been said and prescibed in regard to ordinary Above pro-
appeals and the mode of bringing such appeals, of instituting, prosecnt- ;};."Zﬁ’;f; P
ing, deciding, or adjudging them, shall apply, according to circumstances, ceedings for
to all proceedings for error, demande en cassation in civil matters before error.
the Court of Appeals.

Arrcar To Her Masesty v CounciL.

10 321. An appeal may be instituted to Her Majesty in Her Privy Cusesinwhich

- Council, from any final judgment rendered by the Court of Appeals in 8uch sppeal
the cases following only : =y P ?gdt.” nstr-

1. When the sum of money, or value of the thing demanded by the
suit or action, shall exceed the sum of five hundred pounds sterling ;

15 2. In all casesin which, whatever be the amount or valae of the thing
demanded, the right to any sum of ‘money payable to Her Majesty, or
the right to cxact any toll, tax or any charge whateve , shall have been
disputed or put in issue before the Court or Judge who has pronounced
Jjudgment in the first instance.

20 822. But causes now pending or adjudged at the time of the coming Pending
into force of the present Act, shall be in no wise affected by the fore. 3use
going provisions. ' :
323. No judgment rendered by the Court of Appeals in matters of No appeals on
certiorar? shall be susceptible of appeal. certiorari,

25 324. All that has been said and prescribed in_sections 304 and 305 Oertain pro-
of this Act, in regard tothe appeals which -are allowed to the Court of visions of this
Appeals, shall apply, be followed and observed in all cases in which it A to8pply.
is allowed as aforesaid to institute an appeal to Her Majesty in Her

Privy Council.

80 325. No appeal, however, shall in any case be brought to Her Majes- Permission to
ty in Her Privy Council, unless the party appealing shall first obtain appeal.
permission to this effect from the Court of appeals, within the delay
allowed for instituting such appeal, and this on motion-made before the
said Court, without any previous notice to the opposite party, provided

35 the judgment of the Court on such motion be served upon him withia
three days after the rendering thereof.

326. This appeal shall be commenced by an ordinary order, or Commenoed
writ of appeal, issued on the fia? of the party demanding it or that by writ.
of his attorney, and the said appeal shall be prosecuted according to the

40 forms and mode hitherto followed, or according to the laws, rules and
regulations which may be made and adopted in this regard.

327. But such appeal shall have no effect and cannot be prosecuted, Seearity how

unless the appellant do first give, either before a judge of the Court of g%i ‘;lcz;n to
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Appeals or before the Clerk of said Court or his Deputy, at the place
where the judgment appealed from shall have been rendered, security
by one or more good and solvent sureties, that he will effectually prose-
cute his appeal and satisfy the condemnation and pay such costs and
damages as shall be awarded by Her Majesty in Her Privy Council, in 5
case the judgment of the said Court of Appeals be affirmed ;—or the
appellant may give security for the costs of appeal only, in case he
should fail therein, if he declares and consents in writing at the office of
the Court of Appeals that the judgment rendered against him may be
carried into effect, or if he pays the amount thereof, or carries it into effect 10
voluntarily ; butin either of the two latter cases the respondent shall notbe
obliged, in case the judgment appealed from be reversed, to return to
the appellant more than the amount of the money paid to him, with
legal interest thereon from the day of payment,~—or more than the sum
levied in virtue of the execution issned on the said judgement,—or more 15
than the restitution of the real property whereof the respondent has
been put in possession in virtue of such judgment, and the net value
of the produce and revenues thereof from the day on which he has been

so put in possession until pegfect restitution, with the costs of the said
appellant, as well those incurred on the appeal to Her Majesty, as 20
those accrued before the said Court of Appeals—but without any
damage against the said respondent, in any of the above cases, by
reason of the judgment appealed from, or the execution thereof.

328. Any Judge of the Court of Appeals, and the Clerk of the said
Court, or any one of his deputies, are Tespectively authorized to admi- 25
nister the necessary oaths, and to make any inquiries, and put any
questions necessary in such case, in order to satis{y themselves as to the
sufficiency of any surety on the said appeal.

329. In all cases in which an appeal shall be allowed to Her
Majesty in Her Privy Council, and the appellant shall conform to the SO
conditions above required, execution shall be suspended for six calendar
months from the day on which such appeal is allowed, and from the
expiration of that period 1o the final determination-of the said appeal, if,
before the expiration of the said six months, a certificate shall be fyled
in the Court having jurisdiction in appeal in Lower Canada, signed by 35
the Clerk of Her Majesty’s Privy Council, or his Deputy, or any other
person duly authorized by him, that such appeal has been lodged, and
that proceedings bave been had thercon before Her Majesty in Her
Privy Council; and if no such certificate be produced and fyled in the
said Court of Appeals for Lower Canada, within the said six months, 40
the said ‘appeal shall not operate longer ds a stay of judgment and
execution, but the party who obtained judgment in the said Court of
Appeals, may sue out execution as ii no such appeal had been made or
allowed : any law, usage, or custom to the contrary hereof notwith-
standing. 45

Datyof Clesk.  330. On any appeal to Her Majesty in Her Privy Council, from eny

Judgment rendered by the late Court of Appeals of Lower Canada, or
from any judgment heretofore rendered by th: present Court of Queen’s
Bench, or from any judgment heretofore rendered, or which shall be -
hereafter rendered by the Court of Appeals estaolished by this Act, 50
it shall be the duty of the €lerk of the said last mentioned Court to
register an official exemplification of the judgment of Her Majesty in
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Her Privy Council, immediately on the production of the same by any
one interested in the said judgment, and withont waiting for, or requir-
ing a previous order to that effect, from the said Court of Aﬁpea]s, or
from any Judge thereof: aud the said Clerk shall also,” with a copy
5 of such exemplification, and without requiring any_such previous
order, remit the record of the cause to the Court which has pronoanced
judgment in the first instance, unless the judgment of Her Majesty order
some farther proceedings to be had before the said Court of Appeals,
but no judgment rendered by Her Majesty in Her Privy Council, before
10 the passing of this Act, shall be aflected by the present section.

14 & 15 Vic. cap. 88.
EXECUTION OF JUDGMENTS.

33L The judgment of the Court in civil matters may be executed Howexccated
against the moveables and immoveables, or against the person, or body :
of the party condemned, or otherwise, according to the nature of the
condemnation pronounced by the judgment to be executed, or according
15 asmay. be allowed, or ordered by the law,—bat the judgments of the
Circuit Court shall bo executed only against the immoveables. (Sic.)

332. Apart from the exceptions established by this Act, arrest, im- Exccutisn
prisonment of the person, execution against the person, or contraiate aguinst tho
par corps, shall continue to be allowed in all cases where the same B17">-18
20 are now authorised by this Act and by law, or where the same were, allowed,

before this Aect, authorised by law, and nothing herein contained

shall prevent the issuing of any writ of éxecution‘against the pers

son, in all cases of contempt of court, rébellion @ justice, fraud, or

against any person who may be indebted as tutor, curator, seques-

95 trator, depositary, sheriff, coroner, bailiff, or other officer-having charge
of public monies, or who may be a caution judiciare, or indebted for
the purchase money of any lands or tenements, goods or chattels, sold
and adjudged under the authority of justice by licitation, by the sheriff,
by décret or otherwise, or for damages arising out of personal wrongs,

30 for which conlrainte par corps may now by law be awarded, and,
finally, in all cases where such rule, or writ of execution might, before
this Act, have been legally i-sued or awarded.

333. Whoever, for the purpose of avoiding the effect of an execu- Imprisonmen
tion, or eluding the execution of any jndgment, shall make away with, for rebellion 3
35 or secrete his property, or who, by violence, by shutting up his house, {24
store, or other building, orin any other manner, shall resist the execu-
tion of any judgment, may, on the order of any competent court or
judge to this effect, ba apprebended, imprisoned and detained in
prison, until he shall have satisfied the judgment pronounced against

40 him.
25 Geo, 8, chap. 2, see. 37,

334. Except in certain cases provided by law, regularly the execu- Do'ay for'ezes
tion of any judgment can only be obtained after the expiration ofjthe cation.
delay allowed by the courts or judges, or the delay fixed by law for

45 such execution, if there be no appeal from such judgment during this

interval, so as to stay the execution thereof.
1309
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to appear within the ordinary delay, the said defendant to hear the
saisie-arrét declared good and valid, and the liersssaisi to make bis de-
claration on oath, and all the sections of this Act, from 420 to 427 inclu-
sively, under the title of saiste-uryét before judgment, shall apply to the

5 present title, and shall be followed and observedin the case of the saisie-
arrét before judgment. B

388. When the last-mentioned saisie arrét shall have been declared good Effcctthercof.

and valid, all the moveable effects which shall have been attachéd in the
hands of the fiers saisi, except credits, rights, actions arid sums of money,
10 may be sold, as in the case of an execation, to the extent of the sum ne-
cessary to discharge the amount of the condemnation pronounced in favor
of the plaintiff, in capital, interest and costs, and the execution of the
judgment rendered against the tiers-saisi may be carried into effect in
the same manner as the execution of any judgment in ordinary cases.

156 339. Al the said several writs or orders may, at the choice of the Rules respect-
plaintiff, be delivered or addressed in like manner as a writ of summons, %6 """‘t’g
to the Sheriff or Bailiff of the district in which the same shall have issued, g?{;m
and section 188 of this Act, under the title of Writs of Summons (4journe-
ments), shall apply to the mode of addressing, executing, ‘serving, or re-

20 ing as the case may be, the said several writs or orders, but every writ or
order of execution against immoveables, or imprisonmenz, or. confrainte

par corps, shall be delivered or addressed to a Sheriff.

840. As soon as the officer, to whom any of the said several writs or Excention of

orders shall be delivered or addressed, shall have received the same, it ¥

26 shall be the duty of such officer to execute the same as soon ag possible,
and in every case in which exccution shall be awarded sgainst move-
ables and immoveables, the moveables, if there be any liable to sejzure,
shall be first seized and sold, and in default of moveables, or of a suffi-

ciency thereof, the immoveables shall thereupon be seized and sold.

80 34l In the case where a judgment may be executed against move- Lovesblesond
ables and immoveables, such execution may be awarded in the same writ {:‘;“‘l"':::’g::h.
or order ; Provided always that the maveables, if there be any liable to ¢y T e gamo

seizure, shall be first seized and sold. writ.

342. If two or more writs of exccution are issued upon judgments of Writs bearing
85 the same date, against one or several defendants, such executions shall S 9a%.
have the snme privilege, and be satisfied in the same proportion, unless
it be otherwise ordered by the proper tribunal, in case of contestations
and oppusitions fyled, according to law, by the parties.

SEIZURE OF MOVEABLES.

843. The formalities, which should usnally precede and accompany Formlitics.
40 the execution of moveables and the sale of the effects seized, shall conti-
nue to be followed and observed, whenever any writ or order of execu-
tion against the moveables of any debtor is'to be carried into effect, save
and except as to the changes and modifications introduced by this Act.

844. Such seizure nced not be preceded by any demand of payment afec:nlzch:fm

45 made on the defendant personally, or at his domicile, when the seizure
. - . . . psyment ne-
is not made at his dwelling house, or when he is absent, or has no ceseary,
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If the judgment ba thus appealed from, the execution thereof shall
be stayed until the judgment in appeal shall have been transmitted to
the Court or Judge who has had cognizance of the cause in the first
instance—unless it be otherwise ordered or provided. '

335. Execution of any judgzment in civil matters shall be ordered by
means of a writ or order, either of saisie exéculion, imprisonment, or
contrainte par corps, according to the circumstances, in the name of Her
Majesty, Her Heirs or Successors, drawn up in English. or French, aud
coutaining besides, according to the circurstances, the following:

1. The name of the Court or Judge by whom the judgment has been
rendered.

2. The title of the cause, the date, result or nature of the judgment
pronounced between the parties, who shall also be menticned therein as
in the judgment.

3. The nature, species, or amount of the condemnation pronounced by
the judgment to be executed, and the nature of the execution awarded,
or to te made.

4. An order or injunction to the officer, whose duty it shall be to exe-
cute the same, or to whom it shall be’ delivered or addressed, to put the
same in execution, and make a return thereof to the Court from which

it shall have issued, on a day fized, or within the.delay. or period pre-

scribed by law or otherwise ; but no such writ or order shall become im-
perative or null and void, by reason of the same not being returued on
the day, or within the delay fixed, and the return thereof may be legally
made at a subsequent period,

6. An enumeration of the articles, effects, things and animals exempt
from the seizure which is to be made.

6. Finally, such writ or order shall be signed by the officer by whom
the same shall be delivered, and sealed with the seal of the Court under
the authority whereof it shall issue.

Attachmentin . 336. 1t shall also be lawful for a creditor to execute his judgment by
handsof third g writ of saisie-orrél after judgment, for the purpose of attaching the

person.

Writs, bow
itsued,

Contents of

moveables, credits, rights and actions of his debtor, in the hands of a
third person,

337. The said several writs or orders shall be respectively delivered
by the Clerk of the Court which shall have rendered judgment in the first
instance, and as many originals thereof shall be given as there are dis-
tricts in which the sarne are to be executed or served. '

All necessary copies shall be delivered by the said Clerk,and certified
asaz.s.u;l; by bimsclf, or by the Attorney of the party suing out the
original. :

The writ of saisie-arrét after judgment, in addition to what is above

writ of ¢aitie prescribed in regard to the writ or process of execution, shall contain,

arrét,

like a writ of summons, an order to the defendant, and to the fiers.saiss
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known domicile ; and it shall, for the future, be sufficient in all cases if
the officer charged with the execution be assisted, for the purposes of
the said scizure, by one witness or recors, provided the latter gavc. in
other respects, all the qualifications rcquire(f by law, and be not of kin

to t}\e oﬁﬁ:er making the seizure to the degree of cousin-german inclu- 8
sively.

845. Whenever the house or building where a seizure is intended to
be made, is shut up, or ingress thereto is refused, the officer charged
with the seizure may set one or more guardians at the doors or in the
neighborhood, in order to prevent any making away with the property, 10
and he shall demand assistance, either from a Justice of the Peace, or.
from the Mayor, or from any Municipal Councillor or militia officer of
the place, and he may, in the presence of one of them, proceed to open
the doors, and even articles of furniture, (meudbles meublants), and in
default of anyof the persons above mentioned, the bailiff shall have 15
recourse to one of the judges of the court, from which the execution
shall have issued, for the purpose of being authorized, on a simple verbal
application, by an order of such judge, on the back of the writ or order
of execution, to proceed to the said opening, which he may thereupon
do forthwith, without any other formality, but in presence of two wit-
nesses or recors, in place of one, as in ordinary cases, and he is autho-
rized in all cases to demand the assistance of "neighbors, passers-by or
others, and to employ all other mcans neceszary to enforce the law.

346. The procés-verbal of seizure shall contain a detailed enumeration
of the effects seized, and shall be returned with the writ or order of 23

execution. N

This shall apply also to the procés-verbal of the sale of effects seized.

3417, The following articles shall be exempt from seizure and may
not be seized :—

1. Beds, bed-clothes and bedding, and the wearing apparel of the 30
dektor and his family, and his militia arms and accoutrements :

2. The implements of trade necessary to the personal occapation of

the debtor, to the value of dollars: and the
books, machines and instruments belonging to the profession of the
debtor to the same value: 85

8. The provisions necessary to the support of the debtor and his
family during one week :

4, Finally, one pig, one cow, three sheep, with the straw, fodder
and grain necessary for the subsistence of the animals during one weck :
and also, one stove, one cord of firewood, one table, three chairs, three 40
plates, three knives, three forks, and three spoons, the whole at the
choice of the debtor in all cases.

The said articles shall not be liable to scizure for any debt, except it
be for food supplied to the debtor, or for sums due to the makers or
vendors of the said articles, or to the person who has advanced moncy 45
to buy, make, or repair them, or for rent of the place where the debtor
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himself lives, but the articles mentioned under No. 1, cannot be seized in
any case, . '

348. The procés verbal shall contain o notice of the day of sale, Notice of day
unless notice thereof be given in a separate notice to the defendant and °f %!°
b to the guardian, eight days, at least, before such sale.

349. A duplicate of the procés verbal shall be left with the defendant Duplicate of
as well as with the guardian, on the same day on which the seizure js £ varbal
made, or on which it is concluded, if it occupy wmore thau one day, or defendant.
such duplicate may in either case be delivered to them respectively

10 during the two days following the said seizure:—and if the defendant
have no known domicile, or if there be not at the domicile of the defen-
ant, or at his place of residence, any person of the quality and age re-

" quired, for the service of a process of summons, with whom such duplicate
may be left for the defendant, the same shall be affixed to the building,

15 or one of the buildings, where the seizure, or on the site whereof the
seizure shall have been made, or it shall be left with a Justice of the
Peace, or the Mayor, or one of the Municipal Councillors, or with an

officer of militia of the place.

350. If the defenddnt offer a guardian who is solvent and who under- Guardian ap-
20 takes voluntarily and on the.spot the guardianship of . the effects seized, PoiRtment of
he shall be appointed by the bailiff :—otherwise the bailiff shall ez officio '
‘proceed to appoint one bimself provided he be solvent and possess the
qualifications required by law, and be not of kin, to the degree of cousin-
germao inclusively, either to the plaintiff, the defendant or the bailiff.

25 851. If a guardian so qualified cannot be found, the officer making Tn case snit-
the seizure may take possession of the effects seized, and may remove :gfl 5“’%‘;‘*‘“
them and put them in a place of safety ; and this may also be done at gpq,
any time and under any circumstances by a guardian, as well as by
the officer who shall have made the scizure, whenever a competent

80 Judge shall permit or order it.

852. Until the sale of the effects seized, the Sheriff, bailiff, or guar- Prescrvation
dian, are respectively authorized to do everything necessary to the f 9‘3“"
preservation of the effects and animals seized, which may also be ***
turned to use, made profitable (exploités), or hired out, with the express

35 authorization of a competent Court or Judge, in the manner and under
the conditions which shall be prescribed; and .whatever is produced
therefrom shall he disposed of in like manner as the thing itself which
is so turned to use, made profitable, or hired out.

353. The guardian may demand to be discharged, if the sale be Dischargo of

40 not made on the day at first appointed, unless it be prevented by some £%3rdian-

obstacle : and in case of any obstacle occurring, such discharge may

.be demanded two months after the seizure, saving the right to the

plaintiff to have another guardian appointed. This discharge shall

be demanded by summary petition presented to the judge, after three
45 clear days’ notice given to the plaintiff and defendant: but the guar-

dian shall not be discharged until he shall have produced to the bailiff

charged with the seizure, or to gny other bailiff who may have replaced

or may represent him, all the effects confided to his custody.
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354. Any bailiff who, in proceeding to seize, shall find a seizare
already made, cannot make a fresh seizure, unless the guardian, or the
officer who shall have made the first seizure, refuses to produce the
procés-verlal thereof: but if the procés-verbal is produced to him, he
ghall proceed to make a récolement of the moveables and effects seized, 5
seize those which have not been seized, and give notice to the party,
by whom the first seizare has been made, to cause the whole to be
sold in the usual manner, within ten days from the first publication,
which must be made on the first Sunday after the date of the procés-
verbal and récolement, which shall have all the effect of an ordinary 10
geizure, or of a proces-verbal of seizure, as regards the parties, and the
guardian and shall have the same effect aleo as an opposition on the
proceeds of the sale, provided a copy thereof be served by the bailiff
who shall have made such récolement upon the bailiff of the party
making the first seizure, who shall make a return thereof with his pro- 15
ceedings.

If the sale as aforesaid be not completed by the party first seizing,
within the prescribed delay, the party last seizing may, on the expira-
tion of such delay, cause the said sale to be made in the ordinary man-
ner, after all the required notices have been given, and the first 20

- guardian shall remain responsible as on the first seizure.

Contenta of
notiee of salo,

Suspension.

Where ealo
chall be made,

‘Who may
mako it.

355. The sale of effects seized shall be published by a notice which
shall contain the title of the cause, the name of the Court under the
authority whereof the seizure shall bave been made, and which, without
detailing the effects which have been seized, shall announce that a 25
seizure of moveables having been made on such a day,in the said
cause, in virtue of the writ or order, the name and date whereof shall
be given, the moveable effects seized upon the defendant, whose naine
also shall be mentioned, shall be sold at the place and on the day and
hour which the officer making the seizure is hereby authorized to 80
appoint and shall appoint. Such notice shall be dated and signed by
the officer giving the same, and a correct copy thereof certified by him
shall be affixed to the door of the principal church, and if there be no
church, on the door of a chapel or other place used for public worship,
and if there be no such place, at some other public place, or some place g5
which is used for some public purpose, in the locality where the Seizure
shall have been made ; and the said notice shall be read and published
at the place where a copy thereof shall have been thus posted on the
two Sundays following the day of such posting.

356. With the consent of parties and the permission of a judge, the 40
publications and salé may be suspended, and one of the publications may
even be dispensed with, but no sale shall ever take place without
being preceded by one publication at the least.

857. The sale shall be made and can only be made in the same
parish or locality where the seizure shall have been made, and not less 45
than ten days after the first pablication, but it may nevertheless he
made at any other more advantageous place, with the permission of the -
Court, or of a competent judge ; and on the conditions and with such
other formalities as may be ordered.

858. The sale may also be made by any other bailiff or officer than §0
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the one who shall have made the seizurp; and all the powers ‘and - -
means which are given to the bailiff or any othér officer in order to
make and carry out the seizure, shall belong to and are conferred upon -
him to enable him to carcy out and complete the sale,

5 3859. No sheriff or officer of justice shall be bound to proceed to the Securityinthe
seizure of any raft or timber, until he shall have received from the party S °ff selzure
desiring such seizure to be made an obligation with the security of one fipier.
solvent person, to the satisfuction of one of the judges of the Court; -
nnder the authority whereof such seizure is to be made, by which they
10 shall bind themselves to indemnily and guarantee such sheriff or officer
from all damage and costs ‘to result from’ such seizure; and it shall -
also be lawful for such sheriff or ‘officer'to demand ‘in advance sach
sum as'shall be considered sufficient by one of the said judges for the
preservation ‘and guardianship of the said raft' ¢r timber; and whenever -
15 the sum of money thus ‘advanced shall-have been lawfully expended,
the said sheriff or officer may, on a summary application addressed to -~
one of the said judges, obtain an order enjoining the said party to
advance to him such other suin as the judge shall fix : Provided that .
notice of such application be given to the party, or to his attorney ;
20 and in defuult of the payment of the sum thus fixed within twenty-four
hours after the day-in which the said order shall have been given, it
shall be Jaw(ul for the said sheriff or officer to discontinue, abandon or
take off the said seizure, and he shall be discharged from all respon-

sibility whatever in this regard.

25 860. The sale and adjudication of all moveables, under execution, Adjudication.
shall be made to the highest bidder, for cash ; and, in default of the
money being paitl, the property shall be s»ld over again forthwith.at
the folle-enchére of the first purchaser.

361. No Sheriff, bailiff, or other officer making a sale under authority Officer selling
30 of justice, shall directly or indirectly become the purchaser of any move- 2% to pur-
able then sold, under pain of nullity of such adjudication, and of all ’
costs, damages and interests towards the parties:

This provision shall apply to the seizure of immoveables, and to the Above pro-

i e : vieion to ap-
sale and adjudication of all immoveable property. Ply to acizro
' and saleof im-
SAISIE-REELLE, OR SEIZURE OF IMMOVEAELES, - moveables,

85 362, The formalities, which should usually precede and accompany Ordinary for-
the saisc-réelle, the sale of immoveables, and the procés-verbaux relating malities,
thereto, shall continue to be' followed and observed, subject to-the
changes and modifications introduced by this Act.

363. The seizure of immoveables, saisie-réelle, need not be pre. Nodamand of

40 ceded by any demand of ‘payment made on the debtor personally, or at P-yuent.

his domicile, if he is absent, or has no kaown domicile, or if the doors of

his domicile or place of residence are shat, oran entry therein is refused,

or further, if- thers is no one at the said domicile or place of residence,

of the quality and age required for the service of process of summons,
45 and the officer charged with the execution need not, in any case, be

assisted by any witness or recors, for the purpose of proceeding to a

seizure of immoveables.
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Contents of 364. The procés-verbal of a seizure of immoveables shall contain as

procirverbal. exact as possible a description and designation of the lands or tenements
seized, and the said procés-verbul shall be returned with the writ or
process of execution. ' E

This rule shall apply to the procés-verbal of sale. 5

Preservation  365. Until the sale of the property seized, the Sheriff is authorized

of property 4 do everything necessary to the preservation thercof, and, with the

ugdcer ssizure, . .
authorization of the Court or of a competent Judge, such property may
also be turnad to use (ufilisés), made profitable (excploités), leased, or
farmed out, and the productions natural, or the result of caltivation 10
sold in the manner amr under the conditions which shall be prescribed,
and whatever may be produced therefrom, shall be considered as im-
moveable, and such produce or the proceeds thereof shall be disposed of
in the same manner as those of the immoveable sold, and shall be dis-
tributed in like manner. 15

Defendant 366, If, at the time of the seizure, the immoveables seized are not

Day rewaid I Jeased or farmed out, the defendant shall remain in possession thereof

Ppossession in A SOy . R P .

certain cascs. UNtil the sale as judicial sequestrator, (séquestre judiciaire), and if the
defendant be absent, the Sheriff shall have the guardianship and posses-
sion thereof, as sequestrator, unless in either case it be otherwise ordered 20

by the Court or a competent Judge.

Rects and 867. The rents and revenues of the lands and tenements seized shall

g‘ﬁ:‘:ﬁo‘;‘;ﬁ’“ be considered immoveable, (fimmobilisés,) from the date of the first inser-

jmmoveable. tion in the Official Gazelte of the advertisement or notice of sale, if such
rents or revenues be npt then ulready seized or attached; and, uatil it 25
be otherwise ordered by the Court or a competent Judge, the payment
of such rents or revenues thus made immoveable may be made to the
defendant, who shall be accountable as séguestre judiciaire for the sums
which he shall have received. The said moneys shall be disposed of in
the same manner as the immoveable or the price of the immoveable 30

sold, and shall be distributed in like manuer.

Copy of pro- 368, It shall be the duty of the officer, who shall have seized any
;f"”"f”“ to immoveable, immediately after the closing of his procés-verbal of seizure,
e delivered to . . . .2 .

party seizing. 10 deliver a copy, certified as such by himself, to the party seizing, or to
any person claiming to be a creditor of the defendant, and, as soon as 385
such copy shall have been registered at the Registry office of the County
within the limits whereof the immoveable seized is situate, any subse-
quent alienation of such immoveable- by the defendant shall be null
pleno jure, without its being necessary to have such nullity declared.

Penaltyinease  369. Any person who shall, personally or by the intervention of 40
of i"j"fg to or others, cause any injury, deterioration or waste to any part or portion of
perty under the property under seizure, may, in addition to the damages and interests
ceizure, for which he may be liable, and besides the contrainte par corps, on o
simple application made in a summary manner before the Court or a
competent Judge, and after proof of the facts alleged against him, be 45
condemned by such Court or Judge to imprisonment, and may be im-
prisoned in consequence for a term not exceeding twelve calendar

months.
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870. The sale of immoveables seized shall be advertised and pro- Saloto bs ad-
claimed by the Sheriff by a notice in the form heretofore used and con. Yertised asd
taining among other things, the place, day and bour fixed by the said =~
Sheriff for the sale, the description of the immoveables seized, a notice

5 addressed to all persons having claims thereon, to make the same known
according to law, and to fyle, at any time within six days after the re-
turn of the writ, all oppositions dfin d’annuler, dfin de distraire, or dfin
de charge, (except in the case of venditioni exponas, where no such op-
positions are allowed,) before the fifteen days immediately preceding the

10 day of sale,—oppositions dfir de conserver heing admissible at any time
within six days after the retarn of the writ,—and lastly, the day fixed
for the return of the writ or process, in virtue whereof the sale is to
take place. -

371, When there shall be more than one plaintiff, or more than one Conteota of

15 defendant, mentioned in the said writ, or when the plaintiff shall sue as potico in cer-

tator, or the defendant shall be sued as tator to the minor children of 0 cases.

any person deceased, it shall be sufficient to mention in such notice the

first plaintiff, or the first defendant, stating always that there are others,

or the name of the partnership, if there be onc, or that the tutor is tator
20 to the minor children of the person deceased, without specifying at

length the names of suck minor children,.the whole as the case may be.

And the said notice shall be dated and signed by the said Sheriff,

372. The said notice shall he published in the Official Gazelte, and Publication in
shall be inserted therein three several times, in English and in French, 31‘7“':’“’ Ge
25 the first insertion to be made not later than eight days after the closing =
of the procés-verbal of seizure, and the last to be made one month, at

least, before the day fixed for the sale.

873. If the party seizing shall desire it, the charges, subject to which Charges on
the immoveable should be sold, shall be mentioned in a summary manner E;°£°c:tyi°§‘:

30 in the said notice, at the end of the description of the said immoveables. g, notico,

374. The eaid notice of sale shall also be read and published at the Notico tobe
Church door of the place where the property . seized is situated, on the IadstChurch
three Sundays preceding the day of sale, and a copy thereof shall be ™
posted on the door of said Church ; but if there be no Church, it shall

85 be sufficient to post a copy of said notice in any public place of such

locality.

375. Such sale shall be made and can only be made in the Parish or Whero and
place where the immoveablo seized is situated, and only after four ;‘ﬁg“‘;‘;::“y
montbs from the date of the Official Gazelte which contains the first ~— °

40 insertion of the advertisement or notice of sale.
FoLvc-eNenire,

376. Whenever it shall appear to the Court out of which any writ 1t the Qddjudi.
de terris shall have issued, by the return of the Sheriff, or of any other m&if‘g o oot
officer of the Court, duly authorized to act in such seizure, that the pur- F2%: /IS
chaser of real property taken in execution has neglected to pay the price asin offered

45 of his adjudication according to the conditions of the sale, the Court, at for sale.
the instance of the plaintiff, or of the defendant, or of any opposing
party, shall order the Sheriff or other officer of the Court as above men-

209
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tioned, to proceed anew with the sale of the said real property, at the
Julle-cnchére of the purchaser, after three publications on three consecu-
tive Sundays, at the door of the principal Church of the place where
the said real property is situate, if' there be any Church, and after two
advertisements inserted in the Official Gazelte; and shall direct the said &
Sheriff, or such officer of the Court, to require every bidder presenting
himself at the time of such second date, before receiving his first bid,

to deposit and pay a sum equal to the amount of the costs then due to
the plaintiff for costs of judgmert and seizure.

Commencing 871. If any bidder refuse to pay such sum, such Sheriff, or officer 10
ot pestPre  of the Court shall go on with the said second sale, starting with the next
& preceding bid, as if such bidder had not offered any bid.

Depositmay 378, In case of a third sale and adjudication in consequence of the
zs?o i Deglect of the second purchaser to deposit the price of his purchase, it
cale, shall be lawful for the Court, if thereto required by any interested party, 15
- to order such Sheriff or officer of the Court to require every bidder,
before receiving his bid, to deposit and pay into his hands a sum equal to
one-third of the debt due the plaintiff’ in capital, interest and costs, but
such sum shall in no case exceed one hundred pounds currency.

Phintif may  379. When the plaintiff; or his attorney ad litem, or any person duly 20
g‘l’“h?"” authorized to act on behalf of the plaintiff, shall authorize such Sheriff
eriff tore- . .

ceivea bia _ or officer of the Court, or in the presence of two competent witnesses,

without ade- whose names such officer shall enter in his return of proceedings, to

posit. receive the bid of a bidder without requiring the deposit of monies in
-the cases above mentioned, such Sheriff or officer of the Court shall 25
receive such bid, and shall proceed to the sale and adjudication of the
real property seized, without requiring the deposit and psyment of the
sums aforesaid, or of any sum whatever.

C‘:]“ﬂ é‘ll)ﬂyw 380. If, after the issuing of the writ de ferris and before the first ad-
t ,i:lu;:,' judication, the plaintiff or his attorney in the cause shall declare on cath 80
from bidderto before one of the Judges of the Court, that he is<credibly informed and

:;POS*: dne  Delieves that the defendant, with view to retard the sale of the real pro-
forcosta © perty seized, will cause the real property to be adjudged to insolvent or
unknown purchasers, the Court shall have power to order such sheriff or

officer of the Court, who is hereby required to obey such order, to re- 85
quire such bidder at the sale of such real property to deposit and pay
into his hands a sum cqual to that due for costs up to the day of sale,
before receiving such bid, unlesssuch sheriff or officer of the Court shall,

at the time of the sale, be authorised by the plaintiff, or bis attorney
ad litem, or by some persen duly authorised to attend to his interests, to 40
receive such bid without requiring such deposit or payment. '

Amounttobo  381. Such sheriff, or other officer, shall,immediately after the adjudi-

Eec‘r“;‘;:d- ;’!‘f‘ cation, return tu the bidders to whom such property shall not have been

chm;ngf adjudged, the' moneys deposited by them respectively in virtue of this
Act, and the amount deposited by the person to whom the property shall 45
be adjudged, shall be considered as part payment of the purchase moncy.

Fol adjudi- 382. In every case the fol enchérisseur et adjudicatgire shall, in addi-
cataire, lisblo tion, be required to pay all other damages and interest accruing to the

for all dam. . : 3 i i
og:s, ¢o.m judgment creditors, and contrainte par corps may also issue against such
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bidder for the recovery of the difference between the amount bid by him
and that of the re-sale on folle-enckére, without his beivg entitled to
claim any overplus that may exist, such overplus shall be paid to the
other creditors in their order, or, in the abseuce of other creditors, to

5 the judgment creditor.

- 883. Such contrainle par corps shall be ordered by the Court at the Paymest may
instance of the plaintiff or of the defendant, or of any opposant not becnforced by
collocated for the full amount of bis debts, who shall make it appear by compr. 2
production Lefore the Court of the record, and of the proccedings on
. 10 the seizure of the real property, that such bidder hasnot paid in and de-~
posited. the purchase money, and that a - difference exists between the

rice of such bidder and that of the second sale, and such confrainte
shall be ordered and shall last until sach fol enchérisseur shall have paid
the amount of such difference, and of all costs incurred in the obtaining

15 of such contrainte pur corps.

384. The seizing creditor and the debtor respectively may become The seising
purchasers of the property scized and offered for sale, on the same con- g'&dt;‘f"‘n:‘;d

ditions_as any other person. parchase.
PROCEEDINGS AFTER ADJUDICATION.,

385. Whenever the signing creditor shall become purchaser of the Signing eredi-
20 whole or part of the property signed and sold, it shall be lawful for him tor purchasiog
on giving to the sheriffl one ur more solvent sureties to secure the pay- ;’f," o P:P
ment of the amount retained, to retain in his hands so much of the pur- chato mogey.
chase money as shall not exceed the amount due to him and specified
in the writ or process of exccution, until the returnof the said writ b
25 the sheriff, and until the Court, to which such return is made, shall
order the distribution of such purchase money ; and therefore the said
purchaser shall be bound to payinto the hands of the said sheriff so much
of such purchase money as shall exceed the amount awarded to him by
the judgment of collocation and distribution. The sheriff shall then de-
80 liver to him a title deed of the sale and adjudication of the property
which shall have been thus gold to him.

386, Every sale and adjudication of any immoveable property made Suchsalo o
as aforesaid hy the sheriff shall have all the effects of a décrel, and shall Egg:m’“’ of
have the effect, in itsclf, of transferring to the purchaser the full and

35 absolute ownership and possession of such immoveable property.

387. If the defendant, upon whom the property shall have been thus In easo defen-
seized and sold, neglects or refuses to deliver up to the Sheriff’ or pur- dgnl%rcfusc-to
chaser the possession and occupation of the said real property, or makes Jit € Piises
resistance, personally or by the intervention of others, in addition to property sold.

40 the damages resulting from sach neglect or refusal, and for the recovery
whereof he may be sued, a writ or order of possession, delivered or
addressed to the Sheriff, shall be granted and issued, on tha simple
return of such Sherift’ establishing the facts, for the purpose of putling

the said purchaser in possession of the said real property.

45 388, As soon as possible after the adjudication of the real property, Sheriff toesc.
the Sheriff shall execute to the purchaser a deed, in the usual form of g’:" ‘;g;{i;:
the deeds called Skeriff’s deeds, which shall be execated by and inthe ~ ¥ :
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name of the said Sheriff, shall be signed by him in that capacity, and.

dated on the day, month and year of the passing thereof,

Register of 389. The Sheriff shall keep in duplicate a book or register containing
glles.rlsa}c& on the first page an authentic attestation by the clerk of the District
moveables 1o CoUTt, specifying the number of the pages of such register, the pur-
bo koptby  pose for which it is intended, the date of such attestation, and it shall
BherdX be signed at full length by the said Clerk and paraphed with the initial
letters of his usual signature on every subsequent page, and each page
numbered ; and the said Sheriff shall, from day to day, trauscribe and
enrol and enfer in each of the said registers, without any blank or
interval, until the same shall be filled, all and every the titles, or deeds
of sale or adjudication of immoveables by him made in his capacity
of Sheriff. The said registers shall each be accompanied by an alpha-
betical index, and as sova as the said registers are filled, the Sheriff
shall deposit one duplicate thereof in the office of the Clerk of the
District Court, in the district whereof he is Sherift, and shall keep the
other duplicate in his own office ; each duplicate shall form part of the
archives of the office where it is thus deposited, and each of the officers
having the custody thereof may deliver certified copies, which shall be

authentic,

Sheriscom- 390, The Sheriff shall be entitled to a commission of two and-one
mission. half per cent. over and above his dishursements, on the whol® amount
of the monies levied from sales of moveables or immoveables.

OPPOSITIONS,

Opposition by 391, Every opposition to a judgment, or to the exccution of a
petition. judgment, or to the seizure and sale of moveables or immoveables, shall
be ordinarily formed and brought before the Court or Judge, by whom
the judgment has been rendered, or under whose authority the same s
being executed, by a petition containing the grounds and conclusions

of such opposition.

To bocn- 392. Every opposition to a judgment, or to the execution thereof,

:gg':}%‘;"&? and every opposition whatever, save and except as hereinafter pro-

theQourt,  Vided, shall be enregistered in the office of the Court in which the suit
to which the opposition relates was pending, and the return thereof
shall be fixed by the Clerk, ut his discretion, on the eatliest possible
day (being a day on which a return may be made), provided a suffi-
cient delay be allowed for the service thereof on the parties against
whom such opposition shall be formed, and for the return thereof to the
Circuit Court, or to the office of the District Court, (according as the
said opposition shall belong to the one or the other. Court) : but for
every kind of opposition to the seizure of immovables, or to the proceeds
of the sale of immoveables taken in execution, it shall not be necessary
that a day for the return of such opposition should be fixed, and no
opposition for such monies need bo registered or served.

Scrvico theree 393, If, in the case of anopposition the service whereof is required
of incaitsn o5 ahove, any officer is charged, in virtue of a writ, or order, or other-
SLELY . 2 any . ged, 1n D LT
wise, with the execution of the judgment to which the opposition is
formed, it shall not be necessary that the service thercof should be
made on the parties aforesaid, but it shall be enough to make such

10

15

20

S0

35

40
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service upon the said officer, and ifa Sheriff, it shall be enough to fi'e

the said opposition in his office, if the opponent prefers : but notice of

such opposition stating merely the title of the cause in which it is

made, the date, name,.or nature of such opposition, and the day fixed
5 for the return thereof (if there be any,) shalrbc served upon and given

to the said partics, on the same day on which the said opposition shall

have been thus served or fyled,—or to their attornies.

894. Every opposition in ths case of a sasie réclle, shall be, at the Opposition to
choice of the oponent, served upon the Sheriff of the district where the sa/sie réclls to
10 execution has issued, or merely fyled in his office, and if the opponent 2 57red o
or any one on his behalf shall require it, the Sheriff or one*of his clerks
shall be bound to deliver a certificate of the day and hour when sach

opposition is fyled.

895. The service thus required of an opposition shall be made in How.
15 one of the modes prescribed by this Act for the service of writs of
summons, but the delay between the service and return shall not be
other than what the clerk of the Court is authorised to fixed in certain .
cases, as above mentioned.

396. All oppositions to a seizure of immovables, or to the sale of Certain oppo-
20 any imipoveable seized, in the nature of an opposition @ fin d'annauler, titions to bo
Q fin de distraire, or d fin de charge, shall be served, Tyled or delivered {,{'&i:iﬁ:’ o
to the Sheriffl or at his office, at least fificen days beforc the day fixed
for'the sale and adjudication of the ‘property seized : and no opposition
of this nature shall be thus served, {yled, delivered or received, in the
25 case of the sale of any immoveable property under a writ of venditions
cxponas, when all the previous notices, advertisements and publica-
tions, which should follow the first writ of the execution, shall have
been duly made and observed :—but the right of the person, who shall
have 1hus neglected to fyle his opposition, shall be converted into an
30 opposition a fin de conserver on the proceeds of the sale of the property

seized,

397. All oppositions & fin de conserver in the proceeds of the sale of Qppositions a
immoveable property seized moy be fyled in the office of the Court Jfinde conser-
into which the writ or order in virtue whereof such sale shall have **™

35 taken pldce shall be made, at any time within six days after such
retarn shall have been made, but after such delay has expired no
opposition shall bo received, unless with the express permission of the
Court, or of a competent Judge, and on such conditions as shall be

prescribed.

40 398. No opposition, which is served or fyled, shall have the effect Judges order *
of preventing, delaying or suspending the execution of any judgment, L0 aocompaty
scizure or sale, of moveables or immoveables, or any “proceeding, cffetsuspen:
unless such opposition be accompanied by a fiut or order to this effect, sion of exceu-
signed by a competent Judge, and in bis absence by the clerk of the tion.

45 Court, to which the cognizance of such opposition shall belong,.

399. Assoon as an opposition shall have been legally served, fyled, Oi)position
. . g ib h fyled, proceed.
or delivered, in one of the modes above prescribed, to or on the officer ings In execur
charged with the execution of the judgment, or-at the office of the tign 1o bo

Sheriff, it shall be the-duty of such officer (if the opposition be accom- staycd.
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panied by a fiat or Judge’s order to this effect) when this is necessary,

to stay his proceedings on the writ or process of which be is bearer, and

to return the same with his proceedings and the opposition :—and he-
shall be bound, in all cases, to return the opposition so legally served,
fyled, or delivered, on or before the day fixed for such return, and if &
there be no day fixed, he shall rcturn the same, within twenty-four
hours after the service or reception thereof, into the Court, or the
office of the Court, to which the cognizance thereof shall appertain.

400. If an opposition a fin de conserver, on the monies levied or to
be levied from the sale of moveable effects seized, be served or fyled 10
before such monies shall have been paid over to the party seizing, the
said monies shall be paid and deposited, without dcelay, in the ‘hands
of the Clerk of the gourt, to which the cognizance of the opposition
shall belong, if it it be in the Circuit Court, and inr the hands and at the
office of the Sheriff, if it be the District Court, to be disposed cf as 15

the Court shall order.
401. Every opposition shall be proceeded with, argued, decided and

oo oppositions dctermined, according to the forms and rules prescribed for the cause

On dismicsal
of opposition,

con
o penalty.

€ame on
making de-
fault.

Oppositions
for rent.

Revision,

in which such opposition shall be fyled.

402, Any party, whose opposition is dismissed, may, by the juda- 20
ment dismissing the same, be condemned to pay to the opposite party,

P“:{'m:‘:cydbgo in addition- to the costs, a penalty not exceeding the suin of'fifty dollars,

without prejudice to the recourse which any of the parties may have
in damages, if such opposition be considered by the Court or Judge,
who shall decide the same, as vexatious and injurious.

D
ot

The same condemnation may be pronounced by a judgment dismiss-
ing an opposition in consequence of the default of the opposant to
appear in support of the same, or in consequence of the same not being
returned or fyled by the neglect of fault of such opposant,. :

403, Persons to whom the defendant is indebted for rent shall be S0
entitled to fyle an opposition only on the proceeds of the sale of the
effects seized, and shall not bave power to stop the sale.

REVISION OF CERTAIN JUDGMENTS.

404. Among the causes for which a judgment may be revised, re-

causes thereof. formed, set aside, annulled or revoked, as the case may be, are the

following, to wit :— » 85

1. If the judgment has been obtained by default against an absentee,
who has had no knowledge of the action brought against him, and if
be did not owe the whole or part of the amount of such judgment :—

2. If the judgment has been rendered by default against a party who
has not received any summons at all in the cause, or who has not been 40
summoned regularly and has not appeared or answered, or if judgment
by default has not been regularly obtained against him ;:—

3. If the party has discovered, since the judgment, important evi-
dence bearing upon the cause, which he was not able to procure before,
after using all reasonable diligence. 456
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405. Every opposition, founded on onc or other of the grounds above Limitation.

mentioned, shall be made by the party himsclf, or by somc one having
a power of Attorney to act in his behalf, within a year and day after
the judgment rendered, and shall not be reccived, after such delay bas

cxpired.

406. It shall henceforward be lawful for the holder of constituted Opposition &

rents, (rentes conslituées) and life rents, (rentes viagéres) secured by
privilege and hypothec of bailleur dcfonds, to l.;roceed by oppusition
Q fin de charge for the prescrvation of their rights in respeet of such
rents.

19 Vict. c. 59.
MISCELLANEOUS PROCEEDINGS,

SAISIE-ARRLET BEFORE JUDGMENT.

407, It shall be lawful for a creditor to obtain from the Circuit Conrs,
or the District Court established by this Act, according as the sum, or
value of the thing demanded, may be within the jurisdiction of one or
the other of, these Courts, g writ of attachment, saisic-arrét, before
judgment to seize and attach, at any time before judgment, the move-
ables, credits, rights, and actions of bis debtor which may be found in
his possession or in that of third persons, provided such creditor be
domiciled or resident in Lower Canpads, or the canse of action have
arieen there,

408. In order to obtain the said attachment, the creditor, or his
book-keeper, clerk, agent, or attorncy, shall make affidavit :

“That the defendant is indebted to the plaintiff in a sam, the
‘¢ amount whercof shall be specified, and that he verily believes, either
¢ that the defendant is concealing himself, or intends to conceal himself,
“ or that he is immediatcly about to leave Lower Canads, or that he has
¢¢ left Lower Canada, or that he resides without Lower Canada, or that
¢ he is immediately about to secrete, or make away with, or that he has
¢ secreted, or mude away with, the whole or part of his property and
¢ cffects, with intent (in each of the above cases) to commit a fraud,
¢ and that a writ of attachment before judgment is necessary to secure
¢ to the plaintiff the payment of his debt.” ) ) .

409, Such attachment may be had for every kind of debt, due, or
not due, liquidated, or not liquidated, and also for all damages and
interests which may be claimed by the plaintiff for any injury which
may have been caused to him, in person or property, but if the person
making tho affidavit is unable to swear positively as to the amount of the
sum due or payable, it shall be sufficient that the oath or affidavit should
state in regard to this as follows

“ That the defendant is indebted to the plaintiff in a sum which,
¢ when liquidated or determined, will amount, to the best of the depo-

- % nent’s knowledge and belicf, and in his soul and conscicnce, to the

“ sum of ten pounds or upwards, curfent money of this Province.”
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410. Any person employed on board any ship, boat, or vessel what-.
ever and any person who has furnished supplies or done repairs to any
such ship, boat, or vesscl, may equally obtain an attachment before
judﬁvmcnt to secure the payment of the sums due to them, ou making 5
oath :—

“ That the sum claimed by them and the amonnt of which shall be
“specified, is justly due to them: that the said ship, boat, or vessel is
“ immediately about to depart beyond the limits of the district in which
‘it then is, and that they fear they will lose their debt, if they should
‘¢ allow the ship, boat, or vessel to leave, without being first paid the 10
¢ amount of their said debt.”

411. The oath or aflidavit required in the foregoing cases may be
made before any Judge of the Court to which the coznizance ot the
case shall belong, or before any Commissioner of the District Court,
or any Deputy of such Clerk, and on the fyling of the said affidavit, it 15
shall be the duty of the Clerk of the Court, of whom the same is de-
manded, to prepare and deliver a writ of attachment before judgment.

412. It shall not be necessary to specify the cause and object of the
demand in the writ, nor that sach writ and-the pedtion (requéte), which .
should accompany it, should be served on the defendant within the usual 20
dclay, but it shall be sufficient if the sum specified in the affidavit and
the name of the person making the same be mentioned in the said writ
or endorsed thercon, and that the said writ and petition (requéte) be
served, within five days from the date thereof, upon the defendant by
leaving copics thereof for him with the Clerk of the Court to which the 25
c(&;i:nizancc of the caso shall belong, or with some one ecmployed in his
office.

413, If there be one or more #icre-saisis, the wrrit shall be served
upon them within the usual delay and in ont of the modes prescribed by
this Act under the title of summons (gjournements) according as the SO
case may requirc ; but the petition, which should accompany the writ,
may be served upon them within five days afler the date thereof, by
leaving a copy with themselves personally: but if any of the said tiers-
satsis shall concenl himself and has no known place of residence, or if
he shall be absent, or reside without Lower Canada, and being of the 35
age of majority shall have no known Curator or Attorney, such copy
shall, within the said delay of five days, be posted in one of the modes
prescribed by the 180th section of this Act.

414. The officer performing the functions of Clerk or Deputy Clerk
of the Circuit Conrt at any place may issue and dcliver writs of attach- 40
ment before judgment for the District Court within his district, and
make the same returnable into the office of the said District Court,

415. All the moveable property of the debtor shall be scized and at-
tached in virtuc of the said attachinent before judgment, and it shall be
the duty of the Sheriff or Bailiff muking tho scizure to assumc the 45
guardianship and possession of all the property and effects eo scized,
with the exception of the sums of money duc by the técrs-saisic,

416. An attachment before judgment shall be made in the same form
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as an cxccution, and the rules and provisions contained in the several
sections of this Act under the title of “seizure of moveables,”’ in so far
as they are applicable to the present title and to the said attachment,
shall be followed and observed, according to the circumstances ;—but

5 the sale of the effects seized shall not take place until the said attachment
shall have been declared good and valid by the proper tribunal.

417. If the property and cffccts seized and attached or a portion
thereof arc of a perishable nature, and there is dunger of the loss or de-
terioration of the sume during the ‘Pendcncy of the suit, the Court or

10 a Judge may, on tho application of the plaintiff, order the immediate
salo of the said property and effccts at public auction, after the usnal
notices, and after un estimate thereof shall be made by two or three
experts<to be named by the Court or Judge for this purpose, and the
proceeds of such sale shall remain deposited in the hands of the Clerk

15 of the Court into which the writ shall be retumable.

418. If the defendant appears and establishes or proves in a summary

manner before any one of the Judges of the District Court, after giving

a simple notice in writing of one clear day to the plaintiff, that the facts

on which the attachment has been granted, are insufficient or false, ho

20 chall obtain main-levée thereof forthwith, and shall be admitted to plead
to the action, as in ordinary cases,

419. If the defendant presents himsclf, or appears, in person, or by
attorncy, he may also at any time und at any stage of the cause, obtain
main-levée of the seizure, aud the property and cffects seized shall be

25 delivered up and restored to him by the Sheriff or bailiff who shall have
made the scizure, on the payment to him by the said defendant of the
sum specificd in the writ of attachment or in the endorsement thercon,
as well as a sum sufficient to cover the interest accrued and all costs
incurred in the cause :—or if a written certificate of the plaintiff, or his

30 attorney be produced to the said Sheriff or bailiff to the effect that the
said amount of capital interest and costs in_the cause has been paid :—
or further if the defendant exccutes and delivers to the Sheriff, or to the
person who exercises the functions of such Sheriff at the Court into
which the writ of attachment shall have been made returnable, his per-
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35 sonal obligation with the sccurity of one solvent person who shall justify

his sufliciency to the satisfaction of the officer receiving such sceurity
and who shall oblige himself jointly and severally with the defendant to
pay the amount, in capital, interests and costs, of the judgment to be
rendered in the cause ; but no Sheriff, or other officer shall be bound to
40 deliver up or restore the property and effects scized, unless the costs of
the seizure and guardianship thereof shall bave been first paid to him.

420, It shall be the daty of the tiers-saisi, who is summoned in any
suit returnable beforc the Circuit Court, to appear before the said
Court, at the place and on the day and hour fixed, and there to make

Deelaration of
tieraccizd,

45 his declaration on oath, wherein he shall enumerate and detail truly,

and without reserve, all the property and effects which he may have
in his passecssion belonging to the defendant, under any tifle whatever,
and all sums of moncy liquidated, or not liquidated, or not due,
belonging to the defendant, which he may owe, or have~n his pos-
50 scssion ; but if the suit is retamable in the office of the Distyjct Court,
the ticrc-caisis shall appear at such g(tgce and there mako his declaration

I‘ .
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as aforesaid, on or before the day fixed for the return of the writ of
attachmeat, or on the first juridical day thereafter ; but nosuch declar-
ation shall be thus received before the return day, unless it be shown
that twenty-four hours’ notice of the intention of the tiers-saisis to make
such declaration has bcen previously given to, or served upon the &
plaintiff or his attorney.

42]. Any Clerk of the District Court, or deputy of such Clerk at any
place, as well as any of the Judges established by this Act, is hercby
cmpowered to receive the declaration of liers-saisis, and to administer
the oath required in such case. 10

422, If the tiers-saisi does not appear, or neglects, or refuses to
make his declaration within the delay aforesaid, either in the District
where the writ shall be returfiable, or in any other District where he
may be authorised to appear and make his declaration as hereinafter
provided, his default to appear, or his default or refusal to make his 15
declaration, shall be recorded, and judgment may therevpon be ren-
dered against him personally for the amount, which shall be awarded
in favor of the plaintiff, as well in capital as interest and costs.

423, The plaintiff may contest the declaration of the tiers-saisi and
plead thereto, and such.contestation shall be made, regulated, pro- 20
ceeded with, and determined in the same manner as the pleadingsand
proceedings in an ordinary action before the Circuit Court, or District
Court, and the proceedings and forms shall be respectively the same ;
and if it appear from such contestation that the tiers-saisi has in his
hands any property or effects belonging to the defendant, or that he 25
owes him anything, such property, elfects, or debts shall be liable to
the judgment which may.be rendered against the-defendant, and to
the exccution which shall follow thereon.

424. Whenever a writ of attachment before judgment shall be re-
turnable, either in the office of the District Court or before the Circuit 30
Court, in any district other than that in which the tiers-saisi, or one of
the tiers-saisis shall reside, the tiers-saisi on whom the writ of attach-
ment shall have beeu served, or upon whom it shall have been execated
by the Sheriff, or a bailiff of such other district, shall be bound to
appear, answer, and make bis declaration, at the place where such 35
writ is returnable, in like manner as if the same had been returnable
in the district where the said tiers-saisi resides, The said fiers-saisi
may, however, appear and make his declaration at the office of the
District Court in the district where he resides.

\

495. Whenever any declaration of a Ziers-saisi shall be made at the 40
office of the District Court, in a district other than the one in which
the writ ofattachment is returnable, it shall be the duty of the Clerk of
the Count, at whose office such declaration shall have been made,
forthwith to transmit thc same to the Clerk of the District Court, or Cir-
cuit Court, at the place where the said writ is thus returnable, and 45
cubsequent proceedings shall be had on the said declaration against
the ticrs-saisi, or the defendant in the cause, in the same manner as if
the declaration of the liers-saisi were made before the Court, Judge, or
Clerlk, at the place fixed for the return of the writ ; and where the tiers-
caiss has not appeared, or has neglected or refused to make his decla- 50
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ration, within the delay appointed, at the place where the writ is
retarnable, the certificate of the Clerk of the District Court in the dis.
trict where the tiers-saisi is resident, to the effect that the tiers-sais:
has made default to appear, or has failed, or refused to make his .

5 declaration within the delay aforesaid, shall be sufficient to enable the .
plaintiff to proceed by default against the said tiers-saisi.

426. In tho cases mentioned in the two preceding sections, the con- Where erntes-
testation of the declaration of the: fiers-saisi may take place in the ftion ,‘h:‘“m

district where the writ shall have been returned, and’ the tiers-saisi cegpatn onscs,
10 shall be bound to plead thereto, and the District Court, or Circuit

Court, may proceed to hear, try, and determine the said contestation, as

if the tiers-saisi were resident there.

427. When the attachment shall have been declared good and valid, Judgment
and the plaintiff shall have obtained judgment in his favor against the ar boczo-
15 defendant, such judgment may be exccuted-as well against the property g :heugﬁ,';:,.
soseized and attached belonging to the said defendant, as against all his ty of defend-
other property, and the same may be sold, or so much thereof as may 8at.
be necessary to cover the amount of the judgment so rendered in fuvor
of the plaintiff, in capital, interest.and costs; and execution of .the
20 judgment rendered against the ficrs-saisi may be had in like manner
as the execution of any judgment in ordinary cases.

428, But if the said judgment has- been rendered by default, or if In cortain
where an Attorney has been appointed by the Court to act for the e plaintif?
defendant, and he has not communicated with such defendant, the geegeity.

25 plaintiff, before he can obtain an execution on the judgment, shall
deliver and deposit in the office of the Court by which the same was
pronounced, his obligation in favor of the defendant, with the security
of onc solvent person, to the satisfaction of the Clerk, or of one of the
Judges of the zaid Court, for security of the repayment of any sum of

80 money which may be levied in virtue of the said execution, in case
the said judgment should be reversed on the revision ihereof, which
may be demanded within a year and a day after the rendering of the
same,

429. If, after the expiration of the delay allowed for the execution of The plaintitr’

85 the_judgment rendered in favor of the plaintiff on an attachment Dy obtuia

(saisie arrél), the amount thereof in capital, interest and costs, bas not :;:f:,{"&n

been paid, the plaintiff may obtain judgment against the surety men- surcty.-

tionetr in the 419th scction of this Aect, for the amonnt of the con.

~ demination pronounced against the defendant, on a simple motion to

40 this effect made before the Court, by whjch the said Judgment shall

have been pronounced, and without othez proof than the produetion of

the security bond assigned to him by the officer who bas received the

same : Provided that ten days’ notice in writing of the said motion

shall have been previously given to the said surety.

45 430, If the officer, by whom the security bond has been received, Tho cherif?
refuses to assign the same to the plaintiff, or if, after the discussion of Ty b‘:l“::'
tho surety’s property, when sach assignment has been made, there'is S0 gr
not sufficient to pay the debt, inferest and costs due to the plaintiff; amount of so-
the latter may, on proof of such refusal, in the former case, obtain ncuﬁnm“diﬂ

50 condemnation against such officer for the payment of the debt-ang S0 &3c>
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interest, and all costs due to him under the judgment rendered in his
{avor against his debtor, and in the latter case, if it is proved that, at
the time the said security bond was received by the said officer, such
surety was not sufficient or solvent, the said officer shall be declared
responsible as the surety of the defendant, or of the party on whom 5
the seizure has been made, and shall be condemned in consequence to
pav to the plaintiff, the amount in capital, interest and costs of his
Jjudgment against the defendant, as well as all costs incurred by reason
of the discussion of the property of the said surety, or so much as shall
be wanting to pay the whole of such amount. 10

In any of the above cates, the said judgment shall be obtained b
the plaintiff on a simple motion made before the Court, by which
judgment has been pronounced in the first instance against the defen-
dant, after ten days’ notice of the said motion shall have been given to
the officer concerned thereim - 15

431. The attachment, safsic-arrét, may accompany the institation
of an action, or may be obtained at the same time or afterwards, at any
stage of the cause before final judgment.

SAISIE REVENDICATION,

432. A writ of saisie-revendication may be granted or issued, in all
cases in which the suisic-revendication is at present permitted, either 20
from the Distrist Court, or from the Circuit Court, according as the
sum of money or valuc of the thing revendicated falls within the juris-
diction of one or the other of these Courts, and it shall be the duty of
the Clerk of each of the said Courts, or of the officer acting as such, to
make and deliver every such writ without the previous permission or 25
authorization of the Court or any Judge.

433. It shall not be necessary that the camse and object of the
drmande should be stated in the writ, or that such writ and the petition
accompanying the same should be served on the defendant or
the person in whose possession are the objects, animals or things, 80
which it is sought to revendicate, but it shall be suflicient to describe

“the same in 2 summary manner therein, and to causs the said writ and

petition to be served, within five days from the date thereof, on the
defendant or on such person, by leaving copies thereof either with the
Clerk of the Court to which the cognizance of the case shall belong, or 85
with some one employed in his office. ' :

434, The saisie-revendication shall be made in the same manner as
the saisie-cxeculion, and the provisions and rules contained in sections
416 and 431 of 1his Act, under the title of saisic-arrét before judgment,
shall apply to the present title and to the seisic-revendication, and shall 40
be followed and observed according To the circumstances ; but the
defendant, or the person in whose possession the objects, animals or
things revendicated are scized, shall not be made guardian thereof
without the consent of the plaintiff, or unless such person gives secu-
rity by one solvent surety to ti¢ satisfaction of the sheriff or bailifl, for 45
the pruduction of the objects, dnimals or things so seized.

435. The person who shall have thus become surety, shall be liable
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to the same dauties, obligations, pains, penaltics, punishments, imprison-
ment and contfrainle as tne guardian in the ecase of an execution.

436. Any person who shall have, from the nature of his claim, or by

. law, a lien or privilege upon anything, may attach the same by saisie-

b rev:ndication, even in the posseasion of a third party, and cause the
same to be sold in satizfaction of such claim.

Who may ob-
tain such wiit,

437. The creditor who wishes to proceed against the thing itself Oathrequired.

which is thus affected towards him in the case mentioned in the pre-
ceding section, or in the case where such thing has been lost or aban-

10 doned, or where the owner thereof is unknown or absent, shall, before
obtaining a writ of saisie-revendication to that effect, declare on oath,
or by afhdavit, the amount and nature of his claim, and that the object
or thing to be attached serves as a pledge (goge) to him, or is affected
with a privilege in his favor; and in the two latter cases, he shall add,

15 on his oath, that such thing has been abandoncd or lost by some one
of whose name he is ignorant, or that the same belongs to one or more
owners who are unknown to him, or absent.

438. If the thing so attached tumns out to be lost or abandoned, or
if the owner thereof is unknown or absent, as ahove mentioned, the
20 Sheriff or bailiff making the attachment shall take possession of the
thing attached, and shall give public notice to all concerned to appear
within fifteen days from the publication of such notice to answer to
the writ of saisic.revendication : and such notice shall be published in
English or French by the said Sheriff or bailiff, by posting a copy
25 thereof in the manuner prescribed by section 190 of this Act under the
title of ‘‘summons?” (ajournement.)

439. At the cxpiration of the delay of fifteen days mentioned in the
preceding section, if no one appears 1o answer the demande, the Court
or one of the Judges thereof shall nome an attorney to reprecent the

80 absent owner and to defend his rights in the cause, and when the
plaintiff bas obtained judgment in the ordinary manner, he may cause
the thing attached to be sold in satisfaction of the amount of his judg-
ment in capital interest and costs.

440. Section 431 of this Act, under the title of saisic-arrét before
85 judgment, shall apply to the saisic-revendication and to the present

title.
SAISIE-GAGERIE,

441. The owners, or the principal tenants, of houses, or of rural
property, whether there be a lcase or not, shall have the right of seizing,
by process of saisie-gageric, for atrears of rent due, the muveables,

40 cffects, animals and fruits which may be found in the said houses or
farm buildings, and upon the property leased.

They shall have the right of seizing by process of saisie-gageric par
droit de suile, even in the hauds of a third person. for rent due, or to
become due, the moveables, effects, animals and fruits, which were

45 upon the property leased and which gamished the same, if they have
been removed without the consent of such owners or tenants: Provided
the said seizure take place within fiftcen days after such removal,
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bo obtained.
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Cértain scc- 442, In all the foregoing cases, as well as in all others in which the

g,‘;“l’o“gll"‘l'c“‘ saisie-gageric may take place, sections 432, 434, 435 and 440 of this

writ. -+ Act, under the title of saisiec-revendicalion, and section 412 of this Act,
under the title of saisie-arrét, before judgment, shall be followed and
observed, and all the provisions therein contained shall apply, accord- 6
ing to the circumstances, to the present title and to the saisie-gagerie,
but the moveables, effects, animals and fruits seized, shall not be sold
until the saisie-gagerie shall have been declared good and valid by the

proper Court.
ARREST OF DCDTORS, OR CAPIAS AD RESPONDENDUAM,

Amainstwhom 4243, It shall ba lawful for a creditor to obtain from the District Court 10
'i:" writ may grocess of attachment or capias ad respondendum, to arrest his debtor
obtained. . . AR . .
and to imprison and detain him in custody, until he shall have obtained
his release in one of,the modes and on the conditions provided and
established by this Act, or until his release shall have been ordercd by
a competent Court or Judge : but such process shall not be obtained or 156
issued against any priest or minister of any religious denomination
whatever, or ngainst any person above the age of seventy years, or
against any female, or when the cause of action shall have arisen in a
foreign country, or shall not amount to ten pounds carrent money of

this Province, 20
Am":“':: 444, In order to obtain this process, the creditor, or his book-keeper,
require clerk, agent, or attorney, shall establish an oath:— :

« That the defendant is indebted to the plaintiff in a sum equal to ten
“ pounds or upwards of lawful money of this Province : and further
¢ that the dcponent verily believes (upon grounds to be specially set 25
« forth in the aflidavit) either that the defendant is concealing himself,
¢ or that he intends to conceal himself, or that he is immediately about
¢ 10 lcave the Provinee of Canada, or that he is immediately about to
¢ secrete, or make away with, or that he has secreted, or made away
¢ vith, the whole or part of his property and effects, with intent (in SO
“ any of the above cases) to commit fraud : that the intention of the
« plaintiff is not to harass the defendant, but only to secure the repay-
¢ ment of his debt, and that a writ of attachmeng against the person of
« the defendant is necessary to secure to the plaintiff’ the repayment of
¢ his debt. 35

.

Certaingee- - 445. The provisions contained in sections 409, 411, 412 and 414 of

tlons o apply. ¢his Act under the title of saisie-arrél shall apply to the said process of
attachment, and shall be followed and observed according to the cir-
cumstances.

Penon 446. The person arrested may obtain his release on establishing or 20
orrested M8y proving in a summary manner before one of the Judges of the District
:)L"’lt‘:::ol;: Court, after a simple notice in writing of one clear day only 10 the
certain caces. plaintift, that he is within one of the exceptions above mentioned, or
that the grounds or facts, on which the writ of attachment has issucd,

aic insuflicicnt or fal:e. 45

Alooncer A7, The persen arrested may also obtain his release, on payment,
taia cooditions ) yha gheriff or bailiff charged with the writ of attachment, or to the
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sheriff of the district where the said writ is returnable, or returned, of

the sum specified in such writ, or in the endorsement thereon, as well

as the interest accrurd and all costs incurred ; or on the production to

the said sheriff or bailiff of a certificate of the plaintiff or his legal at-

b torney that the said amnount in capital interest and costs has been paid ;

or if, at any timne before final judgment, when the writ of attachment

has bcen issued before judzment, and at any time before the judgment

declaring the arrest good and valid, when the writ has been issued

after such final judgment, the person so arrested or imprisoned executes

10 and delivers to the sheriff of the district, when the said writ is retarn-

able or retumned, his personal bond with the security of one solvent

~ person, who shall justify his sufficiency, if required, to the satisfaction

of the said shenff, and who shall promise jointly and severally with

the person so arrested or imprisoned, that the latter will surrender him-

15 self into the custody of the said sheriff, whenever required so to do by

any order of such Court or of any Judge, or within one month after
the service thereof upon his surety.

448. The defendant thus arrested or imprisoned may relieve himself Defendant_
from the necessity of giving such bail and supply the place thereof, by may dspotil:d
20 depositing in the hands of the sheriff goods sufficient to satisfy the §{%:lios

amount of the action in the event of judgment being rendered against accurity.
him.

449, The siid bail-bond may be assigned by the sheriff to the Bailbondmay
plaintiff, but no sheriff shall be answeruble to the plaintiff for-the bo azsigned
25 solvency of the- bail except at the time such bail was taken, and only
to the amount of the sum for which the said bail-bond shall have been

given.

450, Any one who shall become bail as aforesaid may discharge Howaischargo
himself fromn liability as such by surrendering the body of the defend- 2 bail may be
50 ant into the custody of the sheriff at any time before judgment has oPtimed:
been obtained against such bail, as hereinafter provided.

451, The sheriff, on receiving the body of the defendant so surren- Certificato of
dered to him, shall deliver a certificate of such snrrender to the bail, :’ﬂ?mdc?f
who, on production of the same, and on motion made beforc the Court ““"

85 in which the cause is pending, or before one of the Judges of such
Court, after two days’ notice only to the plaintiff, shall be entitled to
have his bond annulled.

452. Whenever the bail shall desire to surrender the defendant’s Defendant not
body as aforesaid, if the latter refuses to appear and surrender himself a“mggmns
40 voluntarily into the custody of the sheriff, such bail may obtain the gpoeg.
arrest of the said debtor in order to surrender him to the sheriff, on
presenting a summary petition to one of the Judges of the District
Court, accompanied by a copy of the bail bond certified by the sheriff.

453. If at the expiration of the delay allowed to the bail for the Ineaso
45 production and surrender to the sheriff of the defendant’s body, the defendzat's
. . : 7 body is not
atter is not produced, or surrendered into the custedy of the said ;i d,ccd
sheriff, the plaintiff may in defrult of payment of the amouut in capital judgment may
interest and cnats of the gudgment rendered in his favor, obtain judg- be obtained

roent against the bail for the amount of the condemnation pronounced %% surcty.




88

against the debtor, on a simple motion to this cftect made before the
Court which shall have pronounced such condemnation, and without
otber proof than the proQluction of the bail bond assigried to him by the
sherift, provided that ten days’ notice of the said motion shall have

been previously given to such bail. 5
Provisions 454, The yrovisions of section 430 of this Act, under the title of
&RPI{’F‘:“" W saisic arrét, shall apply respectively to the said sheriff in like manner
BULe- a5 to the officer mentioned in the said section,in the cases therein

mentioned ; the rulestherein contained shall be followed and observed,
and the plainiff on a capias ad respondendum shall share in all the 10
rights and advantages resulting from the said section to a plaintiff on a
suiste-arrel before judgment,.

Certain scc- 455. Sections 1, 2, 3, 12, 13, 14, and 15 of the Act passed in the
‘c’;“"“f ]r2-V. 12th year of Her Majesty’s reign, chapter 42, intituled “ An Act to
pe‘;icd".' ¢ abolish imprisonment for debt and for the punishment of fraudulent 15
debtors, in Lower Canada, and for other purposes,” are repealed, but
the remaining sections of the 8aid Act shall continue in force, except in
so far as they may contain anything contrary to this Act.

Whenarret 456, A creditor may obtain the arrest of his debtor as aforesaid,
L"b‘gi:: either at the time of instituting his action, or afterwards, at any stage of 20
’ the cause, and even in appeal.

Capias ad 457. No writ of capias ad satisfaciendum or writ of the same nature,
:‘;}'Jl‘ﬁzé"dw" shall hereafter be allowed or issued, against the body of any debtor, in
" execution of a judgment in any commercial case between merchants
or traders, and also for debts due to merchauts or traders, for merchan- 95
dize and eftects sold ; but nothing contained in this Act, or in the Act
above cited, shall extend to prevent arrest, imprisonment, or confrainte
par corps, as now permitted in certain cases.

PROCEEDINGS ON THE WRIT OF HABLCAS CORPUS.

Howcbtained. ~ 458. The habeas corpus may be obtained on a petition addressed
to the Court or a Judge who has the power of granting it. It must be gg
signed by the party, or some other petson in his name, mentioning in
the latter case the name of the party confined.

Form of petl-  459. This petition shall state in substance, that the party applying

tion. is imprisoned or deprived of liberty, and by whom, if the person’s
name be known, or if it be not known, by designating or describing g5
his person as far as possible.

Do do 460. If the imprisonment or detention exists, by virtue or under
pretext of a judicial order, the copy of such order shall be annexed to
the petition, or the petitioner shali allege that a copy of it bas been
demanded and refused. 40

Do do 461. If the imprisonment or detention took place by virtue of a
judicial order, regular in its form, but illegally obtained or executed,
the petition shall mention in what the illegality consists,

Do do 462, If the imprisonment or detention has not been made by virtue
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of a judicial order, the petitioner need only allege that he is illegally
imprisoned or confined.

'463. The petition shall conclude by praying for a habeas corpus; Do do
the petitioner shall swear that it contains the truth to the best of his
5 belief.

464, The Court or Judge to whom this petition is presented, if he Duty of court
has the power of issuing a habeas eorpus, shall immediately grant one °FJuds®
to the petitioner, unless it appear by the petition itself, or by the docu-
ments annexed to it, that the party cannot be set at liberty, nor
10 admitted to bail.
465. The habeas corpus may be granted in Court, with the signa. Writ may bo
ture of the clerk, or the seal of the Court, or out of court under the 5ot o Court.
signature alone of the Judge to whom tbe petition is presented.

466. The habeas corpus may be sarved upon the party to whom it is Service.
15 addressed by any-person capable of giving evidence. :

467. The person to whom the writ is delivered may serve it by How effeeted,
delivering it to the person to whom it is addressed, or who keeps the
party in confinement ; and if that person refuse to receive the writ, he
who is charged to serve it shall inform him of its contents.

20  Bat if the person to whom Sthe kabeas corpus is addressed, conceal
hirself, or refuse admittance to the person charged to serve it on him,
the latter shall affix the order on the exterior of the place where the

person resided, or in which the petitioner is confined.

468. The scrvice of the habeas corpus shall be proved by the affi- Proof thereof,
25 davit of the person directed to serve it.

469, It is the duty of the person on whom a kabeas corpus is’served, Retum.
whether it be directed to him or not, to obey and return the arder with-
out delay to the Court or Judge who issued it.

470. Obedien ce to the habeas corpus is manifested on the part of the Obedicnce
80 person to whom it is directed, by his producing the persoh to be set at bow shewao.
liberty, if that person be in his custody ; and by making on the back of
the order, or separately, his answer in writing, in the form and manaer

hereafter directed.

471, The person on whom a habeas corpus is served, shall declare Answer.
86 positively in his answer :

1st. Whether he has or has not in his power or custody, the person to
be set at liberty, or whether that person 1s confined by him.

2nd. By what authority and for what cause he arrested or detained
him,
40 472. If the person on whom a kabeas corpus is served had held the Particulars in

petitioner in confinement, or had detained him within three days pre- certain cases,

ceding the service, or had transfer;gg the custody to another, he shall
M
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state particularly in his answer to whom, at what time, for what cause,
and by what authority he made the transfer.

Dy do 473. On the contrary if he have the said person in cﬁstody, or he
be kept in custody by virtue of a judicial order, the original of that

order must be annexed to the answer. 5

Answer tobo  474. This answer must be signed and sworn to by the person mak-

signed snd ine it.
sworn 10. & .

Productionof 475, Whenever a.habras corpus shall have been obtained for a per-
person oot son who is confined by virtue of a final judzment or order of any com-
compulsory in . A . PR TI v
cortbineacs,  petent tribunal of eivil or criminal jurisdiction, the officer having the 10
legal custody of such person need not produce him unless specially
ordered to do so, notwithstanding such final judgment in the cases laid
down in the following article ; and it shall be sufficient for him to return
the habeas corpus, with his answer in writing, annexiog the judgment
or order by virtue of which the person is confined. Ny 15
Court may 4716. The Court or Judge may direct that the person confined shall
order it. be produced before him, notwithstanding any final judgment, sentence,
or order, under which he may have been deprived of liberty, if it ap-
pear to him that from some cause expressed in the affidavits on which.
the habeas corpus was granted, or in the answer accompanying the writ, 20
this production is necessary to enable him to grant to the party the relief
prayed for,

Delay for 477. The return of a habeas corpus shall be made in twelve hours

return of Write afier its service, or sooner, it it be so ordered by the writ in every case
where the place of confinement is not more than twelve miles from that 25
to which the return is to be made.

478, If the person confined is at_a greater distance, the time for the
return shall be increased one day for every twenty miles distance, and
so in proportion fur shorter distances.

In case of 479. When the habeas corpus bas been duly served, if the party in 30
fm'grew whose favor it has been grauted is not produced within the time above
g:;’so‘:fe‘;. fixed, the Judge who issued the writ shall issue a warrant to some officer

of justice, commanding him to arrest and take in charge the person who
disobeyed the writ, and to bring such person before him to be proceeded
against according to law. 35

Party so 480, If the person thus brought befyre the judge refuses to deliver

refusing may  the habeas corpus which has been served upon him, or to produce the

be imprisoned. h h dered to d in th f
party whom he was ordered to produce in the cases where, according to
the above provisions, he might be compelled to do it, he shall be sent to
prison, and shall remain there until he obeys the habeascorpus ; and 40
shall be condemned to pay all the costs of the procceding, besides the
action for false imprisonment, which the party may institute against him.

Incaseof sick-  481. Whenever, by reason of the sickness or infirmity of the party
:::%:é'fz:ty coufined, he canuot be brought beturc the Judge without cndangering
his life, he who has him in confinement shall mention it in his answer on 45

special return A . .
tobomade. returning the habeas corpus, and if this act be proved by the certificate
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of a physician or surgeon regularly authorized to practise, and by the
declaration of two other witnesses, and the signature of the party con-
fined, if he can write, if the answer appears to him sufficient in other
respects, the Judge shall repair to the place where the party is confined,
if he can do it without quitting the place of holding his usual sittings,
otherwise he may determine on the habeas corpus in the same manner
as if the party yvas produced before hiw.

482, If the person confining the petitioner cannot produce him
because he is dead, or through some other unavoidable accident or
overpowering force, he sha!l mention it in his answer to the writ ; but
this fact, to form an excuse, must be proved in a perfectly satisfactory
mannper to the Judge : It is to be understood that in this case, and. in
every other where the person confining another is bound to make proof
of the causes which prevent producing him, proof to the contrary may
be offered by the ,person who obtained the habeas corpus.

483. If the person kept in confinement is represented before the
Court or Judge, he may deny all the faets stated in the habeas corpus,
or he may allege others on his side to show that his detention or
imprisonment is illegal, or that he has a right to be set at literty ;
which denials and allegations shall be made under oath,

484. The Judge shall then procged in a summary manner to hear the
testimony and the reasons adduced, as well by the party confined as
by the party confining, and shall pronounce on the whole subject as
the nature of the case may require, and according to the rules here-
after established,

485. If the Judge cannot pronounce immediately on the habeas
corpus, be may, unul his judgment is rendered, commit the party to
the Sheriff of the district where the writ is issued, or to ‘such other
person as the age of the party aund other circumstances may render

proper.

4g86. If it appears to the Court or the Judge, by the answer to the
habeus corpus, or by the documents which accompany that return, that
the person whose liberation is solicited is detained by *virtue of an
order rendered in a civil suit, or at the request of an individual having
au interest in his confinement, the said Judge shall not pronounce on
the #habeas corpus, unless it be proved to his satisfaction that pre-
vious reasonable notice in wriling has been given to the plaintiff in
such civil asction, or to any other party interested, or his™ agent, or
attorney, if they are not more than twenty miles distant from the place
where the fablas corpus has been obtained.

4g7. If it appear to the Court or Judge from the cxamination of the
~writs or the accompanying documents, that the party is confined by
the order of some tribunal, he can only restore such party to liberty in
the following cases :

1. Where such tribunal has exceeded its jurisdiction, as defined by
law.

2. Where the original imprisonment was lawful, but by some act,

‘When the
porson
ordered to be
produced shall
be dead,

Person in
confinement
may answer,

Summary
pruceediuga,

Ifthe judpe
cannot decido
at caco,

In case
habeas corpus
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issuegiin rela.
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liberty.
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omission or event, which has since occurred, the parly becomes entitled
to his liberty.

8. Where the order of imprisonment is deficient in some legal
requisite.

4. When this order, although in regular form, has been given in any §
case or under any circumstances in which the law does not authoriz

the giving of orders of arrest or imprisonment, :

5. Where the order is in due form but has been renlered or execu-
ted by a person not authorised for that purpose, or where the person
detaining the prisoneris not the person to whom the Jaw bas prescribed 10

that duty.

6. Where the order appears to have been obtained under false pre-
tences or by corruption.

7. Where there exists no general law, judgments, orders or decrees
of a Court of Justice, if it be in a civil suit, or sentence of conviction, 15
if in a criminal suit, to justify the imprisonment.

Duty of the 488. The Court or Judge pronouncing on the habeas corpus, cannot

courtor judge. otherwise examine the validity or propriety of the jadgment or decree
of a regularly constitated tribunal under which the imprisonment has
takén place ; and whenever it shall appear to him that there exists 20
sufficient legal ground for the detention of the prisoner, on account of
any offence with which he may stand charged, although the order of
imprisonment may have been rendered in an irregular and unautho-
rised manner, or have been executed by a person not duly aunthorised
for 1he purpose, the judge shall render a new order of arrest, in regular 25
form, directed to the proper officer, or admit the party to bail, if the
nature of the offence allows it.

Whenprisoner ~ 489. But if it shall appear to the Court or Judge from return and -

sball becetoat apnexed documents, or otherwise, that theré is no cause for arrest or

liberty. confinement, or if he thinks that such arrest and confinement cannot 80
legally continue, he shall immediately set the prisoner at liberty.

When he 490. But if the Court or Judge decide that thé party cannot be re-

ehall t:iedt leased from confinement, nor admitted to bail, he shall remand him to

priton. ® prison, or place him ander the same custody in which he was, if the
detention was legal ; otherwise he shall place him in the custody of 35
the person to whom the law confides such duties.

Party may be ~ 491. A party discharged from imprisonment under habeas corpus, in

again arrested a criminal procecding, through deficiency of proof or some important

i‘;;e-:“c? defect in the warrant of imprisonment, may be arrested or confined
anew, on satisfactory proof and under a legal warrant, although it be 40
for the same offence.

Partyreleased ~ 492. So also in a civil suit, a party who has been released on account of

may be again  the illepality of the warrant under which he is confined, or want of author-

arrested. ity in the person confining him, may be arrested anew, and imprisoned
for the sume cause of action, provided it be done in a legal manner. 45
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493. The Courtor J udgé granting the writ of habeds corpus may, in Travelliog

their discretion, order the pafty applying thercfor to pay the travelling
expeuses of the prisoner, at the rate of one shilling per mile, in case the
prisoner should be sent back to gaol, and the Court or Judge may alsé
require the party applying for the issue of the writ, ecurity to be given
by one solvent person to such amouat as the Court or Judge shall fix to
guarantee that the prisoner shall not escape on the journey, or during
his conveyance from the prison to the presence of the Court or Judge, or
vice versa.

expeuscs.

494. The Sheriff, Gaoler, or any other person who shall have a prisoner s:“:etu?!:rg?lid

under his charge shall'not be bound to bring or cause the prisoner to be j; ,4vance.

brought before the Court or the Judge, when costs shall have been so
ordered to be paid for the conveyance of the prisoner, and the amount
shall not have been paid to him, or at least shall not have been tendered
to him, or also when the security ordered by the Judge shall not have
been given or entered into.

24 Geo. 111, ¢. 1, 8. 2 and 10.

495. Any Judge who shall refuse, in vacation, to grant a writ of kabeas Penslty oo

corpus, when it shall have been applied for according to law, and in any
of the casesin which he is permitted or directed to grant it, shall be bound
to pay to the prisoner, or to the party aggrieved, the sum of five hundred
pounds, the amount of which may be sued for and recovered before any
Court of competent jurisdiction,

PROCEEDINGS ON THE WRIT OF MANDAMUS,

Judye refusing

abeas corpus,

496. The writ of mandamus may, in all the cases contemplated by the By whom

148th secction of this Act, be asked for by any person desirous of ©
prosecuting.

btainable.

497. The party desirous of obtaining this writ must present a petition How.

to that effect, to the competent Court or Judge, in which he shall state
clearly anrl precisely the facts and circumstances of the case, the nature
of his right, and the wrong which he shall have received or may then be
laboring under.

498. This petition must be terminated by conclusions analogous to the Oath.

pature of the case, and by an application for the writ of mandamus, it
must further be sworn to as containing the truth, at least, to the best of
the belief of the person by whom the application shall be made : But tbis
oath shall not be required when the facts shall be apparent upon the sim-
ple inspection of any written testimony whatsoever, which may be fyled
by the party at the time of his application. .

499. Any person or party azainst whom such writ of mandamusshall Proceediogs
issue shall not be admitted to shew cause upon the said writ, otherwise o8 petition.

than by answering or pleading to the said petition, and he shall not be
bound to make a return of the said mandamus, but the said writ shall be
returned by the bailiff or other officer who shall have served the same
upon the defendant, with a certificate or return under oath, in the ordi-
nary manuer prescribed for the sepvice of writs of snmmons.
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500. If the party against'whom the said writ shall have been granted
appear within the delay which shall bave been fixed by the Court or the
Judge, when granting the writ (which dclay shall only be computed from
the day of the service of the said writ, and that afterwards within the de-
lay which shall also be fixed by the Court or Judge on the day for ap-
praring the said party answer in writing in such a manner as to justify
his conduet, the application shall be rejected, and the petitioner con-
demned in costs.

501. If on the other hand the person to whom this writ shall be
addressed dues not appear on the dny fixed, or if he appears and does not
answer within the day fixed as above provided, and in all cases the allega-
tions of the petition being proved or considered sufficient, or further, if
the party appears and answers, or makes a defence and his defence is
decmed insufficient, then the Court or Judge may order a peremptory
order to issue, directing and enjoining him to do what shall be re-
quired or demanded, or prohibiting or restraining him from doing some-
thing, or directing him to take any further proceedings, as the case may
be, and if he do not obey the said order, an order for his imprisonment
shall issue against him, and he ~hall be imprisoned in virtue of the said
last order, in the conmon gaol of the district, until he shall have obeyed
the said peremptory order, or conformed to its provisions,

If such disubedience to the said peremptory order be on the part of
any incorporated society, corporation, public body or departinent, such
disobedicnce shall be punished by a fine not exceeding five hundred
pounds, which may be levied, in the ordinary manner; upon the move-
able and immoveable property of the said society, cotporation, public
body or. department, without prcjudice, to the claim for damages of the

party aggrieved.

502. Testimony shall be received in all cases of mandamus, and notes
thereol taken, the whole in the maaner prescribed by this Act in ordinary
cases.

503. Saving the exceptions which result from the various provisions
of this title, and of this Act, the trial, hearing, and decision of any case
of mandamus shall always be proceeded with in a summary manner.

504. In all cases of mandamus having for their object to prevent the
usurpation of any office, charge, public place, or franchise, or their ille-
gal possession, the petitioner must state in his petition the name of the
person entitled to such public place or franchise, and the necessary facts
to establish his right, and in any such case judgment shall be rendered
upon the claim of the defendant, and upon the rights of the party claim-
ing to have a title to the said office, charge, or franchise, or svlely upon
the claim of the defendant, as justice may require,

505. Whenever any party or defendant shall be found guilty of
usurping or unlawfully holding any office, franchise, or privilege, judg-
ment shall be rendered that such defendant be ousted and excluded
from such office, franchise, or privilege, and also that the plaintiff or
party complaining of such usurpation recover his costs against such de-
fendant ; and it shall be lawful for the Court, or the Judges rendering
such judgment, in its or their, discretion, to condemn such defendant tu
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pay a fine or penalty not excceding one hundred pounds; which fine or pen-
alty, when collected, shall be paid over to Her Mujesty’s Recciver General
ot this Province for the time being ; and whenever an action or complaint
for any such alleged usurpation, intrasion, or detention as afuresaid, shall
5 be dismissed, the defendant shall be entitled to recover vosts against the
plaintiff or party so compluining. -

506. Whenever judgment shall be rendered in any of thé cases men- Person en-
tioned in the two last sections favorable to the pérson who shall have titled may
claimed to be entitled to such office or franchise, he shall be entitled, 2’&;‘“ on the

. . - - . co, &o.,
10 after taking the oath of office, and executing any bond which may be usurped.
reguired by law, to take upon himself the execution of such office, or the
-exercise of such franchise ; and it shall be his duty immediately there-
after to demand of the defendant in such case, all the keys, books, papers,
and insignia in the custody or within the power of such defendant, be-
15 longing to the office or franchise from which he shall have been ousted,
and if sach defendant shall refuse or veglect to deliver over any such
keys, books, papers, and insignia pursuant to such demand, or shall in
any other way 6r manner wilfully obstruct such person so adjudged to
be entitled to such office or franchise as aforesaid, with a view to pre-
20 vent such person from taking upon him the execution of such oflice, or
the exercise of such franchise, he shall be deemed guilty of a misde-
meanor ; and whenever such refusal or neglect shall ocenr in any such
case, it shall be lawful for the said Court, or the said Judges, to order
the sheriff of the district to take possession of siich keys, books, papers,
25 and insignia, and to deliver up the same so taken possession of, to the
party.entitled or adjudged to be entitled to such office or franchise as
aforesaid.

507. In all the cases of mandamus contemplated by paragraph 2 of Dutyof Attor

the 148th section of this Act, it shall be the duty of Her Majesty’s Attor- ney Geacral.
80 ney General for the time being to apply for and sue out for and in the :

name of Her Majesty any writ of mandamus as prescribed by this Act,

when he shall have reason to believe that these rights may be established

in any canse bearingzupon the public interest, and also in any other

cause in which adequate securities shall be given to indemnify the
85 Government of this r(l;lvinca in respect of all costs and expenses to be

incurred in such proceetings.

508. Whenever any Corporation, public body or Board, has, by any Proceedioze
mis-user, non-user, or surrender, forfeited its corporate rights, privi- g?:'::d‘;i‘:“
legres and franchises, judgment shall be rendered that such Corporation tion, i

40 shall be ousted and altogether excluded from such corporate rights,
rivileges and franchises, and that the said Corporation, public body or
Y%oard be dissolved, and the Court or the Judges rendering such judg-
ment shall thereupon appoint a Curator to and of the property and
effects of such Corporation, public body or board, whose duty it shall be,

45 after having given security to the satistaction of; the said Court or the
said judges, for the due discharge thereof| to take possession of the said
property and effects, to cause an inventory thereof to be made in due
form ot law in the presence of one or more of the members of such Cor-
poration, public body or board, and after having made such inventory,

50 to dispose to the best advantage of all the personal property which he
may have so possessed himself of, and after realizing the proceeds there-
of, to cause the same to be distributed amongst the creditors of such
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Corporation, public body or Buard, by the District Court sitting in the
District in which the principal office or place of business of such Corpo-
ration, public body or Bvard, shall have been at the time of the reading
of such judgment: Provided that due notice be given to such creditors
by at least three advertisements, to be printed in at least two such pub- 5
lic newspapers as the said Court may direct ; of which advertisements
the first shall be published at least two months previous to the day fixed,
and therein mentioned as the day on which such Curator shall apply to
the said Court for the purpose of effecting such distribution: and pro-
vided also, that if there be any debts remaining due by such Corpora- 10
tion, public body or Board, the like proceedings chall be had for the
discussion of the immoveable property belonging to such Corporation,

_public body or Board, and for:the distribution of the proceeds thereof

How elections
shall be beld
in certain
cnses,

amongst its creditors, or for dividing the same amongst the paities en-
titled thereto, as may now by law be had and adopted in Lower Canada, 15
for the discussion, distribution or division of a vacant estate, or of the
estate of an absentee:to which a Curator has, or Curators have been ap-
pointed ; and.if-there be no debts due by such Corporation, public body
or Board, or if such debts be nnknown to, or be beyond the control of
the Curator, then the Curator shall proceed to the sale of the immoveable 20
property beld by him in his said capacity to the best and highest bidder,
after having given due notice of such sale and of the time and place
thereof by three advertisements, in English and French, in the Canada
Gazette, the first of which shall be published at least four, and not more
than five months before such sale; and all sales of immoveable property 25
made by any such Curator after such notice duly given, shall have the
same effect to all intents and purposes as sales made by sheriffs or by
décrét forcé; and provided also, that whenever judgment shall be ren-
dered in any such case against any Corporation, public body or Board, or
against any persons claiming to be a corporation, the costs awarded by 30
such payment may be collected by execution, directed ecither against
the property and effects of such Corporation, public body or Board, or of
such persons claiming to be a Corporation, or against the private proper-
ty of the Directors or other officers of any such Corporation, public body
or Board, or of such persons so claiming to be a Corporation aforesaid. 85

£09. If it shall happen that in any Corporation, public body or Board
within Lower Canada, no elcction shall be made of theMayor, Aldermen,
Councillors, Assessors, Trustees, Directors, or other officers of such Cor-
poration, public body or Board, or if any such office or offices is, or are
now remaining vacant in cousequence of such election not having taken 40
place upon the day, or within the time appointed by charter, law or
usage, for that purpose, or if such election being made, the same is or
shall be void, or shall hereafter, or afterwards, be declared void by a
cornpetent tribunal, such Corporation, public body or Board,-shall not
thereby be, or be deemed, or taken to be dissolved, or disabled from 45
electing such Mayor, Aldermen, Councillors, Assessors, Trustees, Direc-
tors or other officers for the future, but every such Corporation shall be
adjudged, dcemed and taken to be, and to have been, subsisting and
capable of electing such officer or officers to all intents and purposes; and
in every such case it shall and may be lawful for the District Court 50
sitting in the district in which the principal office or place of business of
such Corporation, public body or Board, shall be, or for twoor more of the
Judges of the said Courtin vacation, to issuea writ of mendamus requiring
the proper officer, or in his absence, such person as the said Court or
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tho said Judges may please to appoint, to proceed to the election of such
Magyor, Aldermen, Councillors, Assessors, Trustees, Directors, or other
officers, upon a day and hour, and at a place té be prescribed in such
writ of mandamus, and to do every act to be done in order to such elec-

5 tion, or to signify to the said Court or to the said Judges good cause to
the contrary ; and such writ of mandamus shall be applied for, and the
liko procecdings shall be had thereon, and for the -determination thereof,

as in the other cases provided for by this Act; and of the day and time
appointed in and by such writ of mandamus (if the same be obeyed with-
‘10 out cause being shown against it, or in and by the peremptory mandate, if
any such mandate shall have issued) for proceoding to such election, public
notice in writing, both in the French and English languages, shall by such
person as the said Court or the said Judges shall appoint, be affixed'at the
door of at least one Church in the City, Town, Village, Borough, Parish,

15 or Township, in which the principal office or place of business of such
corporation shall be; orif there be no Church, at one' of the most
public places therein, for the space of at least ten days before the day

s0 prescribed ; and in every such case any other act or acts necessary

to be done in order to such election, shall be had, made, and done, at
20 the time appointed in such writ of mandamus, or in such peremptory
mandate, and in such mauner and form as the same ought to have
been made upon the day, or within the time prescribed by the charter,
Act or Acts of incorpofation, or usage of such Corporation, public
body, or Board, and the Mayor, Aldermen, Councillors, Assessors,

25 Trustees, Directors, or other officers so elected, shall have ‘the same
privileges, precedence, powers and authority, in all respects, as if such
Mayor, Aldermen, Councillors, Assessors, Trustees, Directors or other
officers had been elected on the day, or within the time prescribed for
such election by the eharter, Act or Acts of such Corporation or usage

30 of such Corporation, public body, or board: Provided always, that no
such election, nor any Act done in order thereunto, shall be valid,
unless as great a number of persons, having right to be present at and
vote therein, shalt be present at the assembly holden for such purpose
and concur therein, as would have been necessary to be present and

35 concur in such election or act, in case the same had been made or
done upon the day, or within the time appointed fot that purpose by
the charter, Act or Acts of incorporation or usage of such Corpora-
tion, public body, or Board ; saving only that the presence of the officer
who, under such charter, Act or Acts of incorporation or usage ought

40 to preside at such election shall not be necessary : And provided also,
that any Mayor, Aldermen, Councillor, Assessor, Trustee, Director, or
other officer of any such Corporation in which the election of a suc-
cessor or successors to any such office or offices shall not have taken
lace at the time appointed by charter, law or usage for that purpose,

45 shall hold over and continue to act as such officer or officers until a
a successor or successors of such officer or officers shall have been

duly elected under the authority of this Act.

510, In any case in which the righis of a Municipal Corporation Witnesses.
shall be called in question, no witness shall be deemed incompetent
50 because he is an elector entitled to vote in the said Municipal Corpo-

ration.

511. If a judgment be.recovered against an unmarried woman ora Married

widow, and she afterwards marry, a writ of erroror of appeal may be women.
NZ09



98

brought thereon by her and her husband jointly; and if a judgment
shall bave been obtained against several persons, and one or more of
them die, a writ of error or of appeal may be brought thereon by the
survivor or survivors ; and if, afler the issuing of any writ of error
or of appeal, whether the same shall have been issued before or after &
the passingof this Act, any of the parties to the judgment complained
of die, or shall have died, the proceedings on such writ of error or
appeal may be continued by and between the survivors alone,

512. All writs of scire facias shall issue out of the District Court,
and it shall be lawful for the said Court to allow any such writs to 10
issue upon the information or petition of Her Majesty’s Attorney
General or Solicitor General, or other officer duly authorized in that
behalf, for the purpose of vacating or annulling any letters patent
granted by the Crown in the following cases:

Bcire focias.

Firstly. Where it shall be alleged that such letters were obtained by 15
means of some fraudulent suggestion, or concealment of a material
fact, made by the person to whom the same were issued or made with
his consent or knowledge.

Secondly. Where it shall be alleged that such letters patent were
issued through mistake, and in ignorance of some material fact. 20

Thirdly. When the patentee or those lawfully claiming under him
shall have done or omitted any act, in violation of the terms and con-
ditions upon which such letters patent were granted, or shall by any
other means have forfeited the interest acquired under the same.

And all such informations or petitions shall be heard, tried and de- 25
termined in the same manner as ordinary civil suits,

513: No special affidavit shall be necessary to procure the service
or execution of any order, writ, rule, judgment, or judicial acfe what-
soever, in any cause or proceeding upon mandamus or scire facias, and
the ordinary return of the office, who shall have served the same shall 30

snffice.

No affidavit
necessary.

Nootherfom  514. No other form of proceeding than those hereinbefore prescribed
of proceeding. in all cases of mandamus or scire facias shall hereafter be ordered or

taken.
PROCEEDINGS ON THE WRIT OF CERTIORARI.
Writ obtaio-  515. The party who desires to obtain a writ of certiorari in any of
abloby peti- the cases mentioned in section 148 of this Act, must present to the 385
) Court or competent Judge a petition, setting forth summarily his

moyens and reasons, and terminating by conclusions adapted to the
case, and by an application for the writ of certiorari.

Oath. 516. Unless the facts alleged in the said petition are apparent by the
inspection only of some written proof fyle(f with the said petition, the 40
truth of the allegations must be attested, under oath, by the petitioner,
but with regard to nullities or moyens of law, he shall only be bound
to swear to their existence to the best of his knowledge.
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517. The inferior Court or Judge to whom this writ is addressed, Duty of inferi-
shall immediately, upon being served therewith, transmit to the Court or Court or
or Judge who shall have granted the writ, the proceedings and record 98¢

. in the eause or matter mentioned in such writ, and all the documents
5 relating thereto, the whole certified and sealed gyith the seal of the
inferior Court or Judge, if any such seal exist.

518. If after}service of such writ the inferior. Court or Judge do Inecascofdiso-
not as soon as possible transmit the proceedings or recqrd required, or b;ft'e;??ug“c
take any further steps in the cause or process, the Court or Judge who * e

10 shall have granted the writ, upon the simple production of the return
of service, and without any further formality, may order the istue of
a warrant for imprisonment, which may be executed without delay,
and in virtne whereof the inferior Judge shall be imprisoned until he
shall have obeyed the writ of cerfiorari, or complied with its require-

15 ments, and paid in all cases the costs occasioned by disobedience and
imprisonment.

Effect of

519. The simple service of the writ of certiorari has the effect of Effect of
ccrtiorars.

rendering void all the proceedings which might be taken subsequently
thereto by the tribunal or judge to whom such writ may be addressed,

20 and if any proceeding should be had subscquently to the service of the
said writ, or if further proceedings should be taken by the said infe-
rior court or judge, the latter, and also any officer or person who shall
have assisted in the carrying into eflect any such act or proceeding,
besides being liable in damages to the party aggrieved, and to any

25 other recourse permitted by law, shall be” deemed guilty.of contempt
of Court, and may he condemuned by the Court or Judge who shall
have granted the writ of cerfrorari to any of the penalties or punish-
ments provided for such cases.

520. If when the proceedings appealed shall have beentransmitted Judgment
30 in the manner hercinbefore prescribed, and in conformity to the jn Which may be
. . . A : . . rendered, and
junction contained in the writ of ce:tiorari to the Court or Judge who instructiong, to
shall have granted it, if the latter Court or Judge find the proceeding, the ioferior
judgment, decision, or act attacked, null for any of the causes men- Court below.
tioned in the 148th section of this Act, the said Court or Judge shall
35 annul the whole of the said proceeding, acle, decision, or judgment ;
and if there be grounds for so doing, instructions may be given in the
same judgment to the inferior tribunal or judge to proceed to try the
cause anew, in conformity with the formalities prescribed by law, the
. whole, with costs, in all cases in favor of the petition against the

40 adverse party in the cause.

521. If, on the other hand, the Court or Judge who shall have ﬁ“é:;ifgs i;"

granted the writ of cerfiorari, find that the proceeding, acte, decisjon, roceeding be
or judgment appealed against, is regular, good, and valid, the said found valid
Court or Judge shall grant main-levée from the said writ of certiorari,

45 and condemn the party upon whose application it was granted to all
the costs.

529. Saving the exceptions which may result frcm the foregoing Proceedingato
provisions, every case of certiorari shall be procceded in and decided be summary.
in a summary manner, aud no other form of proceeding than that
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rrescribed by this Act shall be necessary, or may be ordered to be fol-
owed in cases of certiorari, ’

5923. No security shall be required, and the return of the service or
execation of any writ, judicial act, order, or judgment whatsoever,
made in the ordinary manner by the officer who shall have effected 5
such service or execution shall suffice, without in any case any special
affidavit being required.

PROCEEDINGS BEFORE THE CRIMINAL COURTS.

Jurisdiction of _ D24. Saving the restrictions, modifications and charges resulting from
former Courts this Act, the High Criminal Court hereby established 1s intended to re-

vested in thoso

established by
this Act,

Criminal pro-
cedure to
remain as
heretofore.

Information to
be transmitted
by said Courts
to Governor
General.

lace the Court of Queen’s Bench, in its criminal jurisdiction by this 10
Act abolished, and the Court of Assize also established by this Act, is
destined to take the place of the Court known as the « Court of Gen-
eral Sessions of the Peace,” or as the ¢ Court of Quarter Sessions,”
hereby abolished, and all the powers, aathorities, jurisdiction and duties
which, when this Act shall come into lorce, belong to any Court so 15
abolished, or to any of the Judges called to preside thercin shall devolve
to and be vested in, except in so far as they would be contrary to the
provisions of this Act, the Court so destined to take the place thereof, and
to any Judge presiding therein, and all and every the laws in force
when this Act shall come into force, which shall not be repealed, amended 20
or modificd thereby, regulating and governing the procedure.and prac-
tice, in term and in vacation before any of the Judges called to preside
therein, shall continue to regulate and govern the procedure, and prac-
tice before the Court so destined to take the place thereof, or before any
of the Judges called to preside therein. 25

595. In general, saving the exceptions, modifications and changes ef-
fected by this Act, the procedure and practice in criminal cases which
shall govern, when this Act comes into force, shall continue the same and
to be observed and adopted as before, both in term and‘in vacation, be-
fore any Court of criminal jurisdiction, which shall exist or sit in virtue o
of this Act, or before any of the Judges authorized to preside therein, or
to exercise any jurisdiction in criminal matters,

526. It shall be the duty of the said Courts, with all convenient speed,
to transmit to the Governor, not only copies of the indictments, informa-
tions or charges, and of the pleas and other proceedings in every cause 35
before them had, but of the ‘written and parole testimony read and given
to the jury, and the scope and substance of the points ruled in evidence,
and of their charge to the jury, and copy of the verdict, and of every
material translation in the cause, together with such observations as they
may thiok proper, the whole under the signatures of the Judge or a ma- 40
jority of Judges before whom every such trial was had, but it shall not
be necessary to make such report of the proceedings, nor to stay the ex-
ccution of the sentence or judgment in any case where it shall not extend
to life or limb, nor to any greater fine, penalty or forfeiture than the sum
of twenty-five pounds, nor shall it be necessary to make such report be- 45
fore the sentence is carried into effect, in any case in which a prisoner is
now under sentence of death, or when hereafter any person may be con-
demned to the same penalty.
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527. Whenevera fine, penpalty or forfeiture, exceeding the said sum, Execution in
shall be adjudged in any Court of Session, execution shall in like manner {o7210 c2e¢3
be stayed, until such information is given to the Government by the qatil such in-
Judge or the majority of the Judges before whom the trial was had, or formation be

5 judgment given, as is above directed to be given, and except that it shall &ve-
not be necessary to reduce to writing all the testimony that may be given
to the jury on trials before them had, but it shall suffice to report only
the main scope and substance thereof. and the execution in every case
contemplated by this section, or by the foregoing, in which a return is
10 also ordered, shall be stayed until the pleasure of the Governor be known.

JURORS.

628. The provisions of law regulating the making of Jury lists and Provisions as
the summoning of jurors in the Districts of Kamouraska and Ottawa, to summoning
(including those provisions which apply to those districts in common °f Y97
with other Districts,) shall apply to and regulate the making of jury

15 lists and the summoning of jurors in the new districts constituted by
this Act; except that there shall be only one list of grand jurors, which
shall include those persons qualified to serve as such at any Court of
criminal jurisprudence established by this Aect, and the persons on
such list shall and may serve as grand jurors at any of the said Courts;

20 and except that there shall be only one list of petit jurors for the
Courts of criminal jurisdiction” which shall include those persons
qualified to serve as such, either at any such Court of criminal juris-
diction; and the persons on such lists shall and may serve as petit
jurors at any Criminal Counrt in the district.

25 529. The allowance to be paid to each person serving as a petit Allowance to
juror before any Court of criminal jurisdiction in any of the New petit Jurors.
Districts, shall be fixed from time to time by the Judge holding such
Court, but shall not be less than 1wo shillings and sixpence nor more
than five shillings for each' day such Juror shall be necessarily absent

30 from his usual place of residence ; but he shall have no further allow-
ance for travelling expenses, nor shall any such allowance be paid to
any petit juror whose usual residence s within the limits of the city
or town, or of the parish or township, in which such Court is held.

20 Vict, ¢ap. 44, secs. 88, 89.
REVISION AND APPEAL IN CRIMINAL MATTERS.

REVISION.

85 530. And in order to provide means of deciding any difficult ques- Questions of
tion of law which may arise at Criminal Trials— law may be
When any person shall have been convicted of any treason, felony ::1;:;:? n
or misdemeanor, before any Court of criminal jurisdiction held in matters.
virtue of this Act, the Court before which the case shall bave been
40 tried, may, in its discretion, reserve any question of law which shall
have arisen on the trial, for the consideration of the Court of Ap-
peal, and may thereupon respite execution of the judgment on such
conviction, or postpone the judginent until such question shall have
been considered and decided by the said Court; and in either case the
45 Court before which the case ontrial was had, in its discretion, shall
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commit the person convicted to prison, or shall take a recognizance of
bail with one or two sufficient sureties, and in such sum as the Court
shall think fit, conditioned to appear at such time or times as the Court
shall direct, and receive judgment or.render himself in execution, as

the case may be.

531. The said Court shall thereupon.-state, in a case to be signed by
the Judge or Judges, or officer or other person holding or presiding
such Court, the question or questions of law which shall have been so
reserved, with the special circumstances upon which the same shall
have arisen; and shall forthwith transmit the same to the Clerk of 10
Appeals at the place” where appeals from the District in which the
conviction was had, are to be heard; and the said Court of Appeals
shall have full power and authority at any sitting thereof after the re- .
ceipt of such case, to hear and finally determine every question therein,
and thereupon to reverse, amend or affirm any judgment which shall 15
have been given on the indictment or inquisition on the trial whereof
such question arose, or to avoid such judgment, and to order any entry
to be made on the record, that in the judgment of the said Court of
Appeals, the party convicted ought not to have been convicted, or to
arrest the judgment, or to order judgment to be given thereon at some 20
other Criminal Term of eriminal jurisdiction held in.virtae of this-Act,
if no. judgment shall before that time have been given, as the said
Court of Appeals shall be advised, or to make such other order as jus-
tice may require -

532 The judgment or order, if any, of the Court of Appeals in such 25
case as aforesaid, shall be certified under the hand of the Chief Justice
or one of the Judges concurring thérein, to the Clerk of the Court from
which the same was sent, who shall enter it on the original record in
proper form, and a certificate of such entry under the hand of such
Clerk, in the form, or as near as may be to the effect of the Schedule 30
No. I, to this Act, with the necessary alterations to adapt it to the cir-
cumstances of the case, shall be delivered or transmitted by such
Clerk to the Sheriff or Gaoler in whose custody the person convicted
shall be, and .such certificate shall be a sufficient warrant to such
Sheriff or Gaoler and all other persons, for the execution of the judg- 85
ment as the same shall have been so certified to him. to have been
affirmed or amended, (and execution shall thereupon be done on such
judgment), or for the discharge of the person convicted from further
imprisonment if the judgment be reversed, avoided or arrested ; and

‘in that case such Sheriff & Gaoler shall forthwith discharge him, and 40

at the next sitting of the Court from which the case was sent, the re-
coguizance of bail, if any, shall be vacated ; and if the Court from
which the case was sent shall be directed by the Court of Appeals to
give judgment, it shall give judgment at the next session thereof.

533. The judgment of the Court of Appeals in any such case as 45
aforesaid, shall be delivered in open Court, after hearing Counsel or the
parties, in case the prosecutor or the party convicted shall think it fit
that the case be argued, and in like manner as other judgments of the
said Court, but no notice, appearance, or other form of procedure, ex-
cept such only, if any, as the Court may in such case see fit to direct, 50

shall be requisite.
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634 The Court of Appeals, when a‘case has been so reserved for its Case may bo
opivion, shall have power, if it see fit, to cause the case or certificate to ::::uﬁcnftor
be sent back for amendment, and thereupon the same shall be amended )

accordingly, and judgment shall be delivered after it shall have been
5 amended.

585. In any criminal case either reserved as aforesaid or brought be-
fore it by Writ of Error, the Court of Appeals-shall be of opinion that
the conviction was bad from some cause not depending upon the merits
of the case, it may by its judgment declare the same, and direct that

10 the party convicted be tried again, asif no trialhad been had in such
case.

536. Whoever shall forge or alter, or shall offer, utter, dispose of or Forging certi-
put off, knowing tha same to be forged or altered, any certificate or ?cl““ to be
certified copy of any certificate, required or authorized by the next pre- '

15 ceding sections, with intent to cause any person to be discharged from
custody, or otherwise prevent the due course of justice, shall be guilty
of felony, and being convicted thereof, shall be liable, at the discretion
of the Court, to be imprisoned in the Provincial Penitentiary for any

period not more than seven nor less than three years.

20 20 Vic., cap. 44, secs. 22, 29.
APPEAL.

637. An appeal against, or a proceeding in error or demande en cas- Appeal, &,
sation for the quashing or reversal of any sentence or judgment !t ¢riminal

rendered or pronounced in any criminal natter by any of the Courts
or Judges constituted by this Act may be instituted or made.

925 538. The party who intends to appeal or proceed-for error, must Proceedings.
state his intention during the sitting of the Court or before the Judge
or Judges on the day the sentence is pronounced or judgment rendered,
or at all events within three days after the date of the said judgment
or sentence, he shall make and fyle his declaration either in person or

80 by his advocate or attorney at the office of the Court at the place at
which the sentence or judgment shall have been pronounced, and the
clerk shall himself if required so to do and without charge prepare
such declaration which shall be signed by the person by whom it shall
be made if he know how, and if be do not the clerk shall make a note

85 thereof and shall sign it in all cases, but the execution of the sentence
or of the judgment pronounced shall only be suspended upon an order
to that effect made by the Court which shall have rendered, or by one
of the Judges sitting therein, which said Court or Judge may in their
discretion, impose such conditions as shall appear to them expedient,

40 in consideration of such suspension of execution, or may cause the
party apellant to be imprisoned or left in prison, if the case requires it,
or may s>t him at liberty subject to such conditions and security as the
Court or one of the said Judges shall deem expedient or sufficient.

539. The appellant, either at the time of the declaration above men- Apeliants’
45 tioned or within ten days thereafter, shall fyle in the office of the Court petition.
which shall have rendered the judgment or sentence appealed against,
a petition setting forth concisely as the case may be, his reasons of ap-
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peal therefrom and for the annulling or reversal thereof and conclusions .
to the same purport.

Dutyof Clerk. 540, The clerk shall give an acknowledgment thereof to the party,

After trans-
migsion,

Extent of
Jurisdiction.

and within ten days after the reception of the said petition he shall
transmit it without any charge, together with the judgment or sentence 5
appealed against, and all the papers, evidence, proceedings and doca-
ments relating thereto, to the office of the Court of Appeal, at the place

" at which the said appeal is about to be heard.

541. So soon as the said transmission shall have been eflected the
said appeal or motion to annul or reverse shall be proceeded upon, in 10
the manner and according to the forms prescribed after such transmis-
sion, in all cases of appeal in civil cases.

542. In all cases the Court of Appeals may reject the appeal, or con-
firm or reverso or quash the sentence or judgment appealed against,
or render and pronounce the sentence or judgment which ought to have 15
been pronounced by the Superior Court or Judge (which judgment may
then be enforced as the judgment of the said Inferior Court or Judge),
or the said Court of Appeals may send the cause and the record before
any competent Couit or Judge, and the said tribunal or Judge shall
proceed to take cognizance of the matter and pronounce the proper 20
Judgment thereupon.

Writsof error  548. No writs of error shall hereafler be issued in any case what-

abolighed,.

Recusations,

soever.

Ins. Crim. Frs. 407, 408, 418, 422 to 429.-—443 to 447.—20 V.
c. 44, 8. 27. 25

DISTRICT OF GASPf.

544. If the Judge ordinarily holding the Circuit Court at any place,
be a party or recused in any case pending thereat, then it shall bere-
moved into the Circuit Court at the chef-liex in the County, or if such
cause be lawfully evoked to the District Court, then it shall be removed
into the District Court in the same County, there to be heard, tried and 30
determined by any other Judge holding the Court in- the County into
which it shall have been removed, unless the parties agree that it be re-
moved into the District Court or Circuit Court, (as the case may be),
in the other County, in which case it shall be soremoved, but subject, in
either case, to the same provisions in other respects as cases removed on 85
lli)l‘{e grounds from the Circuit ‘Court to the District Court: in other
1stricts,

Io what coun- 945, Notwithstanding any thing to the contrary in this or any former

ty actions
s{;ull be
brought.

Act, each of the Counties of Bonaventure and Gaspé shall be considered
as & Separate District, in so far as regards the County in which any civil 40
suit or proceeding in the District Court, or in the Circuit Court at the
chef-liew in either County, shall ‘be’ commenced or brought,—so that no
such suitor proceeding shall be commenced or brought in either County
unless by reason of the residence of the defendant, or of a defendant
therein, or of the cause of action baving atisen in such County, the suit 45
or proceeding could be commenced-therein if it were a separate District ;
but nothing in this section shall apply to any suit or proceeding which



105

shall be pending when it shall come into force ; And it shall not be
necessary that the registers and plumitifs of the District Court should
he kept in duplicate in the said District of Gaspé, by the District
Court shall have its separate registers and plumitifs «in and for each

5 County.

546. Notwithstanding any thing to the contrary in any former Act, it AfPP°inﬁn€=t

shall be lawful for the Governor, if he shall see fit, to appoint a Sheriff; °f °feers.
a Clerk of the Distriet Court, a Clerk of the Circuit Court at the chef-
liey, a Clerk of the Crown, and a Clerk of the Peace, in and for each of
10 the Counties of Gaspé and Bonaventure, and the salary now allowed to
the persons holding those offices jointly for the whole district of Gaspé,
shall then be divided among those who shall hold them separately, in
such proporiion as the Governor in Council shall direct; and in case of
- the death of any of the said officers, the Deputy appointed by him shall
15 hold the office pro tempore and perform all the duties thereof until a sue-
cessor to such officer shall be appointed ; and each such officer for either
County shall in and as regards such County have the powers of a similar
officer in and as regards a District, and the Sheriff of the County of
Gaspé shall appoint a Deputy in and for the Magdalen Islands as the
20 Sheriff of the District of Gaspé might do; but nothing in this section
shall be construed to prevent the Governor from continuing or appointing
a Sheriff for the whole District, or Joint Clerks of the District Court, or
Joint Clerks of the Circuit Court at the ckef-liez, Joint Clerks of the
Crown, or Joint Clerks of the Peace, if he shall think it expedient so

25 to do.

547. The record and papers in all suits or actions, real, personal or Wherorceords
nrixed, before the District Court in which the cause of -action shalj shall be kept.
have arisen in the County of Gaspé, shall be kept in the office of the
Clerk of the said Court at Percé, and the records and papers in

30 all such suits or actions in. which the cause of action shall have’
arisen in the County of Bonaventure, shall be kept in the office of
the Clerk of the said Court at New Carlisle ; and in cases where
the cause of action may not have arisen withina the District of
Gaspé, the records and papers shall be keptin the office of the

85 Clerk in the County (of Gaspé or Bonaventure, as the case may be,)
wherein the defendant shall reside, and if he be a non-resident in the
said District, then in the office from which the first writ or process in
such suit or action shall have issued : Pravided always, that in all
cases any records, or papers, or documents, filed in the said Court,

40 may be kept in, or removed to either of .the said offices in or into
which the Justices of the said Court shall direct them to be kept or

removed.

548. The Circuit Courts shall be holden every year at the times and Terms of Cir-
places hereinafter appointed, and the local extent and limits of the cuit Court.
45 jurisdiction of each of the said Courts shall be as follows, that is to say :

In the said County of Gaspé at Percé, in und for the Circuit to be peres Gircuit.
called ¢ The Percé Circuit,” from the first to the tenth day of each of
the months of March and November, both days inclusive ; and the said
circuit shall comprise that part of the said County which extends along
50 the coasts of the Gulf of St. Lawrence, from Whale’s Head on the south
side of the entrance to Gaspé Ba.gsgto Cap D’Espoir, including the
o .
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setilements of Point St, Peter, Malbay, Percé, Ance i Beaufils, and
Ance du Cap.

In the said Connty of Gaspé, at the Basin of Gasp€, in and for the
circuit to be called ¢ The Basin Circuit,” from the fifteen to the
twenty-fourth day of each of the months of Mareh and November, both 5
days inclusive ; and the said circuit shall comprise that part of the
said County which extends along the coast of the-River and Gulf of
St. Lawrence, from Cap Chats to Whales’ Head aforesaid, including
all the settlements on Gaspé Day and along the said cuast, within the
limits abovementioned. 10

In the said County of Gaspé at Grande Riviére, in and for the circuit
to be called * The Grand Rivi¢re Circuit,” from the first to the tenth
day of each of the months of April and December, both days inclu-
sive ; and the said circuit shall comprise that part of the said County
which extends along the coast of the said Gulf of St. Luwrence, from 15
Cap D’Espoir aforesaid westward to Point Maclierel, at the Entrance
of the Bay of Chaleurs, including the setilements of Cap D’Espoir,
Petite Riviére, Grande Riviere, Pabos and Newport.

In the said County of Gaspé, at Amherst Harbour, on the principal
island of the Magdalen Islands, in and for the circuit to be called 20
“ The Magdalen Islands Cireult,” from the first to the tenth day of
July, both days inclusive ; and the said circuit eball include all the
islands calledthe Magdalen Islands, so long as the same shall form
part of this Province.

In the said County of Bonaventure, at New Carlisle, in and for the 25
circuit to be called * The New Carlisle Circuit,” from the fifteenth to
the twenty-fourth day of each of the months of May and December,
both days inclusive ; and the said cireuit shall comprise that part of
the said County which extends ulong the coast of the said Bay of
Chaleurs, from Point Mackerel aforesaid, westward, to the river com- 30
monly called and known as the River Capelan, near Black Cape in
New Richmond, including the settlements of Ance au Gascons, Port
Daniel, East Nouvelle Hope, Paspébiac, New Carlisle and Bona-

venture.

In the said County of Bonaventure at Carletop, in and for the circuit 35
to be called ¢ The Carleton Circuit, from the fifteenth to the twenty-
fourth day of each of the months of January dnd July, both days inclu-
sive ; and the said Circuit shall comprise tLat part of the said County
wnich extends eastward from the said River Capelan, to the western-
most boundary of the Seigniory of Shoolbred. 40

In the said County of Bonaventure, or as near as conveniently may be
to the place called The Mission at Ristigouche, in and for the Circuit,
to be called “ The Ristigouche Circuit,” trom the twenty-seventh day of
January to the fifth day of February, and from the twenty-seventh day 45
of July to the fifth day of August, both days inclusive; and the said
Circuit shall comprise all the settlements on the north side of the said
River Ristifoucbe, from the River Escominac upwards, to the western-
most boundary of the said County.
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The three first juridical days only of each term shall be return days ; Terms tolast
and at the close of the third juridical day, or at any time thereafter, the threo days.
Judge may, if there be then no business before the Court, close the
sittings thercof until-the then next term: And provided also, that.any

5 person carrying on business as a trader, or as a fisherman, in more than
one of the said Circuits, may be sued i the Circuit in which he shall
havehis domicile, or in any onc in which he shall be carrying on business
as-aforesaid.

TERMS OF THE DISTRICT COURT.

10 at the times and places hereinafter mentioned, to wit: At Percé, afore-
said, from the 21st to the 30th day of August, both days inclusive ; and
at New Carlisle, from the 4th to the 13th day of September, both days
inclusive, excepting always Sundays and holidays, and the sittings of the
the Court at the said two places shall be dcemed to constitute %ut”one

15 term, each juridical day of which shall be deemed a return day for all
actions aud orders returnable into the said Court. ‘

549. The District Court shall sit cvery year in the District of Gaspé, 11; t(.}ho Déatrict
of Gaspé.

550. The Court of Assize shall be held yearly in and for each Courtof
of the said Counties of Gaspé and Bonaventure, by three Justices of the Asize
Peace (one of whom-shall be a quorum) residing in such County, at the

20 times and places following, that is to say : In the said County of Gaspé,
at Percé and at Gaspé Basin, during the three days immediately follow- .
ing the sittings of the Circuit Court at the said places respectively ; and
in the County of Bonaventure, at New Carlisle and at Carleton, during
the three days immediately following the sittings of the Circuit Court at

25 the said places respectively. '

SITTINGS OF THL HIGH CBIMINAL COURT.

551. Whenever any offence shall be committed in the said District of To what guol
Gaspé, the offender, if committed to gaol before trial, may be committed ;’;fi“;f,‘i;’ﬂ’;f}
to the comnon gaol of the County in which the offence shall have been o
committed, or may in law be deemed to have been committed, and if
30 tried before the High Criminal Court for the said District, shall be so
tried at the sitting of such Court held in the County to the gaol of which
he shall have been committed, and if imprisoned in the common gaol
after trial, shall be so imprisoned in the common gaol of the county in
which he shall have been tried. S

35 552. And to exempt as far as may be consistent with the due admin- Terms.
istration of justice and the well being of the District, the inhabitants
thereof from attending, unless in cases of necessity, the criminal sittings
of the High .Criminal Court as jurors, by which considerable loss
of time and cxpense are incurred, frequently to the serious inconvenience

40 of individuals, as well as to avoid the cxpense of summoning at the
public charge grand and petty jurors, when there may be no business of
urgency requiring the attendance of such at the sittings. of - the
said Court at Percé or ot New Carlisle; Be it enacted, that if during
the sitting of the said Court at either of the places aforesaid, there

45 shall be any criminal matters requiring despatch, it shall be lawful for
the said Court to fix such day or days in the .course of the sittings
thereatas may best suit the public convenience for the hearing, trial and .
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disposal of such criminal matters, and to issue the necessary precepts ad--
dressed to the Sheriff for summoning grand and petty jurors, but that
without such special order of the Court, no precept shall issue for sum-
moning jurors to attend any criminal sitting of the said Court; and in
case of the issuing of any such precept, it shall be the duty of the Sheriff 5
of the District of Gaspé to be appointed in pursuance of this Act, to cause
such precept to be executed with all possible despatch, and with as little
expense as possible to the Province for mileage or other incidental charges

arigsing therefrom.

553. In civil cases no person residing in the County of Gaspé 10
shall be liable to be summoned thence as a witness before the District
Court when sitting in the County of Bonaventure, nor vice verss
shall any person residing in the County of Bonaventure be liable
to be summoned before the said Court when sitting in the County of
Gaspé ; Provided always, that nothing herein contained shall exonerate 15
any person being a non-resident in the County in which the said Courts
may, be sitting or to sit, from appearing and giving evidence as a witness
before the said Court, if duly served with a subpena or order of the
Court to that effect, within such Couaty, during the sitting of the Courts

or within three days next before such sitting. 20

All sales of real or immoveable property of whatsoever description, to
be made in the said District of Gaspé by the Sheriff thereof, under any
judgment, writ of execution, or order of Court, shall be made in the
township, settlement, or place where the property for sale is situate, and
on the spot if practicable, or otherwise at the most public place nearest 25
thereto, in the township, settlement, or place_ within which the property
for sale is situate, and of which most public place it shall be the duty of
the Sheriff to give particular notice in his official publication of the sale,
in addition to the other notices which by law he shall be bound to give

in such publication.

554. All the general provisions of this Act not inconsistent with those
specially applicable to the District of Gaspé, in this or any other Act,
shall apply to the said District.

MAGDALEN ISLANDS.

And ingsmuch as the peculiar situation of the Magdalen Islands, in
the Gulf of St. Lawrence, demands special provision touching the admi- 35
pistration of justice therein; therefore—

555. The said lslands shall continue to form a Circuit by themselves
and the Circuit Court sitting there shall not have concurrentjurisdictior;
with the said Court sitting in any other place in the District of Gaspé
nor shall the Circuit Court at any other place in the said District have 40
concurrent jurisdiction with the Court sitting in and for the said Circuit
of the Magdalen Islands, and the Circuit Court shall, with regard to the
said Circuit of the Magdalen Islands, have the same jurisdiction in all
civil cases as the District Court inany other place ; and the Clerk of the
said Court shall have the same powers as the Clerk of the District Court 45
at any other place; and no civil caso in the said Circuit Court shall be
evocable from the same by reason of the nature, value or the amount of
the property or sum of money demanded therein.
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558. The proceedings in the said Circuit Court shall be summary, as Sunmary
in non-appealable cases, except that in uppealable cases notes of the Procecdings.

evidence and oral admissions, and the substance of the pleadings, shall
be taken by or under the direction of the Judge, signed by him and
5 filed in the record, in the manner provided by this Act in cases of like
amount in other Circuits or in the District Court; the pleadings in
every case shall be tnstenter, as in non-appealable cases, and shall be
oral, upless the Judge, on the application of the parties, having written
pleadings ready when they make the application. shall otherwise order. -

10 557. There shall be two Terms of the said Court yearly in the said Terms.

Circuit, one of which shall be called and known as the Spring Term, and
the other the Autumn Term, and the day on which each Term shall
commence and end shall be fixed by the Governor, by Proclamation,
and may be altered in like manner; but such Terms may be continued

15 by the Judge until he shall declare that there is no business before the
Court, and shall close the Term ; and every day in Term- and no"day out
of Term shall be a return day for writs and process of the said Court.

558. An. appeal shall lie from the Judgment of the Circuit Court in

the said Magdalen Islands tc the Court of Appeals at Quebec, in every

90 case in which an Appeal would lie to the said Court if such Judgment

had been rendered in the District Court or at any other place, necessary

that the delay for transmitting the petition in appeal, the record proceed-

ings and other documents relating to ithe cause so appealed shall be
increased threefold that prescribed™in ordinary cases.

Appeal,

26 559. Any Judge of the District Court while sitting at the Magdulen Powers of
Islands shall have all the powers and authority with respect to the ad- Judges.

mission of Bailiffs now vested in the District Court for Lower Canada,

or any Judge of that Court, and the Clefk of the Circuit Court held at

the said Islands shall, for such purpose, have all the powersvested in the
80 Prothonotary of the Superior Court.

560. The Clerk of the Magdalen Islands Circuit Court shall be’ ez
“officio Deputy Clerk of the Peace, and shall within the limits of the
said Islands have all the powers and authority of the Clerk of the Peace
for the District or County of Gaspé.

35 561. The Court House or place at which the Circuit Court shall be
held shall be provided by and at the cost of the local Municipality of
the said Islands, in like manner as elsewhere, and under the samie pro-

visions.

562. Out of the said Lower Canada Municipalities Fund, the sum

40 of four hundred pounds shall be applied to build a Court House and
Gaol in the said Magdalen Islands, on a sitc to be furnished by the
Municipality of the said Islands, and approved by the Commissioners of
Public Works, in the manner and subject to the provisions hereinbefore
made relative to the building of Court Houses and Goals in the new
45 District= ; and such Gaol shall be wsed as a common Gaol and House

of Correction.
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563. The Sheriff of the District of Gaspé shall appoint 8 Deputy who. pé w0 appoint
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tody therein, and shall have all the powers of the Sheriff in civil and in
criminal cases in and with respect to the said Magdalen Islands, and also

in the remainder of the District of Gaspé with respect to the conveyance

of prisoners from the said Islands to any common Gaol in the said Dis-
trict, and other matters necessarily connected with the administration of 5
Jjustice in the said Islands, and such further powers as the Sheriff may.
sec fit to deputo to him : Provided always, that the said Sheriff shall
have another Deputy for all purposes in that one of the Counties in his
District in which he does not reside.

GENERAL PROVISIONS.
GAOLS,

564. If the Sheriff of any District shall deem any Gaol therein
unsafe for the custody of prisoners, or shall deem such Gaol over- 10
crowded, he shall report the fact to the Governor, who may authorize
the removal of the prisoners in such Gaol, or any of them, to any other
Gaol in Lower Canada, there to be kept until discharged in due
course of law, or until they shall be again brought back to the Gaol
from which they were so removed, either for trial at the proper Court 15
or to be again kept in such Gaol when it shall have been made safe or
shall not be overcrowded ; and a letter from the Provincial Secretary,
authorizing the removal or the bringing back of any such prisoners,
shall be sufficient, and, by virtue thereof and of this Act, the Sheriff
shall have full power to remove or to bring back such prisoners, as the 20
case may be, and he or his Deputies shall, while so doing, have the
same powers with regard to them in the District to which they shall
be conveyed and in any District through which he shall pass with
them, as he would have in his own District; and the Sheriff and
Gaoler of the District to the Gaol in which they shall be conveyed, 25
and their Deputies, shall have the same powers with respect to them,
froni the time of their delivery to such Sheriff or Gaoler, as they would
have if such prisoners had been originally committed to the Gaol in
such last mentioned District.

DEPOSITING OF NOTARIAL ACTS.

565, Within three months after this seetion shall take effect, all the
Notarial Minutes, Repertories and Indexes and other Notarial Docu- 30
ments and papers of any Notary in the custody of any Board of No-
taries, shall be transmitted to the Clerk of the District Court in the
District including such place where such Notary died or resided when
he ceased to practisc, or practised next hefore he left the Province or
became incapable of acting as a Notary, or was interdicted or remov- 35
ed from office ; and the same being so transmitted shall remain as
part of the Records of the oftice of such Clerk; and the expenses of
such transmission shall be defrayed by the Clerk of the District for
which such Board of Notaries shall-have bcen established, out of the
moneys coming into his hands and belonging to the Fee Fund. 40

566. Notwithstanding anything to the contrary in the third, or in
the ninth section of the Notarial Profession Act of 1850, chapter 39, the
minutes, repertory and index of any Notary practising in any District
in Lower Canada, who shall die or become incapable of acting as
such, or shall refuse to practise and to deliver copies of his notarial 45
deeds, or shall have been interdicted or removed from office, or shall
have left his domicile in Lower Canada, or who shall wish to with-
draw from practice, shall be dJeposited by him, or by the party in
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whose custody he shall have deposited them, or by his heirs or legal
representatives, in the office of the Clerk of the District Court for the
District in which suchenotary shall have resided, instcad of being de-
posited with the Secretary of any Board of Notaries.

5 567, The Clerk in whose office and custody any such Notarial Min-
utes and documents shall be or cught to be deposited under the two
next preceding sections shall have the action lor compelling such de-
posit which is given to the Secretary of the Board of Notaries by the
said ninth section of the said Act of 1850, chapter 39, and such action

10 may be heard, tried and determined in the manner therein provided,
and under the like penalties for entorcing any judgment therein ; and
generally the said ninth section shall, as regards Notaries, who shall
have died or ceased to practise while resident in any District, be con-
strued and carried into effect by substituting the Clerk of such District

15 for the Boatd of Notaries, or Secretary to such Eoard, as the case may
be ; and such Prothonotary shall have the like powers, and shall be
entitled to receive the like fees and empluments for searches and
copies, as the said Secretary would have had, and shall pay out of
them, in like manner, the like proportion to the widow or the repre-

20 sentatives of the deceased Notary.

BOARDS OF NOTARIES AND TBE BAR.

-568. Notwithstanding any alteration in the limits of any District
under this Act, the several sections of the Bar and Boards of Notaries
in Lower Canada shall not be affected by such alteration, but shall con-
tinuc with their present local limits and jurisdiction ungil altered by

25 Proclamation ; but the Governor shall have power, by Proclamation,
whenever circumstances shall in his opinion render it expedient, to con-
stitute a section or sections of the Bar, or a Board or Boards of No-
taries, in and for any District or Districts which he shall think proper
to assign as the local limits of any such section or Board, and the local

30 limits of any proviously existing Sections or Boards may be reduced ac-

. cordingly by such Proclamation, but its organization and powers shall
not be atfected except so far as they depend on snch local limits; and
any such Proclamation shall t:ke effect, as regards each section or
Board, from the day to be appointed therein for that purpose; and each

35 such section of the Bar, or cach such Board of Notaries, so constituted
by Proclamation, shall have all the powers, rights and privileges vested
in or belonging by law to any now existing section of the Bar, or to any
now existing Board of Notaries, respectively.

'TRANSMISSIONS OF RECORDS.

569. Saving the exceptions hereinbefore contained in every case

40 where any record or document is by law required to be transmitted by
any Court or by an Officer of any Court from one place to another,
such transmission may be made through the Post Office, and the party
requiring such transmission shall pay the amount ol the postage to the
transmitting oflicer before he shall be bound to make such transmission,

45 and any delay caused by such party’s fuiling to pay the same, shall be

~ reckoned against, lim as occasioned by his default.

SERVICES BETWEEN ATTORNLYS.
570. Any potice, appearance, pleading, or other document or pro-
ceeding which it may be necessary to serve in any cause pending before
any of the Courts established by this Act, shall be served upon the party
50 or upon his Attorney personally, or at the domicile elected by the party
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within one mile from the edifice or building in which the Court shall hold
its sittings, but in default of such domicile any such service may be legally
made by leaving a copy of the paper or docurgent to be served at the
Office of the Court before which the cause shall be pending, or by for-
warding it, under cover, to the party or his Attorney by mail, from the
place at which such Court shall sit during the bours the Post Office is

open.

Parties prefer- 571, The party advocate or Attorney who shall prefer that services to

ring service
by post.

When this
“Act shall go
into force.

When the
proclamation
¢hall issue.

be made so upon him should be transmitted by Post as prescribed in the

last foregoing section, shall only be obliged to make a declaration to that

effect at the office of the proper Court, and thenceforth any such service
. shall be made on or addressed to him and not otherwise.

TRANSITORY PROVISIONS.

572. This Act shall go into force on the first day of the month of Sep-
tember, one thousand cight bundred and ffty-eight, to all intents and
purposes whatsoever, and in every District, but as regards the administra-
tion of Justice in criminal matters only, the District of Argenteuil, the
District of Joliette, the District of St. Hyacinth, the District of Iberville
and the District of Beauharnois, shall be deemed to form and shall form
but one and the same District with the District of Montreal ; and the
District of Saugenay shall form but one and the same District, with the
District of Quebec ; and the Districts of Rimouski and Montmzfgny shall
be deemed to form and shall form but one and the same District with the
District of Kamouraska ;:and the Districts of Arthabaska and Bedford
shall form but one and,the same District with the District of St. Francis,
until the day-following that onwhich it shall have been declared by the
Governor’s Proclamation, that a suitable Gaol and Court Hoise have been
erected in any of the Districts so united or joined to another.

573. The proclamation mentioned in the last section may issue when-
ever such Court House and Gaol shall be built and ready in any one Dis-
trict, withuut awaiting until the same progress shall have been made in all
the other Districts ; and from and after the day which shall, as above men-
tioned, follow the issuing of the said Proclamation, this Act shall come
into force to all intents and purposes whatsoever in matters both civil
and criminal as regards the District to which such proclamation shall
have been directed, and all provisions of this Act specially applicable to
such District shall apply and take effect ; and such District shall thence-
forward cease to form a part of the District to whichitis united in the
manner above mentioned as regards the administration of justice in
criminal matters, but this shall in no way affect proceedings peading in
the latter District, or which may have been commenced therein previous
to the day after the issuing of the said Proclamation, nor prgsecutions
for any criminal offences whatsoever which may have originated previous

to such day.

Substitution of 574, Saving the restrictions, modifications and changes result-
now Courtsfor iy from this Act, the Court of Appeals,the District Court, Circuit

present one,

.Court, the High Criminal Cousrt, and the Court of Assize, shall
supersede the present Courts as follows : the first-mentioned Court
shall 1ake the place of the Court of Queen's Bench, as a Court of Ap-
peal ; the second that of the Superior Court; the third that of the

10
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Circuit Court ; the fourth that of the Court of Queen’s Bench as a 50

Criminal Court,and the fifth that of the court called the Court of General
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Sessions of ths Peace or Court of Quarter Session, abolished by this
Act, as are also all the Courts last above-named :—and all powers,
authority, jurisdiction and duties appertaining at the time of  bringing
this Act into force, to any court so abolished, or to any of the Judges
5 called to preside therein,—shall (in so far as they agree with the pro-
visions of this Aect) be vested in the couit appointed to supersede
such Court and in any Judge called to preside therein ;—and all laws
in force when this Act shall take effect and not repealed, changed, or
modified hereby, which regulate the mode of procedure and practice,
10 both in term aud in vacation, before any Court so abolished or before
any Judge holding the same, sha'l continue to govern and regulate
the procedure and practice before the Court.appointed to superscde the
same, and before all Judges called to preside thercin.
575. All officers of justice, functionaries, Justices of the Peace, Jurisdiction of
15 gaolers, bailiffs, constables and all other persons who, being residents present offi-
within the territory formed by the districts united as above, shall con- Z‘;Zot?"fg’,’
tinue to hold their offices as such when this Act shall come into division of
force shall continue to hold and exercise all powers, authority, juris- Districts.
diction, and duties in criminal matters, and in all things whatsoever
20 relating to the administration of justic: in eriminal matters, throughout
the whole of such territory, until the day on which one or more of the
districts so united to another district shall be detached therefrom by
proclamation in the manner hereinbefore provided ;—and according as
such separation shall 1ake place, the powers, authority, jurisdiction and
25 daties vested in such different officers, shall be restricted to the terri-

tory remaining.

576. All Judges in office when this Act shall come into force, shall Judges to
- remain in office as if they had been appointed under this Act, that is to [gnei® 18
say, the Chief Justice of the Court of Queen’s Bench shall continue tobe =
30 Chief Justice of the Court of Appeal ;—the Chief Justice of the Supe-
rior Court shali continue to be and shall be Chief Justice of the District
Court, and all puisné Judges of the said Superior Court shall be Judges

of the District Court.
Al officers of justice, functionaries, sheriffs, prothonotaries, justices officems to -
35 of the peace, bailiffs,.constables, and all officers or persons in auny corlwtinue to
way connected with the administration of justice in criminal matiers, bold office.

who may be in office when this Act shall come into force, shall con-
tinue to hold such offices as if they were thercunto appointed by this

Act,

577. The same <hall apply to every prothdnotary or Clerk of the Prothonota.
Superior Court who shall, after the passing of tlie said Act, continue Tics-
to hold the office of Clerk of the District Court for the district in wlich

he may then reside.

578. All commissioners for taking affidavits appo'nted before this Commis:ion.

40

45 Act shall come into force, and who shall have acted as such up to thut & for tking

timg, shall continue to act as commissioners of the District Court as if
théy were appointed under this Act.

p200
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Clerkof Court  B79. The Clerk of the Court of Appeal, acting as such when this
of Appeal-  Act shall come in force. shall continue to be and shall be ¢ Clerl of the
Court of Appeal” as if he were appuinted under this Act.

Exceptions; 580. But the Sheriffs, prothonotaries, and clerks in office, when this
Act shall come in force, in the present districts of Richelien and Beauce,
shall cease to act as such.

Bectimsnot  O81. Nothing in’the above shall prevent the effcet of the sections
affected. 574, 5715, and 777.

Securities of _ D82. All bonds given before this Act shall come in force, by any
officers of  Sheriff; Coroner, Prothonotary or Clek, Clerk of the Crown or
Ju-tice “}°°"‘ Peace, bailiff or any other peace officer, whether superior or in-
tueln foret. ipferior in rank to those above mentioned, and by their sureties, for the
due performance of all their dufies and functions and for the duly
accounting for and reimbursement of all. moneys received by them in
their respective capacities, shall, notwithstunding this Act and the
changes in the names of their offices and of the different Courts to which
they may be attached, continue to have lull force and efleet as regards
all parties as if such bonds bad been respectively given under the pro-
visions of this Act, and with conditions in accordance therewith,

Appointments  583. It shall be lawful for the Governor, at any time during the
month previous to the day on which this Act shall take effect, to appoint
any officers whose services may be useful or necessary for the proper
working of this Act.

Transmission 584, Whenever under any provision of this Act thé Court shall

5

10

15

20

of records.  cease to be held at uny place, the records, registers, muninents, and 25

Jjudicial and other proceedings in the Court at that place where the
Superior Court shull be held for the District ineluding the place where
the Court shall so cease o be held; and no judgment, order, rule or act
of the Court at such place, legally pronounced, given, bad or done, shall
be avoided by the Court ceasing to be held at such place or by such
transtnission, but_shall remain in full force and virtue ; nor shall any
action, information, suit, cause or proceeding be thereby abated, discon-
tinued or annulled, but the same shall be transferred, in their tl.en pre-
sent condition, respeciively, to and shall subsist and depend in the Court
at the place to which the records therein are se to be transmitted, and
as if they had -there been respectively brought or recorded, and other
and further proceedings shall be therein had 10 judgment and execution,
or subsequent thereto, as they might have been at the place where the
Court shall so cease to be held; and any person who shall have been

So

35

thercin ordered to appear or do any other thing at any time at such 40

place, shall appear or do such thing at the same time at the place to
which sach records are to be transmitted, and under the like penalties
in case of default, unless the Judge shall in any case substitute anuther
time, as he is hereby empowered to do.

I caso of 585. Whenever under the provisions of this Act, or any other, the 45

::I;m:';;gliz time or place for holding any Term of any Court shall, be altered, and
iz terms, DY person shall have been ordered to appear or to do any other thing
in such Court which must be done in Term, on a day which by reason
of such alteration shall no longer bo a day in Term, or at a place where
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the Court shall no longer be held, then sach thing shall he done by such
person on the first juridical day in the Termn, ord nary or extraordinary,
next after that on which but for such alteration it ought to have been
done (unless the Court shall appoint another day, as it ay do), and at
5 the place where the Court shall be then held, and to which the records
and muniments of the Court shall be removed, and at which all matters
commenced.at the former place of holding the Court shall be continued

and completed.

586. No alteration in the limits of any District or Circuit, or in the Proceedings
before Justices

80 local jurisdiction of any Court, Judge or Justice of the Peace, shall of th Po
affect any suit or proceeding pending when such alteration shall take Aot
place, but suc suit or proceeding m 1y be continued to judgment and
proceedings after judgment may be had, in the Court at the ptace to
which such case commenced or to which it shall be transmitted, or

15 before the Judge or Justice before whom it commenced, in like manner

-as if mo such alteration had taken place.

587, The terms and sittings of any Cour¢ abolished by this Act, except Terms of
in so far as they are hereby changed or modified, shall remain the same Courta
as regards the new Court, uatil they shall be differently arranged or

20 urtil they shall be altered by competent authosity, aod in the mauner .

prescribed by this Act.

588. The rules and regulations as to,the mode of procedure befors Rulesof
. any Court, abolished by this Act, or before any Judge holdmg the same, Pructice
shall, except in 8> far as they may be changed, altered, or modifizd by
25 this Act, remain in force as the mode of pracedure and rules of practice
before the new Court and before the Judge appointed to hold the same,
until they shall be cbanged, amended, modified or repealed in the man-
ner prescribed by this Aot.
The same shall apply to the salaries to be paid, and to the tariff of ;}c-gg tosifis of

90 fees for officers of justice, advocates, counsel and attorneys.

589. Within three months after the passing of this Act the Judges of Modifieation
the District Courtor any five of them shall repeal the rules of practice and 2ad tonsoliZes
tariff of fees then in force, with a view to their total modification and con- ;’?‘;ﬁc;ﬁ‘n
solidation, and shall substitute therefor such regulations as regards the Ditrict

‘g5 made of procedure, and such tariff of fees as they may deem expedient for Court, &6
officers of justice {when the Governor js not authorised to regulate such
fees), counsel, advocates, aad attoruies practising inor out of term, before
any Court created by this Act (the Court of Appeal excepted), or before
any Judge holding such Court, and this shall apply in all cases not

{to provided for in this Act, and provided such regulations and tariff con-
tzin nothing contrary to the provisions of this or of any Act then in

force.

¢

ppea] Same in Comrd
o

The same powers and duties shall te vested in the Tourt of A
f Appeal

and in the majority of the Judges of the said Coutt. -

a5  590. Theaew rules and tariffs of fees shall be signed by at least five Their publiz=
of the Judges of the District Court, and shall be printed and published v
in the English and French languages, and fyled at the office in the city
af Montreal of the Court to which tney refer; and shall thenceforward
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and without further formality take effect throughout the whole of Lower
Canada until such time as they shali be rescinded, changed or amend-
ed in the manner prescribed by this Aet.

ACTS REPEALED.

591. All the Acts enumerated in the Schedule No. 2 to this Act an-
nexed shall be and arc hereby repealed, and also all Acts repealed, 5
rescinded or amended by any of the said Acts, and ali Acts or parts of
Acts in force when this Act shall take effect which may be inconsistent
with the provisions of this Act.

INTERPRETATION.

592. This Aet shallbe known and referred to and may be cited as
“ Tue JupicaTure Act oF 1838.° 10

583. The English and French texts of this Act shall be interpreted
the one with the other, tu the end that the versicn and interpretation
thereof best calculated to promote the ends of justice, and the elucida-
tion and success of truth and good faith may be thereby attained.

. 594. The words ¢ Official Gazette shall mean ¢ The Carada 15
“ Gazelle;” or any other journal published in the same-manner by
and under the authority of the Provincial Government,

595. The words “new districts” occurring in this Act shall mean
the following districts constituted by this Act :—the district of Argen-
teuil, the disirict of Jolictte, lhe disirict of Saguenay, the district of 20
Rimouski, the district of Montmagny, the district of Arthabaska, the
district-of Bedford;-the district of St. Hyacinth, the district of Iberville,
the district of Beauharnois.

596. The Interpretation Act shalil apply to this Act.
PUBLICATION.

597. It shall be the duty of the Provincial Secretary, immediately 25
after the passing of this Act, to cause to be printed a sufficient number”
of copies thereof in pampblet form, in the manner in which the Pro-
vincial Statutes are now published, with the English and French texts
side by side, together with such paris of the Acts mentioned in Sche-
dule No. 3 to this Act annexed as may still remain in force, and an 30
analytical index of the contents, arranged in alphabetical order, and
to cause the same to be distributed in Lower Canada as the Governor
in Council shall think fit
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TABLE C.

Costs and fees allowed to the respective Officers, Council, Advocates and Attorneys, on
proceedings in the Court of Appeals.

TO TBL COLERK OF THE COURT OR JUDGL APPRALED FROM. £ s d

1 [For preparing tho record of the cause, with gll the necessary certifientes, and his trouble
1n ite transmission,see..eususee 010
2 |For tho transcript, 6d. per 100 words, provided that in no case it excceds............ 1 0
8 |For the security bond to be farnished on every appesl, or procecding in error, and for all
the necessary copies thereof, to tho clerk who shall receive and deliver them...... 010 0

®esectsrrrscssssvcsnstcrtrinacn CEER R

(=2

T0 THE CLERE OP THE OOURY OF APPRAL.

On overy copy delivered by him, 6d. per 100 words, and 2s.6d. for the certificate at
the foot of cach copy. - .

On cvery security in appeal to Her Majeaty in Council, and for neccssary copies, not
€XCeediDE LWO oo eerunrnroronsssssosssoonsantosenasnse etrsevesecnaresecoes

For the preparation and transmission of the record, in the case of No. Seevevonenes

For the transcript, 6d. per 100 words, in the case of No. 5.

For taxinz every bill of costs. .....co0veee.s ceeraces tecessesnisraens cresasesenes

On the entry of any appeal or proceeding in error..... tesbceascnserarsevetsannne

On tho appearanco of the respondcit...ceieeereeessscseosscasscscnasssassocsene

QOWDID (- ] [
Lol T

-
COoOw OO0
QOO OO0

TO THE (RIER,

[N
[~}

TR I 0

11 10n tho cotry of any appeal proceeding il €TTOF...eeeussssssvosnonsssscocsnasnes 0
12 |On the appearanco of &e respondcnt.?........................

YO TOC BAILIFYS.

13 [Tho same fees a3 those wllowed to bailiffs on any procceding in the Distriet Conrt.

PACTUML,

14 {For the cost of printing any Factum..ecevoereenn., P 100
T0 THL ATTORNETYS,

If there bo no contestation on the appeal or ;;rocccding in error:~—~

15 ITo the Attorney for tho appellant voeveveveocecerearasorisnssnens
16 |To the Attornoy for the respondent....sevvecesvesosvaces

(- Ko
<
[~ N =]

If there be o contestation s—
17 |To the Attorney for tho appellant ouvuieessesrroorossenssenses coasrsvanssnasss 10 0
18 |To the Attorney for the respondent eeeveevvesecsesorersosraorinsesssssacnseanns 710

(=X

TAXISe

Tho taxes imposed in relation to tho erection of the Court House in Montreal shall
hereafter bo as follows:—

19 |On tho entry of any appeal or proceeding in error, by the appallant..eeceensieneenns

20 (On every appearance by the respondent ..... secerracnesaresas

21 |On every security in appeal to Her Majesty in Her Privy Couneil....... ..

22 {On the preparation and transmission of the record in the latter ¢aso

R R TR

bt o e pot
-
(==}

[=F-X~X~}

23 |No other costs and fecs thon those above fixed sball be liable to bo taxed u‘;J
against tho losing party, cxeept that o all cases it shall be lawful for the Court o
Appeals, by the judgment which shall bo rendered in any cause or matter, to allow
to Ezo Advocate, Attorney or Counscl of any of the parties such additional fee as
tho importance of the sorvices rendered, or the particalar or extraordinary circum-
stances of tho case may justify,
24 {Every bill of costs ehall bo firat taxed by the Clerk of the Court of Appeals, and after-
wards approved by one of tho Judges of the said Court, but it may bo afterwards
revised Eeforo tho Court or out of tho Court, by one of the Judges thercof, on 8
simple ordinary motion to that effect.

0209
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SCHEDULE No. 1.

Whereas at the (describe the Court) held at

in the District of on the day of
18  and the following days : A. B. late of

having been found guilty of (felony, or as the
case may be) and judgment given thereon that (sfate the substance of
the judgment) the Court before whom he was tried reserved a certain
question of law for the consideration of the Court of Appeals for
Lower Canada on the appeal side therecf, an execution was tEereupon
respited in the mean time ; This is to certify that by the said Court of
Appeals sitting at the City of (Montreal,) according to law, it
was considered by the said Court that the judgment aforesaid should be
(annulled, and an entry made on the record that the said A. B. ought
not in the judzment ot the said Court to have been couvicted of the
felony aforesaid, (or as the case may be,) and you are thereby herewith
required (forthwith to discharge the said A. B. from your custody, or as

the case may be,)

E' F.
Clerk of, &c., (name of the Court.)
To the Sheriff of

and the Gaoler of
and to all others whom it may concern.

SCHEDULE NO. 2.

All the Acts and parts of Acts bereinafler mentioned shall be and
remain repealed from the day on which this Aect shall go into force in-
clusively, and also all the Acts repealed by them, to wit :

Ordinances of the Legislative Council of the Province of Quebec.

The Ordinance twenty-fourth George the Third, chapter onc.
The Ordinance twenty-fifth George the Third, chapter two,
The Ordinance twenty-seventh George the Third, chapter one,
The Ordinance twenty-seventh George the Third, chapter four.
The Ordinance twenty-ninth George the Third, chapter three,
The Ordinance twenty-ninth George the Third, chapter four.
The Ordinance thirty-first George the Third, chapter <wo,
The Ordinance thirty-second George the Third, chapter two,

Acts of the Parliament of Lower Canada.

Tbe Act thirty-fourth George the Third, chapter six.
The Act thirty-fifth George the Third, chapter one,
The Act forty-first George the Third, chapter seven,
The Act forty-first George the Third, chapter eight.
The Act forty-first George the Third, chapter fifteen,
The Act forty-eighth George the Third, chapter twenty-two.
The Act fifty-second George the Third, chapter eight,
The Act first George the Fourth, chapter eight,

The Act third George the Fourth, chapter seventeen.
The Act fourth George the Fourth, chapter seventeen,
The Act fifth George the Fourth, chapter two,
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The Act seventh George the Fourth, chapter six,

The Act seventh George the Fourth, chapter cight.

The Act scventh George the Fourth, chapter nineteen,

The Act ninth George the Fourth, chapter ten.

The Act ninth George the Fourth, chapter twenty-seven,

The Act ninth George the Fourth, chapter twenty-eight, |
The Act tenth and eleventh George the Fourth, chapter sevéi.
The Act tenth’and eleventh George the Fourth, chapter seventeen.
The Act tenth 20d eleventh George the Fourth, twenty-two.

The Act tenth'and eleventh George the Fourth, chapter twenty-sis.
The Act second William the Iourth, chapter eight.

The Act third William the Fourth, chapter eighteen.

The Act fourth William the Fourth, chapter four,

The Act sixth William the Fourth, chapter four.

The Act sixth William the Fourth, chapter ten.

The Act sixth William the Fourth, chapter fifteen,

Ordinances of the Special Council for the affairs of Lower Canada,

The Ordinance second Victoria,,chapter twenty-eight.
The Ordinance second Victoria, chapter forty-seven.
The Ordinance second Victoria, chapter forty-cight.

Acts of the Parliament of Canada.

The Act seventh Victoria, chapter pineteen,
and all subsequent acts amending it in any way.
The Act seventh Victoria, chapter fifteen.
The Act seventh Victoria, chapter seventeen,
The Act twellth Victoria, chapter thirty-seven.
The Act twelfth Victoria, chapter thirty-eight,
The Act twelfth Victoria, chapter thirty-nige.
The Act twelfth Victoria, chapter forty,..
The Act twelfth Victoria, chapter forty<one.

‘The Act twelfth Victoria, chapter forty-threc.
and the Ist, 2nd, 3rd, 12th, 13th, 14th and 15th sections of the Act

twelfth Victoria, chapter forty-two, and all subsequent Acts amend-
ing the six last mentioned Acts,
The Act thirteenth and fourteenth Victoria, chapter thirty-seven, and all the
Acts amending it, excepting all that shall be then in force in the
said Act relating to the compilation and publication of the Judicia
decisions.
The Act fourteenth and fifteenth Victoria, chapter eighteen,
‘The Act fourteenth and fifteenth Vietoria, chapter niueteen.
The Act fourteenth and fifteenth Victoria, chapter eighty-nine,
The Act sixteenth Victoria, chapter thirteen.
The Act sixteenth Victoria, chapter one hundred and ninety-four.
The Act sixteenth Victoria, chapter one hundred and ninety-five,
The Act sixteenth Vietoria, chapter one huadred and ninety-six,
The Act sixteenth Victoria, chapter two huodred and ninety-pine.
The Act sixteenth Victoria, chapter two hundred.
The Act sixteenth Victoria, chapter two hundred and one,
The Act eighteenth Victoria, chapter one hundred and four.
The Act eighteenth Victoria, one hundred and five.
The Act vineteenth and twentieth Victoria, chapter ffty-nine,
The Act twenty Victoria, chapter forty-four.
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SCHEDULE NO. 3.

. Acts or sections of Acts to be printed and published with this Act,
viZ. ©

The Act of this Province passed in the eighteenth year of Her Ma-
Jesty’s reign, chapter 9.

The Acts of this Province passed in the fourteenth and fifteenth
Yyears of Her Majesty’s reign, chaptered 58 and 92; and the Act passed
}in the sixteenth year of Her Majesty’s reign, chaptered two hundred and

ve.

The Act of this Province passed in the eighteen year of Her Ma-
Jesty’s reign chaptered 110 ; and that passed in the sixteenth year of
Her Majesty’s reign, chaptered two bundred and three.

Those sections of the Act passed in the twelfth year of Her Majesty’s
reign, chaptered 42, not repealed by this Act; and the Act passed in
the same year, chaptered 45, as amended hy nineteen and-twenty Vie-
toria, chapter 52. .

. The Actof this Province passed in the sixteenth year of Her Ma-
Jesty’s reign, chaptered 198.

And lastly, the Interpretation Act, and the Acts amending it, and all ,
Acts in anywise.amending any of the-Acts above mentioned.
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