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« Fridny 8, Darid's School reports to be made. Rupt.of
3 s Sep. Sch. to give notice to Clerk of Muuicip.
Y SUN... @uinquagesima.
- Mon... Last day notice of trial for Co. Court. Recorder’s
5 Court sits.
& Tues... Shrove Tuesday.

- Wed... Ash Wednesday. Notice for Chancery rehearing
term to be served.
N... 1st Sunday in Lent.

.. Quarter Ress. and Co. Court sittings in each Co.

. Error and Appeal sittings. Chancery rehearing
term begins.
« 2nd Sunday in Lent. St. Patrick's Day.
N... 3rd Sundoy in Lent.

.. Lady Day.
.. Appeals from Chancery Chambers.
o i Sunday in Lenl.

NOTICE.

Subscriters in arrears are requested to make intmedialy
5:-:/""6’141 of the sums due Ly them. 1 he time jor puyment so
the '; j"’curéthe advantages of the lower rates is ectended to
vent St April wext, up lo which time all payments for the cur-

Yeur will be received as cash payments.
s

THE

Upper Canada Xabo Journal,

MARCH, 1867.

TRADES UNIONS AND CO-OPERATIVE
ASSOCIATIONS.

The struggles between labour and capital
Q"‘V_L‘ been of long duration. But inasmuch as
a':Pltal is generally represented by the few who
are P?Werful, and labour by the many who
ore Wlth'out the power of wealth, co-operation,

a;mnbmation on the part of the latter has
obs been found necessary. Fair play is the

l;]SQ.Ct to l:)e attained ; but man, in affairs of
wis}““ess, is essen.tially selfish. The employer
Dos '8 to have his work done for as little as
< s‘bll?, while the employed wants as much
esIt)?ssxble for his labour. The opposite inte-
;.S Produce conflict, and when the conflict
Dar:ng continued, distress and loss to the one
Urey or the other, if not o the public, is the
result,
masr:rhw has ever watched combinations of
i“teres: or workmefl v.vith a jealous eye. The
Comp of the public is the steady progress of
inter ce and r.nanufactures. Whatever tends
a l‘-upt this progress, attracts attention,
fap i:; t;mes is visited with punishment. [Tow
shay| bS awful t(.> combine, and when unlawful,
) w:sthe subjef:t of our present enquiry.
ang at onc.txme supposed, both in Eng-
" 2nd the United States, that a combination

of workmen to raise their wages was illegal, (per
Grose, J., in Rex v. Mawbey, 6 T. R. 619,
636,) and if followed by overt acts, was indict-
able (sce People v. Fisher, 14 Wendell, 9;
contra, The Commonwealth v. Hurst, 4 Met-
calfe, 111). The Legislature of England, by
various statutes, from the reign of Edward the
First to that of George the Fourth, prohibited
agreements either of masters or workmen, for
the purpose either of raising or lowering wages,
or of altering hours for labour, or otherwise
affecting their mutual relations. These agree-
ments were by some of the statutes enacted
to be, and by others declared to be illegal, and
the parties entering into them made subject to
punishment. But by the English statute, 6
Geo. 1V,, cap. 129, an entire change of the law
was made. By scction two, all the statutes
prohibiting such agreements are enumerated
and absolutely repealed. By section three,
prohibition is restricted to endeavours by force,
threats, or intimidation, molestation, or ob-
struction to affect wages or hours, and these
are declared illegal and punishable. By sec-
tions four and five, it is declared that neither
masters nor workmen shall be punishable for
agreements in respect of wages or hours, unless
they infringe the provisions of section three.

Judges in expounding this statute have used
language denoting that, in their opinion, the
agrecments either of all masters or all work-
men, either as to wages or hours, unless within
section three of the Act, are legal (sce Regina
v. Harris, Car. & M. 661; Regina v. Selshy,
note @ to Rowlands' case, 2 Den. C. C. 384
Regina v. Rowlands, 17 Q. B. 671, 686;
Hilton v. Eckersley, 6 EL. & B. 47).

It therefore becomes of importance to know
precisely the language of section three, and it
is as follows:—** If any person shall, by vio-
lence to the person or property, or by threats
or intimidation, or by molesting, or in any way
obstructing another, force, or endeavour to
force, any journeymen, manufacturer, work-
men, or other person hired or employed in any
manufacture, trade, or business, to depart from
his hiring, employment, or work, or to return
his work before the same shall be finished, or
prevent, or endeavour to prevent, any journey-
man, manufacturer, workman, or other person
not being hired or employed, from hiring himn-
self to or from accepting work or employment
from any person or persons; or if any person
shall use or employ violence to the person or
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property of another, or threat or intimidation,
or shall molest or in any way obstruct another,
for the purpose of forcing or inducing such
person to belong to any club or association, or
to contribute to any common fund, or to pay
any fine or penalty, or on account of his not
belonging to any particular club or association,
or not having contributed or refused to contri-
bute to any common fand, or to pay any fine
or penalty, or on account of his not having
complied or of his refusing to comply with
any rules, orders, resolutions o. regulations
made to obtain an advance, or to reduce the
rate of wages, or to lessen or alter the hours
of w. _king, or to decrense oralter the quantity
of work, or to regulate the mode of carrying
on any manufacture, trade or business, or the
management thureof; or if any person shall, by
violence to the person or property of another,
or by threats or intimidation, or by molesting
or in any way obstructing another, force or
endeavour to force any manufacturer or person
carrying on any trade or business, to makeany
alteration in his mode of regulating, managing,
conducting or carrying on such manufacture,
trade or business, or to limit the number of
his apprentices, or the number or description
of his journeymen, workmen or servants, every
person so offending, or aiding, or abeiting, or
assisting therein, being convicted thereof, shall
be imprisoned only, or shall and may be im-
prisoned and kept at hard labour for any time
not exceeding three calendar months,”

This section does not subject to punishment
persons who meet together for the sole purpose
6f consulting upon and determining the rate
6f wages or prices which they shall require or
demsand for their work, or for the hours or
time for which they shall work in any manu-
facture, trade or business, or who shali enter
into any agreement, verbal or written, among
themselves, for the purpose of fixing the rate
of wages or prices which they shail require or
demand for their work, or the hours of time
for which they will work (s. 4).

Nor does the section subject to punishment
any persons who may meet together for the
sole purpose of consulting upon or determin-
ing the rate of wages or prices which they
shall pay to their journeymen, workmen, or
servants, for their work, or the hours or time
of working in any manufacture, trade or busi-
ness, or who shall enter into any agreement,
verbal or written, among themselves, for the

purpose of fixing the rate of wages or pric
which they shall pay to their journcymed
workmen or servants, for their work, or t:8
hours or time of working (s. b).

A threat, within the meaning of section thre ;
must be an intimation made with the intentiog
of forcing or unduly influencing the condurg
of the person to whom it is addressed. It iy
now, however, too late to say that the wor}
threat is limited to the declaration of an iy
tention to < /hich have an intimatg
connection with personal violence. The cascH
that have been decided show that the wordk
must have a wider sense, viz.: a threat¥
by act or words, for the purpose of doing somey
injury to another person. But it is essentid
that it should be made for the purpose of inti§
midating the person to whom it is addressed§
(sce Walsby v. Anley, 30 L.J., M. C. 121/
O'Neill v. Longman, 4 B. & 8. 376; IHilto
v. Bekersley, 24 L J., Q. B. 853; Wood ¢t al
v. Bowron, 2 L. R., Q. B. 21, 8. C., 10 Cox,
C.C. 844; Hornbyv. Close, 2 L. R., Q. B. 153)

No doubt it was supposed by the Legislature,
when passing this Act, that if workmen on the
one hand vefused to work, or masters on the
other refused to employ, such & state of things
would not long continue, and that the party
whose pretensions were not founded on reasos
and justice would ultimately give way—the
masters, if they offered too little, or the work-
men, if they demanded too much. But the fre-
quent disagreements in England between cu-
ployers and workmen have been found to cause
sc much private suffering and public loss, that
the Queen in her recent speech, when opening
the present session of the Imperial Legislature,
drew attention thercto, and announced her
intention of issuing & commission to enquire
into and report upon the organization of Trades
Unions and other Societies, whether of work-
men or employers, with power to suggest any
improvements of the laws that may be found
necessary.,

The result will be looked for with great
interest. The attempt to prevent collisions
between capital and labour, and yet preserve
to each its peculiar rights, is, though sir. ple
in theory, most difficult in practice. It is the
right of the capitalist to have labour at a fair
compensation, and it is the right of the labourer
to have a fair compensation for his personal
strength, energy and skill. But as each views

'y

the amount of “faic compensation” from his
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own stand point, it is no wonder that they
often disngree. Complete legislation on such
a subject is impossible, and yet some legisla-
tion is necessary, and so far as England is
concerned, further legislation is imperatively
demanded.

RULES OF COURT.

The following rules were promulgated
during the sittings of Hilary Term—

It 1s Onrperes, —That the following rules
shall come and be in force in the Courts of
Queen’s Bench and Common Pleas, from
and after the last day of this present Hilary
Term:—

1. In “Easter” and *‘Michaclmas” Terms,
the first Friday, the sccond Monday, the
second Wednesday, and the third Monday,
will be “ Paper Days” in the Court of Queen’s
Bench; and the first Suturday, the second
Tuesday, the second Tharsday, and the third
Tuesday, in the Court of Common Pleas.

2. County Court appeals must be set down
for argument for the first or second Paper
Days of each Term, such day being the first
Paper day next after the date of the Appenl
Bond, unless leave be granted by the Court,
upon special affidavit, to set it down for a sub-
sequent Paper Day: and the Court will hear
County Court appeals on the first and second
Paper Days of each Term in preference to the
. other cases set down upon the Paper.

3. On the last Tuesday and Friday in
“Baster” and *Michaelmas” Terms, the
Court of Queen’s Bench; and on the last
Monday and Wednesday, in the said Terms,
the Court of Common Pleas, will take the
New Trial Paper, and proceed therewith, in
like manner as on the other days appointed by
Rule of Court for that purpose.

Duted 12th Fedbruary, A. D. 1867.

‘(Signed) W H. Drarrg, O. J.
Wit B. Ricuarps, C. J.
Joux H. Haearry. J,
Jos. C. Moruisox, .,
Apax WiLsoy, J,, C.
Jdxo. WiLsox, J., C. P.

C. P
. B.
. B.

RO

. —

JUDGMENTS—HILARY TERM, 1867.

COURT OF ERROR AND APPEAL.

Present — DrapxRr, C. J.; The CHARCELLOR;
Ricuawvs, C. J. C. P.; Haeanry, J. ; Al
Wissox, J.; J. WiLson, J. ; Mowar, V. C.

Thursday, March 14,1867
Grant v. Brown.—Appeal from Court of Chan-
cery sllowed and bill dismissed.

UcKenzie v. Yielding.—Appeal from Court of
L. neery dismissed with ¢osts.

Hunt v. Sponce —A posl from Court of Chan-
cery dismissed with costs.

Flower v. Duncan. — Appeal from Court of
Chancery dismissed with costs.

Clissold v. Muachel.—Appeal from Court of
Queen’s Bench dismissed with costs.

Friday, March 15, 1867,

Commercial Bank v. Wilson.—Case remitted
back to Court of Chancery, with a declaration
that judgment at law is totully void.

Dickson v. McFarlane.—Appeal from Court of
Chancery, dismissed with costs, Hagarty, J., dis-
senting.

Commercial Bank v. Cofton —Appeal from.
Court of Common Pleas, dismissed with costs,.
Draper, C. J., VaoKoughnet, C., and Mowat,
V. C., dissenting.

Pettigrew v. Doyle —Appeal from Court of
Common Pleas, dismissed with casts, Draper, C.J.
Van Koughnet, C, and Hagarty, J., dissenting,

QUEEN'S BENCIL.

Present :—Drarer, C. J.; Hagarry, J.;
MogrsisoNn, J.
Monday, March 4, 1867.

Acre v. Livingstone. — fleld, that the words.
“remise and release’” are not sufficient to operate-
as words of conveyance, where there is no pre-
vious estate for them to operate upon. (Hagarty,
J, dissentiente.) Rule absolute for new trial,
without costs.

Waddell v. Robertson.—Appeal dismissed witk:
costs.

Gore Bank v. Crooks.—Rule absolute to enter
ponsuit, and plaintiff’s rule discharged.

Irwin v. Donneily.—Rule nisi discharged.

Parsons v. Pharibee.---Rulo absolute for new
trial on payment of costs.

The Queen v. C+mmell.—Conviction quashed.

Davidson v. McKuy. —DRaule nisi discharged.

Foster et al. v. Glass.—Rule nisi discharged..
Leave to appesl granted subsequently.

Mitchellv. Barry.—Ruleabsolute for new trial.
Costs to abide the event.

Jackson v. Kassell.—Held, that an affidavit of
affiliation to the effect that defendant was the
father of her child, and not saying ¢ really the-
father,” as required by the statute Con. Stat.
U. C. cap. 77, is bad. Raule absolate to enter a
nonsuit,

Walmsley v. Walmslsy.—Judgment for tenant
on bot! demurrers.

The Queen v. Con tolly.—-Held, that an attempt
to have connection with & lunstic, with her con-
sent, i8 no offence; and Per Cur., conviction
quashed.

Scragy v. The Corporation of the City of Lon-
don. Ileld, that the beneficial occupant of city
property is subject to taxes, though the property
itself is exempt from texation. Held also, that
the decision of the Court of Revision, ora County
Judge, on the compiaint of & person complaining
of being improperly placed on the assessment
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rotl, is final.  (Morrison, J., dissentiente on the
fiest point).  Per Cur., judgment for defendant
on all the dowurrers.

Ofay v. Offay. — Held, that an absconding
debtor ia entitied to appear at the trial, and de-
fend in mitigation of damages. Appesl from the
decision of the judge of the Couuty Court of
Huron aod Bruce ailowed without costs.

Board of Grammar School Trustees and e
Village of Trentors —Rule discharged.

Saturday, March 9, 1805%.

Kerr v. Douglas.—Rule absolute.

The Queen v. Mograth.—Conrviction affirmed.

Britton et al v. Fisher.—Rule discharged.

In the matter of the Sheriff of the County of
York and the Recorder of the City of Toronto.—
Held, that the Sheriff of the County of York, and
not the High Bailiff, is the proper person to take
part in the selection an? summoning of jurors.
Rule nbsolute.

Attorney Generel v. Halliduy --Rule discharg-
ed; leave to appeal, on the points where leave
was necessary, refused.

The Queen v. Clement.—Rule discharged.

Jordan - Gildersleeve.—Rule absolute to set
agide ruie, '

Marrs v. Davidsoir.—Rale discharged.

Lyster v. Kirkpatrick —Raule absolute for eight
days further time, to give notice of appeal, upon
payment of costs.

In re County of Lincoln ond Town of Niagera.
—Rule nisi on sixth and seventh grounds.

COMMON PLEAS.

Present : —Ricmarps, C. J.; Apan Wisoy, J.;
Joux Wirson, J.

Monday, March 4, 1S€7.

Ralston v. Hughson —Held, 1. That ju eject-
meut by an execution creditor under a sheriff’s
deed against the judguent debtor, it is unneces-
sary to prove the judgment. 2. That a judgment
roll produced by plaintiff and afterwards by con-
sent of the court withdrawn, is as if never pro-
dcfxi?ed. Rule absolute to enter verdict for plain-
tiff.

Mahar v. Fraser.—Rule absolute for new trial
on payment of costs.

Thompson v. Bennett.~Rule absolute to enter
& uousuit.

Burnside et al. v. Marcus. — Rule nisi dis-
charged.

HMarcus v. Smith.——Rule nisi discharged.

McRaev. McGauvrean.—Rule absolute for now
trial, ccsts to abide the event.

McCormick v. McQauvrean.—If plaintiff elect,
on or before 18th March, to reduce his verdict
to 50.000 feet, and consent to a verdict being
entered for defendant as to the residue, then rule
to bo discharged ; otherwise, rule for new trial
on payment of costs, on or before 4th April next.

Kelly v. frwin —Raule absolute to enter verdict
for pluiutiff on four couats, €or $120 domages,

and for defondant on remaiving counts: in othu
respeots rule to be discharged.

White v. Cuthbertson. — Held, that where
insolvent lives in Upper Canada there can be n.
assignee appointed who is resident in Lown
Cannda.  Per Cur., judgment for defendnut op
derzvrrer.

Sanderson v. Roe.—Judgment for plaintiff o.
demurrer, with leave to amend on paytent f
costs within a fortnight, defendant undertaking
to plead issusbly, and go to trial at the next
assizes.

Stewart v. Harrold —Verdict to be entered for
plaintiff for a portion of the land, and for defen-
dant for the residue.

Van Koughnet v. Allen.—Stands till Suturday.

Bank of Montreal v. Scott. — Rule nisi dis
charged.
Kichardson v. The London and Liverpool Insur-
ance Co — Rule discherged, Richards, C. J,
dissentiente.

Saturday, March 0, 1867.

Killbride v. Cameron.—Rule discharged. John
Wilsou, 1., distentiente.

Douglass v. Barrier. — Rule absolute for new

trial on payment of costs.
Smith and Mucklestone.—Appeal from the deci-

sion of the Judge of the County Court of Fron-

teaac, dismisged with costs,

Fisher v. Ilolden.—Judgment for defendant on
the demarrer.

Taylorv. Brown.—Judgment for defendant on
the exceptions to the first count of the decla-
ration.

The Queen v. Muir.—Stands.

Van Koughnet v. Allen —Rule to be discharged,
on defendant’s undertaking to file by-luw permit-
ting plaintiff to remain in possession of the pro.
perty claimed by the corporation.

SELECTICN.

SIR EDMUND SAUNDERS.

When a chief gives the rule “to the satis-
faction of the lawyers,” he may be said to
have purchased to hifnself, in law, a good
degree. It may, possibly be said, that the
world eares little for the judges of the days of
Charles 1L, indeed, that ilr. Foss, the eminent
judicial biographer, has, with others, supplied
any information which might be desired upon
the subject, But all are not able to avail
themselves of Mr. Fosg’s extensive labours,
and the writer of this had scarcely seen his
life of Saunders when this memoir was com-
pleted. The career of the Chief Justice is,
morcover, especially interesting and instruc-
tive. It is always refreshing to dwell upon
the privileges of our free country, in which
the thews and sinews of manhood confer the
power upon their possessor of emerging from
the humblest condition to high estate in
scciety. It is easy to stamp an ignoble paren-
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?rl,g(e) upon one whose merits have forced him
thes C‘Smmonce. If, therefore, we were to hear
ress Daunders was 'nullzu.s Jilius, we must
(é:;“'l_ the story, not as quite fablglou.s, but as
SO(‘)nPH;ng of the strictest investigation. As
or thas a man has won success, he is a mark
ont e whol?, world, and we can appeal to our
Cluporaries for numerous instances where

Ou‘i most blatant fz}lsehoods have been copi-
‘\'I;OZ an.d unblushingly uttered by a class
ilce‘e !nttemeSS knows. no measure in the
e of intellectual superiority ever command-
ju:t l}ts natural march to preferment. B’ut
g hefore we enter more fully upon the bio-
lilt V' of Edmund Saunders, we must not
“nnott.o mention w!th duevl.m.noux‘ his splendid
e ‘d(()l“ Mr. Serjeant Williams, nor the at}le
Wil‘l‘(-r of the Commpn I’lg:\s, Mr. Justice
ams who has edited his father's notes,
Whose work on executors raised himself
Ce to high distinction as an author. The

4 gy
Serig . LS
he YNt took a great delight in his notes, and

Woul as fond of riding on horseback. le
afy, Losay w i i
tery, ¥ when mounting, to Richardson,

mal, ards the judge, **Now, I'm going to
\ m )

*C a long note””  These claborations are
ar to every reader of Saunders.
pa:;“lnders’ obscurity of birth may be shortly
T ed over.  Of his parents, of his relatives,

He s, A .
¢y known, and, as to any wmatrimonial

amijl;

f}ll:‘;‘(‘c on his part we are equally uninformed.
Ny dtluf‘r died, and his mother married a man
Qh‘lldcd Gregory, by whom she had several
‘nothr.e'yl' During the siege of Gloucester, his
p()‘%}rs cottage was levelled to the ground.
at"‘bly Saunders might have left his home
be « at time in quest of subsistence. e may
W w have stood alone in his generation,
Stngp 29 him, however, in Clement’s Inn, a
o \ndustious lad, very obsequious, and
Ci 'il{;ly to the attornies and their clerks.
istoy constantly employed, is with difficulty
+and even in the higher classes, the
Dlaggj oSS is often unmistakable, and yet the
. '€ manner is winning.

"}f{imns an
Wuslily

dax, subdolus, varius,
et vei simulator ac dissimulator.”

“’illif.le"‘c’“l‘ the society of Clement’s Inn were
Tugg 4 0 help Saunders. He was beyond
"lanxhin'na 0 able scribe, ambitious of * pen-
York b and, doubtless, did much small
thiy |, Oth for high and for low lawyers. And
, ', in the first instance, on a board,
Sirey. Y the Inn as a desk, on the top of a
; 9w, in order to reconcile the rap:d
of nse. s met with to the rules of ordi-
cat gy We must claim for him the meed
orensic talents.
Ilngenium ingens,
Beulto Jatet hoe sub corpore.”

f,
togl " the humblest efforts at the desk, he
M hig gt Was called, “hackney business,”
Y}’{enc&y, WD account, for which he got “a few
€ Borp, his by no means contented him,
Wed books, made himself acquainted

with forms, and, to use the words of Lord

Keeper North, became ‘‘ an exquisite entering

clerk.” In winter, while at his work, he

covered his shoulders with a blanket, tied hay

bands round his legs, and made the blood

circulate through his fingers by rubbing them

when they grew stiff” And this sign of
ability was verified in him : the more he

exerted his faculties, the more they expanded,

till, at length, he ventured to turn his mind to

that most difficult science, *Special Plead-

ing,” moreover, to take a small chamber and

furnish it. Of his success in this art, we shall

quickly see that his reports afford the wmost

brilliant testimomy. It seems that he was,

for some time, a practising attorney. There

can be but very little doubt that he followed

this vocation ; and the success he acquired was

mainly owing, in his particular case, to the

carly attachment which he formed to clerks

and their masters. It might have been

thought that after this great rise by a man of
the lowest origin, he would have been content,

and plodded through life with his ungainly

figure and still more strange habits. But the.
men of his day were the favourites of fortune,

up to-day, down to-morrow. It mattered lit-
tle whether their early advocacy was fed by

fostering disputes in a gaol, or whether, when

advanced to dignity, a charge of perjury might.
not have been interposed, so as to call from
the sovereign the exclamation, * This must

not be.”  With some of these Saunders was,

by comparison, the model of rectitude, so tha¢

a young man of ordinary ambition might have

but little scruple in venturing his prospects at

the bar. Special pleaders under the bar were-
unknown in his time; indeed, there were but

four eighty years since. Master, therefore, of
pleading, he stepped at once to the bar, and to

fair practice. It is well known that an attor-
ney becoming a counsel is usually supported

by the body, and with such zeal, that we have

two, at least for chancellors, Hardwicke and

Truro, who belonged to that rank. With.
regard to others, not akin to such patrons, it
may be said—between the venture and the

triomph lie oceans. He was admitted as a

student in the Middle Temple on the 4th of
July, 1660, as Mr. Edmund Saunders, of the

county of the city of Gloucester, gentleman,

and was called in less than four years after-

wards.

Scarcely six years had passed after the
Restoration, when the great pleader was rearly
in every cause of moment; and it is recorded
of him that he had the good tact to retain his
clients whom he had gained. He had the habit
of a great lawyer of the present day, whe,
from his youth up, was wont to present the
same principle in different aspects until it was
fully understood. This course may some-
times be tiresome to judges, but it gains the
hearts of clients. ** What makes you labour
go P said Twysden to Saunders ; “ The court
is of your opinion and the matter clecar.”
Saunders was then a young man—He was
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tenacious of his legal knowledge. Some supe-
tluous words got into & plea, which now would
be instantly rejected, but the court sustained
the objection, and against Saunders, who very
quictly added to his note—** But I believe their
prin.pal reason was, because they would not
determine the matter of law.” On the other
hand Saunders was contending that a faultin
a declaration was matter of substance. Hale,
caleris tacentidus, ruled that it was only a
matter of form. Yet Suunders urged that
there were twenty books to prove it matter of
substance. The chief confessed this, but he
suild the opinion had been otherwise for ten
years past—* But 1 believe he meant his own
wpinion, xaid the reporter ™ It ix curious that
Levinz, a great advoeate of his dayv. began to
take notes in the same yvear with Saunders ;
the latter, with some exceptions, contributed
those cases in which he was chiefly con-
cerned.

Levinz reported more at lzrge, but was care-
ful to supply on hix part, the cases in which
e had been counsel. At the time when
farensic fortune was smiling upon Pemberton,
Winnington, Maynard, Sir William Jones,
Naunders, and others, his contemporaries, the
latter was;, most likely, living at a tailor’s
house in Butcher Row, with the landlord’s
wife for a kind of nurse to him, a very ques-
tionable kind of nurse, according to evil dis-
posed people.  Their names were Gilbert and
Jane Barle. Now he might have required
~ome oceasional attention, for he was seldom
without a pot of ale, served in court, and
placed on the forms where the lawyers sat.
Strange as this may seem, it is not <o very
extraorainary, if it be true that = judge of
high place in one of. our cririinal courts was
wont to have a bottle of port on the hench
heside him after dinner.  And truly there
may be other instances. With all his intense
labour, ali the drafts upon his acate mind, all
the energies he was obliged to display in court,
the subject of this memoir secmms to have
been peaceable and content in the domestic
circle he chose for himself. e was fond of
piping, an art not very high in the scale of
harmonics, but one whick Virgil's shepherds
loved, whose songs were “formed on fancy
»d whistled on reeds.” But unlike to Arca-
dia, he drank brandy and beer the while, Juy-
ing a foundation of the disorder which cut
short his judicial and his pastoral life. The
pipe, however, was not his only accomplish-
ment  Being invited to dine with North, the
Chief Justice of the Common Pleas, he played
sowe jigs upon the herpsichord which he
learnt upon an old instrament at his landlady’s.
It does not appear that he was -ever invited
again.  Nevertheless, amidst all this dissipa-
tion, he had the prudence to hand-over his
money which he got in profusion, to his host
and hostess, and there is every reason to
believe that they dealt honestly by him. He
was, it may be remarked, in himself honest in
worldly matters.

And now that we are in the hemt of 1§
professional carcer (we will come to speak o§
his contemporury antagomists iinmediately
we must pause for 2 moment.  Sie Matthew
Hale, and Saunders, the eminent advoeate¥
were constant companions in court.  Huld
was not the likeliest judge to admire Saun§
ders, although Saunders was too casy a mui§
to conceive any great dislike to any one, far
less to Hale, whom he reverenced according te
his ideas of respect. In themselves, Haled
might have been called a saint ; he prided him §
self upon purity of character and conduct
1lis father had abandoned the law by reason
of its supposed subtleties ; he himsell was af
good criminal lawyer, and, in his day, burnta
witch, and was quite enough skilled in plead.
ing to sce through Saunders’ able traps. Iale
was sober and modest to a fault, Saunder never
pretended to either of theze virtues; yet if
Savaders was on his guard against the Lord
Chicf Justice, the latter, in his turn, knew
that he had a formidable legal foe in the advo
cate on the beneh beneath him. It naturally
followed that Hale conceived the strongest sus-
picions of an unfavourable character towards
the pleader, and, when he conveniently could,
fell upon him, if we may speak,’in open
court. Such rehuffs and reprimands must
have damaged a lawyer of inferior attain-
ments, for attorneys are not prone to employ
counsel who have decidedly lost the ear of the
court. But whoever will take the pains to
read the reports of this inaster of the forum
with even ordinary attention will quickly come
to the conclusion that the pet of the attorneys
would not be easily shaken by a * gloam from
a great man.” In truth, he was far less cor
rupt than many of those around him. Such
was the faithlessness of the times that the
very introduction of a * Quirk” might, strange
to say, produce substantial justice. An ex-
ample of this may be offered in a case before
Lord Chief Jubtice Kelyng, who must have
prejudiced Hale, when chief baron, agains.
Saunders. A man gave a bond of submission,
with o penalty of £2,000; the matter was
referred to arbitration. The award was that
the defendant should pay £8,100. Saunders,
his counsel, knew that nothing was due in
respect of the original debt; so, by an effort
of skilful pleading, he strove to evade the
inevitable course of the law. For there was
the penalty, and the submission to arbitration
was a crushing part of the case. Whatever
the subtlety might have been, it was probably
nothing more than a legal quibble, common,
sad to say, to all periods of our history. His
readiness and fortitude did not, however, for-
sake him; he showed much spleen at the
interruption of Kelyng and dec’aimed against
the hardship upon his client, whose payment
was fixed at £1,100 more than the penalty,
admitting the existence of a debt. True, on
the one hand, constant disappointment and
censures sour the temper, deaden the faculties,
and sicken the heart. But, on the other, our
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oreasie friend was pever crabbel; his wit
vas ever active, and heart always merry.

Johnson was fond, says his biographers, of
collecting o erowd round hiin, and letting the
suberanees of his wit flow for the diversion
f the bystanders. It was no wonder that he
left Oxford without & degree, for he was not
over fond of subordination, and he laughed at
discipline.

Smunders had a namber of young men
hanging about him when he moved about in
the Temple.  He would stand at the bar,
before the sitting of the cowrt, and put and
debate cases with them, and urge them to
industry, and many a joyous jest would he pass
with them.  They voted him almost a Silenus—
* Inflatum veteri venas, ut sewper, laceho.

Et gravis attritd pendebat cantharus ansd.”

‘The coarseness of his humour was in keeping
with his day.  We will only give one instance.
Speaking of his having no clnldren (he had
none), he said, * By my Trogas, none can
~ay [ want issue of my body, for [ have nine
in my back.”

Some few words as to his contemporaries
during his battles in court.

Sir William Jones was a famous attorney-
general of that period.  He was in much busi-
uess, and not unfrequently opposed to Saun-
ders.  In parliament he 2dvocated the Exclu-
sion Bill with great force, But he was morose
and uncomproising, so that the court party
could not endure him.  Nevertheless, the
great seal was offered to him, but he tired of
his profession, like Mingay, the well-known
King's counxel of later years, and shunned
preferment in the zenith of his fame. At one
time he was so high in estimation as to have
the care of remodelling the bench of judges.
It was at the juncture when Lord l'anby's
friends were turned out and some barons of
the Fixchequer, who did not give satisfaction
in their office. A friend of Essex and Russell,
and a staunch opponent of the Quo Warranto
Informations, his unpopularity with the gov-
croment increased after his retirement from
practice, and had he not died in ! 82,1t is
surmised that he might have been involved in
the Rye House Plot.

We may also mention Kelyng or Keeling,
the son of the Chief Justice (the only lawgyer
who was king's counsel and king's serjeant,
and he not a real king's counsel, but only for
the occasion, and without salary).* Winning-
ton, afterwards solicitor-general, 2 noted law-
ver of that day; Coleman, a person of con-
siderable repute, and often opposed to Saun-
ders ; Conyvers, afterwards Chief Justice of
Chester; Weston, Powys, and Powlet. Lastly,
there was that extraordinary man who stood,
beyond comparisor, at the nead of his profes-

* This Sir Jobn Kelyng was king's counsel sxtraordivary.
Ha wis wha* Wynne calls “individuam vagum ™ For want
oF ut’ending to this distinetion, many have prenounced
Bacon the first king's counsal instezd of Nor'h or Turnor,
¥herens Bacun nod Kelyng warw meraly extra rdinary, with.
out s\lury or fee, whereas the kiug's counsel had £40 a-year.

Sik Enyusp Savspsns.

! sion, Serjeant Maynard,  The singular pliancy
i of Maynard enabled him to steer safely through
four very unstable governments. He began
his career in the reigh of the tirst Charles ; he
was the Protector's serjeant, and, then, all
being forgotten, he wax made a king's serjeant
at the restoration; he passed through the
reign of Charles 11. in the plenitude of busi-
ness, and having wisely remained tranquil dur-
ing the brief dominion of James, became Wil-
liam [iL's Chief Commissioner of the Great
Seal, when nearly ninety. There were some
curious passages between Maynard and Jef
freys.  Jeffreys, who never failed to abuse all
within his re&h with fearless impudence,
stood in awe of Maynard, and of him alone.
Jeffreys, though quick, was noi accurate, so
that a stormy discussion would often arise
between him and the bar. Upon such an
occasion Maynard would rise as amicus et
censor curia, and calinly explain what the law
really was, Upon this, Jeffreys would in-
stantly take up the matter as Maynard put it.
and woe to him who should pretend to dispute
the serjeant’s view ! The only formidable
adversary of this great man was the future
Chisf Justice, Sir Edmund Saunders. In a
word, what the latter wanted in artifice (we
fear we must use that expression), he made up
by an admirable cunning disgaised under sim-
plicity, and backed by special pleading.

The life of a distinguished lawyer, great
though he be, is soon summed up.  Saunders
was a reporter for about four years, and as he
had no particular political bias, but was wil-
ling to obey the powers that be, as soon as
Pemberton was removed, the court cast an
eye on him as a fitting judge to carry out cer-
tain state achievements which they had at
hieart. For he was already the chief drafts-
man in all indicments and informations on
behalf of the Crown. However, he was coun-
sel for Mrs. Price, indicted in 1680, for an
attempt to stifie the Popish Plot, but he did
not succeed against Dugdale, the notorious
witness. He was also counsel for Viscount
Stafford, but did not argue much. e was
counsel against Fitzharris in 1691, against
whom he was unnecessarily severe, even rude,
but his law was conspicuously eminent when
compared with the pleading of the numerous
Crown counsel for the prosecution. In 1681
he was counsel against Lord Shafteshury ; but
in 1682 he appeared to support Lord Danby
on his application to be bailed, and upon this
trial we find the dry answer which he made
to the wrathful Pemberton, who insisted that
Saunders attempted to impose upon the court
by attributing opinions and remarks to them
which the Chief Justice said they had never
made. This was not so very unlikely; but
Saunders quietiy begged pardon if a mistake
had been wmade, only, “he did believe the
rest of his brethren took it so as well as
himself.” And he had avoided the intrigu..»
of faction by his invincible good humour and
matchless shrewdness.
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Now it was contemplated at court that if]
under a fair pretence, the charters of the king-
dom could be seized, a magnificent triumph
over their pponents, the enemies of the Duke
of York and of Popery, would be gained.
And they had another object within their
hopes which historians have dealt with, though
scantily ; the refreshing by fines, of a lean
exchequer. In the year 1682 he was made a
Bencher of his Inn, and the 22nd December,
Saunders was made Chief Justice of the
King's Bench, and was knighted. He was
called Serjeant on January 13, and took his
seat on the same day. He had not the slight-
est idea of such a promotion®and he scarcely
seewed to wish it, for he must needs leave his
tailor and Butcher Row, and emigrate to
Parson’s Green. It was supposed that the
King liked him for his jovial behaviour, so he
gave * Principi sic placuit” rings.

He did not, however, survive his promotion
for one year, and, before his death he was so
lost, that when his brethren came to him to
enable them to confirm his opinion against the
city on the Quo Warrantos, he expostulated
with them, asking * why they would trouble
him, when he had lost his memory.” So he
died at Parson’s Green, on the 19th of June,
1683, in the 61st or 52nd year of his age, of]
it is said, apoplexy and palsy. He was never
sworn of the privy council, although when
Pemberton was finally removed from the
bench, he was consoled with that distinction.
Saunders heard the arguments on the law war-
rants against the city, and he presided at the
trial of Sir John Pilkington and others, for a
riot, and assault upon the Lord Mayor, Sir John
Moore, who warmly supported the court party
in the dispute concerning the election of she-
riffs  When the defendant’s counsel in this
case came to challenge the array, Saunders
broke out—** Gentlemen, I am sorry you have
so bad an opinion of me as to be so little of a
lawyer as not to know that this is buta trifle,
and nothing in it. Pray, gentlemen, don t put
these things upon me.” Here the judge
reflected that he was really beloved by the bar
for his good nature, and so he went on,—
“ Because I am willing to hear anything, and
where there is any colour of law I am not
willing to do amiss; therefore, you think [ am
now become so weak that you may put any-
‘thing upon me.” He had a strong remem-
brance of Hale,—** You would not have done
this before another judge. You would not
have done it if Sir MaWhew Hale had been
here.” The defendants were convicted and
fined.

The death of this Chief Justice was prob-
ably a coincidence. The sedentary employ-
ment of a judge would scarcely have acceler-
ated his cnd in so short a time. Relief from
the toil of advocacy would rather have had a
favourable tendency.  He was badly, mortally
discased before his appointment, an%it was &
marvel that his mind, even for so fe¥ months,
was competent to sustain his enfeebled body.

Tt is difficult to speak of a man’s character
of whom it can scarcely be said that he had
any. The reader can form his own jndgment
from the materials we have supplied. It is
affirmed that he never deserted the tailor and
his wife, although he moved into the country.
And certain it is that he must have kept his
eye upon his relations in the country, since he
mentioned them so distinetly in his will. He
left something considerable behind him, which
he derived, probably, from the care of thesc
people. His will was dated 23rd Aug. 1676,
republished 2nd Sept. 1681, and proved 14th
July, 1683. His executor and executrix were
the tailor and his wife, and they were made
residuary legatees, ‘“as some recompense for
their care of him, and attendance upon him
for many years.” His works must be at once
comprised in his immortal reports. Ilis book
has been called the Bible, and he himself by
the great Lord Mansfield, the Terence, of
Pleaders.— Law Magazine.

A

UPPER CANADA REPORTS.

PRACTICE COURT.

(Reported by HENRY OBRIEN. EsQ., Barrister-at-Law,
Leporter in Practice Court.)

IN THE MATTER OF ARBITRATION BETWEEN
Tuomas Burns axp D. M. Porrer.
Arbitration—Service of natice of award and demand of
payment.

A County Court and a Division Court xuit. and all dispute®
were referred to arbitration, and a sum of money awardel
to be paid by A. to B. aftes ten duss notise of the award:
This notice was cerved upen the attorney who had acted
for A. va the arbitrati- n, but who disclimed any right
otherwi<e to represent him.  Held, that th: rervice wO¥
jnsufficient

[P.C. H.T., 1867.]
On a reference of a County Court suit and #
Division Court suit. and all matters in ditipll(_e
between the parties. to the County Judge of Wel”
lington, au award wax meade divecting, amond
other things, that 340 57 shonld he paid by,
Potter to Burns, together with n propm tion ©
the costs.  The award directed that the sui®
awnrded shouid be payable *+in ten days after
notice of thi~ my award” ¢
In December inst, shortly after the making ©
the award, the atiorney who had acted for Potte”
in the arbitration was served by the attorney {'
Burns with a notice of the award having bee”
made, and the directions contained in it. and *
demand of the said amount payabie to Burns.
On the 9th February, 1867, Mr. McMillat
the attorvey for Burns served Potter with
copy of the rule making the decd of reterenc®
a rule of court of the award, and of the poW"“
of attorney from Burns to his attorney to '*
ceive money, &c., and as was stated in ‘ll‘z
affidavit of such attorney, he at same “ﬂll
demanded from Potter the smount aw:n‘dt""
though, as was alieged by Potter ﬂftcl‘w{\rd"
no explanation ns to the facts, &c . was give’
por was a praper or sufficient demand wit .
Immediately after this, Poiter tendered to Bar®
attorney the sum of $40 57, bug, as he refv®



Rinrch, 1867.] LAW

JOURNAL.

[Vou. 11T, N. S.—065

a o

Iy e Buens axp Porrer—Ix e Bransnaw axp Durry.

iC. L. Cham.

#to pay n further «am demamle ] ne e coste of
making deed of veference n ra'e of court, the
mamotnt was not received
A C Chedieick obtainel a ri'e calling upon
B Potter to shiew cnuse why he should not pay to
Biurns the amount awarded. with costs, or, in
B ctautt why julgmeut shou'd uot be entered
gl inst him,
1" 8, duey Smith shewed cause, nnd contended
Bttt the service of notice and demand ou the
att rney was insufficient, and that the subee-
quent alleged demnnd wnd notice, of the 9th
Febrnary. ¢ uld not under the award be rehed
Bon. He filed affidavits of Potter and others,
faud one of Mr Drew, as folleow«:

 That T wag, gome time in the month of De-
cember last past, served with the notice anrexed,

by Alexnnder Grey MceMilllan, nttwiney-nt-luw.

B That 1 did not take any notice whatever of
sich vervice, nor did [ infurm the said David M.
Porter thereof. ag T did not consider [ was in
Ry way bound to do so, Rs the sndd David M
Putrer lives within a very short distance from
the office of the said Alexander Grey McMiilan,
and cou'd st any time have been served with
i «urh papers s were necessary to serve upon b ;
and further, I have uever considered myself to
j he the attorney of the smid David M. Potter in
f this matter, to receive service of papers herein,
ner in any way to act for him in this mater,
except to attend before the arbitvatuer us bis
sgent upon the taking of evidence heremn.

3 That the snid Burns and McMillan were
well nware that [ never considered my=elf to be
s attorney ; for when they called upon me to
sirn the consent to enlarge the time for the
arbitrator to make hisnward. I distinetly refused
08ty do, and stated it the same time that the
reason why I so refused was beenuse [ did not
consider myfelf to be the uttorney for the said
Potter in this matter; and that in consequence
of such refusal, the said Potter was ealled upon,
#nd his personal signaturs was vbtained thereto

That when the said notice wns served upon me
Fnformed the said MceMillan that, in my opinion,
the proper way of notifying the said David M.
Putter of the arbitrators’ award in thi+ matter
wouldbe by giving him a copy of the eaid award.

That the suid M:Millan was not the attorney
for the «ail Burns, in the County Court suit
named in the indenture of submission and arbj-
tratars’ awnrd in this matter, — Adam Scott
Gillespie, who at the time of the comineuncement
of snid suit resided in the snid villnge of Elora,
having been his attorney in such suit; nnd I
never had, as the attorney for the said Potter,
any notice of the eaid Burus baving changed
his attorney.

That the snid Alexander Grey McMillan
vever produced to me nny authority from the
,«aid Buina to demand ned receive the moneys
mentioned in the said award in this matter to be
paid by the said Potter to the said Burns, nor
am I aware that be ever had any ~uch authority.”

Chadwick contrs, vehud upon Rothwell v.

Timtrel, 6 Jur. €91, and Hawkins v. Denton,

=D ox L. 465,

Hagarty, J —~The award i clear that the
sum uwarded is not payable until ten days after
notice of the nward. The notice given was to

Mr. Drew, who had acted for Potter in the matter
of tho reference, but it soems that gentleminn
had previously declined to sign a consent to en-
Iargement, veferring tho parties to his client,
who signed personaily.

It is clear that when, unler the old practice,
an nttachment was intended, all the services Lad
to be personal. In 2 Archbold’s Practice, 1696
(Edition of 1850), it says, ** the sume formalities
as to personnl service of copy of award for and
demand of performance are in general required
as when nn nttachment is sued for. A personal
demand of the momey may be dispensed with
when the party is evidently keeping out of the
wny to avoid the same.” Same language in
12th edition, 1700, Winwood v. Hoult, 14 M. &
W 197, and a later case, Smith v. Troupe. 7C B
763, seem to point to the same issue. Jlawki.
v Benton, 2 D. & L 466, is express, the defen-
dant was not served, he was an attorney. and
his London agent had applied for copy of awnrd,
which way sent to defendant’s address in the
country. See aleo Russell on Awards, 615, 616
(Edition of 1864).

In the cnse before us, Mr. Drew disclaims all
right to represent Potter, ond the latter swears
he bad no notice of the award or of the amount
payable by him thereunder, uctil he was served
with the rule of court, &o.

Under these circumstaaces, I canoot hold that
the proceedings taken are sufficient. I think
that dae notice was not given prior to serving
the rule, and that Potter has been improperly
called on to show cause. Heo seemsto have been
ready and willing to pay the amount when re-
quired, and I do not see how I can refuse giving
him his costs.

Rule discharged with costs.

COMMON LAW CIHIIAMBERS.

(Reportea by Uixry Q'BRIEX, Bsq., Barvister-at-Law and
Reporter in Chambers.)

IN 1HE MATTER OF A sUiT IN THE Sixtu Divi-
810N CourT oF THE CounTY OF \WWE\TWoRTH,
BETWEEN WALTER BRADSHAW, PLAINTIFP. AND
Epwanp Durry, DEFENDANT.

Prohibition—Jurisdiction of Division Courls —Tule to iand.

~—Fences.

A., intending to inake a line fonch between his land and that
of B., by mistake made the fence on B ’slaud. Afterwards,
=~ correct iine having been run, it was agresd thut A. & B.
should each make a portion of the fence on the currect
lina. B, in making bis share, used tha rails of the old
funce made by A. A sued B. in the Division Court for
the prico of the rails so used, and the judge baving
decided in his favour, B. applied for a prohibition, but
held, that the judge had jurisdiction.

{Chambers. February 7, 1867.]

An action was brought in the Sixth Divixion
Court for the county of Wentworth, for $28, be-
ing amount awarded by Peter McLagan, Edmund
Smith, and Ehza Maon, fence viewers of the
townehip of Ancaster, as payable by said defen-
dant to said plauntiff for share of line fence and
rails between lots 33 and 84 of the 4th conces-
sion of said townehip.

The case was tried before his Honor Judge
Logie, at Apcaster, and evidence given befure
him ie substance as foliows:.

That the plaintif had put up a line fence

»
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many years ago on what was sapposed to be the
line between his lot and an adjoining lot, which
wasg subsequently purchased by Duffy, the defen-
dant. Some time after the defendant had pur-
chased the adjoining lot. he got a surveyor to
run the line between bim and the plaintiff, and
the surveyor, in running this line, took in a tri-
angular piece of land from the plaintiff, of which
he had been in possession. In order to save
litigntion, the parties entered into an agreement
to ran the divisiton line through the middle of
the triangular niece of land, dividing it equally
between them Fence viewers were got to deter-
mine the portion of the fence which each party
should erect and maintain, and each party erected
his part of the fence on the line agreed upon.
In doing so, Duffy, the defendant, used the rails
of the fence which had beeun originally erected
and maintained by Bradshaw, the plaintiff. but
which fence by the agreement was upon the land
taken in by the defendant. The plaintiff brought
the suit for the value of the rails so taken by
the defendant.

The learned judge reserved h's judgment.
which he subseques.*ly gave in writing, in favor
of the plaintiff, ns totlows :

1t fs no doubt the cese that, in general, erec-
tions put upon lands by a person vot the owner
capnot be removed, but become the property of
the owner, as forming part of the frechold, and
praobably a fence would be considered part of
the frechold. The law is however modified in
favor of those who, in cobsequence of an uo-
skilful survey, have made improvements upon
lands as their own which, on a correct survey
being made, turn out to belong to a neighbour.
Section 53 of chapter 93 of the Consolidated
Statutes for Upper Canada provides that, in such
caves, the awner of the land, ip en action of
¢jectment, shall not recover possession until he
pays for the improvements, the value of which
are to be assessed by the jury

It has been held, in Campbell v. Fergusson, 4
U. 0. C P 414. recognized 1o utton v. Trotter,
16 U. C. C. P. 867, aud Morton v. Lewis, 16 U.
C. C. P. 485, that the act applics to private sur-
veys made on the defendant’s own account, as
wel! ag to public surveys; and in the last named
case, Morton v. Lewis, it was held that feuce,
were improvements within the meaning of thenct

In this case, suppesing that no agreement had
been made between these parties about the land,
and that Duffy bad brought an action of eject-
ment for the land, Bradshaw would bhave had a
right under the statute to assess against Duffy
the value of his improvements, including the
value of the fences; and Duffy would have had
to pay for the improvements before he could re-
cover posgession, and Bradshaw ought not to be
placed in a worse position in consequence of the
agrcement settling the line, than he would have
been in if an action of ejectment had been
brought agninst him. I tbink, both Iegally and
equitably, the plaintiff in this suit is entitled to
recover for the value of the rails, which origi-
nally belonged to bim, and which defendant used
in the erection of his part of the fence. Buot I
canrot allow him for old vails what new ones
(which it mny reasonably be cxpected would last
much longer) would cost.”

Oon the 28th January last, O'Reilly, Q C., ob-

tained a summons calling on the plaintiff, Brad-
shaw, and the Judge of the County Court of the
County of Wentworth, to shew cause why a writ
of prohibition should not issue to prohuibit nll
proceedings in this matter, and upon an order
for payment made by the said Judge of the County
Court of the Couuty of Wentworth. presiding i
the Division Court. on the grouud that the said
judge bkad no jurisdiction to try or adjudicate
upon the matters tried and adjudicated upon by
bim in the said suit in the snid Division Court.

Spencer showed cause, and objected that the
summons ¢id not state the grounds upon which
the application was made witlt sufficient parti-
cularity That the title to lauds did not come in
question, the contention simply being whether a
Judge of & Division Court could adjudicate upon
the question, fixture or no fisture if he can,
and there is no doubt that he can, he had juris-
diction in this case, and there can be no prohi-
bition The question is as to the ownership of
the rails, not of the land  Rails cannot, under
the circumstances of this case, be considered as
part of the realty

O'Reilly, Q C —The summons is sufficient,
and want of jurisdiction may be shown by affi-
davit. (This point was not pressed by the ather
side, the learned judge being against the objec-
tion )

Ferces are a part of the realty and go with
the land, and the judge bad ne jurisdiction to
try & case where the title to Iand came in ques-
tion.—FElwes v Maw, 3 East 3R; Thresher v
E. London Waterworks Co. 2 B. &C 609: Steward |
v. Lombe, 1 B & B. 506 ; Colgrave v. Diosantos. |
2B. &C. 76; Bunnell v. Tupper, 10 U.C Q B.
414; Amos & Ferrard on Fistures, 9, 13

Even if the judge bad power to decide as to
whether the funce was or was not a fixture. he
could not by deciding that question wrongfully
thereby give himself jurisdiction. when in trath
he bad no jurisdiction. The equities of the cnce
are with Duffv, who for the suke of a scttilement
gave up & strip of his land.

Hagarty, J —1 am of opinion that 1 should
not order a prohibition in this case. or interfere
with the decision of the learnel jndge 1 am
not dissatisfied with his view ot the facts; and
with the powers vested in him by the statute, 1
cannot say he has decided erroneounsly. When
the fence-viewers awarded that Duffy sheald
maintain a specified gortion of the boundary
fence, and to do that he took away the rails for-
igmerly furnished by Bradshaw, to maintain what
used to be a division fence ou land now disco-
vered to be Duffy's, I cannot say it was beyond
the learned judge’s power to decide that -uch
rails so removed from thefreehold to which they
were perhaps in a manner annexed. should uot
be paid for by Duffy when used by him to erect
the new fence. which he was bound by theawanl
to maintain. They were originally Bradshaw’s
property, and put there for a specinl purpose.
not to become part of Duffy's frechoid in any
view of the parties By the new survey -and
agreement, that fence ceased to answer the in-
tended purpose, and a new fence is to be erected
instead  Duffy iv hound to maintain part of the
new fence, nnd he takes up these rails and uses

them to fulfil his obligation.
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¥ 1 think Duffy must pay the costs of the par-
Jes whom he has unnecessarily brought here.

Tue QUEEx v. MosIER.
abeas Corpus—29, 80, Vic, cap. 46— Revisary pmwvers of
$ yudges of Superior Courls over decisions of magistrates—
Jurisdiction of Pelice Magtstrates.
he 29 & 30 Vic.. cap. 45, had in view and recognized the
right of every man eowmitted on a criminal charge to
have the opinion of a judge of Superior Court upon the
cause of his commitmont by ao interior jurisdictien
he judges of the Superior Courts ure buund. when a pri-
soner 15 brought before them under that statute, to exa-
mina the proceedings and evidence anterior to the warrant
of commitment, and to discharge him if there does not
g appear sufficient cause for his detention.
Mhe evid;r»e in this cuse warranted the magistrate in requir-
Jlriigebgir;gistratee have jurisdiction both in cities and
2 counties.
- ] [Chambers, March 4, 1867.]
& D. B. Read, Q C., obtained & writ of habea®
orpus to bring up the body of one John Mosier
gvho was u prisoner in the common jail of the
ounty of York, charged with an assault on Dr.
MEunter, ot Newmarket, with intent to do him
Bprievous bodily barm; and on the same day he
Wbtained a writ of certiorari, directed to Alex-
Pruder McNabb, police magistrate for the city of
¥Toronto, to send up the proceedings had before
BEim, upon which the warrant to commit the pri-
soner had been founded.
B On the return of these writs, the e.idence
aken before the police magistrate at Newmarket
Bwas produced and read, from which itappeared—
j That the municipal election for the village of
Newmarket was to be held on Monday, the 7th
January, 1867, and that Dr. Hunter was one
of the candidates; that he had made arraoge-
ments to go with a Mr. Atkinson to Queensville
tocee a man by the name of Stiles, but on Sun-
day night, the 6th of Januury, it was arranged in
the presence of Mr. Campbell, Mr. ii. *ge and
Mr. MeMaster, at Dr. Hunter's own suggestion,
that he should take Mr. McMaster’s horse and
catter and drive himself to Queensville, instead of
going with Mr. Atkinson, as had been arranged
the evening before. Although Dr. Hunter does
not remember Mosier’s name being then men-
tioned, he said it was tacitly understood that
Mosier, who was Mr. McMaster's agent, was
to call him early, and although no hour was
named, be seems to thiuk it was to have been at
So'clock. At b o'clock there was a noise heard
«* Dr. Hunter's door, which awakened bim.
He got up and found it was Mosier, who came
in aud eaid he came t awsken him—that he
was afraid he would versleep himself. Dr
Huoter asked him tc stop and get some break-
fast, but be said that he - uld go and get the
horse and cutiter ready. He remained some
time—five or ten minutes The arrapgement
wa< that he was pot to return, and Dr. Hunter
was to go down to Mr. McMaster's; it was five
or six hundred yards from his bouse. Dr. Huan-
ter got breakfast and asked the girl what time
1t was, and he was told it was haif-past five
He then got up and put on his overcoat and
over<hoes and muffler.  About 25 minutes to six
o’clock Dr. Hunter left his house on Timothy
street to go to Mr. McMaster’s house on Main
strect, and took tho direct road to it. Timothy
street goes into Main street at right angles. As
Dr. Mlunter left his house be saw some one to

hig right on Timothy street, two or three rods
from him, “ut who was behiad lim. Whea he
went towards Main sireet he heard his steps on
the snow behind I'im, and partially turned round
and saw the man, and he heard him following
bim. When about half-way dewn to Main street
he heard as if some one was walkiog behind
bin., 2d he got a violent blow as if a sudden
concussion. and this is all he rcrembers. e
was deprived of consciousness. He had been
walking slowly, expecting the person to come
up. It flaghed through bis mind it was perhaps
Mosier waiting for him, but he did not form this
opinion from his form or appearance When
the person fullowing Lim Jdid not overteke him,
he thought that it was Mosier, but he did not
turn for enough round to see who stiuck bim,
but before he was struck, and just as he was
turning ronnd to see who was following him, the
thought occurred to him that it wes Musier.» As
far as he can tell he was struck one blow  The
blow was on the upper part of the spive. He
could not say bow long it was till he hecame
conscious. His first recollection was hesring the
6 o’clock bell ring. He waslying on his face and
side; no one near. He could not rise, aud his
tongue was partially paralyzed from the ¢ffect of
the blow. He called asloud as he could, «nd one
Dennis came up, and then went and brought Mr.
Laody, who touk him bome, where he was con-
fined to bed for five or six days, but his neck and
spine were painful for fourteen days. No one. he
says, knew that he was to be out at thut par-
ticular time but his rvaunt girl and Mosier On
his cross-examinatiup he said he did not say it was
Mosier who struck him, or that he had any mo-
tive fur assaulting hira. Al bis knowledge of him
would lead bim to believe that he was bis friend,
but be says he accused Mosier of apathy at the
election in January last. He thought be ought
to have iufluenced his brothers-in-law, one of
whom was strong against him, and he says dis-
tinctly there was no arrangement that Mosier
was to come back for him.

William McMaster gaid he was the person re-
ferred to by last witness (Dr. Hunter) Mosier
did not know from him of any arrangement
with Hunter to lend bim his horse and cutter to
go to Queensville. Mosier does not live at his
place, as he is married. McMaster undertook
to wake Huuter on Monday morning  On Man-
day morning Mosier woke witness by throwing
snow on his window, and when he found it was
Mosier he told bim to come up to his rowm,
He had directed Mosier to waken him oa Mon-
day morning at five o'clock, but gave bim no
reason, but thinks he had told Mosier to waken
him ; tkat he had arranged with Huoter to go
to Queensville wiih bis horse and cutter He
lovked at his watch whea Mosier wakened him,
and it was abuut five o'clock. He heard Mo-ier
go out to the street after he got his instrac-
tions, and in sbout fifteen or twenty minutes
he saw Mosier return into bis yard. He look-
ed through the winduw and recognized him,
and did not see him after this till six o'clock,
but heard him moving the sleigh in the yard.
He heard bim after this go out of the yard und
go up the street, and he had only been gone #
few mioutus when he heard bim running like as
for bislife. He ran into the yard and up into wit-
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negs’ bedroom witnount slacking bis speed. It was
about twenty or thirty winutes after he came
in before he went out again  This was the time
that he went out after he had returned from
waking Hunter. Witness axked Mosier what was
the matter? He replied to hurry and come down
and he would tell; he s9id tell bim then; and he
then said Dr. Hunter had been nearly killed
dead ; seme one had attacked bim. He told
Mosier to go and waken Dr. Hunter, and then
to go and get the horse and cutter to go to Queens-
ville. McMaster, when he went down stairs after
heaving of Dr. Hubter's being beaten, found
Londy, Atkinson and Mosicr down sairs. He
does not remermber looking at bis wateh, but it
was almost daylight. When he got to Dr. Huu-
ter’s the lamp was lighted. On his cross-exam-
ination he said that if Mosier had gone out in
the ordinary way he would bave heard him He
did bear some noise in the yard, and thought it
was Mosier attending to his work. When be saw
Dr. Hunter at his own house he was Iying on the
sofa and see.ned unconscious. Ou his re-exami-
nation he said it was between seven and half-
past geven when he saw Mosier ready with the
horse to go out.

Johu: Dennis eaid he remen:bered the 7th Janu-
ary. He saw Dr. Hunter aboui fifteen or twenty
minutes past six that morning He was lyivg
about five or six rods from his own door. He
had gone to Dr Hunter's to enquire for bim,
and was told he bad gone to McMaster’s half an
hour before. He then went towards McMaster’s,
but while yet on the steps of Dr. Hunter’s house
heard dismal groens, and whben he came down
the steps he saw & black object lying on the
snow. He turned him over and saw it was Dr.
Huoter lying on hisface. Ile was bleeding from
the mouth and nuse. He attempted to raise him
but couid not, and then ran to bis house for Mr.
Landy and weot to call Mr. Alien, »nd came
back when Landy came out, and they went and
carried the Dr. to his own house, with diffi-
culty. The Dr. appeared to drag his feet as if
trying to walk. He was unable to walk and they
carried him to bis house. He complained of be-
ing badly burt somewhere about the back of the
neck. He soon after returved to his own ho'se,
which is the same side ¢f the street as Dr Huu-
ter’s, but west of it and further from Main street.
Landry went in for a minute, as he was not quite
dressed. They then went to McMaster's, and
they met Atkinson and then Mosier. It was
not more than twenty mioutes from the time
they first saw Dr. Hunter on the sidewaik till
they got to McMaster’s house, where they stayed
not more than five or ten minutes.

On his cross-examination he says when they
met Mosier they told him what bad bappened to
Dr. Huoter, and he seemed to be very much sur-
prised. ns much as any one could be who had
pot heard it

McMaster, on his being recalled. says be
judged it to be from tweuty to thirty minutes
after Mosier returned from waking Dr. Hunter
that he went out the second time, and it was
ahout fifteen or twenty minutes from the time
he wakened Dr. Hunter until he returned. 4e
says he thinks it was after the ringing of the
town bells that Mosier went out the second time.
He says he is tolerably sure it was after the

ringing of the bells that Mosier went out t
second time.

Landy corroborated the statement of Denn
He thinks it was twenty wminutes past sis Whed
they got to McMaster’s after taking the Dr
and he thought from what he saw that Hunterg
life was in danger, and he says they met Mosie}
and told him about their finding Dr. Hunter ang
carrying bim to bis house,

James Allen says that John Deonnis came t.
bis house, knocking at the door, and he ashed
me to come out quick; that Dr. Hunter wu
killed. Dennis then left, and he went into lu
room to put on his clothes, but bzfore be had
finished Dennis came again and called me
come quickly, and he went to Dr. Huater, ani
saw the Dr. there.

D. B. Read, Q. C., (Harrison with him) or
behalf of the prisoner, after reading the evideuce,
contended that the procezdings cod extmipation:
had taken place in the county of York, but tha
the warrant had been issued in the city of T
ronto. That, under the provisions of the statut:_
29 & 30 Vict. cap. 45, the judges of the superniutjy
courts had a revisory power given to them. nniga
were bound to examine the proceedings, **and tv i
the end that the sufficiency thereof to warruu
such confinement or constraint may be determine:
hy such judge or court.” That upon such ex:m
ination 1* would appear that there was no ewi
dence sgainst the prisoner to warrant his com
mitment, and that he ought to be discharged.

D. McMichoel, for the crown, argued that th
return showed that the magistrate had orde
that the prisoner should enter into hiz own re
coguizance for $500 to appesr at the next As
sizes to be held in and for the county of Yo k.
on the 8th day of April next, to answer to any |
indictment which might be then and there pro- @
ferred against him, which he had refused. but
askel to be committed to the next court of com- §
petent jurisdiction, on bail, and was thereforc g
committed. That the prisoner bad now all tha
be was entitled to have, for the statute only au- §
thorized the judge to bail the prisoner, not 1o §
discharge him. That the 5th section of this act
was only in fortherance of the 3rd section and
gave no revisory or other power grester than it
conferred  That it was not the intention of the
legislature to make a judge in ¢hambers a caurt
of review from the proceedings of magistrates
That this intention. and the constraction he put
upon the 8rd and 5th secticns was to be inferyed
from the fuct that the statute gave an appeasl
from the ceurt into which the proceedings were
to be returned by the judge to the Court of Ap-
peal, but did not give it from the decision of 2
single judge. That the duty of justices of the
peace was pointed out in the Con Stat. C cap.
102, sec 67; and he is authorized to determine,
upon the evidence, whether the accused shall be
ce'nmitted for trial, bailed or discharged Thas
the judge ought not to interfere with his deci-
sion. That the power of this police magistrate
to deal with this question was clear from ss 357
360 of the 29 & 30 Vic. cap. 1. He was
officio a justice of the peace for the whole connty,
and could issue any warrant or try and investi-
gate any offence in n city when the offence has
been committed in the county in which such city
lies, or which it adjoing._
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. J. WiLsox, J.—On the question of jurisdiction
1t is clear, from 8. 857 of the 29 & 30 Vie. ¢. 51,
that the police magistrate is ez officio a justice
of the peace in and for the county of York; and,
by s. 360, a justice of the peace for a county in
Which a city is may try and investigate any case
In a city, when the offence has been committed
In the county or union of counties in which such
City lies, or which such city adjvins. The police
Magistrate had therefore jurisdiction, &c, both
o the county and city, and the proceedings are
legal in this respect.

Our late statute 29 & 30 Vie. cap. 45, is
¢hiefly taken from the imperial statute 56 Geo.
L cap. 100, but the bth section is new. Writs
of certiorari had in practice been issued in vaca-
tion hy order of judges in chambers in this
Province previous to the passing of this act, but
the learned Chief Justice, in the case of The Queen
Y Burley, 1 U. C. L. J. N 8 84, for extradition,
doubted the power of judges to order these writs
10 vacation, and it was proper that all doubts
8hould be removed respecting this practice. In
that same case it was intimated that, in the
Opinion of some of the judge-, every man com-
Witted on a criminal charge had the right to
Jave the opinion of one of the Superior Court
Judges pass upon the cause of his commitment

Y an inferjor jurisdiction.

In my view of this clause it had reference to
both these opinions. Before this act was passed,
When by the return of the habeas corpus and the
Proceedings upon which a prisoner stood com-
Mitted, it appeared that the commitment was
illegal, it had been the practice for judges in
Chambers to discharge him.

‘hlt is true that the power to determine upon
. € sufficiency of the proceedings to warrant
“0}} gonﬁnemeut is not given in direct words,
’l:l: 1tiscertainly by the plain ‘st implication. The
cn ¢as corpus and its return show the immediate

Use of the detention, which may on its face be
n right, but section 5 of the act goes further,
for t?uthonzes the issue of a writ of certiorari
Sin e production before the judge of all and

Zular the evidence, depositions, convictions,
%nceall. proceedings had or taken touching or
lihTﬂrnlng such confinement or restraint of
be Viey‘ Why? ¢ To the end that the same may
ang _Ved and considered by such judge or court,
'lrr;O the end that the sufficiency thereof to
dete ot such confinement or restraint may be

Thined by such judge or court.”

the 1:? third section of the act has reference to
Writ 0;"'}: of the facts stated in the return to a
there - abeas corpus. Bgf(‘n‘e !he 59 Geo. IIL
the factas Do way of enquiring into the truth of
o goodbs 83 stated in the return, They might
e “Dtgls stated but untrue in fact. It was so
Tesyl fl last year, but with no practically bad
» 10T we have had no case in which a false
38 been suggested. Now, the truth of
S8 in the return law can be enquired
the m nner pointed out by the 8rd
eon!endedf 0 not, however, see, as has been
°°“Etnxed or here, bow the fifth section is to be
only as referring to this, or in aid of it
Sbjecy t‘ appears to me that it has a different
tioneg 0 the one which has been already men-

Tetypy,

the fact
gy in
eection.

Adopting the views expressed, I cannot help
holding that a judge is bound to the examine
proceedings anterior to the warrant, to see that
they authorize it, and if they do not that he is
bound to determine whether they warrant the
detention, and if not to discharge him

In this case the prisoner is so far in voluntary
custody, for all he was required to do was to
enter into his own recognizance. He refused
and was committed. I find him in prison, and so
entitled to the benefit of the act, in strict right.

By stat. 22 Vie. cap. 102, 8. 57, when all the
evidence upon the part of the prosecution against
the accused has been heard, if the justice be of
opinion that it is notsufficient to put the accused
party upon his trial for any indictacle offence,
he shall forthwith order him to be discharged as
to the information then under enquiry; hut if in
the opinion of the justice the evidence is suffi-
cient to put the accused party upon his trial for
an indictable offence, although it may vot raise
such & strong presumption of guilt as would in-
duce such justice to commit the accused for trial
without bail, &c., then such justice shall admit
the party to bail, &c  In this respect the police
magistrate has complied with the provisions of
the statute. He did not think it was a case
where the presumption of guilt was 8o strong as
to induce him to commit the prisoner for trial
without bail, but still a case for which he thought
bail ought to be required.

I agree with the police magistrate that it was
8 case which justified him in requiring bail.

CHANCERY CIIAMBERS.

(Reported by Ma. CEARLES Moss, Student-at-Law.)

AIEINS V. NELSON.
Notice of motion— Endorsement on of name and place of busi-
ness of Solicitor by whom given—Leave to amend.
[Chambers, January 11, 1867.]

This was an application to open the biddings,
made at the sale of lands in this suit.

It was objected that the notice of motion was
not endorsed with the name and place of busi-
ness of the solicitor by whom it was served, in
accordaunce with order 43, sec. 2, and, this being
the first proceeding in the cause on the part of
the applicant, order 32 of the orders of Sept 10,
1866, did not apply.

TeE Jupges’ SECRETARY congidered the ob-
jection good, but gave leave to nmend the notice
of motion and bring on the application again
forthwith, upon payment of costs. See Ricev.
Webb, 2 Have, 611; Hill v. Maguire, V. C. Esten,
February, 1862.

Re JACKES.

Land belonging to infants— Renewal of lease of —12 Vic. cap.
7%11:;?‘4%: 11 Geo. V. and } W, IV. cap. 65, sec. 16.p

The Court of Chancery can act, in selling or Jeasing intants’
ostates, under the stat. 12 Vic. cap. 72, only when it “ ig
of opinion that a sale, lease, or other diepositivn of the
same, or any part thereof, js necessdry or proper for the
maintenance or e.ucation of the infant, or that by reascn
of any part of the property being exposed to waste, &e.,
bis interest requires or will be substantially promoted bty
such disposition.” .

Upon a petition, styled in the matter of the infant and in
the matter of 12 Vie, eap. 72, and 29 Vic. cap. 28, for the
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ganction of the court to a renewal of a lease made by the
infant’s ancestor and containing a covenant for renewal,
Held, that none of the circumstances being alleged under
which the court {8 empowered by the statute to act, the
court had noauthority to make any order.

Semble, the court has autbority undsr Imp, act 11 Geo. IV,
and 1 Wm. IV. cap. 65, sec. 16, to sanction such a loase,
but the leass must be produced to the court, in order that
it may judge of the propriety of its terms.

[Chambers, January 16, 1867.]

(. Murray presented a petition in the matter
of the above named infants, and in the matter of
12 Vie. cap. 72, and 29 Vic. cap. 28, setting
forth that the infants were seized of certain
lands, which had been leased by their ancestor
for twenty-one years, with a covenant for renewal
for a further term of twenty-one years ; that the
lessor, their ancestor, had died intestate; that
the term granted by the first lease had now ex-
pired, and praying the sanction of the court to
a renewal lease in accordance with the covenant
therefor, and the appointment of a guardian to

the infant heirs, to execute the same on their
behalf.

THe Jupars’ SeEcrETARY —TLis is not a case
for applying under the 12 Vic. cap. 72. This
court can act under that statute, and sanction
sales or leases of an infant’s estates only when
it ¢* is of opinion that a sale, leasé, or other dis-
position of the same, or of any part thereof, is
necessary or proper for the maintenance or
education of the infant, or that by reason of any
part of the property being expused to waste and
dilapidation, or to depreciation from any other
cause, his interest requires or will be substan-
tially promoted by such dispositions,” and none
of those circumstances are alleged to exist in
the present instance. Nor has the act 29 Vie.
cap. 28, any bearing on the subject.

Under the Imp. act 11 Geo. IV. and 1 Wm.
1V. cap. 65, sec. 16, the Court of Chancery has
power, *‘ where any person, being under the age
of twenty-one years, might, in pursuance of any
covenant, if not under disability, be compelled
to renew any lease made or to be made for the
life or lives of one or more person or persons, or
for any number or term of years absolutely, or
determinabie on the death of one or more person
or persons,” to authorise such infart, or his
guardian, by an order, ‘‘ to be made in a sum-
mary way, upoa the petition of such infant, or
his guardian, or of any person entitled to sauch
repewal, from time to time to aceept a surrender
of such lease, and to make and execute a new
lease of the premises comprised in such lease.”
{McPherson on Infants, pages 313 and 314) and
this act is in force here. On the petition being
amended, and styled in the matter of the infants
and of this statute, an order may be made; but

. the proposed lease must pe submitted, that the
court may judge whether its terms are proper.

GAvLT v. SPENCER.
Securtty for costs— Plaintiffs out of jurisdiction possessed of
real property within.
A plaintiff, who is restdent out of the jurisdiction, will not
be ordered to glve security fur costs if he is possessed of

mm_ncqmb«rgd real estate of sufficient value, situate within
the jurisdiction.

[Chambers, January 26, 1867.]
Moss moved on mnoticg for an order setting
agide two orders for security for cosis obtained

[Eng. Rep.

on pracipe by the defendants, it appearing by
the bill that the plaintiffs were resident out of
the jurisdiction. Heread affidavits showing that
the plaintiffs were the owners of unencumbered
real estate of the value of $800, situate within
the jurisdiction, and cited White v. White, Ch.
Spencer contra, cited Lillie v. Lilltie, 2 M. & K.
404; Lord Lucan v. Latoucke, 1 Hogan, 448;
Lord Auldborough v. Burton, 2 M. & K. 40, -
Smart, for defendant Ketchum, cited Marsh v.
f{;&;rd, Ch. R. 390; and Harvey v. Smith, Ch. R.
THE JuDGEs’ SrORETARY, after consideration,
granted the order setting aside the orders for

security for costs. Costs of the application to
be costs in the cause.

ENGLISH REPORTS.

MiTcHELL v. Lk,
Allachment— Rent— Prejudice of collateral securitivs—(%nr
mon Law Procedure Act, 1854,

A debt may be attached uvnder the Common Law Procedure

Acts, although there may be collateral remedies for its

recovery, which are extinguished or kept in abeyance
during the attachment. P Hheyanes

[Q B, Jan. 17, 1867.]

This was an interpleader under the following
circumstances :—

The plaintiff, a judgment creditor, obtained an
order calling on a tenant of the judgment debtor
to appear and show cause why he ehould not pay
to the plaintiff the rent due to the judgment
debtor.

The present defendant, who was a mortgagec
of the property, gave notice to the tenant to pay
the rent to him, and now applied to set aside the
order.

Tomlinson for the defendant.—This case is no$
within the G1st section of the Common Law Pro-
cedure Act, 1854, which contemplates ordinary
debts and not rents. The remedy against tho
garnishee was not intended to interfere with the
ordinary relation of laundlord and tenant, for i®
such case the rent is not only recoverable by an
action for use and occupation, but there is alse
the right of the lord to distrain, which may be
prejudiced by being suspended. In cases of col-
lateral remedies for debts these would not ¢
transferved and must be either extinguished oF
held in abeyance while the debt is bound. Nothing
can be attached that the judgment creditor cannot
hold as beneficinlly as the judgment debtor:
Newman v. Rook, 4 C. B. N. S. 434, per Willess
J., ¢ the operation of the statute is to give the
Jjudgment creditor the same rights exactly as the
judgment debtor himself had.”  All the authori-
ties show that rent is not attachable by the cus’
tom of London, to which this Act was assimi”
lated. Com. Dig. tit. Attachment D; Locke™
Practice of Foreign Attachment, p, 40; Brap’
don’s Law of Foreign Attachment, p 385.

Manisty, Q. C., for the plaintiff, contra.

CocrBURN, C. J.—Though it may be harl o"
a person who has a collateral security for a deb®
that bis power of enforcing it should be lost
while the debt is tied up, the language of the Act
is too strong to allow us to take into considerd”
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}Eon such a result in construing the words used.
The Act says that ¢ All debts owing from the
8irnishee to the judgment debtor may be attach-
¢d, and this is a debt, although the landlord has
-81s0, in addition to his right of action, certain
Summary and extraordinary remedies. Possibly
Itmay be inconvenient that he should be prevent-
€d from putting them in force, but we cannot
Consider this in our interpretation of the Act.
Bracksury, J.—T am of the same opinion.
l" Tomlinson has been unable to shew any epe-
¢itic Jien or claim on these sums of money, so as
!0 bring the case within the 29th section of the
f“’llmon Law Procedure Act, 1860; and there-
OTe. as far as that point is concerned. his client
Liust be barred. DBesides this, the objection is
Paised, that such s proceeding does not apply to
"0t on the ground that there is in such a case a
Collateral remedy for its recovery by distress.
$0 doubt inconvenience may arise, not only in
M8 case but in others, such as a warrant of
?;For-x\ey to sign judgment. In this aud similar
Stances, there is a collateral remedy which is
Ot travsferred, but only suspended, and incon-
“bience may arise from such remedy being sus-
ip'@hded, but all we have to consider is che work-
'8 of the Act, and that, [ quite agree, embraces
¢ present case.

MeLror and Lusy, J. J., concarred.

Rale absolute, the claim to be barred and
execution to issue against the garnishee.

GLADMAN V. JOHNSON.
D“"acrous animal—Scienter— Evidence— Knmwledge of his-
™ band inferred from nolicc to wife.

" Plaintiff was bitten by a doz belonging to the defen-
.;"“ 3 the dog had. four years before, bitten a boy, and, on
cﬂ“\thcr occasion, torn a person’s dress. These facts were
dn“l!{:uu}cated by the aunt of the boy bitten to the defen-

UI's wite, on the defendant’s premises, but there was no

;"dvn«-o that the wife kad communicated them to her
I bang.

,nl" that there was some evidence'from which a jury might
qd °r that the defendant knew of the savage nature of the

og.
[C. P, Jan. 11, 1867 ]

dolg)ec‘nymion,._i'or wrongfully keeping a eavage
b, Phich bit the plaintiff, kuowing the same to
@ flierce and savage nature.
fas.~—1. Not guilty.
m«c‘eTb&t the dog was properly secured in a
th Where the plaintiff had no right togo; that
l.t,&cPT‘dlntiﬁ‘ was tre:passing and came within
o, ‘;f: the dog'; aud that the injury complain-
N"inm}‘ 48 occasioned by the negligence of the

, ‘I'”‘del‘ of issue.
,‘ppe‘:r:;nse was tried before Smith, J., when it
Whicy t‘hat the defendant occupied premMes
the afonmsted. of a house fronting the road, at
Some si;e(?f which was 8 yard, where there were
Sinees !;and qutbmldings. He carried on the
or inary °f a dairyman in the house, which was
dogp 3 Y entered by his customers through a
o g ‘Dling the rond. The defendant carried
1 ebackumness of a corn-dealer in the yard at
Yarg g of the house, and the entrance to the
Togg o8 from a lane at right angles to the main
. Phe plasngs .
ing o Plaintiff had been in the habi -
8 milk g¢ e defendant’s shop.zgaﬁei‘:r&h?lse

i

shop one Sundiy morning. He attempted to
enter the shap by the front door. hat finding it
locked, he went threugh the yard to the back
door. As he was leav ng the house aud crossing
the yard, a dog belonging to the defendant flew
at bim aud bit him, and did the injuries com-
plained of.

The defendant’s wife assisted the defendant in
the management of the milk busipess

It was proved that, four years before this
accident happened the same dog had bittena boy
vamed Gibson, and on that occasion Gibson’s auut
went to the defendant’s premises nnd gave an
account of the accident to the defendant’s wife.
The defendant’s wife denied that any such com-
munication had ever been made to her.

It was ohjected by the counsel for the defen-
dant that the communication could not be taken
to have been made to the defendant, and that
there was no evidence to prove the scienter. It
was also proved that on auother occasion the dog
bad torn a person’s dress.

The learned judge thereupon nonsuited the
plaintiff, with leave to him to move for a rule to
enter the verdict for £15 (the damages agreed
upon) if the Court should be of opinion that
there was any evidence from which the jury
could infer that the defendant was aware of the
savage nature of the dog.

On a former dany.

Prentice, (. C., had obtained a rule accord-
ingly.

7. Jones, Q. C., now showed cause, and con-
tended that notice to the wife of what had taken
place was not notice to the husband; that the
Court could not infer that she had communicated
what she had beea told to her husband. If a
person had stated to the defendant’s wife that he
served & writ on the defendant, that would not
be evidence that the defendant kpew that the
writ had been served  Nor could the defendant’s
wife have been nsked whether she communicated
this statement to the defendant: 16 & 17 Vict.
c. 83, 8. 3; O'Connor v. Mujoribanks, 4 M. & Q.
435. It must also be shown that the defendant
knew that the dog was accustomed to bite man-
kind: Tkomas v. Morgan, 2 Cr. M. & R. 496,
Here the evidence only refers to two cases.
[WiLLEs, J.—The plaintiff need only show that
the dog indicated an intention to bite.]

Prentice, Q. C., in support of the rule.—There
was some evidence that the defendant was aware
of the savage nature of the dog ; notice to the wife
is always sufficient. The case is governed by the
oage of Stiles v. The Cardiff Stcam Navigation
Company, 12 W.R. 1080, 33 L J. Q. B. 3l0.

BoviLL, C.J.—I am not prepared to assent to
the proposition put forward by Mr. Preatice,
that notice to the wife would in all cases be suf-
ficient. Here the wife attended to the milk busi-
ness ; the dog was kept in the yard, when Gibson
was bitten by the dog on a former occasion his
aunt went to the defendant’s premises in nrder to
make a complaint to the defendant; the defen-
danvs wife appeared, and the formal complaint
was made to lie; it was contended that that com-
plaint should bave been communicated to the
defendant ; but I think that there was evidence
from which a jury might have ioferred that that
complaint bad been communicated to the defen-
dant, and that the scienter was proved.
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WicLes, J ~-I am of the same opinion. If [
had had to try this case, I should have taken the
same course as that taken by the learned judge
at the trial. There was some slight evidence to
ghow the ferocious character of the dog, and that
the defendant was aware of that character. I
think the verdict must be entered for the plain-
tiff The dog had bitten one person betore, and
bl torn the dress of another; those are the
facts; and that is some evidence that the dog was
accustomed to bite mankind. Then was there
any evidence of the defendaut’s knowledge ? the
auc.t of the boy who was bitten saw the defen-
dunt’s wife, at the defendant’s house, and com-
municated the facts to her, the wife in the
abren e of the husband was the proper person to
lock up the dog. That complaint was delivered
in the character of a message, and it was the
duty of the wife to make known to her husband
the circumstances of the case. I cannot say
that there was no evidence to prove the scienter,
and therefore the rule to enter the verdict for the
defendant must be made absolute.

KratiNg, J.—I am of the same opinion. The
evidence was very slight, so slight thatitappear-
ed to my brother Smith that it ought to be with-
hetd ; there was some evidence, and therefore the
rule must be made absolute

Suirn, J.—I am glad that the Court can come
to the conclusion that there was evidence; the
only question is as to the defendant’s knowledge
of the savage nature of the dog. I regret that
the luw should muke it necessary that that should
be proved; but as that is the rule, I do not
regret that its stringency should be to some ex-
tent mitigated. In my opinion there was some
evideunce Yrom which the jury might infer that the
scienter was proved.

Rule absolute.

HurFER v. ALLEN AND ANOTHER.
Practice—Oommon Law Procedure Act, 1852, 5. 21— FPay-
ment bafore judgment— Estoppel.

An actien for maliciously and without reasonable or pro-
batle cause rigning judgment for a larger sum than was
due at the time whau judgzment was kigned is not main-
tainable s0 long as th- judgments has not been set aside,

[Ex., Nov. 14, 1866.]

Declaration.—That the plaintiff was indebted
to the defendants in the sum or £28 0s 9.1., that
the defendants commenced an action against him
by serving him with a writ specially indorsed for
that amount; that before appearance was enter-
ed, and before judgment was sjgned the plaintiff
paid to the defendants the sum of £10 on account
of the said deht; that after such payment the

defendants wrongful'y and maliciously, and with-
' out any reasonable or probable cause, caus:d
Jjudgment to be signed against the plaintiff for
default of appearance for the full amouut of the
debt of £298 0, 9d. with costs, without giving
credit for the sum of £10, and thereby the de-
fendants wrongfully, and maliciously, and with-
out any reasonable or probable cause, caused
a judgment to be signed for a sum exceeding
£20 exclusive of costs, and wrongfully anl
maliciously, and without any reasonable or
probable cause, cnused a writ of ca. sa. for the
suin of £28 03 4. and costs, to be issued, and
the pluintiff to be arrested; to discharge himself

from which arrest he was compelled to pay thé
sum of £35 19s. 3d.

To this count the defendants demurred

20d. count. That the defendants, by the judg
ment of the Court, recovered the sum of £2g
0s. 9d., and £4 costs, making the sum of £32
0s. 9d., and that the plaintiff paid to the defen:
dants the sum of £10 on account of the sal
debt and costs, and the defendants wrongfullf
and maliciously, and without reasonable or prob:
able cause caused a writ of ca. sa. to be issué
for the sum of £32 0s. 9., and the plaiotiff t?
be arrested; to discharge himself from which
z;;res?f he was compelled to pay the sum of £3

3. 3d.

To this second count, the defendants plende‘l
& Tth plea, that the plaintiff was estopped from
alleging the payment of she sum of £10, becaus?
such payment was made after action broughtr
and before judgment was signed, and that aftef
such payment it was considered by the judgme?
of the said Court in the eaid action that the de
fendants should recover against the plaintiff the
whole of the debt and costs, amounting t°
£32 0s. 9d.

To this 7th plea the plaintiff demurred, and
replied that the judgment was obtained by fraud

This replication was demurred to by the dé
fendants ; but the replication and the demurref
were withdrawa.

Hayes Serjt. (Granthan with him) for the de
fendants. —As the defendants recovered judg
ment for the whole debt subsequent to the paf’
ment of the sum of £10 by the plaintiff, he ¥
estopped from averring the payment of such su
or from denying that the whole amount wag du®
The course that he should have adopted was t
bave applied to have the judgment set aside, fof
while the judgment stands uncontradicted, !
shows conclusively between the parties that tb®
whole debt of £28 0s 9d. was due.

Gilding v. Eyre, 9 W. R. 946, 31 L, J. C. "
174,10 C. B. N 8. 592, is materially differeo®
from the present case, as there the payment W8
made after jodgment was signed.

The plaintiff here might have appeared to th?
writ, and pleaded the payment of the £10, sftef
the commencement of the action. [KeLry, C. B
—The plaintiff having failed to appear, judgme®
is signed, and properly signed, ngainst him; ¢
say then, that he cannot now come and compll“‘;
of what has taken place, until he has, by d“e
course of law, had the record corrected by ﬂ:r
Court. The plaintiff is going sgainst the es“"”
lished principle, that a judgment while it stad”
uncontradicted is conclusive.

Henry Matthews (J. 0. Griffiths with him) {";
tige plaintiff —This action is maintainable. 10
judgment which is alleged in the first count ©
a0 irregular joagment, and the plaintiff is the’
fore not estopped from disputing it. The ju's,
ment should have been sigued only for the *
lance due. and not for the whole amaunt claime’,
Hodges v. Cullughan. 5 W. R 532 2 ¢ B. N- ¥
306, 26 L. J. C P. 171, Willes, J , there 843
** The plaintiff ought to represent the Cour! ':r
pronouncing judgment in his favour only f‘y
the sum which is really due to him.” [i""”n“;
well, B.— This ix not an irregular jutg?® it
except in point of morality; that is to any: it
is. warranted by the procecdings by wlhich
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has been obtained I understand Willeg, J, to
ean by < ought” that it was the plaintifi’s
yoral duty to sign judgment only for the balance. ]
!18 judgmeut in this case was clearly signed
‘.Vlflmut reasonable or probable cauge, and ma-
;°'0usly [Bramwell, B.—The regularity or ir-
oegulmity of the judgment does nst depend
3_11 t.he bona fides or mala fidis of the party
Q‘R{nng it ] The plaintiff is, at all events,
Dtitled] to” maintain this action to recover the
‘0“)-. The law of estoppel is clearly euhject
o this qualification — that if some matter has
N Fl@‘r not peen raised or not determined in
cosmt' the judgment, as far as that matter is
.hcerned, does pot act as an estoppel. The
JUdgment in this case does not state whether the
Wlﬂney was paid before judgment was signed, or
it tether credit ought not to have been given for
" aud although the plaintiff is estopped as re-
E:t“ls the payment of the sum of £28, he is not
T."z,Oppnd from recovering the sum of £10; Gild-
LJ V. Eyre, 9 W. R. 946, 10 C. B. N. 8. 592, 3]
J. CP. 174, is in point for the plaintiff.  As
l.l'jplaintiff cannot recover the £10 as money
o and received (De Medina v. Grove, 10 Q B
223,172, 15 L. J. Q. B. 287} he will be without
c"t;"rl:edy unless he be allowed to maintain this
m,

the

H”ycs Serjt., was not called upon to reply.

. I\I",LLY,.C.B.—I am of opinion that this action
form'n maintainable. I say so with great regret,
if the act done by the plaintiffs (the present
ferdunts) was knowingly done, and if the time
" they signed judgment for the whole debt of
8 0s. 9, they were aware that the debt had
g reduced from £28 Os. 9d. to £18 0s. 9d,
‘€ir conduct was altogether unjustifiable. But
:dmufit deci(%e according to the law of the case
o the question for us here is whether a judg-
:}t Wwhich, in contemplation of law, is an act
llo e Court, does not estop either party from
Bing a state of facts at variance with it.

dic’l{?.e Jjudgment of a Court of competent juris-

‘nl“nv to use the language of the old baoks,
pmc‘POF'ts incontrovertible verity” as to all the
pele:’edmgs which it sets forth, and it is not com-
i"lro:jt. fm: either the plaintiff, or defendant, to
Tagy, uce into it anything impeaching its accu-

:]’P of opinion that we are bound to act
. ng to the well established principle which
the ¢ JUSt mentioned, and that we must take
iy :C‘S to be ax stated in the judgment, which,
v o 'anner not to be contraverted or impenched
the ﬁ[‘e“ of the parties, says that the debt at
£280ne of the signing of the judgment was
8. 9d., and not £18 0s. 9d.

¢
Lhe

Tt
w hﬁ"’(‘: been urged by Mr. Matthews, that if
taig v that the plaintiff is not entitled to main-

Thyy 1. action, ke will be left without a remedy.
ﬂac@,.t: Dot so. As soon as the plaintiff had
£28 g";;d that the judgment was signed for
eithpr'g d., it was competent for him to apply
before y motion to the Court, or by summons
Deqp a:dj‘:id%e 8t chambers, to be let in to ap-
side o red\elcil:;l’ Or to have the judgment set
As | .
the ;' bas failed to adopt such a procesdi
Judgment stonds unaltered. procesding,

If the plaintiffs in the original action (the
present defendants) or their artorney, well know-
ing that the £10 had heen paid, had neverthelesy
signed judginent for the larger sum, and then
proceeded to issue exeention. Isce no reason why
the present plaintiif should not maintiin an
action against them after having the judzment
reduced.

It is a pecessary preliminary that he should
do away with, and correct the judgment before
he can mnintain this action.

BravweLL, D.—I agree with what my Lord
has stated, except in the regrets that he has ex-
pressed at the position of the present plaintiff,
which is entirely owing to the cour~e he has
thought fit to pursue. It i3 quite clear that the
piaintiff cannot attack any of the proceedings of
the defendants unless he first attack the judg-
ment. He should have gone before a judge at
chambers and had the judgment set aside. Until
that is done, it is contrary to all precedent and
all principle to say that what it contains is
erroneons. It is alleged by the plaintiff that
the demurrer admits that the judgment was
signed wrongfully, as it admits the payment of
the £10. But that is not the case. The dem-
urrer of the defendants is equivalent to their say-
ing, * We decline to enter into the question with
you while that judgment remains on the record
unaltered, and until you attack it” T am not
sure even whether the plaintiff would be entitled
to have the judgment set aside, as in my opinion
it is very questionable whether he ought not to
have pleaded the payment of the £10. That
question, however, is immaterial, and not in issue
now, and it is uonecessary to decide it On the
broad principle that while the judgment remains
as it does, it cannot be impeached by either
party, 1 think that the demurrer must be
allowed. .

CuaxygLL and Prgorr, B.B., concurred.

IN RE OLIVER (A SOLICITOR)
Election agent— Tazation—Solicitor employed as Cagrassing
agent.

Where, for a Parliamentary election, a solicitor was employ-
ed as canvassing agent, other persons being employed as
legal agents

Held, that his bills were not liable to taxation.

[M R, Jan. 22, 24, 1867.]

This was a motion to discharge an order for
the taxation of a solicitor’s hills.

Mr. Fenwick was a candidate for the repré-
sentation in Parliament of the borough of Sun-
derland at the general election in the year 1865,
and at the election in the year 1866  He
employed two persons who were solicitors, as
his legal agents, and had also district can-
vassing committees with agents at their head.
The head agent of each district was a solicitor.
Mr. Oliver, on whose behalf thg present applica-
tion wis made, was duly retained as Mr Fen-
wick’s agent for one of the districts. Oliver had
sent in some bills made out on the principle that
he was employed as canvassing agent and not
as solicitor. and had brought an action for the
amount, and Mr Fenwick had obtaine.i an order
for taxation, which stopped the legal proceed-
ings. Persons not solicitors had been appointed
to act with Oliver in his district.
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Druce, Q C. applied to discharge the order
for taxation. He contendod that Oliver was not
employed as solicitor, and the fact that his legal
kuvwiedge might be useful in his occupation of
canvassing agent, did not make him a legal agent.
Iie referred ta Allen v. Aldridge, 6 Beav. 401;
Re Osborne, 6 W. R. 401, 25 Beav 853.

C. llall, for Fenwick, contended that besides
tho general legal agents each canvassing district
had nlegal ngent at the Lead of it, ard Oliver
was one of these last.

Jan 24.—Lorn Romirty, M R.—~This order
must be discharged. In the case of He Osborne
the retainer was for professional secvices Here
that is not the case, and the fact that Oliver is a
solicitor does not make his bills liable to taxa-
tion if, as appears here, he was employed in
another eapacity. This, however, is not a case
in which it will bo proper to give costs

DIGEST.

DIGEST OF ENGLISH LAW REPORTS.

COMMENCING JANUARY, 1866.

(Continued from page 31.)
Equiry Pracrice (Continued).

6. When a receiver appointed in a suit passes
his accounts, and the same solicitor appears
both for the receiver and the plaintiff, only one
copy of the account can be allowed between
them on taxation.—Skarp v. Wright, Law Rep.
1 Eq. 634.

7. A defendant to whom a decree has given
the conduct of a sale will not be ordered to pay,
if there are no funds in court, the costs of a
purchaser discharged from his purchase on the
ground of bad title—Mullins v. Hussey, Law
Rep® Eq. 488.

See ArpEay, 1; DecLaratioN or Tirie; Equity
PLeADING, 8 INTERROGATORIES, §; PaTNT;
Pronteriox oF DocuMeNTs ; SUBSTITUTIONAL
Strvice; Vexpor AXD Puncnaskr, 4.

Esrorper.—Sce RES ADIUDICATA.
EVIDENCE.

1. Entries of pedigree in a family Bible or
Testament, produced from proper cuscody, are
admissible in evidence, without proof of hand-
writing or authorship.—Hubbard v. Lees, Law
Rep. 1 Ex. 255.

2. Certificates of births, baptisms, &e., are
admissible in evidence, without proof of the
tdentity of the persons mentioned with the
persons as to whom the fact recorded is sought
to be established.—Hubbard v. Lees, Law Rep.
1 Ex. 253.

See Baxgrurrcy, 11; CoxvierioN ; MARRIAGE,

2; Paror EvipeExce; Propucrioy o Docu-
MENTS,

ExEcuTor.
1. A testator directed his debts to be pai
and then gave all his personal estate to tru
tees, to get in as they deemed expedient, an
divide the proceeds among his children, excej
rome furniture, which he gave a daughte
Held, that the trustees were exccutors accor
ing to the tenor.—Goods of Bayles, Law Rey
1P. &D. 21 |
2. The Probate Court will act on an informsl§
deed of renunciation which states in substancel§
though not in terms, that the executor has no ‘
intermeddled. —Qoods of Gibsor, Law Repfl
1P. & D. 105. ‘
3. The fact that one who has unsuccessfully
propounded a will is a nude executor, does nol
relieve him from liability for costs. Rennie v.
Massie, Law Rep. 1 P. & D. 118,

See ApMINISTRATION ; BANKRUPTCY, 2; EXEoy
Tor pE soN Tort; Liwirations, Staruvrr
or, 1; TexaNt For Lire, axp Remainpez
May, 1.

Execuror e soN Torr.

1. A settled account, by an executor de sox
tort with the rightful representative before suit.
is a good answer to a bill in equity against hua
for an account.—Hill v. Curtis, Law Rep. 1 Eq.
90.

2. A person to whom an executor de son torl
has handed property of the deceased, may per-
haps be sued as a constructive trustee, but is
not an executor de son fort,—Hill v. Curtis,
1 Law Rep. Eq. 90.

FaLse PrevExces.

A person may be convicted of obtaining
goods on false pretences, though he intended
to pay when he should be able.—Z%e Queen v.|
Naylor, Law Rep. 1C. C. 4.

Fipvuciary RELATION.—S¢e CONFIDENTIAL RELATIOS.
FIxTURES.

In ascertaining the gross estimated rental of
gas-works, in assessing them to the poor-rate,
a deduction should be made in respect of gas-;
meters belonging to the company, but put upon
the premises of consumers, ag they are mere
chattels ; but deductions should not be allowed |
in respect of retorts, purifiers, steam-engines,
boilers, gas-holders, or such trade fixtures as ‘
pumps and exhausters, which are fixed to the
frechold, but would be removable as tenant's
fixtures ; for all these, though capable of bewy
removed, are yet so far attached as that it was
intended they should remain permanvently con ‘
nected with, and permanent appendages to, the
frechold, as essential to the purpose for which
the works weremade.  And it makes no differ-
ence, that, by the usual practice in lotting gas- ‘
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vorks, the tenant would have to purchase all
he above property.— The Queen v. ILece, Law
ep. 1 Q. B. 241,

AUDS, STATUTE OF.

1. Previously to a marringe, the intended
husband and wife agreed in writing, that the
husband should have the wife’s property for
iis life, he paying her £80 pin-money, and that
he should have it after his death, They gave
nstructions for such a settlement, which was
preparcd accordingly, when they agreed to
have no seftlement ; the husband promising, as
the wife alleged, to make a will giving her her
property. The marriage took place, and the
husband made a will accordingly; but after-
wards made a different will. Held, that there
had been no part performance to take the case
out of the statute of fraude.— Caton v. Caton,
Law Rep. 1 Ch. 187.

2. If a landlord verbally agrees to grant his
tenant a lease for a new term at an increased
rent, but dies before executing the lease, pay-
ment of a quarter’s rent, at the increased rent,
hefore his death, is sufficient part performance
to take the case out of the statute of frauds.—
unn v. Fubian, Law Rep. 1 Ch. 35. °

2. The plaintiff having contracted to suppiy
goods to C. for cash, the defendant promised
the plaintiff, that, if he would supply the goods
to C., drawing upon C. at one month, and would
allow the defendant three per cent on the
amount of the invoice, he would pay the plain-
{iff cugh, and wake C.’s bill ¢ without vecourse,”
—that is, buy the bill of hum,—held, that this
was a promise to answer for the debt or default
of annther within the 4th section of the statute
of frauds,—Mollet v. Bateman, Law Rep. 1C. P.
163.

4. Aletter, written by A. to his agent, refer-
' ring to letters of the agent, stating the terms

on which the latter has made a contract on A.’s

behalf for the purchase of goods, is a sufficient

memorandum to bind A. under the 17th section
of the statute of frauds.—@ibson v. Hotland,

Law Rep. 1C. P. 1.

5. .\ written contract was made for the sale
of goods, to be delivered within a specified
time. Before the time for delivery, the parties
agreed orally to extend the time for delivery.
IIdd, that the oral agreement was not " good "
under the 17th section of the statute of frauds,
and eould not operate as a rescission of the
written contract; which might therefore be
enforced.—Noble v. Ward, Law Rep. 1 Ex. 117.

Hemr,

A. gave by will real and personal property

to B. for life, remainder to B.'s sons in tail, give her husband a life-interest, determinable

remainder to his own right heirs. B. Jied with-
out issue, and, claiming to be A.’s heir,.disposed
of the property by will. A.s sole next of kin
then tiled a bill to recover the personal estate
from B.s executors, alleging that A. left no
heir; or that, if he did, it could not be ascer-
tained who was such heir. B.’s executors er.-
tered into evidence to prove that B. was heir.
The evidence did not establish this, but shewed
that A, must have left an hcir. The plaintift
offered no evidence.  The court refused to direct
an inquiry whether there was an heir, and dis-
missed the bill.—De Beauvoir v. Benyor, Law
Rep. 1 Ch. 212,

Hicnway.

1. On a bill filed by the vestry of a parish
to remove a building over a way, alleged to
have been dedicated to the public for forty
years, it appeared that for the first twenty
years there had been a lease from the owner
with a right to build over the way; that then
the lease became merged in the irnheritance;
and that, since, the vestry had claimed the way
as belonging to them for the exclusive use of the
parish.  Held, that the suit could not be main-
tained on its merits.—Bermondsey v. B{own,
Law Rep. 1 Eq. 204. ‘

2. Horses grazing on the side of a turnpike,
under control of a man in charge of them,
cannot be impounded as ** wandering, straying,
or lying,” about the road, under 4 Geo. 1V, c.
95, § 75.—Morris v. Jeffrics, Law Rep. 1 Q.B. 26,

Hussaxp aNxp WIFE,

1. A recital in a marriage settlement of an
agreement to settle after acquired property of
the wife, does not control a covenant by the
husband alone without the words “ it is hereby
agreed,” and the wife is not bound.— Youxg v.
Smith, Law Rep. 1 Eq. 180.

2. If the husband of a woman who has beeoine
entitled to property for life, under a will which
provides that on her death without children
the property shall go to her personal represen-
tative, covenants in a a post-nuptial scttlement,
that all the property which may thereafter,
during the period of the joint lives of himself
and his wife, devolve on her, shall be her sepa-
rate property, the above-mentioned property,
on the wife's death without children, is not
subject to the covenant, and does not go to the
executor named in the wife's will, but to the
lusband as general administrator.— Wyndham's
Trusts, Law Rep. 1 Eq. 290.

3. A legacy, to which a woman becomes en-
titled during coverture, may be settled so as to
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on bankruptey or alienation, — Mout flove v.
Bihrens, Law Rep. 1 Eq. 171,

4. The plaintiffs, husband and wife, sued for |

goods supplied by them in carrying on the
business of the wife’s father, whose administra-
trix the wife was. The goods were made of
materials purchased from moneys out of the
intestate’s cstate.  Held, that the wife was
wrongly joined, and the husband must sue
alone.— Dolingbroke v. Kerr, Law Rep. 1 Ex.
2232,

5. An order enabling a married woman,
without her husband's concurrence, to dispose
of her revisionary interest in stock, on her
affidavit that she was living apart from her
husband by mutual consent, will not be re-
scinded, after the rights of third parties have
intervened, on an affidavit of the husband,
that, though he generally resided apart from
her on an allowance out of her estate, he occa-
sionally visited and slept with her,.—In 7¢
Rogers, Law Rep. 1 C. P, 47.

Sce Marriace; Power, 5; SEparate Usk.

Tueecar CoxtracT.—Sec CoxtraCT; LEASE, 3.
IxpreTMEeNT,

An indictment for refusing to aid a constable,
and to prevent an assault on him by persons in
his custody, with intent to resist their lawful
apprehension, need not show that the appre-
hension was lawful, nor aver that the refusal
was on the same day as the assault, nor that
the assault which the defendant refused to pre-
vent was the same as that which the prisoners
made on the constable, nor is it an objection
that the assault is alleged to have been made
by persons already in custody; and a warrant
of a refusal, without an allegation that the
defendant did not aid. is sufficient,.— The Queen
v. Sherlock, Law Rep. 1 C. C. 20.

INFaNT.

1. A father, a beneficed clergyman of the
Chuvch of England, appointed his widow and a
clergyman. guardians of his two infant children.
The widow became a member of the sect of
Plyvmouth Brethren. On the application of the
oti’xcr evardian, the court ordered the children,
twelve and fifteen years old, to be brought up
as members of the Church of FEngland, and
restrained their mother from taking them to o
chapel of the Plymouth Brethiren. The court
paid no regard to the fact, that the father was
well affected towards dissenters, and associated
with them; nor was it influenced by the wishes
of the infants.—In re Newbery, Law Rep. 1 Eq.
431; and 3. C. on appeal, Law Rep. 1 Ch. 263.

2. After a decree absolute for the dissolution
of a marriage, on the ground of the husband’s

adultery and cruelty, the court, being of opi-
nion that neither the father nor mother were
fit to be intrusted with the custody of the chil-
dren, gave it to interveners, relatives of the
husband; but directed that the parents should
be allowed reasonable access. — Chetwynd V-
Chetwynd, Law Rep. 1 P. & D. 39,
INsuNerion,

1. A mandatory injunction may be granted
where the injury is completed before the filing
of the bill, whether the injury is to easements
or to other rights; but such injunction will be
granted only to prevent very serious damage.
—Durell v, Pritchard, Law Rep. 1 Ch, 244,

2. A claim of a writ of injunction cannot be
pleaded to.—Booth v. Taylor, Law Rep. 1 Ex.
51,

Sce Carrier, 5; Covevant, 1, 2; Leask, 4;
Lienr, 2; MoRTGAGE, 1; NUISANCE ; PATENT
Prixciear axp AGENT, 4; Trape Mach, 3

INSKEEPER.

A licensed victualler cannot be convicted of
opening his house on Sunday for the sale of
wine, &e., *“ the same not being for the refresh-
ment of any traveiler,” if he has opened his
house for the bond fide supply of refreshments
to travellers by a railway train, from the mere
fact that refreshment has been supplied to per-
sons residing within a mile of his house who
did not come by the train.— Peache v, Colmarn
Law Rep. 1 C. P. 324.

INsoLVENCY—See BavgruprCy.
INSURANCE.

1. A vessel insured ‘““at and from” Tavand
was injured by coming in contact with aP
anchor after entering the harbor of IHavan#
and whilst passicg over a shoal to her place of
discharge. Held, that the policy had attached,
Haughton v. Empire Marine Insurance Co., LaV

. Rep. 1 Ex. 206,

2. A ship-owner effected a policy on freight
from a colonial port. The master, without the
knowledge or privity of the owner, stowed #
portion of the cargo, which was timber, or
deck 5 and sailed without any certificate fro®
a clearing officer, that the whole cargo whé
below deck, contrary to 16 and 17 Viet, e. 107
83 1'70=1%2. Jleld, that no authority could be
implied in the master to load the cargo, s0 8
to violate the statute; neither was it an act ©
the master which the owner must be presumé
to have assented to; that the ship's having
sailed without the certificate did not rundef
her unseaworthy so as to prevent the polic
attaching ; and that therefore the insured coul
recover on a loss by a peril insured against””
Wilson v, Rankin, Law Rep. 1 Q. B. 162.
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3. A policy of insurance, written on the com.
mon printed form of a marine policy, contained
the following words:— At and from I to N,,
the risk to commence at the lading of the cable
on board, and to continue until it be laid in one
continuous length between I. and N., and until
one hundred words shall have been transmitted
each way. The ship, &ec., goods, &c., shall be
valued at £201 on the Atlantic cable, value, say
on twenty shares, at £10 per share;” and also,
“it i agreed, that this policy, in aadition to
all perils and casualties herein specified, shall
cover every risk and contingency attending the
conveyance and successful laying of the cable.”
The attempt to lay the cable failed, through its
breaking while Dbeing hauled in to remedy a
defect in insulation; but half the cable was
saved.  Held, that the policy was on the “ad-
venture,” and the plaintiff could recover for a
total loss.— Wilson v. Jones, Law Rep. 1 Ex-
193,

4. By an insurao.o policy, plate.glass in the
plaintiff’s shop front was insured against damage
“originating from any canse whatscever, ex-
cept fire, breakage during removal, alteration,
or repair of the premises,” none of the glass
being * horizontally placed or movable.” A
fire broke out on premises adjvining the plain-
tifi’s, and slightly damaged the rear of hisshop,
but did not approach the part where the glass
was.  While the plaintiff was removing his
stock to a place of safety, a mob, attracted by
the fire, broke the window for the purpoue of
plunder, Ifeld, that the proximate cause of the
damage was the lawless act of the mob, and
that the Jamage was not within the exception,
—Marsden v. City and County Avsurance Co.,
Luw Rep. 1 C. P. 232, -

6. An insurance policy on plate-glass win-
dows, effected through L., the local agent of the
defendant company, was subject to a condition,
that, in case of loss, notice must be given to
some known agent of the company. After the
making of the policy, but before loss, the de-
fendants transferred this branch of business to
another company. Held, that notice of loss by
the plaintift (who did not know of this transfer)
to L., who made his report thereon to the latter
company, was sufficient.— Marsden v. City and
County Assurance Co., Law Rep. 1 C. P. 232.

6. A mere agent hoving no lien on goods for
advances, commission, or otherwise, nor the
possession or custody of them as carrier or
other bailee, nor any HKability to account for
their lose by perils insured against. has no
insurable interest in them, though he is named
as shipper and consignee in the bill of lading.

—Seagrave v. Union Marine Insurance Co., Law
Rep. 1 C. P. 305.

7. An jusurance company paying under a
decree on a lost policy are not entitled to any
indemnity from the persons to whom gayment
is made.—Eugland v. Lord Tredegar, Law Rep.
1 Eq. 344.

See PArTICULARS.

InTEREST.

See MaINTENANCE; MORTGAGE, 8: PanrTsERr-
sete, 3; VENDOR axD Purcuaser oF REAL
EstaTE, 1.

INTERROGATORIES.

1. It an action of trover, an interrogatory
to the plaintiff, how, when, and from whom, he
obtained the property, was disallowed; as was
also an interrogatory as to the plaintiffs’s deal-
ings with the person from whom the defendant
obtained the cotton, the defendant not miuhing
affidavit that there had been any dealings, or
that he had made inquiry of that person.—
Finney v. Ferwood, Law Rep. 1 Ex. 6.

2. To an action by surviving partners for
goods sold, money lent to, and un accounts
stated with, the defendant, by them and their
late partner, and to a similar action by the
executors of the late partner, the defendant
having pleaded a settlement of the account
between him and the deceased, by bill not due,
interrogatories were allowed to be put to the
defendant as to the cirenmstances of the alleged
settlement.— Haukins v. Carr, Law Rep. 1 Q. B,
89.

3. In an action for a breach of contract
whereby the plaintifi’s patent became void:
laying as damages loss of profits, the defen-
dants, who had paid money into court, were re-
fused leave to deliver interrogatorics to ascer-
tain the probable value of the patent.—Jvi-
dain v. Palmer, Law Rep. 1 Ex. 102,

4, It is irregular to demur alone to part of a
bill when interrogatories have not Leen filed,
and the time for filing them has not expired.—
Rowe v. Tonkin, Law Rep. 1 Eq. 9.

5. A bill may be dismissed for want of pro-
secution, though the plaintiff's enlarged time
for answering interrogatories filed by the defen-
dant has not expired.—Jackson v. Tvimey, Law
Rep. 1 Eq 693.

Jorst Srock Compasy.—See Compaxy,
JURISDICTION.

If a cause, brought in a superior court, is
tried in a county court by a judge's order, the
Jjurisdiction to grant a new trial remains in the
superior conrt,—Balmforth v. Pledge, Law Rep.
1Q B. 427
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Jeny,

1. The record of a conviction for a, capital
felony showed, that, on the trial, the jury being
unable to agree were discharged by the judge,
and that the prisoner was again put on trial and
coficted. Held, that the judge had a discre-
tion to discharge the jury, which could not be
reviewed on writ of error; and that there was
no error on the record.— Winsor v. The Quecit,
Law Rep. 1 Q. B. 289
Law Rep. 1 Q. B. 390,

2. 1t is no ground for error, either in fact or
law, that the whole of the special jurors struck
were not suammoned ; or that the special jury
panel was called over and that a tales prayed
before 10, a. 1., the time for which the special
jurors were summoned.—Drwin v. Grey, Law

Rep. 1 C. P 171,

Confirmed on appeal.

L.axpLorp axp Texaxt.

1. One who occupies as his own another’s
land, and before the end of twenty years be-
comes tenant to that other of land adjacent to
the land so occupied, can, while he remains
tenant, acquire against the landlord a preserip-
tive title to the land first occupied.—Diron v.
Buty, Law Rep. 1 Ex. 259,

2. Toraise the presumption that an encroach-
ment on waste land by a tenant was made for
the benefit of his landlord, the land encroached
on need not be contiguous, in the sense of being
coterminous with the land held by him as
tenant.—Earl of Lisburne v. Davies, Law Rep.
1 C. P. 259.

3. If a servant occupies premises of his mas-
ter, rent free, as part remuneration, if the occu-
pation is subservient to the services, the occu-
pation is that of the master: if it is not so
subservient, the occupation ig that of a tenant,
and the servant is a  substantial householder”
within 43 Fliz. ¢. 2, and therefore eligible as
overseer of the poor.—The Queen v, ;;lpurrell,
Law Rep. 1 Q. B, 72,

Sce Least; TeNast ror Like axp REMAINDER

May, 5.

Lease,

1. A, in 1861, underlet to B, for twenty-one
years from Michaelmas, 1861, Tn 1844, he un-
derlet the same pmmises to C. for twenty-one
years from Michaelnas, 1863, at the same rent.
B. never attorned to C. 77eld, that the demise
to (. did not pass the reversion, but only an
interesse termini,— Edwards v. Wickwar, Law
Rep. 1 Eq. 403,

2, An agreement by A, tenant from ycar to
year, to let to B. “ all his right, title, and inte-
rest” in the premises, provided that, if B.
should not be accepted as a tenant by F. and

H.. the landlords, subject to the terms metr
tioned in the margin (which were,—" 1%, and
H. agree to grant B. alease of thirtyfive years
at £200 rent, &e.), the agreewment should be
void, is not well declared on as a contract bY
A, that F. and IL. should grant the lease, and
make good title.— Zweed V. Mills, Law Rep
1C. D39,

3. A lessee of a house, which he knew had
been used many years as a brothel, assigncd
the lease absolutely, knowing that the assignee
intended to use the house in the same way-
The orizinal lease contained covenants to de-
liver up in good repair, and not to wse as &
brothel, and the assignment contained a coves
nant to indemnify the lessee from the covenant®
in the lease. The lessee had to pay for repairs
at the end of the lease. Held, that he could
not recover the amount so paid from the a*
signee, everything arising out of the assiznment
being so tainted with the immoral purpose.~
Swith v. White, Law Rep. 1 Eq. 626,

4. The underlessee of a person, who has cover
nanted not to carry on a certain trade, will b¢
restrained from carrying it, though such cove
nant is not in the original lease, but only in ap
assignment, and thongh the underlessee had n?
actual notice of it. So also an assignec of the
under lessee.—Clements v. Welles, Law Rep. ]
Eq. 200.

5. Under a stipulation in an agreement 8¢
release to A. without adding ““ or his assigns.”
that the lease should contain all usual covenant®
for the lessor's protection, hcld, that the least
need not contain a covenant againss alienatio?
Buckland v. Papillon, ‘Law Rep.1 Eq. 477.

6 In August, 1856, the plaintiff agreed t0
let a house to the defendant for seven, fourtee?
or twenty-one years; the defendant to repail
paint, and paper; and the defendant was et
into possession. In 1839, the parties agreet
that W. should be accepted as tenant in room
of the defendant, upen ths same terms. the
defendant guaranteeing the rent. W, had just
before this been let into possession by the
defendant. and paid rent till 1863, when 't‘“t
defendant gave a notice to determine his tenane
at the end of the first seven years. W, and the
defendant both denied their liuhilify to ]mi"'
and paper according to the original :19;1‘!301110“ .
Held, on Lill filed in November, 1864, that the
defendant could not be compelled to acceph
lease.—Jfoore v. Marrable, Law Rep. 1 Ch. 210

7. Under an agreement to let a house
three years at a yearly rent, by which the Jant
lord agreed, at the tenant’s request, to gnmt
lease for a term from the expiration of ﬂw‘hre
years' occupaney at the samne rent, the tena?
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) keep the house in repair,—held, that the
.nant was entitled, four years after the expi-
ation of the three years, to have the agree-
ment specifically performed; and that neither
pplicatiou by him two years before for a lease
at o reduced rent (which was refu-ed), nor an
application for repayment of money spent on
repairs (which wasailowed), was a waiver, but
that he was bound to refund the cost of the
repairs.—AMoss v. Barton, Law Rep. 1 Eq. 474

8. If lands are limited in fee defeasible, but
if all persons who would be entitled in any
event are before the court, leases may be grant-
ed under 1 W IV, c. 65, which enacts, that,
if any infant is seised of land in fee or tail, the
court may grant leases.—Inre Clark. Law Rep.
1 Ch. 292,

9. Leases granted by the governor of New
Australia, of crown lands, sealed with the pub-
lic seal of the province, but not enrolled or
recorded in any court, are not records, and
cannot be annulled or quashed by a writ cf
scire facias.—The Queen v. Hughes, Law Rep. 1
P.C.sl.

Sce Fravps, Starvre of, 2; Lasprowp avp
Texast; Parties, 2; Power, 3; Rext; Sre-
ciric PERrorMaNce, 8; Texavr ror Lirg
axp Rexarsper May, 4, 5,

LEGACY. :
1. A testatrix gave to A, for life the interest
of £300, or thereabouts, invested by her ina
certain company, and the interest of £200;
and, after A.’s death, she gave the “said prin-
cipal sum of £500” toA’s. children, and directed,
U if her personal estate proved insufficient for
! the payment of legacics, the deficiency should
. be made up out of her real estate. By a codicil,
she gave “ all her personal estate” to B. Held,
that the whole personal estate passed by the
codicil; that the legacy of £300 was specific
and was revoked, but that the legacy of £200
remained charged on the real estate.—Aermode
v. Macdonald, Law Rep. 1 Eq. 457.

2. A bequest, after the death of d. (to whom
an annnity was givén out of the fund), to E.
for life, but in case of E.’s death during J.’s
life, then to M. for life, and after the decease of
both E. and M., over: J. died, and afterwards
E. Held, that M. had a life estate.—Smitk's
Trusts, Law Rep. 1 Eq. 79.

3. A testator, having five sons, gave an an-
nuity to one (a lunatic), and a legacy * to each
of my sons,” naming only the other four, and
directed that his residuary personal estete
shoald be invested in stock, *‘the interest
therefrom to be divided half-yearly between
my four sons above-named, and, at the decease

of either without lawful issue, such share to
revert to the remainder then living, their child,
or children,” Held, 1st. That the four sons
only were entitled; and 2nd. That they took
ouly for Ife, with an estate by implication to
their issue, living at their death, as joint
tenants,.— Dowling v. Dowling, Law Rep. 1 Eu.
442,

4. Bequests of stock to A, for life, remainder
to any wife he might th. reafter marry for life
or widowhood ; remainder to A.’s children akiso-
lutely; and if A, should die unmarried and
without issue, then, from and after his decense,
to B., C, and D,, in equal shares; or to such of
them as should be living at A.'s deatl, his, her,
or their executors, administrators, and assigns
absolutely. A, survived B, C., and D.; and
died a widower, without ever having had a
child. Held, that ““issue” meant “children;”
that “ unmarried ” meant * without leaving a
widow ;” and that the representatives of B3., C.,
and D. took the legacy in equal shares.—Sai-
ders’s Trusts, Law Req. 1 Eq. 6%5.

6. In a gift to danghters for life, with re-
mainder to the child or children of such daugh-
ters, as they should appeint; in default of ap-
pointment equally, and, on the death of such
of said daughters after twenty-one as should
die without issue, her share to be paid to her
personal representative,—held, that *issue”
means children ; and  personal representative.”
administrator or exccutor.— Wyndhan’s Trusts,
Law Rep. 1 Eq. 290.

6. Bequests by will, made in 1857, of “my
shares in the Great Western Railway.” At the
date of the will, testatrix had no shares, strictly
spesking, in any railway company; lut she
kad Wilts and Somerset stock of the Great
Western Railway, and also preference and other
stock of the Great Western Railway, which
was increased by further purchase of stock in
same company after the date of the will. ZHeld,
that all the Great Western and Wilts and
Somerset stock, held by the testatrix at her
derth, passed by the bequest.— Trinder v. Trin-
der, Law Rep. 1 Ex. 695,

7. Bequest of thirty-three shares in a com-
pany_among four children, and bequest of “ the
remaining shares” to a godchild. The testatrix
leld seventy-four shares, of which thirty-seven
were original}paid-up shares of £25; and thirty-
seven, new £25 shares, on which £15 was paid,
and which had been allotted to the holders of
original shares by way of boous, Parul evi-
dence to show that the testatrix was in the
habit of treating, and intended to treat, the
the shares as donble shares (sr as to pass to
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her godchild four double and not forty-one
single shares), held inadmissible; but the spe-
cific Jegatees were allowed to take their be-
quests out of the original shares.—Millard v.
Bailey, Law Rep. 1 Eq. 378.

8. A testator bequeathed as follows,—“The
pink coupons are for £3,666: send those to
L & 8. [brokers]; and he is to pay to E. T.
£2.590, the rest to G for B and E.,” and died,
Sept. 13, 1864, Pink certificates for £3,666
133, 4d. railway stock, were found. On Nov.
2, 1864, an administrator was appointed: but
the stock was not sold till Nov. 22, 1865 ; ands
meanwhile, a dividend had accrued. Held, that
he gift to E. T. was a specific legacy ; and that
E. T. was entitled toa share of dividend aceru-
ing on that portion of the stock, which, at the
testator’s death, would have been needed to
realize £2,500.—Jeffery's Trusts, Law Rep. 2
Eq. 68.

See Accrver, 2; IHussaxp axp Wirg, 3;
Lzcatee; MaINTENANCE; Serarate Usg;
Vesten InteRest, 2; WiLL

LEGATEE,

1. Pecnniary legatees are entitled to stand in
the place of the vendor against an estate pur-
chased and devised by the testator, the pur-
chase-money for which, paid after the testator’s
death, exhausts his personal estate.— Lord Lil.
Sord v. Keck, Law Rep. 1 Eq. 347,

2. Legatees are entitled to costs ont of a resi-
duary fund in court, which is insufficient to pay
the legacies charged thereon.—Jarmar’s Trusts
Law Rep. 1 Eq. 71,

3. In an administration suit by a residuary
legatee, other residuary legatees, having liberty
to attend the proceedings, were allowed between
them one set of the costs of attending the taking
of the accounts, as the plaintiff and the account-
ing defendant employed the same solicitor. —
Davbney v. Leake, Law Rep. 1 Eq. 495.

Sec RELEASE.

Lienr.

1. The erection of a building will not be re-
strained as obstructing an ancient light, unless
the obstruction is such as to materially inter-
fere with the ordinary occupations of life.--
Clarke v. Clarke, Law Rep. 1 Ch. 1%

2 In asuit for obstruction of ancient lights,
the court below decreed that the plaintiif was
entitled to sufficient light for his business, with-
out any material diminution of his former use;
and directed an inquiry whether any alteration
in the defendant’s building-desiga was proper,
to prevent the interference with the plaintiff’s
right; and, in the mean time, restrained the
defendant from building above a given height.

LiMrtaTioNs, STATUTE OF.

MAINTENANCE,

Held, on appeal, that the defendant should have
been enjoined from erecting any building so as
to obstruct the plaintiff’s lights, as the same
were enjoyed previously to the defendant’s actg,
—Yates v. Juck, Law Rep. 1 Ch. 295.

1. Payment, by an exccutor, of interest on a
specialty debt will prevent the statute of Jimi.
tations (3 & ¢ Wm. 1V, ¢. 42, § 5) running ia
favour of a devisee of realty.— Coape v. Cress-
well, Luw Rep. 2 Eq. 106,

2. The 81 Eliz. ¢. 8, § 8, limiting actions on
penalties to a year, applies to a suit by one for
himself alone, as well as though he sued as an
informer gui tam.—Dyer v. Best, Law Rep. 1
Ex. 152,

Sce MorTGAGE, 4, 5 ; SoLICITeR, 3. }

Testator bequeathed to his son a fegacy of !
£6,000, contingently on bis attaining twenty-
one. He also bequeathed his -esiduary estate
on trust till said son should attin, or if living
wonld have attained, fifteen, for the mantenance
of all his children. and subject therceto for acou.
mulation at compound interest ; the aggregate
fund to be for all his children contingently on
their attaining twenty-one, Held, that the son
was entitled to maintenance between fifteen and
twenty-one; and therefore interest was declared
payable on the £6,000.— Martin v. Martin, Law
Rep. 1 Eq. 369.

Marictous Miscuigr.

A prisoner who plugged the feed-pipe and
displayed other parts of an engine, so that it
was made temporarily useless, and would have
exploded unless the obstruction had becn dis-
covered and with some labour removed, was
properly found guilty of dawaging the engine
with intent to render iv useless.—~7he Queen v.
Fisher, Law Rep. 1 C. . 4.

MARRIAGE.

1. A marriage contracted in a country where
polygamy is lawful, between a man and a woman
who profess a faith which allows polygamy, is
net a marriage as understood in Christendom;
and, though valid by the lex loci, and though
both partics were single and competent to con-
tract marriage, the English matrimonial court
will not recognize it as a valid marriage, in a
suit by one of the parties for dissolution of
marriage on the ground of the other’s adultery.
—Hyde v. Woodmansce, Law Rep. 1 P & D.
130.

2. On a suit by a man for dissolution of mar-
ringe, cvidence that the man and his alleged
wife, residing at 8., had left S. together, saying
that they intended to get married at G.; that,

J
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they returned to S., saying they had been mar-
Tied at G, ; that, on the day they left S., there
Was an entry of the marriage in a book at G.,
Signed by the man; and that, after their return
Y0 8., they lived there many years as hus.
band and wife,—he!d, in the absence of hetter
evidence, sufficient proof of the marriage.——
Patrickson v. Patrickson, Law Rep. 1P, & D,
86,

See Coxrrict oF Laws, 1; Hussaxp axp WirE,

ARRI\GE SETTLEMENT,—S¢¢ DEED, 3; Fraups,
Stature oF; HusaND aND WIrE; PowER,
4, 5, 6.

ASTER AND SERVANT.

L. The plaintiff was employed by a railway
Company to do any carpenter’s work for its
8eneral purposes. e was on a scaffolding at
Work on a shed close to the railway, when some
Porters, in the company’s service, carelessly
Shifted an engine on a turn table, so that it
Struck the scaffold, and the plaintiff was thrown

OWn and injured. Held, that the company
Va3 not liable.—Morgan v. Vale of Health Rail-
“% Co., Law Rep. 1 Q. B. 149.

2. The plaintiff was employed by a railway
Q("‘lpany as a labourer in loading “ a pick-up
Tain” with materials left by platelayers on

L'.]ine. Tt was part of his engagement that
¢ should be carried by the train from B,
Wheve Le resided, and whence the train started)
-0 the spot at which his work for the day was
QZ:E done, and be brought back to B. at the

of each day. While he was returning to

‘t’l:fter his day’s work, the train on which he
an, b_y the negligence of the guard in charge,

ui:;nto collision with another train; and the
‘Vﬂsnlﬁ was injured. Held, that the company
Law ?{t lmble.—Tumwg/ v. Midland Railway Co.,

ep. 1 C. P. 291

m‘a :: workman, who had contracted to serve
se?vic:r for two years, absented himself from
\ » Was convicted under 4 Geo. IV. ¢. 34,
be :)::d committed. The imprisonment expired
o "etu:he end of the two years; but he refused
Mitteq N to service. Zleld, that he had com-
iy, 4 fresh offence, and could be again com-

eq

» although he bond fide thought that he

(‘.()ul
Sony, "0t be compelled to return after impri-
45 “M— Unwin v. Clarke, Law Rep. 1 Q. B.

un:l:: a". acﬁfm.Of covenant for not teaching
Preg;, e:“tlce, it is a good plea, that the ap-
ful acty would not be taught, and by his wil-
L L—p Prevented the master from teaching

THaymond v. Minton, Law Rep. 1 Ex. 244,

Ce N
EMBEZZLEMENT; Lasprorp axp TexaxT, 3.

‘[}
?

\

Mistake.—See TENANT FOR LIFE AND REMAINDER
May, 3.
MORTGAGE.

1. A mortgagee, who, holding promissory
notes of the mortgagor as collateral sceurity,
has transferred the mortgage without the notes,
will be enjoined against suing at law on the
notes, pending a suit by the mortgagor to re-
deem and settle the equities of the parties.—
Walker v. Jones, Law Rep. 1 P, (. 50,

2. A mortgagor and his two incumnlrancers
by deed conveyed the mortgaged estates to
trustees, to keep down the interest, and to ac-
cumulate the surplus rent, and apply them in
payment of the principal, with a final trust for
the mortgagor, and declared that nothing in
the deed should derogate from the rights of the
encumbrancers, and that, after they were paid
off, the trusts of the deed should cease. Zleld,
that a subsequent judgment creditor of the
mortgagor could maintain a bill against all par-
ties to the deed, and have the accounts taken
under the deed from the time of filing the bill,
without offering to redeem.—Jefferys v. Dick-
son, Law Rep. 1 Ch, 183.

3. When a mortgagee on hearing that his
son-in-law, the mortgagor, is about to sell the
mortgaged property (a house occupied by the
mortgagor) to pay the debt, wrote that he
might continue to live there without paying
any rent, the mortgagor may redeem, on pay-
ment of the principal with interest from the
last day on which interest fell due, before the
mortgagee’s death.— Yeomans v, Williams, Law
Rep. 1 Eq. 184

4, A sum of money, settled on members of a
family, was invested on a mortgage of a trust
term of the family estates, In 1829, on a re-
settlement of the estates, the subsistence of the
term and charge was acknowledged. No inte-
rest having in the mean time been paid, an
arrangement was executed in 1851, by which
the tenant for life, under the re-settlement of
1829, acknowledged the term and charge, and
paid interest thereon. The tenant in tail, an
infant, was not a party. Held, that as against
the tenant in tail, the term and charge were
subsisting, and the statute of limitations did
not apply.— Lawton v. Ford, Law Rep. 2 Eq. 97.

See ProbucTioN oF DoctMeNTs, 2, 35 Soticr-

TOR, b.
MorTMAIN.—Sce DEEn, 2. 5.

NEGLIGENCE,

1. A railway wascrossed by a public footway
on o level, protected by gates on each side.
There was no watchman, and the view of the
line was obstructed from one of the gates ; but
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on the level of the line, it could be seen three
hundred yards, A woman, approaching the
line through that gate, was detained by a lug-
gage train; and, immediately on its passing,
crossed the line, and was run down by a train
coing on the further line of rails. I/eld, that
there was no evidence of negligence on the part
of the company, and that a verdict against
them should be set aside.—Stubley v. London &
N. W. Railican Co., Law Rep. 1 Ex. 13.

2. At the crossing of a railway on a level by
a public way, at which there were gates across
the carriage way, and a style for passengers
a foot passenger, while crossing the railway
diagonally, with head bent down, was run
over by a train. The gates on one side of the
line were partly open, contrary to the provi-
sions of statutes and the railway rules for the
safety of carriage traffic.
present, though no traffic was passing across,
and a train was over due. The court refused
to set aside a verdict against the railway com-
pany for the injury.—Stapley v. London, Brigh-
ton, und S. Coust Railuay Co., Law Rep. 1 Ex.
21,

3. A railway was crossed by a public road
diagonally, and also at the same spot nearly at
right angles by a private way. There was a

gate agross both the public and private ways,
under the control of the railway company. The
) plaintifl with his cart, one evening about darks
being on the private way, the gate being nearly
closed, hailed the company’s gatckeeper from
the opposite side of the railway, to know if the
line was clear; and the gatekeeper answered,
“Yes; come on,” The plaintiff proceeded, and
Held, that though
8 Vie. ¢. 20, § 47, in terms merely imposed the
duty on the company to keep the gates closed
across a public road, except when carriages,
d&ec., shall have to cross, yet the duty was im.
plied of using proper caution in opening them;
and that, as the plaintiff could not get across
the railway without passing (hrough the public
gate, the gatekeeper should either have opened
or refused to open the gate; that what he said
was equivalent to opening the gate; and that
the defendants were liable.—ZLunt v. London &
N. W. Ruilway Co. Law Rep. 1 Q. B. 277,

4. The staircase, leading from a railway sta-
tion, was about six feet wide, had a wall on each
side, but no hand-rail; and had, on the edge of
each step, a strip of brass, originally roughened,
but now, from constant use, worn and slippery.
The plaintiff, a frequent passenger by the rail.
way, while ascending the stairs, slipped, fell,
and was injured. In an action against the com-
pany for negligence in not_providing a reason-

was run into by a train.

No gatckeeper was

ably safe staircase, two witnesses gave as theif
opinion, that the staircase was unsafe ; and on®
of them (a builder) suggested that brass nosing®
were improper; that lead would have bec?
better, as less slippery; and that there should
have been s handrail.  Held, no evidence of
negligence for the jury. —Crafier v, Metropd
litan Railway Co., Law Rep. 1 C. 1. 300,

5. Un the premises of the defendant, a sugt”
refiner, was a hole on a level with the floor
used for raising sugar to the different stories
and nceessary to the defendaut’'s busines
When in use, it was nccessary that the hol¢
should be unfenced; when not in use, it might
without injury to the business, have been fenced:
Whether it was usnal to fence similar place®
when not in actual use, did not appear, Th¢
plaintiff being on the premises on lawful bush
ness, in the course of fulfilling a coutract in
which his employer and the defendant both
had an interest, without negligence on his part
fell through the hole, and was injured. 11('111‘
that the defendant was liable.— Zidormaur v
Dames, Law Rep. 1 C. P, 274,

6. The plaintiff, in passing along a hizhway
at night, was injured by falling into a « hoist
hole,” within fourteen inches of the way and
unfenced, The hole formed part of an unfinish”
ed warchouse, one floor of which the defendant®
were permitted to occupy while a leasg w9
preparing, and was used by them in raisio
goods. Ilcld, that the defendants were liable”
Hadley v. Taylor, Law Rep, 1 C. P, 53, .

7. The defendant exposed in a public plncc
for sale, unfenced and without supm-intendenc"'
a machine which could be set in motion by a1
passer-by. A boy, four years old, by directio”
of his brother, seven years old, placed his fivr
gers in the machine, while another boy wi®
turning the handle, and his fingers were crush
ed. Held, that no action could be maintain®
for the injury.—Mangan v. Atterton, Law Rel"
1 Ex. 239.

See CarRIER, 7; MASTER AND Servast, b 2
New Trisr.—See Damaces, 2; Jurispicrios, 3
Nursance.

1. A prescriptive right of draining int¢ ¢
stream, to the injury of the plaintiff, can be at
quired, if at all, only by the continuance ©
perceptible amount of injury for twenty ye*"i;
~ Goldsmid v. Tunbridge Wells Im]n'ovmﬂ’ﬂ
Commissioners, Law Rep. 1 Ch. 349,

2. Injunction granted to restrain the die
charge of sewage of atown into a stream, WP
the sewage injuriously affected the watet, an
‘had done so for many years; and the pulluﬁv
of the water perceptibly increased as ve
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houses were Dbuilt in the towa—Goldsmid v.
Tunbridge Wells Inprovement Commissioners,
Law Rep. 1 Eq.161; S. C. on appeal, Law Rep.
1Ch. 349.

3. An injunction was granted restraining a
local board of health from permitting sewage
to pass through drains under their control into
a river, to theinjury of a miller residing below
tee outfall of the drains. The company did
not stop the flow of the sewage, but alleged
that they had not yet discovered means of
deodorizing it ; that obedience to the iujunction
would be practically impossible, without stop-
ping the sewage of the town; that there had
been no wilful default; and that a sequestration
would be useless, as the property of the Board
was public property. Held, that there had been
a contempt, and sequcs%ration was ordered to
issue.—Spoles v. Bunbury Board of Health, Law
Rep. 1 Eq. 42,

4. A canal company, empowered by its act
of incorporation to take water from a stream,
then pure, but since become polluted, had been
with its lessees (whose lease was about to ex-
pire), indicted for a nuisance, in allowing the
foul water to stagnate in their canal ; and judg-
ment had been entered against the lessees, who
had appealed. To an information against the
company and their lessees, the company admit-
ted the polluted state of the water, but insisted
on their right to draw it, however foul; and
caid they should probably continue to draw it
on the expiration of the lease. Jleld, that the
appeal pending at law was not a bar to an
injur tion; that it was no answer to say that
the . npany did not pollute the water, as they
could draw it or not, as they pleased; nor to
say that the informants might be left to their
legal remedies ; nor to say that & worse nuisance
weuld be created in the stream; nor to say that
the lessees were the active offenders, inasmuch
as the company had set up their rights in the

. answer: and injunction was granted to com-
© mence after eight months.—.dtlorney Generalv.
Proprictors of the Bradford Canal, Law Rep.
2 Eq. 7).
5. In an injunction to restrain the pollution
. of a stream, it is proper to insert the words,
“to the injury of the plaintiff.”—ZLinwood v.
Stowmarket Co., Law Rep. 1 Eq. 77.

6. If a judgment at law has been obtained
for & nuisance affecting real estate, and substan-
tial damages given, an injunction will almost
«f course be granted to prevent the cuntinuance
of the nuisance. — Lipping v. §t. Helew's Smelt-
tug Company, Law Rep. 1 Ch. 66.

Parol Evine xeg, — See Carrier, 6; Leeacy, 7;
Wu, 6.

ParticuLars.

In an action on a life policy, the defendant
having pleaded, that the proposals declared that
the life insured had not had symptoms of cer-
tain diseases, or any other complaint, whereas
he had had symptoms of disease of the stomach,
the court ordered particulars of the symptoms
delivered.— 3arshall v. Emperor Assurance So-
ciety Law Rep. 1 Q. B. 35.

See PaTENT. 5, 6.

(To be continued.)

GENERAL CORRESPONDENCE.

Articled Clerks— Admission.
To tue EpiTors oF Tue Law Jorrvar.
GeNTLEMEN,—] was articled in July, 1863,

and consequently would go up for admission
in Trinity term, 1868. Would the Law So-

ciety, having as I understand abolished Trinity

Term, allow me to go up for admission in Eas-

ter Term in that year? I have myself come
to the conclusion that they would, from a few
remarks of yours in the Law Journal of 1865,
page 192.

1t would be too bad to throw a great num-
ber of us back for four or five months. An
carly answer will oblige several

Law Stupexts.

[Our information leads us to think that such

a conclusion is incorrect. The Benchers have

in this case no discretion, and cannot, as they
can in some cases, permit a clerk to go up for

examination before his time is out, and even

when they can exercise their powers in favor
of the student, he cannot be sworn in unti! his

time is fully up. You could not therefore,

unless we are misinformed, go up either for
examination or admission until Michaelmas

Term.—Eps. L. J.]

Appointment of Ofictal Assignees.
To e EviTors of THE Law JourNaL.
GEexTLEMEN,—Jus? before the publication of
your article in the last issue of the U. ¢. Law

Journal, a question of some importance upon

the subject referred to, came up, as questions
do very frequently arise, upon which I should

iike to see some discussion in your Journal.

The creditors prosecuting a compulsory pro-

ceeding by attacbment in insolvency, applied

to the judge of the County Court here, under
the 13th sub-section of the 3rd section of the
Insolvent Act of 1864, for an order appointing
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a mecting of creditors to be held before the
judge of and in another county. Our judge
did not refuce, but granted the order as asked
for, intimating, however, that although he was
aware some cother county judges had made
similar appointments, he himsell entertained
grave doubts as to its legality, for that the
words of the 18th sub-section failed to satisfy
him that he was at liberty to impose such a
Quty upon the county judge of another county,
or that the duty could be discharged at all by
any one out of the county where the proceed-
ings were being carried on; that there was
nothing in the statute to require the judge of
the other county to discharge the duty, and
he might wel! say, upon such an appointment
being made for him, that his own appoint-
ments were all that he could reasonably be
supposed to keep, and that the duties of bis
own courts were all that he could attend to.

At a subsequent day, the plaintiff’s solici-
tor, not wishing to risk a large estate upon
so doubtful a question, got the appointment
changed, ordering the mecting to be held be-
fore the judge here. In a subsequent case,
a similar order to the first was asked for,
appointing the mecting to Le held in a distant
city, before another judge, when the judge of
this county, having more maturely answerced
the question, refused, decidedly, to grant the
order, and referred to the words of the inter-
pretation clause of the act; that is, the 4th
sub-section of the 12th section, as explaining
the words, * The Judge,” and the words, ““or
any other Judge” (where they respectively
occur) in the 13, 14, 17,18, 19, 20, 21, & 23rd
sub-sections of the same act. That by the 4th
sub-section of the 12th section, those words,
as applicable to Lower Canada, may be under-
stood, because it is well known that the judges
of the Superior Courts of Lower Canada have
not merely jurisdiction over a county, for there
are several Superior Court judges having juris-
diction equally over the same section or terri-
tory, which is not the case in Upper Canada,
unless there is a junior judge in the same
county with the senior judge; that the juris-
diction in Upper Canada is purely locsl, con-
fined to one county, held only by resident
Judges, and that, therefore, whilst the words
“any other Judge” may mean s junior or a
deputy judge of the same county, they could
not be intended to mean a judge of the County
Court of anotker county, because he could not

by any reasonable intendment be held fo B
the judge of the County Court of the county
in which the proceedings are carried on.
And again, that supposing the 13th su
section might authorize the meeting of credy
tors to take place Lefore such other judg,
that “other Judge” could only take the advi
of the creditors upon the appointment of gy
official assignee; he could not appoint th
assignee, because the 14th sub-section pro
wides that “at the time and place appointe
and on hearing the advice of the crediton
present upen oath,” &c., * The Judge” (and
not the “‘other Judge”) shall appoint, &c. **4
and if the creditors are not unanimous, thes
“the Judge” may appoint, &c. ;
Our judge maintains that the words * The
Judge” can only mean such judge as the inter|
pretation clause points out, and that the 17tb]
and subsequent sub-sections of the 3rd section
prove this position. 1
Will you, Messrs. Editors, favour us with
your views on this question, or invite the cor;i
respondents of the {7 C. Law Journal to dis)
cuss it, because it is said that the whole “* B’
of the city of Iamilton are unanimous in an
opinion adverse to that enteriained by the)
judge and bar here. .
Ollige, :
Yours respectfully,

A SUBSCRIBER. .
20th February, 1867. ¥ |

[We have not at present time to devote to
the consideration of the subject above referred;
to, but we should be glad in the mean time to]
hear from those who may have had occasion;
to investigate the point, which is, we believe, 4.
new one and of great importance.]—Eps. L.J.

APPOINTMENTS TO OFFICE. ;

NOTARIES PUBLIC.

JOHN COYNE, of Brampton, Esquire, Bacrister-at law, %
bo a Notery Public for Upper Caouda. (Gazetted 2]
February, 1867.) ;

JOHN McKINDSEY, of Bothwail, hsquire, Attorneyed’
law, to be a Notary Public for Upper Canaga. (Gazetted
23rd February, 1867. P

CORONER.

CABEL ELSWORTH MARTIN, of Lindsay, Esquifs
M D.. to be an Associate Coroner for the County of Victorit.
(Gazetted 23rd Fobruary, 1867 ) 3

TO CORRESPONDENTS. :

“Law BTrpesT” — “ A SUBs RIBER” — Under “Qenen!
Corrospondence.” ’



