Technical and Bibliographic Notes / Notes techniques et bibliographiques

The Institute has attempted to obtain the best original
copy available for filming. Features of this copy which
may be bibliographically unique, which may alter any
of the images in the reproduction, or which may
significantly change the usual method of /ilming, are
checked below.

This item is filmed at the reduction ratio checked below/
Ce document est filmé au taux de réduction indiqué ci-dessous.

10X

Coloured covers/
Couverture de couleur

Covers damaged/
Couverture endommagéc

Covers restored and/or laminated/
Couverture restaurée et/ou pelliculée

Cover title missing/
Le titre de couverture mangue

Coloured maps/
Cattes géographiques en couleur

Coloured ink {i.e. other than biue or black)/
Encre de couleur {i.e. autre que bleue ou noire)

Coloured plates and/or illustrations/
Planches et/ou illustrations en couleur

Bound with other material/
Relie avec d'autres documents

Tight binding may cause shadows or distortion
along interior margin/

La reliure serrée peut causer de I'ombrz ou de la
distorsion le long de 1a marge intérieure

Blank leaves added during restoration may appear
within the text. Whenever possible, these have
been omitted from filming/

11 se peut que certaines pages blanches ajoutées
lors d'une restauration apparaissent dans le texte,
mais, lorsque cela était possible, ces pages n’ont
pas eté filmées.

Additional comments:/
Cemmentaires supplémentaires:

14X 18X

L’Institut a microfilmé le meilleur exemplaire qu’il
lui a été possible de se procurer. Les détails de cet
exemplaire qui sont peut-&tre uniques du point de vue
bibliographigue, qui peuvent modifier une image
reproduite, ou qui peuvent exiger une modification
dans la méthode normale de filmage sont indiqués

ci-dessous.

Coloured pages/

Pages de couleur

Pages damaged/
Pages endommagées

Pages restored and/or laminated/
Pages restaurées et/ou pelliculées

Pages discoloured, stained or foxed/

Pages décolorées, tachetées ou piquées

Pages detached/
Pages détachées

Showthrough/
Transparence

| Quality of print varies/

Qualité inégale de I'impression

Continuous pagination/
Pagination continue

Includes inde> ‘es)/

Comprend un (des) index

Title on header taken from:/
Le titre de l'en-téte provient:

Title page of issue/
Page de titre de la livraison

Caption of issue/

Titre de départ de {a livraison

Masthead/

Générique (périodiques) de 1a livraison

2X

Pagination is as follows: 213-230, LVII-LVI}! p.

26X 30x

12X 16X

20X

28X 28X 32X




1857.]

LAW JOURNAL.

213

DIVISION COURTS.

—

OFFICERS AND SUITORS.

CLERKS.

We have received the subjoined communication,
which speaks for itself. We commend the matter of
it to the candid opinion of the public, and the exam-
ple of Mr. Eyre we trust will be followed by other
Clerks. All who are competent to express an opinion
or offer a suggestion on the subject should do so
without delay.

It is from the collected opinions and suggestions
of practical men that wise, safe, and permanent re-
forms may be best devised. Mr. Eyre’s scheme is
well worthy of grave consideration, should it become
necessary to tax suitors, but we think it wounld not be
asking too much if we in Upper Canada called for
the necessary disbursements in procuring safes to be
paid for out of the general revenue of the Province.
We build our own County Gaols and Court Houses,
and that is more than the people of Lower Canada do.

To the Editors of the U. C. Law Journal.

GextLeneN,—The necessity of providing fire proof safes for
the prevention of Cuurt books and papers in the offices of D. C.
Clerks from being destroyed by fire has for some time engaged
my attention, in consequence of the numerous fires which have
occurred in this and neighbouring towns, especially the fire
which occurred at Peterborough some time since, when Mr.
Dennistoun’s vainable books and papers were burnt, as were
also the papers of the County Court Clerk and Custom Iouse.

The following scheme suggested itself to my mind a long
time since, and I submitted it to more than one County Judge,
who expressed their approbation of it, and I have been abont
to submit it to your readers several times, but press of business,
sickness, and the expectation that some other Clerks would
take the matter up, have prevented me. It appears to me
that the several plaintiffs are more interested in the safe keep-
ing of the records of the proceedings in a suit than are the
defendants. The defendant when sued may not be possessed
of any property whereon to levy the amount recovered against
him, yet in after years he may become possessed of property
out of which the Bailiff may be enabled to make the amount
of debt and cost upon an execution, but before issuing which
it would be necessary to refer to the proceedings in the cause
entered in the Procedure Book. The scheme I propose is as
follows:—That a fire proof safe of sufficient capacity should
be furnished to every D. C. office in the Province, to be paid
for in the first instance by the County Municipality, the cost
to be re-paid, with interest, from the following source:—On
all suits entered the following fees should be paid to the Clerk
by the Plaintiffs on entering the same, viz., where the amount
sought to be recovered does not exceed £2, three-pence; £5,
six-pence ; £10, nine-pence ; £15, one shilling ; and exceeding
£15, one shilling and three-pence. The several Clerks to ac-
count for these feea received by them, and pay them over to

the County Treasurer quarterly, to be by him credited to the
Municipality from time to time, until the whole amount so
previously advanced shall have been re-paid with interest,
when the fees should cease to be collected in, the County
having paid for their safes. This would be done in most
Counties in from two to four years.

I give the preference to safes over fire proof vaults from the
fact that the Divisions are often altered, even in old settled
Counties, where the place at which the office is held has to be
also changed. Again, the offices are generally kept in the
private residences of the Clerks, and upon change of Clerks
by death, removal, or resignation, the safé, with the books
and papers, could be transferred to the new Clerk, whilst a
vault, being built on private property, could not be transferred.
Other arguments might be adduced to prove that preference
should be given to safes. Safes of sufficient size (regard to be
had to the business done or likely to be done for scme years
to come) can be purchased at from £40 to £50 each, at the
Messrs. J. & J. Taylors’, Toronto, from whom I bought one
for myself last January at £25, capable of holding all the
books in my office necessary to be preserved, and the papers
of the current Court, with two drawers for cash or papers.

I am, gentlemen, yours,
Tromas EvrE.

ANSWERS TO QUERIES.

[Questions in relation to the law and practice of
Division Courts have, for the sake of convenience in
reference and otherwise, been assigned a place in this
department of the Journal. These questions are
usually too long, and in many instances require an-
swers too lengthy for insertion in the place usually
assigned to such matters.

Correspondents will always find their communica-
tions acknowledged in the next issue after receipt
whether answered in that number or not. To ensure
an answer in the following month such queries should
be in the hands of the editors two weeks at least before
the day of publication.]

“E. T.”—A judgment was obtained inthe D, C., of which I
am now Clerk, in the year 1848. Execution was issued thereon
within one month after judgment obtained, snd in due course
returned endorsed ‘“No Goods.” The plaintiff recently ledrning
that the defendant has since acquired means wherewith to pay
the debt and costs applied to me as Clerk of the Court in which
the judgment was obtained to issue an alias execution. This
1 have refused to do upon the grounds that the judgment was
obtained more than six years since, and D. Courts not being
Courts of Record the issuing of the execution is barred by the
statute of limitations,

The plaintiff on the other hand contends that an exe-
cution having been issued in the suit *“withih one year
from the time of obtaining such judgment,” as provided by
the 67th Rule, I am bound and ocught to issue an alias execu-
tion. Who is correct, the plaintiff or myself?

The point is by no means free of doubt, and the
safer course would be in all cases like that put to ob-
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tain “leave of the Judge” to issue exceution. The
application is ex parte, and would he granted as a
matter of course on aflidavit showing that the judg-
ment is still unsatisfied,and that the parties to it remain
as when judgment was given.  OQur own opinion (rather
opposued to that of K. T.), based on the 10th sec. of
the D. C. Ex. Act, and the 67th Rule of Practice, is
that leave is not necessary.  We believe that theve
is some conflict of opinion mmongst the County Judges

on the point, and it is just such an one as requires to,

be settled by « rule,
Guelph, Octoher 22, 1857,
May T request at your earliest convenicuce your apinirn,
through your valuable Seaw Journal, upon sec. 2 of 20th Vie.
eap. 63, whether the words “or in any other Court of Law or
Equity in Upper Canada” apply to Division Courts ?
Avrkep A, Baken, Clerk.
Our present impression is that they do, and we are
informed that they have been understood in that
sense by some of the County Judges. Any profes-
sional man may raise the question at a sittings of a
Division Court.
We should be glad to hear of any decision on the
point.
J. J.—Are Bailiffs of Division Courts entitled to pounduge
when they do not actually sell, hut instead thereof give the de-
fendant time to procure the money himself?

According to the strict language of the item in
Schedule A to the D. C. Act, the Bailiff does not ap-
pear to be entitled to the 21 per cent. except upon
actual sale.  We should like to sce the opinion to
which you refir, for we know that ¢ the Bailiff has
frequently far more trouble waiting on the faith of
promises than he would have had if a sale were at once
made;” aund shou.l our views be changed by an ex-
amination of the “ opinion” we will gladly announce it.

A ¢Division Court Clerk” puts the following case,
and asks our opinion on it :—

A.owes B. n debt. A, leaves the country ; B. takes out an
attachment; the bailiff being from home, the attachment is
put into the hands of an iguorant constable, who seizes a trunk
belonging to A, (suppused to contain notes), but does not re-
turn the attachment for sume days after.  The constable seals
up the trunk without opening it, and as it is some miles from
the Clerk’s house, puts it in charge of o safe person, where it
now lies nominally in the Clerk’s hands.  Query—Should the
Clerk open the trank and find out if there is anything in it
linble to be sold ?

We sce no objection to the Clerk ascertaining the
contents of the box if the plaintiff v.shes him to do
50; but until the articles seized are duly returned to
him, he should not concern himself about them.

SUITORS.
Commitment on Judgment Summons.

In accordance with a previous announcement, we

continue our selection of English County Cowrt cases
in illustration of this subject.

Garrett v. Anderson, in the Middlesex County
Court, A. Amos, J.

“The original cause of action was to recover the
sum of £5. ds. for n quarter’s rent, which amount the
defendant (who is a widow) was ordered to pay on
the 20th of the same month.”

The defendant was brought up on a judgmnent
suminons.  Fhe solicitor for the plaintift stated ¢ that
he should be able to satisfy the Court that the defen-
dant was not justified in taking the house ; and would
submit that by refusing to give up possession, the de-
fendant had contracted a debt without reasonable
means of payment. The plaintiff had offered to for-
give the defendant the rent, but the latter vefused to
quit the premises on the ground that she had no place
to go to. lle submitted that this was a case which
clearly came within the meaning of the clause of the
Statute which enacts that it it shall appear to the
Judge that the defendant has incurred w debt under
false pretences, or has wilfully contracted such liabi-
lity without reasonable expectation of being able to
pay the same, the Judge may order such defendant to
he committed to prison for any period not exceeding
forty days. fle should be able to satisfy his Honor
that the defendant did incur this debt under false pre-
tences, having represented herself to be a person of
property when she took the house,and that she would
shortly come into possession of £1000 through the death
of abrother. At that time she was and has since been
in the receipt of parochial relief. In proof of that
fact he had obtained the relieving officer’s certificate,
ant confidently submitted that the defendant had, by
refusing tc give up possession of the house, coupled
with the facts he had statzd, incurred a debt without
reascnable expectation of payment, and had subjected
herself to imprisonment.”

This statement having been borne our by evidence,
the Court held that the defendant remaining in the
house was equivalent to a declaration of being able to
pay, and oraered her to be committed for seven days.”

MANUAL ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVISION COURTS.

(For the Tatw Journal.—By V—oru)

[roxTixuEDp FroM ragr 197.]

Claims by Third Parties to Goods seized (continued).

By the 6th section of the D.C. Ex. Act, itis enacted
that the landlord of any tenement in which goods are
taken in executionmay, by any writing under his hand,
or under the hand of his agent, to be delivered to the
bailiff making the levy, claim anyrent in arrear then
then due to Fim, “ which writing shall state the terms
of the holding and the rent payable for the same.’”
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The rent which the landlord may claim under this,
section is— |

1. Where the letting is by the week, rent for four
weeks.

2. Where the letting is for any term less than a
vear (e. ¢. by the quarter), the rent aceruing due in
two terms of payment.

3. Where the letting is by the year, onc ycar's
rent.

It will be observed that elaims by landlord must e
tn writing, and contain certain information as to the!
nature of the holding.

In reference to this notice of claim, it is necessary
to state the meaning attached by a subsequent section
(1) to the terms landlord and agent. 'The term “land-
lord” means the person entitled to the immediate rever-
sion of the lunds; or if the property be held in joint te-
nancy, coparcencry, or tenancy in common, includes:
any one of the persons entitled to such reversion. The
word “agent” means any person usually employed by
the landlord for the letting of lunds or the collection of
rents thercof, or person authorised to act by writing
from the landlord.

A builift then making a seizure in case the landlord
claims rent fer the property on which the goods have
been taken, should, on receiving the written claim as|
before mentioned, of the landlord signed by him or
his agent, ““distrain as well for the amount of therent
so claimed and the costs of such additional distress as,
for the amount of money and costs for which the war-.
rant of exccution issued, and shall not proceed to sell
the same or any part thereof, until after the end of
eight days at least next following after such distress
taken.” (Sce. 6.)

In scizing after notice from the landlord, the bailiff)
may take any goods that would be liable to distress;
for rent in ordinary cases, though they may not be
liable to be taken in execution, provided he seizes no
more of such goods than are sufficient to satisfy the
rent duc. Thus, although the wearing apparel, bed-
ding, tools, and implements of trade of the defendant,
to the value of £3, are protected from seizure under
exceution, yet if the landlord gives the bailiff the
proper written notice claiming arrears of rent (under
sec. 6), the bailiff may distrain such excepted articles
to satisly the rent: (sce Woedeock v. Pritehard, 1
C.C.C., 428,17 I.. I\, Q. BB. 16.)

In distraining for the landlord, it must be remem-
bered that the amount is limited for which a distress
may be made, and a bailiff should not demand more
rent than may be claimed under one of the three
holdings above stated.

If the goods taken bereplevied by the (tenant) de-
fendant, so much ¢f them * shall he sold as will sa-
tisfy the monecy and costs” for which the warrant
< issued, and the costs of the sale, and the surplus of

the sale and of the goods distrained shall be returned

as in other cases of distress for rent and veplevin
thereof.  Dut no excention creditor is to be satisfied
his debt out of the jroceeds of the execution and dis-
tress, or distress only where the tenant (defendant)
replevies, until the landlord, who shall conform to the
provisions of the Act, be paid the rent in arrcar for
the periods hefore specified.”

It would appear that the intention of the Legisla-
ture is, that the landlord should retain his prece-
dence over the exceution cveditor within the Yimits
presevibed by the Gth section.

If there be sufficient goods to satisly, both the
amount of the rent and of the exceution, the exccution
will, of course, be paid in full ; il insufficient for that
purpose, the costs of distress, &e., are first deducted ;
the rent claimed is then paid to the landlord, and the
surplug, if any therc be, paid over to the execution
creditor on account.

————

vonen

U. C. REPORTS.
GENERAL AND MUNICIPAL LAW,

QUELN'S BENCU
(Rlepazted by C. RovissoN Esq., Luarraterat Law,

RyckMas v. RYCRiAN.
D pe=Demazid anld rfasal—Eculence of 1eadeness ta areiyn=-13 & 14 Vie, ch.
58,60

DOWER.— Pra, tont tempe prist  Kepliottion. a demand and vefusal.  Lojoinder,

deny bug the Tefusal ~ There was no sugeestin that the buadand Qied selsed.
The evidence showel that the tenant bhad frequentis vife o4 the demandant
Nier dower, and tolease 1t to twn per<ons to stithe out the land, hut she declined
&ying tht she could not work the laud and would either have compenation,
ntnd fo posteon was b fact muarhed outs Jeldo th ooy Jasie must be found for
thetenant

A« the hustand dil in fact div seised—Samlde. por HBuras, J., that that should
liave been suszented on the recond, and the teiiant wonld than hiave eow vn-
tiled to damages from the suing vut of the writ, and conseiquently to costs.

Dowgr.—The demandant claimed dower in certain lands, as
the wife of Tobias Ryckman, deceased, not o .rring that he died
geized, nor claiming damages,

The tenant pleaded that from the death of the husband, he hath
been always “ready, and still is realy, to render to the demand-
ant her dower, and rendereth the same here into court.”

The demaudant replied that more than one month, and less
than one year before the commencement of tuis suit, namely, on
the 2nd of August, 1855, she demanded from the tenant her dow-
er, &c., but that he did not render it, and wholly neglected and
refused 8o to do, wherefore she prays judement to recover her
dower aforesaid in the landy, &ec., and ulso damages for the deten-
tion thereof.

The tenant rejoined that he did not refuse to render her dower
to the demandant, in manner and form as alleged in the replica-
tion, ¢oncluding to the contrary.

At the trind, at Cobourg, before Mugarty, ., it wasproved that
in July, 1833, the demnaundant served a written demand of her
dower, pursuant to the statute, The action was brought on the
28th of February, 1356,

The tenant had frequently stated to the demandant and her at-
toruey his willingness to give dower, offering her possession of
one-third of cach ficld and of the house, nunc telling her that he
would name a person, and she could name another, and she might
conic any day she wished, and they should stake out the land for
her. Her attorney was present when such offer was made to her.

She was told, soon atter hier hnsband’s death, that she might
have her living so long as she would live in the house of Munsen
Ryckman, the tenant of oue portion of the property, and one of
her husband’s sons (she had heen married to Tobias Ryckman
about two years before his death). She was {old also by the ten-
ant < here is the land, one-third of it is for you, you can rent it to
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any one or live in the house.” She said she did not want the
land, as she could not work it; that she would rather have some-
thing else.

e was requested not to go away till the matter was settled,
and on  behalr of all the heirs an offer was made to leave it to two
persons to stake out the land, but she repeated that she could not
work it, and would rather have something else. She was told
whatever third the law would give her was ready for her,

Soon after the notice was served of the claim, in July she came
again to the lund and was aguin told that the third was ready for
her, and she was requested to nume a person on her behalf to
measare it out. But no portion for her was even in fact marked
out.

The learned judge, by consent of parties, directed the jury to
find for the demandunt, with one shilling damages, on all the is-
sues, subject to the opinion of the court upon the evidence whether,
drawing such inferences fromr the evidence as they might think
right, the demandant or the tenant in the action should succeed
upon the issues joined, the court to let the verdict stand iop de-
mandant, with or without damages, or to order a uonsuit, accord-
ing to their opinion.

J. D, Armour, for demandant, eited Bishoprick and Wife v.
Pearce, 12 U. C. Q. B. 306; Quin v. McKibbin, Ib. 323,

O Hare showed cause. )

Rominson, C. J.—I cannot distinguish these cases from that of
Bishoprick and Wife v. Pearce, referred to in the argument (12
U. C. Q. B.306). We are bound, X think, to give effect to our sta-
tute 13 & 14 Vie., ch. 58, see. 5, according to the evident inten-
tion of the legislature in muking the provision, which was that
the tenant should not be subject to costs in caseg of dower, unless
the demanlant were driven to sue for it. If she bring her action
when she need not—that is, when her right is not disputed, and
when the tenant has been willing to give her all she is entitled to
‘without an action—then the statute protects the tenant against
paying costs unnecessarily incarred. Here the tenant has plead-
ed no false plea, made no unjust defence, and shewn no disposition,
before or since the action, to dispute the claim to dower. The
only thing to be done therefore was to set out the land for the de-
mandant to occupy. :

This the tenant could not do alone, because he was not to be
the sole judge in the matter. He offered to join in appointing
persons to mete out the dower, but the demandant, according to
the evidence, declined to take partin the measurementby appoint-
fng some ome to act for her; she would take no interest in the
matter, not caring about the land, as she said, but wanting money
instead.

1 do not see how the jury could have found upon their naths
that the tenant in this case had refused to render her dower, and
that was the only issue raised upon the record.

The verdict, I think, should be in favour of the tenant on the
issue, which will not interfere with the demandant taking judg-
ment for her dower.

Burxs, J.—This case differs from the cases of Bishoprick v.
Pearce and Quin v. McKibbin in the facts. The record, so far as
the tenant pleading the plea of fout temps prist, and the demand-
ant replying a demand of dower and refusal by the tenant, pre-
sents the case the same, but the evidence shews that in the present
case the husband died seized of the premises, and the tenant was
in possession by operation of law. The record does not show or
suggest that the husband did die seised, and therefore it eannot be
ascertained by the record whether it is a ease in which the demand-
ant would be entitled to costs as well as damages, irrespective of our
stutute. The pleadings seem to me suflicient to raise both questons
—namely, whether the demandant is entitled to damages and costs,
or costs only, if it be a @se where she is not entitled to damages.
In either case the demandant upon this record was at once entitled
to ber judgment for sisin of her dower, and there was no occasion
to have taken down the case to nisi prius in order to have obtained
the writ of Aabere fucias seisinam. 1t was obnly necessary to go
downtotrial for the purposeof determining the issues, with a view
to see whether the demandant was entitled to recover damages as
well as costs, The tenant in this case coming into the possession
at the death of the husband, was not a wrong-doer as against the
dewandant until she demanded her dower and he had refused to
give it to her. Therefore the plea of fout temps prist in this case

the truth of the tenant’s plea.

was & proper plea on the part of the tenant, butI do not think
the effect of the plea is to admit the right to damages.  If the de-
mandant’s count had stated that the husband had died seised, the
effect of the plea then might possibly be to admit the sight to
damages, but that point is not in question on thisrecord. I think
the application of what my brother Draper said in Bishoprick v.
Pearce has been misapplied in this case. When he quoted from
Bac. Abr. ‘“Dower” D. 2, thatnotwithstanding the heir had plead-
ed tout femps prist the demandant would be entitled to recover
damages from the teste of the original writ to the execution of the
writ of inquiry, he must be understoed to have mesant upon a re-
cord properly framed for the purpose. In Iargrave’s Notes to
Cuke on Littleton, 82 &, it is said, speaking of how the iuquiry
shall be of the dying seised and damages, * If judgment be by
confession or default, a writ shall issue to deliver seisin and in-
quire of damages; but if it be by verdict, the same jury shall in-
quire of the dying seised and damages ; but if it be omitted it may
be supplied by writ of inquiry.” The damages are—1. The value
de tempore mortis; 2. Damna occasione detentionis dolis, though if
they nre mixed up together by the verdict yet it will be good.
Now if the tenant’s plen of tout temps prist be true, one can see no
reason, theugh the demandant may be entitled to recover the
value of the third part from the suing out the writ, why be should
be subject to the second class of damages. Then with regard to
the first, I find, upon looking into the cases in Viner’s Abridg-
ment, in all eases where the tenant pleads lout femps prist, and

.the demandant replies to it, there should be a suggestion that the

husband died seised, and then the jury would be sworn upon the
1ssue not only tatry it, but to inquire of the dying seised and the
damages. Upon the record so framed the jury might find the plea
for the tenans, and yet asses the value or profits from the suing
out of the writ to the time of the inquiry, for it is said that upon
the plea of tout femps prist being put in, and the demandant taking
issue upon it, the damages shall await the event of that issae mx.d
the demandant ¢annot in this case take judgment and pray a writ
of inquiry—Roscoe on Real Actions, 1. 810. The suing out of
the writ is of itself a demand of dower, and if the tenaut pleads
tout temps prist, and the demandant confesses the plen, she is at
once entitied to her writ of habere fac-as seisinam without damages;
but if she contests the truth of the plea, her right to damages is
suspended till the trial of the issue; and as the plea of tout temps

-prist admite the wight to dower. she may be entitled to damages

from the suing out of the writ, as o demand of her dower, though
she fail upon the issue she has tendered upon the tenant’s plea.
My brother Draper seems to have thought that the heir would be
subject to costs where damages were assessed, even though he
succeeded on the plea of tout temps prist, under the operation of
the statute of Glomcester. I am not preparved to assent to that
proposition. It was not necessary to determine that point in the
case of Bixhoprick v. Pearce, nor is it necessary to do so in this
case, as the recor d is not framed suggesting a ease that would en-
title the demandant to have dan.ages assessed, even from the suisg
out of the writ. 1 see in a note to page 321 of the first volume of
Roscoe on Real Actions, thatitis made a gaccre whether, when
the tenant saves himself from damages en- a plea of fouf {emps prist
be is liable to costs. In this case the demandant has omitted from
the record the matter which entitles her to an inquiry respecting
damages, and consequently costs, and bas gone to trial simply upon
If she contends that itis worth
her purpose to apply for a writ of inquiry as to the value since
the writ was sued out, she can apply for a writ of inquiry, and
then the question of costs would properly arise, if any sum were
found that she would be entitled to recover.

In Park on Dower, 307, it is said, ¢ The statate of Merton, in
giving damages, has left the method of ascevtaining them to the
court; and the usual practice is, unless the damages are either ad-
mitted by the party, or ascertained by the jury who try the action,
to grant a writ of inquiry; and if judgment is given for the de-
mandant by default, confession, or any other way than by verdict
there must of necessity be a jury impannelled to asses the dama-
ges.” For the reasons which I shall presently give, I think we
can give no judgment in the demandant’s favour on the plea, but
the contrary, that upon the plea judgment should be given for the
tenant ; and therefore, if the demand shall contend that she is en-
titled to the costs ot suing eut and serving the writ, she must pro-
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ceed to have damages nxdessed in her favour for something, The'
question will then arise whether the Sth seetion of the Duwer Act

ot 1851 is to Lo applicd to caves where the action is bronght agninst |
the heir, nud campel the demandant to serve him with & notice a
month before the bringing of the nction, a3 in enses where =he
would (to cntitle herself to costs) do aguin«t any other person,
where ber husbaud dul not die seised.

On examining tho evidence given in this case, it is quite clear
that the tenant, from the time of the death of the demandaat’s
husband down to the bringing of the action, was always ready and |
witling to have aesigned the dower to the demandant, but she al-
ways refused to take the Jand.  Sho avowed that her object was !
to compel Lim to make some money comprotise yespeeting i, and
that she did not want the Jand. T met with a ease in Viner's|
Abridgment « Dower™ M.n, Vol. IX. p. 282, very applicable to thix]
The tenant pleaded tant tewmps prest: the demandant replied that)
she had, at a particular time, demanded the dower, and that the
tenant had refused ; and in answer to that the tenant rejoined that
he had, at the time mentioned, appointed & titne, nnd requested
the demamlant to come upon the Innd, and that e would give
her the dower, bt that she refused. The comt adjudged that it

as a good answer of the tenant,

{t appears to me the tenang is eutitled to judgment upon these
pleadings and the evidence, and that the verdict should be entered
for him, leaving the demandant to have her judgment for scisin,
w.ith;mt damuges, or take such other course as rho mny bo ad-
vised.

McLray, J., concurred.

Judgment for tenant.

——— e e et et =

Coomss v. thr: Musicipan Covncin or TiE Cotsty or
MIbDLESEX.
Court Ihuse—Tuntrol and repuir of=7 Hia. U7, ¢k 1S, i1 Yie. oh. 15,
sees, 30,

The magistrates in Quarter Sceerions have no power to order furniture for the
court house, and the Cuunty Cotticll ary ot Jlable for furniture s supplicd.
Tho fact that the court bouss was also Used a8 & shire hatl for the Jttdn ixcof the

Counefl, and the furnitury mads useof by them, cvuld make no difference.

SPEQIAL CASE.

Upon the order of the magistrates of the County of Middle-
sex in Quarter Sessions. the sheriff of the county ordered of the
plaintiff, who is & cabirct-maker snd upholsterer, and the plain-
tiff furnished and put up, the following articles, on the Yth of
February, 1857:

-

the Court Room.

Fivo scts damask curtaing coveeeeesrsesseieseannn £l 0 0
Five sets blinds and rollers... 56 00
Judge's Room.
08¢ CATPEL wuveee i ieciesiransssrens sossronrssussenses 3 O 0
Sheriffs Office.

One carpet, (40s.) chair cushion, (13s8.)eeees 215 0
Clerk of the Peace Ofice.

Thieo office chairs and cushions..wivecvseeee 8 5 0
Repairing chnirSee. e veeceeaeevovsssssenns X1 00
TWO CATPLESiisicrisancosrnieaiesns soasrosseisnncnnes 3 0 0

Refising iron work to oflice chair, and listing
) 17T SR PPTUPRURRRPURUUE . | S | S
Totaleeviieciinnisirrrees crvnvens ceeane W3 G 3

At the adjourned sessions, on the 18th of April, 1857, this ac~
conrit was duly audited, {first baving been sworn to,) and o
draft was signed by the chairman in faver of the plaintiff, upon
the treasurer of the county for the nmount.

The matter being brought to the attention of the defendants,
and they considering that the magistrates had exceeded their au-
thority, the treasurer was dirvected by them not to pay the draft
——except A8 regards tWo items, amounting to one pound six shil-
lings and three pence, marked thug,* which were for things
ordered by the County Council Clerk, which the plaintiff refused
to receive, unless the whole bil was paid—which direction he
ovbeyed.

The aceount was sudited and g draft issued under the statute 7
Wm. 1V., ch. 18, in accordance ®ith all the provisions of thot

statute, utnder the presumption that that statute gave them an-
thurity to order the<e things.  The prices nre not disputed, but
the 'iubitity of the defendants or the treasurer to puy the amount,
or any part of it, except as nbove is divputed,

The curtaing and hlinds in the court room still remain there,
and the meetings of the defemlants, as alvo of the differcnt
cattrts of justice, hbave been held jn that romm sinee they were
put up by the plaintitf, a3 uaal, The earpet also remuing in
the judges’ room, and the articles furnished tor the oflice of the
shevith aud clerk of the peace are still used by these officers.

11 the tounty Council ov tres~uver ave lable to pay the nmount,
or any part of it, eacept a3 to the suw of one pound «x rhai-
lings and three pence above nuned, in the opiaion of the conrt,
they will do 2o, with interest from the date ot the drafe.  The
payment of costs to he at the dizeretinn of the court.

Lceher, Q. ., tor the pluintitt.

Connor, Q. C., for defendnnts,

Robinton, . J., defivered the judgment of Jie court.

Wo are of opinion that the plaintitf has ao cluim upon the
municipality to pay him for expunses incurred upon the express
onler of the justices of the peace.

He ling obtained the order of the Court of Quarter Sessiona in
hiv faveur, signed by the chairman, nund professing to be made by
virtue of the statute 7T Wm. V., ch. 18, and & Vie,, ch, 58,

The latter statute clearly s no reference to cliarges ot thiy
description, but only to fees for services rendered it cviminal pro-
ceedings. Under the furmer act the order would be voil, unless
it quotes the nct of parlinment under which it was made, The
question, therefore, is whether the statuto does in itsclf authorice
this arder, for it is the only other act named. It is certain that
that act makes no provision relating to this kind of expend’ture,
or to any particular kind, but only to the paywment of suchas
are nuthorised by other acts.

The statate 4 & 6 Vie. ch. 10, sec. 39, makes it the duty of
the municipality to keep the public buildings in repair, and to
provide means, and defray such expenses connected with the ad-
ministration of justice s uced to be provided for by the justices
of the peace, out of the district funds.

Of conrse when the justices of the peace lost the power of
raising funds to meet these charges, the duty could no longer be
incumbent upon them to attend to those objccts. .And tho sta-
tute 11 Vic., ch. 18, secs. 36 and 41, gave to the County Coun-
cil the disoretion of doing whnt was necessary for repairing and
keeping in order the court house, shire-ball, and other public
buildings.

The justices cannot, since that, bring any charge upon the
county by any thing which they may take nupon them to do in
these matters, which are thus placed especially under the care
and control of the Council.

The claim indeed scems rather to be attempted to be supported
on the ground, that the curtaing and window-blinds, which
came to more than three-fourths of the amount of the order,
were put up in the court room, which is also used by the Council
as the shire ball. But we do not see that that fact at all helps
the plaintif®s case. The court house is not exclusively the shire
hall, and there is no pretence for saying that these things or any
of the other items in question, were furnished witha view to the
accommadation of the Connty Council. It that had been the ob~
ject, it would surely have been left to the Conncil themselves to
give the order, and to dircct and approve of what was done.

They conld not be expected to abandon the curt house beeause
it wag made wmore comfortable and respectable than it had been
Lefore, and therefore their continuing to use it after the change as
before, raises nn implied assumpsit on their part to pay for what
wns not ordered by them, nor by their agent, but by the justices
with a view to the nccommodation of the court and not from an
iden on their part that it rested with them to provide furniture
for the use of the Council

Besides, we could not rely upon the supposced acceptance and
use of the articles by the Council as furnishing proof by implica-
tion that the things weve provided at their request, for it is ex-
pressly admitted that it was the sheritf of the county who gave
the order to the plaintiff, and he certainly was not the agent of
the Council.
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Itis a pity that there should be any reluctance on the part of
the Council to do anything reasonable and proper for the furnish
ing of the court room, which is in itself a very satisfactory one,
and highly ereditable to the county, but we know no ground upon
which we counld hold the Council to be liable to pay any of the
charges referred to us.

Judgment for defendants.

COMMON PLEAS.

( Reported by E. . Jones, Esq., Barrister at Law.)
ALLEN. v. THE CIty oF ToRrONTO.
Right of municipal corporation to notice of action.
A muuicipal corporation is held by this court entitled to a calonder month's no-

tice of action since 13 & 14 Vie, ch, 54

Action brought against the mayor, &c., of the cizy of Toronto
for alleged injuries to the plaintiff’s preperty by raising the level
of Terauly street.

Plea, tbat the grievances complained of were committed since
1st July, 1854, and were done by the defendants as the municipa-
lity of the city of Toronto, and under the authority of the statutes
incorporating and relating to the said eity, and sthat no notice of
commencing the action had been given.

Demurrer, that no notice of action required, and that the ples
amounted to general issue.

Draregr, C. J., delivered the judgment of the court.

This case again brings up the question of the right of municipal
corporations to notice of action, It has been held repeatedly
in this court that they have such right; and the court of Queen’s
Bench h ve held the contrary. As is of course well known, I
concurred in these decisions when I was n member of that court,
and [ have only to add, that I have as yet seen no reason what-
- ever to doubt their eatire correctness. I cannot bring myself to
hold that the legislature contemplated so important a change in
the law affecting municipal corporations, by the combined effect
of the 14 & 15 Vie., ch. 54, and of the interpretation act, when
in our acts relative to municipal corporations nothing sppears to
indicate such an intention, when it involves a departure from our
theretofore prevailing system of law as to municipal corpora-
tions both here aud in England, upon the law of which country
the leading features of our municipal institutions are based ; and
when the change s rested on & statute the nvowed -invedtton o]
which is to introduse uniformity in existilig tnws effecting indivi-
daals, but which contains not a word in itself (unless by invoking
the aid of the interpretation act) indicating an intention to ex-

[DECEMBER,
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CHANCERY.

{Reported by G. Gra.t, Esy., Barrister at law,)
GRrEI® V. GREEN.
Practice— Demurrer.
A defendant appearing st the hearing, and waiving all objection to an order
pro confesso, may shew that the bill is open to demurrer for want of ‘equity.

This was a bill filed in November, 1856, by Jokn (reig against
Alexander Green, stating that from the first of April, 1840, to the
first of March, 1844, the plaintiff and defendant had carried on
business in co-partnership, which had been dissolved on the last
mentioned day, and prayed an account of the partnersbip dealings
between the parties; and the affairs and business thereof to be
wound up under the directions of the court.

The defendant having failed to answer, an order pro confesso had
been obtained, and the canse now came on to be heard accordingly

Mr. Blevins for the plaintiff, asked for a decree, as prayed.

Mr. Strong, for the defendant, appeared and waived all objec-
tion to the order pro confesso. The court will not on this record
make the decree asked, the bill being clearly demurrable for want
of equity, the right to relief being barred by the Statute of Limi-
tations. By section 2 of order XIV., a defendant agaiunst whom a
bill has been taken prolconfesso, can argue the case upon the merits
ag stated in the bill, and bere the defence appears on the face of
the bill.

The court allowed the objection, giving the plaintiff leave to
amend his bill en payment of costs if so advised.

TO CORRESPONDENTS.

J. W,, Jr.—To your first query, “Yes.” To your second query, ¢ Yes.”

H. W.—A Mauistrate —Where a statute requires  a notice to be given so many
days at least,” they must be clear days.

U0 KLoTz.—Your letter answered under * Correspondence.” .

J. C—Covenants in restraint of trade in a trading locality are not comsidered
* usual covenars.”

Tuomas Evre.—Your letter is given under title ¢ Division Courts.”

Your enquiries are answered under title “ Division
Courts—Amswers fo queries.”

E.T.,
ALFRED A. BARER,

A Divistos CovRT CLERK,

A Crry SovicrTor, « ”

‘A CoNSTANT READER. } Under title “ Correspondence.

JoBN R. MARTIN.~~Thanks for your communication. We intend to accompany
it with lengthened remarks in our next: Not space in this Number.

J. E., Southampton—Too late for attention in this Nomber.

ST

TO READERS AND CORRESPONDENTS.

No potica taken of any communication unless accompanied with the true name
and address of the writer—not necessarily for publication, but as a guarantee of

tend the application of the principle beyond the person, or at the
utmost the classes who theretofore enjoyed it.

The clear opinion I entertain on this question has placed me
in some difficulty as to the dispoeal of this case. Coming into
this court, I find the unanimous opinion of the three learned
judges who composed it before my appointment to be contrary
to that which I entertain, and Ifind that the law has been
beld here accordingly. This would justly shake my confidence in
my own conclusions, if it did not convince me,and would at all events
induce me to yield to the authority of their decision. But the
opinion 1 have expressed was also the opinion of the Chief Justice
of Upper Canada, and my brother Burns, and so the law is held
to be in the Queen’s Bench. Itis greatly to be desired that the
question should be settled by appeal, or by a declaration on the
part of the legislature. As it is, I conclude it is more eonsistent
with the practice, with the interest of suitors, and with the res-
pect due to the unanimous decisious of this court to consider that
we are bound by their deliberate judgment, until reversed by a
bigher authority. Had there been a difference of opinion I should
have felt myself more at liberty to re-consider the question.

Acting on this conclusion we give judgment for the defendants
on the demurrers to the 2nd plea, which renders it unnecessary
to consider any other question raised in the cause,

Judgment for defendants on demurrer.

Nore.—8ee Snook et al ». The Town Coancil of Brantford, II.
U. C. L. I, 106 ; Magrath v. The Municipality of the Township
of Brock, [b. 109 ; Croft v». The Town Couneil of Peterborough,

good faith.

We d2 not undertake to retarn rejected communications.

Matter for publication should be in the hands of the Editors at least two weeks
prior to the number for which it is intended. }

Editorial communuications should be addressed to ¢ The Editors of the Law
Journal, Toronto” or * Barrie.” . )

Advertizements, Business letters, and communications of a Financial nature
should be addressed to « Megsrs. Muclear & (., Publishers of the Law Journal
Torontn.”

Letters enclosing money should be registered ;—ihe words ¢ Money Letter”
written on an euvelope are of no avail,

MR. ALEXANDER MORRISON {3 appointed Truvelling Agent for this Journal, and
as such ¥s quthorized to obtain subscribers and advertisements.

THE LAW JOURNAL.
DECEMBER, 1857.

TO OUR READERS.

This number completes the third volume of the
Law Journal. We have reason to be pleased with
our success, and thankfully acknowledge our indebt-
edness for the support received.

Judging from a retrospect, we have great cause of
satisfaction in contemplating our prospects. Candidly,

Ib. 125; Reid » The Mayor, Aldermen, and Commonality of
the City of Hamilton, 5. 186,

fearlessly, and honestly, have we striven to serve our
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patrons, and areglad to know in return that we possess
their coufidence and support.  We have ever felt and
acted on the impression, that the true intevests of
those who support us are inseparably connected with
cautious, safe, and gradual progress, based on expe-
rienee, and taken for the “luve of excellence.”
Change for change sake, we utterly abhor,

Just as has been, so shall aur conduct he in the fu-
ture management of this Journal.

Our object never has been individual gain, and from
the first our resolve was to to increase our expenditure
in proportion to our income. Now, with a steadily
increasing subscription list, we feel warranted in en-
larging the dimensions of the Law Journal, Hitherto
cach issue contained 21 pages, four of which were
originally assigned to advertisements ; latterly six
pages at least were required for that purpese. We
propose, therefore, to increase the number of pages
from 24 to 32 in each jssue, commencing on the 1st
Juanuary next, but the size of the page will be tho same
as heretofore.

By the proposed alteration we shall be enabled to
add not only twopages of advertisements but six pages
of original and selected matter.

We shall also employ a smaller type than has hith-
erto been used in the leading articles ; and by thus
compressing matter, we shall be enabled to give the
greatest amount of useful information in the least
possible space.

Other improvements which experience has suggested
will also be made in form and in disposition of mat-
ter ; and these without reducing the amount of inform-
ation in any department of the Journal,

A prominent alteration will be the insertion of the
leading articles, after the plan of the English law
periodicals, on the first page.

Our Editorial staff is now both strong and com-
plete ; and not only in the improved form and enlarged
size, but also in the matter and conduct of the Journal
we hope to give evidence that as “we grow older we
grow better.”

Onc important problem has beensolved.  Qur sup-
porters have enabled us to place a Law Journal
amongst the permancnt publications of the country.
The future must declare whether the Lawyers, Officers
of law Courts, and other legal and municipal function-
aries will put this on a par with similar publications
in Great Britain, by enabling us to enlist the services
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of the hest trained inteilects that may be found inthe
Provinee, on hehalf of our Journal,

LAW AND EQUITY.

We, in this number, make way for n very long, but
a very able communication on Chancery procedure.
The writer, thoroughly familiar with the subject ho
treats of, has entered into details that muke it neces-
sary for those who would uphold the present system,
to deny or cxplain the facts advanced, if they would
not have the profession and the public to take it for
granted that the facts advanced are correct—the con-
clusions just. It is useless to deny that the members
of the profession generally, are not techuically ac-
quainted with Chancery procedure. They perceive
the evil results of the systew, without being uble to
expose the source of the evil. To n comparatively
few members of the profession is Chancery procedure
known, and they either want the patriotisim or the
nerve to speak out, or it may be

*These lawyers are too wise a nation,
T’ expose their {rade to disputation.”

Our correspondent is bold enough to speak out, and
while we would not venture now to expose him to the
frowns of the “.Dii Iinmortales,” we trust the day is
not far distant, when we shall be able to name with
safety one who has contributed trained intelligence
to the cause of right.

Let the Chancery lawyer, if he can, answer what
“a City Solicitor” has suid. The public may rest
assured that all stated by “a City Solicitor”” would,
if real, occur as sct down; indeed, by making the
case extreme it could be put even stronger.

We do not say that the matter as put by our corres-
pondent isone of every day occurrence, but we doassert
that it not merely might, but sometimes does occur in
actual practice. The case which our correspondent
suggests, we allow at present to speak for itself. Let
those whose duty it is to promote sound reform in our
legal system, (and such is the duty of every lawyer)
ponder upon the single leaf which “a City Solicitor”
has opened in the great book of Chuncery abuses, Let
them not merely lament and declaim, but let them
seck to apply a proper remedy or move others to do
s0.

For ourselves, we think that jurisdiction in equity
ought never tohave been committed to a distinct tribu-
nal in this new country, and that equity procedure
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as elaborated since the institution of the Conrt of'glish Chancery har—the present Attorney General

Chancery has justified the application of nearly all
that has been objected agaiust the Court of Chancery
at home.

It is the evils nccessardy incidental to the system
we would desire to sce abated: and the partial or
totul abolition of the present exclusive jurisdiction of
the Court of Chancery, may now be -~ wnced vs a
question of policy and legislation, depending upon
general reasons of civil jurisprudence and goodgovern-
ment.

We candidly confess, we have lost all hopeof a full
measure of reform from the tribunal itself—if indeed
it posscsses adequate power to effect it—with our
correspondent, wo havo failed to perceive the mind of
the Court acting in unison with the spirit of recent
legislation.

Habit and esprit de corps have heen influential in
all ages, and with men in all stations. Lord Eldon
invariably discountenanced cvery legislative enquiry,
and proposed reform. It is said of him that the
political night-mare of innovation haunted his imagi-
nation. In his legal vocabulary, reform and revolu-
tion were synonymous, and the latter word was
another synonym for destruction. He was deeply
versed in the fictions, subticties and procedure of En-
glish Equity, and as a pedantic linguist conceived the
acquisition of the dead languages to be, not the means
of acquiring knowledge, but knowledge itself: so
Lord Eldon mistook the means for the end, the forms
of Justice for the substance of Equity.

We fear in the words of “a City Solicitor,” that
the “constitutiona: hatred of all inacvation™ will
under the present system, prevent the adoption of
appropriate remedies to the festering grievances of
the Court of Chancery. The Legislature mustapply
the remedy, or the virulence of the disease will go on
increasing,

Itis not our intention atpresent to enter fully on the
great and important question to which we have
briefly alluded ; indecd the space occupied by the com-
munication elsewhere, would prevent it in this num-
ber. We would say only, that master minds even in
England, sorely rogret the bungling division of legal
science into Law and Equitv. On the Continent and
abroad, it is the just subject of sarcasm and of
ridicule. No less an authority than Sir Richard
Bethell, himself the most eminent lawyer at the En-

'of England, and the prolable Lord Chancellor of
England—has condemned the absurdity in no mea-
sured terms.  These are his words :—*Tor above a
century this country has exhibited the anomalous
spectacle of distinet tribunals, acting upon antago-
ndatic principles, and dispensing different qualitics of
Juatice. Two orders of Jegal mind have been created
by this unnatural tearing asunder of an entire and
indivisable scicnce, each conversant with a part only,
and neither familiar with the entive system of Engiish
Law.” (Address to the Juridical Society, 12 March,
1855.)

The day is coming, if not now come, for a change
in the construction of our Courts, o say that law
is not cquity, is to rcpron .« the administration of
justice,

The recent Statute admitting of equitable defences
in actions at law, is astep in the right dircction. Let
the extensior still proceed, till step by step the two
halves approach and become one perfect consolidated
and rational whole. Give to Courts of Law the
power and the will to administer ¢ equity,” and they
become Courts of Equity!  Give to Courts of Equity
the power and the will to administer ¢ law’* expedi-
ously and soundly, and they become Courts of Law!!
The wall that separates the two sets of tribunals, is
more imaginary than real. The strait jacket” of
old customs and old abuses is totally unfitted for us,
and must be cast off.

UNSEEMLY FEUDS.

Ever and anon we hear of disputes between County
Councils and Courts of Quarter Sessions, Sheriffs
and others concerned in the adminisiration of justice.
The cmbroglios usually arise out of the question of
the sufficiency or insufficiency of the accomodation
of the Court Houses, or public offices contained therein.
We pronounce such disputes to be at all times dis-
graceful, and at no time defensible, ecither on the
ground of public taste, or of public policy. It is not
often, indeed, that they assume a tangible form.
Faint murmurings, and other cvidences of dissa-
tisfaction, are generally the strongest indications
of their existence. It is a pity that they ex-
ist at all. Our Municipal system is the glory of
the land ; and even now is heing copied to the Ictter

in the Lower Provinces of New Brunswick, Nova
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Scotia, and Prince Edward’s Island. One thing
cssential to its successful working i3 peace and har-
mony on the part of all, directly or indireetly con-
cerned in its administration.  When disagreements do
arise, they ave, in ninc cases out of ten, traccable to
very minnte and childish causes.  Were the principle
of “ give and take,” so useful between individuals in
the transactions of every-day life, to enter more into
the transactions of public bodies, the evils of which
we complain, would not find an abiding place where-
ever our Municipal institutions flourish.

A Court of Quarter Sessions assembled, begins to
survey the room in which it sits, and all at once is
struck with the notion that damask curtains or a
Brussels carpet, would be a decorative improvement
in the appearance of the Court Room. Forthwith
Mr. A. B., the well known upholsterer, is ordered to
furnish the coveted finery. Nothing doubting the
authority of the Magistrates to give the order, the
curtains and carpets are duly installed. A “little
bill " of course meckly follows. The Magistrates have
no public funds out of which to liquidate the same;
but an order is directed to tie County Treasurer
in favor of the importunate tradesman, for the amount
of his ¢ small account.” The Council get into a pet
at the wound inflicted upon their municipal dignity, and
by way of displaying their feelings, and of showing
their authority, the right of the Magistrates to draw
the order is flatly denicd. The unsuspecting trades-
man stands aghast. The idea of Magistrates doing
a thing unlawful, i3 a shock of considerable power
upon the nerves even of & dunning tradesman. He
returns to his patrons, who instuntly threaten the Mu-
nicipal Corporation with all that is drcadful for their
contumacy, Between the contending bodies the bill
remaing unpaid, to the disgrace of Municipal and
local governmnent, and to the serious loss of an honest
tradesman,

We draw not upon our imagination, for one
link of this chain of cross purposes, we add not
one line of fiction upon a tale of undoubted fact.
The case is one which for years past has, in some
ghape or other, thrust itself upon our attention. Of
late, it has forced itself upon the Judges of the Court
of Queen’s Bench, and has from them received a
judicial lecture.

A tradesman under circumstances, very similar to
those we have pictured, in order to recover the

amount of his claim, commenced an action against
the County Council of Middlesex. Ile was informed
that a8 against the magistrates in Quarter Sessions,
his order was waste paper. Ile was told that as
agninst the County Council it was no hetter. In a
word, he was told in plain Saxon, that he might
“ whistle for hismoney.” The cage to which we refer,
is Coombs v. The Municipal Council of the County of
Mididlesex, reported in other columns, The decision
is shortly and well expressed in the head note of the
casc, which is to this effect: ¢ The Magistrates in
Quarter Sessions have no power to order furniture for
the Court House, and the County Council are not
liable for furniture so suppliecd. The fact that the
Court Iouse was also used as the Shire-hall for the
sittings of the Council, and the furniture made usc of
by them can makeno difference.”

Were we further to moralize upon this case, we
would reduce our observations to two points; first,
the Magistrates in Quarter Sessions onght never to
have drawn the order : second, having been drawn,
the County Council ought to have honored it, the
expenditure being one creditable to the County.
Here is displayed the want of that principle of
“give and take,” which we commend as essen-
tial to the successful working of Municipal Insti-
tutions, Though the Quarter Sessions did wrong
in giving the order for the furniture, and after-
wards ordering the County Treasurer to pay for it ;
yet, if the order were areasonable one, under the cir-
cumstances, it ought not to have been disputed. The
Court in giving judgment, was compelled to use the
following language: “ It is a pity there should be
any reluctance on the part of the Council, to do any-
thing reasonable and proper for the furnishing of the
Court Room, which is in itself a very satisfactory one
and highly creditable to the County; but we know
no ground upon which we could hold the Council to
be liable to pay any of the charges referred to us.”

There was a time when Justices in Quarter Ses-
sions were clothed with authority to raise funds for
thesupport, repair, and improvement of Court ITouses.
That power no longer exists. It was, in 1841, made
the duty of the Muncipalities to keep public buildings
in repair, and to provide means and defray such ex-
penses connccted with the administration of justice,
as used to be provided for by the Justices of the
Peace out of the District Funds, (4 & 5 Vie., cap. 10,
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8, 39.) ence the Court, in the case to which we have
referred, very properly said ¢ of course when the jus-
tices of the peace lost the power of raising funds to
meet these charges, the duty could no longer be in-
cumbent upon them to attend to those objects.” In
County Councils is vested the discretion of doing
what is necessary for repairing, and keeping in order
the Court Iouse, Shire Iall, and other public county
buildings, (12 Vie. c. 81,5.36 and 41.) With them,
and not with the Justices in Quarter Sessions, must
now oviginate orders for repairs and such like, All
that the justice can do is to request—not to order—
to pray—not to command. Undoubtedly if the build-
ing were to become ruinously out of repair, or unfitted
for the uses designed, there are ample remedies at
law independent of any Statute. But for matters of
slight import, though perhaps of positive convenience
there is nothing left beyond the discretion of the
Councils,

For the success of our Municipal system, werepeat
there must be a good understanding between County
Councils and public officers, whose duties or whose
wants bring them into contact with the Councils. Ap-
peals to Courts of Justice, arising out of a want of
courtesy or a want of reason, are not to be encouraged.
Reasonable requests ought to be treated in a reason-
able manner. Tales of domestic difficulties are not
caleulated to inspire public respect.  Tales of Muni-
cipal difficultics are quite as much to be avoided.

In conclusion, we would remark that our observa-
tions are to be understood as strictly confined to the
subject matter noticed. The authority of the Court
of Quarter Sessions to order payments in matters
necessary in the administration of criminal law, and
vequiring prompt discharge, stands on a different
footing.

THE COMMON LAW COURTS.

On Saturday, 28th November, Michaclmas Term
closed. The Courts of Queen’s Bench and Common
Pleas were fully occupied ; and the business, so fav
as we could judge, was cqually divided.

In the Qucen’s Bench there were ninety-seven
rules nisi granted, sixty of which were argued, the
remainder standing over till next tevm.  Three rules
nist for which application was made were refused ;
others remain for farther consideration. The first
rule for a new trial applied for in a criminal case

was, weare told, issued by this Court. One other,
we believe, was also granted by the same Court, but
is enlarged till next term.  There were not less than
thirty-one cases, such as ¢ demurrers,’ ¢ special cases,’
‘special verdicts,” and ¢ points reserved,” sct down on
paper days and argued in this Court.

In the Common Pleas there were cighty-six mo-
tions for rules nisi, of which sixty-eight were granted
and cighteenrefused. Of the sixty-eight rules grant-
ed, twenty-four were argued and the remainder en-
larged. A rule applicd for in the London Forgery
case was refused; the judgment refusing it was read
Ly the Chief Justice of the Court. There were about
the same number of cases set down and argued on
paper days as in the Queen’s Bench ; the precise
number was, we believe, twenty-four.

The “humiliation day” (Friday, 27th November,)
having fallen on a day in term, slightly interfered
with the business of the Courts; but the worst, if
not the only cffect of it, was to cause a few cnlarge-
ments which otherwise might not have been made.
Our chief curiosity was to observe in what manner
the Act allowing applications for new trials in crimi-
nal cases would work. We saw enough to convince
us that it will become a lasting and a beneficial
measure; but we saw also that new trials in this
class of cases are not to be had for the asking.

The days appointed for the delivery of judgments
are:—

In the Queen's Bench :

Saturday, 12th December, 2 o'clock.
¢ 19th December, 12 o’clock.

In the Common Pleas :

Tuesday, 15th December, 12 o’cluck.

Friday, 18th December, 12 o’clock, (if necessary.)
In the Practice Court:

Tuesday, 15th December, 10 o'clock.

Friday, 18th December, 10 o’clock.

The case of Ryckman v. Ryckman, reported in
other columns, bears out the remarks we made in our
last issue as to the present unsatisfactory state of the
Law of Dower in Upper Canada.

In order to make room for the letter of “a City
Solicitor,” we have been obliged to omit our Chamber
cases and some editorials which will appear in our

next.
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THE WIG.

We decline publishing the article from a worthy
correspondent, who advocates the use of the Barris-
ter’s wig in our Courts, on the ground of ¢ Dritish
usage,”” amld “ protection to the head.”

Fully alive to the value of externals, we have yet
to learn that a wig adds anything to the wearer : but
if our friend J. J. goes on the plea that ¢ there’s wis-
dom in a wig,” we aid him with the following
authority, without being answerable for its exact
whereabouts.

Had Absolom, like ather fulk, invested in a bob g

He ne'er lind cursed the fatal oak, nor felt the durt of Joah:
But when with pangs of death oppressed, hie hung upon the twig,
His bleeding breast must have confessed there's wisdom ina wig,

— g

CORRESPONDENCE.

1y the Edilors of the Law Journal,
GENTLEMEN,

Although T an glad to see that the article in your Journal of
the month of May last, has been followed on the 10th of June,
1857, by the Statute 20 Vic. cap. 56, in a slight degree im-
proving and simplifying the proceedings of the Court of Chan-
cery, and to some extent giving effect to some of your sugges-
tions, yet you may rely upon it that practically the benefit
conferred will be scarcely perceptible, because the change is
too slight and superficial, and the Act bears the impress on
the face of it of being drawn by persons, who, however
good their intentions, had not sufficient knowledge of Chauncery
practice to be able to find out where the evil was, and in what
it consists, To speak figuratively, the Legislature, in passing
that Statute, were merely nibblingat the outside edge of three
or fuur of the leaves instead of striking at the root of the evil.
The only point of view in which that Actappears anythinglike
a benefit is this—that it is 2 Legislative acknowledgement of
the existence of the evil, shows a Legislative desire to remove
it, and promises further Legislativeaction to accomplish that
purpose.

With a view, therefore, to the approaching Session of Parlin-
ment, and in the hope of being able to assist in placing the
1atent evil with greater distinctness before the public—pointing
out in what it consists, and how it can be removed and reme-
died, and, through the public, forcing such information upon
the Legislature, and soobtaining from them some futare action
in the matter which may be sufficiently thorough to produce
general’practical benefit, I venture to address to you the ob-
servations which fullow, which I think go far more fully into
the matter treated of in your articlg, or atleast show different
views of the subject, although I feel that they arc written in
too great a hurry, and are too little systematized, to do much
more than to dicect attention to and provoke a discussion of
the subject; but if that ohject be attained and information
elicited, they will not have been wholly fruitless.

The first and chief anomaly in the present system of Chan.
cary which presents itself, is the strange and utter repugnance
between the theory of the law of cquity, or the abstract maxims
upon which the Court professes to base its judgments, and the
theory of its practice, or the steps and means by which the

partted are enabled to introduce their disputes into the Cuurt,
and to which they are restricted, For the purpose of obtaining
some decision upon them ; aud alsu, when that decision is ob-
tained, to get it cavried vut, and changed from an siry notion
merely existing on paper, to an accomplished firct—a tangible
reality.

It must be sufficiently plain to any reasonable understand-
ing, to be without argument aswumed ns an axiom, that in
judicial procecdings, provided the parties and their ease or
dispute ave introduced to the Court, it is not of the slightest
consequence in the world asrespects the decision of thematter
by the Court, by what ceremonies or without what ceremonies
that introduction is effected.  Nour, after the decision is once
pronounced,does it matter by what ceremonies or without what
ceremonies the parties, with their case or matter so decided,
make their exit, and have that decision carried into effect, so
thut it be carried into effect ; while, on the other hand, it is
of the utmost importance that the matter itself, to be decided,
should be decided justly and according to the rules of right,
which it i3 or at least ought to be the object of all laws to
oblige all persons to observe. That the matter cannot be pro-
perly decided, unless the Judge correctly and distinetly under-
stands what each party claims, and what each party disputes
of the other's claims, and that whatever timne or trouble is
necessarily occupied in effecting such purp ises, is properly and
judiciously expended. But the present Chancery system sing
against and adopts the exact reverse of all those principles ;
whilst common law follows those principles as fur asits imper-
fect barbarous origin will permit. Anditis tothat circumstance
alone that we owe the cramped, arbitrary, imperfect theory
of the Common Law Cuurts, which, instead of first devising a
comprehensive system to govern all cases, begins'at the wrong
end, and decides that aronfused medley of arhitrary, indepen-
dent, conflicting decisions are to gavera all systems which
future Judges may endeavour to extract from such materixls ;
which refuses to extead itself to injuries for which it has not
precedents, aud will not adapt itself to the changing circum-
stances of mankind. Yet, aided by its excellent system of
pleading and practice, it is a blessing as far as it extends, and
deservedly popular; while the comprehensive, noble theory of
equity law, which is madeled upon the monst perfect systems of
the most enlightened nations of antiquity, instead of the most
barbarous, and which, in meretheory at least, embraces every
subject, adapts itself to all circumstances of life, and, as far ay
possible, prevents the occurrence of injuries—shackled and
paralysed by its absurd, disastrous practice—in its action de-
stroys what by its words it pretends to grant—operates most
injuriously, and is deservedly unpopular.

To illustrute the above, and make the difference in the
woarking of these systems moro easily discernible by an itlus-
tration placing them in juxtaposition, let us suppose the case
of 2 country merchant, dving a thriving business on the credit
system—pecaliar to this country—who hus made large profits,
1 ho has reason to suppose, when all is wound up, hut who

wes a considerable sum (though much less than he is owed)
in notes at three months to those he buys {rom, according to

tho usual courso of trade of the Province. An unexpected
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commereial crisis occurs 3 he is pressed by his creditors 5 and
to save himselt urges his debtors, gots mortgages on realty to
seeure his debts from £100 to £200 each. The mortgages
having become due, and he being informed by his creditors
that they cannot renew much longer without half being paid,
commences suits in Chancery to sell the mortgaged premises,
and his ereditors agree to wait nine months to enable hiw to
pay half his liabilities to them, but warn him that in easo of
defunlt, they will sue him at law on his notez,  Upon
hearing this w/tématum he goes to a Chancery lawgyer, beeause
he is in o hurry, and knows the land is all or nearly all he
can get, and because he is told that Chancery will decree, in
simple matters of that sort, that the mortgaze money shall be
paid or the mortgaged premises sold within six months, and
the purch ise money applied to the payment of the mortgage
debt, interest, and costs, and the mortgagors decreed to pay
the deficiency, and that in Chancery they cannot defend for
time, as they must swear to the trath of their answer—which
is the theary of that Court cn that subject. So he enters all
his suits in Chancery, and returns home in fancied security,
and on his way reasons thus—

‘True, my creditors hold my notes, which I cannot defend
effectually, because the debt 13 ascertained aud my signature
admits all, aud judgment mast fullow; but then my martgages
du the same thing, and I have nine months’ start, and hesides
they must exhaust my personal property on fi. fu. goods before
fi. Ju. lands can issue, on which a year must elipse befure
offering fu sale, and as the full value is never offered, three
months more must elapse before they can be sold on a ven. ex.
Such is the more imperfect theory of the Common Law; so
that if the worst comes to the worst, what is owed mo will be
cotlected first, and [ can pay my liabilities with the proceeds,
and leave semething handsome besides.

Now mark how in practice and in point of fact the rival
theories of these rival Courts are carried out. We will more
easily see this by fullowing outone of the suits, which is a pro-
totype of the others. Time wears on. The Chancery suits
are pushed to the utmost extremity by the most competent
sulicitor; but our Chancery pleading, contrary to legal
pleading, and contrary even to English Chancery pleading,
ordains that what is not denied ia still not ndmitted by defen-
dant, and must be proved by plaintiff, and that if any answer
is put in the bill cannot be taken pro confesso, the defendant
takes advantage of this, and simply says, by way of defence,
that he believes plaintiff to be deeply indebted to other persons.
"This, though obviously no defence ns will be fully estahlished
at the hearing, serves the purpuse of delay. The plaintiff must
prove his case; and as he can only examine witnesses in exa-
mination time, and must give fourteen days’ notice of exami-
nation, and is within thirteen days of the next examination
term, he is too late, and g0 is thrown over three months and
thirteen days later ; and as defendant delayed the foll month
he was allowed before answering, and as thirteen days more
elapsed before the bill could be drawn, filed, office copies of it
got and served, four months of the nine are gone. A month
more (five of the nine) must then elapse before the case is
brought to a hearing ; but while plaintiff was taking his evid-
ence, defendant manages to prove by witnesses (what is not at
all unusual with people embarrassed witn debts) that after
giving plaintiff hiis mortzage, defendant gave three or four other
mortgages for small amounts to others, and that twenty other

arties in the Division and other Courts,recovered andregistered
Judzments from £10 upwards against defendant, soafter wait-
iy two weeks more for the ease to be called at the hearing
term, it comes on; and the Court holding that though it is
perfectly clear that what the defendant vreed as a defence
amounted to nothing against plaintiff, and althongh the sub-
scquent incumbrances have no force against plaintifis mort-
gage, and though there is no doubt of therights of the plaintill
and defendant, yet will not decide hetween them without also
deciding between defendant and all claimants against him in

the same dezree, so they take three months to consider what
decree to make, and then decide next term, as in Mogett v,
March, 3 Grant, 163, by decreeing u referene : to discover sub-
sequent imcumbrances, to have them added as parties, with
power to take accounts and settle priorities between them,
reserving furthor directions and costs. Eight and a half of
the nine months are now clapsed; but the merchant goes to
his creditors, shows them how matters are, and with difliculty,
and on the streagth of the deeree in his fuvour, gets three
months more—miaking in all one year.  OF thexo three months,
one is spent in frequent applications to the Registrar of the
Cuurt, endeavouring to get the decree settled, drawn out, and
executed in due form. When obtaincd, the decree must be
brought into the Master’s office, and two warrants obtaived—
one to consider, upon which nothing is done, heing mere form
—another appointing n future day, generally two weeks off)
though often lunger, a3 other cases may be fixed for the prior
duys. This consumes more time : and then the Master com-
mences business, and it is proved that the jincumbrancers are
in existence; but the defendant, though subpenaed, did not
attend, and the Master has no evidence to satiaty him whether
or not there are more incumbrancers, Therefore he orders
them to he advertised for, under rule 42, sec. 14 and sec, 11—
that occapies at least annther month.  Atthe end of that time,
it being proved to the Master that the advertisements were
made, and no other incumbrancer coming in, he gives his order
under the same rule, 8. 15, to make them parties by having each
of them served with an office copy of the decree It takes at
least two weeks toserveall ; and when served with these copics
of decree, each party has fuurteen days from service on him to
deliberate whether he will move to discharge the order, or
muve to add to the decree, or to vary it, or tu submit to be
made a party. Mot of them submit; but one obstinate fellow
disputes on long affidavits every part; then the papers and
evidence must be transmitted to the Court at Turonto, and the
Court grant a day to argue it. Counter affidavits are put in,
and the matter arpued at the expiration of anuther month,
Then the Court take time to consider till the next a, say
three manths more, what they will order. In the mean time
all proceedings in the Master’s office remain at a stand still.

The year given by the creditors to the merchant has clapsed
forsume time.  Atthio ond of that year they sue him at law—
(We will suppose all the above to occur after the Stat. 20 Vie.
cap. 57, as to bills and notes, comes into force). Sixteen days
from the service of the summons commencing the suits at law,
the merchant, not being able to dispute the amou.it of the notes
nor to swear toa legal or equitable defence as required by sect. 5
of that Act previous to being allowed to put in any defence, had
final judgmententered against him on the seventeenth day after
service of the summons, upon which a fi. fu. goods issued
on preecipe merely as of course. It was put in the Sheriff"s
hands within an hour after the judgment was entered ; and
thereupon without any further motions whatever, by mecre
force and virtue of his office, the Sheriff seized, under the
creditors’ execution at law, all the merchant’s goods, chattels,
and effects, debts, bills, notes, monies, claims, Le., under the
294 section of the Act, and within a few weceks after made the
areater part of the money by Sheriff’s sale to the highest bid-
der at public auction, and returned the writ accordingly, and
thercupon the plaintiff’s attorneys in these common law
actions, on merely filing that writ and return in the office, ob-
tained a_fi. fir. against the merchant's lands, issued in a similar
way cs the fi. fa. gonds had, and the Sheriff under it immedi-
ately scized and advertised the lands for sale.

All this time the merchant has not Leen able to get one
farthing out of hix Chancery proceedings; but by this time
three months more have clapsed, and the Chuncery term has
come round, and the Court de~ide that the obstinate fellow
who moved the Court was wrong, and must be made u
party as well as the rest.  After two weeks’ delay the order

or decree to that effect is obtained and transmitted with the
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papers to the Deputy Master in the country. That unties his
hands, and the suits in Chancery begin to move again, Aund the
plaintifl in Chiancery now takes out two other warrants from
the Master to consider and to proceed with the reference on a
futare day, as hefore—suppose him in luck, and that ivis that
day two weeks— then they examine witnesses to ascertain
il the incumbrances ave sull due, or what part of them are,
and which of the mortgages and judgmeuts ouglht t3 be paid
first, and which lust,

All this consumes atleast one month more ; then the Master
makes his report in that hehalf, ascertaing how much is due to
cach, and directs the mortgagor when and where and to whom
he is to pay ;—now every one of these numerous defendants
may except to the Master’s report, and have the mutter re-
argued and decided by the Court on the evidence taken by the
Master, wiich is very frequently dune, and cruses great delay ;
but we will suppose in this instunee thit none of the defeud-
ants do su,—the report must nevertheless be served on the
mortzazor, and he must have six months after that service to
constder whetlier he will pay or let the place be sold : (see
White v. Beasley, 2 Grant R. 660.) e does not pay them ; all
which has to be proved on aflidavit to the Deputy Master; yet
even now the mortgaged premises cannot be ordered t be sold,
for although it might ns against the mortgagor, all the subse-
quent incumbrancers to plaintif have to be deale with before
sny sale can be ordered, consequently the Master must issue
another warrart appointing another futore day {say two weeks
after) to report.  That warrant Leing served on the mortgagor,
and he rot appear g, ¢ if he uppear not'show’ 2 sufhcient
cause to the cuntrary, the Master reports again.  And upon
this report, the Master's powers being for the present at an
end, the whole case and ull papers and evidence is again
transmitted from the Deputy Master in the country to the
Court at Toronte, for further directions (pursuant to Mogull v.
Ward, 3 Geant, R. 164), which consumes at least anuther
month ; and chereupon it is re-heard, argued, nad considered,
for three months more, when the Court decides (pursuant to
Carroll v. Hophins, 4 Grant, R, 433), as to the incumbranc-
ers subsequent to plaintiff, who are now in the positivn of
mortgagees ag respeets the plaintiff, *that they should bave
successive daysof redemption according to their prioritics, but
of necessity as short a time would be given to each as would
be compuatible with the ends of justice.”

The first part of that judgment, added to the delay already
incurred, throws the unfortunate country merchant into dis-
may ; but the last part sounds well, gives hupe of increased
celerity of movement, and partially revives him. Letus turn
to Riyney v. Fuller, 4 Grant, 198, fur its meaning, and we find
as far a3 the unfoitunate merchant is eancerned, it is vaxr of

preelerea nihil, for as he can only in that case swear and pro-
duce affi lavits of others proving that the mortgaged property
is not sufficient to pay the principal money, interest and costs,
without paving any part of the cluims of the other incum-
brancers, and could not swear that the mortgagzed premises (be-
ing land) was likely to be deterivrated in value by waiting the
usual time, the Court decided that although they had puwer
to order immediate sale if they pleased, yet “ under existing
circumstances” it would be **incompatible with the euds ol
Justice” not to allow the usual time to redeem, which 1White v.
Beasley, nbove cited, shows, is six months both asto judgments
and mortgages, consequently the decree is made vut, decreeing
the first subsequent incumbrancer to the unfortunate merchant
to pay within six months after service on him of that last de-
cree, and in ease of his making defaule in paying (which, of
cuurse, **under the circumstances” he will), then the next to
pay within six wmonths, and so on through the whole twenty-
fuur subsequent incumbrancers.

It tikes sume time to get tho decree out, to get an office
copy of it, and to get it served on the first subsequent incum-
brancer, say two weeks, and when that is done, and the sig
months clapses without payment, the matter being brought

before Mr. V.-C. Spragge, as we nay suppose to he the case,
he adecides, as he belore decided in one case (not reported, 1
telieve), that upon every successive default of every subse-
quent inewmbrancer, there must be auother application to the
Court or the Master on affidavits, proving the services and
defaults, and ascertaining the additional costs vceasioned, and
ordering the next incumbrancer to pay the same within six
months after service on him of such Master’s report, or be
barred like the last; so that besides the six months to each,
an intermediate period of from one to two months {to he within
the mark, suppose one month) between each six manths, is
alsu in setual practice and fact lost; yet though every person
knows no subsequent incumbrancer will be mad euough to
pay more to redeem the place, than, when redecemed, it is
worth, no sale can tuke place till ull ure barred with the above
luss of time.

Tu avoid the unnecessary tediousness of relating each suc-
cessive step, we imagine the six months and one month for
each of the twenty-four incumbrancers subsequent to the mer-
chant to have elupsed—that all due steps to har the whole of
them have been taken, and thus all are barred,—then of
course all but those versed in Chancery would suppuse that
the sale would take place immediately, by some officer whose
duty it was to effect it.  Not so; for, first, at mare delay and
expense, a final order of the Court confirming the fureclosure
of the mourtgagor and all the subsequent incumbrancers, and
allowing a sale to take place, must be obtained, and then in
practice the whole matter is transmitted back again from the
Court at Toronto te the Deputy Master in the country, whero
the sale must be conducted according to the tedious, uscless,
expeusive clogs, checks, nnd ceremonies fully detailed in the
Chaucery Rule 36 of our Cuurt, and the Schedule O, attached
to thuse rules, preseribing the conditions of such sule—tuo
long to insert, but to which I refer the curivus for many de-
lays and details I have not room to insert.

A few of the principles are that the original deerees and final
arder must be depositcd in the Master’s uffice.  Two warrants
got from the Deputy Master—one called n warrant w consider,
which is under written *“ on leaving papers,” and is never in-
tended to be acted on, being merely to create costs and add to
the fees by which the Deputy Master is paid ; the other o real
warraut appointing a future dey, under iwritten * to praceed
with the reference.” This is served on all parties, and at the
appuinted day they meet, if they see fit. Whether they do or
uat, the plaintiff, who has been appointed to have the conduct
of the sale, is to bring in a drafe of an advertisement for the
sale—and he i3 expressty forbid to bring in the propnsed condi-
tions of sale at that meeting—which draft advertisement that
rule preseribes must contuin, hesides whaut is nseful, such as
the time and place of sale, and the property to be sold, a vast
amount of useless statements, which cost large sums to print,
such as giving an exact and minute foreshadowing of the con-
ditwons of the sale (which, when advertised, cinnot be changed
to suit purchasers. and are unnecessary to be known till be-
fore the sale at the time and place advertised), and a minuto
foreshadowing of all the ceremonies which will be abserved for
offering it for sale by the person who is 1o net as salesman. The
Master must also decide whether he i3 going himself to act as
salesman or hire an auctivneer.  If the laster, what auctioneer ?
whether they are to use the ordinary canditions of sale, or de-
vise others; how many times the s:le is to be advertised, and
where? After that, the conditions of sale mast be devised,
and a form of agreement for the contemplated purchaser o sign.
All must be printed expressly for the oceasten at great and
uscless expense.  In practice the sale does not take place for
six months or more after the advertisement. 1€ anv ane pur-
chames then, instead of at ance paying his monay and getting
his deed from the person who sells (a3 would be the case at
Commun Law), and paying his money if the sale was fur cash,
or if on credit paying dowa the portion stipulated and giving
a mortgage to the ofticer of the Court for the balance, und get-
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ting his deeld, a3 common sense would dictate, the purchaser
must pay ten per cent. of the purchase money to the plaintiff
or his solicitor, who, however, cannat keep it although it be
longs to them, but must forthwith pay it into Court again,
which means into some Bank named in the decree, subject to
the order of the Llogistrar. The purchaser must siga the
printed agreement for sale. The auctioneer who sold must
make an affidavit of the circumstances, which affidavit and the
printed conditions of sule are to be annexed to the contract
signed by the purchaser, aud all transmitted to Tornto and
filed with the Registrar there: (see Putlerson v. Staunion, 4
Grant, 10), to be confirmed by the Court, if not objected to
within fourtecn days after being filed.

And now the merchunt itnagines his labhours and troubles
are at length finished ; but such 18 not the ense, for tho decree
being in the ordinary form that the mortgaged premises should
be sold and the mortgagor ordered to pay the deficiency, the
conditions of sale, though drawn with great care, by some
oversight or want of knvwledge of the fiacts, which it is often
almost impossible to provide against, happens to mention that
the mortgaged premises were to be sold subject to the dower
of the mortgagor's wife, when in point of fact the widow, in
one of the subsequent mortgages, had joined to bar the dower ;
therefore, technically speaking, she was ouly entitled to dower
of the equity of redemption of the land, so the mortgagor,
having & nowinal interest in the matter, on the supposition
that sume day he might be worth something and be obliged to
pay the surplus of the costs, which the purchase money of the
Jand was not sufficient to satisfy, makes an affidavit of those
fucts, also stating that he believes the purchaser would have
hid more if he knew the dower was only on the equity of re.
demption of the land, and moves the Court within the four-
teen days on that ground.

‘I'he purchaser is asked by the merchant for an affidavit de-
nying that he would have paid more even if aware that the
dower was only in the equity of redemption, which there could
not be any difficulty in duing, especially as the merchant was
a hale young man, while his wife, by whom he got part of the
means which set bim up in business, was sickly and old, and
the chance of survivorship appeared ridiculous; but the pur-
chaser refuses to make the afidavit, saying he had had trouble
envugh with the matter already, was sorry he ever got into it,
and it might go to Jericho! consequently he is glad to Lo out
of it. It not having heen denied hy the purchaser, the Court,
on the authority of Jones v. Clarke, 1 Grant, R. 368, seize hold
of that circumstance, in order, as usual, to favour the debtor
as much as possible ; and all that has been done to effect the
former sale goes for nothing!

New advertiscments correcting the unfortunate omission
are made out, and eight months moreelapse; then itis offered
for sale again to the highest bidder, with a reserved bid to the
amount of the first sale; but in the meantime & commercial
crisis like the present has arisen, and is continuing ; land has
fallen so much that po one bids, and it remains unsold
until the expiration of another year, when money gets casier
and land begins to rise again, and then it is sold for an ad.
viace of £3 to another person, the same proccedings are again
taken to contirm the sale, and this time there being no opposi-
tion, the sale is at Iength confirmed ; and the Court pass the
property to the purchaser by a vesting order, under the Tth
section of the late Chancery Amendment Act, and after a
loss of much more time — at least one month—in making
applications to have the costs taxed and theamount of unpaid
excess, for which the mortgagor was by the deeree made liable,
and to get the money out of the Bank again, the matter is
closed, aud plaintift’ at length gets the purchase money, that
ix, provided he is lucky enough to find the Court in the humor
to adopt that option given by the late Statate, which, out of
commiseration of his past misfortunes, we will suppose to he
the case—though it by no means follows as a necessary conse-
quenco that the Court would do so, the Statute giving them the

option, 'They still might take the old way of directing all the
pirties to Join in the conveyancs to the purchaser, in which
case much mare time and money would require to be wasted
in getting the conveyance settled before the Master, and fore.
ing the parties to juin in it. And if the mortgagor, as is fre-
quently the case, in view of his difficulties and to escape
attachment and imprisonment for the costs yet unsatified, ab-
sconds—sexrching all over the county to find him out and serve
him with the necessary papers to ecompel him to execute the
convoyance—proving all that und the fuct of his absence by
affidavits to the satisfuction of the Court, and having the Re-
gistrar of the Court appointed by the Court to execute it in his
pame for him us his guasi or compulsory attorney.

And when we consider that that same Statute not only en-
ables but impliedly recommends the Chancery Judges to g0
on circuit, and that they not only have not availed themseives
as yet of that option, but have not even shown the slightest
intention nor made the most remoate preparation for ever doing
g0, I thing we may fairly conclude that it is not altogether
impossible that the Court, although I bhave given them the
credit of embracing the opportunity the Statute affords them
of conveying the lnnd to the purchaser by a vesting decree or
order, instead of so doing in its constitutional hatred of all in-
novations might prefer the old jog trot way!

And now having concluded the Chancery proceedings by the
merchant, let us losk back and see how the lawsuits against
him had progressed in the meantime, and we shall find, by
taking up those lezal proceedings where we left off, that the
Sheriff, untrammelied by any useless ceremonials, and not
obliged to wait at each step or movement before taking au-
other for precise directions peculiarly prepared for each indi-
vidual case, but acting on the ordinarily known invariable
rules of law by virtue of his office, and in the usual routine of
it. after having the land advertised for the year required by
law, offered it for sale, and no person biddiny the value there-
for as he considered, he adjourned the sale to a future day,
aay two months, and returned the writs to the law Courts ac-
cordingly, when the creditors’ atturney, on tho faith of that
return, an mere demand from the proper officer of the law
Courts issuing such process, obtained a vrit of vendilioni ex-
ponag, retarnable immediately after the exccution thereof (sny
thros manths) and delivered it to the Sheriff, who at once pro-
ceeded to sell the Iands or as much of them as was necessary
for the purpose hy public auction to the highest Lidder for the
best price he could get, as by that writ he was compelled
to do, received the purchase money, gave a deed of convey-
ance to the purchaser, and, retaining his own fees, handed the
halance to the attorneys of the plaintiffs in the lLuwsaits, who
kept their costs, and handed the amount of their claiws to
their clients.

All this is done at comparatively trifling expense, because,
although the attorney at law is better remunerated for each
aervice performed and step necessarily taken than the solicitor
in Chancery, yet those steps are infinitely fewer and more
simple at law than in Chancery; and if it should happen, as
we will suppose to be the case, that nearly all the land wa3
required to satisfy the executions at lnw and the Sheriff found
that the part not required could not be detached without sacri-
fice, then he sclls the whole, and after satisfyingall purposes of
the law returns the surplus to the defendant at law. Aund
now, bearing in mind the fact that those claims of the
merchant were technically mere equitable claims which he
could not enforce except in chancery, which left him no option
to sue at law, and that thuse claims of his creditors were tech-
nically Jegal claims which could nut be sued in Chaucery, and
conld only be sued at law, we will have some idea of what
serions events, what inevitable fortune or misfortune, affecting
every membher of the community, turns upon mere fechnical
Qistinctions and technical constderalions, when there does nol cxist
any real difforence in the nature of the suliject matlers themsclees.
The notes the merchant gave and the mortgages he got (when
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stripped of the technical considerations of the mortgages heing |
signed and sealed, while the nutes wers vuly sigued, nnd the
mortgages giving a direet lien to the aieditors vn the lands of
the debtor, while the notes gave no lien at all to the creditor
upon any land or property of the debtor) being as regards
hoth notes nnd mortgages in substance simply written ae-
knowledgments of certain amounts of money due at certain
times, and we may more casily sec the impuortance it is to us
to avuid the expensive school of actual experience, and guided
by the equally instructive though inexpensive lessons of the
imaginary past, see that we take those precaudions which will
prevent the pussible future reality of being ourselves, ut some
future day, hy the above or some similur technicalities, placed
in the unfavorable position of the anfortunate merchant instead
of the favorable pusition of his creditors!

The difference of their positions, remember, is produced
simply by the difference of action of the rival mcthods sdopted
by the rival tribunals for carrying out their judivial projects,
and in eflect is ag follows ;—Those who sued ut law got judg-
ment in sixceen days, reccived the greater part of their
claims within three months after suing, and recovered the
whole within one year and six months without any unforeseen
drawbacks or deductions.  1le who sued in Chancery got nu-
thing for nineteen years, one month, and fourteen duys nfter
he sued; lost his business, ull his property both real nnd per-
sonal, and his means of living, for want'of a portion of the
debts for which he was suing in Chancery to apply upon the
debts for which he was sued at law, and that, too, ulthough he
sued a vear hefure he was sued, and besides that, for want
of his means, which was so long locked up in Chancery, he
and his family, when all they had was sold at law, and they
could get nothing from Chancery, were reauced almost to a,
state of starvation aud obliged to ruise muney on those ver
claims in Chancery from Jews and usurers (for all others were)
afruid to meddle with them) at 2 most exorbitant rate of inte-;
rest, by which the m st of what hie ultimately rec.vered was|
consumed by anticipation!  And, more provoking than all,|
when the purchase muney was finally obtained out of Chancery, |
he diseovered that, owing to the numerous ndvertisementsand,
80 much printing specially for each separate suit, and so many |
applications and motivns and paying the deputy-Master 51 per,
hour for taking so much evidenco, and 24, Gd. for every 100
words of it be wrote, and for all the office copies made, &c.,
that so much expense had been occasicned, that although

none of the mortgaged lands sold for less than £50 above the'
mortgage money and interest, which would bave amply satis-|

fied all his costs if he could have sued at lasw, yet the amount

he ought to have received was fearfully reduced, because inj

most of his suits he had to pay a large amnount of the mortgage.,
money recovered for the costs beyond the amount recovered,
which the murtgagor had been decreed to pay, but had ab-,

sconded without paying ; and even in those suits in which for-'

tunately the purchase money ubtained was sufficient to pay his
claim und all the costs which Chancery would permit to be
taxed against the defendant, techoically called cosis as between
party aud purty. Yet the costs so taxed were in numerous
lnstances sv miserably a deficient remuneration to the profes-
sional wan who had to perform the work ordained by the
practice of the Court, however really useless that work
might be—such as fees of 1s. 3d. and 2s. 6d. for what hours
had to be wasted in performing—being, in fact, less than the
legal remuneration of a cabminan  carter, or errand boy fora
similar amount of exertion and 1vssof time ; that the Chancery
Jawyer, in order to live, was compelled to charge him, and he
had to pay an additional amount on each of these transactions
techuicaliy knuwn as costs between attirney and client, and
all these disastrous conseguencesoceasioned without any fault
of the Judge, the Jawyer, or the plaintiff;, simply because the
suitor, instead of being permitted as at law to attain the ohject
sought by vnedirect step, is compelled to take aud is restricted
to the mwst indireet circuitous route that can be devised, and

in following that route is competled to take as many and us
short steps as he possibly enn, without actually geing buck-
wards or standmyg quite still, under the idea, possibly, that
the guddess who holds the scales of justice in the Courts of
Equity i3 so much more awful and sublime a divinity thaw her
sister of the Common Law—that the light of her countenance,
like Jove’s of uld, would be too overpowering unless approached
with the greatest possible circumspection and with the utmost
possible degree of deliberation 5 and beeause the Court from
time immumorial persisted and still persists in suppusing that
equity ceodists, to a great extent at least, in compelling the
plaintiff and defendant, who are only interested in the disputes
between themselves, at their private expense, to settle tho
disputes and conflicting interests of all the rest of the world,
which, by the mast struined construction, can in any way be
traced to or connceted with—not the disputes between tho
plaiatiff and defendant, but simply to the thing about which
they are disputing, altheugh not beaeficial to the defendant,
and although contrary to the wish and interests of the plaintith
and also contravy to the wishes aud injurious to nll the other
claimants, who were by sheer compulsion made defendants,
aud thereby put to costs; and because the Court from time
immemorial has persisted and stili porsists in supposing that
equity, to n great extent at least, consists in utterly disrezard-
ing the rights and interests of the creditors, for the purpose of
promoting the rights and interests of even the most contuma-
cious debtor to the must estreme degree and in the most min-
ute particulars,

And because the Court of Chancery, alarmed at the fecling
of discontent whichtheexorbitant custs, their complicated mode
of procedure acensions, and anxious to alleviate that feeling
by reducing those costs, seem to imagine they can attain that
objeet, and also retain their present routine practice, Yy simply
reducing the remuneration of the advocates empinyeu to starv-
ation prices, and cinnot see, what is apparent to every other
rational being, that 8o long as the unnntiated must employ
the initiated, or be utterly unable to proceed ; and so long as
the initinted will not work fur nothing and pay their own

oard ; and so lung as the Cuurt cannot compel persens to be-
come lawyers on such terms, nor, if they are lawyers, to prac-
3ice on them—the proper amount of remuneration wmust be
paid to the practitivner; and thatif the party in the wrong is
nut forced to pay, as in justice he should, the party in the
right must pay, as in justice he should not. And that if the
Court have in reality any wish to reduce the expenses of these
proceedings it can very easily be eflected, but only in one way,
and that is by shnplifying the proceedure and reducing the
number of steps necessary to bring a suit w a conclusion.
And where an object can be attained by one direct stmple step,
to use no more; and by allowing as cnsts hetween party and
party, a proper and reasonable remuneration for what is ne-
cessary to be performed.

This letter, I am sorry to see, has attained a length much
exceeding what [ originally intended, and much exceeding the
limits to which, if it were possible consistently with being in-
telligible, 1 should bave confined it 5 and still T have not touched
upon the anomaly peculiar to our jurisprudence, of compelling
the same plaintiff and defendant, it they happen to bave pend-
ing between them at the same time disputes, which are tech-
nically legal causes of action, and disputes wh.ch are techni-
cally equitable causes of action—instead of having nll settled
and determined in one action, to resort te a lawsait to deter-
mine the one set and a Chancery suit to determine the other ;
and thereby causing the plaintiff and defendant the cost aund
trouble of two suits instead ot une, and also ohliging the country
to employ and pay tico Cotnrls and heo sels of Judgesto do the work
of one. ~ Nor the even worse anomaly of having in the smme
country at the smme time, nnd professediy with the same olject
of duinyg justice between the parties litizant one set of Comts
of superior jurisdiction laboriously, deliberately, and expen-
sively delivering decisions in one party’s favour according to
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aw, which n3 soun s adjudged tha other set of Courts wre
cauployed, at the inatigation of the lasing party at law, wich
equal labour, aad delitecation, and more expense to the pac-
ties, in reversing—with costs agatast the party who was suc-
cessful at common law, because contrary to the principles of
equity law,

Now, if all theso ecils were the inevitable, irremediable con-
ditions of human litigation in the snmo manner as ** death is
the hard condition of our birth,” we would be dvomed to bear
them, and it wauld he part of the duty of vur lives to endeavor
to do so with Chiristing resignation ; but ag they are obviously
capnble of cure or at Jeast of alleviation, I think the attempt
shouid ho made ag seom as possible, and would propose the
following methods :—First, ns the most direct, obvious, simple,
and compiets method, 1 would give the Common Law Courts
what they want—the comprehensive, flesible, expansive, and
summary jurisdiction which equity poesesses in theory but
cannot put in practice. I wonld give the Court of Chaneery the
Emcticnl mode of practice of the common Jaw, which would ena-

leChancery to doinveality what they profess in theary, together
with jurisdiction over all common law matters. I wonld make
each of these Courts of ca-cxtensive and universal law and
equity jurisdiction, proceeding by thesrmerule; nud I would
zive to each of them a mura perfect system of judicature than
together they now have, stmply by abnlishing the Court of
Chancery by Siatute, changing 1t into & comman law Court of
enperior jurisdiction, of which the Chancellor shauld be Chief
Baron or Chicf Judge, ealling it the Court of Exchequer or
any other name; transferring to each of these common law
Courts, in addition to its common law jurisdiction, 2lf the
Jurisdiction appertaining to the Court of Chancery while in
existence; and also, in addition, I would expressiy give them
Jurisdiction to be excrcised and enforced in such manuer as to
those Cuurts should seem mect, aver every other description
of dispute, misunderstanding, and matter in any wise affecting
any of her Mujesty’s subjects, their property, rights, or privi-
Jeges, but to he administered according 1o the principles of the
pleadings aud practice of the common law where applicatle;
and where not applicable then as much in aceordance with
such principles of pleading and practice of the common law as
the nature of tha enso will admit; anad in all ather instances
at the absolute diseretion of the Courts as to the mode of prac-
tice.

And T wonld enact that in all cases the rights of the parties
litigant should be determined upon the evidence, or implied or
express admissions of the parties hy the Conrt or the presid-
ing Judge at the trial ; and when by the presiding Judge, sub-
jectto be affirmed, varied, or reversed by the Courtin term,
without the intervention of a jury, except in such cases where
nnthing, should be in dispute between the parties litigant be-
yand some isolated question of fact, such as the execution or
non-cxeention of some instrument, or the commissinn or non-
commission of some trespnss or common jaw tort, and the
amount of damages consequent therenpon ; and except such
cuses as sound entirely in dumages, such as defumation, se-
duction, assault and battery, malicious prosecution, actions in
the nature of deceit, or for malicivus or negligent collisions or
other injuries to person or property, and cases of a similar
nature.

And ta obviate the only plansible reason I ever heard given
{ur the continuance of the present division into Courts of Com-
mon Law and Courts of Chancery, viz., that most of the Chan-
cery Judges are not thoroughly versed in common law, and
mast of the Common Law Judges not thoroughly versed in
enuity law, I would transfer one of the Vice Chancellors to the
Comunoa Pleas and ansther to the Queen’s Bench, and supply
their places with one of th.e Puisne Judges of the Common Pleas
and another of the Queen’s Benek, by which means no possiite
questian could vrise in any Court with which at least one of
ity Judges wonld not bhe thoroughly conversant, and with
which the other Judges would not have as much general know-

ledge ns at present fits them for deciding indiscriminately
Chancery as well us Common baw questions in the Court of
Equity and Appeal, which they are continually duing upen
appeals from the decisions both of the Superior Courts of
Commsn Law ami Chancery. .

The Law and Equity Judges of the several now existing
Courts wauld then bear the same relative prapurtion numeri-
eally to each other in the Coucts below s they have always
done, and still wenld do collcetively while forming the Court
of Error and Appeal.

That mensuro would bo o measure of cure. The other me-
thod would be a half measure of mere alleviation, viz., ta let
the Courts remnin with divided jurisdictioa~Comman  Luw
and Chancery as they are—merely cheaging, simplifying, and
assimilating the practice of the Court of Chancery as far as
possible to that of Commen law, making another Chancery
Court—sny the Rolls Court—exactly the same ns Chancery,
with three new Judwes, su as to have enough to get through
the business in « rensonabls time and go circuit, as contem-
plated by thelute Statute. Al which, with the present limited
number of Judges, and the immense and constantly accunu-
lating nmount of Iabour they have to perform, is impossible,

And now having tired myself and pussibly the reader, in
the perhaps not very eensible eadeavour to make the country
at lurge see what'ia their interest, though it caunot affect
wine one wny or other; and having in the cffurt expended
sote considerable time and labour, for which I shall certainly
reeeive no pecuniary recompense, and in all human probabi-
lity, unless from you, no thanks and more ar less abuse.

I remain, yours very truly,
A CITY SOLICITOR.

To the Exlitors of the Law Journal.

GeNTiEMEN (—Pormit me to request your anywer to o cer-
tain question on which there are diffevent opinions between
some Magistrases. .

The question is,—~1Ilas s Magistrate the power to award
dawmages to & camplainant against & defendant who was con-~
victed for furious driving ea the highuway, whereby complain-
ant sustained damages?

The later part of tho Sth sootion of the Act 18 Vie. Cap.
138, Say8: * Provided always, that the said fine and inprisons
ment” ghall be no bar to the recevery of damages by the
injured party befure any Court of competent jurisdiction.”

Some persons maistain that a Magistrate has the power to
awatd damages under the Act 4 &5 Vie, Cap. 26; others
again doubt this since that Act is only relative to * malicious
injuries to praperty,” and since in the most instances where
ane party drives against rrother party’s conveyance and breaks
it, their is no malicious intent, but either drunkeness or care-
lessness is the cauge of the accident. If thelatter view (i. e,
thata Magistrate hus notthe power) is correct, the injured party
has in general but a poor chiance for redress. It frequently
happens that parties of unstated residence and nat possessed
of any praperty, hire s conveyance, drive about, get intoxi-
eated, run races, and break another person’s conveyance, if
the injured party lodges an information before a Mugistrate
and the Constable is successful, the perpetrator is brought up
and fined, the fine goes iunto the treasury of the Municipality
where the et was committed, the injured party hns list his
time and is thus left ta laok fur redress before a Court of com-
petent jurisdiction. Before he can do so be must ascertain
the party’s name and residence, and ascertain whether he hns
any property or not, otherwise he might lose more money and
time without getting satjefaction. Upon inquiry, however, he
finds that the perpetrator is not possessed of uny property, and
that it will be uselese to sue him ; in consequence of which,
the injured party finds no redress for his loss. If, however,
the Magistrate would have had power to award the damages
at the time the defendant was before him, there would have
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been a ehance for redress, or otherwise punishment by impris-
onment for nonspayment of the damages swurded,

Another question I beg leave to ask:—Ilas a Magistrate
authurity to tsene 3 Warrant for the apprehension of a crimi-
nal, before an information is faid ?

Shuedd your answer be in the nffimative, you will please to
point out the course to be pursued by the Magistrate, after
the criminal is brought before him, and under what form the
conviction is made. Should your answer be in the negative,
1 Jikewise wish to know what steps a Magistrate can take for
the approhension of 5 criminal, in case he, the Magistrate him-
relt, sees the crime committed, but cither from fear or other
wmatives, findsno person who bias the courage of ladging an in-
formation, uad isliving too far from another Magistrate to lodge
the information himself in erder to secure the apprehension
of the criminal.

A third question to which I desire an answer fs :—Is it im-
periative that o written information be fivst made where « party
13 brouaht befora o Magistrate under the 28th see. of the Act
4 &5 Vie. cap. 267 Trusting that your answers will be very
valuable.information for e, 1 reain

Respectiolly yours,
Orro Krorz.

_ {Mr. Klotr's letter includes several points involving ques-
tions of peneral law, which we do not uadertake to answer,
but o far 88 possible we desire to meet the wishes of our old
correspandent.

In a proseention under the Statnte 18 Vie. ch. 158, Magis-
trates sre nat aathorized to award damages in the nature of
compensation fur the civil injury.  They are only authorized to
punish for the public effence. Parties secking compensation
for the civil injury should proceed in a Division Court or &
Superior Court, accurdinng to the amount elaimed,

Upon the other questions put we must refer our corsespon-
dent to the serial publication in Vols. 1 & 2 of this Journal
““On the duties of Mugistrates,” which gives very full infor-
mation on the subject of infurmations, warrants, and the arrest
of offenders. We mny add that there is a clause in the County
Crown Attorneys Act, which enables that officer in certain
cases to institute proceedings e offfcioj—Eds. L. J.

o the Edilors of the Law Journal,

Gexrrexes,—I am rejoiced ta sce that in the last numberof
your able periodical you make allusion to the Reporters of our
Courts. For some time there has been much dissatisfaction
felt by the profession with more than one of the three Repor.
ters. The Reports of the Common Pleas are a full yearin
grrear and issued at very irregulur intervals; month after
month is allowed ta pass without what ought to be a
monthly number. Then perchnnce, out comes 1 double
number characterised for want of attention—nay, even ordi-
nary eare, ‘The arguments of counsel are seldom given, and
whea given, really travestied. In many cnses the names of
counsel are wholly omitted, (Refer to Buckner v. Buckner, 6
C.P., p 314; Smith v, Wallbridge, 1., p. 3241 Allenv. The
City of Tovonto, Ib.,, p. 334; Topping et al v. Yardinglon, 1b.

. 347 s The Queen v. Kelly, et al ITb., p.372; Copp v. Holmes,
b, p. 3735 Robingon v, Cripps, Ib., p. 381 Ryckman v, Van.
Valkenbury, To., p. 383). 1In one case the name of the Judge

who read the judgment of the Court is omitted: {Refer to
Grighiths v. Municipalily of Grautham, 1., p. 274, noticed in
your November issue). The fict 19 that the Judges are the
Reporters, and the paid Reporters (nowminally so called} are
too careless to correct the proafs.  Mr. Christopher Robinson
is, I agree with you, a praiseworthy exception ; and since be
bheeame Reporter of the Queen’s Berch, has done much to
redeens the Reports of his Court fran the charge of careless-
ness and shvenliness. It would be well for Mr. Graat, the
Chancery Hoporter, to take a lesson from Mr. Robivson; and
s for Mr. Jones3f his case is not hopeless he might do so
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likewize.  Besides the profits on publication, these gentlemer
cujoy, 1 believe, the saliry of £150 each, and if unable to do
the work, should resign—if unfit, should be eashiered, Why
do not the Law Sueiety nugke the Reparters * juintly or either
of such Reporters separately © report eases in Clinmbers under
S. 4 of 18 Vie,, cap. 1282 "You deserve well of the profussion
for supplying at your own expense this vacuum which ought
1ot to exist. Yours, &e,

A Coxstant Reaprr.

[Wa are happy to inform our correspandent that wo lave,
iuce the recespt of his fetter, examined Nus. 9 and 10 of the
C. P, Reports recently izsued, and notice in them “signs of i~
provement.” Qut correspondent is notsingular in his remarka.
If vthees were to speuk out as he does, there would be in the
premises much less cause of complaint.}—FEos. L. J.

o oo

MONTHLY REPERTORY.

COMMON LAY,

C.8. LODER v, HERULE, Feb. 9, Juby 4.

Measure of damages in carw of delivery of an inferior asticle (o that
contracted for,

Where an article of iuferior quality to that contracted for is de-
fivered, and is an article that can be imwmedintely re-sudd in
the warket, the measure of damnges in an actiow for the delivery
of an iuferior nriicle iz the difference between the value of the
article contracted for at the titue of the delivery, aud the value of
the nrticledelivered.  But where the article cuunot be immedimiely
re-sold, as where the ye-sale is delayed by the conduct of the de-
fendant, the measure of damages iy the differcuce between the
value of the article contracted for at the time of the delivery, nud
the smount mude by the re-sale within a resonable time of the
articlo delivered.

Q-B- Gomy v, Pareor. June 32, July 4.
C. L. P. A ~Inspection of docrments—Iorwer,

The demandant in au action of dower against a dona fids pur-
chaser frore the husdaud for vulue is not eatitled to inspect the
deed of conveyance to ber husband, then being in the hands of the
purchaser.

Q.8 Surrox ¢. SapLer Br AL, June 26, July 4.
Compeleney of testator—DLresumption of sanity—Onus probardi.
Where the competency of the testaror is disputed, and evidence

is given on both sides, there is no presumption in favour of com-

petency, and the jury ought not to prounounce the will 10 be salid
unless they are affirmatively coavinced thut it really isso, Inan
ejectment, the defenlant admitted that the plaintiff was heir-at-
faw of the person Inst seized, and claimed as devisee snd insisted
on the right to begin. He then produced n wiil, and after proof
of its exccution called witnesses to prove the testator’s competency

The plaintif then gave evidence to impeach the competency. The

Judge at the trin) tofd the jury that when a will is produced and

the exccution of it proved, the taw presumes sanity, and that the

burdet: of proof was then uponr the heir-at-law, and that the de-
visee must prevail unless the heir-at-law established the incompe-
tency of the testator and thaz if the evidence was such a3 1o make
it 8 weasuring cast and leave thew in doubt they ought to find for
the defeadant,

Jeld, that this was a misdircetion and that there is nosuch pre-
sumption where evidence isgiven by the heir-at-law which disturbs
the belief of the Jury on the competency of the testator,

—

c.B. FLorENCE v, JENSINGS. April 20,

Action for interest ageeed to be_paid upon a bill if such bill
were not paid at maturity after judginent yvecovered in u action
upon the hill itself for the amonnt of the bill and costs.
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The def:ndant jointly with auother person undertook if a bill of
exchange drawn by the defendant in favor of the plaintiff were not
wholly paid at maturity, to pay as interest thereon £20 for each
month during which the bill should remain unpaid after maturity,
The bill was not paid at maturity and the plaintiff paid the defend-
aut for the amount of the bill and the interest £20 per month as
appeared by his particulars of demand specially endorsed. He
declared upon the bill only and recovered judgment by defuult for
the amount of the bill. He afterwards brought an action for the
interest ag per ngreement.

I7eld that he could not recover for interest subsequent to the
judgment, the claim being res judicata, but that he was entitled
to interest prior to the judgment, as he could not have recovered
it in the first action there being no count upon the agreement or
for interest.

C.B. JENNINGS v. FLORENCE.

In an action for malicious arrest and arrest being for a larger amount
téan was due upon a judgment, the plaintiff must show special dam-
age. .

Declaration, that the defendant recovered judgment against the
now plaintiff for £265 9s. 6d., and afterwards obtained from cer-
tain debtors of the plaintiff as garnishees of a certain debt then
owing to the plaintiff the sum of £20 13s. 11d. in payment and
satistaction of so much of the said £265 9s. 6d., and that the de-
fendant afterwards maliciously sued out a ca sa_for the whole
amount, and endorsed the writ with directions fo the sheriff to
levy the whole amount, and delivered the said writ to the sheriff
who afterwards arrested and imprisoned the plaintiff under the
snid writ to satisty the defendant the whole of the said sum of
£265 93. 8d., and that the plaintiff by reason of the premises was
necessarily put to and incurred divers costs and expenses in and
about his maintenance during the said detention, andin and about
obtaining his discharge.

Demurrer.

H.!ld, in accordance with Churchill v. Siggers 8 Ell. & B. 029
that such action is maintainable if special damage be shown, and
that special damage was sufficieutly alleged in the declaration.

IR. REP.

FapreirL v. Hickie. May 1.

CHANCERY.

Finpox v. FixDoON.
Will.— Construction.— Qift over.

A testator bequeathed an annuity of £100 to his daughter while
she was single, but on her marriage and on a settiement being
made for her for life, and to the use of her issue, he bequeathed
for her use £2500, and in default of suchissue, over. The daugh-
ter married, and had one child, who died an infant, no settlement
having been made on the marriage.

Leld (affirming the decision of the M. R.) that the gift over did
not take effect. )

R.C. Eruws . Epex.  [March 27, April 16,
Will— Conastruction of.— What securities are within the meaning
of ““ stocks in the foreign funds.”’

Certificates for Boston Water scrips and bonds of the Pennsyl-
vania Railroad Company held not to be included.

L.C.C.

R.C. DAWSON V. PRINCE. July 17-18.
Married woman—DBill of excharge drawn in favour of.—
Separate estate.—Notice.

Where a bill of exchange was drawn in favour of a married
woman, and her husband, by forging her indorsement got it dis-
counted, it was held that no interest in the bill passed to the holder,

The fact of & bill of exchange being drawn in favor of & married
woman is notice that it is in respect of her separate estate.

REVIEW.,

Canapa INsURANCE GAZETTE.—It is not customary for us to
notice other than legal publications, but we do not hesitate to
infringe upon the rule in respect to this periodical, of which
the third number is before us, as it happens to present to our
readers—belonging a3 they do to the more intelligent classes
of the community—three strong points of recommendation,
viz,: 1st. It gives a large amcunt of information on subjects

&

Guarantee.—Signature by attorney.— Personal liability.—D»

to defence.— Consideration,

The attorney for an execution creditor having given an indem-
nity to the sheriff’s officer, signed by himself as attorney, is per-
sonally liable. Such a guarantee is legal, and supported by suffi-
cient consideration. :

REG. at the prosecution of the Rev. James Gollock, the Rev, W,
Newman, and the Vicars Choral of Cork v. Tue JusTices
oF TUE PEACE oF THE CuUNTY OF CoRK. April 16.

Quarter Sessions.— Tithe rent charge.— Presence of an tnterested
Magistrate.—Invalidity of proceed:ngs.

A magistrate was present on the bench at the hearing of an ap-
plication for the reduction of tithe rent charge, he himself being
oue of the tithe payers interested in the case.

1leld, that the Court was improperly constituted, and a certiorars
might issue to bring up the proceedings.

C.B. MimLaxp Grear WesTER R. Co. 2. Bessov. [June 3.

Clonsignment of goods to carrier.—Advance by consignee.~—Subse-
quent receipt of goods by consignor.—Repayment by carrier to
consignee.—Right of uction by carrier.

B. delivered to the plaintiffs certain goods to be forwarded by
them to K. D. then wrote to K. inclosing him the plaintiffs’ re-
ceipt for the goods, and requesting him to make an advance on
them. K. advanced £40 to B. on the goods. B. subsequently
got back the goods from the plaintiifs, whereupon K. required the
plaintiffs to pay him the £40—pluintiffs having paid the same
under threat of legal proceedings.

Held, that they might recover such sum from B. in an action

of gremb amd 1 , -the principles of which are
very little known to the masses, although involving the ruin
or prosperity of a very large proportion of the population of
every civilized country. 2ndly. The articies are well written,
And lastly, although perhaps not its least recommendation to
us, it is a home production.

It is printed in Montreal by Mr. John Lovell, and declares
itself to be *“ A SciexnTIFIC, [INDEPENDENT, tnid GENERAL RECORD
of Finance, Investment, Speculation, Jvint Stock Bodies, Assu-
rance Companies, Provident Institutions, Savings’ Banks, and
Friendly Loan, Benefit, Building, and Freehold Land Societies.

The price is only $2 per annum.

APPOINTMENTS TO OFFICE, &C.

CORONERS, . )

STEPIIEN CRAWFORD, M. D,, aud WALTER THORPE, M.D., Esquires, to
be Associate Coroners for the United Counties of Huron and Bruce~—{Gazetted
Nov. 21, 1857.)

GEORGE PATOYN, Exquire, 31D, to be an Associate Coroner for the County
of Waterloo.—(Gazetted Nov, 21, 1857 )

JOSEPH CRAWFORD, Esquire, M.D., to be an Assoclats Coroner for the
County of Grey ~—{Gazetted Nov. 21, 1857.)

JOUN NATION, M,D,, and JOUN GARDINER BOLSTER, Esquires, to be
Associnte Coroners for the County of Ontario.—(Gazeticd Nov. 28, 1857.)

NOTARIES PUBLIC.
HENRY C. R BECHER, of London, Esquire, Burrister-at-Law, to be a Notary
Pubiic in Upper Canada—(Gazetted Nov, 14, 1857.)
JOIIN 8. POWELL, of Port Rolinson, County of Welland, Gentleman, to be
a Notary Public for Upper Canada.—(Gazetted Nov. 21, 1857.)

for money paid for his nse.

ALEXANDER 8 KIRKPATRICK, of Kingston, Esquire, Barrister-at-Law, to
be a Notary Public for Upper Cunada.— Gazetted Nov. 28, 1857.)
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D. 0. No, 13, (13 and 14 Ve, Cap. 5.)
INSPECTOR GENERAL’S OPFFICHE.
Custous Deranryest,

Toronto, 18th Oclober, 1857.

OTICE is hereby given, that Irs ExcELLENCY
THE ADMINISTRATOR OF THE GovERNMENT 1§ CouNcin,

has been pleased, under the authority vested in him, to order
that Unwrought Stone, now charged witha duty of fifteen per
cenfum, ad valorem, ne o non-coumerated article, he placed in
the list of Goods paying a duty of two and a half per centum,
ad valorem, from and after this date, and shall be rated ac-

cortdingly. By Conunand,
R. 8. M. BOUCHETTE,
M= Commissioner of Customs.
D. 0. No. W4, (16 Viol. Cap. £53.)
INSPECTOR GENERAL’S OFFICE.

Custoss DerarruesT.

, . . Zorouto, Y3tk October, 1857,
NOI‘ICE 1s hereby given, that His EXCELLENCY

THE ADMNISTRATOR oF TiE Goverxuest v Coyscii,
has heen plensed, by an Interpretative Order, bearing date
the 10th of October, instant, to direct that Lithographie Print-
ing Presses, Printing Ink, and Dnplements of all kinds, be
aduritted to entry free of duty, in acenrdance with the terms
of the Act 18 Vie. Cap. 5, exempting Printing Presses, Mate-
rials, and Implements of all kinds frem duty,

By Command,
October 20th, 1857, R. S. M. BOUCHETTE,
113 in, Conunissioner of Customs.

CROWN LAND DEPARTMENT.
] Toroxto, Oct. 13th, 1857.
NOTICE 13 hercby

] given that the Lands in the
¥V Township of Rolph’in the County of Renfrew, U. C.,
will be open forsale on and after the 11th next month, on
application to the Resident Agent, William Harris, Esq., at
Admaston near Renfrew.

For list of Lots, and the conditions of Sale, see the Canada
Gazette, or apply to Mr. Ifarris,

. ANDREW RUSSELL,
11—6 in. Asst, Commissioner.

CROWN LAND DEPARITMENT.
. ToroxTo, 218t Oct. 1857.
N OTICE is hereby given that the Lands in the
Township of Barrie in the County of Frontenae, U.C.,

will be apen for Sale on and after the 17th of next month, on
apolication to the Resident Agent, Allan McPherson, Esq.,
at Kingston.

For list of Lots, and the conditions of Sale, sec the Canada
Gazette, or apply to Mr. McPherson,

et ANDREW RUSSELL,

~—bmn.

Asst. Commissioner.

l AW LIBRARY, 6th SERIES, 15 vols,, §45.00;

-4 areprint of Iate and populur Excuistt Eresestaey Law
lnoks, published and distributed in wouthly uumbers at
R10.00 per year, or in bound volumes at $12,00 per year.

YLES on BILLS and PROMISSORY NOTES,
fully annotated by Hon. Geo. Sharswood.  $1.50,
DAM’S DOCTRINE OF EQUITY, fully anno-
tated by llenry Wharton, Bsq., nearly 1000 pnges.  $5.50.
SPENCE’S EQUITY JQHRISDICTION. 2 vols,
8vo. £§0.00.
\, FTILLIAMS'S LAW OF PERSONAL PRO-
PERTY, cdited by Benj. Gerrard & S. Wetherill, $£4,00,
I EADING CASES IN LAW AND EQUITY, 3
-4 Series, 7 vols.

SMITII’S LEADING CASES, by Iare & Wallace,

1353, 2 wvols. $11.00.
_\-L\IERICAN LEADING CASES, by IHare &
1 Wallace. 2 vols. $10.00.

T. & J“ZU Jo!;:!!;on & €o's Law ]Jubh}.-mon‘s.- '

VALUABLE LAW BOOKS,
Recently published by 1. & J. W. Johnson & Co.,
197, Chestnut Street, Philadelphia.

COMMON BENCH REPORTS, vol. 16, J. Scott.
Vol. 7, reprinted without alteration’; American notes by

IIon. Geo. Sharswood. 82.50,

ELLIS & BLACKBURN'S QUEEN’'S BENCH
REPORTS, vol, 3, reprinted withoutalteration ; American

notes by {lon. Geo. Sharswood. $2.50.

ENGLISH EXCIEQUER REPORTS, vol. 10,
by lHurlstone & Gorden, reprinted without alteration;

Awmecrican notes by Ion, Clark Hare. $2.50.

LAW BOOKS IN PRESS AND IN PREPARATION.

INDEX TOENGLISH COMMON LAW REPOR S.

A General Tedex toall tha Polnts declded fu tho English Common Law Reports
from 1813 to the prescut time, By Geo. W, Biddly and R C. MeMurtele, tsigs.

STARKIE ON EVIDENCE,
ARBANQGFD AND CUPJUUSLY ANNOTATED BY 110N, GLO. SHARSWOOD,

A Practical Treatise on tho Law of Evidence, By Thomax Stagkio, Eag.  Fourth
English Ealtlon, whth very consldersbilo Alteratinay and Additlons; incerpori-
ting the Statutes and Reparted Cases to the time of publication, By t. M.
Dowdeswell as d J. G, Maloohu, Esguires, Barvistersat-Law,  Capefully aud
zll;:bomh-ly sanotated (with reference to Americun Cases, by llon. George
Sbarswood. )

BEST ON EVIDENCE AND PRESUMPT!ON.

A Treatise on the Principles of Evidence, with P'ractico as to Proofs in Courts
of Common Law; also Presumptions of Jaw and Fact, and the Theory and
Rules of Circumstantisl roof in Ciiminal ¢'axcs, By W. M, Dest.  Carcfully
annotated with reference to American Declsions.

THE LAW OF VICINAGE.

A Practical and Eletaentary Treatiso on the faw of Vieloage. By Henry

hartou.
TUDOR?’S LEADING CASES.

Leading Cases on tho Law velating to Lead Property, Omrieyancing, and the
Construction, of Wille, with noter by Owen Davies Tudor, suthor of Leading
Cuses in_Eputy. With very full Notes referrlug to Amesican Decisious, by
1sury Wharton,

SMITH'S LANDLORD AND TENANT.

The Law of Landlord and Tenant: being a Course of Tectures dilivered at the
Law Institution by John Wiliam Smidh. (Author of Leading Cawsx) With
Notes and Additions by Frederick Philip Maudo. of the lnner Temple. With
additional Notes refercinyg to and iilustrating Awmerican Law and Decislons, by
I Pemberton Morris, Esq.

BROOM’S COMMENTARIES.
Commentaries on the Common law, as Introductory to its study, by Herbert
Broow, M.A., author of * Legal Maxins,” aud « Lactics to Actjons.”

BROOM?'S PARTIES TO ACTONS.
Practical Rules for determining Parties to Actions, Dizested and Arranged with
cases, By Herbert Broom, Author of *lezal Maxims” From thy second
London Editlon, with coplous Amcrican Notes, by W. A. Jackson, Fsq.

WILLAMS’S LAW OF REAL PROPERTY.,
AMERIFAN NOTES BY W. /. RAWLE, ESQ.

Principles of the Law of Real Property, intended a8 a first boak for Students in
Conveyancing. Iy Josbua Willuung,  Second Ameriean Ldition, with copious
Notes and Neferencer to American Cascs, by William Heunry Rawle, Anthor of
s Covenants for ‘1itle.”

COOTE ON MORTGAGES.
EDITLD WITIl COPIOUS AMEKICAN NOTES,

A Treatiso on tho Jaw of Murtoazes, Ny R W, Coote, Fsq. Fourlh Amerlean
from the Third Luzii-h Edition, by the Autbor and R, Coote, Exq., with Noles
and Deference to American Cases.

SUGDEN ON POWERS.

A Practical Treatiso of Powers, by the Rizht Ilon. Sir lidward Sugden. with

Amorican notw and Rofarances ¢35 the Jatest Cases. 3rd American Editlon,
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INDEX TO ENGLISH LAW REPORTS,

FROM 1813 TO 1830,

JUST PUBLISHED, BY T. & J. W. JOUNSON & CO,,
No. 197, Chestuut Street, Philadelphia,

GENERAL INDEX toall the 'eoinu direcvor incidental,
decided by the Courts of Aing’s and Queen’s Bench,
Common Pleas, and Nisi Prius, of Englwnd, from 1813 to
1856, us reprinted, without condensation in the English Common
Law Reports, in 83 vols. Edited hy Geurge W. Biddle and

Richard C. Murtrie, Esqs., of Philadelphin, 2 vols. 8 vo, $9

References in this Index are made to the page and volume
of the English Reports, as well as to Philudelphia Reprint,
making it equally valusble to those having either series. From
its peculine wrrungement and admirable construction, it i~
decidedly tho best and most accessibie gnide to the decisions
of the Buglish Law Courts,

We annex a specimen showing the plan and execution of |,

the work :

PLEADING.
(d] Plea fn statement for mis

nemer,
¢] Pleas to jurisdiction,
7 Jtlea puis darreiu continn-

RO,

{7} ¥lra to further mainte-
nance of uction.

{A] Soverat pless, under stat.
of Anue,

[1] Several pleas slnce the
new rufes of pleading.

{A] Under conon law pruce

ure ac
{0 Evidence under no: as-
umpait.

3
[m]Evidence under non as-
sumpsit, slnce rules of

1. Gencral rules.
J1, Partivs to the actlon,
1L, Matecial allepations,
«) Touuaterlal fssue,
) Tr%\‘er:;) must not be too

road,
{c} Traverso must not Le too

narsrow,
IV. Duplicity tn pleading.
V. Certalnty In pleading.
) Certainty of placa,
b} Certnluty ax to tlne.
¢] Certuiuty us to quantity
and to value,
{2} Certaiuty of names and
pernots.
[}])A\'vrm«nt of title.

Certainty in otuer ves- H.T.4W. 4,
pecty; and becein of va- n) Plea of payment,
tiaucs. o] Vlea of nou ust factum,
y) Variauce In actions fur ] Plea of perforwance.
torts. ] Plea of “nil debit” and
V1. Ambiguity in Pleadings. “ pever Jntended.”
V11, Things sbould Of certalo rpecial pleas.

be plead-d ac- T
cording to their legal effect.
TIIL Commencement and conclurion
of Pleadlogs.
IX. Departure.
X. Spocial pleas amounting to gen-
ers) fnenie.
XI. Surplusags.
11 Argumeniativeneas.
X111, Other misccllanvous rales,
X1V, Of the declarativu.

Of certain miscellaneous
rules reluting to pleas.
¢) Of vull and shain p
u] Of isavable pleas.
XVI. The replication.
w Heplication de infuria.
XViI. Demurrer.
XVI11. Replender.
XIX. Issue.
XX. Defocts cured by pleading over,

] Generally. or Ly verdict.
#] Joinder of counts. XXI. Amendment,
¢} Several counts under new {a] Amendment of form of

rules. action.
(d] Whero there is one bad [t} Amendment of mesne pro-
count cexa,
(] Amendment of declaration

unt.
[e] Statement of caase of ae-
anad other Pleadings,

And it i linproper to take Iasue on such immaterial allegation. Arundel v,
Bowinan, v, 103; 8 Taun, 1UQ,

Mutter alleged by way of inducement o the aubatance of the matter, need not
bo alleged with such certaluty as that whictt i« substxncs. Sunldart v, Patiner,
xvi, 2125 4 D & B, 624, Churchill v, Hunt, xvilf, 23 1 Chit, 350, Willlamns v,
Wilcox,'xxxv, W¥; 8 A & B 314, DBrunskil v, Kobertson, xxxsl, 9 £ & B, 840,

And such miatter of Inducemnent ticed not be proved. Crusskeys Baldge v.
Rawlings, xxxil, 413 3B N ¢, 71,

Matter of description must be proved as alleged. Wells v. Girling, v, 8533
Yow 21, Stoddart v. Palnier, xvi, 212: 4-D & R, 02} Ricketts v, 2alwey, xvili,
(83 1 Chit, 104, Treesdals v, Clvment, xvij, 3203 1 Chit, v,

An action for tort is maintainable. though ouly part of the allegation is proved.
Rickutts v. Salwov, xvili, CY: 1 Chit, 10d.  Wiltiamcon v. Aenhy, xix, 1403
4 Blog, 260. Clurkson v. Lawson, xix, 209; 6 Bing. 6S7.

Plaiuti® Is 1ot bound to allege & request. uxcept whete tho olfect of the
?&?;‘ J'Z‘O to oblige anothee to do sc:melhlng. Anory V. Broderick, xviil, G

s 320,

10 trespase for deaving against plaintifl’s cart. it 1< an immaterial allegation
who was riding fu it.  Howard v, 'ceto. xviil, 8535 2 Chit, 318,

In assumpsit, the day alleed for an orsl protlse fs fminaterial, even sfnce tho
uew rutes,  Arnold v, Arnold, xxvil 473 3B N ¢, 81,

Where the terms of & contract pleaded by way of defence are not material to
tho purp e for which contract ia given in ovidence, thoy need not bu provod,
Kolon v. Fallows, xxxif. 1503 3 B N C, 302

Distinction between yand !

x, 11;2B&C 2 s
Prellisinary snatters nved not be averred. £haipe v, Abbey, xv, 137; b Ding,

3.

When allegations in pleadiags ars divisible. Tapley v. Wamwright, xxv1{.710 ;
5B & Ad. 395, Hare v. Horton, xxvit, 3u2; 6 B & Ad, 715, Harilsy v, Buskitt,
xxxiil, 9253 5 B N C, t87. Cole v. Cruewell, xxxix, 355; 11 A & E, 661. (recn
7. Steer, 21, 7405 1 Q B, 507,

If oune plea be compounded of several distinet allegations, one of which fsnot
byself & defence to the action, the establisblng that ono fu proof will not support
the plea. Baillie v. Kell, xxxiif, 900; 4 B N ¢, L34,

But when it is composvd of suveral distinct allcsntions, elthzr of which amounts
to -tueuﬂmuon, the proof of unw is suficient. 1bid.

When s tender a material allegation, Marks ¥, Labee, xxx15,193¢3 BN C,
308, Jackson v. Allaway, xlivf, 812; 5 M & G, 942, :

Matter whith appears in tue yludlngs by necessary implication, necd not be
e‘premlf' averred. Ualioway v, Jackson, x1if, 498; 3 M & (3,960, Jones v. Clirke,
xliff, 604; 3 & B, 194,

But such lmplicatson must be a necessary rne. Galloway v.Jackson, xiif, 4083
3 M &0,000. Preatics v, Harrlson, x1v, 852; 4 Q B, 852, ‘

The declaration against the drawer of a bill must allege a promise to pay.
Uenry v. Burbidge, xxxil 234; 3 BN C, 501,

In an action by landlo.d agalnst sheriff. uader 8 Anne, cap. 14, for removinyg
goods taken in execution without paying the reut, the allegation of removal s
material, Smallman v. Pollard, x1vi, 1001,

In cuvetant hy amignes of lusser for rent arrear, allegation that lesser

fur remainder of a term of 22 years.” ing, &¢., is matecial
traversable  Carvick v. Balgrave, v, 5833 1 B & B, 631,

M.uimum of allexation is the maximum of proof required. Francis v. Stoward,
xivil, 9843 5 Q D, 984, 986, )

In error to reverse an ontlawry, the material allegation is that defendsnt was
abroad at the Isruing of the exigent, and the averment that he %o continued untjl
c}ﬂdn% pronounced, need not be proved. RubZiwson v. Robertson, {,1¢5; b
‘Taun, 309,

;:n'l)d’;r not essential in action for not accepting goods. Boyd v. Lett, 1,221; 1

Averment of trespasses In otlier parts of the same closs is Immaterial. Wood
v. Wedgwood, 1, 271; 1 O B, 273.,

Request i a condition p dent in bond to
alx, 416; 15Q B, 418,

Corruptly not essential in plen of simouatcal contmct, if circumstances alleged
show it. Goldham v. Edwards, 1xxxi. 435 16 C B, 437.
1 %lond’esg‘wmch nuisance cautes injury is surplusage. Fay v. Prentice, i, 827;

1al allegation. Draper v. Qarratt,

was
and

ton request. Davis v. Cary,

Altegation under per quod of mode of injury are material averments of fact,
and not §nference of law i case for illezally granting a scrutivy; und thus depriv-
ing plaintiff of his vote brice v. Belcher, liv, 88, 3 C B, 58.

Where natice is materisl, avermeunt of fucts “ which dcfvndant well Knew,” is
not equivaient to averment of notice. Colchester v. Brooke, 1itl, 3393 7 Q B, 338

pe¥ Specimen Sheets sent by mail to all applicants.

tion,
Guder common Jaw proce- d) Amendoient of verdict.
L3 dure act. P ei Amendment of judgment.
17} Now assf zument. A dnient afier it
/] Of profert aud oyer. or verdict,
XYV, 0f ! Amendment after error,

eas. g

«} Generally. [n] Amendment of fiaal pro-

4] P'leas in abvtement. cess.

(c] 1ea in  abatement for (f] Amendments in certaln
nobnjoloder. other cases.

1. GexeraL RuLes.

1I. PartiEs 170 THE ACTION.

1¢ te suflicient on sl oceasions after partles have been first named, to describe
them by the tenns “xaid plaintif” aud “said defendant.” Davison v. Savage,
1. 537 G Tuut, 575. Stevenson v, Hunter, §. 675; 6 Tann, 406.

Aud ses under this head, Titles, Action; Assumpsit; Baunkruptey; Bills of
Exchanyze; Case: Chose §n Action; Coveuant; Executors: Iiusbuud and Wite;
Laudlord and Tenant; Partnership; Replevia; Treepass; Trover.

III. MaTeRIAL ALLEGATIONS,

\\‘L\o:a otgmawrm allegutions must be proved. Reece v. Taylor, xxx,.690;
N &M, 469,

' Where more is stated as a cause of action than in necessary fur the pist of the
action, plaintiff is uot bouud to prove ths jmmaterial part. BromGeld v, Jones,
x, 621; 4 B & C, 330. Eresham v. Posten. xii. 72152 C & I, 540. Dukes v.
Gostliug, xxvit, 786; 1 B N C, 588, Pitt v. Witliaws, xxix, 203; 2 A & I, 811,

HARRISON'S COMMON LAW AND COUNTY
COURTS PROCEDURE ACTS, 1850,

T has been found that this work will much exceed
the number of pages originally contemplated ; the time
fov its delivery in complete form must therefore be delayed
longer than ot first expected. For the convenience of the
Profession, it has been arranged that subscribers shall receive
their copies in parts of about 100 pages each, upon the terms of
strict payment in adrance.
Part I, I, I, IV, V, and VI, containing the whole of the

| Common Law Procedure Act, 1856, NOW READY.

Applications, with Remittances, to be nddressed to .
‘ MACLEAR & CO., PUBLISHERS,
16 King St. East, Toronto.

January, 1857. n6-tf



