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MALICIOUS INJURIES TO THE PERSON,

It may be all vecy true that there are things
more precious to man than the safety of his
person, or even the preservation of his life,
nor do we at present intend to question the
truth of this proposition, nor to cavil at this
very proper sentiment ; but it will scarcely on
the other hand be denied, that the right of
personal security is not the least of ‘the
absolute rights of every Englishman.”

Blackstone, in speaking of the three princi.
pal rights of mankind, classes them thus:—
1. The right of personal security. 2. The
right of personal liberty ; and 8. The right of
private property. And in particularising what
is comprised under the first head he says:—
“The right of personal security consists in a,
person’s legal and uninterrupted enjoyment of
his life, his limbs, his body, his health, and
his reputation.” And he further says, that
“ whatever is done by a man to save either life
or member is looked upon as done upon the
highest necessity and compulsion.”

Now these are views which doubtless most
persons are quite prepared to accept without
any further reasoning, either by the learned
commentator or ourselves, but it is neverthe-

lese, astonishing that so many men bhave
really exceedingly small regard for the enjoy-
ment of the life, limbs, body, health and
reputation, of others, And here we do not
allude to those who maliciously, or in moments
of passion inflict injuries, but to those who
are appointed by their fellows for the protec-
tion of the public in the full enjoyment .of
those rights.

This is a subject which has lately attracted
the attention of some able writers in England,
and some of their remarks we have re-pro-
duced for the benefit of our readers. The
principal ground of complaint there has been
the leniency of judges and magistrates in the
infliction of sentences for injuries to the person.
Complaints of a similar kind have occasionally
been made in this country, butit is a different
phase of the subject, which has lately directed
our attention to it.

Mr. Justice Hagarty, during the recent
Assizes foy the City of Toronto, in passing
sentence on a prisoner who had been found
guilty of a common assault, where the evidence
was of a most unprovoked and brutal attack
with a murderous weapon, deplored the grow-
ing tendency of juries to treat the most aggra-
vated and brutal attacks upon men and women
as common assaults, In fact it appeared tohim,
according to their frequent findings, that felo-
niously stabbing and wounding and half killing
a peaceable citizen, was not that which the
law of the land looks upon it, a very grave
and serious ecrime, but simply a comwmon
agsault; the jury thus taking the decision of
the law, as well as of the facts, into their own
hands.

One of the evil effects of the glaring per-
version of justice in the case he alluded to,
was not long in shewing itself, for it was only
afew days afterwards, that the following scene
occurred in the Police Court at Toronto, on an
examination into the facts of an aggravated and
brutal assault upon an inoffensive old man,
from the effect of which he lost the use of his
righteye. The close of the case is thus detailed
in one of the daily papers:

“Counsel for defence was going to call evi-
dence, when

The Magistrate stated that he was not going to
dispose of the case. It was clearly, he said, a
case of agsault with intent to disfigure or maim;
and they have maimed him. It is for a jury to
83y whether he was accessory either before or
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after the fact. His Worship held that the evi-
dence showed Aird to be the principal, and he was
therefore responsible for the consequences,

Counsel thoaght his Worship could dispose of
it, a5 it was only a common assault; he quoted
the late assault cases tried in the City Assize
Court—a most unfortunate reference,

His Worship said the action of the juries last
week in the assanlt cases, was no rule to go by.
These brutal assaults were becoming entirely too
numerous of late. Ie referred to the decided
opinions of Judge Iagarty in addressing a jury
last week, who, in the case of a peaceable man
being dangerously wounded by a loaded stick in
the hands of a drunkard, returned a verdict of
common assault. He would not like to have been

-on that jury when his Lordship said—‘Thank
God, gentlemen, the responsibility of that verdict
rests upon you, and not with me” The action
of juries, and especially of such juries, was no
guide.

Counsel then asked if bail would be taken.

His Worship said he could not take bail when
the evidence was so clear. He would send the
evidence over to the County Attorney, where he
might succeed in getting an order for bail.”

The reference of the counsel for the prisoner
to the case at the Assizes was certainly ““ most
unfortunate,” and not, by the way, an evidence
of very great tact on his part, and it was met
as it deserved; and, so far as judges and
magistrates are concerned, we may be pretty
safe that they will not, be guided by what
mistaken or stupid jurymen may do. Buat
the evil to be dreaded is of a more serious
character, and one likely to spread amongst
the masses: — habituating their minds to
violence of this kind, and leading them to
imagine that the law looks upon depriving a
man of the use of his limbs, or members, or
destroying his health, as an offence on a par
with merely shaking a.fist in another’s face,
or committing a petty larceny ; and if this idea
once becomes prevalent who can tell what will
be the end thercof.

The words put in the mouth of a philoso-
phic detective by a clever novelist, a lawyer,
are so apropos, that we may be excused in
quoting them. In speaking to a forger he
said : * You may smash a man’s skull in, so as
you don't quite kill him, for twelve months
(and for much less since this book was. writ-
ten), but if you forges his name you catches it
hot.” It has been said that the only way to
bring a railway company to a sense of its duties,

in protecting the lives and lirabs of their pas-
sengers, is by the occasional immolation of one
of the directors. Perhaps a somewhat similar
mode of cure might be beneficial in arresting
the malady which occasionally afflicts judges
and juries in the matter alluded to.

The evil however is too serious for jesting,
and requires that the public should be impres-
sed with a sense of the injurious results arising
from the frequent failure of justice in cases
where not only perscnal injuries of a serious
nature have been inflicted, but life itself endan-
gered by the hand of some ruffian, whose only
punishment is often the mere infliction of a
small fine or a temporary imprisonment.

We trust that the remarks of the learned
judge, who has thus by his timely ard forcible
remarks drawn attention to the evil aliud-
ed to, will not be thrown away upon those
for whom they were intended, and that those
whose duty it may be to adjudicate upon
crimes of this nature will in future do so
with a full appreciation of the right of per-
sonal security, one of those rights which are,
as Blackstone proudly says, “in a peculiar
and emphatical manner the rights of the peo-
ple of Bngland.”

BLUE BOOKS FOR 1866.

Reading blue books is looked upon some-
what in the same light as reading Johnson’s
Dictionary—instructive, but if anything a little
dry. We have never heard of any one whose
courage and endurance carried him through a
steady perusal from cover to cover, but at the
same time valuable and interesting information
may always be gathered even from much
abused statistics.

‘We have approached the subject in the hope
of presenting to our readers some facts that may
interest them, gleaned from the mass of figures
before us. The following table we have com-
piled from the volume of public accounts for
the year ending 30th June, 1866, lately re-
ceived with a number of other books of the
same colour.

The County of Halton does not for some
reason appear in the returns.

The table is interesting as shewing the
amounts received from the sale of stamps
used in law proceedings in all the several
courts of eivil jurisdiction in Upper Canada,
and under three distinct heads, viz.: (1) C. F.
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FOR

or Consolidated Revenne Fund; (2) F. I. or E
Fee Fund; (3) 1. 8. or Law Society. {

The bmmps of the first and third kind (C. F.
and L. 8.) being used for payment of fees on
business donein the Courts of Queen’s Bench,
l

COumon Pleas, and Court of Chancery. The
Connties. Con. Rev. F.
Brant ............ P $486 93 ., ..
Carleton ...viivvevenevenenns 708 00 ...,
Blgin ........ e 173 87 O....
EssexX coivnrninivenn e 116 85 .....
Frountenac ..... . PR 495 51 ...
Grey . eeiinainnnnnns e 121 41 ...
Haldimand ........ ......... 114 48 ...
Hastings ... cooiniviiin., 653 89 .....
Fiuron and Brme ............. 430 35 ...
Kent...... TS R 171 00 ...,
Tambton ..o v . 207 10 ...
Lanark and Renfrew .... ..... 223 11 .....
Lennox and Addington ........ 218 50
Leeds and Grenville .......... 398 53 ., ...
Lincoln ., ovoineni il P 298 85 ... ..
Middlesex .. ... .ol . 812 25 .....
Norfolk. .ovevee v vivvennnnn 114 95 ,....
Nor bhw‘]buland and Durham .. 579 98 ...
Onbarto ...... et . 181 91 .....
Oxford covneeon s eiinnan., 287 51 ... ..
Perth ......... . e raeaen . 279 68 ...
Peterboro’ ... ... oL, . 310 17 ...
Prescott and Russell ... .. Cees 40 85 .....
Prince Edward ..... 187 15 ...,
SIMICOE .t vviernanaansnsrnas 295 50 ...,
Sto,mon Dundas and (xleno(wy 408 00 ,....
Vietoria .ovoiiiiiaiin., .. 220 40 .....
Waterloo ... «...... RPN 101 66 ,,...
Welland ... ..ooieiiiieiia, 178 37 ...
Wellington ........co0aviianns 329 65 ...
Wentworth......... Ve .. 8‘)8 40 ... ..
York & Peel, including Toronto 19,125 21 .....
$28,879 52

The figures in the above table show that the
stamps sold, to be used in proceedings in the
Supsrior Courts, amount to $44,306 78, and in
the County Courts and other Loeal Courts to
$43,8378 79, or in other words that the income
derived from business in the Superior Courts
exceeds that from the Local and Inferior Courts
by $927 99. But inreasoning upon these figures
* it must be borne in mind that the general reve-
nue is not chargeable with the expense of court
accommodations for the County and Inferior
Local Courts ;—that comes from local sources,
whereas the fact is otherwise in respect to the
Superior Courts of Common Law and Equity,
the L. 3. (Law Society) stamp collection being
applicable to interest upon and redemption of
debentures issued by the Law Society to cover
the outlay for extension of buildings, &c.,
necessary to make the accommodation re-
quired for the Superior Courts at Toronto;
and consequently the sum of $15,427 26,

stamps of the second kind (R )beizm for pay-
ment of fees on business done in t
Courts, Surrogate and oth

the County
er local Courts, and
on proceedings under various statutes before
the local judges.

Low Socloty. Total.
. $419 90 = $2,957 48
386 66 == ‘7‘51\ 16
. 148 45 = 788 BO
121 12 == 292 60
. 446 83 = 2175 45
N 83 18 == 1,669 18
T4 09 = 841 04
. 566 24 == 2295 §4
B 242 47 == 2,600 40
cae 167 68 == 1,046 52
ol . 311 22 = 1,021 382
.- 56 . 146 29 == 2357 95
1,404 58 ..., 187 15 == 1,760 83
918 18 ,....... 242 25 = 1,558 48
oo L2US 65 Ll 261 25 == 1,838 23
L. LYER I8 L., 909 63 == 3,477 01
72096 ..., 147 78 = 983 44
oo 1L,67979 0 Lol 495 9% = 2,754 90
e 127918 ool 191 91 = 1,683 €O
o 1,247 85 L. . 249 87 == 1734 23.
... 1,196 05 . . 808 75 == 1,784 48
.o 7689 Bl L....... 264 08 == 1,844 26
418 72 (..., 30 21 == 489 75
. 686 87 ........ 183 46 == 1,006 98
2,682 99 ........ 192 85 == 3,151 54
eu 1B35 16 L. 368 11 == 2332 27
‘e 872 29 (....... 194 75 = 1,287 44
e 1,049 %4 L. 33 60 = 1,235 00
e 525 83 ........ 96 N = 796 10
P 1,854 40 ... 304 95 == 2489 00
s 1089 11 ... . 847 41 == 3,664 02
N G,UUS {11 SN . 6,957 99 == 32,086 25
$43,378 79 $15,497 26 =587,885 87

being wholly applicable to the purpose men-
tioned, and there being a counter outlay in
the Local Courts which is not represented in
this table, the sum named should be deduet-
ed from the aggregate of $44,306 77, leaving
$28,879 52 against $43,378 75, and showing

a contribution to the Gc neral Revenue Fund
by the County and other Local Courts of
514,499 27 more than contributed by the
Superior Courts. And the disparity is much
greater even than these figures exhibit. For
the elerks of County, Surrogate and Division
Courts (nearly 300 officers) are all remuner-
ated by fees payable by suitors of these courts
in money, while the whole staff of officers in
the Superior Courts of law and equity in
Toronto, and the several deputy clerks of the
Crown, are paid by salary from the general
revenue. But this opens a large question,
one 0o extensive for a single article, and we
leave it for the present.
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A great Qisparity will be observed in the
amount of collections from the different coun-
ties; a desparity it is not easy to account
for. This is especially noticeable in respect
to the Fee Fund stamps for the Local and
Inferior Courts. Not to speak of York and
Peel, which gives a sum of $6,004 05, there
is the County of Simcoe giving $2,6582 99,
the County of Wentworth, $1,089 11, the
County of Waterloo, $1.854 40, or a total for
these three countics of |

526 50, as compared
to a total of §076 83 (or one-seventih nearly)
for the following throee counties, viz. : Essex,
‘854 83, Prescott and Kussell, $418 72, Lamb-
#on, $503 50.  There has been a great falling
off in the business of the courts this last year it

S,

is true, but a cemparison with similar returns
ten years back, and before the stamp law came
in ioxcc will exhibit somewhat similar results,

: $16,748, as compared to $2,500, (one-

Seventh nearly) in the year 1857. Thus—
Fee Fund for 1857, shows:

Wentworth 6,873 .. Hesex .......... B85

“Bimeoe ... 5,L«a .. Prescoit & Russell 891

Wellington 4,452 ., [

$16,748

The statement of

wton ..., 1,284

£2,500
the Fee Fund account
shows for the whole of Upper Canada a deficit
after payment of the salaries of thirty-two
County Judges and five Recorders, and $6,400
towards travelling expenses of the County
Jdudges of $47.833 21; and this is the whole
deflcit, for, as we have already observed, there
is pothing left to be paid clerks or other
officers. But in other years the fee fund hag
given a gurplus to the general revenue fund.
In the year we have alr‘ea(ly referred to, 1857,
there was a surplus of $24,797, contributed
by the litigants in the Local Courts (after pay-
ing the whole estabiishment of these courts),
to the general revenue of the Province.
So much just now as to law stamps.

The expenses connected with the adminis-
tration of justice for Upper Canada, as gathered
from this volume, would seem to be a large
sum, until we come to examine the details, and
then it may safely be said that that no public
officers are, on the whole, psid with more re-
gard to economy in relation to the amount of
work they do (and that work, so far as the
‘judges are concerned of the most exhausting
kind), and to the amount.of knowledge, intel-
ligence and education required.

The total amount, including the salaries of
the county judges already referred to, and all
other matters is $840,969.30, classed under
the following heads:

For Salaries to Judges of the Courts

of Error end Appeal, Queen’s

Bench, Common Pleas & Chancery $39,526 55
Salaries to 32 County Court Judges

and five Recorders (and including

$6,400 allowed for travelling ex-

penses of Judges)............... 91,181 16
Officers of the Queen’s Bench and

Common Pleas, and Deputy Clerks

of the Crown, and contingencies.. 26,421 57
Cfficers of the Court of Lh(mceﬂvsmd

contingencies (including the salary

of the Surrogate clexk) ........, 14,008 40
Courtof Impeachment {salary of(lelk) 200 06
Circait ellowances (common law and

eqUItY) veiiiie it e a 11,200 09
Criminal prosecutlons (paid to 40

crown eonnsel). .. ... oLl 10,725 85

Administration of Criminal Justice
{amounts paid by Treasurers, die.) 128,046 89
Miscellaneous items (being princi-
pally for the administration  of
criminal justice and crown suits
and prosecutions) 19,101 83
Of course it is impossible to say exactly
how much of the total sum is for the adminis-
tration of criminal justice, but it will easily be
seen that alarge proportion of the expenditure
is for that purpose. Besides the last three
items, which have particular reference to the
adminigtration of criminal justice, a share of
the salaries of the judges of the Queen’s Bench,
Common Pleas, and the judges of the County
Courts as chairmen of the Quarter Sessions
and Recorders, and the salaries of the officers
of these courts must be charged to the admin-
istration of criminal justice. The expenses
of the Penitentiary, Reformatories and Prison
Inspectors ($190,748 50, less the receipts from
Penitentiary and Reformatories, $47,707 69,
leaving a balance of $143,040 81), are also of -
the same nature,
1t is curious to compare the figures that to
a certain, though very imperfect manuer repre-
sent the civil and criminal business in the
differentcounties, and to make this more clear
we subjoin a statement of the amounts paid to
the Treasurers of the different counties for
criminal justice :
Brant, trom June 1865 to March, 1886 $8,750 01

Carleton 4,263 99
Klgin, «“ “« Dec, 1865.. 4,228 a7
Essex, “ “ March, 1866 2,907 86
Frontenae, ¢ “ ¢ 4,434 60
Grey, “ “ “ 3,253 33
Haldimand * “ “ 2,790 61
Halton, “ “  Dec, 1865.. 1,619 76
Hestings, “ “  March, 1866 3,298 46

»
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Hurcn and Bruce, ¢ “ 4,518 04
Kent, i“ “ “ 1,910 73
Lambton,  “ “ “ 3,228 48
Lanark and Renfrew, «“ 3,604 19
Lemm‘z&Addumt(m “ “ 2,243 96
Lincoln, “ « “« 3,985 74
Leeds and Grenville, “ 3,780 38
Middlesex, « « « 8,362 64
Norfolk, “ “ “ 367 65
Northumberland, « w 4,688 b4
Ontario, “ “ b 2,402 27
Oxford, « “ o 3,242 13
Perth, “ ¢ o 3,458 8p
Pctuboro’, <« ‘- “* 1,081 75
Prescott and Rusaell; «“ 936 54
Prince Bdward, : “ 1,431 19
Simene, « “ Dec, 1885., 3,209 43
Btormont, Dundas ) p .
& Gknwary Y 4,438 79
Toronto, u “  Dec. 1865 &
bllml(l(, for Dec. sessions, 1864.., .. 6,868 64
Vietoria, from June, 1865, to Marc‘n 66 2,189 49
Waterloo, from bept < 3,524 98
Welland, from June “« 3,410 00
\Vehmpton “ « o 3,191 38
w\‘Kentworl,h, ¢ “« o« 5,706 25
York and Peel, “  Dec. 1865.: 3,350 25
“ March Sessions, 1866 1,312 09
Total. ..oivn i, $128,646 89

For example, we have ssen that tho total
yield of stamps in the County of Essex was
$292 €0, whilst the amount paid to the Treas-
urer of that county for the expenses of criminal
Jjustice, was $2,907 86. Compare these figures
with the relative returns for the County of
Kent, which shew $1,046 52, from stamps, and
$1,910 78, for criminal justice. Again, com-
pare Blgin with $788 from stamps, and about
$5,000 for criminal justice, with the relative
figures of §1,844 26 and $1,081 75, from the
County of Peterboro’, where the proportion is
reversed.

The administration of justice in Lower
Canada for 1866 is given at a total of
$398,594 19, and therefore considerably ex-
ceed that of Upper Canads, which, as we have
seen was $340,969 80 for the same period.

We might perhaps be sllowed to exercise
the birthright of every true Englishman
namely, and grumble at this disproportion,
particularly as some of the iteme which swell
the larger amount are made up of sums which
with us would be paid by municipal corpora-
tions, &c., and appear in another place. We
may at least, however, hug ourselves with the
idea, that we get at least as good worth for
our money as our brethren to the east of the
Ottawa.

On looking at the “ Year Book,” for 1868,
we find that the “Judiciary Expenses” in

LAW JOURN
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Nova Scotia, for the year 1868, are set down
at $6,180; and the * Administration of Jug-
tice” in New Brunswick, at $22,888. Now as
the ordinary expenditure of the four provinces
were, for the year preceding their union,
Ontario - and  Quebec, $11.957,053 ; Nova
Scotia, $1, 920,434 ; and New Brunswick,
$1,349,701, it would seem preity clear that
the figures which would at first sight appear
to shew the relative expenses attendant upen
the administration of justice in the four pro-
vinces, do not in themselves give a correct idea
of the comparative amounts; and it is probable-
thatin Nova Scotia at least, items which in the
other provinces are placed under this head,
are there included under some other general
heading ; but not having the details i{rom
Nova bcotxd, and New Brunswick before us,
we cannot gpeak at all definitely on this part
of the subject. It may beseen, however, from
a statement published on the 4th of this month
for the use of the Legislature, of the revenue
and expenditure of the Provinces from the 1st
July to 30th November last, that these ex-
penses are nearly the same in Nova Scotia and
New Bronswick for that period, namely,
$5,002 51 and $5,192 00 respectively.

The expeﬁses connected with the codifica--
tion of the laws of the Lower Canada were,
$31,222 87—the printing and distribution of
the statutes came to $18,703 78; whilst the
total ¢ Expenses of the Legislature,” in which
are included the above items and all expenses
of both Houses, and other frems for election
expenses, &c., amount to within $86 of the
total amount paid for the administration of’
Jjustice in Lower Canada, being $398,508 94,

CED

ACTION FOR DIVIDENDS,

‘We draw attention to a late decision under
the Insolvent Act, by His Honor Judge
Maedonald, of Wellington. It is a subject
with which he is familiar, and heisthoroughly
competent to express an opinion upon it and
the point is in itself interesting and imper-
tant.

An action was brought by a creditor against
the assignee of the insolvent for a dividend on
a claim which had been collocated by the
assignee and advertised, but unobjected to by
any one. It was objected that the assignee
could not be sued for a dividend, but the
learned judge held that the-action could be
maintained.
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CALLS TO THZ BAR.

The QﬂIO' » are the names of the gentle-
sed examination for cail to the
,md for admission to practice, in the order

i1 the examiners placed them, according

WIATKS,

. 3. Kennedy, Torouto; B. Meredith, Lon-
P. MeNulty, Belleville; O, McFayden,
Scuad; PO ham, Peterboro’

Mosgrove,

i
Owen

W, I Lowe, B

)zx
Burn
W.

owmanville;

fennedy without an oral examination.

ADMISSIONS AS STTCRNEYS,
dudoek, 3 W. R, Bquier, Toron-
Dent, ‘\Voodmomc P. MeNualty, Belle-
Manroe, Lomwall' ¥, E. Burn-
vo; B Meredith, Londony H. J.
Woodstoek ;) J. McCosh, Parisy B B
Delleville ; Colin Macdougall, St
5 I T smith, Woodstock; J. Buatter-
izinaly B Seott, Brampton.
Mudock, Squier and Dent without
an oral c:{zmzimtion.

Torant

DEATH OF JUDGE SALMON.

We have to record the death of Mr. Salmon,
dJudge of the County Court of the County of
Norfolk, on the Sth instaunt, aged 63. e was
appointed on 26th May, 1843, under Lord
Metealfe's administration.

JUDRGMENTS.

EREOE AND APPEAD

Present—The nine Judges.
Haturday, Febroory 1, 1367,

Widder v. Buffalo and Lake Huron Railway
Co.—Appeal from Court of Queen’s Bench dis-~
missed without costs, and new trial granted
without costs.

Thorne v. Torrance.—Appeal from Court of
Common Pleas dismissed with costs. Adam
Wilsor, J., dissenting.

Mutchmore v. Davis.—Appeal from Court of
Chancery dismissed with costs. Adam Wilson,
J., and Mowat, V. C., dissenting.

QUEEN'S BENCI.
Present—Drarer, C. J.; Hacarry J.;
soN, J.
Monday, February 3, 1868.
Cummings v. Hlliot.—Rule absolute for new
trial, costs to ablde the event.

Clark v. Corbetf.~—Postea to defendant,

Morerr1-

JOURNAL

Culvin v. Provineial Insurence Co.~—Rule abgo-
late to enter nonsuit.

Noble v, Spencer.—Rule absolute for new trial
without costs.

Fuweett v. London and Liverpool Ins
—Rule discharged.

Fields v. Miller.—TRule discharged.
Smith v. Morton.—Rule discharged.

ce Clo.

TWhite v. Dunlop.—~Rule digcharged.
Kerr v. MeBwan.—Rule
to appeal granted.
Fisher v. Groce.—Rule
without costs.
Peck v. Me ])augall ———J"qgmcnt for defendant
on-demurrer. .
Adams et al. v. Clark et al.—Rule discharged.
Deadman v. Bwan, fn re Hewry MePherson,
Judge of Co Grey.—Rule absolnte for writ of
attachment, unless costs paid within a month.
Gourlay v. Gourlay.—~Bule shsolute to set
aside judgment without costs.
HMorgan v. Sabourin.—Rule d
to appeal granted.
In 7¢ e entleman, one, §e.—Fined five
dollars, and to pay eosts of application,
Walmsley v. Walmsley. — Rule to aside
verdict for tenant, and to enter a vevdict for
demandant

discharged. TLeave

absolute for new trial

fscharged. Leave

Present—Haaarry, J. ; Morrisox, J. (the Chief
Justice being absent from mnhbposmon )
Saturday, Feb 15, 1868.
Glreat Western Railway Co. v.
vin.

togers —Reple-
Judgment for the defendant, on demurrer.

Thompson v, Rutherford.—Appenl from County
Court of Waterloo. A final discharge by a
County Judge under Insolvent Act, if not ap-
pealed against, and if no fraud or corrupt bar-
gain in obtaining it, iz a final bar; but if there
be, it is no bar. Appeal dismissed, with costs.

Cain v. Lancashire Insurance Co.——Judgment
for defenda nts, on demurrer.

Aliliouse v. Humjm —New trial on payment
of costs in three weeks from end of Term.

Mellen v. Nicolls. — An insolvent was a
foreigner; and the gnestion was, whether the
Insolvent Aats applied to him; but the court,
feeling a reluctance to decide this, on motion,
suggested a mode of bringing the point properly
before the court. Defendant to have two weeks
further time to plead.

Bank of British North America v. Baxter.—
New trial on payment of costs, on condition of
defendant giving security for $1,000.

Re Iredale.—Rule refused.

Present — Ricmarps, C. J.;
' J. Wizsox, J.
Tuesday, Feb., 4, 1868,
Pennymore v. McGrogan.——Stands at present.
MeGregor v. Caleutt.—Rule discharged.
City of Hamilton v. Morrison.~Rule discharged.
Walsh v. Brown.—8tands at present.

A. Winsow, J.;
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Woids v. Rankin, — Appeal allowel Conrt
below to issue a rule for new trial, without costs.

Tiffany v. Bullen.—Rule absolate, without
angts. 2ld, that the affidavit to founf1 a gar-
nishing order must be made by the Jud‘rmeut
greditor or his attorney. Au affidavit by an
agent insufficient.

Welsh v, Leaky. —Judgment for defendant on
demurrer

and v, Seott.—Rule discharged, with costs,
e Whirter.——Rale discharged

neids.—Rule discharged.

Fore Bank v.
Forgie v. Bey

COMNHON PLEAS.

t—Rrcuanps, C°F., C. P.; Apam Winzox,
J.; Jouw Winsox, J.

Presen

Pebruary 15, 1863,
Winckler {administrator) v. Great Western
vailway Co.—Tule absolute to enter non-suit.
Winckler v. Ghreat Western Railway (o.—Rule
absolue for non-suit without costs,

Cline v. Great Wesiern Reailwoy (lo.—Rule
refused. Leave to appeal atlowed in these three
eases,

Foge v. White.—Stands.

MeWiirter v, Jmumm(,miz — Appeal from
County Court issed with costs.

Laur v, White.~New trial, with costs to abide
event

Ball v, Town of N
Ball v, Town of Niagare. —Stands.
Hopling v. 1
trial without costs,

agara.—Htands.

Co,—

weial  Insurance

HeDougall v. Covert.~—Rale discharg:d.

SELECTIONS

OUR JUDGES, OUR PERSONS, AND OUR
PURSES.

If the judge is to be a terror to evil-doers
the administration of the criminal law must be
vigerous, effective, and consistent, 'The laiter
property is pelh’irS the most important, and
indeed the most excellently framed law Toses
all efficacy when inconsistently administercd.

Common sense and common law agree in the
principles regulating the penalties against life
and lmb, and crimes against mere inert pro-
nerty. Cok e, Hale, ‘md Sackstone all recog-

nize the E:uOCI"IOI‘ltV of the former’s claim to
protection, and such claim was recognized by
the ancient Anglo-Saxon code. Pmpﬂn] may
be recovered or reinstated in validity; life
never can, and limbs but seldom if ever in
their ri:’:stme vigour. It is in highest degres
essential that health and stienvth “of body and
members, the health and strength on which
depends the 2 acquisition of propcl ty, should be
guarded with the greatest vigilance, and all
mwmm to them punished with the sternest
and sharpest retribution.  And if the reader

And

l

is agtonish t the enunciation of such trite
truths, .&uch mere (‘lemcnr‘ary truisims, a per-
usal of many cases lately adjudicated onin the
criminal courts m‘l remove all cause for aston-
ishment, and prove the needthere is that come
c‘f our judicial functionaries should be awnk-
encd from the lethargy or hallucinations ve-
specting the several rights of person and pro-
perty into which they have fallen.
The evil of leni Aency in cases ofmd
person is one of ¢
mous propor tion 01 }age It is one whos oi
ars seen in the savage assaults and
affrays which wust be checked, if it need
by the bitterest pains of servitude ;:dd the Ix
The next Session of Parliament wil
fulhhm ail its" dutics if7it ends’ w
nactment of a brief measare, fixing
Dum»;hmen-m for specified acts of
What such an Act should be will presently

ot
[l
-
o

1.1 .
a1{ )O(.,'

Hero let us consider the present code of
criminal law and the various : lneed
“ digeretion” which are culled ! f

newspapers, They deserve the
3

Mos t Q&;nﬁo\
consideration from every '

judge and memb
Parliament who may happen to see then,
their lamentable effoct is to pro: duce that ¢
to any system of law g ne?'g ok
and {ts chanees us ur;wmk/
ministrators

The Consolidation Act,
100, is tn pre scn codc »&ula Z
ment d
commission of crimes ag: mst the
annexed table shows the pcnmme:, qitdgheq to
the different species of violence which it is the

aim of this paper to disc
Suoinzant Co
( £5 fine or fwo months’
"1 havdlabour.
Agpravated assault on { £20 fine or six
WOLIEI .o v u ey s bard Jabour,

" Ivprovasie Ovravoss,

Grevioas bodily harm. .

24

Uss,

XYICTIONRSE,

Common assault.

months’

Penal servitude for life.

§12 months’ imprison-

mmon assanlb. .., .. 4
Common ass | ment.

Now there is no exaggeration in saying ¢
dozens of cases are adjudicated on by magic-.
trates under the first of these two headings
which ought to be tried under the second.
And, when so adjudicated, not even the full
summary penalty—often not even haif of it—
is inflicted. Indeed, it is enongh to provok
the most phlegmatlc person into anger, to sce
the kind of apathy with which some of' the
London magistrates regard the cases of assault
brought before them, and the ridiculously
slighﬁme with which they punish them. The
larceny of petty articles is visited with months
of hard labour, while (to give instances repor t-
ed in the newspaper Q) knocking a womansg's

O

(

tooth out and cutting her fzm, ﬁvlhzw a hand-
ful of hair out by tne ro

ols, indecen V‘mvml‘v
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otber similar brutalities, bave all been punished
of late by the infliction of trumpery fines.

What is the consequence ~The savage
spirit animating the ruffianism of London, ani
fostered by the Worcible Feebles at some of
the courts, bas full swing. Kyes blackned,
noges broken ears bitten oﬂ frightful Wounds
contusions, and locemtmns are the fruits of
the magisterial leniency. One magistrate in
particular seems, since his appointment, to be
ufterly blind and deaf to the complaints made
for mere bodily injuries, In his court have
been reported snockmh assanlts, not one of
which hag been visited with that bitter im-
prisonment which alone cures brutality.

Is it that the air of a London magistrate’s
has scme enervating effect? Are the scenes
and instances of shamelul agsaplts and savage
ferovity so numerous ag to deaden the magis-
terinl sens ty? Whyisnotthetwo Ux()ﬂthb
penalty rigidly enforeed in every assault where
any bodi) y disfigurement or laceration—aye,
be it the glightost—results 8, and why is not a
miniuvm of fourteen days given to every other
proved a:uz(,e attaclk? . Beenuse the magis-
trates Jorgel the precious value of limd and
bone while pm‘ceéving that of walches and
purses. !

Of the strange perversity of judgement in
this matter, which digtinguiches many of the
Loudon magistrates, enough has been said in
a former number, under the title * Crimes of
Viclence and their Punishment.” Rather is
it intended in this paper to point out the per-
nicious Ienicney which extends to some courts
of fur higher than Metopolitan police courts.
Not merely at the Middlesex Sessions have
have the heavy sentences passed off for offences
egaingt property, and the Hght ones for offences
against the person. A sentence of four months
for mansl aughter with the knife was passed by
an eminent judge not long since. Such a
manslaughter is divided by the thinnest line
from muvder, and how paltry dogs it secm
when compared with the heavy sentences of
penal servitude inflicted at every assize and
quarter sessiong for robberies of articles of
pmpetty

Manslaughter, rape, assaults with intent,
infliction of grevious bodily harm, and assaults
resulting In any personal mutilation, ought
Iy every rule of common sense to meet with
most exemplary punishment.  Yet they only
seem to rank, in the minds of many adminis-
trators of the criminal la w, with robberies,
t and forgeries, and generally delow these
last in henjousness, A lamentable perversion
of judgment, this, and most terrible in its con-
sequences, The brutal violence of our Xnglish
savages is, in effect, a result more or less of a
pcrmuous iden that the person may be injured
with little risk, while the pocket is guarded by
the most terrible rigour of the law. Unless
this idea is forthwith exploded by the infliction
of very heavy punishment (with no remission)
for violence, the lawlessness which has tem-
porarily grown up among the dangerous clagses

will have terrible results. Already rowdyism
and ferocity seem to have infected the mobs
in many places in an unusual degree, and the
sooner the lesson is taught that the Law is
above all in England, the Letter for everyone's
welfare.

Property is as nothing compared with life
and limb. . Who does not regard the robber
of his watch as a far less culpable offender than
the villian who stabs or beats him to death’s
door. The sharp sting of the lash, the terrors
of the hulks, and the rigour of prison life are
the only fit reprisals for crimes of brutal
violence committed for mere savagery and love
of inflicting pain.  The wife beater, the villains
who offer violence to women, the smashers of
bones with pokers and hobnailed boots, the
carnibals who bite off ears and noses, the ruf~
fians who use quart pots as lethal weapons,
and the vitriol t‘mowers are the worst criminals
in England. By their 51de, the shoplifter, the
watch stealer, the pickpocket, and the swindler
are trifling offenders. And until the judges
and the magistrates adopt this classification,
we shall continue to shudder and sicken at the
devilish bruotality and cruelty which crop up
at every gaol delivery.

Tt cannot be denied that the London stipen-
diary magistrates have done much, by their
leniency towards mere acts of violence, in
deadening the minds of criminals towards the
nature of ruffianism ; and one or two whom
we-couldname, tojudge from the Z%mes reports
of their courts, to show the most ridiculous
iguorance of their functions as repressive agents
of brutality as well as of theft. At one court
several savage assaults have been punished
with trumpery fines. It makes one regret that
the option of a fine was cever retained in the
42nd section of the 24 & 25 Vie. ¢. 100, which
rules common assaults. It iz a source of
miserable weakness in some magisterial de-
cisions.

The moment the dreadful theory gains dis-
tinet shape, that the integrity of life and limb
are little valued by the law, all security and co-
hesion of society ceases. Mercy, or rather
weakness. in such cases is very cruel to the
criminal classes as well as to their victims,
because sooner or later it engenders a fierce
and pitiless reaction ; and more than that, leni-
ency to offences of this class intensifies more
than ever the commercial taint which runs so
much through English law. Every counsidera-
tion must peint towards the far severer pun-
ishment of offences against person than of those
against property.

What then are the suggestions for ameliora-
ting the misplaced 1emty which sows such
dmgon s teeth i—

(As before advised) a oircular from the
Home Office pointing out the imprisoning
powers of the Act regulating offences against
the person. This applies to magistrates’ courts
only.
2. A short and tersely drawn Act, punish-
ing every common assault with any wilful
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mulilation with a maximum two years hard
labour, and in the case of a male, twenty lashes.
Committal for trial peremptory.

3. Intensified punishments on proof of pre-
vious convictions for assaults.

Severity is needed. The lash has been so
admirable a medicine for the disease of garot-
ting, that we cannot doubt its efficacy in that
of the brutal assault and battery. dnd the
lash has terrors for the brute. Let a little
consideration for the wives beaten almost to
death, and the bitten, smashed, and kicked
victims temper the philantrophy which looks
after the pury pretators and shudders at the cat-
o-nine-tail's name.

To sum up the events of the case briefly, it
i only necessary to reiterate that property
can be fully reinstated; life, limbs, and teeth
cannot. Attacks on the purse injure the bank-
book, attacks on the body injure the constitu-
tion; and while offences against property short-
en only the assets, attacls on the person often
shorten life.

One word more. Every proved 'ngf‘n\lu,
cither with intent or indecent, and every provad
rape, ought to meet with the full terms of pun-
ishment. Nothing more demonsirates a wéak-
ness ina State than the insecurity ofits women’s
safety, and nothing can be a bitterer satire on
civilization than to see women unable to walk
alone on the high road.

The sooner the judges, chairmen of Quarter
Segsions, and magistrates decide on punishing
greiwuu/ all crimes of unredeemed brutality
the better for our national character and our
social and individual safety. Not only for our
own benefits but for those of the weak and
defenceless in the lowest classes in the great
town, ought we swiftly, sternly, and surely to
teach the lesson that all violence ensures the
heaviest retribution from the law. TImpossible
it is to overrate the importance of such a les-
son, and it is earnestly hoped that the consi-
derations imperfectly pointed out in this paper
may at once find some place in the minds of
those who have the great and awful responsi-
bility of the just administration of the criminal
law,

Wirrtxax Rzapm

PROVIT COSTS or SOLICITOR MORTGAGER
VIIO ACTS ON EIS OWN BEHATLF.

In Selater v. Cottam, apparently a suit to
carry the tr'usts of a settlement in execution,
5 W. R. 744, 8 Jur. N. 8. 630, Vice- Chan
cellor Kindersley refused to allow the mortga-
geo of a life estate under the settlement, and
who had acted as his own solicitor, the costs
which he had incurred in def@ndm : his title
other than costs out of pocket. The Vice-
Chancellor observed “ Now, one principle is,
that the mortgagee is entitled, as between him
and the Vnottgagor to have taken into account,
on & suit to redeem, any cousts which he has
incurrred in protcctmo his title to the morig

-

ged property. Another principle is that the
mortgagee, though he may be entitled to cer-
tain expenses properly incurred in relation to
the mortgaged property, as the expenses of
.uployn‘g a collector, cannot himself charge
for his own trouble. For instance, he may
employ a collector, but if he himself takes the
trouble of doing it, althongh it would not bea
greater burthen to allow him ther emuneration,
the principle is, that ho shall not be allowed it
in his accounts. Putting these two principles
together, my opinion is, that I must come to
he conclusion that the certifieste of the chief
clerk is right, and that these costs canno$ bo
allowed.”

From the statement of the case, it scems that
the mmtg wgee had under his securit y been in
receipt of Tents amounting to £1, IOO from
which he claimed to deduct, among other mosn-
eys, his costs, including proﬁf costs, and it ixs
observable that a mortgagee in' possession is
constructively a trustee of the rents and protity
whxc’q he receives (see Lewin, p. 155); bat,

the Vice-Chanceilor observes, ‘“it is not the
same a3 the case of a Wns*u, being ailowed
(query disallowed ?) his costs,” ‘c may bo
questionable whether herested his decision on
the mortgagee’s possession.

In Price v. HeBeth, 12 W. R, 818, 10 Jur.
N. 8. 579, a puisne moxtgag(\e filed his bill
against the prior mortgagees and the mortga-
zor far redc'nption and foreclosure. A decree
was made in the useful form, dirccting an ac-

mmf of what was due to the prior *nn:«'toaows
for principal interest and the costs of their suit
'i’he/ had not however been in possession of

the mortgaged property. On taxation, the
pl vntiff omact d that they ought not to be
allowed profit costs, but the taxing-master al-
fowed them the sume costs as he would have
allowed them if they had employed other so-
licitors to act for them.

Mr. Wainwright, the taxing-master, in his
reason for decision, stated, that a solicitor act-
ing for himself, as plaintiff or defendant in a
suit, had always been allowed his profit (‘oats
as if he had acted for others, except in the case
of a a solicitor acting for himself as tr ustoe;
that a mortgagee, until he was repaid, was no¢
» trustee, but a creditor ; that, up to the case
of Selater v. Cottam, (ubi sup)., the cases in
which a mortgagee was not allowed to che 0e
for his time and trouble, seemed to have been
cases of a mortgagee in possession receiving
his own rents, and doing his own business as
other individuals might do, and seemed not to
have applied to the priw]me of a solicitor act-
ing for himself in a suit, and charging his fees
in that suit.  In Selater v. Oottam the decision
was not that the solicitor-mortgagee should not .
have his profit cogts in that suis, but that he
should not have profit costs for defending two
other suits, which costs he claimed in the

ature of just allowsnces tohimasa mortgagee.

A motion was made on behall of the y hnm
that the taxing-master wight be ()x‘dored to
review his taxation. Theitems to which eb
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jection was taken were ““all such items as
either wholly or partially bad been allowed,”
whereby the prior mortgagees would derive
any pecuniary profit over and above the money
out of pocket.

Vice-Chancelor Stuart stated that he did not
intend to decide whether or not a solicitor as
mortgagee in o suit for redemption and acting
for him:elf'; was as a matter of course to have
his erdinary full costs of the suit; that was a

question to be decided ot the hearing. Iany
reason could be suggested why a sclicitor’s

costs should be merely costs out of pocket, it
ought then to be stated and the decree cught
so to dircet, but as the decree in guestion had
not done so, ke held that the taxing-master was
“hound to procesd in the usual manner, and
ought nottotake upen himself the trial of ques-

tiens which went beyond the decrce.  The
Vice-Chancellor therefore refused the motion,

without costs.

In Morgan & Davey’s Costs in Chancery, p.
283, the authors, after citing Price v. Moleth,
add, “but ses ante, p. 281,77 spparently rofor-
ring to Oradoch v. Piper,’1 ERNUER
there cited, 28 if it were inconsist Rt
ruling inthe formercase.  In Oradoc iper,

ag

.. 604, there cited, as if it were incon-
sistant with the ruling in the former case. In
Cradock v. Piper, Lord Cottenham, . had
held (contrary to his impresssion, sce p. 675)
that under an order to tax costs generally or
1o tax costs as between solicitor and client,
the taxing masters were atliberty to take notice
of the fuet that the solicitor is also a trustee,
and accordingly in that case to disallow costs,
except those out of pocket. His Lordship,
however, founded his conclusion on the prac-

was
reconciling re g diserotion with
appeared to him to beits proper and legit
cxercise.” See p. 676. The inference from
Oradock v. Piéper would rather seem to be,
that the practice in the taxing-master's office
has a very material bearing on the question.
It is noticeable, that in Sclater v. Coitam, no
reference appears to have been made to this
practice.

Weo understand the practice of the taxing-
master’s office to be—that a solicitor-mortgagee
is allowed his costs of suit (coinciding with the
tle laid down by Master Wainwright), and
s exeeption to the usual rule, that a party
sulng in person is entitled only to charge costs
out of pocket, may be justified as well on the
ground of public policy ag upon the principle
that a solicitor, as an officer of the Court of
Chancery, is, by virtue of his privilege as such,
entitled to his fees. Upon gencral grounds it
{s certainly advisable that a solicitor-mortgagee
should be allowed his profit costs. If this
wwere otherwise, the inevitable result must be
either that he would complicate matters by
taking the sccurity in the name of a third party
(<0 as net to disclosethe fact that he, the solic-
himself the real lender), or clse he

tor, W
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would employ some other solicitor at a possibly
increased expense, inasmuch as the previous
knowledge possessed by another solicitor of
the title and circumstances of the mortgaged
property would probably be legs than that of
the solicitor, mortgagee himself, Henceit may
well be for the mortgagee’s own advantage, that
this rule should be followed, and this therather
as the costs can be taxed ; and the taxing-mas-
ter would donbtless be ready to taxas strictly
when the mortgagee was Ais own solicitor as
when he acted by another.

The guestion we have beennoticing has been
frequently raised of late in the taxing-masters
offices, but in no case has it been adjourned
into court. At present the practice may be
taken to be as we have said, and we believe
the prosent practice to be the best for all par-
ties. The subject is cerfainly an important
one to the profession.

A BOGK ABOUT LAWYERS

Turs is verily the gossip of the bar.
yers pass their lives in discussing the
of others: here there own are minuted.
legal profession entails upon its members an
intimated knowledge of the virtues, the vices,
the foibles, the weaknesses, the habits, at heme
and abroad, of the rest of the world. They are
even called on to become familiar with the iittle
peculiarities and eccentricities of laymen, who
come to them for advice, and intrust to them
their family secrets,—who, unlocking their
closets, invite an inspection of the skeletons
within, Now, the profession, of course, has
no skeletons ; for it is forced to see so many
belonging to others, that it finds better things
to lock up, whether in its closets at home, or
safes at the office: but it has its history, little
as well as great, with a strong and a weak side;
and littic, odd nooks and corners and by-ways
alleys and back doors, as well as the great,
broad stone frontof solid grandeur and respect-
ability, which it presents to an admiring pub-
lie. Mr. Jeaffreson has chosen to make thesc
smaller matters the subject of his boock., The
title-page tells us he isa ‘“barrister-at-law "
whether he has attempted greater themes, and
50 Apollo, pinching his ear, has admonished
him,» and sent him to his humbler page, we
know not.  Enough to say, he has treated this
subject quite cleverly, and has managed to fill
two volumes, of nearly four hundred pages
each, with entertaining and amusing talk about
English lawyers. They are pregented in almost
every conceivable circumstance, from the cradle
to the grave. “Lawyers in Arms” is the
title of one of his chapters; and such is the
comprehensiveness of the work, that one is
rather surprised to find, that it is the arms of
Mars, and not those of Lucina, that are refer-
red to. Lawyers in the bar and on the bench,
on foot and in the saddle, at home and abroad,

1

at-Law,  In
1867,

* Ry Jous Coroy Jearrrisow, Barel
two volumes., Londou: Iiurst and Black
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at their tables, in their chambers, in the House
of Commons; lawyers in love, lawyers on the
stage, married lawyers, henpecked lawyers
lawyers pleading, singing, fighting, jesting,
dying. We are even told what they wore,
what they ate and drank, when they rose, and
when they went to bed. A curious entertain-
ment this. The muse is not great and high
and inspiring. There areno bmtles, and state-
manship, and things of nations; less heroic,
perhaps because the sight is from a valet-de-
chambre’s standpoint. - Those with the fine
black eyes and full-bottomed wigs, have re-
moved these tedious coverings with their
flowing robes, or perhaps their collars of ss,
My Lord JIWh Chancellor Eldon becomes
“ handsome Jack Scott,”” and elopes with pret-
ty Miss Bessie ourtcef;, of Newcastle. Lord
Thurlow is no longer the savage old peer, with
overhanging white eycbrows, giving from the
woolsack that justly celebrated democratic re-
proof to the Duke of Grafton, which American
schoolboys delight to declaim; but “lazy,
keen-cyed, loquacions Wed Thurlow,” perplex-
ed where to find a horse on which to ride hig
first circuit, taking the animal on trial, riding
him the cireuit, and returning him on its com-
pletion, * because the animal, notwithstanding
some good points, did not altogether suit him.”
So Mr. Jeafiveson leads the reader through
the book. The chapters are aptly designated ;
and, if one topic tires, the reader can skip to
anothbr or, tmmg up the book at any pomt
cannot fail to find mach thatis clever, curious,
and amusing.  For let us be as studious as we
12y of the d’dmty of hist o*"y, and let our rev-
erence for the fountain-heads and sages of the
lawy be however so deep, there is for “all this a
larking— —nay, ‘mee an eae’or'curiosity to
know what clothes these fine historic person-
68 WM‘Q, what wine they hl\cd best, how thelr
ves ¥ and iiO‘,V many (»Jl}( rs or
pounds they setind to their descendants,
s gossip any the }es;s amusing because it is of
the grent ? 'i e contrary ; and the ap-
pmm ineres oportion as its subject 18
higher in the world. Lot others give the phil-
osophical reason for this. Suflice it for the
pxekuxt th‘m the fact exists; and that those
students who have pored \'ith diligence over
the les 'm“d judgments of Mansfield and Ellen-
borough,, and read with admiration the elo-
Guence of Er ine, will be none the lesslikely
to be {amu»"*d by a narrative of the dress, the
manners, the foxbles, or the wit of these great
lawyer
Anceuote% of the bench and bar have been
published in considerable numbers before this,
Lord Campbell's works on the Lord Chancellors
and Chiel Justices abound with them. The
author of “Law and Lawyers,” Mr. Polson,
has given many; md ay are to be found
strewn here and there through the memoirs
of the distingnished men and histories of the
periods ; but it is thought that t’fm"e has been
nowhere =0 full, 50 well assorted. and soread-
able s that of Mr. Jeaffreson. As

satod them

THoe
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collection as tha

a matter of course, there i3 much to ke found
here that is by no means new, and nos a little
that iz familiar, and almost hackneyed. Still
this is necessary, from the natare of the book;
for, in a work that pretends to completenoss,
the omission of these familiar histories would
detract from its value, and constitute a serious
defect. TFor one who desires an agreeably
written compendium of the familiar iife and
manners of English lawyers of the past, there
is no more readable book than the one “at
bar.”

While this “Book about Lawyers” con-
tains some topics of a local nature which the
English profession would feel more esgentially
its own, there are many matters which are
caleulated to give it a peculiar interest to the
American lawyer. The separation fortwo cen-
turies of our courts from those of the mother
country, one of which has been that of divorce,
together with the dissimilar natures of institu-
tions and society, has produced in the courts
and professions essential difference of prac tic“
and ctiquette. Our early colonial courts wer
modelled on the English; ocur carly h»vye%
were bred in the Fﬂ””lu& ‘tans. The English
courts were their models in practice ‘,‘v”r“m"o
then, is the change ?  Not, as one might “hxnn
entirely in the new, but in the mother ummtx .
Mr: James Russel Lowell, in the preface to his
“Biglow Papers,” has conclusively shown
that s a.very large number of words and phrases,
which are commonly regarded as provincial
Yankeeisms, are in fact of ancient English ori-
gin, from which the modern Hnglish speech
has varied, and which are vreserved in this
country in the true vernacular form. Indeed
any one in the habit of reading the older Eng-
lish poets, and especially Spensor, will readily
observe how often he happens upon p!
which he has hthcwto thow.f"‘.f the native fruit

of “down Hast.” Bo the student of the anci-
ent customs of the Hnglish pmfessi n wiil find
in them quite as many resc‘.‘n‘(ﬂtmoex to \mer«
ican, as to modern English, practi i

L5 LS

qnettc To give some of thes Jt
leading principle of Hnglish' professiona
(mette that the cliont must consul }cb

ter on‘y through the medium of an attos
but in the days of Sir Matthew Hale, and even
afterwards, this was far from Dbeing the sase.
At this time clients were in the b b t of
dressing their counsel personaily, and taking
tireir advice; and, in the seventeenth o ”xi'zz')g
almoy mlwavs ingisted on having personalinter-
views; and thougn their attorney or solicitors
ugually conducted them to the counsel's chiam-
bers, and were present during the conference,
no member of the inferior branch of the pro-
fession deemed himself afironted or il used if
a client chose to confer with hisadvocate with-
out the presence of a third person.  Long, too,
in the eighteenth certury, barristers were in
the habit of acting without the co-operation of
attormys in cases where no process required
the employment of the latter. ¢ They
accustomed,” sa “

rs Mr. Jeaffreson, ““to red
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their lay clients in the coffee-houses fust by
Westminster Hall and Inns of Court; just as
the eighteenth century physician used to sit
at an appointed hour of each day in his public
coffee-room, and write prescriptions for such
patients as carae to consult him, while he drank
hig wine.”  The reader will recollect, that, in
one of the series of Hogarth’s pictures of “ Mar-
riage & la Mode,” the young barrister, after-
wards the lover and seducer of the wife, sits
by and superintends the exccution of the mar-
riage-settlement : an office which professional
etiquotte would debar an Hnglish barrister
from performing at the presenttime. So, too,
as to interviews with the witnesses, whose
testimony the English lawyer of the present
day knows only from his brief Roger North
says he has heard Sergeant Maynard say, that
“no attorney made breviate of more than the
pleadings, but that the coungel themselves per-
used and note the evidences,~if deeds, by
perusing them in his chamber; if witnesses,
by examining them there also before the trial:
and so,” North very sensibly remarks, “ were
never deceived in the expected evidence, as
now the contrary happens; the evidence sel-
dom or never comes up to the brief, and coun-
sel are forced to ask which is the best witness.
But the abatement of such industry and
exactness, with a laziness also, or rather super-
ciliousness, whereby the practice of law forms
is slighted by counsel, the business, of course,
falls into the hands of attornies.”

Fees and retainers, also, which it is now
nnprofessional in Xngland to receive directly
from the client, were, in Sir Matthew Hale's
time, paid to the barrister from the client’s
own hand. Indeed, the modern FEnglish
fashion, strictly subdividing legal labor and
controlling the relation of lawyers and clients,
did not come into vogue until the latter part
¢f the eighteenth century. Lord IHarwick
studied in an attorney’s office, and Lord
Thurlow in a solicitor’s.  The ancient English
bar, in this respect, resembled more closcly
the American than that of modern England.

Wigs, the distinctive adornment of both
judges and bar of modern times, are but an
innovation, and were imported from France at
the restoration of Charles IL ; and, though
society in general afterwards dropped them,
the profession, with its love for precedent, has
retained this French fashon to the present day.
Our green bags are a relic of ancient times.
They are now never carried by HEnglish law-
vers; but on the stage of the theatres, in the
seventeenth centary, they were always borne
by them. In Wycherly’s ** Plain Dealer,”
Widow Blackacre upbraids the barrister, who
declines to argue for her, with ¢ Gadsbodkins!
you puny upstart in the law, to use meso;
you green-bag carrier, you murderer of un-
fortunate causes, the clerk’s ink is scarce off
yvour fingers.” It appears too, that, in Quoen
Anne's time, these green bags were carried by

itorneys and solicitors as well ; for Ned Ward,

&
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attorney, that «“his learning is commonly as
little as his honesty, and his conscience much
larger than his green bag” Whether, in any
or all these innovations on the ancient practice,
any improvement has becn made, may be a
matter of divided opinion; but, in respect to
another change, there can be but one. “In
the seventeenth century,” says Mr. Jeaffre-
son, “an aged judge, worn out by toil and
length of days, was deemed a notable instance
of royal generosity if he obtained a small
allowance on rclinquishing his place in court.”
Now the English people pay liberal pensions
to those faithful servants and who have served
them long and welll We still retain the
ungenerous fushion of the seventeenth cen-
tury.

The great rewards given to successful mem-
bers of the profession in Fngland, renders the
lives of their distinguished lawyers the history
of the country. Mr. Jeaffreson says the life
of a lawyer comprises three distinct periods;
first, the useful but inglorious labors of an
overworked barrister; second, a term in which
the more lucrative achievements of a popular
leader are diversified by the triumphs of par-
liamentary warfare; third, the honors and
emoluments of the woolsack or the bench.
Including those peerages which have been won
by persons whose families were first made
noteworthy by great lawyers, as well as those
won by actual lawyers, there were in the
English House of Lords, at the time of the
elevation of Lord Campbell to the peerage,
three dukedoms, seven marguisates, thirty-two
earldoms, one viscounty, and thirty-five baron-
ies, held by “peers who, or whose ancestors,
have filled the judicial seat in England;” and
the number is constantly increased by the
ennoblement of successful men, the last of
whom is Sir Hugh Cairns. In the reply of
Lord Thurlow to the Duke of Grafton, already
alluded to, he says, “ The noble duke cannot
look before him, behind him, or on either side
of him, without seeing some noble peer whe
owes his®seat in this house to successful
exertions in the profession to which T belong.”
It would be foreign to the purpose of this
book about lawyers, to give any thing like a
detailed history of these men; but a carious
and entertaining story is told of the Greaf
Seal of England, and the vicigsitudes to which
it has been subjected. The seals, of which
one may see the counterparts-in any book of
ancient Fnglish customs, are certainly not
flattering portraits. Edward the Confessor,
who is supposed to have set the fashion,
appears to have been taken seated on a low
stool, so that his legs, for the length of which
he was noted, have scarcely that grace which
might be desirable ; and his knees are brought
in painful proximity to his chin, making him
resemble a trussed fowl rather than the
“Lord’s anointed.” The conservative spirit
of later kings probably induced them to copy
their predecessors down to the middle of the

o+ The London Spy,” obasevves of adishonest 1 eighteenth century, with some few exceptions
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—such ag the CUongueror, who appears moun-
ted ; and Queen Bess, whose expanse of stiff
petticoat modestly leaves the position of her
knees to the imagination.

(To be continued.)

ONTAR!O HCPORTS

PRACTICE COURT

(Reported by Tawry O Brapy, Beq., Barrister-af-Law,
Reporter in Practice Court and Chambers.)

Ross BT AL, v. Grance.
Practice Court— No jurisdiction o rescind Chamber order.

Feld, 1, That a judge sitting in Practice Court hasnot power
in this ecountry to set aside an order made in Chambers ;
an appeal from such order lies only to the Court in bane.

. That if theve be any ohjection to the mode of compliance
with an order, application should be made to the judge
who made it (fellowing Rennie v. Beresford ef al., 8 D. &

L. 467.)
[Practice Court, M. T, 1867.]

The plaintiff obtained a rule nés? in this Court
as follows :

“ Upon reading the order made in this cause
on the 5th day of October, A.D. 1866, by the
Houourable Mr. Justice John Wilson (a copy of
which order is filed on this application), setting
aside the judgment on demurrer signed in this
cauze, and giving the defendant leave to plead a
plea, it is ordered that the defendant do, upon
notice to be given to him or his attorney of thig
rule, shew cause why the said order of October
5th, 1866, and all proceedings taken thereunder,
thounld not be set aside or rescinded with costs,
on the ground that » judge in Chambers had ne
power to set aside a judgment on demurrer re-
gularly signed in pursuance of a rule of conrt in
that Lebalf, and that there could be ro amend-
ment of a pleading, as ordered in said order,
after rule of Court giving judgment en demurrer,
and not reserving leave to amend; and why all
the proceedings atter such order should not be
set aside, and why the amen-iment pleaded should
not be et aside with costs, on the ground that no
leave was given hy the order to defendaunt to
amend, and that his only power was to add a
plea ”

. Robinson, @ (' (Palmer with bim) shewed
cause and made the following preliminary objec~
tions:

1. That the rule does not refer to the affidavits
as having been previously filed or used in Cham-
bers.

2. That the only affidavits filed on applieation
for the vule are those of the plaintiff, and not all
the affidnvits used in Chambers, and the practice
requires that all the material vsed in Chambers

should be produced on moving against the rule.—

Cmng Ch }‘ .)3) 1810, 161 15 Small v. Fecles,
10.C L u., ; L8, 1225 ’cedﬁam v. Dristow,

1 Dowl. N 0; Bennett v. Benham, 15 C. B.
N. 8. 616 ')/g’rm/ v. Mulheiland, 2 Prac. Rep.
69; 1 Hitehell v. Hard{.g. 8§ L.T. \T 8. 348 War-

man v Halahan,
Featherstone, 4 Jur.

a8 That a judg
Do paw
in Chambers

uﬂ L. J Q. B. 48, I]all v.
{8 813.

iy fnw in Practice Court has
st ovder mads by a judge
Thers v noappe

al from Chambers | distingaishing the court,

to Practice Court. The practice here is regu-
lated by statute (Con. Stat. U. C. eap. 10, seexs.
9, 10}, and differs in that respect from the prac-
tice in England.

As to costs, gea COrofi v. Lumley, 25 L. J. Q.B.
815 Phillips v. Masson et wl, 2 U. C. Q. B, 28

MeMichael supported his rule, citing King v.
Meyers, 5 Dowl. 684,

Morrison, J.—TIt was admitted at the bar that
the objection here taken had been raised for the
first time; that applications to rescind and re-
verse judges’ orders had been freguently made
in thig Court without question, but as the want
of jurisdiction is now urged it becomes necessary
to see whether any authority is conferved upon
the Practice Court to hear and determine an
application of this natare.

The various writers of the books of practice
say that the jurisdiction of a judge in Chambers
is partly conferred by statute, and partly has
grown up by immemorial usage, the origin being
obscure. In England the statutes 11 Geo. IV.
and 1 Wm. 1V. cap. 70, and 1 & 2 Vie. cap.
45, give other judges of the respective courts
there, when sitting in Chambers, a general and
concurrent jurisdiction in the transaction of busi-
vess, the same as if they were judges of the cours
in which the business or action is pending, the
language used being similar and to the like tﬂ"cdr,
as that used in the 10th section of our Con. Stat.
U. C. cap. 10, with the exception that to the end
of the 10Uth section of our Aect, these words avz
added: ¢ subject to the right of appeal 1o, and
of revision by the full court in which the matter
may be depending.”

Previous to the establishment of the Bail Court
in England under the 1 Wm. 1V., already cited,
(a court correspondmo to our Pmct*ce Court) it
is juite clear that if parties were dissatisfied
with the order of a judge made in Chambers,
they had to apply to the Court in banc cither to
rescind or review it; and since the 1 Wm. IV, i¢
bas been held in England that a single sitting in
the Bail Court could reverse the declsion of &
judge in Chambers. I refer to the case of King
v. Heyers, 5 Dowl. 686. Tt was there contended
that it was not competent for a judge sitting in
the Bail Court to reverse the decision of a judge
at Chambers, when Coleridge, J., said ¢ it was
the continnal practice of that C‘uurt to entertain
such motions,.and that the judges would be
tremely sorvy if anything which passed at Chawm.
bers could not be reversed in the Bail Coure.”

Upon the strength of that authority, I wonld
have held that this court had authority to deni
with this motion, were it not for the proviso
already referred to, appended to sec. 10 of our
act, providing that Chambers business transac-
tions by a single judge out of Court are subject
to the right of appeal to and of review by the fuil
court in which the matter may be depending.

The Legislature by the previous section (sec. 9}
established the Practice Court with very general
poweyrs, and I think we may presume that their
attention was drawn to the point, and when
enacting the provisions respecting the transact-
ing of business in Chambers, they reserved the
right of veviewing a judge’s order to the ful
court, using the word -* fult” for the purpose of
or the cowvt in bane,
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sustain

It was » conten
if 1 had no autbority
my brother
which as
under th
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o plea, an

ded by By, MceMichael that
to vescind the decision of
that that part of his rule
¢ the mmendment pleaded
order should be made absoluate,
Kl iven by the order was to add
¢ not to wnu*w' but I think the proper

Wilwon

course in such s case is that pointed out in Ken-
nie et ol v Tel al., 8D, & L. 4687, where
Alderson, i id: - If there be any ohjec-

tion to the mode of gompliapee with the order I
m‘ade ‘L' <‘,%‘umbers. that is a proper matter to
rz again, for appiication should be
rs to enforce bis own order. It
> to gome to the Court when you
cise of the judge's discretion at

The rule wi
no ¢osis; and, as plaintid desir
ings will be stayed autil the first four
next terim,

i be discharged, and there can be
s 1%, all proceed-
days of

ischarged without cosis

,“
o
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wnlianoe——Contempi—Punishment, nature of.
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. These were at the time at
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+ the meantime, taken the Tm(nm
2 o one H. to hand ¢

Lo pmpaz UuaO‘
, W iLxl ﬂl\’j nsolvent
5 Montreal. e then again apy
3 d.e ground t‘mt he had complied with

2 no that the rnprisommuent was for com puisory
Ghe county judge, however, mads an

tion, and the in «'m‘éu* then

dor fo a Judge in Chambers in

ut of arrest was imsuMfcient on

5 ¢ of the books, or refu-
herefore 10 conten phy and
‘oniy to enforce wm

varrant was an
c the act

v this easo the

(Chambers, Novamber
i), dated the |
t by the \icf'oxm:mt (:m inso
il Lo one of the ]lm
vusy the ovder «

dm

tember last, vefusing and di:
tion of the in solv'xnt wherein he m‘wn«l 10 be
discharged from farther .vmrzvonumvzr uudey th
warrant of the said judge of the County ‘,ouz'c
of the 17th Aungust lnst; and, the nppeal baving
been allowed, notice was further given that the
nsolvent would present a petition to the presi-
ding judge in Chambers at Osgoode Hall, and
that the insolvent would (amor nast other t things)
insist on the following ground of appeal, name-
iy, that he had complied with the order of the
sald judge of the County Court, on the 26th
of June last, fully, or as fully ss it wasin his
poewer to do, and therefore shoull bave been
discharged by the said judge—the power of im-
prisonment conferred on the said jndfm being
intended for compuleory purposes ouly, and nos
for purposes of yunm.mmt.
The petition stated that the insolvent, who
had besn carrying on business as a country
merch‘ms at the Druce Mines, assigned cn the
16th of November, 1866, all his pmpe! 1y and

=

assots to John Whyte, an efficial then
and now of Mountreal, in trust for the p:l}’mcna
of his debts, and his estate haviang been subse-

aquently placed in compulsory lic

r>“oce°dmns were had that

John Whyte as such assignee was conil
That on the 26th of Jure, 1867, the said judge

of the County (/uw , activg In Insolvency, made

an order requiring the insolvent to deliver to the

suid assignee, gont s ho shosld name,

the

med

[y such

all letters, books containing gopies of letters in
any way connected with his Inte business, and

all lstters, vouchers, notes, doeds and docummts
relating thereto, which order was served on the
insolvent, in Hamiltor, on the sume day:

That at the time of serving the said order the
insolvent had ouly some letter books, some regis-
tered deeds for lunds, and a bundle of old letiers,
retired notes and accounts, or invoices of no use
in ascertaining the state oi‘ hisaffairs, all of which
at that time were at Druce Mines, some hundreds

of miles from Hamilton, and much further from
Montreal, where the assignee lived:
That the insolvent was never after the ssrvice

of the said order asked for the said books and
documents by the assignee, or by auy one pro-
fessing to be authorized by him to receive them,
but nevertheless, on the 17th of August, Hwbu
a warrant was issued by the said ,)udge of the
Gounty Court, on the ex parte applicagion of the
plaintiff, ordering the insolvent to be committed
to the common gaol of the county of Wentworth
for six months, under which warrant be was ar-
rested in Montreal, and conveyed thence to
Hamilton, and lodged in the common gaol, where
he is now incarcerated under the sald warrant:

That on the 24th of - t, 1887, the insol~
vent applied to the said que of the Counuty
Court to be discharged’ from imprisenment un-
der the said wamxmt, which applieation wasg
refused by the judge:

That the insolvent did not understand that
the order for the dezwery of the books and docu~
ments imposed ox him the obligation of going or
sending to Bruce blines for them, or of envrying
or conveying them to tho as: ‘.Ionwem,

8¢ at

ag the ix wl\mnt WA informed the said judge in
eifect udd ng the a)mm wion of the in-
solvent: it did impoge upon him
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such an obligation, it was absolutely beyoud bis
power to comply with it, having not a dallav of
his ewn, nor any means of defraying the expenses
thereot, the assignec Laving received all his pro-
perty and assets; bub having been gratuitously
provided hy gome relatives with the means of
going to Bruce Mines, no part of which was fur-
nished either by his creditors or by the assignee,
he conveyed the said books and papers to Mon-
treal, and left them at tho counting house of
Alessrs. Hingston, Teifer & Co. in Montreal,
asnd the assignee received mnotice thereof, and
the books and papers were shortly after, as the
insolvent has been informed and believes, offered
to the assignee by Mr., James Hingeton, of the
firm of Hingston, Telfer & Co., but ke declined
to receive them:

That after the refusal of the application of the
ingolvent to be discharged, he procured the said
books and papers to be forwarded from Montreal
and delivered to Miles O'Reilly, Bsq., who, as the
insolvent,wag informed delivered them to Messrs,
Burton & Bruce, the assignee baving, ag the in-
solvent was informed, authorized such delivery
to them as a delivery to himself:

That on the 30th of August, 1867, the insolvent
apnlied to the gaid jadge to be discharged from
farther impriscnment, setting forth in his peti-
tion for that purpose the previous sentiments,
which application was refused on the 16th of
September last:

That the ipsolvent complied with the said order
of the 26th of June last to the utmost of his power
before making the last-mentioned application,
and his further imprisonment can be of no use
to any one, except thereby to coerce some of his
viends or connections into assuming the pay-
ment of his debts, but, on receiving the said
letter books from Montreal (which contained the
ipsolvent’s private as well as his business letters),
he found thst some leaves had been removed
from the one of most recent date, and although
Lie was unable to set forth what was contained
on the said missing leaves, he is able to say, and
does gay, that they did nof contain any matter
of any use to the assignee or his ereditors in
agcertaining the state of his affairs or otherwise
howsoever; and that he is unable to say how
the missing lesves were removed, but they
were removed without the insolvent’s know-
ledge or consent, and sgainst his will; and until
he veceived the affidavit of James Hingston, of
the 11th of September, and of Edward J. Lindsay,
of the 10th of September, he was under the be-
lef that they were removed while.the said books
were lying in the counting house of Hingston,
Telfer & Co., in Montreal.

The insolvent, therefore, prayed that he might
be allowed to eppesl from the last-mentioned deci-
sion of the said judge, and that the said decision
might be reversed, and he discharged from fur-
ther imprisonment under the said warrant, being
fully persuaded that he could not live the said
six months if retained in his present place of
confinement,

W. Sydney Smith shewed canse.
The warrant of imprisonment is not an order
appealable by the statute, and the seatence of

ipriscnment when awarded cannot be remitied.
W v. Armsirong, 4 U. O. Prac. Bep. 60;

Tasolvent Act of 18584, ses. 8, sub-sfc. 7; Iasol-
c

vent Act of 1865, see. 29

tition.

The insolvent ma
ful imprisonment either by way of appeal unde
the statute, or by hadeas corpus at the common
law; Deacon’s Law of Baskruptey, 727; £x
parte Jones, 1 Mont, D. & D. 145

The warrant should have stated that the i
golvent had the books and documents in hi
possession which he was committed for not de
vering; Crowley's case, 2 Swavn. 1.

No jurisdictien is shown on the face of the
warrant,
tho

No demand of books was ever made of
insolvent, nor was any refusal by bim to deliver
them shown. Whers was therefors no ecoulem
1t is not mere disobedience that is punished—it
ig wiljul disobedience, and wone iz shewn here;
Miller v. Knox, 4 B. M. C. 574.

That the power of imprisonment is conferred
only to enforce compliance with the orders of
the Court, and when that has been secured the
imprisonment should no lenger Le continu
1t was not intended strictly to be a procee
in peenam : K parte Oliver, 1 Rose 4
B. 245; Fx parte James, 8 Jur. 538.

Tae

Avay Winsow, J.—The clause under which
the original ovrder of the 26th of June, 1867, for
the delivery by the insolvent of his letter books
to the assignee or to any agent he might nume,
is sec. 29 of the Act of 18656, But the judge must
bave possessed such power, independestly of
that clause, under sec. 3, sub-seca. 9, 11, 22, of
the Act of 1864, although what Lis power of
punishment would have been in the absence of
the express provision contained i the act of
1865 is not quite certain.

No complaint has been made in this present
appeal against the order of the 26th of June, for
the delivery up of the letter books, nur has apy
complaint been made against the warrant of
commitment dated the 17th of August last, im-
posing six months’ imprisonment upon the insol-
vent, <‘or until this Court (the County Court
Jjudge) shall make order to the contrary.” Nor
is any complaint made that the petition of the
insolvent to the judge of the County Court, dated
the 22nd of August last, praying to be discharged
from custody under the warrant of commitment
was improperly disposed of, the judge baving
been of opinion ¢“that the insolvent was disobey-
ing the order of the 26th of June,” and ¢ refusing
to rescind or set aside the order for commitment,
or to make any order for discharge of the inzol-
vent, unless he complied with the order requiring
him to deliver up these books and papers.”

The appeal is merely against the order of the
Judge of the County Court of the 16th of Septem-
ber last, refusing to grant the application of the
insolvent, of the 30th August, to be discharged
from further imprisonment, because he had com-
plied with the order for the delivery up of the
letter books, &c., so far as it was in his power
to do.

In disposing of that application, the learmed
judge said that he counsidered sec. 29 of tha
Act of 1865 both compulsory and punitive,
because the time fixed by it was definite and not




44-Vou. IV,, N. 8.]

LAW JOURNAL.

[February, 1868.

~E L. Cham.] MeclInwes v.

Davipson. C. L. Cham.}

‘¢ until further order:” that the term of impri-
soument awarded under the Con. Stat. U. C. ch.
24, sec. 41, was of the same nature, and the
punishment under it had been considered as final
when it had been ordered: That he had before
thought the insolvent had wilfully discbeyed
the order of the 26tb of June, and he was not
satisfied the insolvent had done all in hig power
singe to comply with it. It was his duty to
hand the books and letters to the assignee, but
iustead of doing po he hands them to the per-
son whose claim upon the estate is, apparently
with good reason, disputed by the assignee,
and whose interest it was to destroy any letters
tending to shew that his account is incorrect.
Certain lettors have been removed apparently by
Mr. Hingston, for the insolvent swears thut the
letters were in the book when it was handed to
bim. He also says that the books and letters
were handed to Mr. Hingston to be delivered to
the assignee; he was therefore the agent of the
iasolvent for the purpose of delivery, and the
iusolvent is bound for his acts and omissions.
For all that appears, these missing letters may
still be in the hands of his agent, Mr. Hingston,
and until the insolvent shews how these letters
were abstracted and what has become of them,
or produces them, he does not coms into Court
with clean hands to ask for his dizcharge. . . .
I refuse to grant the prayer of the petition for
the discharge of the insolvent.” In pursuance
of this, the order of the 16th of September now
appealed from was drawn up.

As I have hefore stated, I do not consider I
have to determine on the regularity, legality, or
propriety of any of the proceedings prior to the
application of the 80th August, and the order
made thereon, unless so far as the grounds of
appeal necessarily extend to them, and bring
them within the operation of the appeal—and a
ground of appeal, that the judge should have
discharged the insoivent because the insolvent,
as he maintsined and pow maintaing, had com-
plied with the order of June, so far as it was in
his power to do so, will not, in my opinion, let
in objections to the validity ov invalidity of the
warcant because it was ex parfe, or because it
does not set out a full enough cause for commit-
mtnt, nor because the insolvent could wot or
should not have been required to go to the Bruce
Mines without a tender of his expensés for the
purpose of getting the books and taking them
to the assignee. Nor have I to consider whe-
ther the warrant is an order, and so appealable or
not, because the warrant has not been appealed
from. Nor am I required to determine whether
the 29th section of the Act of 1865 makes the
imprisonment unconditional for the term award-
ed, or whether its purpose and object are not
Jjust as the warrant in this case is, in fact punish-
ment in substance, but determinable on submis-
sion made—¢ six months imprisonment or until
this court shall make order to the contrary.”

Imprizonment is imposed for different pur-
poses—for prevention, s by s constable to hinder
a fray, or by any person to restrain a misde-
meanor or prevent a felony : for securify, as in
cases for debt or other civil demand before
judgment: or in criminal cases before investiga-
tion or trial, or until sureties for the peace are
given, by way of satisfaction as upon a capias ad

satisfaciendum : in coercion, to ensure the per-
formance of some particular act, as in cases of
actual contempt, until the contempt be purged;
and in cases of supposed contempt, as for not
making a return of legal process: or for not
paying over monies raised by such precess by
officers of the court, until return or payment is
made, and to enforce the payment of pecuniary
fines: and punitive, 23 in criminal sentensea.

In cases of contempt the warrant of commit-
ment is properly expressed, that the party be
kept until further order; Green v. Blgie, 5 Q B.
99.

Whether the imprisonment here is coercive or
pauitive it 12 not for me at present to cxpress an
opinion, nor is it for me to eay whish ix isin
cases arising under ch. 24, sec. 41, before
referred to.

When 2 party is ¢ recommitted to close custo~
dy for any period not exceeding twelve month®
aud to be then discharged,” under the Con. Gtat.
U. C. eh. 26, sec. 11, because it app=ars to the
court or judge that the debt was coutracted by
fraud, &e., is a case, I should think, of plain and
direct punishment, nothing ean be dons or is fo
be done compensatory or in mitigation of it.
Whether the same can be said where the princi-
pal purpose is to procure the delivery of books,
or the giving of full information which wmay
benefit the ereditors, and when the refusal is
sure to be persisted in if the imprisonment is to
be maintained, is not very clear; that it may
be till answer made or until further order is per-
haps quite probable: 7The King v. Jackson, 1
Q. B. 6583 ; Groome v. Forrester, 5 M. & R, 61

The reason I am not called upon to consider
what the nature of the imprisonment which has
been awarded under the 29th section before
mentioned is, that on the merits of the applica-
tion, assuming the judge could review and alter
his former decision, I think the learnsd jadge
was quite right in treating the delivery over ot
the books in a mutilated form, and which
mutilation to some extent might not Ty be
attributed to the insolvent, and at any rate that
it had not been satisfactorily accounted for ur
explained, or what had become of the missing
leaves, wag not conduct which amouuted foa
compliance by him of the order of the 2Gth of
June, so far as it was in his power tu comply
with the same.

If I bad been of opinion that the iusolvent
bad truly complied with the order reforred to, £
should have been obliged to have coumsidered
whether it was or was not withia the jurisdic-
tion of the learned judge to have re opened the
question and term of imprisonment.

Because I conceive the order of the learned
judge of the 16ih of September was not impro-
perly made discharging the application of the
insolvent of the 30th of August, 1 must dismiss
the appeal with costs, to be paid by the appellant
to the present plaintiff.

Appeal dismissed with cosis.
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Bonrurr v. Srragus.
Iext [riend— Married woman—Stay of proceedings.

ant in a suit cannot act as the next friend of the
if, a married woman. Procoedings were stayed
until another next friend should be appointed.

{Chambers, 22nd March, 1867.]

The bill was filed by the plaintiff, a married
woman, by J. W. M., her next friend, against
several defendants, one of whom died intestate
during the progress of the suit. J. W. M. ob-
tained letters of administration to the deceased’s
estate, and was added as a party defendant to
the suit, by order of revivor.

Ancther defendant thereupon moved for aw
order to stay all further proceedings in the cause
until the plaintiff appointed another and proper
nsxt friend.

Foss, in gpupport of the motion, cited Payne
v. Little, 13 Beav. 114; Anon. 11 Jur. 258, and
argued that the former case was exactly in point
and must govern this.

Hodgins, for the plaintiff, relied upen the
language of Lord Cranworth in Elliot v. Ince, 7
DeG. MeN & G. 475; 8 Jur. N. 8. 597; and
also cited Jarman’s Pr. 20. He asked leave to
sue in forma pauperis, if the present application
should be granted.

Tur Jupees’ SECRETARY.—I think I must
follow Payne v. Little, and stay proceedings until
the plaintiff appoints a new next friend. The
application for leave to sue in forma pauperis,
must be the subject of an independent motion.

Roaers v. CROOKSHANK.
A fidavit on production—Insufficiency of.
[Chambers, Nov, 29, 18671

Thiz wag an application to take an affidavit on
produaction off the files for insufficiency. The
affidavit was a printed copy of the form in
Hehedule K, to the orders, and referred to docu-
meats in the various schedules annexed, but no
duenments were set out in the schedules,

L3

s Junaes’ SucrBTARY.—1 direct the affida-
vit to he taken off the files with costs. I cannot
byt disupprove of the want of care evinged in its
preparation.  No solicitor ought to have permit-
ied hig client to swear to it. The late V. C.
Uisten on several occasions expressed his strong
isapprohation of the use of printed forms where
facts are not easily capable of being adapted
1o them.

SAME v. Samn.

Owmission of addition or deseription of deponent in aﬁidavit

~-Irregulority—Costs.

An affidavit should contain the description or addition of
the deponent, or, if made by a plaintill or defendant,
should shew that he is such plaintiff or defendant.

t on production made by W. R., not stating any

on or addition or otherwise shewing that he

y to the suit, was ordered to be taken off the

5 the omission was a mere slip; the order was

‘bout costs, and leave was granted to re-file the

[Chambers, Dec. 11, 1867.]

2. I Spencer woved to take the affidavit of
the plaintiff, William Rogers, on produstion of
documents, off the files for irrogularity, on the
grounds :

1. That it did not appear that defendant was
the plaintiff.

2. That there was no addition or description
to depouent’s name.

He veferred to 1 Dan’ls Prac. p. 827 ; Taylors
Orders, p. 182; and Crockeit v. Bishton, 2 Mad.
446.

Bain, contra, contended that the affidavit hav-
ing been made and filed in obedience to the order
to produce served by defendant, must be presum-
ed to have been made by plaintiff. The third
paragraph of the affiduvit shewed that it must
have been made by a party. 'There was only
one William Rogers a party to the suit, and the
bill chews his residence and description.  Thers
was no case in point cited in support of the
application, and in the case of Sprague v. Hin-
derson  (unreported upon this point) V. C.
Esten overruled a similar objeetion. ITe eited
Fisher v. Coffey. 1 Jur. N. 8. 956, and asked
leave in case the affidavit was beld bad to re-
file it.

Ter Juress’ Sscrerary.—The affidavit must
be taken off the files, but the owmissiow being a
mere slip, the order is without costs. I grang
leave to re-file the affidavit.

BorsTer v. COOHRANE.
Motion by plaintiff to reinstate Ditl—Plaintiff residing ot of
Jurisdiction—Security for costs of motion.
[Chambers, Dee. 9, 1867}

This was a motion by the plaintiff to set aside
a consent to the dismissal of the bill, and the
order of dismissal made thereon, on the ground-
that the consent was obtained by fraad. The
plaintiff resided out of the jurisdiction of the
court.

8. H. Blake for the defendant, asked that the
plaintiff might be ordered to give security for the
costs of the motion before it was entertained by
the court.

Tae Jupaes’ Secrerary ordered that security
to the amount of $100 should be given before
the plaintiff could be allewed to proceed with
his motion.

Dzrison v. Dzenison.

Entitling papers on motion to set aside bond for security for
costs of appeal— Prior drregularity by party objecting to
irregularity—Estoppel.

The papers and afiidavits used on a motion to set aside a
bond for security for costs of appeal from the Court of
Chancery, should be entitled in that court.

The fach that a party objecting to an irregularity has him-
self committed a smmilay ivregniarity, whichin a measure
led to that objected to, does not estop bim from taking
‘the objection.

[Chambers, January 7, 1868.]

I, Holmested moved the disallowance of the
bond for security for costs of appeal filed by the
plaintiff.

R. Sullivan, contra, objected that the notice of
motion and the affidavits proposed to be read on
the motion were entitled in the Court of Error
and Appeal, whereas they ought to have been
entitled in the Court of Chancery. Until the
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petition in appeal was filed there was no cause
in the Court of Error and Appeal. He cited
Weir v. Matheson, 1 Cooper’s Chan. Cham. R. p.
81, and Harvey v. Smith, 2 B. & A. Reports.

folmested in reply stated that the notice of
filing the bond was entitled in the same way, and
the style of cause had been copied from it, and
therefore, he conteded, the plaintiff was estopped
from raising the onjection.

Tas Juvens’ Szorzrary.—I think the objec-
tion to the entitling of the affidavite and notice
of motion is fatal. The fact that the notice of
filing the boand is styled in the Court of Error
and Appeal, is no answer. The motion must be
refused with costs.

INSOLVENCY CASE,

or Avexanprr Macnowanp, Bsq., Judgoe of the
County of Wellington.)

Simrson v. Newrow.

olvant Act 1864, sec. 5, sub-sec. 10~Action against assignee
jor dévidend.
action may be brought against an assignee in
r a dividend on a duly collocated and adver-
which has not been objected to.
[Guelph, January, 1868.]

Thiz was an action brought in the Division
Court at Guelph, against the defendant as offi-
cial assignee of the estate of Hockin & Hockin.

The particulars of the plaintifi’s claim wers
for $100 (amndoning the excess of §117.50 over
the sam of $100) proved before the assignee in

due form of law, for three months arrears of
wages due from the insolvents to him, for money
payable by the defendant, as such assignee, to the

w’mh iff, for money received by the defendant ss
wee for the use of the plaintif, &e.

21

ovidenee it appeared that the plain-

de and filed an affidavit on the 2nd of
1867, with the defendant, official assignes
Tockin & Hockin, in which he stated that the
olvents were indebted to him in the sum of
7.50, for work done by bim as their hired
servant.

The plaintiff’s claim was collocated in the
dividend sheet ag a privileged claim for $117.50
for wages under the 10th sub-section of section
5 of the Insolvent Act, 1864, This dividend
sheot was duly advertised. No objeetion was

made by any creditor under the Insolvent Act.

The assignee objeeted to the claim, but he did
nothing further than to inform the plaintiffs that
it was obJected to, until the plaintiffs applied for
the amount of hlS claim, which was after the
expiration of six days from the last publication
of the advertisement, when the assignee required
further particulars respecting the claim. A se-
cond affidavit was then furnished by the plaintiff,
sworn on the 3rd of October. The assignee made
an appointmentin writing dated the 19th October,
for the 21st October, to hear and examine the
parties, and hear evidence as to the claim of the
plaintiff.  The plaintiff’s solicitor, upon whom
the appointment was served, attended and acted
for him; but without further notice to the as-
gignee this action was commenced.

It was objected for the defendant at the trial,
that the defendant, as assignee, could not be sued
for a dividend

But it was held by the learned judge that such
an action could be maintained, as the plaintiff
had complied with the Act in proving his claim
before the assignee, who collocated it on the
dividend sheet as a privileged claim, and it hav-
ing been duly advertised, and unobjected to by
any creditor.

Evidence was taken to shew that the plaintiff
was not entitled to hold his claim, subject to the
plaintiff’s cbjection that the assignee eou]d not
dispute it under the circumstances.

Macpoxanp, Co, J., having taken time to con-
sider, delivered the ful lowmg judgment : —

Sub-gection 10 of section 5 of the Insolvent Act
pmvides s that clerks and other persons in the
employ of the insolvent, in and about bis busi-
ness or frade, shall be collocmed in the dividend
sheet by special privilege for any arvears of
salary or wages due and unpaid to them at the
time of the execution of the deeds of assign-
ment, czc , not exceeding three mont
arrears.”’

Sub-section 11 provides that ““as zoon as a
dividend sheet has been prepared, notice thereof
shall be given by advertisement, and after the
expiry of six judicial days from the day of the
last publication of such advertisement, all divi-
dends which have not been objected to within
that period shall be paid.”

By the 16th sub-section of section 4, assignees
are made subject to the sammary jorisdi uu(m of
the court or judge in the same manner as other
officers of the court are made subject to its juris-
diction, but a creditor’s remedy by action is not
taken away, as under the Bankruptey Acts in
Eogland, wherein the remedy by petition for
redress against an assignee who vefuses to pay a
dividend itated for the former reme y by
action. ere expressiy provided
ti nnd shm} be

commi

By the interpretation clauss the word *“collo~
cated”’ means rzmked or placed in the dividend
sheet for some dividend or swm of money, so
that the amount for which the plaintiff was col-
located for wages is included in the term dividend,
and is subject to objection like any other dividend,
and if not objected to by a ereditor in the words
of the Act ““must be paid.”

As there is nething in our Insolvent Act to
deprive a creditor of his action of debt for a
dividend, in the face of the positive enactment
that all dividends not objected to shall be paid,
my opinion is that an assignee cannot resist the
payment of a dividend on the ground that the
debt was not due or entitled to rank as collo-
cated on the dividend sheet.

In Er p. Hodges, Buck. 524, it was held
that an application by petition against an as-
signee could only be resisted by the assignes, on
the same grounds that he might have availed
himself of, as a defence to an action before the
remedy by petition was instituted for the former
remedy hy action. On such a petition the as-
signee cannot dispute the debt, but be migl
unuer the Bankruptey Acte make it
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- matter of a net petition to impeach the
ereditor’s proof and debt, Bee Ex p. Loxly,
Buck. 458, and Le. p Whilside, 1 Rose, 819.
In Brxp. Alexander, 1 Deacon & Chitty, 514,
in which the crediter petitioned the Court to
compel the official assignee to pay his dividend,
which the assignee disputed on the ground that
the creditor had funds of the ee tate, Sir G. Rose
said: ¢ It appears impossible to Lontend that an
official aa‘vigv.mo can remit an order for the pay-
ment of o dividend. It is unguestionable that
before the 839 Geo, 111 o. 121 (the first statute
which tock away the right of action from a
debtor against assignees for the recovery of his
dividends}, a creditor at bis own option might
bring an action for the recovery of a dividend, or
present & petition to the Lord Chancellor, and
that it was encugh for him to shew the order of
the corumissioners for the payment of the divi-
dend, the amount of which was considered as so
much m: sney had and received to the creditor’s
use. In an action of assumpsit brought against
the assignee it was not competent to him to
shew that the debt ought to be expunged. An
improvemcnt was made in this branch of the
bankrupt law, and now no action will lie against
an assignes for a dividend, but all claims of this
description were transferred to the jurisdiction
of the Lord Chancellor. < The difficulty we
have to contend with is, that the resistance is
made to the payment by o party who has no
right to come into Court to litigate that ques-

tion. fficinl assignee is an officer purely
minis sud the Act of Parliament holds
out no n ce for his coming into Court to dis-
pute th nent of & dividend.”

The of the Court agreed with that

view of the case.

It ajm'“r" to me that the positive cnactment
that the dividends not objected to *“shall be paid,”
is quite as forceable and binding as a commis-
sioner’s order under the Bankruptey Act in Eng-

tand, s a agsignee having collocated a
c'zaim on the div MC‘}@ 8 advertised, Lis
duty is ¢ ,d, unless the elaim is 4 isputed by
a creditos en he becomes the arbitrator be-
tween the partles; buot if the dividend is not
objected e, it wust be paid.

There e shjectivn upon which the asg-»
signees niment of the 19th of October to
hear the ics could be founded, the c¢laim not
having heen objected to by a creditor. The
1hwmh s wot therefore bound to attend upon
that appointment.  No doubt the $117.50 was
due to the plaintiff. It is not necessary to deter-

mine now how wmuch should have been ranked
as a pu‘me;qu claim, having determined that

fondant, as assignee, canuot dispute a
idend collocated by himself 1n a
seet advertized and unobjected to by

©
claim or
dividend s
& crediter.

, Judgrment for plaintiff.

ENGLISH REPORTS,

QUEEN’S BENCH.
Prayrord v. Tan Uxitep- Kixegpom BLECTRIC
TELEGRAPH - COMPANY.

Controct — Privity — Negligence— Breach of duly, causing
damJge—al’Lwlw duty«Perate duty,

The receiver of a tel
mistake which has ¢
pays for the transmission of a we it
who has a right of action in casc he dnmniﬁod by the
neglizence of the company or its servants.

Semble, that where a telegraph company is required by
Statute to send mesgsages, and cmpowered to make a
maximurn charge, the company Inposing such maximum
charge is bound to use rcasonable earc in the transimnis-
sion ofme ssages, and cannot, by imposing any condition
on the sender of & telogram, ¢ the obl
reasonable care, us suc h @ Con y would U COL
with their statubable duty, and would be also wuTeason-
able.

[Q. B. Nov. 18, 1867

This was an action brought by a person to
whom a telegram had been sent from one of the
stations of the United Kingdem Llectric Tele-
graph Compfmy, and who, in consequsnce of &
mxsmke in the transmission of it, was so misled
that he was damnified.

The 1st count of the declaration stated, that
before and at the time of the grievance herein-
after mentioned, the de;endants eanyried on the
business, amongst other things, of transmitling
and giving effect, by means of the telegraph and
apparatus of the defendants and otherwize,
to inteliigence and messages, for certain hire and
reward in that behalf; and the plaintifl, being
the owner of a cargo of ice on board a ship
lying off Grimsby, Messra. Rice & Holbyer, of
Hull, instructed the defendants, at their office in
Hall, to transmit to the plaintiff, to wit, nader
the name or style of J, Novtheote, at his office in
Tondon, a telegraphic message, to the purpose
and effect that the said Messrs. Rice & Iiolbyer
conld give the plaiatiff under the said nar
per ton for the =aid cargo then at Grims s
although the ae&nd'mtn, for certain hirve and re
ward paid to them in that behalf, undertock to
transmit the said message to the plaintiff, yet
the dsfendants wholly neglected to, and did not
teansmit the said message, but they transmitted
to the plaintiff a message to the effect that the
said Messrs. Rice & Holbyer would give the
plaintiff 27s. per ton for the said cargo, and the
plaintiff thereupon accepted the said supposed
Ofo' of 27s. per ton, which was then the market

alue thereof, and directed the oo wpiain of the
sald ship containing the said cargo to proce@d to
Fall to be unloaded by the said Messrs. Rice &
Holbyer; and, although the said Messrs. Rice &
Holbyer refused to pay more than the price they
had offered of 23s. per ton, the cargo being of a
perishable quality, the plaintiff was compeiled

sell the said cargo at Hull aforesaid at the
said price of 23s. per tor, which was Lielow the
market value thereof, and the plaintiff lost and
was deprived of the difference between the
market value of the said ice and the price which
the said cargo realised, and was put to further
losses and expenses, to wit, £— &c., for demur-
rage and meltmo‘ of cargo, by roasen of the aisy
fonsance of the defendants aforesaid.,

——16 W. RB. 210.}
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The 2nd count charged that, by the negligence
of the defendants in working the telegraph, an
antrue message wes sent, causing the damage
specified in the 1st count.

The 3rd count alleged a contract on the part
of the defendants, and its breach, causing the
damages alleged in the Ist count.

Tha 4th count alleged a refainer of the defen-
dants by the plaintiff, ereating a duty on their
pari, and its breach causing the damages alleged.

The defendacte pleaded—

1st. That they did not undertake to transmit
ibe suid message to the plaintiff, as alleged.

2nd. As to the 1st count, that they undertook
to transmit the said message upon and subject to
a certain condition, and not ctherwise, that isto
say,  In order to provule against mistakes, and

more effectually to insure delivery, every mes-
aage of consegnence ought to he re w“fo»;, by
being cent back from thestation at which it m to
be ived to the station from which it is

Half the usual price for transmizsion
addition for repenting the
mesaagze. companuy will not be responsible
for qumku or de hyb in the transwission of,
nor for the nou-delivery of unrepanted messa
from whatever eause arvising, elther upon its own
lines or those of auy other company or gov
ment which may be employed to forward the
message to its destination. Nor will the compnny
be responsibie for mistakes or deiays in the
tmnsmi“sion of, nor for the non-delivery of a
repeated message to anyextent above £5, unless
it be insured at the rate of £1 per cent.”
Averments :—That the said message was not
that the alleged grievanse wns a
the trassmission of an unrepeated

ally sent,
vnll be c¢hs

zes,

il

repsaated,

1t they were not employed to seed and
nit the paid mesgage to the plaintiff by the
plaintiif.

4. Az to the 2nd count, that they undertook
te send and transmit the sald message to the
plainiiff, subject to the condition mentioned in
the Znd plea, and not otherwise (averments asin
2nd plea).

5. As to the 3rd count, that the plaintiff did
not become, nor was he & sender of messages, as
alleged.

6. Asto the same count, that the said message
wag sent by the plaintiff, and received and trans-
naitted by the defendants subject to the condition
in the Zud plea mentioned, and not otherwise
{averments ag in the 2nd p7eL)

7. That they were not retained or employed a8
alleged.

8. That they were retained and employed sub-
Jject to the condition in 2nd plea menticned, and
not otherwise (averments as in 2und plea.)

There was also & demurrer to lst, 2nd, and
4th counts.

Tssue taken on the defendants’ pleas.

2. Replication as to 2nd and 4th pleas that
plaintiff was not privy to. the alleged condition,
por did he assent thereto, and as to 2nd, 4th, 6th
and 8th pleas that the necleo"ence comp‘alned of
was gross negligence, and was sach that the con-
dition in these pleas sot forth did not exonerate
nor in any wise protect the defendants frem lia-
bility in respect thereof.

¢

3. Demurrer to 2nd and 4th pleas as not shew-

ing that the agreement and condition was with

the plajntiff.

The defendants demurred to the replieations
to 2nd and 4th pleas on the ground that it was
immaterial whether the plaintiff was privy or
assented to the condition ; and to the replication
to the 2nd, 4th, 6th and 8th pleas, on the ground
that the conditions get forth in these pleas exon-
erated and protected the defendants from liabili-
ty in respect-of gross negligence.

Litiler, for the plaintiff —Though there may
be no contrast with the plaintiff, yet he has an
action for the damage done to him in consequence
of the defendants’ negligence. There is a publie
duty cast on the defendants, by the Aet of
Parliament by which they are incorporaied, to
convey messages, and a person injuved by a
breach of that duty susiains both a dumnuwm and
injuria.  One sectica of the Act provides that
any telegraphic apparatus erected under its pro-
visiong for receiving or sending messages shall
be open for the sending and receiving of mes-
ages by all persons alike, without fuvour or
referance.  This imposes the statutabls dauy of
sending messages with reasonable cave, and &
nerson who suffers by a breach of that ¢ uty may
maint2in an action. I eontend that, unider this
Act, the daties of a telegragh company ars very

o

like the dusles of a railway compuny. JO0K-
Bo2N, C. }—-%ny one paying the company &
reasonable price for sending a telegram can

maintain an action in case of mistake ; but the
daty is only owing to the sender, not to the per-
son to whow it 1s sent.  Supposs a person takes
s document to bha copied by » stationer, who
makes n mistake in copying it, conld any one else
excapt the person who eagages the siationer
maintain an astion in ease his mistake caused
him some damage 7] There are many cases
where the party injured can maintain au action
even in a oase ar ising out of contract, though
the contract ig not vzt!. him, as in the case of a
surgical operation.  [Lusm, J.—In that cuse
there isa consideration on the part of the patient
(independently of any consideration moving from
some one else) binding the surgeon to show
reasonable care and skill.  That couvsideration
is the patizut’s consenting to allow the surgeon
to operate on him.] But here there is a duty
created by statate to send mmmgws with reason-
able ears. [Uocxmuary, C. J.—A duaty towards
the sender only.] [ Msrnor, J.—3uppose you
send a letter by the nxil-t ain, and it misses its
destination, can the person to whom it is sent
maintain an action agains at the railway comvw‘wy"}
There a public department interven which
complicates the caxe. As to the condition, it is
ingonsistent with the statutable obligaticn and
the duty arising out of it. It is, moreover, un-
reasonable.  He cited the followivg eases:—
Peak, v. The North Staffordshire Builwey Com-
pany, 10 H of L. cas. 473; 11 W. B. 1023, 32
L. J.Q B.24: Wilioms v. The Lancashire and
Yorkshire Bailway Company, 28 L. J., 353,

e
WXL

MacAndrew v, The Kleciric Telegraph Compuny,
17 C. B 93; Buttv. The Great Western leay
Compuny, 1 B. 182 Alton v. The dlidland

Railwoy Company, 13 WL 918, 34 L. .
209 Alldayv. The Great Western Railws
pany, bB. & 8. Godwell v. Stegyall, i
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7353 Langridge v. Levy, 2 M. & W. 519; Lorzg-
meid v. Halliday, 6 Ex. T61.

. Poilock, Q C. (flannen with bim), was told
that he need only address himself to the second
point, viz., the reasonableness of the condition.
He contended that it was not unveasonable.

Cur. adv. vulf,

Nov. 19. Cocxpunn, €. J —We think that we
have not the facts of the case sufficiently before
us to enable us to give judgment on it, and that
it had better be stated in the shape of a special
asse. . At present, we are with the defendants on
the first point, aud thiok that the demurver to
those pleas which state the message to have been
sent by third parties is supported, because there
is no privity of contract between the plaintiff and
the company. It was said that. as the Aect im-
posed the duty of sending messages for all per-
sons, subject to certain conditions, any one
injured by & breach of this duty sustains an
actionable injury. But, though it is true that
this duty is imposed by the Act, yet that is only
towards those entitled to have messages sent, and
does not creste any obligation towards a person
who is not euntitled to have a fuessage sent.
Therefore, on these counts, the defendants are
entitled to cur judgment. But, with regard to
the pleas which setup the condition as an answer
to the action, a twofold question arises:—1st,
whether the condition does not cover gross negli-
gence, and is not, therefore, unreasonable ; 2ad,
whether, apart from the question of its covering
gross negligence, 1t is unreasonable ?  As to this
it ocours to us that the company is not in the
position of companies which exercise powers
ar‘%im; out of ordinary rights of property. They
exersise powers granted by statute. The de-
fendants are empowered to erect structures in
solo alirnc without the consent of the owners;
and then, apparently in consideration of this,
the statute obliges them to keep their stations
open for &ll persons desirous of sending messages,
for certain charges, and subject to reasonable
regulail The statute having imposed this
daty, h seems to involve that of using
reasonnble care, and having, in consideration
thereof, empowered them to make a maximum
charge, they nanex a condition, to the effect that
they “shall not be angwerable for negligence; in
other words, that they will not omervc due care
in the performance of a statutable duty. Isthat
consistent with the statute, as being a reasonable
regulation? If there was nothing more than an
ordinary contract for the trangmission of mes-
sages, there would be the ordinary obligation of
reasonable diligence. The statute says
trapsmit messages, and it surely must
‘stood that the obligation thus imposed
carries with it also that of using reasonable care.
The defendunts say they will transmit messages
for the maximum charge, but they will not use
reasonahle eare. I am of opinion that, if the
plaintiff were otherwise entitied to maintain this
action, this condition would be no impediment to
hima. But we should prefer to have the facts
stated fuily, for then we should be better able to
determine whether, on these fzwts, the plaintiff
is entitled to recover, having reference chieﬁy to
thn condition; and also whet}mr, supposing the

ompany make the maximum charge, the obliga-
tmn of reasonable care does not necessarily

attach to them, so that it cannot be evaded by
the imposition of any condition ?  The facts had
better be stated in the form of a special case, in
order to enable us to decide these questions.

CHANCER

Dircu v. SH@RRATT,

Will—Construction——Annuity—Payment out of capital.

A testator gave the moneys arising from the sale of his real
and personal estate to trustees, upon trust to invest, and
to stand possessed of the trust moneys and securities
wpon trust ““out of the interest dividends and annual
proceeds of the said trust-moneys, stocks, funds, mord-
gages, and securities,” to “levy and raige the annual
st of £100,” and pay the same {o 8. for her life. And
“from and after the payment of the said annuval sum of
£100, and subject thereto,” the testator declared that
the frustees should ““stand possessed of the sa d trust-
moneys, stocks, funds, mortgages, and securities,” upon
the trusts thereinafter-mentioned. The income of the

1’s estate proved insufficient to pay the £100
annuity.

Held (reversing Btuart, V. €.), that the annuitant was en-
titled to have the annuity made good out of the capital.

[L. J. July 25, 1867,—16 W. R. 30.]

This was an appeal from Vice-Chancellor Stuart.

Jobn Simpson Sherratt by his will, dated the
13th May, 1847, gave devised and bequeathed all
his real and persoual estate to trustees upon
trust to sell the real estate, and to stand posses-
sed of the moneys arising from such sale, and of
the testator’s personal estate, upon trust to in-
vest in manner therein mentioned, and ¢ as to
all such trust mouneys, stocks, funds, mortgages,
and securities as shall arise and be produced as
aforesaid, and also such as shall form any part
of my said personal estate at my decease, upon
trust that” the trustees ¢“ do ard shall with and
out of the interest, dividends and anuual pro-
ceeds of the said trust moneys, stocks, funds,
mortgages, and securities, levy and raise the an-
nual sum of £100, and pay the same by four
equal quarterly instalments to my dear mother
or her assigns during her natural life, and from
and after the payment of the said annual sum of
£100, and subject thereto, I do hereby declare
that my said trustees shall stand possessed of
the said trust moneys, stocks, funds, mortgages
and securities, upon the trusts, intents and puvr-
poses hereinafter mentioned, expressed and de-~
clared of and concerning the sawe.” Thoss
trusts were as to one third part of the trust
fund, upon trust for the testator’s brother Wil-
liam Sherratt for life, with remainder to his wife
for life, with remainder to his children in equsl
shares, with remainder over in default of chil-

‘dren ; as to another third part of the trust funds

upon similar trusts in favour of the testator’s
brother Thomas Heury Sherratt and his wife
and ehildren; and as to the remaining third
part of the trust funds upon trust for the fes-
tator’s sister Elizs Sherratt and her children.
The testator died in the month of June, 1847,
leaving his mother, his brothers, and his sister,
him surviving. In June, 1859, this suit was in-
stituted for the administration of the testator’s
estate. By the certificate of the Chief Clerk,
made in February, 1861, it appeared that no
payment in respect of the annuity of £100 a
year had been made, but that it was due from
the Sth June, 1847, Tt appeared that the whole
clear residus of the testator's estate was insuffi.
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cient to pay the arrears of the annaity, Uunder
these cirecumstances the ennuitant contended
that the annunity was charged on the corpus of
the esiate and that she was entitled to the whole
of the residus. 'The Viee-Chancellor held that
the annuity was only payable out of income, and
from this decision the annaitant appealed.

Kuy, Q. C., and Rigby, for the appellant.

Cole, Q. C., Cotton, Q.0., Lindley, Cracknall,
and Procter, for the different persons entitled in
remainder.

Fuber, for the trusteas

The following cases were eited :—Plg
Cooper, 1 W. R, 216, 876, 17 Bea. 187;

v. Smith, 1 Ph. 629 Baker v. Baker.

fair v.
Foster
6. L C.

618, 6 W. R, 410 ; Phillips v. Gutreridge, 11 W.
R. 12 Boyd v. Buckle, 10 Bim. 595 Wroughton
Colquhoun, 1 Delh & 8. 86; Pwcard v. Mitehell,
14 Beav. 103; Croly v. Weld. 8 Do M. & G.
9935 Forbes v. Richardson, 1 W R 320, 11 Ha
364; Torre v, Browne, 5 H. L. C. 577; Stelifox
v. Sugden, Joh. 234 Perkins v. Oaske, 2 Joh. &
t{ 398 ; C"frow’v A?”mdel I DeG. ¥ & J.
307 ¢ Sheppe roard, 82 Beav, 104 Favle

v. Bal!mﬂz am,
slone, 3 \m .

July

24 Bear. 415
& G 513,
—Lord CAIRNS, L,J.——AS this gase has
been argn 1 wa bave had
an opporiuni ty of f‘o'mda)w 7 it yestor
we nesd not trouble you, Mr. Eay, in reply.

There is no doubt that the will like every other
will, must be judged of by the proper constrac-
tion of the language the testator has used. The
cases which have been cited ave of little value
except so far as they show that some definite
gonstruction has been put upon any word or
of words widch may be found in this will as th

Wi
th

,513&!37' v. Huddie-

By
E

nes

IS
kave boen found in ot‘u/lx' I3 before.

How I quite agree with what has been said,
that the and Dr‘nmnnl object very probably
in ths tu R s mind was to deal with his ju-
coms, % ) tha gonversion of his
estate, snd the i vﬂmgw‘ﬁ of it, he declared that
out of the incomes £100 o year should be paid to
his motiier for her lifs, and it i8 very possible
that the testator may hawve been pvrfectly aatis-
ged in his own mind that the income would be
suifisient, and continue to be suffisient, to pay
that sam.  And it is also possible, if it had been
poinmd ont to the testator that the ieccome might
become daficient, that he might have made ar-

mg‘mmua of a different kind from thoss which
hie has made in his will. We cannot specnlate
on any of those matters, but we must take the
words he has used. The first words that occur

in
5

are, < Upon trust that they the {rustees do and
shall, with and out of the interest dividends and

annual proeeeds of the said trast moneys, stocks,
fands, mortgages, and seeurities, levy and raise
the annnal sum of £1060 of lawt’ul money of Great
Britain and Irveland, and pay the same by four
equnl quarterly instalments to my dear mother
or her agsigns during her unatural life:” Those
first words, if the will had stopped there, wounld
not ag at present advised appear to me sufficient
to constitute a continuing charge upon the in-
come or & charge upon the corpus for the pay-
ment of this £100 a year. I do not mean to say
that there may not be eases in which a direction

to pay out of a recurring incoive or out of rents

may not indicate an intention to creats a per-
petual charge; but taking these wards I have
read, and judging of them alone, I think if they
had stood alone thers would have been nothing
more than the direction to pay this annuity while
the annuity lasted, namely, during the life of the
mother, and out of the ingome, if the jncoms was
sufficient. But then come the very importan
words of the gift over. * From uand after the
payment of the said annual sum of £100, and
subject thoreto, 1 do hereby declars that my
trustees for the time being shall stand pos&,eﬂswi
of the said trust moneys, stoeks, funds, mort-
gages snd socurities npon trust for the em.].}:7
intents, and purposes hereinafter-mentioned.
There i3, thevefore, from and after w certain

event, or certain parpose, which I will ¢onsider

trastees
nrs of the
n,mi Be-

presantly, as it were g revesting of the
with whatever may be capital or‘ cory
trust-moneys, stocks, fonds, me Tigages
eurities for certain furtbor purwme:. W
for division among the members of th
family as tenarnts f(); {ifs and tenants in
der.  Now the view the Vice-Chane

taken of those words “*from and » piy-
ment of the sald ansusl sam of £11 d sub-
ject thereto,” is that they are mwol) u;*“",ramuz,l
words, aud that they do nnt in avy way go
buynwl what would be the proper enartruastion

of the preceding words,
stood alone, aml he eo

hag adopted is fivat

words
s Honour
sceding

if the o
nstraotion that
to conutrue the

n

words and to hold that they indic 1y mant
out of income mersly, if the income ,oum he
sufficient, and then to gonstrue tm\ words T have

referved to ¢ from and after, &e,” asref ‘r“ntn\
words, inte 0 expresg by way of reference
the snme iden and no greater iden than the pre-
ceding words express H L wers able 1o sn hsfy

mpse 11 that tho words merely,
I suomd he sa on his

T cannot
=1 words:

Honour has
satisfy my

aro ‘.Grc.y, .

I think we have to curtail the natural
meaning of the words, or to read, ¢ from and

after the payment of the annual s as if it
were ¢ from mll after the chance of payment of
the annual sum,” or the words ““subjest theveto,”
that is to say, “subject to the payumeni of the
anpual sum of £109,7 as if they meany subject
to the possib.lity of the payment o O if the
income were sufisiant [ think
meaning of the words *“ from and after th
meat 01 the annunl m,” iz ¢<“from and
f’ull and comyplots payment of the annual suwm of

£100.” and the natural meaning of the words

“nll)?‘]v\’}i thoreto,” iy ¢ et to the payment
of the annual sum.” Thas is to say * sabject

7y

to tm, fall and complete p ent of annuel
sum.”  Then, if that is so, thm is a fresh trost
ereated in favour of the bensficiavi to tn m
eTaat a trast which doss not en
sad s only ereated
the preceding gift of
which as 1 said befor

a3 &
emt nf

the annual ¢
fall m*'

whorefors,

arrive ar the gonstruet
desire to do that which
of leaning too much to.
sion to every one hu

13 Iwm, with cvery
Y \‘f”x‘ dangar




February, 1868, ] LAW

JOURNAL.

[Vor IV., N. 5.—51

Eng. Rep.]

BircH v. Suprrarr—Syrra v. Tessrrrn.

[Eng, Rep.

will. No doubt that was the desire which would
have been effectuated by the construction which
he gave to the will. T chould be glad if 1 could
arrive at that conclusion, but I am unable to do
go. 1 think therefore that the annuitant is en-
titled to su order confirming her right to be paid
the annuity of £100 and the arrears, and to have
the payment made not merely by the continuaing
recoipt of the income of the money, but by pay-
ment out of the corpus. I think we are not at
a1l here in the difficulty, which sometimes arises
with regard to the rents of real estate, as to
whether the sale of the real estate was author-
ized., I think the tendency of the Court has
always been stronger in modern times to say—
where it found the purpose to be answered was
that which would continue to’exhaust the income
of the trugt fund--that the Court has ample
power to apply the ecorpus or trust fund, and I
think that is clear here trom the words **subject
thereto,” that is, the corpus afterwards given
over is subject to the payment of the annuitant,

Rovr, L.J.—Having also had the opportunity
(of which I have availed myself) of considering
the argument which the counsel for the appel-
lant addressed to us yesterday, and the argu-
ment of the leading counsel for the respondent,
who also argued yesterday, and having examined
all the cases which Liave been cited, except the
cases of Perkins v. Qooke, Karle v. Bellingham,
and Miller v. Huddlestone, which were cited this
morning, and having had an opportunity of con-
sidering the argument raised this morning, 1
think also that the case may now be disposed of.

If the anpuityis given out of rents and profits,
or dividends and interest, and if the capital or
corpus is given intact from and after the annui-
tants death to another, it is, in the event of the
deficiency of the income to pay the annuitant,
the case, or the equivalent of the case, of a life
interest with remainder over. But if the capital
is given over not in terms, ‘“from and after the
anpuitant’s death’” but * from and after satisfac-
tien of the annuity, and subject tu the anouity,” T
think then it is the case, or the equivalent of the
case, of & legacy and a residnary hequent, espe-
cially if the gift of the anouity itself admits of a

congtruction charging it on the capital of the
estate or the trust fund.  This view of the prin-
ciple of construction, appears to me, not to be
inconsistent with any one of the cases which
have been cited. ]

Now in the present case the capital is in terms
given ¢ from and after the payment of the said
annual sum of £100,” and it is given ¢ subject
thereto.” But it is said (and the argument is
entitled to great weight, it is the whole of the
argument on the other side, and it is the judg-
ment of the Vice-Chaucellor) that the words
<t gubject thereto’’ mean subject to the payment
of the annuity out of the income. It i%, there-
fore, said that the annual sum is to come out of
interest and dividends, that it is only ¢ subject
to the payment thereof” out of the interest and
dividends. and that the whole capital fund spo-
~ken of as “the said trust moneys” is in this
case given over. Even if that be the construc-
‘tion of the gift of the annuity, I doubt whether
the conclusion drawn from it is well founded.
If an sunuity for life be given out of the interest

of trust funds only, and then the trust fands are
given after and subject to the satisfaction of the
annuity, I should prefer the ecopstruction which
gives the annuitant the benefit of the fuil pay-
ment, if necessary, out of the capital. But is it
aecurate in this case to say that the annuity is
only given out of dividends and interest? I think
that is very doubtful. What are the ¢ es to
do with the rents and prefits of the trust fund ?
To levy and raise the annmal sam of £100, and
then the annual sum thus levied and raised is
direoted to be paid to the annuitavt fur life.
This adwits, without any violenee to the words,
of a construction which makes the ¢
charge on the corpus cr capital
mere gift out of the income. It iz n
te levy and raise out of income, the sum o
and that sum of £100 is to be paid to the
tant. I am aware that the direction to :
raise an anpuity out of the rents and profits is
to be found in some of the cases which have
held the annuity only charged on the income,
but the language of the direction in these cases
will be found, in comparison with the words
here, not to be nearly so strong in favour of a
charge on the corpus, or capital, as the language
before us. On the whole therefore I think that
the annuitant is entitled to the capital of the
fund, and that the order must be varied in that
regpect

Costs of all parties out of the estate.

PROBATE.

SsiTH AND OTHERS v. TEBBITT A¥D OTHERS.
Will—Testamentary capacity—Insanity, s tests—Religious
enthusiasm—Its limits,

, [August, 1867.-—16 W. R. 18.]

The following is, in effect, the judgment of—

The Jupce Orpinary.—The law of Dingland
permits a larger excrcise of volition in the dis-
posal of property after death than any other
country,but coupled with this condition, that this
volition should be that of a mind of natural eapa-
city not uunduly impaired by old age, enfeebled
by illness, or tainted by morbid influence. Buch
a wmind as the law calis a “sound and disposing
mind.”

A person who is the subject of monomania,
though apparently sensible on all subjects and
oceasions other than those which are the special
subject of his apparent infirmity is not in law
capable of making a will.

Decided cases have established this proposi-
iton, that if disease be once shown to exist
in the mind of the testator, it matters not that
the disease be discoverable only on ‘a certain
subject, or that on all other subjects the action
of the mind is apparently sound and the con-
duct even prudent, the testator must be pro-
nounced incapable, even though the particular
subjects upon which the disease is manifested
have no connection whatever with the testamen-
tary disposition before the Court.

The test of this disease is the existence of
mental delusions. A mental delusion has been
defined ‘‘to be the pertinacious adherence to
some delusive in opposition to plain evidence of
its falsity.”
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But if the ¢ delusive idea ”” conceru a suh)ect
in which the genses p\ay 0o part, the ¢ plain evi-
dence ”’ by which it is to be discharged is matter
of reasoning and addressed to the intellectual
faenlty.

No man koows aught of the condition of
another’s mind except by compiirison with his
own. lainstitating this comparison we recognizs

the general fact, that all maunkind are Pnd()WLd
wuh the same sense, moved by the like emo-
tions, governed by the same restraints, guided

by the same faculties. These vary in their
force and action in different individuals or the

same individual at different times, but vary
witkin certain limits only. 1t is whea the words
and  deeds of others, referred to our own
standard, and that which by experience i3
found to be the common stsndard of the huwmadn
race appear to transgvess those limits, that we
suspees thoge common senses, emotions, and
f«cu‘mes, which we know to exist, to be me sub-
jeot of disease. Their divergeuce is the simple
rule by which mankind prmmunce upon mmml
disease. But to those who have stadied the sub-
Jject of insanity another method isopen It is the
especinl business of those who devote themselves
to the witigation or cure of this fearfal maledy,
to study the ways and forms of thought and ex-
pression which attend upon it. The physician
cau reasou from the certaiul y to the probably
deceased mind, and can trace in the latter linea.
ments clearly marked in the former. The world
at large contrast the doubtful case with the saue,
tha physician has at hand the alternative controst
with the insane, A consequence of these alter-
pative methods of judgment is that the question
of insanity (thoucrh it falls to the lot of a legal
tribunal) is properly a mixed one, partly within
tho range of common observation, is so far fit
to be considered by a jury, partly within the
range of special experience, and in so far the pro-
per subject of medical inquiry.

The Court then must inform itself as far as
opportunity permits, of the general results of
medical observations, and approach this subject
in the opposite sides thusindicated, searching for
a fit conclusion, by alternately presenting the
paraliel between sanity and insanity, to the say-
ings and doings of the testator.

Hence the will of a testatrix should be set
aside who was proved to be labouring under
some extraordinary delusions in the matter of
religion. Bhe had a Jarge fortune, about a
miilion of money, which was ill husbanded. She
quarrelled with her relations without cause, and
believed that her sister’s family was doomed to
everlasting perdition. She conferred extravagant
benefits on those about her, though strangers in
blood, and lived a secluded life.

It is of the essence of an insane delusion that
as it has no basig in reason, so it cannot by reu-
son be dispersed, and is thus capable of being
cherished side by side with other ideas with
which it is rationally inconsistent.

It is hardly by their mere test of their reason-
ableness that the wild thoughts of religious
enthusiasts can be brought to a standard for
judgment of their sanity. DBut there are limits
even on 80 mystical a subject within which the
homan mind in a state of health is unreasonable
or extravagant, and the common experience of

life gives us a gense of those limits sufficient for
the formation of judgment in most cascs

[The judgment in this case is too lengthy for
ineertion, but as the digest of it is vexy full, it is
suflicient for present purposes.—Ep. L. J.]

UNITED STATES REPORTS.

SUPREME COURT OF PENNSVLVANIA,

Srreny v. Huaus.

Attorney and client—Statule of Emitatis

The statute of limitations will not begin to run ag

clatm of an attorney at law unotil anm the i

the retation of counsel and client, in the case in which

the services sued for were rendered.

Tf iz a fraud upon counsel for aclient to settle suit withous
his knowledge, ithhold his fees, and then sct up the
statate of dmitations against him.

[Pitts. Leg. Jour., 3 N.

., 170.]

Error to Common Pleas of Svmerset county.

Opinion by

Woopwarp, C. J.~—The plaintiff in ervor has
small reason to wmpmm of the answers which
the court gave to his puints. [t surely was not
crronenus to say that the statute of limit
would notbegin to run against a bill of attorneys
fees until the dissolution of the relation betwixs
him and his client.  If the law were not so, every
atterney, to assert the statute, would have to sue
his clieuts once in six years. which would be de-
structive to the confidence which Is eswent
the relation. The point was ruled in Foster v.
Jack, 4 W. 834, and is not opeun to further dis-
cussion.

anaz]y clear is it that the reversal of the first
jndgment in the Rowan ¢uit did not termivate the
professional relation, for there was a remivtuy
with a venire fucias de novo, which required the
further attention of Mr. dugus. And though it
ig always competent for parties to compromise
their litigation, the learned judge said they could
not do it ¢ without the knowledyge of their attor-
neys for the purpose of depriving them of their
costs or fees.”

The morality of the relation demanded this
qualification, for as counsel owe good fidelity to -
clients, so the client is bound to make fair and
reasonable compeunsation to his counsel, and it ig
a fraud upon the counsel for the client to settle
the suit without his konowledge, to withhold his
fees, and then set up the statute of limitations
against him. Whether Hugus had notice of the
settlement, and whether the relations terminated
within six years before suit brought, were fairly
submitted as questions of fact to the jury. If
the court did not instruct the jury as to what
wouald determine the relation, it is a sutficient
answer they were not requested to instruct upon
this point. They did, however, sufficiently in,
struct upon thig point when they said that ser-
vices rendered since the bringing of this suit, if
not required by the plaintiff nor for his benefit-
would not restore the relation, nor avert the
effect of the statute. The jury found under the
ralings that the relation of counsel aud client had
not ceased six years before suit brought, and that
was d:cisive against the operation of the statute.

Judgment affirmed.

GIIS
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(DNute by Editor of Pittsburg Legal Journal.)

In the above case it is expressed broadly in €.
J.Woodward’s opinion, that the statute of limita-
tions would not begin to run against an attorney’s
fees until the dissclution of the relation betwixt
him and his client: and Foster v. Jack, 4 Watts,
334, is cited as ruling that point. It has scemed
to us that the ruling in Foster v. Jack wasg more
limited, and merely held that the statute did not
run where the relation continued in the particu-
lar case for services in which suit was brought,
leaving the inference to be drawn that it would
run against charges in cases ended six years be-
fore suit, though the relation of attorney and
client continued in other matters. Such was the
view taken of that case in a case recently by the
Common Pleas of this county, Jenks v. Mundorf.

The judgment itself in this case of Sitchy v.
Hugus would seem to go no further thun this
limited view, as it was found by the jury that
the relation in the case in which the service sued
for was rendered, bad not terminated within six
years. But the reasouning of the iate Chief Jus-
tice should avail to make the rule as extended
and comprehensive as he states it. He says:—
«If the law were not so, every attorney, to assert
the statute, would have to sue his clients once
in six years, which would be destructive to the
confidence which is essential to the relation.

DIGEST.

NOTES
OF LATE DECISIONS IN THE PROVINCE OF QUE-
BEC AND THE UNITED STATES.
CARRIER.
A carrier may by special contract limit his
liability, except as against his own negligence.
Where a person delivers goods to a carrier
and receives a bill of lading expressing that
the goods are received for transportation, sub-
ject to the conditions on the back of the bill,
by one of which the carrier’s liability is liraited
to a certain rate per.lb., this constitutes a spe-
cial contract by the parties, and the carrier, in
the absence of proof of negligence, is only liable
at the rate agreed upon.
Goods were received by defendants, a rail-
road company, under a special contract as set
forth in the preceding paragraph, and were

safely carried to their wharf in New York,

and placed on the wharf ready for delivery,
but before the plaintiffs had' notice of their
arrival, or opportunity to remove them, a fire
broke out on board a steamer of the defendants
lying at the wharf, which entirely consumed
the boat, and also the wharf and the goods

thereon. There was no evidence as to the
origin of the fire. Held, that plaintiffs could
rot recover more than the special rate agreed
upon, without proving negligence of the defen-
dants,.— Fornham, Kirkham & Co. v. The Cam-
den and Amboy Railread Company, T Am. Law
Reg. 172.
See TrLperarn Company,
CoxTRACT.

Where a parol promise is substantially the
same as a previous written one, and nothing is
done under the latter which the promissor was
not already bound to do under the former, no
new consideration passing between the parties,
the existenee or enforcement of the parol con-
tract cannot be set up as a rescission of the
former written one.—Hansbrough et ol. v. Peck,
(Sup. Court U. 8.) 7 Am. Law Reg. 74

8ee Carrier—TELEGRAPH CoMPANY—VENDOR

AND PURCTIASER.
Counser Frr—See RETAINER,
Exrror, Writ or,

The issue of a writ of error is illegal where
it was allowed and signed by the Crown
prosecutor for and in the name of the Attorney
General, and not by the Attorney General.—
The Queen v. Charles John Dunlop, 11 1. C
Jur. 271,

INsorvENOY.

1. A creditor holding security, although he
has proved his debt under sec. 22, cannot vote
in the election of an assignee.—7%e matier of
Davis & Son, Bankrupts,(D. C. Ohio}7 Aw. Law
Reg. 30, :

2. Under the present bankrupt law of the
United States, and the state exemption laws
incorporated with if, the exemption of such
property, real or personal, of the appraised
value of $300, as a bankrupt in Pennsylvania
may elect to retain as exempt under the laws
of the state, is not included in but is additional
to the exemption from the operation of the
baukrupt law, of such necessary and suitable
articles, not exceeding in value $500, as with
due reference, in their amount;, to the bank-
rupt’s family, condition and circumstances,
may be set apart by the assignee, subject to
the court’s revision,

But this exception to the full value of $300,
ought not to be allowed in all cases, without
discrimination or measure,—In r¢ Ruth, Bank-
rupt, 7 Am, Law Reg. 157,

8. An appeal made within the period of eight
days from the rendering of a judgment subject
to revision, allowed by law (27 and 28 Vict.
ch. 89, sec, 22) for the adoption of proceedings

to have and obtain a revision,is premature;
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and such an appeal should, on motion, be dis-
missed with costs.~ Bearlicu, appellant v. Charl-
ton, respondent, 11 L. U. Jurist, 297

4. A voluntary assignment must be made fo
an official assignee resident in the District in
which the insolvent resides and carrics on his
business; and the amending Act, 1865, makes
no change in this respect.—Douglas v. Wright,
11 L. C, Jurist, 310.

NEGLIGENCE,

17eld, that a party is responsible for the neg-
ligence of his contractor, where he himself
retaing control over the contractor and over
the mode of work, The relationship between
them is then similar to that of master and
servant,.—Harold v. The Corporation of Mon-
dreal, 3 L. G, L. J. 88.

See CarRIERS—RAILWaAY CoMPaNY—BURGRON,

NuIsaxcr,

A tomb erected upon one’s own land, is not
necessarily a nuisance to his neighbor; but it
may become such from locality and other extra-
neous facts,

Plaintiffproved that defendant’s tomb, erected
within forty-four feet of the former’s dwelling-
house, contained, in 1836, nine dead bodies,
from which was emitted such an effluvium as
to render his house unwholesome; that, after
an examination by physicians, the bodies were
removed ; that the tomb remained uroccupied
thereafterwards, until 1865, when another body
was therein interred ; that the plaintiff’s life
was made uncomfortable while occupying his
dwelling-house, by the apprehension of danger
arising from the use of said tomb; and, that
the erection and occupation of said tomb had
materially lessened the market value of his
premises. In an action for damages on the
foregoing facts : feld, a nonsuit was improperly
ordered.—DBarnes v. Hathorn, (8. C., Maine) 7
Am. Law Reg. 81,

Promissony NorE.

Where the principals and three sureties
signed a promissory note, after which, and
before delivery, by an arrangement between
the principals and surety who jfirst signed the
note, his name was erased therefrom without
the knowledge or consent of the other sureties;
and the note was then delivered to the payee
in a condition which shewed upon'its face that
the name of the surety who first signed the
same had been erased; whereupon. the note
was received with knowledge of the relation of
principal and surety existing between the ma-
kers, it was held—I1st. That the discharge of
the surety released the co-sureties who signed
the note when his name was upon i%. 2d. That

the payee received the note under circumstances
which would put a reasonably prudent man
upon inquiry, and he was charged with know-
ledge of the rights of the co-sureties, It was
also held, that if the makers of the note were
all principals the erasure of the name of one
would be a discharge of the others only pro
tanto.—MceCramer v. Thompson et al., (8. C.,
Iowa) 7 Am. Law Reg. 92.

Ramnway Compawy,

1. Where a passenger on a railway train is in-
jured by the misconduct of a fellow-passenger,
the company is liable only in case there was
negligence in its officers in not making proper
efforts to prevent the injury.

Railroad companies are bound to furnish men
enough for the ordinary demands of transpor-
tation, but not a police force adequate to extra-
ordinary emergencics, as to quell mobs by the
wayside.

It is negligence in a conductor to voluntarily
admit improper persons or undue numbers into
the cars,

Where the evidence shows that an excited
crowd, ab a way station, among whom were
drunken and disorderly persons, rushed npon
the cars in such numbers as to defy the resist-
ing power at the disposal of the conductor, it
is error in the court to submit that to the jury
ag evidence from which they may find negli

gence in the conductor in admitting in the ears
either improper persons or undue nuinbers.

In case of fighting or disorder in the ecars,
the conductor must at once do all he can to
quell it.  If necessary, he should stop the
train, call to his aid the engineer, firemen, all
the brakesmen and willing passengers, lead the
way himself, and expel the offenders, or demon-
strate by an earnest experiment that the under-
taking is impossible.— Pittsburgh, Fort Wayne
and Chicago Railway Ce. v. Hinds and Wife,
(8. C, Penn.) 7 Am. Law Reg. 14.

2. Where a person employed for a certain
term at afixed salary payable monthly is wrong-
fully discharged before the end of the term, he
may sue for each month’s salary as it becomes
due; and the first judgment will not be a bar
to another action for salary subsequently com-
ing due.—Huntington v. Ogdensburgh and Lake
Champlain Railroad Company, 7 Am. Law.
Reg. 153.

See CaRRIER,

ReTAINER.
Held, that an advocate has a right of action
for a retainer, but he cannot recover from his
client more than the fees fixed by the Tariff,
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unless he can prove an agrcement with his
client that more than the taxable fees shonld
be paid.

Held (per Bavewry, J.), that thereisno right
of action in Lower Canada for a retainer.—
Grimard, oppellant v. Burroughs, respondent,
3 L. C. L. J. 85,

SQUATTER.,

55

The defendant squatted upon land of an ab-
sentee (who was represented, however, by an
agent), cleared and improved the land, and
paid the taxes for three years, '

Held, in an action under-C. S, L. C. cap. 45,
that the defendant was entitled to the value of
hLis improvements, less the estimated value of
the rents, issues and profits during his occupa-
tion.—Fllice, appellont v.  Courtemanche, res-
pondent, 3 L. C. T J. 198,

URGEON,

There is an implied obligation on a man
holding himself out to the community as a sur-
geon, and practising that profession, that he
should possess the ordinary skill in sargery of
the profession generally. Where, by improper
treatment of an injury by a surgeon, the patient
maust inevitably have a defective arm, the sor-
geon is liable to action, even though the mis-
management or negligence of those having the
care of the patient may have aggravated the
cage and rendered the ultimate condition of the
arm worse than it otherwise would have been.
The lability of the surgeon being established,
the showing of such mismanagement or negli-
gence only affects the measure and amount of
damages. This case distinguished from those
where the contributory negligence on the part
of the patient entered into the creation of the
cause of action, and not merely supervened
upon it, by way of aggravating the damaging
results. The plaintiff broke his arm, and called
upon the defendant, a professed surgeon, to set
it, which he did; but the evidence showed that
by the improper manner of dressing the arm
and subsequent negligence of the defendant, the
plaintiff must necessarily have a defective arm,
irrespective of the management of those having
the care of the plaintiff. Held, that the defen-
dant was not entitled to have the court charge
the jury that if the damage or injury to the
plaintifi’s arm resulted in part from the negli-
gence of those having the care and management
of the plaintiff, that the plaintiff- could not re-
cover, the court having given a full and satis-
factory charge upon every other feature and
theory of the defence.— Wilmot v. Howard, 39
Vermont Rep.

TrrEcrATH COoMPANT,

Telegraph companies, in the absence of any
provision of the statute, are not common car-
riers, and their obligations and liabilities are
not to be measured by the same ruvles, but
must be fixed by considerations growing out of
the nature of the business in which they are
engaged. They do not become insurers against
errors in the transmission of messages, except
so far as by their rules and regulations, or by
contract, they choose to assume that position,

‘When a person writes a message, under a
printed notice requesting the company to send
such message according to the conditions of
such notice: feld, that the printed blank was »
general proposition to all persons of the terms
and conditions upon which messages would be
sent, and that by writing sald message and
delivering it to the company, the party must
be held as accepting the proposition, and that
such act becomes a contract upon those terns
and conditions,
~ Where a telegraph company established re-
gulations to the effect that it would not be res-
ponsible for errors or delay in the transmission
of unrepeated messages; and further, that it
would assume no lability for any error or neg-
lect committed by any other company, by
whose lines a message might be sent in the
course of its destination: held, that such regula-
tions were reasonable and binding on those
dealing with the company.— Western Union
Telegraph Co.v. Carew, (S. C., Mich.) 7 Am.
Law Reg. 18.

VENDOR AND PURCHASER.

Where a vendor of real estate, on defanlt in
the terms of payment by vendee, goes into a
court of equity and has the contract declared
void and of no effect, and is remitted to his
original title and possession, this is not a pro-
ceeding in rescission, but in affirmance of the
contract, and does not entitle the vendee to
recover back the part of the purchase money
already paid.

A purchaserof real estate, who has paid part
of his purchase-money or done an act in part
performance of his agreement and then refuses
to complete his contraet, the vendor being wil-
ling to do his part, will not be permitted to
recover back what has thus been advanced or
done.

A purchaser after payment of part of the
purchase-money, intended to abandon the con-
tract, and the vendor promised, if he would
pay up arrears, to indulge him for a certain
time, The purchaser paid up the arrears, but
the vendor enforced his payment within the
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time (as alleged) that he promised to forbear.
Held, that there was no consideration for the
promise, the purchaser having done nothing he
was not already bound to do by his original
contract,—Hansbrough ot ol v. Peck, (Sup. C.,
U. 8.) 7 Am. Law. Reg. 74.

1868.

SPRING CIRCUITS,
Easzery Cincurr.

The Hon, Mr. Jusiice J. Wilson.

Pembroke ...... ceer veees Wednesday.. Mar. 11,
Perth scov cevvnvenveenne Monday o Mar. 16
Brockville .. . vecevsens v Thursday ..o Mav. 10

Mar., U4
Max. 26

Ottawa ...
Kingston

Tuesday
. Thursday ..

Corawall vevee e, Tuesds April 14
L’Original .. Tuesday ... April 21,
Mipranp Crreuir.

The Hon. Mr. Justice A. Wilson.
Napanee. ..cceeaee wreeewe. Tuesday oo Mar. 17,
Belleville . Mouday.. Mar. 23,
Cobourg Mar. 81
Whithy vvveviveveniinien s d April 9.
Peterborongh ............ Thursday ... April 16,
Lindsay ....ceeevveeieee. Tuesday ... Aprit 21,

Picton .oveesvevearaen ceven. Wednesday ., April 29,

Niagara Cireurr.
The Hon. Mr. Justice Morrison.

Milton . . Monday ... Mar. 16.
Barrie . Toesday .. .. April T,
Hamilton Tuesdsy e A 14.
Welland . ... Tuesday 0 A 28
St. Catharives . ... .... Mouday ... Mey 4
Owen Sound . ..eevseneoen Thur May T
Oxrorp Circuir,
The Hon. Mr. Justice Hagurty.
Guelph coeiin v Monday .o Mar 16,
Woodstock Mondary . Mar. 23,
Berlin ... ... ceenese. Monday.. Mar.  80.
Stratford .. Monday .. April 6.
Brantford .. . Monday.. April 20.
Cayuga . . Tuesday . April 28,
Simeoe... Tuveday ... May 6.

WesTERN Circrtr.
The Hon. the Justice of the Common Pleas.

Walkerton ....cco.o.vee.. Wednesday.., Mar., 18,
Goderich woeevvevne coere. Tuesday . ... Mar. 24,
8arnia coevee viivrenns veeen.. Tuesday ..., Mar. 3L
London...vue vevsvenee. Monday ... April 6.
8t. Thomas.. . Wednesday.. "'April 16.
Chatbam .. . Tuesday ..... April 21,
Sandwich .. .coveeviveneee. Fuesday ... April 28,
Home Crnovrr.

The Hon. the Chief Justice of Outario
County of York ..eccovee Momday..... Mar. 16,
County of Peel ......... Monday...... Mar. 30,
City of Toronts wveweree Monday...... April 6.

APPOINTMENTS TO CGFFICE.

NOTARIES,

JAMES HARSHAW FRASZR, of the City of London,
to be a Notary Public in and for the Province of Qubario.
(Gazetted 1Ith January, 1868.)

RICHARD H. R. MURRO, of the Cily of Hamilbon,
to be a Notary Public in and for the Provinee f Outario.
(Gazetted 11th January, 1368.)

JOBN EDWARD ROSI, of the City of Toronto, to be
a Notary Pnblic m and for the Province of Ontario.  (Ga-
zetted 1180 January, 1868.)

ELIJAH WESTMAN SECORD, of the Village of Madoe,
to be a Wotary Public in and for the Province of Outario.
(Gazetted 11th Jannary, 1868.)

LOUI3 BERNARD DOYLE, of the Town «f Gode
to be a Notary Public in and for the Provines of Onfurio.
(Gazetted 11th January, 1868.) *

JOHN BURNHAM, of the Town of Peterborough, to
be a Notary Public in and for the Province of Onfavio.
(Gazetted 11th January, 1868.)

CORONERS.

WILLIAM JOHNSTON, of the Town of Brampton,
Esquire, M.D., to be Associate Coroner in and for the
County of Deel. (Gazetted 18th January, 1868.)

JOIN GRANT, of the Town of Brampton, Wsquire,
M.D., to be Associate Coroner in aund for the County of
Peel. (Gazetted 18th January, 1863.)

THOMAS GRAHAM PHILIPS, of the Village of Gra-
hamsville, Esquire, M.D., to be Associate Coroner in and
for the County of Peel. (Gazetted 18th January, 1868.)

CHARLES It. BONNELL, of the Viliage of Bobeaygeon,
t2 be Associate Coroner in and for the County of Ontario.
(Gazetted 18th January, 1868.)

THE NEW YORK CIVIL CODX.

During the long vacation we printed some
parts of this code which appeared to us to be
admirable. We have since had occasion to
look into it more closely, with the especial
object of seeing how its authors trested one
of the subjects set by the commissioners in
England for specimen digests, viz., Kasements.
We were amazed: the brevity of the digest is
simply ludicrous. A subject to which Gale
devoted an erudite treatise (which is now
entering a fourth edition), and to which,
moreover, Dr. Washburn, an American wri-
ter, has given his very careful and learned
attention in a far larger work than Gale's,
which has just been published, is dispesed of
in the New York Code in a few paragraphs.
For practical purposes it is useless—it is a
mere bite out of a colossal fruit. As a guide
to those inclined to compete for the honor of
of framing specimen digests of English law it
affords no assistance ; indeed it is rather dis-
couraging, as showing how great must be the
labor, how acute the intellectual vigor which
shall reduce a branch of law to a set of pro-
positions capable of invariable and rapid ap-
plication.—T'ke Law Times.




