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Having Passed Laws Can We Enforce Them?

The Laws of British Columbia Forbid the Employ-
ment of Chinese Below Ground in Coal Mines.

ELECTORS

The following Report of the Proceedings in
‘“ Attorney-General v. Wellington Colliery Co.,”

-* v that THE CONSERVATIVE PARTY are
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c 58 o ‘’ar or favor, and that they are worthy of
the confidence of
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CHINESE LABOR.

There are laws on the Statute-book now
forbidding the employment of Chinese be-
low ground In coal mines. And, as the
following report will show, the strenuous
efforts which the Comservative adminls-
tration have made in even the few months
during which they have held office to
carry these laws into effect and to vindl-
cate the right of the Province to legislate
on the Chinese question, is proof positive
to all electors whose support they are now
seeking that the Conservative Government
are worthy of being trustees to protect
the interests of the white miner and every
laboring man.

As is well known, the chlef offenders
against the statutes relating to employment
of Chinese below ground are the Welling-
ton Colliery Company in the coal mines
at Union, B.C

The MeBride Government took office
last June. One of their first acts was to
instruct the Inspector of Coal Mines to
se¢ that the reguniations as to the exclu-
sion of Ch nen from underground work-
ings should carried out. To the Inspec-
tor's notices to put the Chinamen out, the
colliery company paid no attention what-
ever, but went gaily on working their coal
properties with Celestials. Seeing this,
the government at once took more strenu-
Ous measures “We will fight the ques-
tion throngh the highest courts in the
land,” said the company. *“You will have
to, or else obey the law,” replled the
government, and in July formal proceed-
ings were commenced against the com-
pany, and a convietion obtained The
fine was pald, and—the Chinamen kept on!
Seeing that the company had no intention
of fairly testing the question, the govern-
ment had one of two courses open to
them, either to iInstruet a lawyer to camp
at the pit mouth and lay daily informa-
tions against the company for every China-
man employed, or to bring the matter to
a head at once by an Injunction against
the company. The latter course being the
quickest and most decisive way of settling
the question once and for all, it was
adopted, and the following report of pro-
ceedings shows conclusively the way in
which the Conservative Government stand
by their promises, and the untiring efforts
and bona fide spirit with which they have
wWdeavored to enforce the anti-Chinese leg-
slation,

A writ was issued by the Attorney-Gen-
eral on September 15th, an application

1393456, .

for an injunction made Immediately, and
on the following day the question was
argued before Mr. Justice Irving in the
Supreme Court, a report of which here
follows in detall:

The Attorney-General, Hou., A. E. Me-
Phillips, K. C.,, and D, M. Rogers, appeared
for the government, the company being
represented by A. P, Luxton, The case was
opened by the Hon. the Attorney-General
submitting the affidavit of Thomas Morgan
in support of the motion, as follows:

I, Thomas Morgan, of the city of Nanal-
mo, in the province of British Columbia,
Inspector of Coal Mines, make oath and say
as follows:

1. I am one of the Inspectors of Coal
Mines for the province of British Columblia,
appointed by the Lieutenant-Governor in
Council, under the provisions of the Coal

ines Regulation Act, on or about the first
day of November, 1898, since which date
[ have up to the present time continuously
discharged the duties of said office.

2. One of my duties as inspector as afore-
said is to investigate all accidents occur-
rine In al mines sltuate on Vancouver
Island, and to ascertain as far as possible
the causes of such accldents.

3. At the time I received the above-men-
tioned appointment I had had twenty-nine
years experience as a miner in the coal
mines at Nanaimo, In this province.

{, The defendant company at the preset
time is operating three coal mines at
Union aforesaid, known respectively as
No. 4 Slope, No. 5 Shaft, and No. 6 Shaft.

5. The defendant company at the present
time employs below ground in No. 4 Slope
95 white men and 92 Chinamen; in No.
O Shaft, 36 white men and 8 Chinamen;
in No. ¢ Shaft, 6 white men and 43 China-
ment,

6. The defendant company always employ
below ground in No. 6 Shaft more China-
men than white men.

7. On the 15th day of July, 1903, an ex-
plosion oceurred in No. 6 Shaft, where a
number of Chinamen were working, result-
ing in the death of 16 Chinamen and in
serious injuries to 5 Chinamen. I made an
investigation into the cause of the sald
explosion, but was unable to determine
beyond a doubt how it occurred, bat I am
inclined to think it must be attributed
fo the negligence or ignorance of the sald
Chinese miners.

8. On the 17th day of April, 1879, an ex-
plosion of gas occurred in the Wellington

Colllery by which 7 white men and four

LIBRARY

/ICTORIA, B. C.




inquest
and

11‘#1

upon

lives. An

their
recovered,

the bodies

Chinamen
wus held
the verdict of the coromer’s jury was that
the explosion was caused by a Chinaman

passing towards the face of No. 10 level.
If the accident was caused In this way, in
my opindon, it was due to the gross ignor-
ance or carelessness of the sald Chinaman.

9. My experience gained as inspector and
miner has led me to the firm conviction
that the employment of Chinese belvuw
ground in coal mines endangers in a high
degree the lves and limbs of the other
miners employed in such mines. While
many Chinese miners can speak some Eng-
lish, one never can be sure that, al the
time of danger, they will clearly under-
stand orders given to them, which need to
be exactly carried out in order to avert a
catastrophe.

10. My experience also is that Chinese
miners, as a class, stubbornly adhere to
their own ways of working in coal mines
notwithstanding all efforts to convince
them of their danger, of which I will give
gome examples:

() On the 9th of August, 1807, a China-
man was killed in No. 4 slope. He had
been directed to keep on the traveling road,
but persisted In walking between the ralls
and was killed by the cars, as appears by
the report of tie then inspector of mines.

(b) On the 10th of November, 1902, a
Chinaman pamed On How was killed in
No. § shaft by a fall of rock. A post had
been placed to keep the overhead rock
from falling amd, without any necessity for
&0 doing, he stupidly knocked away the
post and the rock at once fell on his head
and killed him,
(¢) On the 29th of June, 1900,
Armstrong, a fireman in No. 6 shaft,
attending to the reconstruction of
lengths of brattice, which had
knocked down by a shot in a stall, when 2
Chinaman named Wong Wing took his
light to the return side of the brattlce, on
which side the gas had accumulated. The
inevitable resuit was explosion
of gas occurred, which fireman
and the Chinaman. This acident was
directly owing to the gross ignorance or
carclessness of the Chinamaun.

(d) On the 27th of October, 1002, an ex-
plosion took place in shaft No. 5, under the
following eircumstances, which I ascertain-
ed by finvestigation on the spot as inspect-
or as aforesand: fireman noticed that
there was considerable gas in the portlon
of the mine in which he found a China-
man using a naked light, although he was
provided with a safety lamp. The fire-
man took the naked lght from the China-
man and instructed him not to use it there
again on account of the presence of gas,
and made him use his safety lamp. After
the Chinaman put down
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the fireman left,
his safety lamp and made use agaln of
a naked light, with the result that the

gas was ignited and the Chinaman was so
geverely Injured by the explosion that he
died within ten days.

11. On the fourth day of May, 1903, an
Act of the Legislature of British Columbia

further amend the Coal Mines Regula-
tion Aect, came Into force. By section 2
of saia amending Act, Rule 34 of the Coal
Mines Regulation Act has been re-enacted,
s0 that it now provides, among other things
that no Chinamen shall be employed below
ground in a coal mine in this province.

12. On the 18th day of July, 1903, I duly
notified the defendant company to discon-
tinue employing Chinamen below ground in
thelr said mines, but, notwithstanding
said notice, the company persists in employ
ing Chinamen below ground in said mines
as set out in paragraph 5 of this affidavit,

On the 22nd day of July, 1903, an In-

to

13.
formation was laid by me against F. D.
Little, the manager of the mines of the

defendant company at Unlon, charging him
with employing or permitting to be em-
ployey below ground in sald mines certain
Chinamen contrary to the provisions of
the Coal Mines Regulation Act. The sald
Little was, on the 24th day of July last,
conviceted and filned; but notwithstanding
sald convietion, the defendant company,
since the date of said conviction, have per-
sisted in employing from day to day in
their mines at Unlon the number of China-
wen mentioned In paragraph 5 hereof,

14, In my opinion, based upon my ex-
perience as Inspector and miner, unless the
defendant company is restrained from em
ploying Chinamen below ground in said
mines, there Is imminent danger of acel-
dent occurring which may cause the loss of
many lives.

(8gd.) THOMAS MORGAN,

Sworn at Vietoria, British Columbla, this
15th day of September, A, D., 1903, before
me,

(8gd.) FRANK HIGGINS,

A Commissioner for taking affidavits with-

in British Columbia,
Mr. Lauxten—These papers only reached
me I:tt-‘. last night. On the affldavit itself
I submit it Is not a matter which should

he brought on In vacation; it is not a mat-
ter that under the rules requires to be im-
mediately or promptly heard. There is
nothing shown In the affidavit why it
could not equally as well have been
brought on as soon as the vacation I8 over.
There is no immediate danger threatened
to anybody’s property, or anything of that
ft-rl. It Las been golug on now as it has
for a number of years; why then Is it
necessary a fortnight before the end of the
vacation to apply to the court for an In-
terlocutory ‘njunction? 1 submit it 1s
clearly not a case which should have been

brought on in vaecation Also, there is a
vood deal of controversial matter in this
affidavit of Mr. Morgan that 1s filed here,
and absolutely mo opportunity of getting
any affidavit In answer to it.

His Lordship—There is only one state-
ment of vital Importance, namely, that
Chinese are employed there. The rest of

it is I!I--rt'l,\' collateral matter which does
not affect the merits of this case as far
us I can understand it.

Mr. Luxton—I presume my friend wlil

argue on the statements contalned in the




different paragraphs of the affidavit; there
are matters there that I think the company
should have an opportunity of answering.
in any event, it seems to me, my Lord,
there Is no such urgency shown as that the
papers should be served after the offices
are closed, as was done last evening, for a

bearing at eleven o'clock the next morn-
ing.

The Hon. the Attorney-General—I will
first meet my friend's argument as to In-

convenience, and the rules with regard to
vacation. [ think, surely, If there is any

merit in this awvplication, which I submit
there is, that any rule made with regard
to convenience of the judiciary and the

profession for vacation could not in any
way affect the right of the Attorney-Gen-
eral coming here and raising a question of
such moment as this. With respect to the
want of knowledge and unpreparedness of
mv learped fdend, all T can say Is that
your Lordship will observe that upon the
material it is quite evident that his cllents
have had pre-sing absolutely defi-
uite notice, 'n fact, proceedings In an in-
ferior court L»'nging it to their knowledge
that they are gu'lty of an Infraction of the
law of this province; so much so, that a
gtipendary ma e sitting at Cumber-
land, where these mines are located, fines
my learned friend's clients for an Infrac-
tion of the law. And there can be no
question that the question had been agi-
tated, and that it is well within his clients
knowledge that the Crown has been anxious
to see that the law Is maintained. And
on the other hand, I submit to your Lord
ghip this view, that if my learned friend's
clients had shown any intention of fighting
this matter out in an at all expeditious
manner, they might have proceeded by way
of certitorari to quash that convicton; but
1 understand learned
counsel acting for the defendant company
that he elaimed it could be moved for in
gix months, and evidently the company
don’t propose to have the question settled

notice,
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until they are absolutely forced to do so.
Now as to the faces, Your Loraship, I
summarize them in this way. 1 say that
aceldents have taken place for years past,
and I am within the arfidavit & ence,

ang, v submit, from wne arflaavic or Mr.
Morgan, inspector of Mines, whieh are at-
tributable to the employment of Chinose;
one of only a little time ago, wherein on
the fifteenth day of July an explosion oc-
curred in No. 6 shaft, and the result was
the death of sixteen Chinamen and ser-
fous Injuries to five Chinamen—that is in
paragraph That being so, and the
legislature having addressed its mind par
ticularly to this subjeet, which it con-
sidered to be a grave one, It did In its
wisdom pass an act by way of regulation
in the session of 1903. The provision—
which I submit to Your Lordship, was in
the way of protection to life,—enacted
that Chinamen, per se, should not be em-
ployed underground. You can find in the
regulation itself also a clear and apt defi-
nition, if I may so, term Iit, that China-
men are people as such who should not

seven,

be put in a position of being enabled to
injure the life or the limb of any person
by being employed underground. I sub-
mit that it is not open to my learned
friend to say that Chinamen are no more

dangerous than other workmen under-
ground The legislature has undertaken
itself—and it is the paramount authority

in this case—to say that Chinamen are uot
to be employed underground; palpably for
the reason that they are dangerous work-
men as such, from their very nationality
they are dangerous workmen. Therefore,
any analysis as to whether Chinamen as
compared with white men are as good
miners, or are mot dangerous as such, is
not a matter for Investigation at all; 1
submit that 't is concluded; because the
legislature has undertaken, as the highest
court, to state affirmatively and beyond
all question that Chinamen, as such, shall
not be employed underground because of
the danger that ensues to life and limb.
His Lordship—You
from the

have an Injunction

highest court in the land now
standing In the books forbidding these
people from employing Chinamen under-

ground. When you have got that, why do
you come to this court for a fur in-
Junetion?

I'he IHon. the Attorney-General—Because
of the non-respect and non-observance of
this defendant company of the law of the
tand

His Lordship—But the highest court in
the land has provided a remedy, and a
penalty for refusal to obey their mandate;
there |\ fine, imprisonment, and

may be a
indietment,
I'ne Tlon, the
know about the
Iis Lordship
I'he Hom, the

Attorney-General—I
indictment,
Yes, indlctment.

Attorney-General—I do
not think we have any contro] over the
criminal law; and If we have any legisla-
tion bearing on that, it would be ultra
vires of the province of British Columbia,
I submit,

His Lordship—The infringement of any
provincial statute is an Indletable offence,
it 1 am not mistaken, by virtue of the
express legislation of the Dominion. Why
come to this court, when the highest court
m the land Is In order, and has provided
penalties for infringement? And can you

don’t

show me any case where this has been
done?

I'he Hon. the Attorney-General—I think
I can, Your Lordship. I submit, first,

with regard to the seectlion “Nothing in
this Aect shall prevent any person from
being indieted or liable under any other
Act or otherwise to any other or higher
penalty or punishment than Is provided
for any offence by this Aet, so that no
person be punished twice for the same
offence.” That practically they are mere-
ly cumnlative remedies.

His Lordship—Yes, they are cumulative
remedies that the legislature had in its
mind, summary conviction and indictment

The Hon., the Attorney-General—But for
instance, take the case of a railway com-
pany operating its railway In such a way




as to destroy life; naturally there would
be the right to lay an information, an
indictment, say for manslaugbter, when
an accldent takes place occasioning the
loss of life. But 1 submit to Your Lord-
ship that, preceding the act which con-
stitutes the erime, 1 in my capacity =28
Attorney-General of this province, have
the right to come to this court and ask the
court to see that the law is observed,

1is Lordship—It is l!ald down in the
case of the Kmperor of Austria vs. Day,
that this court, or a court, will not grant
an injunction to enforce moral obligations,
or to prevent people from breaking the
criminal law.

The Hon. the Attorney-General—But 1
submit with all deference to Your Lord-
ghip, there is no evidence of any infrac
tion of the criminal law, now, whatever.

His Lordship—They are employing China-
mean.

The Hon. the Attorney-General—But this
is a law which is passed within the
rights that exist In this province with
regard to property and civil rights. We
have passed a certain law or regulation,
which we say must be observed; and I
submit to your Lordship that when my learn
ed friend's clients are entitled to mine coal
in this province, they are only entitled to
do so under the laws of this province;
and if they transcend those laws, trans
gress them in any respect, I am entitled
to come here in the public Interest and
ask that they should be compelled to live
within those laws, The authority, I think,
is clear I will first give Your Lordship
a reference In Kerr on Injunctions, Black-
stone edition, star paging, 531: “Acts as
illeeal against the public. Companies in
corporated for a special purpose exist for
those purposes only for which they have
been  Incory ed, and for no other pur
pose whatever.,” And a little lower down:
“Although the Act may contain mo pro-
hibition In expre terms against the com-
pany engaging in any business ept to
construct and maintain the railway, there
is In every such Act an implied contract.”
And it goes on: “The suit should be in-
stituted by the Attorney-General., A rival
company Is not qualified to represent the
rights and interests of the public To
support an Information, no substantial
damage or definite injury to the public
need be shown. It is enough that the
company has not strietly followed, or is
about to transgress, the powers which
kave been vested In it by the legislam
or is doing an act which is fllegal and
tends to the injury of the public; but the
court will not, as a gencra] rule, entertain
jurisdiction, unless it is eclear that the
interest of the public calls for its in-
terference. It is pnot enough that the act
complained of may be ultra vires, and
that it iInterests the public. It is only
where some public misc¢hief 18 doune, or
where, In respeet of something intended
for the public protection, there is misfeas-
ance or non-feasance, that the Attorney-
General ought to iuterfere,"

In support of these propositions 1 first

cite to Yonr Lordship the case of Cooper
and Whittingham. in 15 Chancery Divi-
sion, 1880, page 501. I read from the bot-
tom of page 506, in the judgment of the
Master of the Rolls, Jessel: “There was
a point not insisted upon, but mentioned
during the course of the argument, It
was said that the seventeenth section of
the Act created a new offence of impor-
tation and enacted a particular penalty,”
—as to which Your Lordship has observed
rightlv enovgh in this case, that there are
provisions made for punishment by way
of penalty and otherwise,—‘'‘and It was
argued that where a new offence and a
peualty for it had been created by statute,
a person dproceeding under the statute was
confined to the recovery of the penalty,
and that nothing else could be asked for.
That is true as a general rule of law,
but there are two exceptions. The first
of the exceptions is the ancillary in equity
by injunction to protect a right. 'That is
a mode of preventing that being done
which, if done, would be an offence.”
That Is exactly what 1 say here. ‘“Wher-
over an 't is illegal and 1s threatened,
the court will interfere and prevent the
act being done—and I have glven evi-
dence of that; it is not only threatened,
but they continuously go on and employ
tlese people—‘“‘and as regards the mode
of granting an injunction the court will
gront it either when the {llegal act is
threatened but has not been actually done,
or when it has been done and seemingly
is Intended to be repeated.”

His T.ordship—They say to protect a
right; do they say what kind of a right?
The Hon. the Attorney-General—Well, a
right of the public. I do not see how any
higher right could exist than this right.
The Act says they shall not employ
Chinamen, here is evidence that they
not only employ Chinamen, but white
men; and the protection to the white men
Is, that no Chinamen shall be employed
urderground

The Court—That is mot a protection to
the public.

The Hon. the Attorney-General—What is
the nature of the protection?

His Lordship—It is designed for the
prevention of accident and the protection
of those persons who go down to work
there, But that Is not protection to the
publ'e.

The Hon. the Attorney-General—I sub-
mit that protection to the public has al-
ways been construed to be—take for In-
stance In the case of ditches, bridges,
cruseways, any structure over which the
publie go

His Lordship—Those are pu.''c high-
ways, over which the public have rights,
out the public have no right or concern
in the working of this mine.

The Hon. the Attorney-General—The

public have rights, My Lord, for the leg-
islature, I submit, In its wisdom says that
certain general laws shall be observed with
respect to the carrying on of certain busl-
ness. Otherwise, what right would there
be, I submit, in the legislature to inter-




fere with those miners in carrying on
their operations?

His Lordship—They can do anything
they like, the legislature, they are all-
powerful. But what you are doing is this,
you are leaving behind the remedies that
the legislature has provided for the pro-
tection of what you call the publie, and
you are coming here to the court and ask-
ing for something; and therefore you will
bave to satisfy me that this Is an injury
to the public. And this is* not an injury
to the public so far as I can see.

The Hon. the Attorney-General—I do
not see that I am driven necessarily to
that argument alone. But I say that this
is a protection to the publle, a portion of
the public; I am mnot confined mecessarily
to the whole of the public, but to the
publie, great or small.

His Lordship—It is not a public matter
at all; It does not concern the public.

The Hon. the Attorney-General—Upon
that point I give Your Lordship the cas
of the Attorney-General on the relation of
the Warwickshire County Council vs. The
London & Northwestern Railway Com-
puny, Queen's Bench Division, 1809, page
72. The first of the head note is: “Upon
an information flled by the Attorney-Gen-
cral to restraln a public body from exer
ciging statutory powers In such a mannel
as to infringe an Act of Parllament, it is
not necessary to prove that injury to the
public will result from the acts complain-
ed of. Held, that, as the information was
filed to enforce the express terms of an
Act of Parliament, an injunction must be
granted, although there was no evidence
of any Injury to the public’’ at all In this
particular case.

His Lordship—No, it Is not mnecessary

that there should be any Injury to the~

public, but It should be the publlic that
it touches

The Hon. the Attorney-General—Well,
how far would this affect the public In
this particular case? *“‘An information was
filled by the Attorney-General, on the re-
lation of the Warwickshire City Council,
against the defendants, the London &
Northwestern Railway Company, for an
injunction to restrain the defendants from
allowing their trains to cross the Watling
street at the level crossing adjoining
Atherstone raillway statlon at a speed
greater than four miles an hour.” The
public were affected In the sense that
more or less of them might pass In that
veighborhood, 1 suppose, that was all
But in this particular case we have the
express evidence of a great mumber of
men being employed. It 18 public In the
sense that the legislature has sald that
these people ghall be entitled to carry on
the mining of coal but they shall only
carry it on within certain inhibitory pro-
visions contained In the statute,—and for
the protection of the public, I submit with
all deference to Your Lordship; for the
proetection of the miners Surely some-
body has to protect the miners In such a
case as this. I have constituted myself,
as I am compelled to, T submit, to pro-

tect the miners; 1 come here as the At-
torney-Genera] of the province to ask for
the protection of those miners. Those
miners could come here themselves, Your
Lordship, 1 submit, and ask Your Lord-
ship to restrain this company. I come here
in equally as strong a position, 1f not
stronger.

His Lordship—I think probably stronger.
I do mot think any court in the world
would listen to an employee of a com,
pany asking for an injunction to restram
men from working their coal with China-
men, And the reason of It Is just what I
have been trying to point out, It Is not a
public matter. The answer would be, if
you do not like to incur the rlvk, if you
do not want to go there, yonm meed not;
vou have got no right there,

The Hon. the Attorney-General—I put
this proposition to Your Lordship; we take
the case of a miner employed by a min-
ing company for a period of time, be It a
vear or less, as a miner; he has a contract
with this defendant company, and he
finds that In contravention of the law of
the province he has his life endangered in
carrying out his contract by thelr wrong-
ful and illegal employment of Chinese. I
submit to Your Lordship—although it is
rnot my case—that there would be the
right in that miner to move the court to
restrain the company from carrying on
their operations in such a way as that he
could not safely carry out his contract.

I1is Lordship—He never would get an
injunction. He would be told at once, if
you have got any remedy damages is your
remedy

The Hon, the Attorney-General—Dam-
ages might be one remedy, Your Lordship,
but I do not know that it would be the
only remedy., However, as to that, as 1
submit, the position is thls, that there is
danger to life: not onlv danger to life of
the other miners, but danger to life of
these particular miners, these Chinamen
themselves who are belng employed. We
have had the evidence of it. And surely,
My Lord, there is a right in some one,
and who better than the Attorney-General,
to prevent the loss of life.

His Lordship—It is a case of moral ob-
ligation on the company; they must pre-
vent loss of life; it is thelr duty; they are
morally bound to prevent It. And it is
laid down in the Emperor of Austria v
Day that the court will not enforce a.
moral obligation by injunction.

The Hon. the Attorney-General—I'ursu-
ing what [ have stated, as held in this
case, we find Mr. Justice Bruce stating at
page T5: “There are, no doubt, cases In
which the object of the action has been
to restrain a nuisance, and the courts
have refused to act In the absence of
evidence to prove that substantial Injury
has been ecaused by the acts complained
of, or there has been some substantial
interference with the rights of the publie.
But these cases differ altogether from an
action such as the present, which is an
information to enforce the express terms
of an Act of Parllament. The legislature




having imposed certain conditions for the
protection of the publie, it is the duty of
the court, on the application of the At-
torney-General, on the relation of the
local authority charged with the protec-
tion of the public rights In question, to
enforce the provislons of the law.” At
page 76, also, the learned Judge refers to
another case. ““The whole of the cases on
the subject are reviewed by Fry J. in the
case  Attorney-General  vs. Shrewsbury
(Kingsland) Bridge Company, and that
learned judge arrived at the opinion that
when a public company do acts, which are
illegal, and tend In their nature to inter-
foere with public rights, the Attorney-Gen-
eral is justified In Interfering, though
there Is no evidence of actual injury to
the public In the present case I think
there c¢an be no doubt that the provision
inserted in the Railways Clauses Act—
and here it is the Coal Mines Regulation
Act—respeeting the speed at which trains
sheuld pass over the level crossing in ques-
tion was Intended for the protection of
the publie.,” As a matter of fact, My
Lotd, in the case of these particular mines
you cannot really say what might be the
extent of the injury to the publie. They
are situated right in the town of Cumber-
land, and an explosion might have a ser-
ious effect: its effect might be to destroy
ife to a very great extent indeed. “The
defendants are committing an Illegal act
In disregarding that provision. They have
no ght to pass over the Watling street
except on the terms Imposed, 'and It Is
not for the court to disregard the terms
which the legislature has formulated, or
to treat them as superseded and inopera-
tive The court Is bound, upon the ap-
plication of the Attorney-General, acting
upon the relation of the publie body
charged with the protccetion of the public
rights on the road in question, to grant
the injunction asked for.” Now 1 draw
Your Lordship's attention to the case of
tonner vs., Great Western Railway Com
in appeal, 24 Chancery Division
it page 1: [ refer particularly to
8 It was a case of a rallway com
y, 48 to the rights of that company,
and as to the right of the Attorney-Gen-
eral to intervene, Lord Justice Baggallay
8uys “If a railway company are using
their land, whether within their station
arrangements or otherwise, for purposes
not consistent with and not authorized by
their Act of Parliament, then If the im-
proper use of the land interferes with a
right of an individual that individual may
come on a case properly established to ask
an injunction to restrain the railway com-
pany from such unlawful use of the land;
and if there is the same unlawful use of
the land, but the rights of private individ-
uals are not interfered with, in such cases
the Attorney-General may Interpose and
ckeck the dolng of acts which are ultra
vires of the company.” And I submit that
in this ease it Is altra vires of the power
of this company to employ Chinese under-
ground.

Then the ease of the Mayor or Liver-

pool vs. Chorley Waterworks Co.,, 2 De
Gex, MacNaughton & Gordon's Reports,
In the year 1852; there we have the state-
ment of Lord Justice Lord Carnworth, at
page 860, which I submit is In point here:
*“For the purpose of the present argument,
we will assume that, even within the
limits of deviation, they are bound to
convey the water by an open watercourse,
end not by a covered channel, lLe., a tun-
nel or culvert, Still the question arlses
whether the acts of the defendants, de-
parting in these respects from the strict
parliamentary powers, are act: of which
the plaintiis have any right to complain,
or demand the prevention, in the actual
circumstances; for, though we accede to
the general observation, that persons ob-
taining from the legislature, by Acts of
Parliament, like those now before us,
powers to Interfere with rights of prop-
ertv for thelr own purpeses (whether of
a local nature or merely private) are bound
strictly to adnere the »owers so con-
ceded to them—to do not more than the
legislature has sanctloned, and to proceed
only in the mode which the legislature has
pointed out—yet it does mot follow, that
any one of Her Majesty's subjects has a
right to complain whenever parliamentary
powers of this nature have not been striet-
ly followed, or are Intended to be trans-
gressed. In such cases (we of course ex-
cept any proceeding at the instance of
the Attorney-General) a plaintiff seeking
the assistance of a court equity, by way
of injunetion, i1s bound to show that he
has an interest in preventing the defend-
ants from Adoing what s In fact, or m
well be called, a violation of their con-
tract with the gislature,” But there is
an express admission of the power, as I
submit, the Attorney-General has

The next case I call Your vordship's at-
tention to Is Ware vs. Regent's Canal Co.,
3 De Gex & Jones's Reports of the year
1858; reported at page 2 and I partl-
cularly draw attention to the language of
the Lord Chancellor at page 228—and this
was on a point of excess of statutory
power—on the question of the height of
a bank; and It was a general statute
which governed the construction of the
road. He says at page 230: *“On the con-
trary, the weight of the evidence inclines
me to the opinion that the company have
tlwoys kent the level of the water down
to 35 feet 214 inches, and thereby have
confined their reservoir to the lands which
have been assigned to them under their
Act of Parliament, Now, upon the ques-
tion whether I am to grant the Injunction,
I cannot avold belug influenced by the
delay whieh has occurred in the institu-
tion of proceedings by the plaintiff, which
though not amounting to absolute proof
acquiescence, vet it Is calculated to throw
conslderable doubt upon the reality of his
alleged Injury, and compels me to weigh
the amount of inconvenience which he
will sustain by my refusal of this parti-
cular remedy against the serious conse-
quences which must result to the company
from an order which will oblige them to
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alter the state and conditlon of thelr
works. The power which the court pos-
sesses of granting injunctions, whether In-
terlocutory or perpetual (however salu-
tary), should be very cautlously exercised,
snd only upon clear and satisfactory
grounds, otherwise it may work the great-
est injustice.” At page 228, ‘“Where there
bas been an excess of the powers given
by an Act of Parliament, but no Injury
tas been occasloned to any Individual, or
is imminent and of Iirreparable conse-
quences, 1 apprehend that no one but the
Attorney-General, on behalf of the public,
has a right to apply to this court to check
the exorbitance of the party In the exer-
clse of the powers confided to him by the
legisiatures."

Then 1 submit to Your Lordship that
this is the doing of an act which Is il-
legal, and tends to the injury of the pub-
lle. And I submit It does tend to the In-
jury of t'we public. Because, the public,
it seems to me, cannot be defined by any
true criteclon as to number, locality, na-
tionality or otherwise. The public is
something in the nature of being perhaps
more than one person; If more than one
person, or a number of persoms are en-
dangered, either as to their life or their
property—whether it be property or clvil
rights—It Is an injury to the public. And
clearly the right of property or clvil
rights are something withi® the power of
the provinelal authority. The lezislature
has undertaken to protect life—and prop
erty in the person without life of course
Is valueless To malntain life, to have
labor in these mines, it seems to me that
it is right that the province should ex-
ercise jurisdiction, and almost a parental,
perhaps, ¢ over the workers, I submit
there Is authority for that. And the leg-
islature of course has brought Its mind
to beur upon that subject.

In the case of the Attorney-General vs
Shrewsbury, I have referred to, the case
was, as stated by the head note: *“When
an illegal act is being permitted, which
In its nature tends to the Injury of the
public (such as an Interference with a
publiec highway or a mnavigabl stream),
the Attorney-General can maintain
tion on behalf of the publle to restrain
the commission of the aet, without ad
ducing any evidence of actual Injury to
the public, and In such a case an injunc-
tion will be granted with costs.” My,
Justice Fry, In a short judgment, puts
the matter as clearly, I think, as ean well
be put—at page T54: “The question
which has been mainly argued is this
Had the Attorney-General a right under
the cirrumstances to Intervene without
showing substantial injury to the public?
It appears to me that there Is a conflict
of authority on this polnt, or rather of
some want of uniformity in the various
osuthorities. But before considering the

aunthorities, 1 will make this observation
This is eclearly a case in which the de-
fendant company withont any power (for
their powers had come to an end) thought
fit to do certain acts which undoubtedly

tended in thelr nature to Interfere with
public rights, and so tended to injure the
public. The question is whether, under
such clrcumstances, the Attorney-General
iy justified in Interfering, though there is
no evidence of actual injury to the pub-
lic. In my judgment he is entitled to do
so, and the court Is bound to attend to
his Interference.” So that I submit to
Your Lordship that the question of wheth-
er there is going to be Injury to the
public does mot dispose of the question.
“One of the earllest cases on the
subject 1s Attorney-Gemeral vs. Ox-
ford, Worcester and Wolverhamp-
ten Rallway Company. There, at the In-
stance of the Attorney-General, the court
restrained the opening of a rallway not
authorized by the Board of Trade, and
Lord Romilly, M.R., sald that ‘the view
he took of the case was this, that undoubt-
edly the Attorney-General might apply
to the court in cases of nuisance. It was
properly said on the other side that In all
such cases the court required that the nuls-
ance should be proved. But he was also
of opinion that the Attorney-General, as
parens patriae’ (meaning thereby, I con-
celve, as the representative of tiie parens
patriae), ‘might apply to the court to re-
strain the executlcn of an Iillegal act of
a public nature, previded It was estab-
lished that the ger vas an illegal act and
it affected the public generally." Again,
in Attorney-General vs. Cockermouth Lo-
cal Board, Jessel, M.R., refused to grant
an injunci‘on on the bill because he came
to the conclusion that there was no evidence
of any nulsance resulting to the plaintiffs
from the defendants' acts. Nevertheless,
at the Instance of the Attorney-General,
he ranted an injunetion to restrain the
defendants from polluting the water of
the river, because that was expressly pro-
hibited by Aet of Parliament. There, as
in the present case, there was no evidence
of any actual Injury, but there was evi-
dence that the defendants were doing cer-
tain Ilegal acts which tended in their na-
t to injure the publie, and, accord-
ingly Injunction wi granted with costs
In the more recent case of Attorney-Gen-
eral vs. Great Eastern Rallway Company,
the learned Lord Justices appeared to have
differed somewhat in their opinlons. If
they had expressed any declded view af-
fecting the present case, 1 need not s y
that I ¢hould have followed it, But hav-
ing regard to that difference of opinion,
It appears to me that that case furnishes
no distinet guide to me. But, when I
examined the judgment of Lord Justice
James, who was the most adverse to the
rights of the Attorney-General, I think
that, even according to his view, the pres-
ent action could be maintained, for, com-
menting on Attorney-General vs. Cocker-
mouth Loecal Board, he sald, “Ihe Board
were doing works which would or might
probably poison a running stream, in direct
violation of the law which prohibited
them from committing a nulsance." Just
as there the acts which were restrained
without proof or injury were acts which




in their nature tended to injure the pub-
lie, go, in the present case, the acts which
the Attorney-General sought to restrain
were in their mature such as tended to
injure the public. In coming, therefore,
to the concluslon that this actlon can be
maintained without proof of actual in-
jury to the publie, 1T think I am aeting
in accordance with the view of Lord 4

tice James. There Is, moreover, the au-
thority of Lord Hatherly in Attorney-Gen-
eral vs. Ely, Haddenham, and Sutton Rail-
way Companv. He sald: ‘The question
is, whether what has been done has been
done in accordance with the law; If not,
the Attorney-General strietly represents
the whole of the public in saying that
the law shall be observed.'" And that is
what I submit to Your Lordship I am en-
titled to say here, that I can represent
fhere the whole of the publie, in saying that
the law shall be observed, notably the law
with regard to the operation of these coal
mines, and that mo Chinamen shall be
employed underground. And I am entitled
to urge the language, and the full force
of the judgment of Lord Justice Fry. The
concluding words of the judgment are:

“Here the law has been broken in a man-
ner tending to injure the paublie, and, In
my judgment, the relators are entitled to
costs."’

His Lordship—This affidavit of Mr.
Morgan does not suggest any danger to
the people above ground by the employ-
ment of Chinese underground; it does not
suggest, as you mentioned just now in
argument, that this mine is situated in
the heart of Cumberland and that an ex-
plosion in the mine was likely to cause
ar. eruption and send the whole town fly-
.}nu

The Ilon. the Attorney-General Jut 1
submit to Your Lordship that, belng here
in my ecapacity as Attorney-General, it Is
not mecessary for me to show In concrete
terms an dnjury that is likely to ensue;
all 1T am obliged to show is that there Is
#n illegal act, a contravention of the law

His Lordship—I think you must show
sthat the public are affected. As long as
your affidavit is confined to the question
of employing Chinese below, the oublle
ere not affected, 1 have no doubt if yon,
as Attorney-General, were to come here
and make an application that parties be
testrained from blasting in the street here
because it was likely to cause Injury to
thie publie, they could be restrained.

The Hon., the Attorney-General-—This is
the proposition 1 put to Your Lordship,
on this suggested illustration of Your
Lordship; if I were to show that the blast-
ing out In the roadway here was being
pursued illegally, in contravention of the
terms of an Act of Parliament, I submit
with a!l deference to Your Lordship that
I conld come here as Attorney-General
and have it stopped without its being at
all an Incident that anybody might be
injured

His Lordship—You might, because 1t s
a public highway and concerns the pub-
liec. But you could not go to some man's

sodawater plant, where there is just as
much davnger from explosion, and interfere,
because the public would not be affected.
And similarlly, you cannot go down to
this coal company’'s cellar and Interfere
there, where the public are not Interested.

The Hon. the Attorney-General—If the
sodawater factory had come within a gen-
eral law of the province, that sodawater
factory should be carried on under cer-
tain regulations, and if I show to Your
Lordship that those regulations were
flagrantly departed from, I submit again,
that without it being at all an inecident to
the infraction of that general law that
any ome was Injured, I could ask Your
Lordship for *aiunction

His Lordship—I do aot think it could
be granted, because the rights of the
public are not Interfered with.

T'he Hon. the Attorney-General—I sub-
mit to Your Lordship that the coal com-
pany have been by the genera! law of
the province of British Columbla seized
upon as being a public company. There
are general statutes under which they
must operate, They have been selzed
upon in the same way as railway com-
panies—works of public utility; and they
have been taken away from that private
incidence which attaches to private own-
ership and private right of property; and
they have been carrled Into a ecategory,
in which they‘are told, You shal] earry on
your works subject to these general laws,
and unless you carry them on subject to
these general laws you can be prohibited
from carrying on those works. My learn-
ed friend's clients can only work thelr
mines under the provisions of the law
governing coal mines; otherwise, My Lord,
we wounld be perfectly powerless as a leg-
islature and government to ecarry out the
laws of this province. Is 1t to be that
we are to pass laws In our parliament,
and declare certain things illegal, and
these companies shall sit by and give no
heed to those enactments? 1 submit they
can only operate their coal mines in ac-
cordance with those laws, and I submit I
could- ask for an injunetion, If I were so
minded here, to restrain their operations
In their mines altogether unless they lived
up to the provisions of the law. 1 sub-
mit I eomld do so; that I could come here
with some fair measure of justice and
ask that the Wellington Colliery company
stop operations unless they live up to the
provisions of the law Otherwise, what
control have we of them? Can it be said
for a moment that because of the fact of
the legislature not having stated in con-
crete terms that if there is any infrac-
tion of these rules the courts of the prov-
ince shall be entitled to Issue writs of
Imjunction to compe] enforeement, that no
writ can he lssued? That 18 practically
what my learned friend would present to
Your Lordsghip. 1 submit that such a
provision Is not necessary, but the power
s inherent in the comrt to compel a com-
pany to desist from doing that which is
illegal under the laws of the province,
Lecause these mines ean only be operated
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subject to in-

under those laws; they

spection; they are subject to all these
regulations, and they inust live within

then J# such is not the case, then the
legislature is powerless to govern
and to guard the Interests of the
public In the carrying out of what is after
all a very large and Important industry
in this province, I submit that when I
come here and show that the act of this
defendant company s illegal, whether
there is going to be an injury to one, or
to the public—that is not a matter which
concludes me In this application—I am en-
titled to an Injunction. I submit that the
premise that 1 have to make out Is, is It
a legal or illegal act? And baving es-
tablished that it is an {illegal act under
the statute law of the province, then the
injury is not a watter for inquiry; the ob
must be had.

servance of the law

Now, following out that, I refer to the
cose of Attorney-Ceneral vs. Ely, Hadden
ham and Sutton Rallway Company, in 4
Chancery Appeals 18t page 194; and par
ticularly to the lan ge of Lord Hather-
ley at p 199. There the application was
to compel the observance of a clause of the
Railway Clauses Act Lord Hatherley:
“Phe rights of those golng to Grunty
Fen cannot be destroyed on the plea of
g'ving additional bencfits to those going
ir another direction. As to the argument
that the Atiorney-General represents the
whole pubile, he represents the whole pub
lic in this s2nse, that he asks that right
might be done and the law observed. The
law is not obs'rved by giving advantages
to persons gong to HEly to the detriment
to Grunty Fen. The ques-
1 has been done has

of those going
tion I8, whether w
been done in accordance with the law; if
not, the Attorney-General strictly repre-
sents the whole of the public in saying
that the law shall be observed.”

There Is the other fact, too, Your Lord-
ship—we have it in this evidence here
that some 222 Chinamen are employed un-
derground: that in Itself must affect the
pubilic If in the abor market there
should be employment for 222 men wio
can fullll the provisions of the law, why
should they be deprived of that right?
The employment of these 2i Chinamen
means the non-employment of white
men who would not be hit against by this
statute.

Iis Lordship--That is not a public mat-
ter.

The Hon. the Attorney-General—The col-
lery company flagrantly, as [ submit, re-
fused to comply with the general law.
Amnd, following out my reasoning, and as I
submit, founded upon authority, I now re-
fer to the case of Stevens ve. Chown, 1901,
1 Chancery Division, page 804; the head
note I8 very short and very clear: “Where
a ataute provides a partienlar remedy for
the Infringement of a right of property
thereby created or re-enacted, the jurisdie-
tion of the IHigh Court to protect that
right by injunction is not excluded, un-
less the statute expressly so provides.”
Now it may be taken as admitted that
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thig statute In question has no provision
of exclusion of that kind; and as I sub-
mitted to Your Lordship, 1 claim that the
pewer is in the court, an inherent power
in the court, upon equitable prigelples:
that power of Injunction I submit exists.
This case of Stevens vs. Chown was a
case dealing with the Market Acts, which,
after all, may be sald to be dealing with
Lusiness of a public character—it is treat-
ed by iaws enacted by the Imperial
Parliament; similarly, the coal mining regu-
iotions In this province. Now, Mr., Justice
Farwell says, at page 90 “The Act In
my opinion, provides for the substitution
of 2 new market place in lien of the old
market place, and new tolls which extend
to and ineclude the old tolls, that Is to
sav, there are not two sets of tolls, but the
tolls aliowed by the Act Include the old
tolls,” and so on. Then he deals with
Emperor of Austria v. Day, which your
Lordship referred to, at page 904 “It was

at unless an actlon at law would
court would not have granted an
injunction I entirely dissent from that
view, and I refer to the statement of the
law In Emperor of Austria v. Day, as ex-
pressed by one of the greatest masters of
equity, the late Lord Justice Turner. It
was a case in which the Emperor of Aus
trin sought to restrain the printing, the
dissemination ‘of notes Issued by Kossuth,
a Hungarian refugee, and made in imitation
of notes circulati In Hungary. Turner,
L. J., says: ‘It is sald that the acts pro
posed to be done are not the subject o
ecaquitable jurisdicetion, or that if they are.
the jurlsdiction ought not to be exercised
until a trial at law shall have been had
To neither of these propositions can 1 give
I agree that the jurisdietion of
this court in a ca of this nature rests
upon injury to property actual or prospec
tive, and that this court has mo jurisdie-
tion to prevent the commission of ¢
which are merely eriminal or merely ille 3
and do not affect any rights of property
but I think there are here rights of prop-
erty quite sufficient to found jurisdiction
in this court: I do not agree to the prop
osition, that there Is no remedy In this
court, if there be no remedy at law, and
etill less do I agree to the proposition that
this court is bound to send a matter of
this descgiption to be tried at law The
highest authority upon the jurisdietion of
this court, Lord Redesdale, in his "
on Pleading, In enumerating the cases to
which the jurisdietion of the court ex
tends, mentions cases of this class: *‘Where
the principles of law by which the ordinary
courts are guilded give no right, but, upon
the prineiples of unlversal justice, the in
terference of the judielal power is necessary
to prevent a wrong, and the positive law
is silent.” It is plain, therefore, that, In
the opinion of Lord Redesdale, who was
pre-eminently distinguished for his knowl
of the principles of this court, the
jurisdiction of the court Is not limited to
cases In which there Is a right of law.
There I8, indeed, a famillar Instince i
which the jurisdiction is not so limited—

lfe. the
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the case of waste, To say that the juris.
diction of this court is limited only by the
prineiples of universal pustice would no
doubt be going too far, and I must not
be umMerstood so to comstrue what Lord
Redesdale has said. I take the passage to
refer to cases in which there is what the
law in principle acknowledges to be a
wrong, but as to which it gives mo rem-
edy, as in the case of waste to which 1
have referred.”"” Then Mr. Justice Far-
well goes on and says: ‘“‘Now, if I find
that the statute enaets,” and I adopt the
learped judge's language, “‘either by way
of new creation or by way of restatement
of an ancient right, a right of property,
that at once gives rise to the jurisdiction
of the court to protect that right If the
Act goes on to provide a particular remedy
for the infringement of that right of prop-
erty so created, that does not exclude the
jurisdiction of this court to protect the
right of property, unless the Act in terms
siys so. There certainly is nothing in this
Act to that effect,”

Now I &ubmit to your Lordship, the right
t abor is the highest form and bdghest
of nproperty: the property in the
to labor,

His Lordship—I do not think that is a
property at all in any sense,

The Hon. the Attorney-General—Surely
clvil rights and property are to be protect-
ed by provineial legislation. Omne of the
incldents, it seems to me, of the statutory
authority wihieh has been committed to the
provincial leglslature Is to see that the pub-
le gha have the exercise of that right,
t, the right to
safeguard it, and
strround it with certain conditions and
requirements. And If it Is stated that

which is a common law
lobor, Surely they «

Chinamen shall not be employe under
gronnd—it s aimed at that per se—it does
not say that they shall not have other em

ployment; bnt it says that they shall not
Lave this particular class of employment—
there is the right In others to object: and

further, there is the right in the Attorney-
General of the provinee to say, You are
proceeding In an | ma , and yon
have been guilty of an illegal act And it

Is in the right and power, I submit, of the
Attorney-Genera] to come to the court and
ask that that law shall be observed. Now
Mr istice Farwell goes on and says: “If
writy s needed for that proposition,
I think it is to be found Iin Attornev-Gen
eral v. Aspinall. The basls of the decision
was, that althongh there was a new right
and a new remedy for the infringement of
that r t, the right did not consist in the
remedy because a trust exls 1" Then he
quotes Lord Cottenham uj e subjeet,
at page 906 A clrem ce  which
proves that the right does st only
in the remedy, but that the | v, If ap-
plicable to this case, is afforc ercly as
another and additlonal means ¢ eing the
right he jurisdiction of thi 't ean-
not be taken away by anothe sdietion
having cognizance given to It e same
matter.” That reasoning appeurs to me to

annly to the present case. Assume there
have been none of these provisions for
proceeding before magistrates, there would
still have been a right of property in the
market declared by the Act of Parliament
and, I will assume, against my own view
of the construction of the Act, created de
novo. That is a right of property to which
the ordinary incidents would attach, includ-
ing the right to protect that property by
proceedings in the Chancery Division or
in the old Court of Chancery. That ap-
pears to me to be well established, and it
is borne out by Cooper v. Whittingham.
Jessel, M. R., possibly expressed himself
rather more generally than he would have
done had the case been fully argued; but
that Cooper v. Whittingham, on the ques-
tion of the general jurisdiction of the old
Court of Chancery, is sound, apart from
anything saild on the Judicature Act, seems
absolutely nlain, and to have been so stated
by Chitty J. In Hayward v. East London
Waterworks Companv.'” At vage 907 Mr.
Justice Farwell, using his own language,
says: ‘““The jurisdicetion of the court which
was stated to exist was Iin that case ex-
ercisable only ad interim, and fell within
the second class of cases mentioned In Mit-
ford on Pleading, namely, the jurisdiction
of the court to keep matters in statu
quo, or to prevent Iirreinediable mischief
pending the determination of the chief
matter in question.”

Then, on the question or practice famillar
to your Lordship, I read from page 10 of
Kerr on Injunctions, the statement of the
law: “A man who comes to the court for
an interloentory Injunction, Is not required
to make out a case which will entitle him
at all events to rellef at the hearing. It
Is enough if he can show that he has a
fair question to raise as to the existence
of the right which he alleges.”

My learned friend may refer to the case
of Brydon v. The Unlon Colliery Company;
and I submit that case is immediately dis-
tingulshable.

His Lordship—That turned upon the par-
ticular facts of the case; as stated In the
indgment of the Tommie Homma case, the
Privy Couneil says in that e the Unlon
Colliery Company and Bryd turned on
the particular facts of the case suggested
during the argument, namely, that the
leg lon was directed to the suppression
of Chinese in British Columbia and not for
the preservation of life in ceal mines

The Hon, the Attorney-General—It was
the bald section of the Act, without ref-
erence to the code of regulations or any-
thing of the kind, which were to be obsery-
ed In coal mines. But now the legislature,
in view of the opinion of their Lordships
in the Privy Council, proceed In a new
way to deal with this subject, and enact
by way of regulation, in the way of protec-
tion as it is conceived on the part of the
legislature—protection In the carrying on
of these mines. The Lord Chanc or, In
the particular case, used this language
dealing with that case: “That case de
pended upon totally different grounds. This
Board, dealing with the particular facts
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of that case came to the conclusion'—that
is to be found In 19 Times Law Reports, at
page 127; that is the Tommie Homma case
And 1 submit that that case goes a very
long way to support the legislation of the
province now., Because here are Japanese
who have become naturalized British sub-
jeets, and one would naturally think that
being British subjects that they would
have all the rights and privileges of Brit
igh subjects; and one right which It looks
upon as most sacred, and jealou guarded
and maintained by the publie, is the right
to exercise the franchise; and that right
to exercise the franchise has been taken
away from the Japanese. Now the legls
lature in its wisdom has undertaken tc

take away the right In the Chine al
such, to labor underground in mines. hey

have undertaken to do it. They have done
it by regulation. They have done it, as
in the wisdom of the legislature they
concelved, hecause there Is danger to life
and to limb if it 18 not done. And as I
say, that point Is concluded. Now, I think
vour Lordshlp will agree with me that
there Is the power In the legislature te
take property even without compensation,
from the individual It would not perhaps
Le according to the moral law, nor would
a legislature perhaps do It Jut still, [
think, amongst lawyers, it is admitted that
there i8 paramount right in the legislature
to take a man’s property and not give him
compensation for it. Therefore, If this
goes to deprive him of a certain avenue of
iabor, in order to protect life, that is not
anything that transcends the power of the
legislature, If the legislature can take
away the power from a man to vote, the
legislature can take away from a man the
rower to labor In any particular way. It
is not a total abolition of his right to
labor, it says that he shall not labor un-
derground in mines. And It is a matter of
common knowledge that there is lots of
other lahor In this country for this class
of people. DBut in this particular work
the legislature has sald they shall not be
employed, and cannot be employcd. And
it is because of their bheing employed that
I submit to your Lordship I am entitled
to come here, and having ploved that the
Act is a contravention of the law—the
employment of these men, and being an |
that in itself gives me the right

gal ac
1o move.
I would like also to cite the case of At
torney-General ) Ashton Recreation
Grounds Co., 1903, 1 Chancery, 101; it is
not in the library. Also Attorney-Genera!
v, Great Kastern Railway Co., 11 Chancery
Division, 449; I refer your Lordship partie
ularly to page 484; there, Lord Justice
James deals with the trangression of the
tatute law, This is the case of a rallway
company, “Of course, If such a company
as that were allowed to embark in a gk
gantic coal business, it Is easy to see that
coal proprietors were not likely to be
served on the line as they ought to be
served, and there might arise other incon-
venlences. 1 am far from saying that a
railway company ought to be permitted
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to carry on a.trade of lronmasters, or
colliery proprietors, or rolling stock manu-
facturers, not ‘easually, not incidentally,
not collaterally, in the bona fide conduct
of their own property and business, but
as really a distinet and separate trade. [
can conceive that such a case might be
propertly considered by the Atorney-Gen-
eral by this court, as a fraud on the legis-
lature which has created and authorized
the company only for what it professed and
undertook to do; but, at all events, it must
be something great, something substantial,
to warrant such interference. It 1s mot
possible to define what ds, for this pur-

pose, great, what is substantial,
any more than it is possible to
define how much of smell or

how much of nolse amounts to a nuisance
or what is or Is not reasonably incident to
a business. But generally speaking, it
not practieally difficult to ascertain when
the line has been clearly transgressed, and
in this case, speaking for myself, 1 should
say that the facts do not show any ground
of complaint on the part of the public, even
if the agreement has been made out to be
theoretically ultra vires. And it Is, In
my judgment, to be consldered, for the
purposes of this action, that there Is no rea
difference between a body of shareholders
incorporated by speclal Act of Parlianment
for the purpose of making and working ¢
raflway, and a body of shareholders Incor
porated under the general law (now appli-
cable to large associations) for the purpose
of establishing and working any other In-
dustrial enterprise. So far as the first has
compulsory powers it must not abuse them
so far as it has statutory dutles it cannort
delegate them; so far as It Is under any
statutory prohibition or direction it must
not violate the one or neglect the other.”
Now, I submit there is a statutory prohi
bition here. My learned friend's clients
are disentitled under the general law of this
province to employ Chinamen in thelr
mines; and I submit to your Lordship they
must live up to that statutory inhibition
or prohibition; and they cannot flagrantly
and defiantly rry on their operations
contrary to the law. If they think the law
is not within the power of this legislature,
then It Is a matter for agitation in the
courts and for settlement In the courts,
we have courts for that purpose. But-
there iIs not right to flagrantly disobey It
But even in these cases it Is only where
some publie mischief is done, or where, in
respect of something intended for the pub-
lic  protection, there is misfeasance of
wnfeasance, that the Atorneyv-Generd
ought to interfere, If a particular land
owner has cause of complaint, it is for him
to appeal to the tribunals., If as between
the company and Its shareholders there is
a wrongful application of the capital, or a
wrongful incurring of liabllities, 1t is for
the sghareholders to complain; if as between
the company and any persons outside the
company, it Is entering Into contracts ultra
vires, it is for such persons to take pro
per advice and guard themselves from risks
which they are perfectly free to avoM, 1




cannot myself see any px']}('iph- on which
the Attorpey-General Is u‘lntvrfm'(- with
a railway company's contracts because they
are ultra vires any more than he would on
the like ground interfere with the contracts
of any other incorporated joint stock com-
pany, carrying on any other Industri I en-

terpri That is quite right, it scems to
me. “In neither case Is it, in my juds-
ment, for the Attorney-General to take
up the complaint of a rival trader who

says that the company Is trading In some-
thing which it was not established or in-
corporate d to trade in. I ecannot think that
it is 'for the Attorney-General to Invoke
the court, nor for the court so invoked, to
interfere to prevent a gigantie” and so on.

That it, your Lordship; but If the At-
torney-General of the Province is not to
be entitleg to come here and state to your
Lordship what the law of the province lIs,
and ask tl it should be obeyed, who is
entitled to come here? I submit again that
the miner could come here. I think he

ed in
under-

I think the white miner el

1 nine along with the Chinamen

round 11} come ere nd say, I am sub-
jected 1 possi injury which is aimed
it by ¢ statute; and this company Is
compelling me, In this sense, that unless [

lose my la and my right to work there~

mless I go away and lose my right to las
bor there for myself, 1 am subject tora
peril that the legisin e says I shall not
be weted to. Our evidence shows that
there mre white men In fhis mine along
with the Chinamen, and the statute says
there shall not | Chinamen underground
I that 1 nmn entitled
to fore your Lordship,

proved, that
in em-

1 have
n illegal act

o en underground; they
1 white miners to 2
peril w 1 the statute says they shall not
subjected t They ieting outsid

t r po they are not living wit
transcending thelr

are carrying on
een specially dealt

with and specially gislated in ref nee
to for tl general protection of property
and f It is clear, my Lord, from the
very langunge of the statute What has
the |egislat in its mind? The protection
f life and limb. Now, 1 submit to your
Lordship 1lmb

the protaction of life and

must certa y be the life and limb of those
people and that man underground; I snhmit
that it must be the life and limb of the
person  also who is casually pr 4
along the publie highway in the n

submit that the

wod of those mines; 1
legislature seized ‘upon the particular faet
If, and S$aid that in thes under
ground there shall not be employed a class
of people who will jeopardize the life or
limb of the fellow-workmen there.

This coucluded M Merutllps' argument

1ts mines

His Lordship—I won't trouble you, Mr.
Luxton. In the affidavit before me there
18 no statement to” where this mine Is
situated, beyond, Union; there Is noth-

nor is it suggested in the affi-

ing to show,

davit, that there is any danger to the pub-
uie by reason of the proximity of a settle-
ment to that mine that is belng worked,
or by reason of the mining operations be-
ing conducted so close to the surface as to
become a nuisance or lkely to injure peo-
ple in the neighborhood. The case rests
simply on this, that a statute prohibiting
the employment of Chinese underground is
being violated, And there is a suggestion
contained in the affidavit that the lives
of other people employed underground are
endangered.

In granting Injunctions, especially where
there is a going concern, such as a colliery,
the court has to proceed carefully. It is a
very serlous matter to interfere with any
person’s business, There are cases over
and over again where the court has refused
to grant an Injunction against a colllery
on that ground. In a the public are
interested in seeing that the thing is car-

sense,

ried on. But that does not by any manner
of means, make the system of carrying
on the mine a matter of public concern

Now the Attoruney-General contends that
the system on which this mine Is cariled
on Is a matter of public coneern. I am not
able to see that it concerns the publie in
any way whatever, It is not a public
question. Certainly it is no question
allecting the publie or likely to affect the

publie to such an
allowance of

to call for the
-which Is a

extent as
1 injunction

very extraordinary remedy This court
does not grant an injunction for the pur-
pose of enforeing moral obligations, nor
for keeping people without the range
the criminal law. There usually must
* some right—a right of property, or some

right at any rate—infringed o1 ely to be
ifringed. The miner who is employed In
that mine has no right to come here and
kK for an Injunction, because he has no
right of property, he has no proprietary
right which is being Infringed. The Attor-
I8 not entitled to obtain an
this court, because there
S belng Infringed or likely
to be Infringed, The public not eon
d in this particular matter., To use
inguage that is referred to in some
of the cases—the affidavit does not show
that the public Interests are so damnified
to warrant the issuing of an Injunction
n this ease, The motion will be dismissed.
content with the deceslon, it was
decided to exhaust every remedy possible
'he next regular s ngs of the Full Court
it wl an appeal from Judge Irvin

on could be rned, would not take
place until November. Under instructions
from the Attorney-General, Mr. D, M.
applled to the Chief Justice on
17th for a special sittir of
Court to be granted at , In
bring on the appeal without de-
Judges found, however, that It
Impossible to hold sit-
the Fall A were commene-
the Judges were leaving at
for the different points throughout
Province where the Assizes a held,
The matter is not ended yet, by
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means. Everv resident of British Colum- the gfght off Sge ?rmim't‘ to regulate Its

bia who Is interested in this Chinese labor oy ‘ln)mu,r)g\g 8. Amd they can rest
question will appreclate the diligence and assured that, thie \t(-lmde fovernment

earnestness which the Conservative Gov- aré Sustained, this quesfipn will be
ernment has shown in bringing the mat- alldgwed to xﬁ‘ jut will e foughtiut to
ter to a head and endeavoring to assert .H,ﬂ ..mt#f

‘it "esort




