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FAÀLCONBRIflGE, C.J.K.B. SEPEBRm 4TH, 1912.
WALKER AND WEBB v. MACDONALD.

GRÂHAÀM v. MACDONALD.

Principal atid Âq(,nt-Afet's Commissioi on1 Sale of Land-
Liability-Iiidemni'ty by Purchaser-Third Part y-Cts
-iability of Vendor for Iwo> CommwtiL*n.

Actions by land agents for commission on the sale of prop-
e'rties of the defendants to G. J1. Foy Limited, brought in as
third partie.

Tihe plaintiff Walker and Webb and the plaintiff Crahami
eaeh claimed a commission on the same sale.

W. E. Rauey, K.C., and Il. E. Irwin, K.C., for the plaintiffs
Walker and Webb.

D. Inglis Grant, for the plaintiff Graham.
G. P. Shepley, K.C., and G. W. Mason, for the defendanta.
H. J. Hearn, K.C., and R. J. Maelennan, for the third parties.

FALCONBRIDGE, C.J. :-Thie plaintiff Grahamn is entitled to thie
commission. There will be judgmnent for hum for $1,750 and

sud Webb are not so entitled.



4acdonald had shewn i m Graham's card, and Blaclifor
ýessly repudiated Graham. Yet when lie ascertained (
id not know it ail along) tbiat Graham iras, to put the cai
.1y, busying hiniself about the xuatter, it never oceurred 1

as a proper thing to do, to tell Macdonald. Hie assure
defendants thiat lie came to close the deal huiseif, that r
but Williams iras in any position to look for commissioi
that lie would look after Williams. The clause in exhibit.
agent introdueed buyer and seller," was read over to hir

he well knew the objeet of its insertion, Hie munst be takE
nve intended the vendees to act on it and- on bis silence. as 1
t be knew about the action of those who~ noir daim con
ions.
rhe vendors acted on these representations and reduced the
e froin $72,000 to $70,000.
rherefore the third paties, G1. J., Foy Liniited, are bour
iake this good to the defendants, anid the defendants wl
Sjudgment against the third parties for $1,750, plus ti

ntiff Graham'xs costs, plus the defendants' costs in tl
iarn suit, snd costa of akn G. J. Foy Limited thiz
ies and of the trial. In iother wordas, 'the defendants ai
tfled to coimpete ind t as ,Gham, ad to their ou

rhe saine resuit would follow as to the third parties



NJ GR() v. DONA4TI.

A. R. Cole, for the plaintiff.
F. I KeeerK.C., for the defendant.

LUNNOX. J. :-It is flot denied that it was an explosion of
dynamite that caused the injury complained of in this action.
This i. the contention of the plaintif!, and the evidence for the
dJefenice affords frequent reference to hole- No. 3 as being
charged with dynamnite-the defendant Iiimself suggesting that
it mnust have been a very liglit charge.

It la not suggested that it w-as accidentally charged, as by
dynamite dropping into it, or accident of that kind. The five
holes were drilled on the mnorning of the accident, and the drill-
ing was completed ofily a few miinutes before the explosion of
this bole, No. 3. The hole in question was deliberately, or at
all events intentionaily, charged hy somne one. There was only
one person who had a right to do this. This was Frank Gai-
zarluo, the foremnan, who came upon the works that morning,
and who was expressly and distinctly put in superintendence of
the works being carried on, and particularly of the blasting
operations; which included, as incidents thereof, drilling, plug-
ging, cleaning out, loading, covering, and firiug. There would
be other duties iii connection with the blasting, of course-
these are the manifest ones. The defendant put the plaintiff
under t~he charge of the foreinan, as his assistant. Hie assisted
in exploding the first and second holes, and the foremnan then
set hlm at work cleaning ont the third fiole, and watelhed himi
for at lest part of the time lie worked at this. The defendant
came along and assisted the plaintiff at this work, and liad only
temporarily stepped aside, to look for or to speak to the foreman,
ln possession of the dynamite, and swears that no one else at
the. works, that mnorning, had dynamite. The suggestion, there-
fore, in argument, that the plaintif! mnay have charged the
bole, luto which lie was forcing a drill with a beavy sledge,
is not only without a tittie of evidence, but without a vestige
of reason to support IL.

1 amn aêed to infer that the plaintif! malieioualy committed
this crime, and deliberately exposed himself to its results, yet,
in the. saine breath, it ia argued-and it is to ail intents and
purposes the sole defence set up-that J cannot pousibly corne
t. the. conclusion, or, lu other words, fixid as a Iact, that Frank
4JaIaarino put dynamite in hole No. 3, and yet rerned within
the dang zone. 1 ican only find iL, of course, if there le drect
or circiwustantial evidence to support it. Juries are doiug tlis
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thing ail the. time, with the apoal of thei Courts, ongrv
criminal charges. tooyia ie ht the. for.nian inten4e

to d wrng o wa gulty f wrsetiian forgetfulness or ngi

par, culdI hvesai -tat heciruratanesafforded no eI

ontecrr,1, hn tha theony resnal conclusion t

place dyaitbi h N.3
t i rue hthei isneete inss o #vi

inas. eadh sa xeiecdmn u xeine e
ar ogtu ndsmtmscrees n i rptto n

eann oe antbesi e euafctdb h susi

this eue



RAINY RIVER BOOM CopPN v'. RÂIN Y LAKE LUMBER CO. 5

I was not very favourably impressed by the plaiutiff's éhi-
dence. lIe elearly exaggerated the. resuit of isi injuries. I
amn satiafled that he will be able to do some work, and earu
mouey, tioiigh fie wiUl certaînly b. seriously handicapped lu the
struggle. 1 ar n ut disposed to accept bis statement of average
wluter earniugs of $5 a day; and, lu any eveut, thîs evidence
is not relevant. It lu uot what is earued in other occupations,
or oven what the plaintiff was earniug at the work ln question,
but the. average earnlngs for three years lu that occupation, or
$1,500, whichever la the. larger of the. two anms. There la no
evidencf, ou thia heading. I kuow that tii. plaintiff was getting
$2.75 a day at the. time. This, witii steady employmient, would
coms to more than $800 a year, but there la uno evidence as te
duratiou of employment. It ia uot the elass of evideuce con-
temlplated lu the. statute, and I ama net disposed te strain te
asslst thie plaintiff upen this point.

The. utmoet, therefore, that the plaintiff la entitled te la
$1,500. The defendant lias pald towards decters' bills and
hospitai expenses, $54. I tiik I have power te deduet this,
and it ouglit te be deducted.

1, tiierefere, direct that judgmeut b. eutered for the. plain-
tiff againat the, defendant for $1,446 and the. coas ef thia
act;ion.



MuLocXc, -CJ.:-The plaintiffs were incorporated by artieli
of incorporation issued umder the. Iaws of the. State of Minnesol
sud dated tiie 23rd February, 1889, wiih artices purported 1
empower the. plaintif.s te construet and maintain booms an
otiier works on the Rainy river, to drive and sort logs passiE
throughi their booms, and to charge tola for the services :
rendered. Thns authorised, the plaintiffs, in or about the yei
1889, constucuted a portion~ of their works. On the. 27thFebri
ary, 1905, amending articles werê issued declarlng that the gei
oral nature o>f the. plaintiffs' business shudbe, "the improv
ment of the. Rainy river from its menti at the. Lake of the, Woo4
to the. fails of said river at International Falls ... by cleai
ing, deepening ... the. channel ... and s0 keeping ai
maintaining uid river and the. said iniprovements and works :
repair as te reuder driving logs and floating tiniber therec
reasonably praeticable and certain, and to drive, tow, booi
sssort, hold, distrubute and otherwlue ha e legs...
uaid river . su.ad toclle tollsansd charges for su(
services, ' etc.

On the. Gti April, 1905, thie Wir Department of the Gover
ment of thc United States granted a permit te the plaintifs:
extend, and4hruo tiiey did extend, their works enster]
. . . Piles. were driven along the. stream. at places sometixn
inthe middle and at thr e ta but notin themiddle oft]
stresin, and booms cnetdby chiswere< secured in a ce
tinuous lino along~ these piles up~ the. .zemecept where
oue place towàads the eateyed an pnu was lef t for V'
purpose of ealn esl o astruh otees ft

shiore. At the. lower or wetl en 4ohe.oo were era

sorted.

ing business in that Prvne 4i aw-l are aituate

Ontrio o th nrthrl shre f he aiy rve, smedt
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... Ontario. In connection with their mille, the defendante
hiad also erected a boom some two and a hall miles in length
along the Rainy river for the purpose of eatehing and seeuring
their loge as they floated, down the river. This boom was in
existence and in effective condition ini the years 1 '906 and 1907,
and was then suificient to enable the plaintifsé W separate front
the loge of other persons ail their own loge as they floated down
the river, and to take proper care of them.

The Rainy river commences at the foot; of Rainy lake, being
eeparated therefrom by the International Palle, and flows weet-
eriy some 80 miles into the Lake of the Woods. Throughout ite
whole length, it is a navigable river, floatabie for loge from shore
to shore, and is severai hundred feet wide, with a current of
from two te three miles an hour, and itis floatabie character wus
flot inxproved by the plaintiffs' w-orks.

A number of lumber companies, îneludùng the defendants,
conduet lumber operations on the upper waters contributory to
the Rainy river, floating their cuts of loge down Wo their re-
spective mille, situate along the river bank. Their practice wae te
eut loge in the winter and haul them on the ice. Then in the
spring the loge. mixed together 'and floated down the river
towards the mille, each miii biaving certain boom accommoda-
tions of its own. One of these companice je the Rat Portage
Lumber Company, who owvn two mnille; one of themi bemng situ-
ate higher up the river than are those of the defendante and
other of the millowners. Their other miil is at Kenora, at the
foot of the Lake of the Woods. At the westerly end of the
plaintiffs' boom, it is neceseary to separate the loge of the Rat
Portage Luinber Company from those of the other ownere oper-
ating iower down the river.

The Rat Portage Lumber Company control the plaintiffs, and
it wouid seem that the original object for which the latter's
boom was constructed was Wo enable the Rat Portage Lumber
Coempany to separate their loge from those of other companies.

The Rainy river rune between the Province of Ontario and
the State of Minnesota, and under the Ashbnrton Treaty it is
established as an international river, and ite thalweg constitutes
thie bouudsry lime aiong ita course between Canada and the
United States.

The dfnats; erected their mille and booms in the year
1904, and in the yoars 1906 and 1907 continaed iumbering
operation~s on their limita in the vieinity of Rainy lake, watering
their log iu that inke and ite tributaries, in common with the



logs of ote umemnalofw. h mixed together, flQated
down thie lake, owe th .als nd i*itê the. Raiy river. At this
point~, if unnefrdwlth, the Iogs would have distributed

theselesover the whole river on thir way down, although
probblythegreaer roprtio wold ave been earried by the

souh o an inidethemai bom, herbypreventing a sub-
.tuitial portion of *Iwm fla iown (wbiçh they otherwise
woiu1d have doe in Caainwters aog the north. side of theq
boomu. Thei fndns being prepare to sepairate their I.ogs.
fro the restobjece otepanif hanclln orin any way

intrfeingwih tem.Theplintffs hoevr, at the weterly

Portage LubrCmay rmteo the. other mill-owners,

sepratng ts ogsfro te oher asthe flatd éTwnthe river~

TheRatPorag Copan's-los tussepratd mounted to

plantffsinrepec o te lgsof190 ad97 wa thia sepaa.
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by the route pursued, to the Rainy river. This neeessity, added
Wo the fact that the defendants were deriving no benefit frointhe unauthorised interference of the plaintiffs with their logs onthe way Wo the mil], and had forbidden the plaintiffs Wo inter-fere with thenu, negatived the inference of an implied contract.Mr. Shepley argued the case as if the defendants were solelyresponsible for the niixing of their logs with those of otherowners, and, therefore, were liable Wo the other owners for thecost of unmnixing. Suclu, however, is noft this case. The mixingýwas the resuit of commron action....

1 amn of opinion that the defendants are flot liable to theplaintiffs on any ixnplied eontract.
The other ground on whieh the. plaintiffs rest their dlaim is,that they are legally entitled Wo naintain their works as a whole,including the sheer boom, which is wholly within Canadianterritory, and, by means of their worlrs, Wo taire and retain 'pos-session and control of the defendants' logs as they float downthe streanu, and until they are cauglit by the cross-booms andsorted into pocliets, and te charge the eompany for such services.The detendants deny the riglit of the. plaintiffs Wo interfere withtheir logs or Wo payment for sucIl services.
Much the sme question as is izivelved here came betore theCircuit ourt of the State ot Minnesota, and was there deter-mined adversely Wo the plaintiffs, and that decision is pleaded inibar to the. preseut action. IBy the treaty between Great Britainand the UJnited States of the 9th August, 1842, eeznmonly knownas the. Ashburton Treaty, the. Rainy river is made part of Uicboundary line between Canada and thc United States, the. treatydcclaring that it "«shail b. free and open Wo the. use ot the. sb-jeccts and citizens ot both countries. " The. middle of Uic channel tor thalweg of thc river, marks the Uine ef separation between the.two eeuuitries: Whatson 's Elernents ot International Law, 4tiied., p. 297; this treaty cenfirnxing the presiuptien of law thatthe ri<ht of navigation is commun Wo tiern both.



ntrol
the r

portic
luired
remnV,



RÂINY RIVER BOOM CORP'N v. RAINY LAKE LUMBER CO. il

improvernents on a highway, to pay toils, the. person erecting
suelh imiprovements has no riglit to exact toUs from. sucli usera.
The principle is the saine whether the. publie way b. on the water
or on the land. Ilere, in epite of theý illegal worka en the river,
it remnained publici juris....

tReference tb Tanguay v. Prie (1906), 37 S.C.R. 657, 667.]
Thus far 1 hiave deait with the question iii the view that the

sheer boomr is an inseparable part of the plaintiffs' works; but,
asauingl that it is flot, tiien the. question is, eau the plaintifs
reever in respect of the. remnainder of the works? The main
boom, beginnl*ng at the west end of the gap below the sheer
boom, extends westerly down tii. river somne twe, and a half
miles, wiien it reaches tiie catch boomns, pockets, etc.

1 . . . find that the easterly one hall mile of this main
boomi la wholly within Canadian territory,. .

This portion of tii. main boom, like the. sheer boom, is unlaw-.
fully iu the river. If it and the. sheer boom hiad flot existcd, it
is reasonable to suppose that many more loge would hiave passed
down the. river on tiie Canaidian aide o! the boom ...

What I have said in respect o! the legal censequence o! the
existence of the sheer boom applies also to, tii. case o! the unlaw-
fnl hall mile o! main boom.

But, apart fromn the question whether the works of tiie plain-
tiffe, in whole or in part, are Iawfully in Ulic river, it is to b. ob-
served that the. riglit te ereet and maintain thcmn ie quit. differ-
eut frem Uice riglit to collect toUls, which is the ouly issue involved
in this action. The. defendants are asking ne relief, but simply
resisting a mnouey claim. The. works may or may not improve
the navigability of the river; tii.> may or mna> not b. lawfully
there; but, se far as the defeuce is coneerned, tii. sole question
ie, whether the. plaintiffs are entitled te reeover moue>' damnages
in respect o! the, defendants' logs which passed through the.
woroe in the. years 1906 and 1907.

The, legislation of the. State of Minnesota le the. ouly leglela-
tive autiierit>' upon whieh the. plaintiffs rel>' as authorising
tiiem te impose toill. Had the State Legislature power te grant
sucli authorityl

Uniler the .A8hburton Treaty, tic citizens of the twe coun-
tries became entitl.d te the. free use e! tii.' river, The Legislature
of the State of Minnesota lias purported te deprive thm ef that
rigiit by granting permission te the plaintiff company toe xact
tolla. The. undiaput.d evidence le, that the State Legisiature
had no> jurisdietion se tù, repeal, that clans. in Uic treaty.
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ter puirporting tQ entitle he to mps toila or otiier charge
is ultra vires the. State Leilture and nuil and void. The pr

mit raned b th WarDeprtnint oesnot asalit the plain-,
tiffs; it m.rely sanctions an extension of their works, mubjeot to
the. condition that "the coiupsny shall uot exact toils or charges
for the pasg f Iogas or rafts or Chier forms of navigation.

Mr. Shepley sogtt hwthat this condition was void.
It isnot, owever, ncsayto deemietat point; but it is
suffiient to say that nothing in the. permit autiiorises the imposi-

I, thereforethn tiiat tbe plainif have no leiltlve auth-~
ority to exact tolla»or otiier cags

navigation of the river~ for~ al uroe man fret to each citi-
zenof hetweeoutresunlssh. shallby contract, express or

The. defednshv o odpid thmeves; and, there-
fore th plintffsarenotentte tomiti this~ action, wichi

DiVIIONL CURT SFTEm3ER12Tu, 1912.

HERO . OONO .. O
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the lunes, and bis horse started to cross-the lust east-golng car
having got about 30 feet away by tiis time. Two cars had passed
to the west daring titis period. When crossing, lie saw a third
west-bound Car. When it came withîn four feet of bis buggy, 1Le
grabbed the whip to get over, but did flot aueceed ln esoaping:
the car struck the riglit front wheel; lie was thrown out and
hurt.

Three acts of negligence were alleged: (1) flot sounding the
gong, thereby lulling the plaintiff into a sense of security; (2)
flot sounding the gong wheu the motorman saw that the plain-
tiff's horse was on the track; and (3) "the motorman saw him
or ouglit to have seen him in sufficient time to have enabled
hlmi, if lie had used the appliances whichi lie had at lis commrand,
as hie ouglit to have used themn, to have stopý>ed the car and have
avoided the collision. "

After niuch evidenco had been given aud after a careful
aud unexceptionable charge, questions were left to the jury
which they answered thus-

"Q. 1. Was the motorman gullty of negligeucef A. Yes.
"1Q. 2. If so, of what negligence? A. By flot applyiug the

brakes when lie flrst noticed plaintiff heading across the traeks.
"Q. 3. Could the plaintiff, by the exercise of reasonable care,

have avoided the accident? A. Yes.
" 1Q. 4. If lie coui.d, in what respect wus lie negligent?7 A. In

not seeing lie had sufficeut time to cross to the uorth side of the
tracks lu safety.

"1Q. 5. «Wss the accident caused (a) by the negligence of the
motorman? (b) or by the. negligence of the plaintif? (c) or
by tic negligence of both? A. Both.

"1Q. 6, (Jould the niotorman, after lie saw the. plaintiff ias
about to drive aeross the traeks, by the exercise o! reasouable
carq have avoided the accidentt A. No.

" 1Q. 7. If h.e could, of ivhat negligeuce waa lie guilty? A. In
waiting until too late before applying the brakes.

"1Q. 8. At wliat sum do you asesthe plaintif's daags
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dismissing this action. The jury have been rather friendly to
the railwaýy companiy. 1 cannot help it.

"Mr. Mý,aeGregor (counsel for the plaintif ) asks for a stay.
'<H-i. Lordship: 1 had not observed that the jury had* struck

out the 'No' in answer to the 6th question. But I have asked
themn if their idea wus that the niotorman after he saw the posi-
tion in whichl the plaintiff was could not, by the exereise of
reasonable care, have prevented the accident. They said that
was their view. 1 will gîve yen a stay."

The appeal was heard by MULocK, C.J.Ex.D., CLuTE and
RIDDELL, JJ.

Alexander MNacGregOr, for the plaintiff.
D). L. McCarthy, K.C., for the defendants.

CLUTE, J. --.. . It will be seen that the jury found that
the niotorinan was guilty of negligence ini not ppplying the
brakes when he first noticed the plaintiff heading across the,
tracks; that the plaintiff, by the exercise of reasonable care,
could have avoided the accident; and that lie was negligent
in flot sooing that he had suffieient time te cross to the north
aide of the track in safety, meaning, as 1 take it, that lie sheuld
have soon that he had net sufficient time to cross te the north
iu safety, aud should net, therefore, have attempted it. They
further say that the accident was caused by the negligence of
both. .. .

The question of ultimate negligeuce was clearly submnitted
te the jury; but, as the answers now stand, the jury have net
deait with that question, unless it ho that their answer te the.
second question was intended to deal with . .. ultiinate
negligance....

By the answer te question 5 .. . both plaintiff and de-
fendants were guilty of negligeuce. If the answer te question
12wss net mntended by the jury to roter to ultimate negligence,

thon the jury have net deait with that question, the answers te
6 and 7 having both been struSk eut on the second occasion when
they rotired, unIess they sufllciently answered that questions
on their returi.

The. jury, during the course of conversation, said clearly
onough that the motorinan could net have aveided the accident
whon ho noticed it; that is, I take it, when ho aaw the plaintiff.
But, on their second return, when the anawers te questions 6
and 7 had been struck eut, only titis was said. " The only change
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The cms is then redueed to thîs: (1) no negligence found
against the defendant as te speed or flot ringing the gong, which,
upon the charge, were referred te as original negligence on the
part of the defendants; (2) negligence on the part of the plain-
tiff in net seeing that he had time te cross the track; (3) ulti-
mate negligence on the part of the metorman in not applying the
brakes at an earlier stage when, according te the witnesses and
his own evidence, lie miglit have stopped the car notwitbstanding
the negligeuce of the plaintiff.

The evident-e is very contradictery apon alineat every poiitt.
Pive of the witnoeses fer the plaintiff swear positively that the
gong did net seund. A nuniber of witnesaes for the defendants
swear that it did.

The jury net having found ini faveur of the plaintiff upen
this issue, it must be taken that the gong did seound.

I one view of the findings, they may meail that Mien the
mterinan saw the plaintiff it was tee late te &top the car.

The resuit etf the jury's findings and of what teek place at
the trial witli reference te their answers and questions put by the
learned trial Judge, leaves uncertainty, in my opinion, as to
what they ineant.

1 tbink there was evidence ef ultimate negligence. that could
net be withheld Ironi the jury, and that they could have given
ne elear and sulffcient answers te the questions submitted to

There sheuld, therefore, be a new trial. Cesta of the former
trial and of this appeal te be costs in the cause.

MuLoOK, C.J., agieed with CLTEu, J.

(dissenting), wus of opinion, for reasons stated in
.o case wss made of ultimate or causal negligence,
Lppeal should be dismissed.
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The plaintiff, on the 4th April last, filed a joinder of issue
and reply; and, five days later, asked for particulars of the
"specific actions of the board of control and city counceil re-
ferred to in paragrapli 6," and "of the specille allegations of
fact whîch are referred to in paragraph 7 and whieh are therein
alleged to be true."*

On the 10th April, partieulars were given. Those unider the
6th paragrapli consisted of eight matters in respect of which, it
was said, the ratepayers were dissatisfied, which were also those
referred to in the lth paragrapli as matters of publie interest
and conceru. Under this latter paragraph, the specifie allega.
tions said to be truc were also given. These were, lu effcct, that
the plaintiff was flot as competent to be a controller as Mr. David-
son liad been, lie having been a very succcssful mn of great
ability and of municipal and business experience, wliereas the
plaintiff lad been conspicuously unsuccessful in business mat-
tors of his uwn and iu those of others iutrusted to him.

The ground of the motion is, that the defendant (if 1 rig-htly
apprehiend counsel's argument) should have pleaded a justifica-
tion of the innueudo and set eut facts on which lie relies as to
this, and that lie is attempting to evade this by the course adocp-
ted, as lie lias distinctly said in paragrapli 7 of his partieulars
that lie lias not made nor dues lie make any charges of misconduet
against the plaintiff as a member of the board of control or of the
council.

The cases cited whichi are muet in point are the following:
Crow's Nest Pass Coal o. v. Bell (1902), 4 O.L.R. 660; Digby
v. Finaucial News, [1907] 1 X.B. 502; Hunt v. Star News-
paper, [1908] 2 K.B. 309; Peter Walkers v. Hodgson, [1909]
1 K.B. 239.

The last is the one nearest to the present. This secins to
shew that the defendant canmot be required tu change his plead-
ing, if lie la prepared to rely on the plea of fair comment, and
hopes to shew that the. fscts given in his particulars are aub-
stantially true, sud that the commenta made by him and based
iipon those truce facts were fair sud sudh as, lu the opinion of
a jury, miglit reaaunably have been made (p. 251)'; also (at p.
257) it vas aaid by Kennedy, L.J., quuting Lord Atkinson's
judgmeut in Dakhyl v. Labouehere, [1908] 2 Ki3., at p. 329:
" A personal attack may forai part of a fair comment upon given
facts truly stated if it b. warrauted hy those tacts-in other
words, in my view, if it b. a reasouable inference from those
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costs to the defndn in the. cue ony, the point being oeof
some ifcly The plinif ayhve leave te auwuid, if it i

DVIONA OURT. ETmE 14TuI, 191Z.

KINSAN . KINSM»i.

Contra-ct-Poisr Notes Fru-ounrclim-Rei9aqp

ment of Mooey Paid for re ini CoeIpan-Evidece-,

Appeal by the litf ml .Knmnfo h ug
Ment Of RIDDuuL J 4, Q.'W. 66, in faeuf the defeudiLut

I. F Helmuh, KC.,andW. M Melemntfor the. appel-
lant.
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iioniey back for the stock, thie aippellant w-ould take the stock
froii lier and pay her the face value of it; and the reapondent
and lier hiusband, by way of counlterclain, repeat the allegations
of their statemient of defence, and daiim against the appeilant the
$3,500 on her undertaking and aigreemient to take the shares %rmd
pay for theni.

13y the judgrnent pronouneed at the trial it was ordered and
adjudged that the note for $2,500 should be delivered over fo
the plaintiffs in the action to be caneelled, and that the signa-
ture of the appellant on the note for $1,000 shouild be canceiled,
but that it should "rernain as far as the signature of R, E. Kins-
man thereon ia concernied," and that in ail other respecta tlWe
action shoiild bc disimissed;- and it wua further ordered and ad-
jiidged that the respondent should recover on lier counterclaiîn.
against the appellant *3,500; and it is froin the judgment on
the counterclaiim that the appeal ia broughit.

There waa a direct confliet of teatirny as to the agreement
aileged to hiave been made by the appeilant whichi forma the
subject-matter of the. counterclaini; and, if the case turned upon
the oral testiiuony oiily, and the learned Judge hiad reached his
conclusion as to the credibility of the witnesses after seeing and
hearing ail the withiessea, has finding could not properly be lis-
turbed.

1 arn, with great respect, of the opinion that the doeumnentary
evidence addneed at the trial, and that put in by leave on the
hearing of the appeal, is quite incon.aiatent with the existence of
au agreement by the appellant to take the shftres off the respon-
dent'. banda at face value or on auy other ternis, and makes it
elear, 1 think, that any agreemnent on the subject that waa made,.
if auy was made, waa an agreement by the husband of the appel-.
lant snd by him alone....

f Sùmmary of the oral evidence given on behaif of the
respondent.1

The. alI.ged agreement to take back and pay for the stock,
as w>ell as the conversations deposed te by the respondent, were
categorically denied by the appellant and lier husband.

Evnif there were no correspondence to throw liwzht ¶uuon
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ini order to fasten upon the appellant the liability whie is 180
to be imposed upon lier, without a serap of writing to sur
the statements of the respondent and hier husbaud as to the
rng of the somewhat unusual agreement whieh the appella
alleged te have mnade.

The testimony of a party seelring to fasten saeh a liahil
another, as to what were the ternis of the. agreement alleg,
have heen made, should at Ieaast be clear and specifie; and in
respect the testimny of the respondent is wanting, and, ii
opinion, unsatisfaetory....

The correspondence, in my opinion, makes it clear on v
side the truth lies.'**

[Summary of the correspondence.]
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Paper Mleof Canada Lixnited, during the months of JuIy, Aug.
ust, and SePtember, 1907. I3 RiTTN, J., ini a written opinion,
iade a full statement of the circumstances in whieh th~ e -

ment was arrived at and of the other facts and cîirustanlcees
of the cae, and set out the correspondenee hetween the
parties. The defences pleaded were: (1) that thet agreemeut re-
lied on by the plaintiffs was merely a giuarantee of the defend-
ants that they would'pay a debt to be incurred( by' the receivers
and managers of the Imperial, Paper Mills Company, aInd thatt
no such debt had been incurred; (2) that, as ag-ainst any sueh
debt or liability by the receivers and managers, they hiad, and
the defendante in this action had, the righlt to contend that the
securities which were takeni by the plaintiffs from the eoilpany'
were inoperative by reason of a truist deed by the eompilany to
secure certain deh)entuirý-hIo]lers, and also that these sveiriteisý
were invalid by reson of non-comnplianee with the Biank 'Avt;
and (3) that, of the loge cual delivered bY the plintiffs to
the eompany, 3,000 cords at least were the propertyv of the do-
fendante, and flot of the plaintiffs. 1Jpon considering the plain-
tiffe' claim and thiese defences, and upon his view of the facts,
the learned Judge pronounced in favour of the plaintiffs for the
recovery of $20,932.45, with costs. F. B. Hodgins, K.C., and
D. T. Symons, K.C., for the plaintiffs. J. Biekuell, K.C., and
W. J. Boland, for the defendants.

INGLIS v. RicI-*ARnsow-MÀsA-;F IN CHIAM13ERS-SEPTll' 12.

Discover-Examinati'on of Plaintiff-$ale of Wlhcat-De-
st ruit ton b~y Pire-Loss, by wihomn Borine-Pr-opertyl Passing-
&ope Df Examination-Relevancy of Qutestionis-Fýor-mer Deat-
ings between Parties., j-Motion hy the defendants for an
order requiring the plaintiff to attend for re-examnination for
diacovery and answer questions which hie refused to answer uipon
thle original examination. The plaintiff bought fromn the defen-
dants and paid for 4,000 buashels of wheat, of whîch only 1,000
hvaiiels were delivered. The plaintiff received froîn the defen-
dants ordere on the agent o>f the Caniadian Pacific Railway Comi-
pany at Owen Sound to deliver the 4,000 buehele to the plain-
tiff, out of the defendants' wheat in the railway company's
elevator; but only 1,000 bushele liad been delivered when the
elevator was burint and all the defendante' wheat was destroyed.
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The pli4tiff sued ftor the prioe paid by him for 3,000 bhel
The point for determination wap. whether the loss was to be on
by the plaini or the defendants-Wbhether the. property hc
pa.sed tothie planfo wasustillin the defendants. The lrL
tiff deoline4 to nse questiens as to former dealings withth
defendants, and as to whete he paid sterage or any ohz
chiarges to the. rilway company for storing the grain or ohr
wise, and other quesin baing on the. usual course o ef l
ipg. In their statement of defence, thç defendants said h-&t
the sales out of whih the. action arose were made aceordiug n
the. usual anud or4inary practiee fellowed by tliem iu tlieir ba_
nesa dealiugs with the plainti -settiig out the. praetice er
rectly, as wasa ditted by the. plaintiff. The Master referet, -'

Bejmi nSle th Eng.ed. pp. 31,338, 339,and said ta
the. defendants should be alloNvad to have diseev.ry fro the
plaintiff of all faots whi4àmih (not neessarily whieh ",
assist their contention that the property hhad passed to the, lia
tifF before the fire. 14 would seem useflt kuov, e.g., whehi
the. plaintiff adsoae whether lie. delivered the defendaitq

had auz insrneo h ha;wehrh had pledge4 i
and other sinilar matr.I emdto be a case in whieh
priuelple of Con. Rule 312 shudbe followed, and that
scope of dise4wery sheuld not Je naroe on either aide, o
far as practicable, "toecur the. giving of judgment accord]
te the. very rig-t and jstice o the case" Order made direci4

thiecause. W.~ N.Tl, fo he4 dfnats. C. A. M ýft


