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DOMINION LAW REPORTS

CITY OF TORONTO v. TORONTO RAILWAY CO.
Judicial Cor e of the Privy ( The Lovd Chan I 1

EXCLUSIVENESS UPON TERMINA

¢ franchise for a period of years

wer adefined are and, so f s the grantor ean, over another n
hicl hir rty | ng right fToet te T
he grante xelu wnchi I I nd a l
t I
by UrTe I A ) ih HE UAGE i AGREEMENT
He¢ REGARDED
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{ i hould be th by way of identific
han | rring ndependent right
Re 1 11 R. 581, 34 O.L.R. 456, affirmed

ArpEAL from the judgment of the Supreme Court of Ontario,
26 D.L.R. 581, 34 O.L.R. 456. Affirmed

I'he judgment of the Board was delivered by the

Lorp CHANCELLOR I'hi il has arisen out of an applica
ion by the respondent company to the Ontario Railwav and
Municipal Board, under see. 250 of the Ontario Railway Act of
1914, asking the approval of plans for a proposed exteasion
of a street railway I'he Board made an order in favour of
the respondent upon this application on  September 9, 1915
from this order the present appellants appealed to the Appellate
Division of the Supreme Court of Ontario, by whom the order

ulway Board was confirmed, and the present appeal

is against that judgment

On the original hearing, certain technical objections were
taken on behalf of the appellants, but these were summarily
overruled by the Railway Board, who regarded them as devoid

p of substance or merit.  Such objections do not admit of elaborate
argument, and, although maintained before the Supreme Court
and on the hearing of this appeal, it is unnecessary for their

Lordships to deal with them further than by saving thev are
quite satisfied the decisions of the Board and of the Supreme
Court were correct

1—-29 p.L.R
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The real substance of the dispute depends upon the con-
struction of an agreement made on September 1, 1891, between
the appellants and the predecessors in title of the respondents,
by which powers were granted for creating street railways over
streets within the jurisdietion of the city, and of a statute by
which that agreement was confirmed.

The appellants, as the governing body of the City of Toronto,
have power to grant rights of running tramways or street rail-
ways over all the streets within their jurisdiction, subject to the
limitations imposed on their authority by the provisions of the
Street Railway Aet of 1887, a statute which provided that no
municipal council shall grant to a street railway company any
The boundaries

such privilege for a longer period than 20 years.
In 1884 and up

of the city have from time to time been altered.
to 1887 the northern boundary extended to a line drawn east and
west through the junction of a street known as Yonge St. and
the Ontario and Quebee railway tracks, now the Canadian Pacific
Railway. The roads north of this point were, at this date,
vested in the County of York, by whom the powers of granting
railway rights over these portions of the roads were enjoyed
and exercised. By virtue of two agreements, made respectively
in 1884 and 1886 between the County of York and the Metro-
politan Street Railway Co. of Toronto, the County of York in
exercise of such powers, granted to the Metropolitan Street
Railway the right to construct a street railway along Yonge St.
northwards from the northern limit of the city boundary as it
was then constituted. These rights were subject to forfeiture
in certain events, but, unless forfeited or otherwise extinguished,
the rights continued until June 25, 1915.

No doubt whatever has arisen as to the power of the County
of York to enter into these agreements, or of the extent or validity
of the rights obtained by the Metropolitan Street Railway under
their terms, and, indeed, the Corporation of the City of Toronto
would have had no direct right or interest in the streets at all
but for the fact that the municipal boundaries of the city were,
in 1887, extended in a northerly direction for an extent of some
1,320 feet.  The effect of this was to place the portion of Yonge
St. and the other streets lying within this extended area under
the jurisdiction of the city, and this portion of the roads was
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accordingly conveyed to the appellants by the County of York,
but such conveyance was expressly made subject to all existing
rights of the publie or any person or corporation, and, in particular
to the rights of the Metropolitan Street Railway in respeet of
the road known as Yonge Street

In 1891 the appellants determined to offer for sale the right
to operate street railways upon its streets; a tender made by the
predecessors in title of the respondents for the purchase of these
rights was accepted, and the agreement which has caused this
dispute was entered into on September 1, 1891, to ecarry the
purchase into effeet. By this agreement the corporation granted
to the purchasers for a period of 20 years from the date of the
agreement, and a further term of 10 years if legislative authority
could be obtained for such extension,

The exclusive right to operate surface street railways in the
City of Toronto, excepting on the island and on that portion, if any, of Yonge
St. from the Ontario and Quebee Railway tracks to the north eity limits
over which the Metropolitan Street Railway elaims an exelusive right to
operate such railways, and the portion, if any, of Queen St. west (Lake Shore
Road) over which any exclusive right to operate surface street railways may
have been granted by the Corporation of the County of York, and also the
exclusive right for the same term to operate surface street railways over the
said portion of Yonge St. and Queen St. west (Lake Shore Road) above in-

dieated, so far as the said corporation ean legally grant the same
This agreement was, as is shown upon its face, in excess

of the powers of the corporation, and the necessary statute for

its confirmation was obtained on April 14, 1892. On June 25,

1915, the rights of the Metropolitan Street Railway ceased over
that portion of Yonge 8t which was brought within the boundary
of the city in 1887, and the respondents accordingly elaimed that
by virtue of their agreement, they were then entitled, for the
residue of the term which such agreement created, to use this
portion of the street for the purpose of their railway. The
appellants deny that the agreement conferred any such right.
They assert that at the date of the agreement the corporation
had no power legally to grant any franchise over this portion of
Yonge 8t., and that consequently the only rights that were con-
ferred in respect of this area were those that would have arisen
if the grants to the Metropolitan Street Railway, made by the
County of York, had for any reason been found to have been in-

valid and void on September 1, 1891.
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Their Yordships are quite unable to take this view At
the date of the agreement no question whatever existed and
no doubt had arisen as to the rights possessed by the Metropolitan
Street Railway.  Such rights were regarded by all parties as
valid and subsisting, capable no doubt of termination in certain
events, but, unless those events occeurred, continuing on to June
25, 1915, Subject to those rights, whatever they might be, and
subject to the restrictions imposed by the Street Railway Act of
1887, the municipal authorities of the City of Toronto had full
power to deal with the franchise of these roads in such a manner
as they thought would best serve the interests of the inhabitants
of the municipality. The agreement that was made granted a
term of years beyond the authorised period, but it was intended
to apply for legislation authorising this extension, and the agree-
ment must be construed throughout upon the hypothesis that
this authority would be, as in faet it was, duly obtained. The
grant, therefore, was to run street railways in the City of Toronto
for a total period of 30 years, with an absolute exeeption in respect
of the island and a limited exeeption in respect of those parts of
Yonge St. and Queen St. where exclusive rights had been granted
by the County of York. So far, however, as the excepted portions
of those streets were concerned, a grant for the same |>|4l‘iw| was

made by the corporation, so fi

as they could legally grant the
same, that is so far as they could legally grant the same if the
agreement was effectively confirmed by a subsequent statute.
The only colour of explanation that can be given by the appellants
of the distinet grant on the part ol the City of Toronto over these
excepted portions of the street is that to which reference has
already been made, namely, that the grant to the Metropolitan
Street Railway might be declared.to be void, ab initio, or to have
ended before September 1, 1891, a contingency which nobody
contemplated and which there was no reason or justification to
apprehend.  The only meaning, in their Lordships’ opinion,
which this agreement is capable of bearing is that the grant it
contained, which was made for good consideration, was a grant
which would take effect whenever such antecedent rights were for
any reason to cease

It has been suggested in argument that such a grant would be
beyond the powers of the corporation as creating a reversionary
interest in the franchise of the roads. No authority whatever was
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produced to aid this contention, and their Lordships are unaware 1t
of any principle that could be invoked in its support I«

It is also said that such a power is open to abuse, and ) Cs
doubtles  are all powers enjoyed | wnicipal authoritic 1t it LORONT
would be a wrong and dangerous method of determining the true ForoNTo

4 | Ramway
limits of such powers to consider the mischiel  thelr unproper %

exercise might produc

[heir Lordships consider the terms of the agreement itself
do not, when once the facts are understood, present any real
difficalty It is the manner in which these rights have been
confirmed by statute which gives rise to the only question of
uncertainty in the case I'his statute is 55 Viet., ¢h. 99, sec. 1
bl Its description, to which reference is permissible for the
purpose of determining its construction, s stated to be an Aect
to incorporate the Toronto Railway Company and to confirm

an agreement between the Corporation o

the City of Toronto
and certain persons called the purchasers. The agreement and
the conditions and tenders referred to arve set out in the schedule
to the statute in the usual way, and are declared to be valid and

legal, and binding upon all the parties. So far as the statute sought
to validate and confirm the agreement, nothing further than this
was required; but, as is not unusual in statutes of this deserip
tion, the Act proceeded to explain the effect of the agreement
and it is the difference between the terms in which this explanation
is given and the terms of the agreement itself which has caused
all the confusion in the case. The actual words which give rise
to the difficulty are these:

It is hereby declared that under the said agreement the purchasers acquired

wd are entitled to the exclusive right and privilege of using and working the
tr railways in and upon the streets of the said City of Toronto, except
that portion of Yonge St., north of the Ontario and Quebee Railway and

that portion of Queen St (Lake Shore Rond) west of Dufferin St.; and that

the purchasers acquired and are entitled to such right and privilege (f any
over the said excepted portions of Queen St and Yonge 8

of the City of Toronto had at the

1= the Corporation

time of the execution of the said agreement

power to grant for a surface street railway

Now, in the first place, it is remarkable that the island, which

was totally exeepted from the terms of the or

inal grant, is not
excepted at all from the deseription given in the Aet of Parliament

and, if the words of the statute were taken to bhe those which

defined and ereated the rights of the purchasers, they would be
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entitled to use the island for the purpose of their street railway,
although it had been carefully excluded from the terms of the
purchase.

Their Lordships think that in an Aet of this deseription a
provision, of the nature mentioned, is to be regarded rather by
way of explanation and identification of the agreement which
has been confirmed, than by way of ereation of actual and inde-

pendent rights.  But even if they were to be otherwise regarded,
in their Lordships’ opinion, the statute merely expresses in clumsy
and obscure language exactly the same conditions as those
expressed in the original agreement. The right and privilege,
if any, over the excepted portion of Queen St., which the City of ’
Toronto at the time and execution of the agreement had power
to grant, were the rights and privileges which were to commence
when the existing franchise ended. It is quite true that if that
franchise ran its full length, apart from the Aet of Parliament,
there would have been no right or privilege which the corporation
could grant at all.  But the statute must be read in light of the
fact that the agreement was thereby validated, and the right and
privilege which the corporation had power to grant at the date
of the agreement must be construed as meaning the right and
privilege which the corporation had power to grant, assuming
—for this was the whole basis of the agreement-—that the agree-
ment itself was legalised. The appellants urge strongly that this
gave no effect to the words “if any,” and that due effect can only
be given to these by making the assumption that in certain
circumstances no such rights or privileges could be enjoyed by
the corporation, and this i

sumption can, they urge, only be
fied by regarding the grant as one to take effect if the existing
grants were void; but if assumptions are to be made for which

18~

there is no warrant in the facts, it would be just as reasonable
to assume that the period of the existing grant might cover, or
be extended so as to cover, the whole period of 30 years, and in
that case the words “if any " would have just as sensible a meaning
as on the other hypothesis. In truth, the words are often need-
lessly used by way of caution, and it would be unreasonable to
give them such weight as to destroy the obvious meaning of the
statute or document in which they are contained.

The view expressed by their Lordships was that taken by the
Railway Board, and in the result by the Supreme Court; but
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their Lordships think the appellants were right in urging that the IMP.
judgment of the Supreme Court did not depend upon any inde- P.C
pendent investigation of the matter, but that they regarded them- ¢y op

selves as bound by a judgment of this Board in a dispute which Toroxto

related to the rights over a portion of Queen St. where a similar 'I'nl(’n\Tn
question arose, in the case of Toronto Railway v. City of Toronto, I(‘(”.;"‘ 3
[1906] A.C. 117. In forming this view their Lordships think that o
the Supreme Court were in error.  The judgment referred to did
not proceed upon this basis, but upon a ground entirely independ-
ent of whether the grant were made subject to the rights over
Queen St. or no.
It is unfortunate that, in these circumstances, their Lordships
have not the advantage of the considered opinion of the Judges
of the Supreme Court in this case, but the judgment of the then
Court of Appeal in the case of City of Toronto v. Toronto Railway
Co., 5 O.W.R. 130, is quite clear upon the kindred question which
arises with regard to the portion of Queen St. and with that judg-

ment their Lordships are in entire agreement.

Throughout this judgment reference has only been made to
the Yonge St. area, for the question of principle which governs
the one governs the other also, and there is no need for separate
consideration of the second street.  Their Lordships will therefore

humbly advise His Majesty that this appeal should be dismissed

with costs. Appeal dismissed.

COMMERCIAL CABLE CO. v. GOVERNMENT OF NEWFOUNDLAND. IMP.

Judicial Committee of the Privy Council, The Lord Chancellor, Viscount Haldane, P G
Lord Atkinson, Lord Shaw, and Lord Parmoor. July 31, 1916. - C.

1. GovERNOR (§ I—1)—PREROGATIVE POWERS —CONTRACTS.

The Governor of Newfoundland has not full prerogative power of the
Crown; his capacity is limited by his commission and instructions, and
by the law of the colony; contracts in his publiec capacity are subject
to the constitutional practice of the colony; all contracts by him extend-
ing over a period of years and creating a public charge are, by statute, not
binding until approved by the House of Assembly

2. Dumies (§ I—1)—DISCRETIQN A8 TO REMISS
AFFECTING.

Under responsible government all grants of public money direet or by
prospective remission of duties are in the diseretion of the legislature,
and no contraet is binding unless that diseretion has been exercised in
some sufficient fashion

TON—VALIDITY OF CONTRACTS

3. Duries (§ I—1)—REMISSION OF TOLLS AUTHORIZED BY STATUTE—SUBSIDY
CONTRACTS —EXEMPTIONS
The Audit Aet (62 & 63 Viet. ch. 34, sec. 79) which enables the Gover-
nor-in-Couneil to remit any duty or toll payable to the Crown does not
autho a provision in a contract for years granting an annual subsi ly
and freedom from customs duties on certain imports; the statute grants a
remission, the contract aims at exemption.

j
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Arvean from the judgment of the Supreme Court of New-
foundland.

The judgment of the Board was delivered by

Viscornt Harpane:—This is an appeal from the conclusion
come to Ly a majority of the Supreme Court of Newfoundland
What has to be determined is whether the appellants, who are
an American company incorporated in the State of New York,
are entitled to recover two sums of 812,000 and $10,916.13, alleged
to be due under an agreement under the Great Seal of New-
foundland, dated February 18, 1909, to which the parties were
the appy llants and the Governor of Newfoundland in Couneil.

The agreement was made under the following circumstances.
Prior to 1905 the appellants owned and worked five submarine
cables laid between Waterville, in Ireland, and Canso, in Nova
None of Newfoundland. By

an agreement dated August 26, 1905, made between the appellants

Scotia. these cables reached to
and the Government of Newfoundland, and subsequently con-
firmed by statute of the Legislature of Newfoundland (6 Edw.
VIIL. ch. 10), to which it was scheduled, the government agreed
to grant to the appellants, son certain terms and conditions, the
right to land any of its through cables in Newfoundland.

In September, 1905, a cable had been laid by the appellants
from Port aux Basques, on the south coast of Newfoundland, to
Canso, in Nova Scotia.  This cable became the property of the

government, who worked it. It was in order to develop the
system so brought into existence that the agreement of August
That agreement provided for the main-

206 was entered into.
tenance of the new ecable and for exchange of traffie.
provided that the government should grant to the appellants the
right to land any of their through cables in Newfoundland on
certain terms and conditions, and for grants of cable stations
and wayleaves.  The duration of this agreement was to be’10
VOars,

Later on, in 1909, Sir Robert Bond, who was then Premier
of Newfoundland, entered into negotiations with the appellants
with a view to the appellants landing one of their transatlantic
cables at St. John's, and these negotiations culminated in the
By this
agreement the appellants contracted to cut one of their trans-

agreement of February 18, 1909, now in controversy.
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atlantie cables and extend it to Newfoundland and thence to
New York, and also to establish a cable station at 8t. John's,
The duration of the agreement of August 26, 1905, was to be
extended to 25 vears, The appellants were 1o pay the govern-
ment a certain proportion of their receipts for messages.  The
government were to pay to the company $1,000 annually for
the facilities thus to be afforded, and to grant them the right to
lund the new eable in Newfoundland, as well as lands for cable
stations and wayleaves for the cables.  The appellants were to
have entry duty free for their materials and appliances, and the

contract was to last for 25 years.

The appellants selected a landing-place and entered into a
contract with a construction company for the manufacture and
laying of the new cable.  The cable appears to have been made
and landed, and some work was done by the appellants towards
establishing a cable station at St. John's. The government
used the eable on certain oceasions, but it appears to their Lord-
ships that this was done under special arrangements, and that it
cannot be taken to have amounted to an adoption in itself making
the contract binding on the government.

For the purpose of installing the new eable the appellants
imported into Newfoundland certain articles which would have
been admitted duty free had the contract been carried out by
the government. But the government has elaimed duty on
these articles on the footing that the contract is not binding,
and the appellants have paid in respect of duties sums amounting
to $10,916.13. This is the second amount claimed, and it is
claimed as recoverable by the appellants under their contract.
They allege that they are entitled to have it repaid to them, and
to receive the first item of $12,000, being the amount for 3 years
of the annual subsidy of $4,000.

In 1909 the Government of Sir Robert Bond, who had negotiated
‘the agreement in controversy, went out of office, and a new
government came in.  The new government was dissatisfied with
the agreement, announced that it regarded it as not heing
hinding in the absence of legislative sanction, and declined to
recommend it to the House of Assembly for ratification.  As a
consequence, the Legislature of Newfoundland has not ratified

the agrecment, as it did in the case of the agreement of 1005,
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There is no doubt that the agreement in controversy was
executed with all due solemnities so far as the Governor-in-Council
was concerned, and the question is whether it is binding in the
absence of sanction from the legislature.  With the policy of the
new administration in Newfoundland in repudiating it their
Lordships have no concern.  The administration may have acted
harshly or they may have been simply doing a public duty.  Such
a question is not one for a Court of law, but is a domestic issue for
the Government of Newfoundland, and those to whom they are
responsible.  The only point before this Board is whether the
claims of the appellants in proceedings which are analogous to
a petition of right ought to succeed as claims valid in point of law.
The question turns on whether the then Government of Newfound-
land had authority to make a contract, binding apart from
legislative sanction, which would entitle the appellants to claim the
sums in question under the terms of such a contract. In order to
answer this question it is necessary to examine the position of the
Governor of Newfoundland when, acting in eouncil, he executed
the agreement.

Newfoundland has not had its constitution defined by Imperial
statute after the fashion of Canada and the Canadian provinces,
but it has for many years possessed not only representative but
responsible government. Its elected Chamber has assumed the
form of a House of Assembly, which has regulated its own proceed-
ings by rules, made under the authority of one of its own statutes,
which precludes alterations of these rules except by a vote of two-
thirds of the members. One of these rules is that in all contracts
extending over a period of years and creating a public charge,
actual or prospective, entered into by the government, there
shall be inserted the condition that the contract shall not be
binding until it has been approved by a resolution of the House.
Their Lordships are of opinion that this rule is part of the con-
stitution of Newfoundland, and is binding on the executive,
which is responsible to the legislature and which was of course
party to the statute under which the rule was made.

There is another statute which was invoked in the argument
for the appellants as relating to the subject-matter of the agree-
ment of 1909. It is the Newfoundland statute of 62 and 63
Viet., ch. 34, which, by see. 79, enables the Governor-in-Council,
on the recommendation of the Treasury Board, to remit any
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duty or toll payable to the Crown and imposed and authorised IMP.
to be imposed by an Act of the Colony. But looking at the P.C

context of the section, their Lordships do not read the statute ¢oyuerean
as applying to a contract such as that before them, which is ""”(-' Co.
dealing not with remission in a particular case, but with an  Govers-

. . : . : 5 MENT OF
exemption of a prospective and continuing character. Such an p o000
exemption would, in their opiniou, require the special sanetion LAND

of the legislature.

Turning to the position of the Governor, it is plain that,
according to well-settled principles, he is not a Viceroy in the
sense of being a person to whom the full prerogative power of
the Crown has been delegated. His capacity is defined and
limited by his commission and instructions. The commission
which defines the powers of the Governor is contained in letters
patent of March 28, 1876, which enable him, with the advice
and consent of the Legislative Council and Assembly of the
Colony, to make laws for the public peace, welfare, and good
government of the Colony. They authorise him to
do and execute in due manner all things that shall belong to his said command
and to the trust we have reposed in him, according to the several powers
and authorities granted or appointed him by virtue of these present letters
patent, and of such commission as may be issued to him under our sign manual
and signet, and according to such instruetions as may from time to time be
given to him under our sign manual and signet, or hy our order in our Privy
Couneil, or by us through one of our principal seeretaries of state, and accord-
ing to such laws and ordinances as are or shall hereafter be in foree in our said
colony.

The letters patent also set up an executive council, to be nominated
with the approval of the legislature of the Colony, and a legislative
council, not exceeding fifteen in number.

Their Lordships think it clear that the Governor is by these
provisions subjected to constitutional restriction, and that any
persons dealing with him, whether or not they actually know
the character of his authority, must be taken to deal subject to
such restriction.  No doubt, if he chose in unambiguous language
to bind himself by any contract personally, the Governor could
do so and take the consequences, but he could not by

S0 lluillg
bind the parliament and the people over whom he is only appointed

to exercise authority subject to the constitutional conditions
already referred to. And when he makes a contract it is well
settled that the presumption is that he contracts in his public
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capacity and subjeet to the particular restrictions which the
constitutional practice of the Colony imposes.  These restrietions
everyone transacting public business with him must be taken to
aceept in so transacting, and any contract entered into with him
in his public capacity will be presumed, unless the contrary
plainly appears, to have been entered into on this footing.

From what has been said it follows that the agreement of
February 18, 1909, must be presumed, from the character of
its subject-matter, to have been made on the footing that it would
be submitted to the legislature of the Colony for its approval,
and that it was not to become a binding agreement in the absence
of such approval. The agreement must, moreover, be read as
a whole, and as it was beyond the power of the executive to make
it binding in the points already indicated, it cannot be made
binding piccemeal.  What view the legislature might have
taken had it been properly submitted is a topie into which no
Court of law ean enter, and no damages can be recovered for
breach of any implied promise to so submit it. For all grants
of public money, either direct or by way of prospeétive remission
of duties imposed by statute, must be in the discretion of the
legislature, and where the system is that of responsible govern-
ment, there is no contract unless that diseretion can be taken to
have been exercised in some sufficient fashion. Their Lordships
will therefore humbly advise His Majesty that the appeal fails,
and should be dismissed with costs, Appeal dismissed.

ST. JOHN LUMBER CO. v. ROY.

Supreme Court of Canada, Sir Charles Filzpatrick, C.J., Davies, Idinglon
Anglin and Brodeur, JJ. May 16, 1916

1. ApreaL (§ 1 B—15)—FINALITY OF JUDGMENT—DISMISSAL OF MOTION TO
SET ASIDE SERVICE.

As the right to serve a summons out of the jurisdiction is not a sub-
stantive right, an order dismissing a motion to set aside the service of a
writ of summons out of the jurisdiction is not a final judgment within
the Supreme Court Aet (R.S.C, 1906, ch. 139, see. 2(¢), as amended by

013, ch. 51, sec. 1) and, the re, no appeal lies to the Supreme Court
of Canada from a judgrient refusing to set aside such a service

Arr
Brunswick affirming the refusal of a Judge to set aside his order

AL from a judgment of the Supreme Court of New

for service of the writ out of the jurisdiction.
The respondent moved to quash on the ground that the appeal
was not from a final judgment. He claimed, also, that if the
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appeal would lie it only related to a matter of procedure and
should not be entertained.

J. T. F. Winslow, for appellants.

‘.U, L. Hayward, for respondent.

Frozeatrick, C.J.:—This is an appeal from a judgment of
the Supreme Court.of New Brunswick which affirmed an order
of a Judge in Chambers who refused to set aside an earlier order
made by himself granting leave to serve a writ of summons out
of the jurisdiction.

It seems a point of practice and there is no final judgment.
The case of Martin v. Moore, 18 Can. S.C.R. 634, seems In
point. In the later case of Howland & Co. v. Dominion Bank,
22 Can. 8.C.R. 130, the question of jurisdiction of the Supreme
Court does not appear to have been considered.

It seems to me the only question here is whether the amend-
ment of the Supreme Court Act 1913 defining a final judgment
would cover a case such as this.  The amount involved is only $48,

With some hesitation 1 have come to the conelusion that no
appeal lies.

Davigs, J.:—I concur in the opinion of Anglin, J

IpinGTon, J. (dissenting) —The respondent’s motion to quash
this appeal should turn upon a consideration first, of the question
whether or not the case is covered lv_\ the general refusal of this
Court m mere matters ol ]\l’in“llllll‘ to entertain an appeal de-
pendent on procedure as was held under the construcetion hereto-
fore put upon the Supreme Court Act defining the words *final
judgment,” and sceondly, the substitutionary amendment o
that Act in 1913 by the first seetion of 3 and 4 Geo. V., ¢h. 51,

quoted  hereinafter.
The appeal involves the question of the jurisdietion of a New
Brunswick Court to try a case brought there

nst appellant,
a foreign corporation. The appellant contends there is none

because by tl

¢ law of New Brunswick there is no power given in
the circumstances to serve the appellant as such. We are not
concerned in this motion either with the merits of the case,
which is for a trifling amount, or with the law relative to the
question of Jurisdiction.

It so happens that the case may yet be tried on its merits
as the judgment appealed from stands. But in principle the
converse case might arise any day, of a suitor prosecuting his
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rights being denied justice by an order refusing to exercise the
Jurisdiction of the Court and he suffering in such a case would,
if the holding of the majority herein is maintained, be driven to
a forcign Court to prosecute his remedy. It is alleged that is a
mere question of procedure.  Even so this Court has affirmed in
many eases its jurisdiction to hear appeals involving only ques-
tions of procedure.

Of these cases, there is the case of Lambe v. Armstrong, 27
Can. 8.C.R. 309, in which the late Mr. Justice Girouard, speaking
for the Court, succinetly stated the law as follows:

This appeal raises only a question of procedure in the Court below, and
consequently the respondent contended that we should not interfere with
the judgment appealed from. But questions of practice cannot be ignored
by this Court when their decision involves the substantial rights of the liti-

gants, or sanctions a grave injustice.  We believe that this is one of those

cases

That case involved a question of procedure in regard to a
sherifi’s sale and this Court reversed a mere practice order of the
Quebee Court of Queen'’s Bench.

This Court in the case of Eastern Townships Bank v. Swan,
29 Can. S.C.R. 193, followed that decision in a case involving
a mere question of practice as to the making of an ex parte order
fixing peremptorily a date for the adduction of evidence, and
hearing, and again reversed the same Court of Queen’s Bench.

In the case of Price v. Fraser, 31 Can. 8.C.R. 505, this Court
again entertained an appeal where a mere question of procedure
was involved and again reversed the same Court of Queen’s Bench
which had held that the Court of Review had no jurisdiction to
make the order it did respecting the mere inseription of a case.

That ease raised in principle exaetly that which is raised herein.
The facts upon which the question of jurisdiction turned, of course,
were not the same as here, but simply raised the question of the
Jurisdiction of the Court. And the neat point as here was,
whether or not the Court of Queen's Beneh, in holding the Court
below had no jurisdietion, was right or wrong.

In Finnie v. City of Montreal, 32 Can. 8.C.R. 335, this Court
affirmed its jurisdiction to review and reverse the Court below on

3

a mere question of practice. I pointed out in the argument of
this motion that the law is as laid down in these cases without
referring to authority, for the point has been taken so many
times and decided that it was no more a question of this Court’s
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jurisdiction that was involved in the cases of mere procedure but CAN.
one of expediency generally decided by regard to whether or 8.C
not there was involved a question of the denial of a right some- g, iy
times tested by an appeal to the prineiples of natural justice. Lt ““" ik Co
I know of nothing more grave in the administration of justice Ry
than a decision of whether or not a Court presuming 10 try a €ase g, )

had jurisdietion to do so.

The appellate Court having such power of determination rela-
tive to the jurisdietion of an inferior Court, which refuses to assert
that power, 1 most respeetfully submit, fails to discharge its duty.

In those cases involving the jurisdiction over foreigners and
presuming to assert that which it has not, the question becomes
more grave and delicate than when only our own citizens are con-
cerned.

In the case of Arpin v. Merchants Bank of Canada, 24 Can.
S.C.R. 142, the late Chief Justice Strong laid down the law in
refusing a new practice appeal, as follows:

We have always said that on points of practice like this we will follow
the course of the Privy Couneil, as laid down in the Mayor of Montreal v
Brown and Springle, 2 App. Cas. 168, and we have already acted on that
prineciple in the cases of Gladwin v. Cummings, Cass. Dig. 2 ed., 426; Dawson

v. Union Bank, Cass. Dig. 2 ed. 428, and Seammell v. James, Cass, Dig. 2 ed
11

These cases illustrate his meaning and the dictum relied upon
in Brown’s case, 2 App. Cas. 168, is to be found at p. 184 of the
report wherein it appears.

I think, therefore, that the motion should be refused and the
case heard.

Then let us pass that ground and coming to that involved in
the amendment by section 1 of ch. 51 of 3 & 4 Geo. V. which is as
follows:

Par. (¢) of see. 2 of the Supreme Court Aet, ch. 139 of the R.8.C. 1906, is
repealed and the following is substituted therefor:—"

¢) Save as regards appeals from the Provinee of Quebee, “final judg-
ment” means any judgment, rule, order or decision which determines in
whole or in part any substantive right of any of the parties in controversy
in any aetion, suit, cause, matter or other judicial proceeding, and, as regards
appeals from the Provinee of Quebe final judgment” means, as hereto
fore, any judgment, rule, order or decision whereby the action, suit, cause,
matter or other judicial proeceding is finally determined and coneluded

A long line of decisions by our predecessors in this Court
refusing to hear appeals from judgments and orders, sometimes

: of an interlocutory character, and at other times determining
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some of the rights of litigants, seemed to bind us, now sitting in
this Court, and several decisions were given which seemed within
meaning of the Supreme Court Act, so interpreted, to prevent
appeals from what in effect were final judgments though not sup-
posed to be such as intended to come here for review. This
amendment 1 have just quoted was designed to furnish a remedy
therefor.

It was stated by counsel supporting this motion that the
Honourable the Minister of Justice had in effeet stated in parlia-
ment that the amendment emanated from this Court.

I may be permitted to disclaim any responsibility for it. 1
declined to take part therein for I conceived another method was
desirable and the amendment as framed not unlikely to be pro-
ductive of undesirable results. T am free, therefore, to interpret
and construe it as I ‘hould any other new statute enacted to
remedy what was considered an obvious evil.

Surely if ever there was a case falling within the scope of
legislation such as this, when we have regard to the numerous
decisions which gave rise to a need for reform, this case presents
it, if the jurisprudence of the Court had not already settled the
question as against the view entertained by my brother Judges
in proposing to quash this appeal

If the jurisdietion to try the ease brought against a man who
disputes that jurisdiction, does not involve the determination
of a substantive right of any of the partics to the controversy
I fail to understand what would

As | have already shewn, this Court has held in the cases I
have cited there was perhaps no need for the amendment to give
the right of appeal.

Or are we to be told that there was need for an amendment
to take the right of appeal away in cases turning upon what may
be ealled procedure though involving substantial questions of
justice as in those 1 have already eited?  And I have by no means
exhausted the list of cases wherein the like relief has been got
here.  If the interpretation counsel supporting the motion tried
to put upon the words is correet, such would be the effect of the
amendment ; it would give relief in a few cases and deprive others
of the right of relief they have heretofore had.

I am not concerned on which ground the appellant goes.
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Whether on the jurisprudence of this Court or the amendment,
clearly the appellant is entitled to have its appeal heard.
I therefore think the motion should be dismissed.
AncriN, J.:—This is a purely common law action.
ject of appeal must, therefore, be a “final judgment.” That an
order dismissing a motion to set de the service of a writ of
summons out of the jurisdiction is a final judgment apart from

the statutory definition of that term is scarcely arguable. (See
cases collected in Snow’s Annual Practice, 1916, pp. 1108-9 and
1121-3). That such an order was not a final judgment within
the definition of that term in the Supreme Court Aet prior to
1913 is settled jurisprudence. Martin v. Moore, 18 Can. 8.C.R.
634. The appellant maintains that the case falls within the
amendment of 1913.

In my opinion the right to serve a writ of summons out of the
jurisdiction is not “a substantive right of any of the parties in
controversy in any action,” within the meaning of sec. 2 (e) of
the Supreme Court Act, as enacted by 3 & 4 Geo. V., ch. 51, sec.
1. It is not “a substantive right” at all; and it is not “a right

in controversy in the action’” within the meaning of that phrase

as used in sec. 2 (e).

The question disposed of by the judgment before us is one of
remedy rather than of substantive right. The obligation of the
contract, which is the substantive right in controversy in the
action, Reg. v. Toland, 22 0. R. 505, at p. 509, i35 not affected by
the giving or withholding of this additional remedy for its enforce-
ment. Cooley’s Constitutional Limitations, 5 ed., pp. 316-9.
I say additional, because the existence of a remedy in the forum
of the domicile of the defendant is unquestioned. No doubt the
plaintiffik may gain a substantial advantage and the defendant
suffer a corresponding detriment as a result of the judgment in
appeal—but no more s0 than may result in many cases where
some right of discovery or other purely incidental right of proce-
dure has been accorded the one or denied the other. A\'nluul‘\'
would dream of maintaining that a judgment or order dealing
with such a matter of procedure had determined a substantive
right in controversy in the action. To do so would involve
holding that every interlocutory order of the highest provincial
Court which materially affects the remedy or prospect of recovery

229 p.L.R
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is appealable to this Court as a final judgment. No line of ex-
clusion could be drawn. It can scarcely be necessary to state
that parliament did not intend to do anything so irrational as
to limit the right of appeal to a “final judgment” and then, by
a definition of that term, to render the limitation thus imposed
useless and absurd,  While

a court of law has nothing to do with the reasonableness or unreasonableness

of a provision, except in so far as it may help them in interpreting what the

legislature has said (Cook v. Chas, A. Vageler Co., [1901] A.C. 102, at 107

vou are not to construe the Aet of Parlisment so as to reduce it to rank ab
surdity You must give it such meaning as will carry out its objects
The Duke of Buceleuch, 15 P.D. 86, at 96,

The language should not unnecessarily be applied to something
not within the mischief contemplated by the Act if to do so will
produce manifest absurdity or inconvenience. Yates v. The
Queen, 14 Q.B.D. 648, at p. 660. In my humble opinion the
language used in the definition of “final judgment” given its
literal meaning does not lead to any such absurdity. On the
contrary, it seems apt to preclude precisely the contention which
the appellants present in this ease. The right determined must
be substantive. The judgment must affect the existence or the
enforceability of the obligation sued upon—the right in contro-
versy in the action. That, I take it, means that a judgment
appealable to this Court as a “final judgment” must at least in
part dispose of the merits of the action. The amendment of
1913 leaves untouched the considerations which led this Court
to decline jurisdiction in Martin v. Moore, 18 Can. S.C.R. 634,
In fact it seems designed to make it clear that they are still to
prevail,

This amendment was enacted to meet the difficulties exem-
plified and emphasised by the then recent decisions in Union
Banlk of Halifax v. Dickie, 41 Can. S.C.R. 13; Wenger v. Lamont,
11 Can. 8.C.R. 603; Clarke v. Goodall, 44 Can. S.C.R. 284; Crow
Life Ins. Co. v. 1 Can. S.C.R. 616; and Hesseltine v
Nelles, 10 D.L.R. 8
is our duty

Can. S.C.R. 230. In construing it, it

to look to the purpose of the enactment, the mischief to e prevented, and the
remedy which the legislature intended to apply

The Queen v. Allen, L.R. 1 C.C.R. 367, at 374; to suppress the
mischief and advance the remedy; Heydon's case, 3 Coke Rep
7 (b); Peek v. North Staffordshire Ry Co., 10 H.L. Cas. 473, at

492;




29 D.L.R. Dominton Law ReporTs, 19

and to attach a rational and CAN.
beneficial meaning, if possible, rather than an irrational and injurious meaning

Mersey Steel and Iron Co. v. Naylor, Benzon & Co., 9 Q.B.D
648, at 660, in 1882, The mischief which the amendment of

to find out what the meaning of the legislature is;
S (
St Jons

Luypen (
1913 was designed to remedy was the fact that theretofore because

no judgment was considered final for purposes of appeal to this

Court unless it not only disposed of the rights of the parties in g
controversy in the action but also concluded the action itself,
in a common law action, subjeet to a few speeial exeeptions, a
judgment which conclusively determined that the plaintiff was
entitled to the relief he sought was not appealable unless it also
g finally dealt with and disposed of the quantum of the recovery to
1l which he was entitled. That was the result of the definition of
¢ “final judgment” as enacted by 42 Viet,, ch. 39, see. 9—a pro-
& vision not unreasonable when it was made, but which afterwards
“ became productive of consequences not anticipated owing to the
e introduction into ecommon law actions of methods of procedure
h formerly peculiar to courts of equity. Hesseltine v. Nelles, 10
st D.L.R. 832, 47 Can. S.C.R. 230, at 237-8. It was certainly not
- intended by the amendment of 1913 to make appealable to this
= Court any judgment purely interlocutory in character. The
at purpose of confining the right of appeal to judgments determining
™ substantive rights of the parties in controversy in the action was
ol to exclude judgments or orders dealing with matters of remedy and
i procedure only. The order maintaining the service of the writ
i". is such an order. It does not determine any substantive right
ke in controversy in the action. 1 am for these reasons of the
opinion that the judgment of the Supreme Court of New Bruns-
- wick from which the defendant seeks to appeal is not a final
o judgment appealable to this Court and that this appeal should
'HI. ‘P"qll:l\'\l"l.
- Bropeuvr, J.:—I am in favour of granting the motion to quash  Brod.
. because it is not a final judgment
R The appellant relied on the 1913 amendment but I am of
opinion that the order from which he is :||>|u':||luu does not dis-
thie pose of a “substantive right” of any of the parties in controversy
in the action. ‘
the [On a subsequent day His Lordship the Chief Justice delivered
tep the following opinion as to the costs of the :||l|n-:||.]
, at Frrzearrick, C.J.:—This appeal has been quashed for want Pl

R ———
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of jurisdiction. The respondent asks not only for the costs of the
motion but also for the general costs of the appeal on the ground
that he moved as soon as he could and that by consent of counsel
the motion, which was returnable on the first day of the May
session, stood over until the appeal came on to be heard on the
merits,

R. 4 of the Supreme Court Rules provides for the respondent
moving to quash within fifteen days after the security has been
approved. R. 5 provides that all proceedings in the appeal shall
be stayed after service of the motion to quash until that motion
has been disposed of or unless a Judge of the Supreme Court
shall otherwise order.

These two rules were adopted when the rules were revised in
1907. Previous to that time it trequently happened that appeals
were quashed for want of jurisdiction when they came on to be
heard on the merits and when the appellant had expended a very
large sum of money in connection with the printing of his appeal
book. The rules were devised to save unneces:
kind.

In the present instance it would appear that the solicitors

v expense of this

took it upon themselves to ignore the provisions of R. 5 and
proceeded with the printing of the case and factums before the
time had expired within which the appellant could move to
affirm jurisdiction and the appeal was inseribed for hearing at
the present session. This was entirely irregular and if permitted,
would nullify the entire objeet for which the said rules were passed.
Under these circumstances the respondent is certainly not
entitled to obtain anything more than the ordinary costs of the
motion to quash and what if the rules had been observed would
have been the general costs of the appeal up to the date when the
motion to quash was served. Appeal quashed with costs.

MALLORY v. WINNIPEG JOINT TERMINALS.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., Davies, Idington,
Anglin, and Brodeur, JJ. May 25, 1916.

1. Raieways (§ 11 D 2—35)—N
SUFFICIENCY OF FINDINGS
A finding by a jury of negligence by permitting switch-rods to be un-
covered will not be upheld when the evidence is that the practice univer-
sally followed on this continent was observed, and no evidence was given

that covering was practicable,
[Mallory v. Winnipeg Joint Terminals, 22 D.L.R. 148, 25 Man. L.R.

456, affirmed.)

LIGENCE—UNCOVERED SWITCH RODS—IN-
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ArpeAL from the judgment of the Court of Appeal for Mani-
toba, 22 D.L.R. 448, 25 Man.L.R. 456, reversing the judgment
entered at the trial by Prendergast, J., on the findings of the jury,
and dismissing the plaintifi’s action with costs.

Wallace Nesbitt, K.C'., and McMurray, for appellant.

0. H. Clark, K.C., for respondents.

I would dismiss this appeal and confirm

Frrzearrick, C.J.
the judgment below for the reasons given by Perdue, |

The general principle applicable in negligence cases
ed by Lord Halsbury in Wakelin v. London and S.W. R. Co.,
12 App. Cas. 41, at p. 44, in substance as follows:—It is incumbent

CXpress-

upon the plaintiff to establish by proof that the death or injury
was caused by some negligent act or omission to which the death
or injury complained of is attributable. That is the fact to be
proved. If circumstances are equally consistent with the negli-
gence of the plaintiff or the defendant then the action fails.

At the time of the accident in question the plaintiff was em-
ployed by the defendant company as one of a switch-crew of five,
and was actually engaged in the terminal yards handling, at the

point of intersection of three different lines, a train of four cars

one of which, known in these proceedings as Car No. 39112, was
to be switched by what is known as a “flying switch” from the
track on which it stood to a track known as the “B lead.” To
do this it was necessary to throw the switeh for the latter track
and open the knuckle of the coupler on the car. Both of these
operations should, to avoid accident, be earried on in that order.
The plaintiff was acting in direct co-operation with the switch-
foreman, Lait, apparently was directing the movements of the
engine attached to the cars and it was his duty to give the signal
to the engincer, when he saw by the switch signal that the line
was ready, to shunt the car from the track on which it stood to
the “B. lead.” There is a good deal of evidence as to what occur-
red between the plaintiff and Lait to which, in my view, no
importance attaches because the jury find that the accident
was attributable directly to the defective condition of the switch-
rod, and that no negligence is attributable to Lait. If plaintiff
had done his work in the regular and proper order he should have
first adjusted the coupler and then thrown the switch, in which
case Lait would not have given the signal to the engine and in all
human probability the accident would not have happened.

Marrony

v.
WinnweG
Joint

TERMINALS,

Fitzpatrick,
cJ
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Now, as to the negligence found, it is admitted that the car
was properly equipped in accordance with the requirements of
the statute.  The coupler was operated by a lever from the side
of the ear. The complaint is that the lever was out of order and
that the plaintifi: was obliged, to adjust the coupler, to go behind
the car and shake the coupler loose with his hand. 1 ean see no
reason why he should have assumed that risk and, to have at-
tempted to work at the coupler with his back turned towards the
moving car, as he did, was in the circumstances highly imprudent.
Plumb v. Cobden Flour Mills Co., [1914] A.C', 62. However, it
will not be necessary to say more as to this because 1 am satisfied
that the accident cannot be fairly attributed on the evidence, to
the cause assigned by the jury—a defective switch-rod. In the
first place, admitting what, in my opinion, is not proved, that
the plaintiff slipped on the switch-rods, there is no evidence to
support the finding that they were not properly constructed or
that they should have been covered. It is admitted by all the
witnesses, including the plaintiff, that switch-rods worked from
a switch-stand on the level like those in question are always left
uncovered.  When they are worked from an interlocking tower
it is different beeause of the delicate mechanism of the locking
part. It is also said, although not so found by the jury, that the
line was badly ballasted and that a vacant space existed between
the switeh-rod and the ground which was a cause of danger,
but I think the weight of evidence is to the effect that the switch-
rods were placed and maintained in accordance with good railway
construction and the general practice of railways in this country.
Further, the Railway Act makes ample provision for the equip-
ment of trains and the construction of road bed, tracks and
switches for the general protection of all those who travel or are
connected with the operation and maintenance of railways, and
it has not been suggested here that the respondent company in
any way failed to observe the requirements of the statute. See.
280 of the Railway Aect, which deals with switches, contains no
provision relating to the covering of switch-rods and no order
or regulation has been made by the Board under the general
powers conferred by see. 30 of the Act, nor has the inspecting

engineer made any order under see. 263.  The rule applicable to

cases like this is well expressed by Pollock in his work on Torts
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(10th ed.) p. 476, referring to the case of Crafter v. Metropolitan
Ry. Co., L.R. 1 C.P. 300

A slairease cannot be pronounced dangerous and  defeetive
merely because the plaintiff has slipped on it, and somebody ean be found to
SUggest improvements

This is an analogous case.  Here the switeh-rod is proved to
haye been constructed in the usual way, according to the system
generally adopted in this country. If it is left to the jury to
decide what improvements ought to be made in the interests of
good railway construction then we will have custom or local
usage set up as a test of negligence.  The standard of care is a
legal one and the question for the jury is whether the master or
the servant, as the ease may be, has lived up to it.  If it is for
the jury to decide as to the proper railway construction in view
of the provisions of our Railway Act, then we will have juries in
Manitoba deciding differently from juries in Ontario on the same
state of facts with respect to the same railway. I agree abso-
lutely with Mr. Justice Perdue:

The question as to whether all switeh-rods should be covered for the pro
teetion of the railway employees is one of very great importance.  The form
of the protection to be adopted, if protection is to he made obligatory, would
necessitate the assistance and advice of experts and the most eareful con
sideration by the

slature or body possessing the power to compel the
adoption of the deviee. Should it be left to a jury to say that defendants
were negligent beeause they adopted the course followed by every railway
company in Canada, and left the switch-rods uncovered? It appears to
me that the matter is essentially one to be dealt with by Parliament or the
Railway Board, so that the deviee to be adopted will be put in general use
by all railways, and it will not be left to the conjecture of a jury to pronounce
upon the necessity for, or the sufficieney of, the protection in each case

The appeal should be dismissed with costs.

Davies, J.:—This was an action brought by the appellant, a
switchman in defendants’ employ, to recover damages for injuries
sustained by him while in the performance of his duties as switch-
man in defendants’ yard or station. The accident happened in
broad daylight. A “flying switch” had been made and the
plaintiff had cut off two ears which had moved to their proper
place.  Plaintiff then set the switch so that another car might
be pushed to another track.  The setting of the switch automatie-
ally moved the switeh-signal so that the switch-foreman, Lait,
who was standing by ready to signal the engineer when to back
up, seeing the switeh was thrown for the “B lead” and Maullory
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was standing by it, walked towards the engine and gave the signal
to “shunt the car,” which was done.
It appears from his evidence that Mallory after turning the

switch, walked over towards the car to be switched and noticed

that the knuckle ¢ ar was not

open.  He erossed the track and tried with the lever to open it

f the coupler in the end of the

but for some reason it would not open.  Mallory then stepped on
the track between the rails and with his back to the car and with
one hand on the lever and another on the coupler, tried to open
the knuckle.  He knew that the opening of the switeh by himself
a few moments before was the signal for the engineer to “shunt
the car.”” He put himself in this very dangerous position with
knowledge that he could not be seen by the engineer and that the
train would, in all human probability, immediately move towards
him to shunt the car.  As he ought to have expected, the car did
move with the result that he was knocked down and injured

The jury properly found that Lait, the signalman, was not
guilty of negligence in giving the signal to the engineer to shunt
and they also found that Mallory was not guilty of contributory
negligenee in placing himself where he did with his back to the
end of the ear to be shunted with one hand upon the lever and
one upon the coupler. I must say I think this finding is contrary
to the evidenee I do not propose, however, to base my judgment
upon that conclusion

The jury further found that the defendants were guilty of
negligence “in not properly covering the switch-rods™ and that
the “exposed condition of the switch-rods™ constituted *“negli-
genee on the part of the defendants™ and that the tripping of the
defendant was *“due to the exposed condition of the switch-rods.

I have very great doubts whether the evidence was such as
justified the finding that the plaintiff tripped on the switch-rods
Plaintiff does not say so himself.  He says he does not know what
he tripped on, whether the switch-rods or a stone or something
else.  Mr. Neshitt suggested that there was a space below the
switch-rods in which plaintiff’s foot may have caught and that
the defendants’ negligence consisted in their leaving that open
space there; but that is all pure speculation.  The jury have not

so found. They have specially found that the defendants

negligence consisted in “leaving the switeh-rods uncovered

exposed ™ and this is the only negligence founc
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The question therefore is fairly and squarely raised whether

leaving these switch-rods uncovered was negligence

It was not contended that the Railway Aet required them
to be covered or that the Railway Board had ever made any
order to that effeet. It was proved beyvond doubt that, except
in the case of an interlocking plant which for some special reasons
called for a covering of the switch-rods, it was the universal
railway practice in Canada and always had been to leave the
switch-rods uncovered—that it was good railway practice and
that the same practice prevailed universally throughout the
United States.  As is stated by Perdue, J.,

the question on these

acts is one to be dealt with by Parliament or the Rail-
way Board

To that body Parliament had delegated the amplest powers in
such a matter as this. The Board is a body of men specially
experienced in dealing with such matters and is assisted by skilled
experts.  In my judgment, unless parliament expressly dealt
with such an important matter of universal railway practice the
Board was the proper tribunal to do so and it having seen fit by
its silence to sanction this practice, it is not open to a jury, at
any rate in the absence of some evidence that the practice of
leaving the switeh-rods uncovered was bad and negligent, to hold
that it is so,

Parliament did expressly deal in part with the subject by
making provision, in sec. 288 of the Railway Aet, requiring
packing of the fixed rails at switches. That Aect vests in the
Railway Board power to make regulations respecting the appli-
ances, devices, struetures and works to be used on a railway for
the protection of the company’s employees (sees. 50 and 269).
It was coneeded that the Board, in the many orders it has made
since it was established, has not made any order or regulation
requiring the covering of switches. 1 am not qualified to give an
opinion on the subjeet, neither, I venture to say, are juries so
qualified, at any rate in the absence of proper evidence. To
pronounce an opinion upon the subjeet condemning the universal
practice in Canada would require much knowledge of the actual
working of our Canadian railways under our climatic conditions
and much expert knowledge.

In the case before us there was no evidence that the existing

practice and one which has always prevailed in Canada, was
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other than good railway practice, except that of Mr. Haddow,
whose knowledge on the point was confined to Great Britain
The findings of the jury that the uncovered switch-rods was in
itself negligence and that such negligence caused the damage
cannot be upheld

For these reasons, I think the appeal should be dismissed

Ipinaron, J. (dissenting):—I1 think there was evidence to
submit to the jury on all the points upon which their findings
'IH\“ "l'l'“ (l”"‘li““‘"l

As to the question of whether or not the appellant was justified
in making the effort he did to serve his masters by stepping behind
a car liable to be put in motion, there is abundant uncontradicted
evidence that it is usual for men engaged in the service he was,
to do the like, to perform the like service, and the I'v\]m}nlrlll no
doubt expected it to be done or the prohibition embodied in the
contract the appellant signed would have been extended so as to
include the doing so.

As to the fact of the appellant having tripped upon the exposed
switch-rods there was evidence reasonably applied justifying that
inference.

And as to the negligence involved in ll'.'l\lll],[ the switch-rods
exposed that would seem to be rather patent so long as men
engaged as appellant was, were expected to do their work under
such circumstances as he did and travel over said rods

It is idle to talk of what is done on other roads so long as the
uses to which that part of the track on other roads is put, or
permitted to be put, is not (as it was not herein) shewn to have
been used in the like dangerous condition, by men employed in
and about their work, in the same manner and liable to the same
risks as appellant had to encounter in serving respondents.

No matter how dangerous a track may be so long as men have
not to walk upon it. When men are invited and expected to do
80 in order to save the employers’ property, it is negligence to
fail to cover as in other cases mentioned.

The law imposes upon the employer the duty to furnish a
reasonably safe place for his men to work. The respondent did
not do so in the case in question.

We are told these rods are covered at interlocking switches t«

protect the mechanical device. The cost of repairing the me
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chanical device makes it worth while proteeting the metal, but
human fiesh and blood come cheaper and therefore needless to
hother about that.

Such is the logic by which the railwayman reaches the
prudent conclusion we are asked to aceept as a conclusive answer
to this charge of negligence to provide a safe place for men to
work in.

Again we are pressed with the so-called argument that the
legislature has not intervened, though it has in many other cases,
The that the oft
failure of Courts of j\h(il't‘ to maintain the elementary ]»l|l|1'i|»l»

of the common law that the safe place to work in should be pro-

to protect workmen. unfortunate truth is

vided, so far as reasonably possible, has rendered it necessary for
the legislature time and again to step in and address itself to
specific results of failure on the part of the Courts

But in doing so it has not abrogated the common law but
added new sanetions thereto and in one instance cited in appellant’s
factum has declared no inference is to be drawn therefrom.

I think the appeal should be allowed with costs

ANGLIN, J.:—1 am not disposed to disturb the finding nega-
tiving contributory negligence and I think that there was evidence
to support the finding that the plaintiff tripped upon the switch-
rods.  The only negligence found against the defendants was *“the
exposed condition of the switch-rods.”

While 1 attach little weight to the argument that the only
duties incumbent upon railway companies in regard to the con-
struetion, maintenance and operation of their undertakings are
those specifically preseribed by Parliament and the Board of
Railway that the fact that neither the
tailway Act nor any order of the Board has imposed an obliga-
tion to pack or cover railway switch-rods, affords a conclusive
answer to this action, with the Chief Justice of Manitoba

Commissioners, and

, upon
the evidence in this record, I am not prepared to say that “where
the ordinary switch-rods universally used in Canada and the
United States are not covered, a jury may infer negligence against
a railway company.” There is no evidence from any person
qualified to speak upon the subject that, having regard to climatie
and other conditions in this country, it is practicable to cover

ordinary switch-rods, as is suggested, or that so covered they

WinNirea
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would not be a greater menace and source of danger and incon-

8. ( venience than in their present condition.  Without such evidene

7 P [ think it is not within the provinee of a jury to condemn as

L negligent a practice universally observed on this continent

JornT Jackson v. G.T.R. Co., 32 Can. 8.C.R. 245; Zwvell v. C.P.R. Co
I'ErMINALS

23 O.L.R. 602; Phelan v. G.T.P.R. Co., 23 D.L.R. 90, 51 Can
Anglin, 3. 8.C.R. 113
I'he Tact that interlocking switches are covered is referred to
But the necessity for protecting the delicate mechanism of these
switches may make the covering of them indispensable although
attended by risks and inconvenience which would render unjusti-
fiable the covering of ordinary switches where such a necessity
does not exist
In the alternative the plaintifi asks a new trial because the
learned trial Judge refused to submit the condition of the coupler
to the jury as a ground of negligence I'here was no evidenee
of any lack of proper inspection—no evidence of any defect in
the coupler which such inspection would have disclosed; and

upon the evidence, any defective condition of the coupler that

may have existed could not properly have been found to be a
proximate cause of the accident
I'he appeal, in my opinion, fails
e Bropeug, J. (dissenting 'he plaintiff appellant, was in the

respondents’ employ and, when in the discharge of his duties, he
was injured. He claims that the accident is due to the negli
gence of the company

I'he jury found in his favour in declaring that the exposed
condition of the switch-rods in the yard constituted an act of
negligence

It was suggested that some other obstruction might have been
the cause of the accident and some evidence to that effect was
adduced, but the jury believed the facts as told by the appellant
and then we have to accept their verdiet in that regard, so that
the only question that remains is whether the railway companies
in failing to cover their switch-rods between the tracks or in
exposing those rods as is proved in this case are guilty of negli
gendce

It is in evidence that in England switch-rods are covered and
in our country semaphore and signal wires of the interlocking

systems in the yvards are also covered
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The evidence does not shew the reason why the covering is
made in the case of interlocking plants.  But I have reason to
believe that it is due to the intervention of the Railway Com-
mittee of the Privy Council at first and of the Railway Board
alter

Those interlocking plants have been brought into our railway
system when the applications for crossing railway tracks were
being considered. Specifications of those interlocking plants
were supplied by the Government authorities and the railways had
to cover those wires. Why the same system was not introduced
in the switching apparatus is because the matter was likely never
considered by the Railway Board.

It seems to me, however, that in extensive yards like the one
under consideration, where employees have to walk on tracks all
the time in the discharge of their duties, it is only a reasonable
measure of precaution that those dangerous holes in the track
should be removed.

The evidence shews that in some cases in Canada those rods
are covered.  If the Railway Board had passed judgment on the
advisability of covering them I might come to a different con-
clusion. But the fact that the Board has not passed any order
would not debar the Courts of justice from inquiring as to whether
negligence should be charged or not

When the risk attendant on some act is larger than in some
other cases, special precautions should be taken and the degree
of care is proportionately larger.  Grant v. Great Western Ry. Co.,
14 Times L.R. 174

The question of negligence
properly left to the jury.

procedure

with regard to those rods was
No objection had been made to that

For these reasons the appeal should be allowed with costs of

this Court and of the Court below and the verdiet of the jury

should be sustained. Appeal dismissed.

COTTONWOOD TIMBER CO. v. MOLSONS BANK.
British Columbia Supreme Court, Murphy, J. June 9, 1916

L Evipence (§ VII—568) —MoRTGAGE—INTENTION AS TO AFTER-ACQUIRED
PROPERTY
Where an agre

nent for the sale of land and other property provides
for a “mortg ck" to secure an unpaid portion of the purchase

price, parol evidence is not admissible to prove that a clause in the mort-
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Action for rectification of a mortgage

E. V. Bodwell, K.C"., for plaintifi
N. S, Taylor, K.C., and Housser, for defendant
Mureny, J l'o succeed, plaintifi must shew that, by a

mistake, mutual and common to both parties, the “after-ac
quired” clause was inserted in the mortgage I'he evidenece to
establish this must be proof which leaves no shadow of doubt
upon the mind of the Court: Campbell v. Edwards (1876), 24 Gr

, and authorities therein cited. The Court is entitled

to consider all the circumstances surrounding the making of the
instrument and whether it accords with what would reasonably
and probably have been the agreement between the parties

Clarke v. Joselin (1888), 16 O.R. 68 at 78

As to the mortgage itself, it is, in my opinion, not open to the
Court on the record to hold that the bank at any rate did not
intend and indeed insist that the “after-acquired” elause should
be inserted. But it is argued that as the mortgage was executed
in pursuance of the agreement of July 15, 1912, if it can be shewn
that that agreement does not contemplate such a clause in the
mortgage therein provided for, plaintiff is entitled to succeed |
think thisposition correct, subject towhat is hereinafter stated as to
its being inequitable on the facts of this case to give effect to it, but
in my opinion, bearing in mind the prineiples above cited, the
necessary proof has not been adduced. T agree that no evidene
as to intention is admissible, and that the agreement being in

writing must be interpreted within its four corners in the light

of surrounding circumstances and probabilities to be gleaned
therefrom. The agreement provides for a mortg back a
security By what I regard as admissible evidence it was proved

that the real purchaser was to be a company to be incorporated
by Seanlon & Wilson. No discussion apparently took place as
to the proposed ecapital or possible resources of this company
The bank was to get no cash or consideration other than the
mortgage for a property the purchase price of which was $77,500
I'his figure is arrived at by exeluding from the purchase prie
set out in the agreement the price agreed upon for the logs and
release of which was effected

lumber then on hand, immediate




20 D.LR.| Dominion Law Rerorts

by the agreement. The property sold was inter alia a saw-mill,

machinery, timber ete.  Timber in the agreement, I think, means
standing timber as logs and lumber are also mentioned, and 1
consider refer to logs and lumber then on hand I'he words
“mortgage back’ are in my opinion not sufficient to constitute
the “irrefragable evidence’ required by the authorities. In
order to be so I think the words “only on the property herein-
before enumerated” or words of like import would have to be
interpolated.  The agreement was drawn hurriedly by a layman
and the expression “mortgage back”™ may well have meant, and
in my opinion was intended to mean, if thought was given to its
meaning at all, that such mortgage was to be given to the bank
contemporancously with the formal transfer. At any rate its
use under the eireamstances, and considering the nature of the
property sold, falls far short in my opinion of being proof that
leaves no shadow of doubt upon the mind that it was meant to
exclude the after-acquired clause. The document itself shews
as above stated the bank was getting nothing for its property
except this mortgage from a proposed company, as to the resources
of which it had no idea. The mill as operated by its previous
owners had been a failure.  Wilson and Scanlon were experienced
operators of saw-mills in a large way. Would not extensive
changes of plant, such as actually took place, be reasonably an-
ticipated, and if they were, would not the bank require an after-
acquired elause to make sure their security would not be impaired?
Again, by the terms of the agreement, the logs and lumber then in
existence were excluded from the security. Would the bank
without any consideration other than the mortgage transfer the
timber limits to a proposed company of which it knew nothing
giving it thereby power to destroy their value entirely by depletion,
and yet not retain at any rate some power or control in connection
therewith?  The terms of payment were spread over a period of
315 vears, and the later payments aggregate by far the larger
part of the purchase price. In the nature of things the mill
machinery, ete., must deteriorate and ecall

for considerable re-
placement in that length of time.

Would the bank not reasonably
be expected to stipulate for a charge on such replacement? It
might well be the timber limits would be exhausted before these
later payments became due, leaving the company with no standing
timber, and if no replacement of machinery took place, with a
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plant depreei

d by vears of wear and tear as possibly the only

issets wherewith to meet i Fvidenee hich 1 think was
admissible was given that in such deals as this mortgages invariably
contain the after-acquired clause Al these consideration
imstead of establishing beyvond a reasonable doubt in my mind

M.m.ul? contention, ralse a4 presumption agamnmst suc h contention

[ therefore hold the plaintiff fails to bring itself within the above
cited legal principle

Further, having regard to the evidence of MeKim, which 1
unreservedly accept, the bank changed its position on the strength
of this after-acquired clause being in the mortgage by paying
out several thousand dollars. This being so, it would, I think,

be inequitable to now strike it out Aetion dismissed

WILTSE v. EXCELSIOR LIFE INS. CO

Alberta S Court, Appe D S Stuart and McCarthy, JJ
June ) o
1. Mo VII A i Wirnuo D HARGE Bus i [
Y 1 i E PREMI Rign ¥ IGNEF
Wi t b fron r ¢ 1
n 1 ¢ by the co {
nd | I » fin e | life hich he
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| . {ue und
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higl e I 20r | f
ArreAL from a judgment of the Chief Justice granting ar
ipplication that a mortgage be declared discharged. Reversed
VeKinnon & Matheson, for respondent
VeDonald & Tighe, for appellant
I'he judgment of the Court was delivered by
StTUART, J The plaintiff, who was the owner of certan

premises upon which a previous owner had given a mortgage te

the defendant company, applied by originating notice for a decla

tion that he was entitled to a discharge of the mortgage. Th
Chief Justice who heard the application held that the plaintif
was entitled to the relief asked for. The defendant now appeals

The original owner and mortgagor had obtained a loan fo
$800 from the defendant which was to be fully repaid at the en

of 6 years. He also secured from the defendant an insurance
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nly policy on his own lite for 1000 and in the mortgage he assig
vas this poliey as collateral security for the repayvment of the loan
bly I'he mortgage provided
) or premium nsur ' ;
ms
n foree st I
nd
ind the mortgagor entered into a covenant to pa
" It appears that he never paid any of the premiums except the
Vi
¢ first but that the insurance department of the defendant company
charged the mortgage department of the co with the

premiums for three following years and then this practice was
ith dropped and the poliey allowed to lapse Afterwards the mort
ng gagee sold and transferred the land to the present plaintiff subject
ik, to the mortgage. There is no dispute as to the amount that is
due upon the mortgage except with regard to the three annual
premiums upon the insurance poliey above referred to I'he
1J defendant insists that these must be paid before it is bound to
give a dicharge I'he plaintiff insists that he is not bound to
' pay them. The special provisions of the mortga were set forth
in the reasons for the judgment 1P ed from and it unnece
sary to repeat them here
t is desirable in the first place to make some observation
to the real nature of the contract entered into by mem f the
mort gag I'hat document speaks of the mortg r “assigning
the insurance policy to the mortgage s collateral seeurity
But the mortgagees were also the insurer What the mortgagor
hd was to assign to a person who might contingentl €., on
A1 his, the mortgagor's death, become his debtor, the very debt

which that person would upon the occurrence of the

contingencey

become liable to pay him I ud that there was something
mlawful in that but no reason is given for the suggestion. In
effect | think the agreement was that upon the oceurrence of the
1} contingency e., the mortgagor’s death, upon which the mort
! gagees would become indebted to him or his estate they might
\ mstead of paying him the debt, set it ofT at once against his debt to
) them although the latter had not vet entirely fallen due and then

remain liable to pay only the balance of the poliey
Now, ordinarily, a person does not covenant to pay premiums
) on a life insurance poliey The agreement merely is that if he

pays the annual premium the insurer will pay so much in case
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e the tollowing vear But he is 1 er bound to
( premiun or hable to be sued for them in the ordinar
W H ( mort or can o the insurance e« 1"
v « om SN I'l T ( 1 n maon 1 «
1
Livs e rtain la O | repayment a
(
| rol 1 an insura 1 o1 lif¢ o !
tera curit ’ ’ ( nention
e ind himself to pay the premium He did covenant t
ren n nd m order to I ¢ performance «
. 1 ! n the pred m ol I | ' AN e ™
Nov ted that by tl wetion the compan (
getting some ¢« eral advantage out of the necessities of tl
OrrOwWer, a ing which 1 beer ndoubtedly discountena
Courts of Equit But 1 would have thought that the erit
m would only be properly made if the lender alone were gettin
Omi var Here, however, the borrower was also gettin
- advantage He had $1,000 msurance on his life If he ha L
1ed or mn ring the 4 vear luring which tl
remiun Were ept y the « Wer | ntage to the compar V
would not have been very apparent His debt would have beer 0
P i nd discharged and his estate would perhaps | ha
v little to the good coming to it from the company I'he ecas t
was argued before us, I think, upon the assumption that if t} n
mortgagor had died while the company w charging up tl =
insurance against him his estate could have elaimed ent «
polit If the fac have been correctly stated to us I thn
olicy would ha had to be paid. See Morland v. 1
20 Bea 389, (52 E.R. 653 he estate could have sai Vi
charged these premiums to the deceased account, vou treate
harge on the land, you could have sued him upon |
ovenant to pay the premiums, the he entitled to tl

unount of the policy less the charges
Surely in such circumstances the company ought not to

charged with having acted oppressively and with getting son

collateral advantage out of the necessities of the borrower. TI

suggestion can only be made in forgetfulness of the benefits

life insurance which are recognised at least by a vast number « near

people like a

I'hen it is contended that the charging of these premiun
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on the land constituted a clog on the equity of redemption

am unable to agree with this contention.  The mortgage do

indeed furnish us an exeellent example of what would be really
a clog on the equity of redemption if the company had attempted
to enforee it I'he mortgagor covenants to pay the insurance

premiums on the policy and that covenant is not restrieted to the

period of the currency of the mortgage If the company were

to attempt to say that the mortg

gor had mortgaged his land 1o
secure the payment of these premiums continuously up to his
deanth even when the loan and all eharges had been repaid that
would have been a real attempt to clog the equity of redemption
The true principle of the equitable doctrine against clogging the

v. Rice
253, In the
former case in a mortgage of a leaschold publie-house by a licensed

equity of redemption was laid down in Neakes & Co

1902] A.C. 24, and in Bradley v. Carritt, [1903] A.(

victualler to brewers the mortgagor covenanted with the mort-
gagees that he and all persons deriving title under-him should not
during the continuance of the term (i.e. the leaschold term) and
whether any money should or should not be owing on the security
of the mortgage, use or sell in the house any malt liquors except
such as should be purchased of the mortgagees. This was held
to be a clog.  Lord Halsbury quoted the words of Lord Lindley
in Santley v. Wilde, [1899] 2 Ch. 474,

h as “an authoritative ex-

position of the rule” as follows

I'he prineiple is this; that a mortgage is o conveyanee of land or an assign
ment of chattels as a seeurity for the payment of a debt or the discharge of
some other obligation for which it is given.  This is the idea of a mortgage

ind the security is redeemable on the payment or discharge of such debt or
obligation, any provision to the contrary notwithstanding. That, in my
opinion, is the law Any provision inserted to prevent redemption on pay
ment or performance of the debt or obligation for which the security was
given is what is meant by a elog or fetter on the equity of redemptiion, and is

therefore void, It follows from this that

onee a mortgage alwavs o mort
but I do not understand that this prineciple involye

the further pro
position that the amount or nature of the further debt or obligation, the
pavment or performance of which is to he secured is o clog or fetter within
the rule

Lord Halsbury added

It is and must be in each ease a question of the particular thing which is

advanced as a clog or fetter, and in some cases it may seem to come very

near the line. Whatever rule is laid down one ean reduce it to something

like an absurdity by taking an extreme case

In Bradley v. Carritt, supra, a holder of shares in a tea company
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ALTA mortgaged the shares to secure a loan and agreed to use his best
8. ( endeavours to secure that “always thereafter” the mortgagec
Wi should have the sale of all the company's teas as broker and in

Exemision e event of any of the company’s teas being sold otherwise
Live In than through the mortgagee to pay him the amount of the com
Vo mission he would have earned if the teas had been sold through him

d I'he House of Lords held, but only by three to two, that there

was here a “elog,” reversing the Court of Appeal which had said

there was not I'he aection had been merely for damages for

breach of the agreement after the loan had been paid off I'he

difference of opinion seems to have arisen beeause of the nature

beeause the mortgage did not really in term

of the action anc

pledge the shares 1 security for the payment of the commission
Lord Macnaghten said
In the first place it is observed in the of the Court of Appea
hat it } 1 er bheen | | dowr hat it [ ential rthe it of |
re called, 1 ry | I think, « teral stipulation hat they sho
te on redempt Il perfectly true.  But it may b
1 th that ng o 1he ‘ " there i p
1in the books from the earliest times to the present day
I mort (0 fter ler oV 1 eep on foot tl Y
4 benefit « « ter 1) ( | I reel of the morty (
transaction D
He held that if the plaintifi could succeed in his action for damage it
then there had been no real and complete redemption of the el
mortgage of the shares di
I think the words just quoted from Lord Maenaghten suggest o1
the true test to apply in the present case I'he mortgagees ar
not in my opinion attempting here to keep alive after redemption R
and payment of the mortgage money a collateral stipulation. 1
they were insisting that the insurance should be kept up continu “
ously even after redemption until the mortgagor's death the
certainly would be imposing a clog on the equity of redemptior
But what they are doing is merely saving this: “ You are of cour
entitled to redeem and to get rid at onee of the mortgage final ‘“
but here is um of money which the mortgagor owed us, which | !
covenanted to pay us in the mortgage, the payment of which w
secured by the mortgage You must pay that sum of money te not
us before you ecan redeem.”  There is no question in that of Wh
clog upon the right to redeem. It is only a question (1) whether that
the money was due and owing, (2) whether it was secured by the imp
poli
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mortgag If it was due and was sccured by the mortgage all
the owner has to do is to pay it and both he and his land arc
thereafter quite free.

It might no doubt be suggested that as the covenant to pay
premiums was not specifically limited to the currency of the
mortgage therefore it was binding until death and was therefore
a clog and entirely void. But we are dealing with an equitable
rule and it is quite sufficient for the purposes of equity to say that
the covenant was void after redemption of the mortgage or pay-
ment of all debts secured by it And in any case I think that was
all the mortgagor could be really said to have covenanted to do
He had assigned the policy as collateral security for a debt and
it was the obvious intention that his obligation to pay the pre-
miums should only continue while the debt remained unpaid

It was also suggested that the insurance company had kept
the policy alive merely for their own benefit and the case of
Foster v. Roberts, 30 1.J. Ch. 666, 670, was referred to. That
case however would only be relevant and in point if the transferee
of the land, the present plaintiff, had also taken an assignment
of the policy subject to the previous assignment, had kept on
paying the premiums and had after the death of the insured
insisted as against the representatives of the insured that he was
entitled to the insurance moneys subject to the mortgage of the
defendant. The case cited merely decides that he would be
entitled to do so.

In the passage referred to upon the argument in 18 English
Ruling Cases, p. 367, it is said

Ihe question has arisen whether the poliey belonged to the creditor abso-
lutely, or was redeemable by the representatives of the debtor. The result
of the decisions appears to be that if it appears that the insurance was effected
s purt of the contract for the loan, or if it is to be inferred from the cireum
stunees of the ease that the insurance was in fact effeeted for the purpose of
securing the loan, then the poliey will be redeemable upon payment to the
mortgagee of what i8 due to him for prineipal, interest, premiums puid for
keeping up the poliey and costs, though the mortgage deed contains no pro
viso to that effect or even contains a proviso to the contrary
This is evidently dealing with a question with which we are
not concerned here, viz: the right to the ['lln’«‘l'\l\ of the [m||4‘\
where the insured mortgagor has died.  But it certainly indicates
that the Courts have never taken the view that there was anything
improper in a lender taking an assignment of a life insurance
policy as collateral security or in insisting that a policy be taken
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out and assigned as a condition of the advance or in charging the
premiums where paid by the lender as part of the moneys secured
by the mortgage. Nor do I see that the cireamstance that the
lender and the insurer are the same person can make any difference

In my opinion therefore the result depends entirely upon the
correct view to be taken of the question chiefly discussed in the
Judgment below as to whether the premiums were really secured
by the mortgag

It seems to me that the moment each premium fell due it
beeame a debt due by the mortgagor to the company He had,
as | have pointed out, covenanted to pay the premiums in order
to keep the policy alive as a collateral security.  He was of course
indebted to the company in the sum of $800, the amount advanced
and interest.  But as each premium fell due he became indebted
under his covenant in that additional sum. It was anticipated
apparently that he might make default in paying these additional
sums so he agreed that the land mortgaged as security for the
repayment of the $800 and interest should also be charged as
security for the repayment of these additional debts as they
acerued due.

I am unable upon consideration to see any reason why these
moneys in future to become due and payable for insurance pre-
miums are not properly included in the expression “other charges

" for the securing of the repayment of

and moneys hereby secured
which the land was mortgaged. Reading the words of the mort-
gage in their broad and most obvious sense 1 think it is quite
clear that the mortgagor was mortgaging his land to secure repay-
ment not merely of the money loaned him at the start but also the
repayment of moneys which he covenanted for a good consideration
to pay in the future and which the company treated as having
been paid to the extent of keeping the policy alive and being
liable to pay his estate the amount of it if he had died For
myself 1 ean see no objection to securing, by one mortgage, debts
or pecuniary obligations of a different nature or arising from differ-
ent causes provided none of the different obligations are of such
a continuing nature that the possibility of redemption is “clogged.”

So far the matter has been discussed as if the original mort-
gagor were the applicant for redemption.  His assignee can have
no higher rights. The rights of the mortgagee cannot be cut
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down by a transfer of the land by the mortgagor to which it was
not a party. It may be that the transferee miscaleulated the
amount for which the mortgage was security, But he could
have ascertained this from the mortgagee and if he had acted on
information so given the mortgagee would have been bound
Apparently he made no inquiry of the mortgagee and so must
suffer the consequences.

I think therefore the appeal should be allowed with costs and
it should be deelared that the mortgagees are not hound to sign
a discharge until the amount of the insurance premiums for the
vears during which the policy was kept alive, and interest thereon,
as agreed is paid to them as well as the costs of the appeal and of
the proceedings below.,

In view of the possibility that the plaintiff, the present owner,
may have not, as no doubt he did not, allow for these prémiums
when he purchased the property I think the defendants should be
directed, upon the above payments being made,not only to execute
a discharge but also an assignment of all their rights under the
covenants contained in the mortgage so that the transferce may
still proceed, if so advised, to enforee payment of the premiums
in question by the mortgagor. If the policy had been kept alive
he could have required an assignment of it as well but he is at
any rate entitled to an assignment of the covenant to pay the

premiums, Appeal allowed.

Re JOHNSON CAVEAT.

Saskatchewan Supreme Court, Newlands, Lamont and Elwood, JJ.
July 14, 1916

Laxo virees (§ IV—40)—CAvEAT ORDERS—BY WHOM SIGNED

An order continuing a caveat under the provisions of the Land Titles
\et (R.S.S. 1900, eh. 41) made by the Master in Chambers, cannot be
gned by the Chambers Clerk. The Master in Chambers, being persona
designata under the Aet, eannot delegate his duties to anyone else.

ArpreaL from an order under the Land Titles Act (RS8.S
1909, ch. 41).  Affirmed.

. F. Thomson, for appellant.

No one conlra.

The judgment of the Court was delivered by

Newranps, J.:—The question in this appeal is: whetlier an
order made by the Master in Chambers continuing a caveat

under the Land Titles Act can be signed by the chambers clerk.
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Such an order was refused registration |\)‘ the registrar for
and on appeal to the

the Moosomin Land Registration Districe
Master of Titles, his refusal was approved. 1 agree with the
reasons given by the Master of Titles, and am of the opinion
that such orders cannot be signed by the chambers clerk, who is
an officer of the Supreme Court.  Such orders are not matters in
Court. The Master in Chambers acts as persona designata under
the Land Titles Act. He has, therefore, no power to delegate
his duties to anyone else. The same reasons apply to such an
order made by a Judge of the Supreme Court.

It is unnecessary for me to decide in this appeal whether the
orders of a Master in Chambers come under an Act Respeeting

Judges' Orders in Matters not in Court, R.8.8, ch. 55, because,
by that Act, such orders do not become orders of the Court
until they are filed with the local registrar. To be filed, an order
must be in writing, and, as no one has authority to sign such an
order but the person designated, it follows that it must in the
first instance be signed by the party making the same. On its
being filed it becomes an order of the Court, and afterwards a
certified copy or exemplification under the seal of the Court
would be sufficient.  If not so made an order of the Court an
original signed by the person designated in the Act to make the

same must be used. Appeal dismissed.

RUDY v. SONMORE.
Saskatchewan Supreme Court, Newlands, Brown and McKay, JJ. July 14, 1916

1. Liexs (§ I—2¢)—THRESHER SEIZING GRAIN—RIGHT T0O SELL,

A threshier taking grain to satisfy his lien under the provisions of the
Threshers” Lien Aet (R.S.8. 1909, ch. 152, see. 1, amended by Aets 1913,
ch. 67, see. 24), becomes a “purchaser for value' of the grain so taken
and, as such, has a right to sell the grain to satisfy his elaim

|Prinneveau v. Morden et al., 11 D.L.R. 272, 6 A.L.R. 52, referred to.]

ArreaL from the judgment in an action under the Threshers’
Lien Act (R.S.8. 1909, ch. 152). Affirmed except as to costs.
H. Y. MacDonald, K.C., for respondent.

Brown, J.:—In this case there is no dispute as to the facts,

The only question to be considered is as to the right of the thresher
to sell the grain taken under his thresher’s lien. It is contended
by the plaintiff that there is no right of sale under the Threshers'
Lien Act apart from the amendments of 1916, and, in support of
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this contention, the case of Prinneveaw v. Morden et al, 11 D.1L.R.
272, 6 A.L.R. 52, decided by Stuart, J., of the Supreme Court of
Alberta, is referred to.  After a eareful examination of the Aect,
I find myself unable to follow that decision. The Aet states
that the thresher shall be deemed “a purchaser for value™ of
the grain which he takes under his lien.  There is no limitation
on the meaning of these words, and certainly one of the incidents
of being a “purchaser for value” is the right to sell the article
purchased. Moreover, the quantity of grain which the thresher
can take in order to satisfy his claim is regulated under the Act
by the market price at the time; after allowing, at a fixed rate,
for the expenses of marketing.  In view of the changing conditions
of the market of grain, it was surely not intended to limit the
thresher to a quantity fixed by present market values, and, at
the same time, compel him to run the risk of a depressed market
before he could realise on the grain.  On the contrary, the Act
in my opinion contemplates a complete remedy.

I am of opinion, therefore, that the decision of the trial Judge
was right, and that this appeal should be dismissed.

The plaintiffi having recovered judgment for $21.85, I am
of opinion that he should be allowed his costs of action in accord-
ance with the provisions of Rule 18 of the Rules of the Distriet
Court, and T would amend the judgment of the trial Judge to
that extent. Under the circumstances there should be no costs
of appeal to either party.

McKay,

Newranps, J.:—The only question raised on this appeal

J., concurred.

is the right for the thresher to sell grain taken by him under his
thresher’s lien.  This Aet provides that:

The lien shall have priority over all writs of execution against the owner
thereof, or chattel mortgages, bills of sale or conveyances made by him,
and over all right of distress for rent reserved upon the land upon which the
grain is grown, and the person performing such work of threshing or procuring
the same to be done shatl be deemed a purchaser for value of the grain which
he take: by virtue of this Act.

The later provision is the one which it is contended gives
him the right to sell. T agree with this contention. This pro-
vision was not put in to protect the grain taken from the creditors
of the owner, because the lien is expressly given priority over all
creditors, secured or otherwise, and the provision that he is to

be deemed a purchaser for value would have no meaning if it
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was not to give him the incidents belonging to ownership, one of

which is the right to sell
I'he trial Judge found the sum of $21.85 due plaintiff
I think this part of the judg-

but he

gave the defendant all the costs
ment should be amended by giving the defendant the costs of the
action and plaintiff the costs of the issue on which he was suceess-
small debt seale with a set-off.  Appeal dismissed

ful, on the
Appeal dismissed.

without costs
DICK v. LAMBERT
( Sir Frederick Haultain, C.J., 1 /

and MeKay, JJ July 17, 1916
1. JunuMEN I E53180)—CoONCLUSIVENESS  AGAINST PARTIE Prixer
Al ) AGEN Hr
Where a husl ! g n urdiselosed prineipal, |
wife, in an exchange of la gives to the vendor as part payviment for
} vife's purchase two promissory notes signed by himself alone, a judg
ment against the husband upon the notes, which was not satisfied, 15 n
bar to a subsequent aetion for a personal judgment against the wife for the
unpaid purchase-money represented thereby
2. Vesnor AND PURCHASER (§ 1T—31)—VENDOR'S LIEN —NOTE NO WAIVER OF
I'he taking of the notes by the vendor eannot be construed as cor
clusive evidence of his intention to abandon his lien for
purchuse-money ; the presimption is that the lien exists, anc
of notes, whether of the purchaser or of a third person, wi
that presumption, so long as the reasonable inference fror
cumstances 18 that the notes were only taken on condition that

would be paid
wlly divided on the first proposition

Ep. Nore.—The Court was eq
wd the decision of the trial Judge (25 D.L.R. 730) was, therefore, ma
tained
Arpeal from the judgment of Newlands, J., in favour o

plaintiff, 25 D.L.R. 730.

H. V. Bigelow, K.C'., for appellant.

T.J. Blain, for respondent

Havirain, CJ I have had the opportunity of looking ove
the judgment of my brother Lamont in this case, and agree witl
him that the plaintifi is entitled to a judgment enforcing hi
vendor’s lien. But 1 do not agree that the plaintiff is entitle
to a personal judgment against the def ndant Sadie Beatrie
Lambert for the balance of the purchase-money.

On the latter point I think that the principle of the deeisior

in Kendall v. Hamilton, 4 App. Cas. 504, applies. In that cas

it is clearly decided that:

Where an agent contracts in his own name for an undisclosed princip
the person with whom he contracts may sue the agent or he may sue tl
principal, but if he sues the agent and recovers judgment he cannot afterware
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sue the principal even though the judgment does not result in satisfaction of
the debt

The prineiple is not that there has been an election, but that
the judgment is for the same debt or eause of action.

\s between the plaintiff and William Lambert, the judgment
on the notes was an extinguishment of the original debt, for a
judgment recovered between the same parties on o bill operates
s an extinguishment of the original debt, the bill being merged
in the judgment. If William Lambert had been the prineipal,
instead of an agent, the judgment on the notes would have been
« bar to any other proceedings against him on the original agree-
ment, except proceedings to enforee the vendor's lien as hereafter
mentioned

A\lthough I agree in the result arrived at by my brother
Lamont, I am not prepared to go so far as to agree that the judg-
ment obtained by Dick against William Lambert would not be
1 bar to any action by Dick against Mrs, Lambert for the balance
of the purchase-money, i.e., for a purely pecuniary judgment.
[ think, however, that the |r|:|IIIHI4'~ right of action to enforee
his vendor’s lien is not alfected by the judgment against William
Lambert. A vendor's lien is a purely equitable remedy belong-
ing to the exclusive jurisdiction of the Court of Chancery.
Although the relief in the end is pecuniary, it does not take the
form of a pecuniary judgment that is a decree for sale of the land
and payment to the vendor of the amount of his unpaid purchase-
money out of the proceeds. The lien, unless waived, attaches
on the land for the purchase-money or any part of it until actually
paid,

In Flint v. Smuth (1860), 8 Gr. 339, it was decided that:

I'he lien of a

vendor for unpaid purchase money is not waived by the faet

s suing and recovering judgment for the amount,

In Barker v. Smark (1810), 3 Beav. 614

\ vendor conveyed his estate to a purchaser and took a bond for the

purchase-money.  He afterwards sued at law on the bond, and in equity
insisting on his equitable lien

I'he defendant Smark after putting in his answer, obtained, ex parte, an
order that the plaintiffs should eleet within 8 days in which Court they would
proceed

On a motion to discharge the order, Lord Langdale, M.R.,
decided,
that although a mortgagee was entitled to pursue all his remedies concurrently
vet in this case where the vendor had taken a bond to secure the purchase-
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he could not be permitted to sue at law and in equity at the A

{ hat t) rder to eleet would not prejudiee the plaintiff, forif he failed

N ONe ren he might v

Referring to this case, Dart on Vendors and Purchasers, 7th

ed., p. 739, say

'l ems, however, to be open to question, on the ground that
there listinetion in prineiple between endor eking to enforee |
lien | rgng | iy pursue both his remedies coneurrent!

I think, therefore, that the plaintifi’s right of a vendor's

lien is not affected by the judgment against William Lambert
and that he is entitled to its enforcement in respeet of all purchase-
money still actually unpaid

That portion of the judgment, therefore, giving personal
judgment against the defendant Sadie Lambert should be re-
versed, and the re \]\H!H{'Ill should pay the :|[v]u||:ml her costs of
this ""')“-‘“

LLwoon, J., concurred

Lamontr, J In this appeal we have to determine whether
or not the plaintiff is entitled to a vendor’s lien on the N.15-21-14
31-W.1st

In his statement of claim the plaintiff alleges that by an
agreement in writing dated March .25, 1913, made between the
defendant William M. Lambert and himself, he agreed to sell the
above deseribed lands to the said William M. Lambert, who,
in payment thereof, agreed to convey to him lots 1 and 2, in
block 30 in the city of Lethbridge, and to pay in addition the sum
of $2,000. He then purports to set out two provisions of the
agreement, by the first of which Lambert was to transfer to the
plaintiff the said lots and deliver to him two promissory notes
made to the plaintiff’s order for $1,000 each, payable 3 months
after date; and by the second, the plaintiff was to transfer to
sald Sadie Lambert, wife of the said William M. Lambert, the
said half-section. These allegations are all denied by Sadic
Lambert in her statement of defence

At the trial, the only evidence offered of the written agre
ment was an unsigned copy of what the plaintifi supposed the
agreement to have been; which, he said, he had received from
the solicitor who acted for both parties. The reception of this
copy was objected to by Mr. Bigelow. The agreement, in my

opinion, was not sufficiently proved to justify its admission a

evidence, but it is not very material whether we admit it or not
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The transaction as earried out was an exchange by the plaintifi
of his farm for the Lethbridge lots and two notes of Wm. M
Lambert for £1,000 each. The property was transferred and the
notes given. The notes were not paid; the plaintifi sued Wm
M. Lambert in the Manitoba Courts and recovered judgment on
the notes, but has obtained nothing thereon.

In his statement of claim the |i|:|inlifl alleged that the de-
fendant Sadie Lambert was a trustee of the farm for William M
Lambert. At the trial an amendment was allowed setting up
that she was the real purchaser, and this the trial Judge found to
be the fact. The Lethbridge property was hers, although stand-
ing in the name of her banker. The trial Judge also found that
the plaintiff did not know that he was dealing with Sadie Lambert
at all, but believed William M. Lambert to be the prineipal in
the transaction, and he gave judgment in favour of the plaintiff
against Sadie Lambert for the $2,000 and interest, and declared
the plaintiff to have a lien upon the half-section for the amount,
and also for certain taxes on the Lethbridge lots, which, under the
agreement, Lambert was to pay. IFrom this judgment Sadie
Lambert now appeals.

In my opinion, the evidence warrants the findings of the trial
Judge. In the argument before us it was strongly contended
that the plaintiff by taking judgment against W. M. Lambert
on the notes was now precluded from proceeding against Sadie
Lambert, o the principle that vwhere a creditor takes judgment
against an agent on a contract crlered into by that agent he
cannot subsequently sue the undisclosed prineipal.  This rule
of law is stated by Cairns, L.C., in Kendall v. Hamillon, 4 App
Cas., at p. 514, in the following words

Now I take it to be elear that, where an agent contraets in his own name

for an undisclosed prineipal, the person with whom he contraets may suc

the agent, or he may sue the prineipal, but if he sues the agent and recovers

went, he cannot afterwards sue the principal, even although the judgment

s not result in satisfaction of the debt

In that case, the firm of Wilson & MeLay borrowed money
for the purposes of their partnership by means of bills of exchange
The bills not being paid, the plaintiff sued Wilson & MeLay and
obtained judgment which remained unsatisfied. Subsequently
he discovered that Hamilton was a partner and brought action
against him as a principal. It was held that the judgment
against Wilson & McLay was a bar to the action against Hamilton.
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1808] 2 Ch. D. 205, 209, show clearl

action in the second suit is the same as in the suit in which judg

ment had been recovered, and (2) That the plaintiff had the lega

right to make the defendant in the second suit a defendant in the

first, either in the alternative (as where the defendant in the fir

sult was an agent) or jointly (as where the defendant in the fir
suit was co-contractor The rule as applicable to principal an .
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right to make either the agent or the undisclosed prineipal a
defendant in the action in which judgment was obtained As |
read the authorities, it is only where he has that right that the
rule has any application. If this conclusion is correet, then it
is clear that the rule eannot be invoked in the case at bar '
judgment recovered by the plaintiff was against the agent on two
promissory notes. The notes were the eause of action. By no
process whatever could he have sued Sadie Lambert on these
notes; she could not have been made a defendant in that action
His cause of action against her is for unpaid purchase money on
her implied covenant. This is an entirely different cause of
action from the suit on the notes

That it is different seems to be established by Wegg Prosser
v. Evans, [1895] 1 Q.B. 108

In that ease two persons guaranteed to the plaintiff the pay-
ment of rent by his tenant.  When the rent became in arrear
one of these joint contractors gave the plaintiff his cheque for the
rent.  The cheque was dishonoured and the plaintiff sued upon
it and got judgment. The judgment remaining unsatisfied, the
plaintifi then sued the other guarantor on his guarantee. It
was held that he was liable; that the cause of action on the guar-
antee was not the same as on the cheque, and that the principle
of Kendall v. Hamilton did 1ot apply. 'n giving judgment,
Esher M.R. said, p. 112

It is no doubt the law that if the plaintiff had sued Thomas alone on the

guarantee and not on the cheque, and had recovered judgment against him
he conld not afterwards have sued the present defendant. I that had been

e case here | should have been bound by a technieal rule of law, which has
existed so long that I must bow to it.  But in the present ease the plaintiff
lid not sue Thomas on the guarantee, but on the cheque

I am, therefore, of opinion that the taking of judgment against
William M. Lambert on the notes constitutes no bar to the pres-
ent action against Sadie Lambert

I'hen, is the plaintifi entitled to a vendor's lien? There is
no doubt about the right of a vendor to his lien when a portion
of the purchase-money remains unpaid, unless he abandons that
lien.  MeCaul on Vendors and Purchasers, p. 4. Two questions
therefore arise: (1) Were the notes taken in full payment of the
purchase-money, irrespective of whether they would be paid or
not, and (2) If not, did the taking of the notes evidence an in-
tention to abandon the lien. In view of the findings of fact by
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the trial Judge we must determine these questions on the footing
that the transaction was an exchange of lands between Sadic
Lambert and the plaintiff, in which she gave the Lethbridge lot
and her husband’s promissory notes and the plaintifi gave hi
farm. In her examination for discovery she admitted that the
farm, for the purposes of the exchange, was taken at a valuatior
of $9,000, and the Lethbridge lots at $7,000. She further said

that her husband gave his notes beeause “he had used some of

her money which he was to turn in to her again.” The gist of

the transaction was that William M. Lambert owed the $2,000
to his wife, and, instead of paying it to her, he agreed to pay on
her behalf that sum to the plaintiff

Whether the plaintifi accepted the notes in full satisfaction
of the debt is a question of fact, and on this point the trial Judg
has found in favour of the plaintiff. I agree with that finding
There is nothing in the evidence which would lead me to the
conclusion that he was accepting the notes as payment irrespective
of whether they would be paid or not. Certain portions of hi
testimony were cited wherein he admitted that he did not take
any sccurity because Lambert wanted the farm free of encum
brance.  The plaintiff intended to give Sadie Lambert a transfer
of the land free of encumbrance in the ordinary acceptation of the
term, that is, she would have a clear certificate of title, but that
is as far as the evidence goes I am of opinion, therefore, that
the notes were not accepted in full satisfaction of the purchase
money; and that being so, they operated onlv as collatera
security

In Drake v
gave a bill of exchange for part of a debt secured by the covenant

Mitchell, 3 East, 251, one of three joint covenanter

of the three. Judgment was recovered on the bill, and tl

plaintifil then brought his action on the covenant against tl
three. In giving judgment, Grose, J., at p. 259, said:

The note or bill, not having been accepted as satisfuction for the del
il though judgment has b

could only operate as a collateral security
g produced satisfaction in faet, the

m the bill, yet not havir

recovere
T may still resort to his origir
When Sadie Lambert took over the plaintifi’s farm at $9,000

il remedy on the covenant

there was an implied covenant on her part to pay that sum. As
to £7.000 she paid by transferring the Lethbridge lots, which the
plaintiff accepted at that figure. The balance she still owes

and judgment was properly entered against her for the amount

th

au

int

ot

the
on
hay
;r].‘l
can
wh
No
ol t

par
my
his

eire

v. K
and
wou
wou
time

1
favo
In t
prop




00
\s

the

wes

nt.

29 DLR.| Dominion Law Rerorts,

The only remaining question is: Did the taking of the notes by
the plaintiff evidence an intention on his part to abandon his lien?

In Dart on Vendors and Purchasers, 7th ed. vol. 2, at p. 733, the
author says:—

Whether the vendor has abandoned his lien is in all cases a question of
intention and construction; the test being whether the vendor has taken some
other security, in substitution for the ordinary lien; and the burden rests
on those who deny the existence of the lien to make out their case .
hase-
sven though it is nego-

andon the lien. Nor
will the joining of a surety in a note or bill of exchange make any difference,

Primd facie, the taking of a mere personal security for the pure
money, €.g., a promissory note, or a bill of exchange,
tiated, or a bond, is not evidenee of an intention to

since these are considered merely as modes of payment. But whether this

would be so where a bond or covenant is taken from a third person has not
been actually decided

Under this authority, the presumption is in favour of the
existence of the lien, and the onus of shewing that it has been
abando ed is on the party attempting to escape from it

Had William Lambert been the real purchaser, the taking of
the notes by the plaintiff would not have evidenced an intention
on his part to abandon the lien; that being so, and the trial Judge
having found that at the time the transaction was completed the
plaintiff believed Lambert was the debtor, the taking of the notes
cannot be evidence against him of an intention different from
what would have been drawn had Lambert been the purchaser.
No intention to abandon can, therefore, be drawn from the taking
of the notes by the plaintiff.

Eiven if the notes are to be considered as the notes of a third
party the same result, so far as this case is concerned, would, in
my opinion, follow. Whether a vendor intended to abandon
his lien in any particular case must depend upon the facts and
circumstances of the case, and precedents are not of much value.

As was pointed out by Beck, J., in High River Meat Market
v. Routledge, 1 A.L.R. 405, a given set of facts which, at one time
and under the conditions and methods of business then prevailing,
would justify a certain conclusion as to a vendor's intention,
would not be conclusive evidence of the same intention at another
time and under other conditions and methods of business.

The more recent cases scem to me to lean more strongly in
favour of the existence of the lien than did the older authorities.
In the case above mentioned, the vendee was to pay for the
property purchased by assuming a mortgage then upon the

4-20 b.LR.
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property, by giving $1,000 in cash and a note for $2,000 and a
mortgage to the plaintiff for the balance of the purchase-money.
It was held that he had not lost his lien for the amount of the
note, notwithstanding the taking of the mortgage, as both parties
helieved the note could be paid at maturity, and that the parties
really looked upon it as part of a cash payment.

In Wilson v. Kelland, [1910] 2 Ch. 306, the vendor agreed to
sell eertain property for £5,350. It was a term of the agreement
that £3,000 should remain on a mortgage of the property, which
was frechold.  In September, 1904, the vendor exceuted a con-
veyance in favour of the purchasers, but the mortgage back to
seeure the £€3,000 was not executed until January, 1905. In
1901 the purchasers had executed a trust deed to secure mortgage
debentures on all their property, present and future.  In a fore-
closure action by the vendor it was argued on behalf of the de-
benture holders that the vendor, by taking the mortgage of 1905,
had abandoned his lien and that the property became a security
to the debenture holders from the execution of the conveyance
by the vendor. It was, however, held that the equity of the
unpaid vendor was superior to that of the debenture holders and
that the mortgage had priority.

These cases would seem to indieate that the taking of security
is not conclusive evidence of the abandonment of the lien; the
presumption is that the lien exists. It would therefore seem to
me that the taking of notes of a third party will not displace
that presumption as long as the reasonable inference from all the
cireumstances is that the notes were taken on the condition that
they would be paid.  See Re Albert Life Assurance Co., 11 Lq.,
at p. 178,

That the plaintiff expeeted the notes would be paid when he
took them, I think is elear, and I see nothing in the evidence or
the circumstances that would lead me to believe that the Lam-
berts did not also expeet that they would be paid on their due
date.  Neither do 1 find anything to justify the conclusion that
the plaintifi agreed to take the notes other than on condition of
their being paid.  The plaintifi is, therefore, entitled to his lien
for the unpaid purchase-money, and also for the taxes which
Lambert agreed to pay on the Lethbridge lots.

The appeal, in my opinion, should be dismissed with costs.

McKay, J., concurred. Appeal dismissed.
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WHALEY v. LINNENBANK.

Ontario Supreme Courl, Appellate Division, Meredith, C.J.0., Maclaren and
Magee, JJ A and Riddell, J.  March 21, 1916

L MECHANICS” LIENS (8 TH—13) — PRIORITY OVER MORTGAGE —STATEMENTS
OF CLAIM
It is not essential to the preservation of a lien against a prior mort
gagee, under see. 8 (3) of the Mechanies and Wage Earners Lien Aets
R.8.0. 1914, eh. 110), that it shall be stated in the registered elaim that
it is against the mortgagee, inelusively or otherwise

ArreaL by the plaintiff from the judgment of NevinLe, Official
Referee, in an action to enforce a mechanic’s lien,  Reversed.

The reasons for the judgment of the learned Referee, in which
the facts are stated, were given as follows:—

November 16, 1915. Neviue, Official Referee:—The plain-
tiff is a carpenter and builder, and was employed by the
defendant Linnenbank to alter and improve buildings on the
land in question, which was and is owned by Linnenbank, subject
to two prior mortgages to the defendants Martin and Bowman.

The case comes within sub-sec. 1 of see. 22 of the Mechanics
and Wage-Earners Lien Act, and the time for filing the lien was
limited to 30 days after the performance of the work. The action
is an ordinary one for enforcing a mechanice’s lien under that Act,
with a claim for priority upon the increased selling value as
against the prior mortgagees.

The last work was done on the 13th May, 1915; the claim
was registered on the 9th June, 1915; and the statement of claim
was filed with the Clerk of Records and Writs on the 9th August,
1915.

When the trial was concluded, I held that the plaintiff’s claim
of lien was valid, and disposed of all questions arising at the trial
except the question of priority over the mortgages upon the
increased selling value by reason of the work and materials done
and furnished by the plaintiff. As to this I found that there was
an 1 ase of selling value to the extent of $500.

Judgment was reserved only for the purpose of considering
the objection raised by counsel for the mortgagees that no claim
against them or for priority over their mortgages was made till
after the 30 days allowed by the Act for filing the lien. The claim
of lien filed in the registry office “claims a lien upon the estate
of Charles W. Linnenbank, of the city of Toronto, in the county
of York, on the undermentioned lands” ete. Nothing is said

Statement.
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of the mortgages, and mortgagees are not mentioned, The
claim against them was first made when the statement of claim
was filed, which was after the 30 days limited for filing the lien,
but within the 90 days limited by sec. 24 of the Aet for bringing
the action and filing a lis pendens.

I have come to the conclusion that the mortgagees’ objection
must prevail. It is true that the Act says nothing about a time-
limit for determining questions of priority between lien-holders
and prior incumbrancers. One might logically conclude that it
would be permissible for a claimant to establish his lien first, and
to claim priority afterwards. If he should fail in his elaim of
lien, that would end the matter. If he should sueceed, he could
then make his claim to priority as against the mortgagees. This
reasoning applies equally to the 90 days limited by sec. 24 and to
the 30 days limited for registering under sec. 22, or commencing
action to prevent the lien being lost under sec. 23. It will be
noted that, by sub-sec. 1 of sec. 8, the lien attaches upon the
estate or interest of the owner. No lien is given upon the mort-
gagee’s interest; but, by sub-sec. 3 of sec. 8, the lien is to have
priority upon the increased selling value, if any.

Section 17 states what a registered claim of lien shall set
out, and forms are provided in the appendix. There is no refer-
ence here to mortgagees or their interests, and I imagine that

the section was not intended to apply to a claim of priority over -
mortgagees. Such a claim is apart from the claim of lien for

which the section provides a form.
Section 19 (1) provides that a substantial compliance with

sec. 17 ghall be sufficient, and a lien shall not be invalidated by =
failure to comply with the requisites of that section, unless, in

the opinion of the Court, Judge, or officer who tries the action,

“the owner, contractor or sub-contractor, mortgagee, or other =
person, is prejudiced thereby, and then only to the extent to

which he is thereby prejudiced.”
But it was never intended by this section that a fundamental

part of the claim should be omitted, and in the case in hand the
claim against the prior mortgagees to priority upon the increased

value cannot be considered unsubstantial. So far as they are
concerned, it is the whole claim. The section becomes irrelevant

as to them when no claim is made against them. Subsequent
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mortgagees are in a different position, but they are not made
parties till the case comes into the Master’s office, though they
are given notice of trial and are entitled to be present a  the
hearing.

As I interpret the Aet:—

1. A claimant may begin an action and file a lis pendens
within the time limited by sec. 22 (see sec. 23); and, if he claims
priority upon the increased value over a prior mortgage, the
prior mortgagee must be made a defendant and the claim against
him set up. See Bank of Montreal v. Haffner (1884), 10 A.R.
592. There Mr. Justice Osler remarked, at p. 598, that the plain-
tiff is at liberty to confine his action to the owner, and to take
a decree for sale of the owner’s interest, subject to the mortgage.
But, if he wishes to any extent to displace the priority of the
mortgagee, he must make both owner and mortgagee parties;
and on p. 599: “I think the plain intention of the Act is, that
proceedings shall be taken within the limited time against every
one who can be affected by the lien.” The other learned Judges
coneurred, giving reasons also.

=

2. A claimant may register under see. 22. In that case, the
lien shall absolutely cease, according to the terms of sec. 24, at
the expiration of the time-limits therein mentioned (which would
be 90 daysin the case in hand), unless in the meantime an action
is commenced to realise the claim and a lis pendens registered.
To realise what elaim? I should say the one made in the regis-
tered document; and, if in that there is only aclaim against the
owner of the equity of redemption,-that is all that can be realised
in the action begun after the 30 days have expired.

The case I cited above was to enforce a registered lien, but
it shews that an action is not properly constituted to displace a
mortgagee's priority unless he is made a defendant. If then an
action is brought to enforce an unregistered lien, the mortgagee's
position must be attacked (if at all) within the time-limit set
by see. 22, which (in cases like the one in hand) is 30 days. It
follows that it must be attacked within 30 days if a claim of
lien is registered, unless he is to be let out in 30 days in one case,
and held for 90 days in the other. The “owner” is not so
treated.  His interest must be attacked by registration or action
within the same time-limit in all cases.

8.C.

WaaLey




WaaLey

v
LiNNEN-
BANK.

Meredith,C J.0.

Dominion Law Rerorrs. ‘[29 D.L.R. 290D

I believe in interpreting the Act liberally in the interest of
a lien-holder; but it is no hardship to ask him when he registers

work
Refer
N
the g
mortgage. He has notice of the mortgage when he registers, and tion
requires only to insert a few additional words in his elaim.  And

his claim—any ;more than it is a hardship to ask him when he
begins his action—to say whether he claims priority over a prior

furnis
I think a mortgagee is as fairly entitled to know, within the time- the a
limit named in the statute, whether his security is attacked, claim
as the “owner” is to know, within that time-limit, whether his tainir
equity of redemption is incumbered or clouded by a elaim of out i
lien. The mortgagee may wish to deal with 1.+ security, and it in du
should not be kept under a cloud any longer  .an is fairly neces- claim
sary. He is no party to the building operations, is often ignorant is ess
of what is done, and his dealings even with the mortgagor might

be affected by the lien-holder’s elaim.

order
w
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to pr
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requir
30 days against the mortgagees, he must abide by his election and Act.

let the mortgagees go free. the A

Sectio

I conclude that the plaintiff in this case was required to
exercise his option to go against the equity of redemption only,
or to claim against it and the mortgage security also, within the
period of 30 days, and that, when he registered his claim against
the equity only, and took no step and made no elaim within the

J. Y. Murdoch, for appellant. 3
registe
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TY

pliane

V. H. Hattin, for defendants Martin and Bowman, respon-
dents.
J. F. Boland, for defendant Linnenbank, respondent.

The judgment of the Court was delivered by agains

Th

unless

Merepith, C.J.0.:—This is an appeal by the plaintiff from the
judgment dated the 16th November, 1915, which was pronounced
by an Official Referee (Neville) after the trial of the action before
him.
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The action is brought under the Mechanics and Wage-Earners
Lien Act to realise a lien claimed by the appellant for work done
and material supplied by him in the construction of a building on
the lands in question which belonged to the respondent Linnen-
bank, subject to a mortgage to the respondents Martin and
Bowman, and the lien is claimed as against the mortgagees only
upon the increased selling value of the land by reason of the

especs
that h
of the
value
buildir




29 D.LR.| Dominion Law Rerorts.

work done and material supplied by the appellant, which the
Referee found to bhe $500.

Notwithstanding this finding, the action was dismissed on
the ground that the appellant’s lien ceased to exist at the expira-
tion of thirty days from the completion of the work and the
furnishing or placing of the last material furnished or placed by
the appellant, although he had within that period registered a
claim for the lien in the form preseribed by the Aet and econ-
taining everything which see. 17 of the Aet requires to be set
out in the elaim, and had brought this action to realise his elaim
in due time. The view of the Referee was that where a lien is
claimed against a prior mortgagee under sub-see. 3 of sec. 8, it
is essential that it must be so stated in the registered claim in
order to preserve the lien as against the mortgagee.

We are of opinion that the ruling of the Referee was erroncous
and that the registration of the claim of the appellant was effectual

to preserve his lien as against the respondents Martin and

Bowman.

As I have said, the elaim set forth everything which see. 17
requires to be set forth, and was in the form prescribed by the
Act.  The appellant had therefore complied with everything which
the Act requires to be done by him in order to preserve his lien.
Section 23 provides that “every lien for which a claim is not
registered shall absolutely ecease to exist on the expiration of the
time hereinbefore limited for the registration thereof unless . . "

The lien having been registered, as it was, in strict com-
pliance with the provisions of the Act, sec. 23 cannot be invoked
against the appellant.

The judgment of the Referee must therefore be reversed,
unless, as the respondents contend, the finding that the selling
value of the land has been increased by the work done and the
materials supplied by the appellant cannot be supported.

An inquiry of that nature, the result depending, as it always
must, upon opinion evidence, is always a difficult one, and was
especially so in this case owing to the character of the building
that has been erected. There was a conflict of evidence, some
of the witnesses being of opinion that not only had the selling
value of the property not been increased by the erection of the
building, but that it had been lessened. On the other hand,
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there was evidence that the selling value had been increased by I I
more than $500. The Referce, who saw and heard the witnesses, R itscl
was in a better position to judge as to the weight which should ] (

be attached to their evidence than we are, and I am unable to L
say that the conclusion to which he came was wrong.

The result is that, in my opinion, the appeal should be allowed
with costs, and the judgment of the Referee as to the matters in . the !

st
L.}

question on the appeal be reversed, and that there should be 3 the
substituted for it a declaration that the selling value of the land é Judg
in question was increased by the work done and materials sup- ) urba
plied by the appellant, by the sum of $500, and an adjudication Chiel
and order that the appellant’s lien attaches upon such inereased T
selling value in priority to the mortgages of the respondents. dispy
Appeal allowed. Jury
LAMBERT v. CITY OF TORONTO. 1 ““",lfj

Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., and Riddell,

Lennox and Masten, JJ. March 17, 1916. Com,

1. Contracts (§ 11 D 1—152)—INDEMNITY AGAINST LIABILITY FOR DAMAGES 1 the ¢
NEGLIGENCE. i e

A contract by a company to indemnify a corporation against any west

action and any loss or damage through the imperfect exeeution of the and i

company's works does not render the company liable to the corporation ]

for the result of the corporation’s own negligence which eauses the im-

perfection complained of. 3 be ne

-

electy

2. MasTER AND SERVANT (§ IT A 3—50)—NEGLIGENCE OF THIRD PARTY
FAILURE T0 WARN—LiaBILITY. pole 1
A corporation is liable to a workman of a company for damage caused T
by the corporation’s own negligence through interference with works 1
which it has permitted the company to construct, in addition to an & and, «
liability of the company itself to the workman for the negligence of .
foreman in not warning the workman of the danger eaused by the cor Comy
poration. this w
ArreaLs by the two defendants, the Corporation of the City Al
of Toronto and the Interurban Electric Company, from the the Ir
judgment of Murock, C.J.Ex., of the 8th November, 1915, in close
favour of the plaintiff against both defendants, upon the findings With
of the jury at the trial at Toronto, in an action brought by Ada the ¢
Lambert, mother of Kenneth Lambert, to recover $10,000 damage= runni
under the Fatal Accidents Act and the Workmen’s Compensation impro
for Injuries Act, for the death of her said son, caused by coming been ¢
in contact with the electric wires of the defendants, on the 13th bloeks
March, 1914. )
The judgment appealed from awarded the plaintiff $2,700 Innoct
damages and costs of the action; claims for indemnity made by '“'“‘h"
insula

each defendant against the other were dismissed without costs.
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The city corporation appealed against the judgment dismissing
its claim for indemnity over against its co-defendant.

C. M. Colquicun, for the appellant city corporation.

D. Inglis Grant, for the appellant company.

B. N. Davis, for the plaintiff, respondent.

Riopewy, J.:—This is an appeal by the City of Toronto and
the Interurban Electric Company against a judgment in favour of
the plaintifi for $2,700 and costs: and by the city against a
judgment dismissing its claim for indemnity over against the Inter-
urban Electric ‘Company—the case having been tried before the
Chief Justice of the Exchequer and a jury at the Toronto Assizes,

The jury answered certain relevant questions, and it is not
disputed—mnor can it be—that there is evidence upon which the
jury could so find. Adopting then the answers of the jury as to
the facts in dispute, the case is as follows.

The predecessors in title, &e., of the Interurban Electrie
Company had a contract with the predecessors in title, &e., of
the city, under which they erected a pole not far from the north-
west corner of Bathurst street and St. Clair avenue, This pole
and its brethren were to support a wire or wires for the carriage of
electricity of high tension; and, in the nature of things, it would
be necessary for employees of the electric company to mount the
pole to examine, adjust, repair, &e., the wires,

The city absorbed the street on which this pole was placed,
and, on the 9th November, 1912, required the Interurban Electric
Company to move it some feet back and behind the kerb—and
this was done. |

After this, the city itself erected a pole not far from that of
the Interurban Eleetric Company-—guyed it by a guy-wire running
close to the Interurban pole and wound round the city’s pole.
With unaccountable negligence, this guy-wire was wound round
the city's pole in contact with a lightning-arrester, i.e., a wire
running down the pole longitudinally into the earth-—a wholly
improper and dangerous arrangement, and one which could have
been avoided by the very common practice of inserting wooden
blocks between the two wires.

Even this dangerous arrangement might have been rendered
innocuous (so far as the Interurban was concerned) by the in-
troduction of an insulator close to the city’s pole. There was an
insulator on the guy-wire, but it was not between the two poles.
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On the day in question, the 13th March, 1914, the deceased
Lambert, a young man in the employ of the Interurban Eleetric
Company, was directed by his foreman, Cameron, to mount the
Interurban pole and “release” certain wires. He did so, cut an
Interurban wire in which there was a high-tension current, and,
his body coming near the eity's guy-wire, a grounding was effected
through his body, the guy-wire, and the lightning-arrester
the current passed through him, and he was killed. His mother
brought an action under Lord Campbell’s Aet and the Work-
men’s Compensation for Injuries Aet, the city claimed indem-
nity, and the case came on for trial before the Chief Justice of
the Exchequer, with a jury in the plaintiff’s case, without a jury

on the question of indemmnity.
The following are the questions and answers:

“1. What was the cause of the accident? A. The accident
was caused by Lambert's left heel coming in contact with the
Interurban wire, and his left side touching the guy-wire, which was
in contact with the ground-wire on the Hydro-Eleetrie pole.
‘2. Was the Corporation of the City of Toronto guilty of
any negligence which caused the aceident? A, Yes.

“3. If yes, in what did such negligence consis
having the strain insulators nearer the Hydro-Eleetrie pole,
by not insulating the point of contact between the guy-wire

A. By not

and

and

the ground-wire or lightning arrester on the Hydro pole

“4, Was the Interurban Electric Company guilty of
negligence which caused the accident? A. Yes.

“5. If yes, in what did such negligence consjst?
sending Lambert up the pol , the Interurban foreman should have
noted that the strain insulators near his company’s pole were in

any

A. Befor

wrong position, and, that being so, should have directed his atten-
tion to the possibility of the guy-wire being in contact with the
uruulul—\\'in- on “_\'lll'n ]ml('.

“6. Was the deceased guilty of any negligence which caused
or contributed to the accident? A. No.

“7. If yes, in what did such negligence consist?

“8. What damages, if any, do you award the plaintifi?

(No answer

A

$2,700, £1,800 to be borne by the Hydro-Electric Company and

$900 by the Interurban Electric Company.
(This was changed by the jury to a simple statement of the

amount, $2,700).
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“9. What do you estimate to be the amount of the earnings
during the three years preceding the accident of a person in the
same grade as that of the deceased in the like employment within
the Provinee of Ontario? A, $2,700.

“10. Was the Interurban pole erected before or after the
Hydro guy-wires were earried.from the Hydro pole to the anchor
post on the east side of Bathurst street? A, Yes  The Interur-
ban pole was erected first,  (This was in reference to a contention
by the city that the city pole was in position before that of the
Interurban Eleetric Company).

So far as the Interurban is concerned, I think the jury was am-
ply justified in finding negligence against it, through its foreman,
Cameron. He himself says that the arrangement of wires, &e.,
was a trap; the reason he did not warn Lambert was that he

“

did not see it himself and his not seeing it was *‘an overlook.”

As regards the city, the Interurban Electric Company, at the
request of the city, placed its pole at a eertain point of the eity's
property—the pole remaining the Interurban Electric Company's
personal property—the consent to the company’s men going up
the pole for all necessary purposes was implied, if indeed such
consent was needed for the company to have its own men mount
its own pole for its necessary work. The condition of affairs is
perfectly safe, when the city, for it own purposes, throws a wire
across near to the pole and ereates a situation of danger for all
persons mounting the pole and doing certain of the company’s
necessary work: and does this, knowing that persons are to be
expected to do such work. I eannot see why the city is not to
be held liable to the workman,

It is argued that the right of the workman is not higher than
that of the company, and that the company could not have sued,
by reason of its contract of indemnity.

Assuming, without admitting, that the workman's rights
must be limited to those of the company, and that he must be
barred if the company could not sue, how does the case stand?

The clause reads: “7. The company shall save harmless and
indemnify said corporation against any action, claim, suit or
demand brought or made by the granting of any of the privileges
hereinbefore mentioned to the company, and all costs and ex-
penses incurred thereby, and also against all loss, damages,
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costs, charges, and expenses of every nature and kind whatsoever,
which the corporation may incur, be put to or have to pay, by
reason of the improper or imperfect execution of their works or
any of them, or by reason of the said works becoming unsafe or
out of repair, or by reason of the neglect, failure, or omission of the
company to do or permit anything herein agreed to be done or
permitted, or by reason of any act, default, or omission of the
company or otherwise howsoever.”

The eity is made liable in this action, not by reason of anytning
done or left undone by the company, but by reason of the eity’s
own negligence in changing a safe arrangement into an unsafe
one; as it seems to me, the city might as well elaim an indemnity
if its men were negligently to chop down one of the company’s
poles with a man on it.

I agree with the Chief Justice of the Exchequer that this case
does not come within the indemnity clause: therefore, in any case,
the city has no answer against the claim of the plaintiff.

The same considerations apply to the elaim of the city against
the Interurban Electric Company.

I am of opinion that the appeals should be dismissed with

costs.
Lenxox, J.:—The questions to be determined upon the appeals
and cross-appeal are:
(a) Is the plaintiff entitled to judgment against both or either
of the defendants?
(b) Is either defendant entitled to be indemnified by the other?
Each of the defendants maintained an electric pole at the
north-west corner of St. Clair avenue and Bathurst street, in
this city. The Hydro pole, that is, the one maintained by the
city, was west of the Interurban pole. The guy-wire from the
Hydro pole extended easterly across Bathurst street and quite
close to the Interurban pole. This guy-wire was fastened to the
Hydro pole in a way to come in direct contact with its ground-
wire. There were insulators upon the guy-wire, but none between
the Interurban pole and the Hydro-Electric pole. The jury
exonerated the plaintifi’s husband from negligence. [The learned
Judge then set out some of the questions put to the jury and their
answers, already stated by RipeLy, J., supra.|
It is difficult to see how the city can claim either exoneration
from liability or indemnity—the city is the primary wrong-doer
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The Hydro-Electric had to place its poles where directed by the
city, and in this instance had to move the pole to this point from
where it formerly stood. After the pole was put in the position
assigned, the city was guilty of the grossest kind of negligence,
not only in fastening its guy-wire so as to come in contact with
the ground-wire, but in running it almost in contact with the cross-
arms of the other system, and failing to ingulate it properly. 1
do not agree with the argument that the company’s foreman
ghould have apprehended danger from the position of the strain
insulators. The insulators were for the purpose of intercepting
a current from an overhead wire falling upon the guy-wire. I
would not have thought that the foreman could properly be charged
with negligence in failing to discover that the guy-wire was placed
in direet contact with the ground-wire; and this was the direct
cause of the man’s death. No one would expeet to find such an
astonishing piece of improper and negligent construction.

But negligence is a question for the jury, and they have found
against both defendants. Both defendants are liable.

Subject to the question of the effect of the contract between
the defendants, the question of contribution or irdemnity is
settled by Sutton v. Town of Dundas, 17 O.LL R. 556 (C.A.) On
the finding of the jury, they were both wrong-doers, There was
an agreement to indemnify the munieipality in the Sutton case,
too, and I think as broad and general as the one here; but,.short
of practical identity, each case is to be decided on its own facts.

There are two things covered by the agreement: (a) To
indemnify the city against loss oceasioned by granting the pri-
vileges of the agreement to the company. There has been no
loss under this head. (b) Loss occasioned to the eity by imperfect
execution of the company’s works, or their becoming unsafe or
out of repair, or by reason of the company failing to do something
they agreed to do or permitting something they were not to permit
—or otherwise howsoever. The “or otherwise” carries the
guaranty no further than the provisions preceding it.

The company has not broken its agreement under this part
of paragraph 7. Its works have not been shewn to have been
imperfectly executed or out of repair. True they became unsafe
through the direct misconduct of the city's servants This
cannot be pleaded for the advantage of the city.

The appeals should be dismissed with costs.
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MasTeN, J., coneurred.

Mereprra, C.J.C.P.—Some of the most significant circum-
stances of this case seem to have been passed over at the trial
unobserved, or, if observed, without being commented upon,
The ease seems to have been treated there as if one of joint wrong-
doing on the part of the two defendants; and so much so that the
jury’s verdiet, for a different amount against each, was added
together, and, without any concurrence of the jury, was entered
as if aganst the defendants alike in the whole amount.  There
the case was treated as if there were liability in both of the defen-
dants at common law, and the questions were framed accordingly,
with the exeeption of one question relating to the amount of
damages, though the judgment against the defendant the Inter-
urban Electric Company can be supported only under the Work-
men s Compensation for Injuries enactment. And, that which
may be a circumstance of the greatest importance, the fact that
neither the defendant the Interurban Electric Company, nor any
of its employees, had any right to be at the place where the aceident
happened, engaged in the work they were doing when it happened,
except by the leave of the defendant the municipal corporation
that without such leave they would be but trespassers there, and
that they were there under such leave granted, not only upon the
terms that the defendant the municipal corporation should not
be liable to the company for any damages, but that the company
should indemnify the municipal corporation against any action or
claim brought or made by the granting of such leave to the
company, or by reason of any act, default, or omission of the
company or otherwise howsoever—seems to have been quite over-
looked or ignored.

Bearing these things in mind, let us now see what facts the
jury have found, and what liability, if any, can be based upon them.
The jury have found that the defendant the municipal corporation
was negligent in leaving one of its stay or “guy” wires resting
upon the lightning-rod of one of its line of transmission poles
and that the accident was caused by reason of the “strain insul-

ator” of the stay-wire being outside the transmission pole of the
defendant the Interurban company, upon which the accident
happened, instead of between it and the other pole: but that that
negligence would have been harmless except for the negligence of
the defendant the Interurban company, through its foreman in
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charge of the work being done, in not observing the danger and
warning the man who was killed of it: or, as it would probably
have been put had it been observed, that there could be recovery
against the defendant the Interurban company under the Work-
men's Compensation for Injuries enactment only: the negligence
of a person in the serviee of this defendant, to whose orders the
man was bound to conform and did conform; the injury resulting
from his having so conformed.

Upon these findings, quite apart from the leave, and the terms
upon which it was granted, it is quite obvious that the defendant
the Interurban company could have no eause of action against
its co-defendant. Its negligence was the immediate cause of the
man's death: its aet in sending him into danger without warning
him, as the jury have found. The passive negligenee of the defen-
dant the municipal corporation was harmless to those taking due
care, Then ean a servant of the defendant the Interurban com-
pany, so injured, have any higher right against its co-defendant
than his master had-—having regard to the fact that he was
there under and upon the conditions of the leave granted, and
otherwise would have been a mere trespasser without any right
of action for any such negligence as the jury have found: though
he doubtless would have a good cause of action against his em-
ployer under the Workmen's Compensation for Injuries enact-
ment? See G.T.R.W. Co. v. Robinson, [1915] A.C. 740; 22 D.L..R. 1,
Jones v. Morton Co. Limited (1907), 14 O.L.R. 102, at p. 414;
and Dominion Natural Gas Co. v, Collins, [1909] A.C. 640.

Now let us look at the material facts of the case, those upon
which the jury were questioned, as we'l as those upon which they
were not. The plaintiff’s earnest efforts to aggravate the character
of the negligence of the defendunt the munieij al corporation, is
something in the nature of a two-edged sword—the grosser it
was, the less excuse there can be for not avoiding it. But, what-
ever its charaeter may have been, it was far removed from such
negligence as that which places in the reach of the innocent and
ignorant a dangerous weapon or instrument. The wire in question
was at the top of the pole of the defendant the Interurban com-
pany, entirely beyond the reach of every one but skilled line-men
going there to perform their duties in connection with electric
street wiring, duties performed at or near the top of such poles
and in a net-work of wires carrying electricity, a place and a work
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necessarily dangerous to any one not taking all the precaution his dea
8.C trade and experience had taught him that he could take for his or (
Laspenr  own safety. The taller pole, of the defendant the municipal B of 1
Cre: or corporation, and the shorter one, of its co-defendant, were quite ‘ by
Toronto. near to one another: the taller pole carried a lightning-rod-—a and
Morodith, * lightning-arrester,” as the men engaged in such work prefer to and
VaF call it: but, by whatever name it may be called, it was simply Y the
and plainly a lightning-rod, running all the way down the pole, B one
and into t} . ground, on the side of the pole towards the sidewalk insu
in contact with this lightning-rod was the stay-wire in question, war)
and the near insulation in it was just the other side of the shorter s0, |
pole: the effect of that being that the “lightning-arrester” was eaus
extended so that it protected both poles; if lightning were at- Hou
tracted to the taller pole, it would, instead of doing injury, be 325,
carried down the lightning-rod into the ground: if attracted to pulsi
the smaller pole, instead of striking it and doing injury, it would for |
be carried by the stay-wire to the lightning-rod and down that his s
rod to the ground harmlessly. And, apart from nature’s inter- 1
ference, in thunder-storms, the rod and the wire were perfectly the g
dead and harmless, unless by some human agency they were ¥ heay
brought in contact with some electric current, and on that being i. volts
done would carry the current safely and harmlessly into the hold
ground. The “lightning-arrester” was a needful safety appliance geron
properly placed for the protection of these transmission wires, short,
as well as of the public making lawful use of the highway: in order pole
that that safeguard might be had, it was necessary that the poles these
upon which it was placed should be more dangerous to careless N osed
workmen upon them than if there were no such general safety pole i
device: and it is quite obvious that the danger would have been . B
greater to a careless workman on the pole of the defendant the % if, he
municipal corporation, than on the pole of its co-defendant, and w

because the “ground-wire” or “lightning-arrester’” ran all the &8 scrioy

way down the former pole, whilst the extension of it, by means knows

| of the stay-wire, merely passed by the top of the other pole. All doubt!

| of which means, tha' the man was working under obvious and of wirg

! ordinary conditions, ad could not have been injured except by wire if
making himself a connection between some live wire and this betweg

! dead ground-wire or the pole or some of the other wires upon it B expose
‘ I have said “obvious conditions,” and they were so obvious that 88 knew, |

the jury found the foreman guilty of negligence causing the man’s .
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deeth, beeause, although standing on the ground, not up the pole
or othierwise nearer the stay-wire, he did not warn the workman
of the danger. The condition of affairs was made more obvious
by the strain insulator, a very conspicuous thing, so conspicuous
and so placed that none but the quite blind could help seeing it;
and seeing that it afforded no protection from the side towards
the longer pole, which was only a few feet away from the shorter
one. As the jury put it, the “wrong position” of the stiain
insulator should have been noticed and should have been a
warning of possible danger from the longer pole.  And, that being
s0, how is it possible to exculpate the workman from negligence,
causing the accident, except upon the ground, acted upon in the
House of Lords in the case of Smith v. Baker & Sons, [1801] A.C.
acting not voluntarily but under the com-
pulsion of his serviee; or, as put in the Workmen'’s Compensation
for Injuries enactments, he was conforming to orders to which
his serviee compelled him to conform?

325, that the man w

Then, proceeding a step further, what was it that really caused
the accident?  The man eut, in pursuance of his orders, the two
heavy transmission wires, carrying an electric current of 2,200
volts, 110 volts being the power ordinarily in use for all house-
hold purposes: he cut, and left exposed, these exceedingly dan-
gerous live wires, wires attached to the lower cross-arm upon the
shorter pole, some distance below the stay-wire at the top of this
pole.  The man's obvious main duty was to keep quite clear of
these high power wires, which he had thus exposed and left ex-
posed.  Any kind of contact with them involved danger: the
pole itself upon which the man stood might be in such a condition
as to cause the man's death if, necessarily being in contact with
it, he should touch the live wire: it is said that the pole was dry
and would not have been a sufficient conductor to have eaused
serious injury: but it was in the month of March, and no one
knows; and it was the man’s duty to avoid any chances, and
doubtless he meant to avoid them. Then he was in the midst
of wires, some of which might have been as deadly as the ground-
wire if the man unfortunately made of his body a connecting link
between it and one of the live wires which he had exposed and left
exposed—they were the sole starting-point of danger: the man
knew, as every one knows, that no insulator can be always perfect,
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and that this applies especially to strain insulators. By some
terrible mishap, the man seems to have brought one of his feet
in contact with one of the wires he had exposed, at the same time
having some part of his body in contact with the stay-wire, and
so made of his body the conneeting link through which the 2,200
volt current or some part of it passed, killing him. At all events
that.is the finding, and it was the most probable eause; though
there can be no direet evidenee of it, and it is possible that the
current passed down the pole he was on, or through some other
wire with wh ¢h he was in contact.  That touching the live wire
was the one thing the man should have avoided, and doubtless

meant to avoid, is manifest. In some unaceountable way he

failed in his purpose, and consequently met his death: a thing
improbable, in the same eircumstances, even once in a thousand
times I have no doubt: but it happened this time,

Now, in these cireumstances, what duty did the defendant
the municipal ecorporation owe to this man? My answer is
only that which is eovered by its contract with his master: and
that is nothing, the obligation is altogether on the part of his
master: and, as I have said, except under that contraet the man
And, there being this ex-

would be a trespasser where he was,
The plaintifi cannot

pressed obligation, can there be any other?
contradiet or vary it.

If it be not so, then upon what ground ean the plaintiff recover
aganst the defendant the municipal corporation? Not on the
ground that if one place a loaded weapon where any fool may take
it and do mischief with it he is answerable for mischief so done
beeause no such instrument is involved in this case; and, if ther
were, it was placed where none but experienced men could cony
in reach of it, and it was openly and obviously as dangerous as it
perienced man, on th

could in any ecireumstances be,  The
shorter pole, was within a few feet of the strain insulator, on one
gide of him, and of the longer pole and its lightning-rod, with
stay-wire necessarily embedded, to some extent, in it, by th
strain, and unnecessarily in contact with the lightning-rod, on
the other side; so near to each that unless he closed his eyes he
could not avoid seeing and understanding the actual, and th

whole, condition of affairs. The loaded weapon principle s

quite out of the question.
Then does the principle of a duty arising from an invitation
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apply?  How ean it when the'invitation is in writing and lays
down its own terms?  Besides, if an invitation, it was an invita-
tion to a place of danger; and the danger was open and seen, or
else not seen beeause of gross negligence —going to a place of
danger and shutting the eyes whilst in it,

Nor is the principle g ven effeet to in such eases as Rylands v.
Fleteher (1868), L.R. 3 H.L. 330, or the mischievous animals cases,
at all invelved ‘n such a ease as this. Both defendants were
engaged in supplying the puble with what may now be ealled
one of the necessaries of life; and supplying it by means which
are quite safe, generally speaking; safer than many other publie
needs, such, for instance, as rapid traflic. And there was no
outhreak of a dangerous element or a wild nature; the man who
was injured made the danger, and then needlessly stepped into it.

It is quite difficalt to extract from such ecases as, on the one
hand, Earl v. Lubbock, [1905] 1 K.B. 253, and Winterbottom v.
Wright (1842), 10 M. & W. 109, and, on the other, Langridge v.
Levy (1837), 2 M. & W. 519, Levy v. Langridge (1838), 4 M. & W.
337, and Parry v. Smi'h (1879), 4 C.P.D. 325—=ee also Burrows
v. March Gas and Coke Co. (1870-2), L.R. 5 Ex. 67, und L.R. 7
Ex 96—any clearly defined principle easily applied to every ease;
nor is there any need, for the purposes of this case, to attempt
to do so; all of such ecases being the very opposite of this case.
In all of them there was a contract on the part of the defendant,
and a contract broken by him, and a breach which was the direct
cause of the plaintifi’s injury. In those cases in which there was
held to be liability to a person not a party to the contract, the
iability was based upon the faet that a known to the defendant
dangerous thing was, knowingly, placed by him in the hands of an
innocent person gnorant of the danger.  Pigott, B., in ‘the case of
George v, Skivington (1869), L.R. 5 Ex. 1, put it in this plain
manner: “The case, no doubt, would have been very different
il the declaration had not alleged that the defendant knew for
whom the compound was intended.  Suppose, for example, the
chemist sells to a customer a drug, without any knowledge of the
purpose to which it is to be applied, which is fit for a grown person,
i that drug is afterwards given by the purchaser to a child
i does injury, it could not be contended that the chemist was
luble.”  The subject is also dealt with in his usual full and clear
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manner by Parke, B., delivering the considered judgment of the
Court of Exchequer in the case of Longmeid v. Holliday (1851),
6 Ex. 761,

In the case of Parry v. Smith, 4 C.P.D, 325, which I have been
unable to trace further than its trial, Lopes, J., said (p. 327):
“1 think the plaintifi’s right of action is founded on a duty which
I believe attaches in every case where a person is using or is dealing
with a highly dangerous thing, which, unless managed with the
greatest care, is calculated to cause injury to by-standers. To
support such a right of action, there need be no privity between
the party injured and him by whose breach of duty the injury is
caused, nor any fraud, misrepresentation, or concealment; nor
need what is done by the defendant amount to a public nuisance
It is a misfeasance independent of contract.”

But the case the learned Judge was dealing with was one of &
contract, a breach of which caused injury to the servant of the other
party to the contract, who would, undoubtedly, have had a right
of action under the contract for the injury done to him in injuring
his servant; and much of the opinion I have quoted conflicts with
what is said in other cases of higher authority. And of course the

claim in the case of Parry v. Smith could be easily sustained on
narrow grounds: if the plumber had not only let the gas escape,
but had exploded it too, he would obviously have been liable for
the injury done; and the mere fact that he did not himself apply
the light which eaused the explogion could make no great difference,
that light being applied without any kind of negligence, but in
the ordinary course of the duty of the man who carried it; and, the
explosion being the very thing that was likely to happen, it is

difficult to understand why the plaintifi might not recover. If

the plumbér had puffed tobacco fumes in the man’s face, he would

have done to him a wrong; the more so puffing—in either case

intentionally or unintentionally—explosive gas all around him;
and the explosion and injury were direct consequences which the
plumber must have known would be likely to follow upon his
wrongful act.

One of the later cases was also a case of explosion of gas
Dominion Natural Gas Co. v. Collins, to which I have already
referred. That too was a case of contract to do work; and a breach
of that contract resulting in explosion, a human death, and bodily
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injury. The defendants the Dominion Natural Gas Company had
contracted with the masters of the man who was killed and of
the man who was injured, to bring into a building of the masters,
in which men worked, and in which there was an exposed fire,
natural gas to be used for power, heat, and light in that building,
contracted to do the work and supply the gas in a workmanlike
and proper manner; but, in breach of that contraet, left the work
in such a manner that an apparently necessary provision for the
discharge of an overflow of gas was made in the building, where
it might possibly be disastrous, instead of spending a few shillings
in extending the discharge pipe to the outside of the building.
The jury found that this breach of contract caused the accident,
and that there was no contributory negligence on the part of the
men. So far a simple and plain case: but the jury also found
that the masters were also guilty of negligence in having tampered
with the appliances through which the gas eseaped, and that that
negligence was the cause of the accident. By some process of
reasoning, in which I could not agree, but which I cannot from
memory recall, and the case does not seem to have been reported
here, the provincial Courts gave effect to the jury's findings
against the Dominion Natural Gas Company, but overruled, or
disregarded, their findings against the masters, and no appeal was
taken against the dismissal of the action as against them, so that,
when the case reached the Judicial Committee of the Privy Council
it was one of “Hobson’s choice:” sustain the judgment against
the Dominion Natural Gas Company, or else let the unfortunate
plaintiffs go without anything, because of error in the provincial
Courts, though the plaintiffs were plainly entitled to relief against
one or other, if not both. The Judicial Committee proved them-
selves able to rise to the oceasion, sustaining the judgment against
the Dominion Natural Gas Company, by in effect reversing the
verdiet of the jury against their co-defendants, though there
plainly was evidence upon which reasonable men could find as
the jury had on this branch of the case. As put by the Judicial
Committee, the question was whether the proximate cause of the
accident was the negligence of the Dominion Natural Gas Com-
pany, in providing for escape of gas inside, instead of outside, the
building, or was it the “conscious act of another volition,” or,
to come to the point more pointedly, was it the tampering with
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the gas plant by the men of the masters, permitted by the masters?
Notwithstanding the findings of the jury, the Judicial Committe
considered that that question was left in doubt, and that the
onus of proof of it was upon the Dominion Natursl Gas Company,
and so they did not escape.  Let me read their own words upon
this branch of the ease ([1909] A.C. at p. 647): “That being so™
the Dominion Natural Gas Company having been found guilty
of negligence—“have” they “been able to shew affirmatively
that the true cause of the accident was the conscious aet of another
volition, i.e., the tampering with the machines by the railway
company’s"—the masters™“workmen?” The jury had very
plainly said, ves; the Judicial Committee said, not proven. And
it was a case of trial by jury. There is no appeal in the Courts
of this Provinee from the jury to any Judge or Court: trial by
jury is a statutory right,

As I have said, none of these cases is at all analogous to this
case; but, if the last one were, the jury in this case have found as
reasonable men not only could find, but could not help finding
that the accident was eaused by the “conscious act of another
volition,” or, in other words, another act caused by human will
the negligent order of the foreman to the workman to do that which
was done, in the open face of the whole danger which the defendant
the municipal corporation had ereated, not on the property of
another, but upon property vested in it and of which it was
the conservator—a highway.

But it all comes back to the starting-point: the workman had
a right to be where he was only upon the leave granted to his
master by its co-defendant: and that leave was not only con-
ditional upon no liability being incurred by the one who granted
it, but also that it should be indemnified against any elains
arising out of the granting of it.

I decline to waste time discussing cases in which the defendant
the municipal corporation would be obviously a wrong-doer and
the only wrong-doer: no one has any right wilfully to harm even
a trespasser: no one has a right to lay traps: but such things are

quite out of the question in this case: there was nothing like a
trap; the whole condition of affairs was open and plain; no one
could mistake it; that is, no one who had any right to clinb
these poles and go among these highly charged electric wires.
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Although the workman may be exeused, and may not have
been guilty of contributory negligence towards his master, be-
cause of the compulsion of his service, no such excuse can be raised
in hig behalf as to the other defendant, because he was under no
order and no compulsion from it; his action must fail as against
it on this ground also—his negligence, his causing of the whole
trouble; the finding in his favour in that respeet is doubtless good
as to his master, but not as to its co~defendant ; if it were intended
to apply to it, the question should have been put plainly as to
each, and the difference between a master's and a stranger’s
position have been plainly pointed out. .

I am therefore of opinion that the judgment against the defen-
dant the municipal corporation cannot stand: because (1) it owed
no duty to the workman who was killed; and (2), if it did, the
breach of it was not, but the negligence of the foreman of the
man’s master was, the proximate eause of the aceident; and also
3) beeause the man was plainly guilty of contributory negligenee
as against this defendant.

And I am of opinion that the judgment against the other
defendant is right, and should stand, not only on the ground upon
which the jury put it, but also beeause the workman’s master,
which was bound to take reasonable care for him in its employ-
ment, instead of doing so, entered into an agreement with the
defendant the municipal corporation exempting it from liability
to it and its workmen acting under that agreement; and, that
heing so, what more does the plaintiff need?

And, if the defendant the l|||||\l|‘i|n:1| ('l»l';>lll':|lillll should be
held to be liable to the plaintifi, I am of opinion that its
co-defendant is bound to indemmify it against such liability, for
the reasons I have already given: and I am quite sure that the
case of Sutton v. Town of Dundas, 17 O.L.R. 556, does not stand
in the way of giving such relief.  That case was the opposite of
this ease: the defendants seeking indemnity there were the
‘prime wrong-doers;” it was doubtful indeed if their co-defen-
dants were really blameable for the accident: and there is no
kind of likeness between the contraet of indemnity in that case
and that in this ease. In this case the indemnity is against all
claims and aetions arising out of the leave granted, the leave to the

defendant the Interurban company to be, and to maintain the
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72
ONT. poles and wires, there in the highway vested in its co-defendant ;
G or by reason of any act, default, or omission of that company
Lasurne  Or otherwise howsoever.  In the case of Sutton, it was said (p. 567)
. that “the right to relief, under the agreement, is limited to cases
Towoxto.  in which the damages and expenses are ‘incurred by or consequent
Moredith, O the negligence of " their co-defendants: it does not eover, and
s could never have been intended to cover, cases in which the

municipal corporation’s negl gence is the direct and prime cause
of the injury . . . and expenses.” This case is very much
more like such cases as Pyman Steamship Co. v. Hull and Barnsley
RW. Co., [1915] 2 K.B. 729; Travers & Sons Limited v. Cooper,
[1915) 1 K. B. 73; and Manchester Sheffield and Lincolnshire
RW. Co. v. Brown (1883), 8 App. Cas. 703: and, in the face of
I these decisions, and indeed without them, how can it be said that
the words “any act, default, or omission of the company or
otherwise howsoever,” do not mean that which they so plainly
say: quite apart from the other very broad words of the indemnity
! contract which I have more than onee read, and which also plainly,
1 as it seems to me, give the right of indemnity claimed by the
defendant the municipal corporation against the prime sinner in,
and direct causer of, th's ace dent, its co-defendant ?

But the other members of the Court are of a different opinion,

and consequently the appeals must be dismissed on all grounds.
Appeals dismissed; Merepith, CJ.C.P., dissenting in part.

CLELAND v. BERBERICK.

ONT.
5 C Ontario Supreme Court, Appellate Division, Meredith, C.J.0., Maclaren and
ks Magee, JJ.A., and Riddell, J.  March 21, 1916,
1. Apsorxing owNers (§ 1—3)—Riaur 10 LATERAL sUprorT—WRONGFUI
INTERFERENCE— LIABILITY
What amounts to & wrongful interference with a land-owner's right

to lateral support depends upon the natyre of the soil; it is none the less
a wrongful interference if the damage is eaused in part by the action of
andant’s aet has made the damage possible
583, 31 O.LR. 636, atfirmed. |

wind and waves, if the «
[Cleland v. Berberick, 25 1. LR

AriEAL by the defendant from the judgment of MippLETON’
J., 25 D.L.R. 583, 34 O.L.R. 636. Affirmed.
J. M. Ferguson, for appellant.
| F. F. Treleaven, for plaintiff, respondent.
i The judgment of the Court was delivered by
]

Statement

Mesgpit, C.J.0.—The parties own adjoining lots on the

Meredith,C.1.0.
shore of Lake Ontario, that of the appellant lying to the south

of the respondent’s lot.
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The respondent’s complaint is, that, in consequence of the
appellant having removed the sand from his own lot, the sand
which formed a smooth, sloping beach on the respondent’s lot,
had been carried away from it and into the excavation which was
made in the appellant’s lot by the removal of the sand, with the
result that the respondent’s beach had been destroyed and his
land much depreciated in value.

The learned trial Judge found that this complaint was well-
founded, and determined that what the appellant had done was
an actionable wrong; and he directed that judgment should be
entered for the respondent for 8750, at which sum the damages
were assessed.

The learned trial Jurlge was of opinion that what the appellant
had done was an interference with the right which the respondent
had to the lateral support of his lot by the appellant’s land, and
that it was none the less a wrongful interference with that right
because the carrying away of the sand from the respondent’s
beach was not caused solely by the removal by the appellant of
the sand from his lot, but by that act combined with the action
of the wind and waves upon the sandy beach.

What amounts to a wrongful interference with a land-owner’s
right to the lateral support of his neighbour’s land must neces-
sarily vary according to the nature of the soil.

Dealing with the question in Corporation of Birmingham v.
Allen (1877), 6 Ch. D. 284, 289, the Master of the Rolls (Jessel)
said: “Now, what is this right of the adjoining owner? . . .
It is to the support of his land in its natural state—support by
whom? The Judges have said ‘Support by his neighbour.” What
does that mean?  Who is his neighbour? It was contended that
all the land-owners in England, however distant, were neighbours
for this purpose if their operations in any remote degree injured
the land.  But surely that cannot be the meaning of it.  The
neighbouring land-owner to me for this purpose must be the
owner of that portion of land, whether a wider or narrower strip
of land, the existence of which in its natural state is necessary
for the support of my land. As long as that land remains in its
natural state, and it supports my land, I have no rights beyond
it, and therefore it seems to me that he is my neighbour for this
purpose,  There might be land of so solid a character, consisting
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of solid stone, that a foot of it would be enough to support the d fortion

8. C land. There might be other land so friable and of such an unsolid because
! | Crriaxn  character that you would want a quarter of a mile of it. But Upa
| L whatever it is, as long as you have got enough land on your bound should
{ ary, which left untouched will support your land, you have got
g vour neighbour’s land whose support you are entitled to.  Beyond
that it would appear to me you have no rights.”  Upon appeal i
these views were approved. )
The observation of the Master of the Rolls that “there might I Aruty
be other land so friable and of such an unsolid character that you the y
L would want a quarter of a mile of it,” is, I think, directly applicabl : [’
to soil such as that of which the beach was composed. It is y
manifest from the nature of it that an excavation in his neigh- \ry
bour’s lot was likely to take away from the respondent’s lot affirme
the natural support which it had from the soil of the appellant’s J.
k4 lot; and that, while the excavation which the appellant made .
could not have affected injuriously the support which his lot Ric
afforded to the respondent’s lot, if the soil of both had been clay only o1
his rels

or any other solid substance, it did, owing to the friable and shift

ing nature of the sand of which the beach was formed, materially nothin

and injuriously affect it. no dif
I can see no difference in principle between the application of taken.
the law as to lateral support as it was applied in the cases of e
Jordeson v. Sutton Southcoates and Drypool Gas Co., [1899] 2 C) 1‘;‘ arb
I cons

217, and Trinidad Asphalt Co. v. Ambard, [1899] A.C. 594, and the :
appea

application of it on the facts to the case at bar. Ca
The result of the excavation was in the Jordeson case that the Co.. 1t
“running silt” which underlay the plaintifi’s land ran from it into \ppea
the excavation, causing the surface to subside, and in the Trinidad acted
case that the asphalt or pitch which formed the main ingredient indiffe
of the plaintiffs’ land melted and oozed forth into the defendant’s suranc
land. peache
In both cases it was the act of the defendants, combined with which
the operation of natural laws, that caused the injury, and it was a 1 shar
substratum of the plaintiff’s land that was displaced. In the cas he a
at bar it was the surface soil that was displaced, and the displace- _‘”'i th
ment was the result of the appellant’s act, combined with the he Wy
operation of natural laws—indeed the case at bar seems to be an | '. 1"";
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@ fortiori case for the application of the law as to lateral support,
beeause it was the surface soil that was displaced.

Upon the whole, I am of opinion that the judgment is right and
should be affirmed, and the appeal be dismissed with costs.

Appeal dismissed.

TURNBULL v. RUR. MUN. OF PIPESTONE

Manitaba Court of Appeal, Howell, C.J.M., and Richards, Perduc, Camer
and Haggart, JJ.A.  July 10, 1914

Lo Arsirrarion (§ 1100 —Disquaniriearios — RELATionsun
Bare relationship to one of the parties disqualifies an arbitrator, on
the ground of non-indifference
Re Christic and Toronto Junction, 21 O R, 443, dissented from; Turn-
bul! v. Pipestone, 20 D LR, 281, aflirmed. |

Arrean from the judgment of Curran, J., 24 D.L.R. 281,
affirmed.

J. H. Chalmers, for appellant.

H. E. Henderson, K.C., for respondent

Ricnanrns, J.A. I concur in dismissing the appeal, but do so
only on the ground that Mrs. Turnbull’s brother was, because of
his relationship to her, disqualified as arbitrator.  The fact that
nothing in the evidenee shews that he acted improperly makes
no difference. 1 express no opinion as to the other grounds
taken.

I would dismiss the appeal, but because the reeve suggested
as arbitrator a resident of the municipality who was appointed
in consequence of such suggestion, I would allow no costs of the
:l;l[n':l'.

Cameron, J.A:—In Vineberg v. Guardian Fire & Life Assce
Co., 19 AR, (Ont.) 203, Hagarty, C.J)., of the Ontario Court of
\ppeal examined the prineiples upon which the Courts have
acted in dealing with objections based upon the alleged * non-
indifference” of an arbitrator. The relation there to the in-
surance company of the arbitrator whose qualification was im-
peached, was that of a canvasser for insurance risks, some of
which he placed with the insurance company named, he getting
i share of the commission of the company’s regular agent.  Ha

the arbitrator) was not bound to place them with that company,
i the amount received by him from it was insignificant.  Yet
he was held disqualified.  “Certainly,” said the Chief Justice,
those relations would naturally suggest, perhaps unjustly, a
presumption of ‘non-indifference.” ™
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I vefer to Conmee v. Canadian Pacific R. Co., 16 O.R. 639,
where Rose, J., reviewed the authorities at length and held that
“the faets fairly raised doubt in the minds of the plaintifis as to
the impartiality of the tribunal making the finding complained
of,” p. 652

It is not altogether casy to reconcile the decisions in those
cases with that of Rose, J., in Re Christie & Toronto Junction, 24
O.R. 443, where an arbitrator was held not disqualified though he
had acied as counsel for the solicitor of the corporation in matters
which apparently affected the corporation. This view of the case
was dealt with by Meredith, J., in Township of Burford v. Chambers,
25 O.R. 663. But he held himself bound by the unanimous
decisions of the Court of Appeal in the Vineberg cause. He
states thus the effect of the rule: “The rule adopted here appears
to be that an arbitrator is unfit to act in any case in which he might
be suspeeted of a bias in favour of or against one of the parties.”

ose, J., in Conmee v. Canadian Pacific R. Co., supra, refers
to the dicta of Lord Denman in Dobson v. Groves, 6 Q.B. (A. & L.,
N.S. 1844) 637, Stuart, V.C., in Kemp v. Rose, 1 Giff. 258, and
Erle, C.J., in Proctor v. Williams, 8 C.B.N.S. 386.

The cases seem to go far and it may be that the rule appears
to be founded rather on sentiment than on considerations of
practical utility as suggested by Meredith, J., in Township of
Burford v. Chambers, supra. But it is impossible to measure the
effect that such a bias as that dealt with by the authorities may
produce and the decisions of authoritative tribunals appear to
uphold a severe application of the principle involved.

It is impossible to deny, as Curran, J., points out in his judg-
ment, that the relation between the arbitrator Gahan and his
sister Mrs. Turnbull, was one which was likely to produce a bias
in his mind.

The municipality was not precluded from taking this objection
as a protest was made at the opening of the arbitration. I concur,
therefore, with the conclusion reached by Curran,J.,on this point.

I do not consider it necessary to deal with the other objection,
viz.: that the Lieutenant-Governor-in-Council had no authority
to appoint a resident of the municipality. That provision was
evidently intended for the benefit of the municipality. It is a
matter quite beyond the control of the owner affected. It is an
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act of the Crown and my own inelination would be to rea’! the

provision of the statute as directory merely.  But in view of the
conclusion 1 have reached on the first branch of the case, I do not
wish to state an opinion as to the second.

In my opinion, though it is a case that from the standpoint
of Mrs. Turnbull presents some hardship, the appeal must be
dismissed, but in the circumstances, without costs.

Haceart, J.A.:—I would affirm the order of Curran, J., and
dismiss the appeal for the reasons he has given, but as the muni-
cipality was in a measure responsible for the appointment of
Peter Macdonald, who is a resident of the municipality and who
is ineligible by the provisions of see. 699 of the Municipal Act
which enacts that the nominee of the Lieutenant-Governor-in-
Couneil shall be a “person resident without the limits of the
municipality interested,” I would refuse to allow the municipality
costs.

Howerr, C.J.M., and Peroue, J.A., concurred in the dis-

missal of the appeal. - Appeal dismissed.

INTERNATIONAL SECURITIES CO. LTD. v. GERARD.

Manitoba Court of Appeal, Howell, C.J.M., and Richards, Perdue, Cameron and
Haggart, JJ.A. July 10, 1916,

1. Biues anp Nores (§ VA 1—112a)—Ri1GHTS OF TRANSFEREE WITHOUT IN=
DORSEMENT—LIABILITY OF MAKER—HOW DETERMINED.

Where the holder of a promissory note delivers the note without in-
dorsement to a third party as collateral security for a debt, the latter
cannot sue the original maker on the note, in the absence of the indorse-
ment.  The Court of King's Bench (Man.), may, in a proper case, when
the transferor is a party to the suit, direet the indorsement to be made,
and then proceed to determine the liability of the maker, but the County
Court has no power to do so

|The Bills of Exchange Aet, R.8.C, 1906, ch, 119, see. 61, considered
See also Canada Food Co. v. Stanford (N.S.), 28 D.L.R. 689.]

ArreaL by defendant from a judgment of Paterson, J. Re-
versed,

H. F. Tench, for appellant.

A, C. Campbell, for respondent.

The judgment of the Court was delivered by

Perove, J.A.:—The defendant Preece made a promissory
note for $412.50 payable to the order of the other defendant,
Gerard, and delivered it to him. Gerard was indebted to the
plaintiffs, who were pressing him for payment and demanding
security. He requested time and offered to turn over the above
note to the plaintiffs if they would give him time. They agreed
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to this, the note was delivered to the company “as collateral
C.A seeurity " and  the extension of time was granted.  Gerard,
however, did not and never has indorsed the note.  There is no
SAToNAL - evidenee as to whether he intended to indorse the note or not
Co., L I'he note was presented to Preece for payvment and payment
Geranp, Was relused. The plaintifis then commenced the present action
i B the County Court of Winnipeg to recover the amount At
the time of the trial of the action Gerard was still indebted to
the plaintiffs in an amount greater than the amount of the note

I'he

ment for the plaintiffs for the full amount.  From this judgment

tion was tried before Paterson, J., who entered a judg-

the defendant Preece appeals.
By the Bills of Exchange Aet, R.8.C. 1906, ¢h. 119, see. 61,
it is enacted as follows

Where the holder of a bill payable to his order transfers it for value

without endorsing 11, the transfer gives the transferee sueh title as the trans-
ferrer had in the bill, and the transferee in addition acquires the right to have
the endorsement of the transferrer

This is the same as sub-see. 4 of see. 31 of the Imperial Aet
That clause came up for consideration in Good v. Walker, 61

LJ.QB. 736. In that case a promissory note had been trans-

ferred by delivery (but not indorsed) to the plaintiffs by way of
pledge to secure repayment of an advance.  There was no in-
tention on the part of the transferor to transfer his whole rights
in the note.  Cave, J., held that according to the old law the
plaintiffs could not sue the defendant and that sub-sec. 4 of sec.
31 of the Act did not avail them. He refers to sce. 88 of the
Imperial Aet (see. 185 of the Dominion Act) which lays down
the liability of a maker of a promissory note as follows:

I'he maker of a promissory note, by making it (a). engages that he will
wding to its tenor b), is precluded from denyving to a holder in

pay it ne
due course the existence of the payee and his then eapacity to endorse

In accordance with this, Cave, J., points out that the maker

had promised to pay the payees or their order, but the action was
not brought by them or their indorsee; that the plaintiffs did
not fill any of the positions ordinarily filled by persons suing on
a note; that the plaintiffis were neither indorsees, payees noi

bearers.  * Bearer,” he goes on to say, “is defined by see. 2 (sec

2 (d) of Dominion Act) as “the person in possession of a bill or
note which is payable to bearer.” Nor are they (the plaintiffs)
' holders, because of the definition in the same section, which is
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that, “holder means the payee or endorsee o1« bill or note, who
i« in possession of it, or the bearer thercof.”  Here the plaintifis
are neither endorsees, pavees, nor bearers; therefore they cannot
be holders and therefore do not fall within any of the ordinary
categorivs of persons entitled 1o sue.

Cave, J., then procecds to diseuss see, 31, sub-see. 4. He first
refers to sub=see. 1 of that seetion, which corresponds to see, 60
of the Dominion Aet, and is as follows:

A hill is negotiated when it is transferred from one person to another in

wh o mgnner g to constitute the transieree the holder of the bill

“The transferee,” he says,
mway well have such titie as the transféror had in the note, and yet not be
able to sue on it. There is the ordinary instance of the transfer of a chose
in action or of rights under an agreement ;. but sueh transfer does not give
the transferce a rvight to sue in his own name, except under s)
stanees. | have considerable o
introducing so general a

vind eirenm-

wiht that those wi

s eun be

constroed as
hange into the law of bills of exchuange as it is con-
tended they do.  If the transferee can sue without endorsement

I ean see
no reason why the words were added giving him the right to have the endorse-
ment of the transferor.

In the Scoteh ease of Hood v. Stewart, 17 Court of Sessions
Cases, 4th series (Rettie) 749, where the payee of a bill transferred
it for value without indorsing it, it was held that the transferee
was entitled to recover from the aceeptor.  But in that ease the
payee intended to endorse the bill, but omitted to do so by mis-
take.  The decision in this ease was questioned by Cave, J., in
Good v. Walker, supra.

In Walters v, Neary, 21 T.L.R. 146, a bill drawn by the drawer
to his own order and aceepted was negotiated by the acceptor
to the plaintiff for value. By mistake the hill was not endorsed
by the defendant who was both drawer and payee. It was held,
following Watkins v. Maule, 2 Jac. & W. 237, that the plaintiff
was entitled to require the defendant to endorse the bill, and
judgment was entered against defendant for the amount of the
bill. Walters v. Neary, the King's Beneh Division of the High
Court, in which the action was brought, had power both to order
the defendant to make the endorsement and, in the same action,
to give judgment on the note.

The ordering of a transferor who had not endorsed a hill to
make the endorsement was formerly an equitable remedy.  See
Watlins v. Maule, supra; Ex parte Greening, 13 Ves. 206; Smith
v. Pickering, 1 Peake, 69; Edge v. Bumford, 31 Beav. 247. The
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the

where the transferor is a party to the suit, direct the endorsement ““,“: ::’
to be made and then proceed to determine the liability of th with the
maker of the note: K. B, Aet, Rules 196-198, 885; Byles on Bills,
17th ed., p. 177.  The County Court, however, has no power

and to ¢
dence tl
vieted w
Re Thes
to look
by the 1

to order a payee of a note to endorse it in order that the transfere

may maintain an action against the maker.
I think the appeal should be allowed with costs and the action
be dismissed. Appeal allowed.

UNITED STATES v. FORD & FRARY. signaturq
Manitoba King's Bench, Mathers, C.J.K.B. June 22, 1916. aceused.

: o R writte
1. ExtrADITION (§ [—7)—PRELIMINARY HEARING—IDISCHARGE —RE-ARRES | written |

Under see. 13 of the Extradition Aet (R.S.C. 1906, ch. 155), the kx You
tradition Judge is not to try the fugitive for the offence laid, but merely Mrs. F.
4 s I'or

to conduct a preliminary enquiry in the manner laid down in Part X1\
Code, in order to establish a primd facie case; n discharge
is no bar to his subsequent arrest for extradition for the

evidence

of the fugiti

same offence. And 1

2. Extrapition  (§ I—4) — ForGery —IDENTIFICATION—COMPARISON 0} the State
SIGNATURES S

For the purpose of extradition for the offence of forgery, identity of the G. Frary

person charged may be sufficiently established by a comparison of the
signature with a document signed by the accused.
[Re Smith, 3 Crim. App. 87, followed.|
3. Fonrcery (§ I-—1)—PROCURING WOMAN TO JOIN IN DEED A8 WIFE—FrAavp
ON DOWER—PRINCIPAL AND ACCESSORY
A deed of conveyance executed by a married man, who proeured a
woman with whom he cohabitec his common law wife to join theren
as his wife, in fraud of the dower rights of his lawful wife, is a *“fulse
document " and “forgery’ within the meaning of sees. 335 () and 166
of the Criminal Code; under see. 69 both are parties to the offence, and
extraditable under see. 18 of the Extradition Aet (R.S.C. 1906, ch
155).
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Extrapition proceedings on an application by the State of
Oregon on a charge of forgery. understan
W. H. Trueman, K.C'., for State of Oregon.
A. E. Moore, for prisoners.

Matuers, C.J.K.B. (oral) :—In view of the evidence of Mrs

Ford, the question of identity is now disposed of. Lhad come to the

| oxtradition
Myers, J.,

refused to

hem fron
conclusion that there was sufficient evidence of identity apart TSONS ar
from her evidence. I have before me the genuine signatures of
the accused persons to the deed. Theie is sufficient evidence
that the persons charged with this offence signed that deed.
The question is to identify the persons charged in the foreign
warrant with the man and woman before me. 1 have also the
bail bond, signed by both of them in my presence. In England
in a recent case the Judges in the Court of Criminal Appeal, for
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per ease, the purpose of identification, compared the signature to a docu-
ment signed by the person by whom the offence was committed
with the signature of the convicted man to the notice of appeal
and to a letter written by him after conviction. Upon this evi-
dence the Court arrived at the conclusion that the person con-
vieted was not the person by whom the offence was committed.
lte Thos. Smith, 3 Crim. App. 87. That, I think, authorised me
to look at the signatures to the bail bond made before myself
by the man and woman in Court and compare those with the
signatures proven to have been made to the deed by the persons
accused. Having done so, I have no doubt that they were
written by the same hands.

You see, Mr. Moore, that you have lost nothing by ealling
Mrs. Ford, beeause I already had come to the conclusion that the
evidence of identity was sufficient.

And now as to the other points raised: The application is by
ARISON  OF the State of Oregon for the extradition of H. N. Ford and Elizabeth
(. Frary on a charge of forgery. The warrant upon which the
accused were arrested was issued by me on May 30, 1916. Extra-
dition proceedings had previously been taken against the aceused
before Myers, J., upon the same charge. After investigation,
he, on May 26, dismissed them and granted a certificate of dis-
missal under the seal of the County Court.  Why he put the seal
of the County Court to the certificate, I am at a loss to under-
stand, because he was not acting as County Court Judge but as
Lxtradition Commissioner.
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» State of [he objections urged by Mr. Moore for the accused, as 1
understand them, are as follows:—1. That an application for the
extradition of the accused upon the same charge was made to
Myers, J., of the County Court, who, after hearing the evidence,
cfused to commit the accused for extradition, and discharged
hem from custody. 2. That there is no evidence identifying the
ersons arrested and now in custody with the persons named in
he foreign warrant. 3. That there is no evidence that the female
ceused is not the lawful wife of the male defendant. 4. That
here is no evidence that the land purported to be conveyed was
ot the property of the female defendant. 5. That there is no
vidence that the deed in question is a false document or that any
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person has been prejudiced by its execution. 6. Generally, that
the evidence does not establish a primd facie case of forgery.

I do not think there is anything in the first objection. B
sec. 13 of The Extradition Act, I am to “hear the case in the san
s if the fugitive was brought hefo

manner as nearly as may be
a justice of the peace charged with an indictable offence committ
in Canada.” That is to say, the extradition Judge is not to t1
the fugitive for the offence laid, but merely to conduct a prelin
inary inquiry in the manner laid down in part XIV.of the Codi
sec. 668 et seq.  If upon the whole of the evidence the justice i
of the opinion that the evidence is sufficient to put the accused

on his trial, he shall commit him accordingly, sec. 690; but, other

wise, he shall discharge him, sec. 689. If the justice discharg
the accused, either he or another justice may legally re-arrest
him upon the same charge; King v. Hannay, 11 Can, Cr. Ca

23. This applies only to preliminary inquiries and not to sum
mary convictions or summary trials by justices. In these cases
the accused is tried by the justice. If he dismisses the charg
in the case of a summary conviction he may give a certificats
under see. 730 and in the case of a summary trial under sec
791. In cither case the certificate is a complete bar to any fur-
ther or subsequent prosecution for the same offence. (secs. 730
792.)

There is no authority under the Code empowering a justic
who discharges a person before him for preliminary investigation
to grant a certificate of such discharge. In this case Myers, J
issued a certificate of discharge, but I fail to see under what
authority he did so, or that such a certificate has any force. [t
is either a complete bar to these proceedings or it is nothing
The view I take is that it is an absolutely futile thing. The
inquiry conducted under the Extradition Act is exactly the same
character, i.c., the Judge is to see if a primd facie case is made
out: In Re Castion, [1891] 1 Q.B. 149, 160.

It was contended, however, that a different rule should 1
applied to a preliminary inquiry under the Extradition Act,
because such a hearing is final in its nature in so far as this juris-
diction is concerned. Such is not the case, because the Act
expressly reserves to the fugitive the right to apply for a writ
of habeas corpus to test the validity of his commitment. On
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such an application the Court has the right—not possibly to
review the whole decision, but to consider whether from the
whole of the cireumstances proved by the depositions and other
evidenee it arrives at the same conclusion as the committing
Judge or deliberately arrives at the opposite conelusion: per
Hawkins, J., in Re Castioni, [1891] 1 Q.13. at 161.

Counsel for the accused relied upon two cases, Ex parte Seit:
(No. 2), 3 Can. Cr. Cas. 127, and King v. Harsha (No. 2), 11
Can. Cr. Cas. 62, In the former it was held that a fugitive who

had been committed for extradition and discharged upon habeas
corpus because the committing commissioner had acted without
jurisdiction might be legally re-arrested upon the same charge.
In the Harsha case the fugitive had been committed for extra-
dition but obtained his discharge upon habeas corpus because the
evidence against him “would not have justified the magistrate
in committing the prisoner had the offence been committed in
this country.” It was held that such discharge was no bar to
his subsequent arrest for the same offence. The language of
Boyd, C., by whom the judgment was delivered, is entirely
opposed to the contention of the accused that the plea of autrefois
acquit is open to them. He says, at p. 65:—

The doctrine of res judicata or former jeopardy or of autrefois acquit is in
each particular quite inapplicable to this method of preliminary inquiry.

The question is settled against the contention of the fugitives
by Reg. v. Morton et al, 19 U.C.C.P. 9, where it was held that a
second arrest for the same cause upon a new warrant after a
discharge at the expiration of a very full investigation was
perfectly valid. Hagarty, C.J., disposes of the objection by
saying (p. 14):—

The failure of any one magistrate from mistake or otherwise, to commit
persons charged for extradition, cannot, in my opinion, prevent the action
of another duly qualified officer from entertaining the charge on the same or
on fresh materials.

Wilson, J., used language to the same effect. Referring to
the proceedings before the first magistrate, he said, p. 23:—

Giving them their full weight, they are no bar or answer to the case before -

us any more than the dismissal of a charge by one magistrate would preclude
another from investigating the same charge.

I therefore overrule the first objection.
The question of identity I have already disposed of.
The third objection is that there is no evidence that the female
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weeused is not the wife of the male accused, as she assumed to
be when the deed was executed,  There is satisfactory evidenes

that H. N. Ford was married to a woman named Caroline Voght

who is still living and not divoreed, on December 24, 1808, Il
woman swears that she believed then and still believes that the
marriage so solemnized constituted her the legal wife of the man
she afterwards lived with The marriage ceremony was pro
nounced at Eagle, Alaska, by one J. F. Hobbes, a notary public
before several witnesses,  They thereafter lived and cohabited
together as man and wife for a period of 10 years, and were
during all that time, recognised by their neighbours and
acquaintances as man and wife. Four children were born to
them of which three are dead and one, a little girl 11 years old
is now with her mother. Caroline Ford swears that in 1908
her husband said he was tired of her and sent her to California
He has not since lived with her. Up until June 3, 1914, he
occasionally visited her and contributed to her support. On

that day he wrote her a letter, addressing her as “Mrs. H. N

Ford.” 1In the letter he called her “Carrie,” and requested her
to “take good care of Alaska,” evidently referring to the littl
girl.

The depositions of several lawyers familiar with the laws «
Alaska and Oregon were read. These depositions satisfy n
that the marriage ceremony pronounced between Caroline Vog
and H. N. Ford on December 24, 1898, consummated as it
and followed by cohabitation under the circumstances detailed
in the evidence, constituted a valid marriage and that they ha
ever since continued to be and are still lawful man and wife
both according to the laws of Alaska and those of Oregon \s
the accused man had a lawful wife living at the time the alleg
forgery is said to have been committed, viz.: May 12, 1911
the accused woman could not then have been his wife. Tl
disposes of the third objection.

I do not think it necessary to comment upon the evide

given by the accused woman in the box to-day. It may be that

she believed, at the time that she went through what she d
cribes as a “contract marriage’ with the accused man in 1908
that she was his lawful wife and that by that marriage she beeame
his lawful wife. Long, however, before this deed was execut

she had discovered that he had a wife whom he had previously

29 D,

Se

amon

on M
notar



D.L.R. ] 20 D.LR.| Dominton Law Rerorts,

ned to married in Alaska. It may be that she accepted as conelusive
Adence
\’\‘L.'hl
. The
hat the
he man

the adviee which she received that that marriage was not a valid

one. It is a little difficult to understand why she should come gy

to the conclusion that a marriage by contract made with Caroline Srares

Voght was illegal and a marriage made exaetly in the same way — Forp &
by herself was legal. I RARY.
e I think the State has made out a primd facie case that the — Mathers
public, i

habited
d were,

accused man had, at the time this deed was executed by the
accused woman, a lawful wife living, and therefore that the

accused woman was not his wife and that she must have known it.
rs and The 4th, 5th, and 6th objeetions are to the effect that the
h“mnlt‘l’ facts given in evidence do not make out a primd facie case of
rars old,
in 1908
ifornia.
1914, he
ort. Un
s. H. N.
ested her
the little

forgery against the accused or either of them according to Cana-
dian law. The depositions of the legal experts examined suffic-
iently establish that the offence charged is forgery according to
the law of the demanding State.  But that is not enough. The
facts in evidence must be such as would, according to the law
of Canada, justify a committal for trial if the crime had been
committed in Canada: Extradition Act, sec. 18. It must appear
that the offence charged is a crime not only against the law of the
demanding State, but also a erime against the law of Canada.
Ezx. p. Seitz (No. 2), 3 Can, Cr. Cas. 127; Re Staggs (No. 2),
8 DULR. 284, 20 Can. Cr. Cas. 310; Re Arton (No. 2), [1896]
1 Q.B. 509; Ex. p. Stallman, [1912] 3 K.B. 424, 445.
: Forgery (see. 466 of the Code), is the making of a false doeument knowing
s detailed 1 it to be false with the intention that it shall, in any way, be used or acted
they have 7 upon as genuine to the prejudice of any one whether within Canada or not,
g or that some person should be induced by the belief that it is genuine to do,
or refrain from doing, anything, whether within Canada or not.
regon. As 3. Forgery is complete as soon as the document is made with such know-
the ;lll(*g«-nl ledge and intent as aforesaid, though the offender may not have intended,
12, 1014, B that any particular person should use or act upon it as genuine, or be induced,
gl e by the belief that it is genuine, to do or refrain from doing anything.
Section 335 (j) of the Code defines a “false document’ as,
) amongst other things,
e evidence a document, the whole or some material part of which purports to be

ay be that made by or on behalf of any person who did not make or authorise the making
thereof.

e laws of
atisfy me
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and wife,

vife. This

at she des-
an in 1908, The depositions establish that the accused man and woman,
she became on May 12, 1914, went before a Mr. Cochran, an attorney and
s executed, notary public in the City of Portland in the State of Oregon,
| previously and there executed a warranty deed .hy way of mortgage of
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certain lands in the State of Oregon to one MeKinnon, for the
purpose of securing a debt due from the aceused H. N. Ford
to him, amounting to $1,336.69. In this deed the female pris
oner is deseribed as the wife of the male prisoner. By the law
of Oregon a wife is entitled to an estate of dower in the lands of
her hushand.  The male prisoner introduced the female prisoner
to Mr. Cochran as his wife and then each of them signed the deed
in question, the male prisoner signing the name “H. N. Ford,
and the female prisoner signing the name “ Elizabeth G, Ford.”
Mr. Cochran inquired of each of them if he or she executed the
document freely and voluntarily, and each affirmatively assented
that they did. Mr. Cochran, as attorney for Mr. Mc¢Kinnon
retained the deed and subsequently had it recorded in the offie
of the recorder of convevances for the county The charge is
that H. N. Ford, being indebted to MeKinnon, the accused
executed this deed as security for the debt.  The deed covenants
that the grantors are seised in fee of the lands granted.

The evidence of the accused woman given in the box to-day
makes it clear that the only interest in the lands which she claimed
was a dower interest, that she had no other title to the land than
such title as she would be entitled to as the wife of H. N, Ford
As she was not the wife she had no interest.

Caroline Ford, the lawful wife of H. N. Ford, had an estatc
of dower in the lands in so far as H. N. Ford had title thereto
The document was manifestly intended to convey to the grante
this dower estate as well as any other estate which the accused
or either of them had in the lands. For the purpose of inducing
the grantee to accept this deed as a grant of all that it purporte
to grant, both the accused falsely represented the female aceuse
to be the wife of the male accused and she executed the deed in
that character. At that time she knew H. N. Ford had a wifi
living and she must have known that she was not his wife. The
gist of the offence was the signing the deed with the knowledg
that it was false and the intent that it should be accepted as
genumd As soon as that was done the offence was 1'““!]']1]‘
It was not at all necessary to shew that any person had actuall
been prejudiced by it.  She was, therefore, guilty of making
false document knowing it to be false, with the intent that
should be acted upon as genuine. By so doing she committ

the offence of forgery according to the law of Canada: Re Lazie

29 D.L.R
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26 AR, (Ont.) 260. Both by the law of Oregon and of Canada
every one is a party to and guilty of an offence who actually
ommits it, abets any person in the commission of the offenc
or counsels or procures any person to commit the offence: Code
see. 69, The male defendant was, therefore, a prineipal in the
offenee committed by the female defendant.

In my opinion the evidence against the accused is such as
would justify me in committing both of them for trial on a charge
of forgery had the offence been committed in Canada, and 1
remand them for extradition on that charge; but not on the
charge laid in the indictment for non-support.

As required by see. 19 of the Extradition Aect, I now inform
the aceused that they will not be surrendered until after the ex-
piration of 15 days, and that they have a right to apply for a
writ Uf ’l”"l’,.\ llUI,IU.\.

I have considered this matter with, I think I may say, more
than ordinary eare, because of the fact that the accused had been
dismissed by one extradition Judge. It was due to Myers, J.,
as well as the accused that 1 should do so before coming to a
conclusion different from the conclusion he had arrived at.
Having gone into the matter carefully, read the depositions several
times and not only read the cases cited to me but also made
considerable research on my own account, 1 could arrive at no
other conclusion than that there was a sufficient primd facie
ease to warrant me in remanding the accused for extradition.

Accused remanded.

MICHALSON v. GLASSFORD.
ce Superior Court, Pouliot, J. June 27, 1916

1. M ik (§1 VB—58) DEGREE OF INSANITY AS GROUND OF ANNUL-
(GENERAL PARESIS

ree of insanity as ground for annulment of a marringe need

ssarily be that of interdiction or established by medical author-

person affected with general pare it the time of the marriage,

he cireumstances pointing to the abnormal exercise of his ordinary

mental faculties :nn:& his general inability to realize the nature and con-

sequences of his aets, is not legally eapable of giving valid consent neces-

wry for the formation of a valid marriage

Art. 086, C.C. Que., referred to.

Acrion by the curator to Harris Michalson, interdicted and
interned at Verdun Hospital for the Insane, to have the marriage
of the said Michalson with the defendant annulled, on the ground
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that at the time of the marriage, although not then interdict
Harris Michalson was insane.

S WL Jacobs, K.C., and (. C. Papineau-Couture, for plainti

N. K. LaFlamme, K.C., and F. Callaghan, for defendant.

Povrior, J.:—On October 27, 1914, the marriage of Harris
Michalson and Ethel Glassford was solemnised at Montreal,
St. George's Church, by the Reverend Paterson-Smyth, tl
rector thereof.

The present suit is to have this marriage declared non-existent
not on account of the difference in the religious persuasion of tl
contracting parties, but solely for the reason that the marriag
is alleged to be null owing to the lack of valid consent on the part
of Harris Michalson.

The defendant on the one hand contends that the marring
having been eelebrated according to the forms required by law
the act of civil status attesting the reciprocal consent of the con-
sorts, the marriage is valid, without there being any necessity of
having recourse to the application of the rules of the law governing
ordinary contracts; that, moreover, as Harris Michalson was not
at that period, interdicted, and as the cause of the interdiction
supposing it did exist, was not notorious, Harris Michalson b

the legal capagity of contracting.

The plaintiff, es qual, on the other hand, contends that the
contract of marriage which carried change of civil status, requires
for its legal execution, as any other contract, valid consent of th
contracting parties, and that as this consent was vitiated by th
state of insanity in which Michalson was on October 24, 1011
it behooves the Court to declare that no marriage ever existo!
by reason of the lack of consent of one of the parties.

Morecover, adds plaintiff, the consent given by Harris Miclal-
son was not due to a spontancous act of aberration on his part
but was extorted from him by the eaptatious manceuvres to whicl
the defendant had recourse in order to obtain from him a part of
his estate.

The whole contest condenses itself into a simple question of
fact: Was Harris Michalson sane when he contracted this mur-
ringe? In the affirmative the marriage cannot be annulled
the negative, then this Court must declare the marriage ines

istent.
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terdicted, B It was argued that even before Ocetober 24, 1014, Harris QUE.
Michalson held and considered the defendant as his natural wife, 8. C.
¢ plaintil and that the sole object of the marriage was to regularise a situation  y\jenansos
dant. up to that date equivoeal. . ¥
. y 5 . a 3 ILASSFORD.
of Harnis Whatever the motive of one of the contracting parties the —
- : 5 i Pouliot, 4.
mtreal, marriage ceremony could not have the effeet of regularising the
nyth, the i situation of the parties and of conferring upon them the eivil
- status of consorts, if there was lack of consent by either of the
n-existent, contracting parties,
sion of the Doubtless the eclebration of a marriage before a competent
» marri

official raises the presumption in favour of the capacity of the
m the part consorts, but it does not establish it direetly. The official called
upon to register in the registers of civil status their consent is

£ marriage but the witness of their deelarations which he is bound to receive,
ed by law, This presumption, however, may in certain cases be rebutted by
of the con- contrary evidence.

ecessity of If it be shewn that the act, in appearance reasonable, is not

7 governing 0 in faet; that the person who went through it has not the enjoy-
m was not ment and exercise of his mental faculties, then the aet will be
werdiction, annulled.  Where there is lack of intelligent will there is no valid
halson had consent.  Where there is no perfectly free consent there is no
marriage.  Consequently that consent which is the manifestation
Is that the of a will effaced by insanity, or expressed as a result of moral
us, requires violations exercised on a mind the eritical faculties of which are
wsent of the atrophied as a result of disease, is valueless.
ated by the As presumptions favour the validity of marriage, we have
T 2, .I‘JH to find whether, in the present case, the first and essential con-
ver existod, dition of marriage, that is to say, the consent, the very soul of
' marriage, is present.
rris Michal- The fact that Harris Michalson, on the day of his marris
on his part had not yet been interdicted judicially is of no import. Inter-

res to whic! diction or the notoriety of the eauses which may justify it, raises

im a part o the presumption of the civil ineapacity of the person, but does not
constitute, per se, such incapacity.

question ol The incapacity to contract marriage results from a mental

sd this mar discase which may exist although not declared by judicial authority

annulled: or recognised by public opinion.  Besides, the action of two

wriage ey persons uniting themselves in the bonds of marriage is a contract;
of all contracts affecting the person, the property of the consorts,
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the most important, the most solemn, and carrying with it the
most serious consequences as regards the security and propagation
of families. Therefore it is of the utmost importance that it
should not be tainted by any defect which might be a cause of
nullity. But, on the contrary, it should possess all the essential
clements required for the validity of the contract.

Now, according to art. 986 of the Civil Code, those legally
incapable of contracting are not only interdicted persons, but also
persons insane, or suffering a temporary derangement of intelleet,
arising from disease, drunkenness, or other cause, or who, by
reason of weakness of understanding, are unable to give a valid
consent.

What are we to understand by persons insane? Lunacy or
insanity is a derangement of the intellectual faculties. It is,”
says Foville, ““the gradual obliteration of the intelligence.”

Esquirol defines it as a disorder of the ideas, of the affections,
of determinations, characterised by the more or less pronounced
absorption of all the facultics of the senses, the intellect and the
will.

Insanity, according to Pinel, is the abolition of the powers
of thought.

In total dementia (says Calmeil, Dictionnaire de médeeine), the patients
see, hear, feel, but the brain is no longer constituted so as to react energetically
against outside influences, and the judgment is not sufficiently sustained
by sensations which become too incomplete to be properly appreciated

(265).
There are almost numberless forms of insanity varying in
nature and in intensity. It may be temporary or habitual. It
is only when insanity constitutes a habitual state of imbecility,
dementia or violence that the law, with a view of protecting the
patient himself, his family and his property, orders his interdic-
tion.

When insanity is established at the moment of the execution
of a contract, although such insanity has not been rendered public
by judicial interdietion, a contracting party is incapable of binding
himself, and the contract is therefore inexistent.

Demolombe, defines insanity,
un désordre des idées, ce n'est plus la faiblesse, ¢'est le dérangement des

organes dont les fonctions sont altérées, (Vol. 8 p, 201).
11 ¢'agit, pour les magistrats, de rechercher si la personne conserve encor
une entente suffisante des affaires de la vie civile, une aptitude convenable
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pour pourvoir au train ordinaire et de l'ad
moine (p. 295).
Rolland de Vilargues, Verbo Démence, says:—
Insanity is a complete disorder of the intellectual faculties with symptoms

or developments more or less grave according to the degree of intensity of
the causes producing it,

ration d'un patri-

Iusanity (says 1'Aguesseau, vol. 3, 2ud plea of Conti, p. 519), is a fact,
but & habitual fact, a disposition, a permanent affeetion of the soul, and as
hahits are only acquired by reiterated acts, so insanity is only proved by a
long series, a continuity, a mul!ipliri§_\ of actions, the certainty of which can

only be slished by the testimony of those who were the constant spec-
tators thereof.

There is one kind of insanity which, according to the authors,
constitutes: “une déchéance généralisée de tout I'étre pensant,
sentant et voulant:"” This is general paresis.

It manifests itself
by physical and motive symptoms as well as psyehie disorders.
According to medical authority, the coexistence of these symp-
tomgs constitutes one of the fundamental characteristies of paresis
which ig, of all the diseases known, one of the most insidious.

A great number of physicians were heard in this case, both on
behalf of the plaintiff and of the defendant. All agree in holding
that Harris Michalson at the time of his marriage was suffering
from general paresis. It would even appear that his present state
is considered as incurable and that the paralysis has become
more and more pronounced sinee the date of his confinement at
Verdun, November 5, 1914,

There is a notable divergence of opinion, however, between
the members of the medical faculty as to whether on October 24th,
1014, the date of his marriage, Harris Michalson had sufficient
enjoyment of and control over his mental faculties, to know and
properly judge of the nature of this act. In the opinion of the
doctors examined on behalf of the plaintiff, although Harris
Michalson knew that he was contracting marriage, he did not
realise the nature and the quality of this act. According to the
doctors of the defence he realised perfectly the importance of
the act of contracting marriage with the defendant.

Although Lord Shafteshury in 1859 (before a Royal Commis-
sion) gave it as his opinion that medical knowledge was not
necessary in deciding whether a person is insane or not:—

The mere judgment of the fact whether a man is in a state of unsound mind

and incapable of managing his own affuirs and going about the world requires
no medieal knowledge;
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vet the opinion expressed in Be Milne, 11 Gr. 153 at 185, appear
to me less exelusive and more acceptable:

So far as the testimony of medieal men of good intelleet, accustomed to think
and deal with cases of insanity, furnishes facts shewing certain peculiaritios
of mind which they have elicited by conversation with the patient or
as providing indicia by which t

certained by observation, it is valuabl
determine or aid in determining soundness or unsoundness of mind

But the mere opinion . . . is not only not evidenee, but would be 4
very unsafe guide to a determination of the question.

FFor the decision of this case it would be imprudent to confine
oneself to the consideration of the external evidence, however
imposing it may be by the renown and the number of the medical
celebrities who have given their opinion in the box.

“We must,” according to the expression of D'Aguesseau,
penetrate into the interior of the evidence, serutinize the number and in
portance of the facts marshalled in support of the opinion expressed on the
one general fact which is all the evidence in the case, and the main objeet

of the judgment sought
to wit, the mental state of Harris Michalson. '

In Fraser v. Robertson, 24 O.L.R. 222, a similar case, the
opinion was given that the examination of the circumstances
preceding and following immediately the act impugned, the
physical condition of the person should be taken into account,
and in Boughton et al v. Knight et al, 28 L.T. (N.S.) 562, it was
held proper to consider in its ensemble the life of the person.

Is the marriage of Harris Michalson with the defendant a well
reasoned act of the will or the result of mental aberration? In
other words, does it constitute an act of wisdom or of insanity?

The marriage of Harris Michalson oceurs between two most
striking facts of capital importance. Around each of these major
facts particular facts group themselves, each of them a ray of

light, and the reunion of all of them sheds an unmistakably clear |

light on the whole situation.

Of these two major facts, the later in date, uncontradicted, is
that Harris Michalson when first interned at Verdun, on November
3, 1914, was suffering from general paresis; that he was suffering
from a mental disease to which was added positively undeniable
symptoms of a physical disease.

According to the doctors in charge of the institution, who have
y the case since the confinement of Michalson, he
, in March, on the verge

followed close
was, at the time of the hearing of this ca

of dementia, and was a complete physical and intellectual ruin.
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, appears That Harris Michalson is insane is therefore certain, but it QUE.

hecomes necessary to fix the precise moment when this insanity 8.C

wed to think made its appearance in Michalson's brain.

i MicnaLsos
weuliaritics "

s
ient or ns- Grassronn.

y which to Michalson since his confinement, shew that his disease, both e 7.

The facts disclosed at the hearing regarding the conduet of

nd .. mental and physical, has never ceased to progress and the disease

would be a

confirms the opinion of the experts to the effeet that when in
ral paresis the period of establishment has been reached,

to confine e
however periods of remission may oceur, but there never can be any lucid
e medical intervals.

“An insane person”’ says Mare, “de la folie, has remembrances
soAll, and reminiscences.” It is not surprising, therefore, that Michal-
ber and im- son, after being confined, wrote letters where allusions to the past
ssed on the are to be found; but in these letters characteristic symptoms of
main object general paresis, according to the doctors, are quite visible: the

J superscription zu_ul the drawing ornamenting the letter written
cabe the to h|~ wife from t!n‘ asylum whi('b he calls “hell’s place;” the
omission of letters in words; repetition and surcharges of incorrect

umstances 2 gy - :
words and words misplaced, illusions, that is to say, the belief

gned, the
» account,
162, it was
erson.
lant a well
ation? In
nsanity”?
| two most
hese major

n a ray of
kably clear A man by the name of Kino called at the office of the Michalson

firm offering diamonds for sale.  Harris Michalson was the presi-

in things which had their existence only in the patient’s imagina-
tion.

Without, for the moment determining in what degree Michal-
son's mind was affected at the time of his internment at Verdun,
we can safely conelude that he was then suffering from insanity,
at least in a certain degree,

This fact, well established, heing kept in mind, let us examine
the circumstances of the other capital fact antedating the marriage
by a few days.

radicted, is dent of this company, which did a large business and bore an ex-
 November cellent reputation. The vice-president, Israel Michalson, had

18 suffering been for some time away on a business trip. Two employees,

undeniable Mittenthal and Miss Robertson, had for several months past
administered the affairs of the company, in which Harris Michalson

1, who have seemed to have lost all interest.

ichalson, he Contrary to the custom of the firm of only buying diamonds

n the verge on the Amsterdam market, Harris Michalson on this occasion

tual ruin. bought of Kino diamonds for a total amount of $4,400 for which
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he gave his cheque. However extraordinary the transactio

Mittenthal did not deem it his duty to make, at the moment
any representation to Michalson.  The cheque was prepared and
handed to Kino in payment for these diamonds which remain

almost entirely on the hands of the firm, so injudicious had heo
the choice.

Then follows a strange incident : Kino exhibited to Michalso
packages of assorted diamonds.  The latter picked out from eacl
package the biggest diamonds, made a small pile thereof on th
side, and offered therefor a ridicuolus price to Kino who naturall,
refused.  Thereupon Michalson opened his desk drawer, pulld
out his revolver, placed it on the pile of diamonds which he hud
chosen, then retakes everything and places in the drawer the
package of diamonds and the revolver.

In spite of the reiterated protests of Kino, who demands back
his property, Michalson persists in his refusal to hand them back
and Kino leaves the office threatening Michalson with judicial
proceedings. Mittenthal, who relates the incident, declares e
could not help but manifest his astonishment to Michalson who
took no notice of it. The next day or the day after Mittenthal
advised Michalson that the bailiff had called at the office to seiz
the diamonds in question. Michalson pays no attention to thes
threats.

A lawyer was then retained by Kino to recover these diamonls,
and summons Michalson before the Police Magistrate. It is
only after a direct order of the lawyer that Michalson enters the
Judge's room. He remains there with his hat on his head offering
not one word of explanation, and when, after they have left th
Court House, Kino’s lawyer politely requests Michalson to give
him the name of his lawyer, to try to arrive at a settlement, he
is rudely insulted by Michalson.

How can the conduct of Harris Michalson in this circumstance
be qualified? His action can only be the action of a scoundrel or
the action of an insane man. If it was not the action of an insan
man, then it must be admitted that Harris Michalson, when he
took the diamonds in question and refused to return them to

their rightful owner, committed a theft, and became guilty ol a
criminal offence which might lead him to the penitentiary.

Is it reasonable to suppose that Harris Michalson, president
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msaction. | of such an important firm as that of 1. L. Michalson and Sons, Qlj‘"l'
moment ¢ Ltd., enjoying public consideration both socially and in the busi- 8O
ared and ness world, should have, with extraordinary lightness of heart, \jomarsos
remained committed such a theft to the prejudice of Kino, a few minutes v

i i . . . GLASSFORD,
had been after he had given him £4,400 for other merchandise? Can it

be presumed that he committed coolly and deliberately such an L
Aichalson act in the presence of one of his employees?
‘rom ench Such conduet is so contrary to common sense that we are
of on th irresistibly led to the only other hypothesis possible, viz., that
naturally Michalson at that moment did not enjoy the full exercise of his
o, pulled mental faculties, and did not realise the nature and consequence
h he had ; of his offence.
awer the When to this fact we add a very large number of special
incidents which, taken each of them separately, would certainly
wnds back not justify a conclusion of insanity, yet by their connexity they
wem back disclose the work of disintegration that was slowly but surely

h judicial eating its way into the brain of the unfortunate Michalson.
welares he However latent the period of incubation of general paresis may
ilson who have heen its existence cannot for a moment be doubted.

Tittenthal : His disease appears to have had two initial and predisposing
e to seize causes: a syphiletie affection of many years standing, according
n to thes to the doctors, and a pathological perturbation resulting from an

inordinate passion.

Jiamonds, The tone of the correspondence exchanged with the defendant,
te. It is the morals and dissolute habits of Michalson as described by his

enters the most intimate friends, shew that his mind was obsessed with a
wl offering neurotic mania, which witnesses have expressed by the words
re left the “erazy for women.”  Ome of the most frequent causes of organic
m to give disorder: according to the expression of Celse: Modica Venus
ement, he corpus excitat, frequens solvit, and more particularly the deter-
mining cause of general paresis with its characteristic exterior
sumstance manifestations.”
oundrel or According to D’Aguesseau the dress, the exterior, the specch,
an insane the conversation, the demeanour render a public and striking
,, when he testimony to secret and interior dispositions.
1 them to “Demeanour and gesture,” says Mare, “are always the
guilty ol & expression of our inward and outward sentiments.”
Ary. Negligence in dress, incoherence of speech, difficulty in walking,
, president forgetting his way and losing his direction, his bursts of fury,
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impatience and moral depression during his trip to New York;
his nocturnal visits to the room of his brother-in-law Goldenstein,
his taciturnity, his bad manners at table; his frequent drowsy
spells; an absolute indifference to all that concerned the business
affairs of his firm; his recklessness regarding his property; the
absence of any sentiment of decency; does not all this constitute
an agglomeration of facts carrying with it the conviction that on
October 2, 1914, Michalson’s brain was no longer in equilibeium,
and that in appropriating to himself, without colour of right
and in spite of the protests of Kino, a certain quantity of diamonds,
he did not realise he was committing a criminal act.

I have no doubt but on indictment Harris Michalson would
have been acquitted on the ground that when he so acted he did
not realise he was doing wrong.

If, then, Harris Michalson could not be held eriminally
responsible for an offence by reason of his mental state, is not this
same mental state or insanity an absolute obstacle to entering
into a civil contract?

Once it is shewn that a few days before his marriage, Harris
Michalson committed a deed which can only be explained on the
ground of insanity, that once it is shewn that a few days after the

Michalson was confined in an asylum for th

marriage Harris
ring from general paresis, there is no escape from

insane as suf
this conclusion: the contract which intervened between these two
dates is vitiated in its very essence, the marriage itself having
been performed in a moment of mental aberration.  This con-
clusion is strengthened by several circumstances,

The defendant contends that for a couple of years her marriage
son had been discussed, that he was always putting

with Micha
it off promising to carry this project into execution as soon as o
sister of his would be married. It appears that Michalson had
great affection for his family and was extremely kind to his sisters

Now, on October 24, 1914, his sister was not married. How
then explain that Michalson who so strongly wished to see his
sister married before he was should suddenly sweep aside this
most serious objection all of a sudden, an objection founded on
elementary decency, and secretly, without the knowledge of his
family, jeopardise the future prospects of his sister by marrying
the Glassford woman?

20 D.L
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¢ York; Is it to be supposed that Harris Michalson, however dissolute
enstein, he might have been, would have tolerated to the very eve of his

drowsy marriage, the attentions of George Fairbanks to his future wife, y\penansox
-

Jusiness if in truth, in all clearness of mind, he wighed to regularise his CLASSPORD.
Ay the : position by making of Ethel Glassford his legitimate wife? — -
n:«'tiunr If Harris Michalson contracted marriage on October 24, in DS
that on 7 full exercise of his judgment, and with unhampered volition,

libdum, & how can we explain that on the very same day he was ashamed to

of right appear in public beside his wife, and through a feeling of self-

amonds, respect which no longer had any raison d'étre, left her in order
not to be seen in her company by one of his old friends?

n would Why should he want to keep the fact of his marriage secret

1 he did when he had helped the defendant to draft the marriage notices

to be published in the Star, with request that other papers copy?

How is it that he denied the faet of his marriage to his brother
and his brother-in-law?

C'an we suppose that on the morrow of the intimate union of
two beings by the holy bonds of matrimony, the husband should
. Harris [0 abandon his newly acquired wife, and that she should revert to
d on the her nocturnal perigrinations instead of remaining next to him
after the who the day before rehabilitated her before the chureh?

iminally
not this
entering

The only explanation of such an unreasonable action is to be
found in the fact that Harris Michalson on the day of his marriage

for the

\pe from ) X .
was affected by a particular feebleness of the operations of the

understanding and of the will, a feebleness which is nothing else
than the insanity which carried away from him all ethical sense.

hese two
f having

‘his con- ) . : .
This exaggerated erotic affection to which Michalson was sub-

jeet had radiated in his brain and produced an intellectual per-

marriage . . A i
turbation, all the more serious as the subject thercof already

§ putting : X
gave evidenee of symptoms of general paresis.

Now, if next to the intellectual feebleness of Michalson, who
was gradually declining, we place in contrast the bold ascendency

00N as i
dson had
\is sisters.
wl, How

o see his

which the defendant, who had a great interest in marrying Michal-
son and sharing his fortune, exercised over him, we can understand
how he became the relatively easy prey for the resourceful person

ide this . g
wide 1 which the Glasstord woman was.

n . . N . .
unded o A continuous line of jurisprudence has recognised that cir-

umstances of fraud and captation must be taken into account
the examination of such an important question, and if it be

lge of his
marrying

729 D.L.R.
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shewn that a mind is too weak to react against this baneful influenc
to such a point that it is no longer master of the will, then the act
accomplished under such conditions will be annulled

In the case of Countess of Portsmouth v. Earl of Portsmout]

1828), 1| Hagg, Ece. 355, it was held that a great feebleness of
intelleet, circumvented by fraud equally great, vitiates and renders
null the act of marriage.

In Hancock v. Peaty, 16 L.T. (N.8.) 182, it was held that lacl
of capacity invalidated the marriage which is a contract as well
as a religious vow.  In this ease it was declared that of all contract
a will is the most important as it affects persons and rights to pro
perty.

In the present case the contract in which Michalson par
ticipated had the primordial importance attaching to wills, sinee
by the very fact of the marriage, without ante-nuptial contract
Michalson and the defendant fell under the regime of community

When delusion is shewn to have existed before and after the
act impugned, it is to be presumed that it existed between thes
two periods.  (Hampson v. Guy, 864 L.T. (N.8.) 778).

As stated in Boughton et al v. Knight et al, 28 L.T. (N.8
562, the question of whether a person is insane or not i a questior
of fact wherein the degree of insanity is to be determined to ascer-

tain whether the individual was merely extravagant or truly
demented.

Sir James Hannen, J., says at p. 566:

If the human instinets and affections, or the moral sense, become perverto

by mental disease; if insane suspicion or aversion take the place of natur
n are lost and the mind becomes a prey !

affections; if judgment and reas
insane delusions ealeulated to interfere with and disturb its funetions
lead to a disposition due only to their baneful influence, the condition fails

and the will ought not to stand.

In Earl of Sefton v. Hopwood, 1 F. & F. 578, it is said of th
influence required to invalidate the capacity of the contract

It must be aninfluence depriving the party of the exereise of his judgment

and of his free action

The definition of this pernicious influence is given in Lovell
v. Lovett, 1 F. & F. 581:

The eontrol of another will over that of the testator whose faculties h
been so impaired as to submit to that eontrol, so that he has ceased to b
free agent and has quite suceumbed to the power of the controlling will

The guiding rule was laid down in the case of Boughton, Ma
ton v. Knight (28 L.T. 562, 565):
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It must be proved that at the time of committing the act, the party
accused was labouring under such a defeet of reason, from disease of the
mind. as not to know the nature and quality of the aet he was doing, or, if

09

QUE.

8C

b did knone it, that he did not know he was doing what was wrong. 1t is essential — Mienarsox

he shall not be able to distinguish in the act he was doing, right from wrong

What is stated by Hannen, J., regarding wills applies to the
present ease, and we ean say: The highest degree of mental sound-
ness was required for Michalson to constitute capacity to contract
marriage with the defendant beeause it involved a larger and wider
survey of facts,

It was essential, in order that the marriage might be contracted,
that no disorder of the mind should have poisoned his sease of
right or prevented the exercise of his natural faculties and that no
insane delusions should have influenced his will.

The eriterion suggested by Wood Renton, “On Lunacy,” p.
252, is to inquire whether the person knew the nature of the act
in such & way as to pass reasonable judgment thereon, or to
weigh the consequences thereof to himself and others, and whether
he acted with a free will.

According to Re Milne, 11 Gr. 153, to constitute insanity an
aberration of the reason or a belief in facts to which no reasonable
person would give eredit is required.

In the M’Naghten case, 10 Cl. & F. 200, it was held:—

That in order that a person may escape from eriminal responsibility on
the ground of insanity, the state of mind must be proved to have been a
faet, to such a degree that he did not realige the nature and quality of his act,
or that he did not know that he did wrong in committing the aet.

Can it be reasonable to suppose that Harris Michalson realised
that he was doing wrong in appropriating unto himself the Kino
diamonds, and that he willfully committed a crime which could
land him in the penitentiary?

If on October 22 and 23 Michalson was really insane ean we
presume that he was not insane the following day, when, with an
utter disregard of all sentiment of decency and of propriety to
his family he married the Glassford woman?

Under. the circumstances just related of what value would
have been the testimony of Harris Michalson? Would he have
even been allowed to give evidence before a Court of justice.

The succession of a large number of facts demonstrates that
Michalson, quite a time before his marriage, had lost all control
over his will and reason.

(

v.
VLASSFORD

Pouliot, )
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The fact that he had practically abandoned to assistants the et
administration of the affairs of an important company of which
he was the president, and his loss of interest in it; his drowsiness
in his office; his loss of memory as regards persons, things and
words to translate his ideas; his hesitancy of speech, the uncer-
tainty of his gait, are as many significant signs of the physical and

mental disease from which he was suffering.

Gilassfore
mental o
festation

\ltho
a certain
actiy il).
had the {
of a viole

It was no wonder that with his mind thus enfeebled and
atrophied his will became as soft wax or clay in the hands of the
defendant, susceptible of receiving any impressions which her control of

“:\'l‘ll

caprice might wish to imprint.
In the case of Fraser v. Robertson, 24 O.L.R. 222, and 8 D.L.R with the

5, 26 O.L.R. 527, it was stated that:— force o

A Court of justice would fail in an imperious duty if it did not prote |
vietims, unable on aceount of their feebleness of mind, against the maching produced
tions of evil intentioned persons. A cerf

In Vol. 3, D’Aguesseau, 2nd plea on the case of the Princ and state
de Conti, we find an instance which has many analogies to the The di
present one, where the great chancellor lays down with his un- That po

5 54 s s i " ‘ and that t
- erring precision the true principles which should guide the Court . il

PSEOS,

in a matter of this importance. It is ol
Un sage et un insensé, dit-il, peuvent étre tous deux maitres de leur con- .
duite, mais I'un use convenablement du pouvoir qu'il a sur lui-méme, I'autn
en abuse indignement, ou plutét, 'un se gouverne et I'nutre est gouvern
I'un se conduit par la raison, I'autre est entrainé par la démence.
It was objected that Michalson at the time of the celebration

of the marriage was perfectly sound of mind, since he himscl

[lei\'t' fa
the reason
can finall
capacity t

The d¢
of ]iro\‘iug

obtained the necessary authorisation, chose the church where the §
marriage was to be celebrated, went there himself and signed the
register (all of which circumstances would tend to shew that
Michalson enjoyed his faculties), but we answer with D’ Aguessau

marriage |
contradiet
the contra
616:— This P

La méme folie qui leur inspire le désir de faire cette action, leur dow
aussi 'idée de la faire dans toute son intégrité extérieure, et sans en omette
aucune des circonstances qu'ils croient néeessaires pour la perfection
Une action, dit-il, peut étre sage en apparence, sans que l'aute

prevails w

of the mar

I'action. In sucl
de cette action le soit réallement.

Now, applying the principle laid down by D’Aguesseau th
if a marriage celebrated wisely raises a strong presumption ¢
a wise and well regulated disposition, on the other hand the n presumptic
riage contracted irreverently and scandalously raises the strongs act and th
of the symptoms of insanity, can we not conclude that the strang

insanity ey
sume that
execution

Very momg
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tants the
of which
[rowsiness

circumstances. surrounding the marriage of Michalson with the
Glassford girl is one of the most striking manifestations of his
mental aberration, as well as one of those characteristic mani-

hings and festations of general paresis in the stage of establishment?

he uncer- Although Michalson was yet, at that moment, in possession of

a certain amount of physical strength, and of a relative intellectual
activity, he nevertheless could not govern his judgment, no longer
had the free control of his will, and his marriage is but the result
of a violent and disordered will which had broken away from all
control of his reasoning faculties,

ysical and

ebled and
nds of the
which her

Even although he realised that he was contracting marriage
with the defendant, there was not in his mind a sufficient resisting
force to counterbalance the cravings and instinctive desires
produced incessantly by the disease.

18 D.LR

not protect
he ssebios A certain number of witnesses have related rational actions
and statements made by Michalson about the time of his marriage.
The doetrine of D'Aguesseau is that of all the doctors:—
That positive facts of insanity outweigh acts of wisdom generally negative,
and that two positive witnesses must outweigh a thousand negative wit-
Nesges,

the Prince
gi(-r. to the
ith his un-
» the Court

It is only by a serupulous comparison between the particular
positive facts and the particular negative facts, and by serutinising
the reasons of the opinions of the medical experts, that the Court
can finally decide whether or not a person had the required
capacity to contract.

The defendant by the argument established that the burden
of proving that Michalson was really insane at the time of the
marriage lay on the plaintiff es qualité, that as the evidence is
contradictory the presumption remains in favour of upholding
the contract.

s de leur con-
méme, 'autre
est gouverne
2.
celebration
he himsel!
h where the
1 sigmed the
) shew that
D' Aguessai,
. This proposition, acceptable as a general rule, no longer
prevails when proof is made establishing insanity before the day
of the marriage, and subsequent to the day of the marriage.

yn, leur dons
ans en omettr

‘:':';'I::‘l“l:"l,‘:“:; In such a case there is an interversion of presumption. As
insanity existed before and after the act impugned we must pre-
sume that it existed during the interval and at the time of the
exeeution of the eontract. Hence the burden of rebutting this
presumption lies upon the party upholding the validity of the
act and therefore it behooved the defendant to prove that at the
very moment of the marriage Michalson was sane.

uesseau {hy
ssumption ¢
and the ma
the stronge
it the strang
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Not only, however, is the Court of opinion that such prool
has not been made, but, on the contrary, all the evidence shew
that on this day Michalson was seriously tainted with insanity
that his will had no longer the strength and reaction necessar
to counteract the insidious and captatious maneuvres of tl
defendant

\s the law declares that

Persons insane or suffering a temporary derangement of intelleet ari
from disease, aceident, drunkenness or other eanse, or who, by reason
wenkness of understanding, are unable to give a valid consent

this Court cannot do otherwise than declare the marriage of Han

Michalson with the defendant to be inexistent, although ti

marringe is apparently elothed with the exterior formalitic
required, and this for the reason already mentioned, to wit, the
lack of valid consent which is of the essence of marriage, and t

absence of which earried, necessarily, the legal absence of

marriage. Varriage annulled

CHRISTIAN v, CHRISTIAN,

Nova Neotia Supreme Court, Graham, C'.J., and Langley, Harris and
hisholm, J.J May 13, 1916

1. Fisuewigs (§ 1B —5)—VaLmiry oF REGULATIONS —CONFISCATION
FORFEITURES

I'he Fisheries Acet (Can. Stats. 1914, ch. 8) provides that the
caught in violation of the Aet or any regulation thereunder shall be ¢
1 regulation providing that the fish may go to certain pers

fiscated
dira vires; see. 1037 of the Criminal Code (RS.C. 1006, ch, 146
not apply

2 Fisueries (§ 1T—10) —INTERFERENCE WITH RIGHTS — ACTIONABILITY

A licensee of a fishing berth may maintain an action at common
wainst a person who unlawfully impedes or intercepts the passag

fish to or towards his berth
Whalen v. Hewson, Ir. R. 6 C.L. 283, followed; Young v. Hitchins, ¢

Q. B. 606, referred to

ArPEAL from the jJudgment of Russell, J., dismissing an action
claiming damages for interference with plaintifi’s fishing right

V. J. Paton, K.C., and W. J. O'Hearn, K.C'., for appellant

H. Mellish, K.C'., for respondents
Granam, CJ Under the Fisheries Act (Can. Stat, 1914
8), there is in sec. 2 a definition of “fishery " as follows
Fishery” means and includes the area, locality, place, station in
which a pound, seine, net, weir or other fishing appliance is used, set, §
or loeated and the area, traet

be taken by the said pound, seine, net

or streteh of water in or from which fisl
weir or other fishing appliane
in connection therewith

Then there are provisions for the appointment of fisl
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officers with extensive powers for the purpose of regulating the
fishing.

Sec. 91, The Governor-in-Council may preseribe the manner
in which the proceeds of penalties and the proceeds of the sales
of confiscated articles shall be distributed.

Among the regulations passed under this Aet are:

(a) From the 1st May to the 15th Nn\'l:mln‘r
apparatus of any kind other than draw seines shall be set
any established seining distriet (except during the night between
sunset and sunrise) and then not ahead of any seine actually set under license

¢) No one shall sail or row a boat through or over a seine set within
the limits of a berth and no one shall disturb the waters within the limits of
a berth so as to frighten fish from any portion thereof.

(d) In any established seining distriet no one shall be allowed to fish in
the manner known as seine fishing exeept under a special license from the
minister of the naval service.  The fee on such license shall be 50 cents.

(e) and (f) provide for the fishery licenses and the rights
under them.

no nets or fishing
within

(g) Berth licenses shall be numbered.  The holder of license No. 1 to
be entitled to the first fishing privilege within the limits of the berth named
in his license,

Then follow provisions giving second rights or privileges in
certain circumstances to other licensees according to priority of
number of berths. ’

Then there is the regulation which requires interpretation and
I think it is difficult to interpret it properly.
(1) Any fish caught in or between berths by any other than the persons

entitled to fish therein where the berth is occupied by the person entitled
thereto shall be the property of the licensee

Further on,

The following distriets in the county of Halifax are hereby established as
seining distriets:—Upper Prospeet, to include the waters within half a mile
of the coast from Shag Head on the west to midway between the northern
and southern entrances of the channel between Shannon's Island and the
wainland on the east and of the islands thereon embracing the northern
half of Shannon's Island and all of Betty island. Norris Island, ete.
(w number of islands follow) where the berths shall be : No. 50
Delong’s Point,  From Delong's Point to Boat Cove. No. 60. Shanna-
han's Flat Rock.  From Shannahan’s Flat Roek to Norris Island.

No 60 was covered by the plaintifi’s license.  The defendants
had no license in that portion of the district of Upper Prospect
and were intruders and fishing with a seine illegally and liable to
penalty therefor.  There are two kinds of fishing with seines as
L understand it.  In one case the fishermen with a seine and boat
surround a school of mackerel after they see it, called shooting

103
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N.S the seine, and the other way is to moor the seine in the form of pproa
8. ( bowl or trap with leaders at the outer e and inner edge, an l the us
P the fish meeting the obstruetion follow along and eventually g the rea
Ciam in at the entrance to the trap and not readily finding their way ou had in
are taken there. In both eases the seine is used within tl OUPS(
Grabam, €. icensed arca.  The second mode was that in use here fron
The plaintifi ¢laims a breach by catching fish in his bert) entitled
Secondly, in the area between it and the next berth, No. 59 An rightful
he also contended before us that he was entitled to damages f« wight
an injury at common law under the case of Whalen v. Hewso ieen
Ir. R. 6 C.L. 283 snot n
There is some difficulty in coming to the conclusion that t herefo
defendants actually took fish within the limits of the plaintifi the proy
berth. In respect to taking fish between it and the next berth | But
agree with Harris, J., in his opinion that the place where ti on of v
fish were taken was between it and the adjacent area l b
It will be noticed from the configuration of the shore, alm staty
any shore, that it would be very difficult to set off in the ter const
torial waters along the shore berths with uniform figures, parallele [here m
grams contiguous to each other like farms on the land. And forfeity
is not attempted.  Indeed, it is not worth while.  One berth get hich w
a longer distance along a shore than another and there are ar provisior
between, because the habits of the fish have to be considere e hinte
for although they follow the shore in a given direction, there a pr
islands and windings and so on, and I suppose the idea is to ha For t
the berths relatively to each other for the opportunity of meeti be maint
fish in their course as ne :|l'|) as }'u“ll‘ll ol mm:x| value But t \s to
berth is indicated by an imaginary line between points on tl t comm,
shores. The access to the fishery is indicated. There is not lecision
I believe, a back door or entrance to the trap and the front do ted in
or entrance is there to meet the fish in their course and when the tention
defendants are said to have placed their seine ahead of or \ he pla
front of the plaintifi’s seine they were in a position to meet th v '\\’
fish first. 1 cannot silence the words “or between” in tl bited
regulation.  Of course there are difficulties about giving then i
effect. ) In the
Apparently, as I have indicated, the fish go in one course a Y the
there is only one licensee or person entitled who has rights g It was an
h when

| value; that person with the front of his trap open to receive
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prm of o approaching fish.  The adjacent licensee or person entitled to
lge, and the use of the berth next behind will not take those fish with
ually go the rear of his trap.  And the framers of this regulation apparently ¢y st
way out had in view the rights of the licensee who would in the ordinary ('"m’\”\\

thin the course take those fish coming from arcas between berths as well [

as from his own berth. Certainly the defendants were not ™™
is harth : entitled to fish in between these berths. The fish would be
9. And | rightfully the property of the licensee whose seine would have

1ages for caught the fish. It happens in this case that the licensee of the

Hewson adjacent berth, No. 59, would have no elaim, but, perhaps, that

is not material.  Of course “licensee” may be read in the plural.

that the Therefore T do not agree with the defendant’s argument as to -
Jaintif’s the proper construction of the regulation.

t berth 1 But there is a phrase in this regulation the proper interpreta-
here the B tion of which I think defeats this action, viz. “Any fish

" That must be read with
the statutes which I have set forth at length. I think it must
be construed to mean fish when “forfeited” or “confiscated.”

shall be the property of the licensee.

p, almost
the terri- < . "L
e italo- There must always, I think, be some act or mark to signify that
‘um\‘ 1 it ) “forfeiture” or “confiscation” has taken place. The procedure
A which would effect that end is given by the statute. Even a
provision for dealing with fresh fish so very perishable seems to
be hinted at, and I ean understand why sec. 91 of the Act deals
with “proceeds.”

erth gets
are arcas
nsidered,
there ar
s to have For these reasons 1 think the action in its present form eannot

! meeting be maintained.

But th As to the contention that the plaintiff could maintain an action
s on the at common law under the evidence in this case, I think that the
e is not, B decision in the Irish case of Whalen v. Hewson, Ir. R. 6 C.L. 283,
ront door citedd in Young v. Harnish, 37 N.8.R. 213, establishes that con-

when the tention.  The headnote is as follow:
of or in The plaintiff who was licensed to fish in the upper waters of a tidal river
helil entitled to maintain an action against a person (not the owner of a several
fishery), who by unlawfully fishing in the lower waters of the river within the
in that § prohibited limits of the mouth as defined by the Fishery Commissioners,
ing them cansed damages to the plaintiff in the exercise of his right to fish.
In the English case of Young v. Hitchins, 6 Q.B. 606, cited
ourse and contra, there was one fisherman as against another in the sea and
rights of It was an action of trespass. The plaintiff had not encircled the
wonive the fish when the defendant interfered, and had no ownership and had

meet the
)
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N.S. no license to fish in a given area. Lord Denman, C.J., in th ? o fis
8. ( closing words of his judgment intimated that there could hay { e

Cumstiax  been a recovery in another form of action.  The only question i I

; “M““\\ such a case would be a ql‘ll',\ll(lll of fact, \.\””M the fish in tl anal

' G 2 ordinary course have gone into the plaintiff's seine? His chan i
: of them coming there in any case is worth something. Here it ¥ Rock
almost a certainty and there may be damages awarded for tha Shan:
Chaplin v. Hicks, [1911] 2 K.B. 786. It is for the jury. 62—
I do not see any material difference between the habits « No. ¢
fish to go up a river as in the Irish case and to go in a given cour Plunk
on the shore for food. 1 refer particularly to the evidence of th Tl
fishery officer. 1 think an amendment should be allowed | folloss
inserting after par. 4 of the statement of claim the words I y
the alternative the said fish in the ordinary course would ha entitle
been caught by the plaintifi's said seine.” thereto
The appeal should be allowed without costs. The defenda It
will have the costs of the amendment and of the former trial but t}
The plaintiff will have judgment for $50 and costs other ti unlice
the costs of the trial, ixland
Harris, J Hagrgis, J.:—Sec. 45 of the Fisheries Act 1914 (Can. Stat., 19114 "“'{ j”
ch. 8), authorises the Governor-in-Council to make regulations I
(a) for the better management and regulation of the sea coast and in oceupy
for a |

fisheries
(¢) to regulate and prevent fishing hetwee
to forbid fishing except under authority of leases or licenses |

And it provides that such regulations shall have the same verds
force and effect as if enacted by that chapter notwithstanding ended,
that such regulations extend, vary, or alter any of the provisions § dosiiion
of the Act respecting the places or modes of fishing, ete. an acti

Sec. 60 provides that “any fish taken, caught, killed the act
in violation of this Act or any regulation thercunder -
shall be confiscated to His Majesty.” 1 Ih {Il !1“

The Governor-in-Council made regulations one of wl .
provides that in any established seining district no one shal "me
allowed to fish in the manner known as seine fishing except under J ' MI"; a1
a special license from the Minister of the Naval Service. I "“)' '“““l
another regulation Upper Prospect is made an established seining 558 The
district. Its boundaries are defined and it includes the waters § 3
within half a mile of the coast between certain points. ‘ ? ”'W,l‘“;(

The regulations provide that a license shall entitle the holder g ot ‘;“I

5
3
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., in the to fish within the limits of the berth for which it is issued in the N. 8.

uld have manner known as seine fishing, 8. C.

jestion in | In the Upper Prospect distriet certain berths are laid off and ¢ 00mman
5

shoin the 8 numbered.  Among others the following: No. 69, Delorey’s Point : Okl
is chance from Delorey’s Point to Boat Cove. No. 60-—Shanahan’s Flat : ¢

: : £ u s e . Harris, J
Here it 15 Rock: from Shanahan's Flat Rock to Norris Island.  No. 61— "

for that. Shanahan’s Head: from Shanahan’s Head to Flat Rock. No.

; 62—Plunk Shanahan’s Island: from Plunk to Shanahan’s Head.
habits of No. 63—Brook Berth: from Brook Berth, Shanahan’s Island, to

en course & Plunk.

wee of the © There was a regulation applying to Halifax County reading as

lowed by B follows:—

rds: “In (@) Any fish caught in or between berths by any other than the person

yuld have entitled to fish therein, when the berth is occupied by the person entitled
thereto, shall be the property of the licensee

tetend It will be noticed that berths 60, 61, 62, and 63 are contiguous,
efendant %

trial.
ither than

but there is a considerable distance between 60 and 59 which is
unlicensed.  Between Norrig Island where 60 ends around the
island and into the cove where 59 begins is hetween half a mile

1914 and one mile.
tat., 1914,

lations
and inland

The plaintiff took out a license for herth No. 60 and was
oceupying it in July last when the defendants, who had no license
for a berth in this vicinity set their seine in the unlicensed waters
between berths 59 and 60 at a distance of 266 yards from Shana-

e han’s Flat Rock where the plaintiff's seine was located and 116
the same vards from the point on Norris Island where plaintifi's area

thstanding ended, and they caught $100 worth of mackerel.  The plaintiff
provisions demanded possession of these mackerel and not getting it, brought
te. an action to recover the value of the fish. The Judge dismissed
L { the action and the plaintiff has appealed to this Court.

The plaintifi’s counsel put his elaim on three grounds:—(1)
That the fish were caught in his berth. (2) That the fish were
caught between his berth and berth No. 59.  (3) That plaintiff
was a licensed fisherman and the defendant was fishing illegally
and was liable to plaintiff for damages for catehing the fish which
otherwise might have entered plaintiff's seine.

The first two points depend upon the regulation of the Gover-
nor-in-Couneil, and it is objected that it is ultra vives.

Before proceeding to consider the question as to whether or
the holder not the regulation is ultra vires 1 think I should say that the plain-

of which
ae shall be
cept under
rvice. By
hed seining
the waters
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tiff has, in my opinion, failed to shew that the fish were caught 3

in his berth.  There is a difficulty in defining the limits of his
berth beeause the regulations give only the shore line; there i
nothing to shew whether the berth runs out from the shore at
right angles or on some other angle; but whatever the shape of
the berth may be it obviously does not include the place where
the fish were eaught

The second contention of the plaintiff raises the rather difficult
question as to the proper construction to be given to the regula
tion and particularly as to the meaning therein of the word
“between.”  No construction is free from difficulty, but 1 an
inclined to think that if it became necessary to decide the question
I should hold that the fish were eaught between berths within i
the meaning of the regulation and that as the berth 59 was no
oceupied the plaintiff as the holder of berth 60 could recover the
fish or their value.  But it is unnecessary to decide this questior
beeause 1 have reached the conelusion that the regulation in
question is ultra vires

See. 80 of the Fisheries Act, 1914, provides that any fish caught
in violation of the Act or of any regulation shall be confiscated t«
His Majesty. The fish so confiseated or the proceeds there
would become part of the Consolidated Revenue Fund of Canada
and subject to the provisions of ch. 24 of R.8.C. 1906.

There is nothing in see. 45 of the Fisheries Aet authorising
the Governor-in-Council to make regulations inconsistent witl
the Act itself, or inconsistent with other statutes, except in regpect
to the places or modes of fishing. The Act says that fish illegally
caught shall be confiscated to His Majesty; the regulation say
that in certain cases they shall not go to His Majesty but sha

go to one of His Majesty's subjects. 1 do not see how the regu

lation can over-ride the statute and it is in my opinion not justified 1
by anything delegated to the Governor-in-Council by see, 45 i
Jut it is said that see. 1037 of the Crim. Code (R.S.C. 1906 1

ch. 146), authorises the Governor-in-Couneil to make the regul
tion in question ',
The Governorsin-Couneil may, from time to time, direet that any fir !
penalty or forfeiture, or any portion thereof, which would otherwise bel 3

to the Crown for the public uses of Canada, be paid to any provineial, m

cipal or loeal authority, which wholly or in part bears the expense of adn

%
istering the law under which such fine, penalty or forfeiture is imposed, or 3
that the same be applied in any other manner deemed best adapted to att §

the objeets of such law and to secure its due administrdtion
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+ caught In the Criminal Code we find the words “forfeit” and “for-
s of his feiture” used in different senses.  They are used sometimes in 8.C.

. 8.

there is connection with goods or things and sometimes in connection with ¢4y

shore at fines, penalties or compensation. In Forms 32, 39, 41 and 50
) g : " : Crmisrias,
shape of to the Act the words “forfeit and pay” are used with regard to —

: . 2 -~ Ll Harris, J
w» where : fines, penalties or compensation.  The question is in what sense

the words “fine, penalty or forfeiture” are used in see. 1037.
difficult The provision is that the Governor-in-Council may direct that

» regula- any fine, penalty or forfeiture be paid, ete. It seems to me that
he word the word “paid” shews that the words are used in a restricted

ut 1 am sense.

question One cannot imagine parliament using such an inappropriate
s within : word as “paid” with reference to goods or things. It is an apt
was not word for money or for pecuniary fines or forfeitures but it seems

over the v obvious that it does not extend beyond that.
question One has only to attempt to apply the language of sec. 1037

ation in v to the facts of this case to see how inappropriate it is. Parlia-

ment would not enact that the fish caught should be paid to the
h caught licensee, The obvious inference is that the thing about which
seated to parliament was legislating was money or pecuniary forfeitures in
+ thereof ¢ respect to which the word “paid’ is an appropriate word.

' Canada See The King v. Johnston (No. 1) 11 Can. Cr. Cas. 6, per
Graham, E.J.
thorising If it be suggested that sec. 1037 refers to the proceeds of the

ent with : goods or things it does not help the plaintifi because the order-
n regpect in-council in question does not purport to deal with the proceeds
Lillegally B of the sale of the fish but the property in the fish themselves.
tion savs The use of the words “the same shall be applied™ in the latter
but shall part of the section does not extend the scope of the seetion because

the regu- § itis “the same” thing which was to be paid which is to be applied
justified and if, by reason of the use of the word “paid” in the earlier part
eu. 45, of the section, we must restrict the meaning of the words “fine,
C. 1906, penalty or forfeiture” we eannot give them any other meaning in

e regulu- the latter part of the section.

Since preparing this opinion my attention has been called to
t any fine, see. 91 of the Fisheries Act, which was not referred to on the
vise belony argument. It does not, in my opinion, help the matter as it
‘:';ll:'l'l""::‘| applies only to proceeds of confiseated articles and not to the
mposed, or property in the articles themselves.

d to attain [am, therefore, of opinion that sec. 1037 of the Criminal Code
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does not authorise the Governor-in-Council to make the regulation
8 C in question, and that sec. 91 does not assist, and as the regulatio

Cumsrias N question is in confliet with see. 80 of the Fisheries Act, 1914

y it is ultra vires and void 0

CruisTiaN st
o But plaintiff contends that, even if the regulation is wltre 3 et
vires, he can still suceeed because he was licensed to fish and The
defendant was unlawfully fishing and the fish caught by him might Permas

have gone into the plaintifi’s seine. The case of Whalen iy

Hewson, Ir.R. 6 C.1.. 283, iz relied upon \" b

There the plaintifi was licensed to fish in the upper waters ol ight on

a tidal river, and the defendant, who had no license, unlawfully rhed

fished in the lower waters of the river and took a quantity of fisl I'hi

The Court held the defendant liable in damages for his unlawfu Pr. 191

act in intercepting fish proceeding in their natural course up the Lo

river, which would otherwise have come into the upper water Gl

same re

where the plaintiff fished.

In Young v. Hitchins, 6 Q.B. 606, it was held that there is not ulra viy
sufficient property in fish nearly enclosed in a net to maintain
trespass against a person who prevents their capture, but Lonl
Denman evidently thought that plaintiffi could recover in some

I'REAs

other form of action, and there does not seem to be anything in \1
this case which cannot be reconciled with the decision in Whale) ‘“;""I’
v. ”t wson. the (
While I do not overlook the fact that in Whalen v. Hewson, th ‘”("!'
fish were eaught by defendant in a river and in their ascent of the term
river would, perhaps, have been more likely to come to plaintifi's Mot
nets than would fish in the open sea, still, in view of the habits of ! Chits
mackerel to follow the shore, I think this case is within the prin- woc. 74,
ciple laid down in Whalen v. Hewson, and that it should goven wssisting
here. hy any
It is obvious that the plaintiff’s action was brought for damag; 1 H,. \
for the conversion of the fish which plaintiffi ¢laimed were his, | i was fixe
virtue of the regulation of the Governor-in-Couneil.  The theory  § with the
upon which Whalen v. Hewson was decided was not set up in the i I'he
statement of claim, and was not dealt with by the trial Judg d The J
and an amendment of the pleadings is necessary to enable the ‘ he twent
plaintiff to succeed. . el
Ordinarily in such a case it would be the duty of the Court § 1‘ .
to amend the pleadings and send the case back for a new trial 4 | seven

but here the amount involved is small, and there is no reason to  §
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gulation think that on a new trial the evidence would be different, and N. 8.
gulation justice requires that the matter be finally disposed of now. B.C
°t, 1914 In my opinion the appeal should be allowed without costs,
the statement of elaim amended, and the plaintiff should have

is ultra judgment for damages which T would fix at $25.

CuristiaN
v.
CuristTian
_ Warris, 1

fish and The costs should be disposed of as in Harvey v. Municipal

m might X Permanent Investment Building Sdeiety, 26 Ch.D. at p. 287,

halen where Cotton, L.J., in dealing with a similar case said:—
With respect to the costs we think that, as the decision of the Court was
vaters ol vight on the pleadings then before it, the order as to costs should not be dis-

turbed, and that there should be no costs of the appeal.

awfully

y of fish. This seems to be the practice ndopted in England, See An.

Pr. 1916, 1303,
LonGLEY, J., concurred with Harris, J. Longley, §
Cuisnons, J.:—1 agree with my brother Harris, and for the Chisholm, J
same reasong, that the regulations relied on by the plaintiff are
ultra vires, Appeal allowed.

unlawful
e up the
o waters

sre is not

maintain THE KING v. GABOR FEHR.
put Lond

= 'm_" 1 Treason (§ 13)—SUFFICIENCY OF INDICTMENT—NAME OF ENEMY,

ything n - An indictment for treason under sec. 74, sub-sec. (i), of the Can,

Whal Crim. Code must be so framed as to afford notice to the aceused in terms

1 alen which he eannot mistake of the acts with which he is charged and which

the Crown intends to establish by evidence.  An indietment under that

seetion should be quashed where it fails to state the name of the publie

wson, the ) enemy the aeeused is charged with assisting, and does not in sufficient
mt of the terms state any definite overt act of treason.

Nova Scotia Supreme Court, Chisholm, J. June 27, 1916,

plaintifi’s Morion to quash indictment for treason. Statement.
habits of Cisnowm, J.:—The accused is charged with treason under ~Chisholm ).
e

the prin- sec. 74, sub-sec. (7), of the Criminal Code—*Treason is .

[d govern 8 assisting any public enemy at war with His Majesty in such war
by any means whatsoever.”

“damages He was indicted at the June Criminal Sittings and his trial

re his, by was fixed for this day in order to enable the Crown to serve him

he theory with the documents mentioned in sec. 897 of the Code.

up in the The indietment is as follows:—

al Judge, The Jurors of our Lord the King present that Gabor Fehr on or about

nable the the twenty-third day of July in the year of our Lord one thousand nine hun-
dred and fifteen, at Syd in the County of Cape Breton, did unlawfully
commit treason by assisting a public enemy at war with His Majesty in such

\ 5 :
the Court war, to wit, the Austria-Hungary war loan, to the amount of four hundred

new trial, and seventy-two dollars and fifty cents ($472.50) contrary to the form of the
statute in such ease made and provided.

reason o
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Before the defendant pleaded his counsel moved to quash
the indictment on the ground that it did not state any overt
acts as required by see. 847 of the Code, and the accused had 1. At
consequently no notice of the case he was expected to meet.

When a man is charged with treason the law gives him every v
opportunity to make his defence. The indietment is required :.','
to state the particular overt acts complained of: the power of "I’
amending indictments is expressly stated not to extend to author- W
ise the Court to add to the overt acts set out in the indictment Ac
(sec. 847, sub-sec. 2), and 10 days before his arraignment there i o
must be delivered to him a copy of the indictment, a list of the gl
witnesses to be produced on the trial to prove the indictment, R
and a copy of the panel of the jurors who are to try him returned W
by the sheriff (sec. 897). It is further provided that the list shall ditont
mention the names, occupations and places of abode of the said Rt
witnesses and jurors and that all the documents mentioned shall along
be given to the accused at the same time and in the presence of and t]
two witnesses, side of

These provisions clearly are intended to enable the accused Parad:
to know exactly what is charged and what is intended to be proved along
against him. appare

The indietment found against the accused is, in my opinion, side of
defective, in that it does not set forth with precision the offence eviden
charged and does not in sufficient terms state any overt act tin 0o/
of treason. The name of the public enemy is not stated and it to be fi
is left to the accused to guess which of the 3 or 4 public enemies south s
at the time at war with His Majesty he is charged with assisting. and, [
Moreover, the only approach to a statement of an overt act is the eas
the mention of the Austria-Hungary war loan and of the sum of ured 1
$472.50. This can hardly be considered a statement of an overt track if
act of treason. It gives the accused little or no idea of what he distane
has to meet; it may apply, if it applies at all, to a great number T shoul
of entirely distinet and different acts. 1 think the indictment cut the
should be so framed as to afford notice to the accused in terms that m

which he cannot mistake of the acts with which he is charged and
which the Crown intends to establish by evidence. The indict-
ment in this case does not do that, and I am of opinion that it

wrong s
run aloy
Willow
into Py

him an

must be quashed. Indictment quashed.

8§-—-2
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BAIN v. FULLER.

Nova Scotia Supreme Court, Russell, J. July 26,
1. Avromosines (§ 1T B—260)—CoLLISION AT STREET CROSSING— RULES oF
roAp—Laasiiary,

Where the primary cause of an automobile collision was the defendant’s
violation of the rules of the roand (Nova Seotia Stats, 1914), by running
on the wrong side of the road when approaching an interseetion and
cutting the corner at that intersection, he ot evade the con
of his negligence by setting up that the plaintiff (who was originally on
the proper side of the cross street) had swerved, in the emergeney, to the
wrong side of the cross street in an attempt to avoid the eollision,

1916,

ActioN claiming damages for injuries sustained by plaintiffs
in consequence of the negligent and unlawful driving of defend-
ant’s automobile.

R. W. E. Landry and J. J. Cameron, for the plaintiffs.

W. E. Roscoe, K.C., L. Chipman, and C. L.
defendant.

Russern, J.:—The plaintifi’s car was coming westwardly
along the south side of Parade St.,

Sanderson, for

in the town of Yarmouth,
and the defendant’s car was going northwardly along the east
side of Willow St.
Parade St., where it stops, the row of houses being continuous
along the north side of Parade St.  From what I have said, it is
apparent that the defendant’s car was proceeding along the wrong
side of Willow St., and [ so find on the overwhelming foree of the
evidence.  When the defendant came to Parade St., he turned
the corner of Willow and Parade Sts. at a point variously stated
to be from 3 to 6 feet distant from a hydrant which stands on the
south sidewalk—at the edge of the south sidewalk of Parade St.—
and, 1 should judge from the plans, a little to the eastward of
the east side line of Willow St. produced. Erastus Lovitt meas-
ured the distance between the hydrant and the defendant’s
track immediately after the accident, with his cane, and fixes the
distance at 3 feet. If this measurement is correct, the defendant,
I should judge from one of the plans used at the trial, must have
cut the sidewalk on Willow St. or Parade St., or both. However
that may be, he was clearly, on entering Parade St., on the
wrong side of the street.  Whether he would have continued to
run along the wrong side of Parade St., as he had been doing on
Willow St., it is impossible to say. The moment he turned
into Parade St., he saw the plaintifi’s car coming towards
him and immo(liatvl_v’ shot his own car diagonally across

The latter runs northwardly until it comes to

S—20p.L.R.
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Parade St. towards the north, which was the proper side
for him to be travelling on. The witnesses differ on the
point whether defendant ran for any pereeptible distane
along the south side of Parade St., or took his course diagonally
across to the northward or rather to the north-east immediately
upon entering the street. I incline to the latter view of the facts
and so find, if such finding should become important at any stag
of this litigation. The plaintifi’s chauffeur, seeing the defendant

car on the wrong side of the street, and direetly ahead of him
and apprehending that if he himself should continue in the cours
that he was pursuing, there would be a collision, immediately
shot the plaintifi’s car to the north side of Parade St. in a cours
diagonally across the street. The consequence was that th
two cars collided. Defendant was thrown out of his car and
suffered serious injury, whether permanent or not it may |

necessary to determine at a later stage. A young girl who sat
beside the plaintifi’s chauffeur was thrown out, suffering a sealp
wound and bruises on her side and limbs, besides breaking som:
ribs.  Both the defendant and the young girl referred to, named

Myrtle Giles, were for a time unconseious, and there are thre
actions at law. The owner of each car is suing the other, and
Myrtle Giles is suing the defendant. The defendant’s action
takes the form of a counter-claim.

I find little difficulty in coming to the conclusion that th
primary cause of the accident was the defendant’s violation of
the rule of the road. A question is made whether the clause of
the statute of 1914 preseribing the proper course for an auto-
mobile, when turning from one street into another at the intor-
section of two streets, applies to such a case as the present, where
the street claimed by the plaintifi to be an intersecting strect
does not cross the other but stops when it comes to the other
I think the statute must be read as applying to such a case
because the reason forthe rule is no more applicable to a strect
which crosses another than to one which merely runs into the
other. But if there were no such explicit provision at all, th
rule would, I think, be the same as that so explicitly statod
The defendant was bound to keep to the left of the centre of
Willow St. and Parade St.  If he had done so he could not at any
point of his journcy have found himself off the line of Willow =t
and on Parade St. on the wrong side of it. Obviously he could
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v side only obey the behest of the law by 'mntinuing in a course ¢ long
the west side of Willow St. until he reached the north :ide of
Parade St. - Had he done this, there would have been no aceident.

m the
istanc

gonally It is mathematically demonstrable that, all other conditions and
diately processes being the same as they were—save and exeept the
e facts plaintifi’s swift turn to the north in the hope of avoiding collision

v stag with the defendant—the plaintifi's car would have procecded in

adant's safety on its course along Parade St. westwardly.

of him But the defendant claims that the course pursued by the plain-
| cours: 1li's ear not only contributed to the result but was the efficient
sdiately cause of the accident.  He is no doubt right in saying that if
| cours the plaintifi’s car had continued on its course instead of swinging
nat the to the northward, the accident would not have happened.  But
ar and it is easy to be .\viw after the event. If the plaintifi's chauffeur
nay b had known that the defendant, who eame out of Willow St. on

vho sat the wrong side of the road, meant to immediately cross over

a sealp to the proper side of Parade St., it is certain that he would have
\g some held to his original course.  But it is equally certain that he had
named no such knowledge. He saw the defendant’s car ahead of him on
)

the wrong side of the road. He had no time for deliberation.
He had reason to fear a collision, and the instinet of self-preserva-
tion, we may feel well assured, prompted him to take the course
which at the moment seemed to him most likely to save his own
life and that of his passengers. The account of the accident
given by Myrtle Giles is so graphic and natural that 1 see no
reason to question its essential truthfulness. She deseribes the
relative positions of the cars, as she no doubt believes them to
have been, though not necessarily as they actually were. She
anticipated a collision should the cars continue to proceed in the
dircctions in which they appeared to be moving. She uttered

i exclamation and had hardly time to do more before the collision
seeurred,

re three
yer, and
3 action

that the
ation of
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e auto-
he intor-
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1e other.
| A ease,
The witnesses differ widely as to the point at which the plain-
ifi"s car swung off to the northward. Several highly respectable
itnesses say that it was at Landry’s gate, which is less than sixty
et from the corner of Willow and Parade Sts.  Other witnesses,
qually respectable, say that the point of departure was the tree
pposite the Sanderson property, 125 ft. from the corner. 1 do
ot find it necessary to decide between these two classes of wit-
esses. The only importance of the evidence of the latter class
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is to prove a longer time for deliberation on the part of the pla
tiff than he had if the testimony of the other group of witne
is to be believed. My reason for saying that it is not necessa
to determine which group of witnesses is correet, is that
evidence of the defendant himself is enough to shew that ther
was no time for deliberation. He says that from the time |
first saw the plaintifi’s ear until the moment of the collision not
more than 2 seconds elapsed or perhaps 2 or 3 seconds, and
very intelligent coloured gentleman who also witnessed 1]
accident corroborates that estimate of the time, fixing it, at, |
think, 2 beats of the pulse.  The plaintifi’s chauffeur was obliged
to act immediately, and it is not for the defendant, whose wrongful
act placed the plaintiff in that predicament, to complain if
the emergeney in which the chauffeur found himself he did not
take the course which we at our leisure may determine would
have been the safest and the best

It is contended that the plaintiff caused or contributed to
the aceident by travelling at an undue and illegal rate of speed
and the fact that his auto proceeded so far as it did after the col
sion oceurred is adduced as evidence to prove that the speed m
have been excessive.  But it is to be borne in mind that wl
the plaintifi’s chauffeur resolved that his best course was to e
to the northward he immediately aceelerated his speed, w
therefore the circumstance referred to throws no light at
upon the question as to the rate of speed at which he was going
towards the point of departure.  In order to disentitle the pla
tifl to recover on the ground of excessive speed, 1 should have to
come to an affirmative conclusion that his speed was excessive
The evidence does not convinee me that it was greater than tha
allowed by the law.  The witnesses differ widely in their opinio
The only person who knows is the chauffeur and he says that
rate at the time immediately before he swerved from his original
course was 14 miles. 1 am asked to infer that he must have
come down more swiftly than that beeause he promised to get
his passengers through without their getting wet, and becanse
further he is reported to have admitted that he was going at a
gnm] (‘II]),

I do not find these expressions inconsistent with his explicit
statement as to his rate of speed. Few things are less reliable
than the estimates and opinions of inexpert witnesses as to the
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specd of a passing car. T may have my suspicions—I cortainly
have—not only suspicions but a strong opinion that he was at
some parts of his course going faster than 15 miles an hour,
but my opinion is not founded on the conflicting evidence in the
case. It is based on my observation that the speed limit is almost
universally exceeded and nobody seems to take any interest in
preventing the excess until after an accident has happened.
I am not at all certain that the car was going at an excessive speed
immediately before reaching the point of departure.  The chauf-
feur gives a circumstantial statement of his reason for decreasing
his speed before reaching this point.  Any excessive speed further
back in his course would, I think, be too remote for considera-
tion.

But I am unable to see that even if the speed was excessive
it had anything to do with the aceident. The defendant says
that when he turned the corner he saw the plaintiff's ear between
Zion church and the Sanderson property. This is further from
the corner than the plaintifi’s point of departure according to the
defendant’s witnesses already referred to, 125 feet distant from
the corner.  Very well. If the defendant had been where he
ought to have been and gone where he ought to have gone, instead
of misleading the plaintifi's chauffeur by turning in on the wrong
side of Parade St., the plaintifi’s car would have been nowhere
near the defendant at any time. Defendant had to run only 30
feet or thereabouts to reach the north side of Parade St.  Plain-
tifl’s car could have been running 40 and perhaps 50 miles an hour
and yet would not have reached the corner before the defendant
was safely out of his road.

It was not the plaintiff's speed that contributed to the accident,
but the fact that he swerved to the northward and that fact was
wholly due to the defendant’s violation of the law.

I assess the plaintifi’s damages at $450 and those of Myrtle
Giles at $150. Both cases were tried together, and all the wit-
nesses called, with negligible exceptions, gave evidence applicable
to both cases. The defendant’s counter-claim did not occasion
any substantial costs other than those of the pleadings. These
circumstances must be taken into account in defendant’s favour
in adjusting the costs of the actions. Judgment for plaintiff.

N.S8.
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CANADIAN KLONDYKE MINING CO. v. YUKON GOLD CO
Yukon Territorial Court, Macaulay, J. June 28

Mings AND MINERALS (& 1 C—15)—Protection from ope
tions of adjoining claim owner—Obstruction of river—Injunction
Rights of respective lessees.]  Application for injunetion to restr
an adjoining claim owner from washing down mining tailix
Giranted

. W. €. Tabor, for plaintiff

J. P. Smith, for defendant,

Macavray, J.:—This is an application made before the Co
on behalf of the plaintifi for an order restraining the defend:
its servants, agents and workmen, from depositing, washing doy
or placing, or causing to be deposited, washed down or plac
from Creek Placer Mining Claims Nos. 17 and 18 on Bear Cre
or from Bear " rock, on to the lands of the plaintifi embraced
Hydraulic Lease No. 18, any gravel, rocks, dirt, tailings and ot}
debris and matter from the workings and mining operation
the defendant company carried on upon the aforesaid min
claims

It appears from the affidavits read on this application that
original bed of Bear Creek (where it flows through and over w
were originally Creek Placer Mining Claims Nos. 19 and 20
Bear Creck, and which are now in the possession of the plai
company and elaimed by it to now form a portion of the la
embraced in Hydraulic Lease No. 18), has been obliterated
destroyed by the mining operations which have heretofore |

carried on upon said claims 19 and 20 on Bear Creek, and a1
water course constructed over said claims by the defendant
May 18, 1916, and known as Water Course No. 1, under
arrangement entered into between the defendant and the pl
tiff, which water course was blocked about May 26, 1916, |
freshet in said Bear Creek caused by a heavy rainstorm, ane
May 27, 1916, the defendant constructed a new water «

known as Water Course No. 2, which it states is sufficien

carry off the water and silt from its said operations, unless some

unforeseen freshet should again oceur, such as occurred on
night of May 25 last.

The plaintifi admits that the said water course is suffic
to carry off the said water as claimed by the defendant |
states in the affidavits filed and read before me, that such w
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course was not sufficient to carry away gravel and silt hrought
down into it from the working of the defendant company, and
that gravel, rocks, muck and other debris were being washed down
by the defendant in its workings onto the said water course and
that such gravel, rocks, muck and other debris were filling the
said water course and were being deposited upon what the plain-
il elaims is a part of the ground embraced in said Hydraulie
Lease No. 18,

On June 22 instant, I attended, in the presence of counsel and
in the presence of the president and general manager of the plain-

(iff company, and the resident manager of the defendant com-
pany, and personally viewed the ground in question, and it was
quite apparent that gravel and silt which would not float easily
in water at a slow rate of speed had been carried down from
defendant’s workings and deposited in said Water Course No. 2,
whiech is the present water course through which the water from
Bear Creek, and the water used by the defendant from its diteh
on Bear Creek in carrying on its said operations, flows towards
the Klondyke River.

Defendant’s counsel contended that defendant had the right
to deposit tailings in ereek or river bed under seetions 6 and 7 of
Hydraulic Lease, and that decisions on injunction under the
Mining Act were not applicable to the Hydraulic Lease unless
its rights were as wide as the rights of a elaim owner under the
Placer Mining Act. He also contended that claims Nos. 19
wnd 20 on Bear Creek did not revert to Hydraulic Lease No. 18,
il that most of the damage complained of, if any, occurred on
ground covered by said claims. 1 do not feel that T am called
upon to decide the title to claims Nos. 19 and 20 Bear Creek on
this applieation. That will be a matter, if raised, fo be decided
it the trial of this action.

As to the defendant’s claim to its right to deposit tailings in
the bed of the river running through the ground covered by
Hydraulie Lease No. 18, while it might have the right to deposit
tailings in the bed of the said river which is exeepted from the
ground demised by said lease, it would not, in my opinion, have
the right to deposit tailings on the demised ground unless under
the terms of the said lease such right were reserved to persons
holding loeations on the banks or shore of either the said ereck
or the said river.

I am unable to distinguish the right of the lessee under the said
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Hydraulic Lease No. 18 from the right of a elaim owner under
the Placer Mining Aet in respeet to its right to protection from
deposits of tailings from the ground of an adjoining claim owner
and am of opinion that it enjoys the same right to protection
from an adjoining claim owner that one elaim owner enjoys as
against an adjoining claim owner under the provisions of th
Placer Mining Aect

In McLaren v. Jensen, 4 W.L.R. 162, it was held by a decision
of the Court en bane on appeal upon an application by a elaim
owner to restrain an adjoining claim owner from allowing tailings
from the defendant’s mining operations to be carried by water
and deposited on the mineral claim of the plaintiff, that all
tailings, which may be deseribed as gravel, stones and even
coarse sand, should be restrained, but that material which floats
easily in water at a slow rate of speed, such as silt and fine sand
which eannot be retained by any reasonable dam which could he
constructed, should be allowed to flow in the stream to the claim

below. That decision, which was rendered some 10 years ago

has since been followed in this Territory, and is binding on me
See also Klondylke Government Concessions, Ltd. v. MeDonald
2 W.L.R. 219

On the application before me defendant’s counsel further
argued that owing to the action of the plaintiff in altering the
course of the Klondyke River, the river bed over which the said
river formerly ran was now dry, which prevented the silt whicl
was carried in suspension from the defendant’s workings heing
carried off by the waters of the said river, and in consequence
the silt was deposited in the bed of the river and obstructed the
flow of the water from the defendant’s workings, eausing some of
the silt to remain on plaintifi’s ground. This, in my opinion
does not affect the plaintiff’s right to be protected from materia
other than silt from being deposited on its ground from the
workings of defendant.

The plaintiff will, therefore, be entitled to its restraining order
as asked, except as to material which floats easily in water at a
slow rate of speed, such as silt and fine sand which cannot Ix
retained by any reasonable dam which could be constructed
which said material should be allowed to flow in the stream to
the claim below.

Following the usual rule as to costs, the costs of this applica-

tion shall be cost in the cause. Injunction granted.

=
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ROSCOE v. McCONNELL.

Ontario Supreme Court, Mulock, C.J Ex., and Riddell, Sutherland, and
Leuch, JJ.  October 27, 1913

nder

from

YIEE, I B—8)—ABSOLUTE CONVEYANCE — SUBSEQUENT AGREEMENT
QUITY OF REDEMPTION—INTENTION

\ conve » absolute in form may be intended to operate ns a mort-

gage or pledge only, but the mortgagor may, by subsequent independent

i the . agreement, extinguish his equity of redemption in favour of his mort-

gagee or surety, at the same time juiring an option to repurchase,

if such is the real intention of the parties the equity of re

dsion to exist, and the former mortgagor has only Lh option or privilege of

. repurchasing on the terms set out in the agreement.

y 1. Monreaae (§
‘ion A8 TO

VS a8

claim
ilings
water 5
W oall 4 J. P. MacGregor, for appellant.

Arrean by plaintiff from the judgment of Middleton, J. Statement.
Appeal dismissed.

even - (. H. Watson, K.C'., for respondent.

floats ; The judgment of the Court was delivered by

sand 4 Murock, CuJ.:—The action is brought by Maglen Roscoe, Mulock, CJ
ild be 4 daughter and administratrix of the estate of Thomas MceConnell,

claim \ deceased, to have it declared that a certain transaction earried
3§ Ago, o ont by deed from one James H. Simmons, bearing date December
n me. ; : 20, 1906, to the defendant, of eertain lands on Yonge St., in the

onald, 3 City of Toronto, and by a contemporancous agreement between
3 the defendant and the plaintifi’s father, was in fact a mortgage

arther . transaction, and not a bond fide sale to the defendant with a right

ig the Al of repurchase by the father.

e said I'he facts established by the evidence are as follows:—

which 3 The lands in question had been vested in fee simple in Sim-

being Y mons, but on a seeret trust for Thomas MeConnell, the beneficial

uence, v owner, and at MeConnell's request and for his benefit were mort-

ed the g gaged to certain persons, one of them being Samuel C. Smoke,

yme of p who, on August 15, 1905, became mortgagee thercof for 8500,

sinion subject to the prior mortgages.

aterial At this time, Thomas MeConnell was ereeting huildings on

m the the land, intending in the near future to effect a larger loan

wherewith to pay for the buildings.

g order In October, 1905, he applied to Mr. Smoke for a further
er at a advance, which was refused unless McConnell gave further
mot be sceurity. . MeConnell then applied to his son, the defendant, for

ructed, assistance, and the latter, for his father's accommodation, on

eam {0 numerous oceasions, gave to him his promissory notes for sums
amounting to between $3,000 and $4,000, and these notes Thomas

wpplica- MeConnell discounted with Mr. Smoke.

nted.




Roscor

McConyen

Dominton Law RErorTs (20 D.L.R

Thomas MeConnell having made default in payment for 1
buildings, mechanies’ liens were registered against the land, o
proceedings were taken to realise on these liens, Mr. Smoke bei
a party defendant in those proceedings.  On their culminating
a judgment, he, with the consent of Simmons and Thomas M
Connell, paid the amounts owing, and obtained a further mo
gage to secure the amount then due to him, being somethi

over £8.000; John E. McConnell still remaining liable to M
Subsequent

Smoke in respeet to the notes above mentioned
interest on this mortgage falling into arrear, Mr. Smoki
October, 1906, began power of sale proceedings, when Thon
MeConnell applied to the defendant for his assistance towu
obtaining their discontinuance

It was then agreed between Thomas MeConnell and the

fendant that, if the defendant would secure a discontinuanc

the proceedings by becoming liable to Mr. Smoke for the amo

of his mortgage-claim, Thomas MeConnell would cause the pr
perty to be conveyed to him for his own use, on the condit

that he should be given the option of repurchasing it witl
three months.

In pursuance of this agreement, the defendant gave to M
Smoke his written undertaking (to which his father was a par
whereby the defendant undertook with Mr. Smoke that *un
your (Smoke’s) claim is otherwise paid by November 31, 1900
I will then pay vour elaim, including principal, interest
costs; you at the same time assigning to me your securities,’

In consideration of this undertaking, Mr. Smoke discontin
the sale proceedings, whereupon Thomas McConnell refu
to carry out his promise to have the property conveyed to
In consequence, the defendant, by letter of Decen

defendant. of
3, 1906, requested Mr. Smoke to bring the property to a
and, accordingly, Mr. Smoke again instituted sale proceeding

Then again Thomas McConnell agreed with the defendan
Thomas MeConn

have the property conveyed to him—he,
“to have three months within which to take the propert)
the owner’s hands at what it had cost the son to buy the
perty back,” according to the evidence of Mr. Smoke,

Thomas MeConnell and the defendant then instructed Mr
the

Smoke to prepare the necessary papers for carrying out

29T
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for 1l y agreement, and the latter then caused to be prepared the deed
ad, and in question in this action, bearing date December 20, 1906,
te being ) from Simmons to the defendant, and the contemporancous agree- oo

ating 1 ment between Thomas MeConnell and the defendant, securing .Y
MeCoNNELL,

s M i to the former the right of repurchase within three months,  The

Tomort - 3 deed vested the property in the defendant in fee simple, subjeet S oot
mething 1 to the existing incumbrances, and the contemporaneous insiru-

to M ment is worded as follows:

||l|('||”‘ 2 Agreement made this 20th day of December, 1906, between John 1. Me-
; Connell, of the first part, and Thomas MceConnell, of the second part, wit-
nesseth that, in consideration of the sum of 81 now puid by the party of the
second part to the party of the first part, the party of the first part hereby
towards gives and grants to the party of the second part, or his nominees, the right,

i any time within three months from the date hereof, of purchasing from the
. party of the first part the property now belonging to the party of the first part
| the de- and known as (deseribing the land in question) at a price equal to the now
uance ol . existing mortgages and other incumbranees, charges, and liens upon the said
+ amount lands, and interest thereon according to the terms of the suid mortgages,
together with all costs which have been ineurred or may hereafter be ineurred
by the party of the first part in respeet of the said property, and all moneys
ondition { which may be hereafter paid by the party of the first part in respeet of the
it within : suid properties. The party of the second part, in the event of his

exercising the said option or right, must aceept the title of the party of the

first part as it stands and must bear all expense to which the party of the first
v be put in carrying out the said sale.  Time is strietly of the essence of
a party ] this ugreement ; and, unless the said option or right shall be exercised and the
t “unless transaetion wholly earried out f\ilhm the said period of three months, the
31, 1906 party of the second part and his nominees shall have no right whatever in
Iy * or to the 1 property under or by virtue of this agreement or otherwise
rest, and 8 howsoever,  (Signed and sealed by the parties.)

aoke,
Thomus

the pro-

e to M

part ma

nes. 4 Whether this transaction was a mortgage transaction to
continued secure the defendant in respeet of his suretyship for his father,
I refused 8 or an actual sale with a right of repurchase, is the real issue here,

ed to the B If the latter, then the condition that, on failure to exercise the
December 88 option within the stipulated time, Thomas MeConnell should
to a sl § lose his right to repurchase, is not a penalty or forfeiture, but

eedings a privilege, and its terms must be strictly complied with: Barrell
‘endant 10 v. Sabine, 1 Vern. 268; Perry v. Meadoweroft, 4+ Beav, 202; Gossip
TeConnell v. Wright, 9 Jur. (part 1) 592; Shaw v. Jeffrey, 13 Moo, P.C', 432,

operty off Mr. MacGregor seemed to attach much weight to Samuel v.
y the pro- i Jarrah Timber and Wood Paving Co., [1904] A.C'. 323, and other

cases of that nature, but they can have no application to this
ucted Mr case. Those are all cases in which, as part of the original trans-
g out the action, the borrower conveyed to the lender the estate as security,
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by instrument absolute in form, and where, at the same time anc
as part of the original transaction, it was agreed between the
partics that the grantor might repurchase within a named period
failing which the right should cease. In those cases, in each of
which the grant was in fact a security, it was not competent for
the parties by any contemporancous contract to override the
equitable doetrine “once a mortgage always a mortgage,” and
those cases simply affirm that well-established equitable doetrine.

But a mortgagor may, by subsequent independent trans-
action, extinguish in favour of his mortgagee his equity of re-
demption, at the same time acquiring the option to repurchase
and, if such be the real agreement, the equity of redemption
ses to exist, and the former mortgagor has only an option or

privilege.

In the present case, the mortgage to Mr. Smoke for soms
$8,000 had been made some months previously, and it was com
petent for Thomas MeConnell on December 20, 1906, to ex-
tinguish his equity of redemption in favour of his mortgage
or the defendant, his surety, acquiring as part of that arrang
ment an option to repurchase, If such was the real agreement
between the ]mrlin'\. Thomas MeConnell thereafter had no rights
incident to the liuln 1o l'wl(-r-ln, but nnl_\ such as the uplinll gave
him; thus, the question resolves itself into one of fact, what
was the real nature of the agreement between the parties?

The written agreement of December 29, 1906, purports to
set forth the terms in plain, unmistakable language, and I se
no reason for thinking that it does not contain the real agreement

An examination of the conduet of Thomas MeConnell shortly
before, and also subsequent to, the transaction on December 20
1906, is helpful, as indicating his view of the transaction.

[References to the documentary and oral evidence.]

Thomas McConnell died on July 23, 1912. His conduct in
acquiescing in the oft-repeated notice of the defendant’s inter
pretation of the true nature of the transaction, must be con
strued as an admission that the transaction of December 20, 1906 in
substance, was an extinguishment of Thomas McConnell’s equity
of redemption, and secured to him merely an option to repurchas
on the terms set forth in the agreement; and I do not think that
the plaintiff, a mere volunteer, can be heard to make a claim

COM

11
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and E inconsistent with the attitude of Thomas MeConnell, through
the whom she elaims,

iod, ] The plaintifi also charges undue influence, but wholly fails  Roscor
y of ] to establish the charge, which is unsupported by any evidence, McConNELL.
for I, therefore, think this appeal should be dismissed with costs.
the
and 3 ANNOTATION BY C. B. LABATT.

Aine.

Mulock, CJ

! COMPETENCY AND SUFFICIENCY OF PAROL EVIDENCE Annotation.
ans- g FOR THE PURPOSE OF SHOWING THAT A WRITTEN
' re- 4 INSTRUMENT WHICH ON ITS FACE IMPORTS A
4 COMPLETE TRANSFER OF A LEGAL OR EQUITABLE
: K ESTATE OR INTEREST IN PROPERTY WAS INTENDED
ition ] TO OPERATE AS A MORTGAGE OR PLEDGE.

nor

1ase

1. Introductory.
1. Scope of Article.

ome . 2. General Statement.

soms A 3. Oral agreement made by agent in excess of authority.

b y 4. Operation of absolute instrument of transfer intended as a
) eX- R mortgage.

agee b, I11. Admissibility of parel evidence where some special ground of

mge- equity jurisdiction is relied upon.

4 5. Generally,

6. Doctrine that parol evidence is admissible only in cases

ights where relief is sought on some special equitable ground.
i 7. Parol evidence to prove usury.

ment

ave
\g\'h'n 111, Unrestricted doctrine as to the competency of parol evidence,
i 8. General statement.
9. Doctrine not licabl y spealk
that a given transaction was a mortgage.
ts to (a) Evidence to impart a conditional quality to an
I see | absolute conve yanee
(b) Evidence offered for the various other purposes

except to shew

ment.

e IN. Rationale of the unrestricted doctrine.
10. Generally.
11. Theory that the basis of the doctrine is constructive or
quasi fraud.
12. Grounds upon which the doctrine has been reconciled
with the rule which forbids the introduction of parol
. evidence te vary the terms of a written contract.
act in ¢ (a) Parol evidence admitted to establish an indepen-
. dent equity
nter- (b) Parol evidence admilted to shew the actual object

er 20

» con- of the transaction.
o () Parol evidence admitted to prove the real consid-
006 1n ; eration of the absolute transfer.
aeiuity ¢ (d) Parol evidence admitted to shew the fact of a loan,
Juit (¢) Parol evidence admitted to explain an ambiguity.
rehase (f) Concluding remarks.

13. General comments.
k that ; 14. Points of contact between the restricted and unrestricted
elaim doctrines.
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\'. Doctrine adopted in England and Scotland.
15. English decisions rendered with reference to contracts
made before the statute of frauds became operative.
16. English decisions rendered after with reference to contract
made after the statute of frauds became operative.
17. English decisions concerning the admissibility of paro
evidence in actions at law.
8. Scotland.

V1. Doctrine adopted in British possessions

19. Supreme Court of Canada.

20. Upper Canada and Ontario.

21. Upper Canada and Ontario, criticism of doctrine adopted in
22. Other Canadian Provinces, exclusive of Quebec.

23. Quebec.

24. Australia.

VIL. Competency of parol evidence considered with relation 1
the distinction between trusts and mortgages

25. Generally.
26. Distinction not always observed by courts in cases involving
the admissibility of parol evidence to establish a mortgage
27. Admissibility of parol evidence on the ground of fraud.
a) Generally
b) English decisions

¢) American case

VIL1I. Burden of proof with respect to the character of the transactio

28. General rule stated.

28a. Concurrent intention on the part both of transferor and
transferee to create a mortgage must be proved.

29. Burden of proof where contract does not include any writter
stipulation as to reconveyance.

30. Burden of proof where contract includes a written stipula
tion as to reconveyance.

IX. Evidential elements of various descriptions, competeney a»
weight of.

31. Generally.
32. Judicial admissions of parties.
33. Character of negotiations preceding the execution of the
instrument of transfer.
(a) Generally
b) Application for loan
( A pplication for loan provisionally entertained
(d) Refusal of transferee to accept proposition fe
loan
¢) Negotiations commenced and carrvied on
reference to a sale
Informal statements
34. Stnlemems made by parties at the time when the writte
contract was executed.
35. Statements made by the parties after the execution of th
instrument.
(a) Generally
(h) Probative value
(¢) Necessary definiteness
(d) Statements of transferor inconsistent with thee
that transaction was a mortgage
Statements of transferee inconsistent with thee
that transaction was an absolute sale
Statements supporting claim a defence of pa
who made them

(¢
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IN. Evidential elements of various descriptions, competency and
weight of —Continued.
36. Indebtedness of transferor to transferee before execution
of instrument of transfer.
(a) Transferor indebted.
(b) Transferor not indebted.
At

37. Subseq of f to transferee,
38. No subseq indebted of f to transferee.
39. Q i lationship b the actual value of the

property and the consideration paid.
(a) Generally.
th) Consideration inadequate.
(c) Amount paid not inadequate
40. Conduct of parties with respect to the property after the
transaction.
(a) Generally
th) Transferor's continuance in possession of property.
(¢) Possession taken by transferee after exccution of
instrument of transfer.
(d) Periodical payments of money by transferor to
the transferee.
(e) Various other descriptions of evidence.

\. Competency and effect of evidence with regard to quality of
instrument of transfer executed by mortgagor to mortgagee.
41. Generally.
42. Parol evidence as to the validity of the transaction.
(a) Attitude of the courts, generally
(b) Burden of proof.
(¢) Various evidential elements bearing upon question
of validity.
43, Ci ial evid: as to ch of
(a) Elements zz general applicabiity.
(h) Elements having special relation to pre-cxisting
relationship of parties

N1 Miscellaneous evidential elements.
44, Generally,
45. Circumstances tending to shew that the transaction was a
mortgage.
46, Circumstances tending to shew that the transaction was
not a mortgage.
46a. Transf the in

b

of the feree.

NIL Hlustrative decisions as to the quality of instruments of
transfer

47, Introductory.
48. Decisions as to contracts not including written stipul
with respect to reconveyance.
(a) Intention to ereate morlgage inferred.
(b) Intention to create mortgage negatived.
49. Decisions as to includi ipulations with respect
to reconveyance.
(a) Intention to create morlgage inferred.
(b) Intention to create mortgage negatived.

NI, Practice.

50. Functions of court and jury with regard to determining the
effect of 1 evidence.
51. Remedies of transferor.
(a) By suils in equily.
(b) By action at law.
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NI, Compelency of parol ¢ ence considered with referenc
1 I
atutes as to the registration of {nstruments

52. English enactments as to bills of sale
53. Colonial enactments as to bills of sale.
54. English enactments requiring the registration of ships.

[. Introductory
1. Scope of article.—The following article contains a re
of all the English, Canadian and Austr
upon the subjeet indicated by the title For the purpose of

ian cases which by

taining doctrinal statements as to use ful pomts concerning wi
these cases are either entirely silent or do not afford sufficient
formation, resort has been had to the American decisions

2. General statement.—The cases as a whole illustrate t
operation of four distinet doctrines, viz

1) That parol evidence is admissible whenever the pa
who alleges that the instrument in question was intended as a mo
gage bases his elaim or defense upon one of the general ground
equitable relief, such as fraud, mistake, ete. This doetrine
merely a particular application of a general prineiple of the
ol contracts

2) That parol evidence is admissible only in cases where

claim or defense is based upon one of the grounds specified

paragraph (1 A considerable number of the American decisic
have proceeded upon this doetrine

3) That parol evidence is admissible although the elaim
defense is not based upon any of the grounds specified in pa
graph (1 In England this doetrine has always prevailed, and
is now accepted by nearly all the American courts

1) That parol evidenee is not admissible, unless a founda

first been laid by the introduction of testimony which e
not rest in parol, and which tends to shew that the actual ag
ment contemplated by the parties was different from that wi
was embodied in the instrument or instruments under rev
I'he only jurisdiction in which this doetrine prevails is Ontar

See 8% 20, 21

For the sake of brevity the second and third of the doetr

formulated above will sometimes be referred to in this monogr

as the “restricted” and “unrestricted” doetrines
In some instances a distinetion has been taken betw
“parol evidence” and “surrounding circumstances.” ' As

In Pond v. Eddy (1873) 113 Mass. 119, the court, adverting to cer
wets of the parties and writings exchanged between them, observed l
the other evidence reported, the master might well have found, independs
of the parol proof, that these mortgages wer igned as collateral

In Shank v. Groff (1897) 43 W. Va. 337 E. 340, it is laid down iv
syllabus written by the court, that “though a deed be absolute on its f
the real nature of the transaction may be shewn by parol evidence or surrot

3. (
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nding eircumstances’’ are ordinarily proved by parol eviden
| in the nature of the case can seldom be proved in any other
mner, it would seem that the language used with regard to this
inction is really intended to express in an elliptical form th

ption ol an antithesis,

assumed to exist between paro
denee which relates to the oral statements of the parties to the
itten eontract, and parol evidence which relates to surrounding
reumstances.  But such a differentiation is unreasonable and
gical. It is clear that the expression “‘parol evidence,” being
criptive simply of the character of the evidence itself, has a
connotation which renders it applicable, irrespective of the nature
the fact to be proved
3. Oral agreement made by agent in excess of authority.
pon general prineiples it would seem to be sufficiently clear that

1 oral agreement made by an agent of the transferee, that the
nstrument of transfer should operate as a mortgage, cannot affect
¢ transferee with any binding obligation if the agent exceeded
authority in making the agreement. For this doctrine there
specific authority One decision which proceeds upon the
posite theory may safely be pronounced erroneous Jut if

¢ principal eleets to accept the deed, and avail himself of the
efits of it, he will hold it as a mortgage merely, and not as an
olute conveyance

4. Operation of absolute instrument of transfer intended as
mortgage.—Whenever

t is proved that an instrument «

I

insfer, absolute on its face, was intended to ereate the relation

of mortgagor and mortgagee, “all the rights and obligations in-
to that relation attach to the parties I'he fact one
blished, either by the terms of the convevance or by other

lenee, that the grant was intended as a mortgage, the rights

parties are measured by the rules of law applicable to mort-
ors and mort ( and the convevance remains but "a
e until the equity of redemption is foreclosed
Similar phraseology is found in Vangilder v. Hoffrar
) p. 18) and Sadler v. Taylor (1901) 49 W, Va. 127
\ 1885) 66 Towa, 230, 23 N.W.644
« imadian eases reviewed i 21, 22 post
Danner Land & Lumber Co, v. Stonewall Ins. Co. (1884 Ala. 184

Swan (1892) 49 Minn. 431, 52 N.W. 30
Cobb v. Day (1801) 106 Mo. 278, 17 S.W, 323
Nve v. Swan (1802) 49 Minn. 431, 52 N.W. 89, The tapy
t wl an agent has entered into an au rized contract in |
wineipal, the latter cannot ratify a part of it, and repudiate the remainder
ust either adopt the whole or none, and, a fortiori, if he adopts it
1s wade, and not as something entirely different
rr v, Carr (1873

N.Y, 251.  See also Hughes v. Ewards (1824) 9
Wheat. (U. 8.) 489, 6 L. ed. 142; Poindexter v. McCannon (1830) 16 N.C
I8 Am. Dec. 591; Schneider v. Reed (1905) 123 Wis, 488
arshall v. Steel (1872) Russell (N.S. Eq.) 116; Rutherford
1) 15 Manitoba L.R. 390

9—29 p.L.R.
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1. Admissibility of parol evidence where some special ground

equity jurisdiction is relied upon

5. Generally.—Some of the cases in which the competer
of parol evidence for the purpose of shewing that an instrume
of transfer, absolute in form, was intended as a mortgage
affirmed, simply illustrate the general rule that, in an equita
suit in which one of the parties to a written contract asks to
relieved from its obligation on the ground of fraud, the 1
nature of the transaction may be established by parol eviden

Mere inadequacy of price will not of itself entitle the transf

to relief on the ground of fraud. But “if there is such inae

quacy as to shew that the person did not understand the barg
he made, or was so oppressed that he was glad to make it, know
its inadequacy, it will shew a command over him which n

amount to fraud. If the transaction be such as marks o

reaching on one side and imbecility on the other, it puts
parties in such a situation as to shew that it could not have ta
place without superior powers on the one side over the other

With regard to inadequacy of price
shew that the transaction contemplated was a mortgage,
§ 39, post.

Even parol evidence is admissible in some cases, as in cases of f
accident, and mistake, to shew that a conveyance, absolute on its face
intended between the parties to be a mere mortgage or seeurity for mor
2 Story, Eq. Jur. § 1018, note 2
I'here ean be no doubt that where a deed fails to embody the contr

parties, by reason of fraud, accident, or mistake, parol evidence must by

mitted . In this respeet, the rule in regard to mortgage transa
does not differ from the rule applicable to other contracts o Tar
De Tuyll (1850) 1 Grant, Ch. (U.C.) 227 The grounds upon which

was refused were thus stated: “The plaintifl’s imperfeet acquaintan
the English language, and his unskilfulness in matters of business, have
been established to our satisfaction; other circumstances there are, t«
cient 10 excite suspicion.  But no evidence has been adduced as to the di
of these parties in relation to thig contract, either prior to or at the time
completion.  Neither of the witnesses to the deed has been examined

In Williams v. Owen (1840) 5 Myl & C. (Eng.) 303, Lord Cottenhar
of the opinion that “although the bill alleges a case of fraud and misrepr
tion on the part of the defendunt, there is no proof of it; and, on the cor
whatever may have been the intention of the parties, there is, I think, n
of their having signed these instruments with full knowledge of their eor
The defendant is deseribed as a shopkeeper, and Richard Williams as a s
and he must be supposed, in the absence of all evidence to the contr
have been fully aware of the nature of the transaction and cognizant
rights; but there is nothing in the case to shew that, at the time of the
ment, or at any time afterwards, during the three years of his sub.
existence, anything passed between the parties which tends to expl
relative position.  The case, therefore, must be ded upon the cont
the instruments themselves, with the aid of the few facts to which 1 h
ready adverted.”  See § 49, post

‘Lynch v. Lynch (1913) 22 Cal. App. 653, 135 Pae. 1101
Heatheote v. Paignon (1787) 2 Bro. Ch. 175.  This statement, n

Lord Thurlow with ence to contracts generally, was relied upon iv
kins v. Stockett (1823) 6 Harr. & J. (Md.) 435
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wund of ; Relief on the ground of fraud will be refused whenever it
ippears that the party who seeks to convert the given instrument

" into 4 mortgage was a participant in the fraud.
wtens

e
age,
uita!

s to

(‘ases in which instruments absolute in form have been execut-
wl by parties who intended merely to obligate themselves by in-
struments operating as securities clearly fall within the
the general rule which treats aceident and mistake as grounds for
reforming written contracts.  Such cases, like those which involve

scope of

he ! . !
dent fraud, form exeeptions to the general rule which exeludes parol
msfor evidenee, and stand upon the same plane as the rule itself. s

inade- 4 6. Doctrine that parol evidence is admissible only in cases

barg: where relief is sought on some special equitable ground. —\ large
now il pumber of American decisions have proceeded upon the doetrine,
th m that the cases in which relief is sought upon the grounds specified

8 Over- = in the preceding seetions constitute the only class in which a con-

uts vevanee absolute by its terms can be converted by parol evidence
re take into a mortgage. But this doctrine hag been almost entirely
her.’ i ahandoned.  So far as can be ascertained from the reports, the
wling foothold which it obtained in the first place was due simply to the

age, - fact that the judges who decided some of the earlier cases were im-
perfeetly acquainted with the English precedents. The result
of this insufficient knowledge was that they failed to appreciate

;:f.--[-l " the real nature and scope of the theory upon which parol evidence

* mon ] was held by English judges to be admissible, viz., constructive or

) quasi fraud.  The restricted doctrine therefore represents merely

::,"',' e an aberration from the straight path of authority which had been

ansactions marked out by the decisions of the English Court of Chancery.

1 T = It follows that the final acceptance of the unrestricted doetrine in

hich il <ok i A : 5 .
|:Iu‘.«-|.- i L0 Jurisdietions in which the restrieted one has at one time prevailed

aveindoed B imports not an evolution of the former from the latter, but a re-

L oo,
he dea
e
wd.”
enhan

version to the true theory.®

In Baldwin v. Cawthorne (1812) 19 Ves. Jr. (Eng.) 166, a negative answer
ven to the question which the evidenee raised, viz., “whethe | the
< having agreed with a fraudulent purpose that this instrument shall on
we of it be an absolute deed, meaning, therefore, that it never shall he
le as o mere mortgage, a court of equity will, at the instance of those
who, with a fraudulent view made it an absolute instrument, correct it, and
it 4 mere mortgage security.”
Story Eq. Jur, §
In Joynes v. Stath (1746) 3 Atk. (Eng) 388, Lord Hardwicke remarked,
arguendo: “Suppose an agr nt for a mortgage drawn by the mortgagee,
the mort g wing a marksman, and the mortgagee omits to insert a cove-
nant for redemption, and then brings a bill to foreelose, shall not the mort gagor
be ut liberty to insist in this eourt upon reading evidence to shew the omis-
h 1 haved [ sion . Ina case which has happened, of the mortgage being drawn
in two deeds, one an absolute conveyance, the other a defeasance, and the
mortgagee omits to execute the defeasance, the mortgagor shall be admitted
to shew the mistake.”
\mong the judges who apparently misapprehended the real purport of
the carlier English decisions was Chancellor Kent, who formulated in Stevens

nt, made by
pon in Wat:

Annotation.
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7. Parol evidence to prove usury.—By courts which hold 1}
parol evidence is not admissible in an action at law for the purpo
of shewing the intention of the parties to create a mortgage, it |
been laid down that the rule excluding such evidence applies, «
though faets indicative of usury are alleged.’

The general rule that parol evidence is admissible for the pur-
pose of shewing that a written contract of any deseription is
tainted with usury is not infrequently one of the determining
factors in cases of the type discussed in this monograph. Parol
evidence which shews that the parties intended to ereate a mori-
gage obviously shews at the same time, either that the relationslip
of debtor and ereditor existed between them before the execution
of the given instrument and subsisted afterwards, or that such a
relationship was contrae ted at the time when the instrument was
created. See § 37, post.  If the second of these alternatives is
established, the transaction exhibits itseli as one which comprisis
an agreement for the lending of money, and, if its other incidents

v. Cooper (1875) 1 Johns. Ch. (N.Y.) 425, 7 Am. Dec. 499, the doetrine 1]
the only cases in which parol evidence was admissible were those in wi
“fraud, mistake, or surprise in making or executing the mortgage’ was alleged
His ervor is & nt from the construction which has been placed upon tl
decisions by the English courts themselves; but his opinion has doubtless |
responsible for the adoption of the restrieted doetrine in those American st
in which it had prevailed
In Strong v. Stewart (1819) 4 Johns. Ch. (N.Y.) 167, he laid it down 1]
“parol evidence is admissible g to prove that a mortgage was int
d not an absolute and that the party had fraudulently perver
into a sale.” 1Lh| of redemption was affirmed on the grour
on the fendant in attempting to convert a mortgage
here used is on its face possibly suscey

nf being construed in such a sense as would render it consistent with the
restricted doetrine.  But the actual standpoint of the learned judge is
cated by the earlier case

It has been sometimes supposed that the statement in Story’s Fe
Jurisprudence, vol § 1018, that “even parol evidenee is admissible in
cases, as in éases of fraud, accident and mistake, to shew that a convey
absolute on its face was intended between the parties to be a mere mort g
or seeurity for money,” is to be taken as shewing thgt the author limited
admission of the parol evidence to cases in which fraud, aceident, or mis
in lln exeention of the given instrument was alleged.  See Chaires v. Brady
10 Fla. 133, But this language does not necessarily imply that
laid down was considered to be exclusive as well as inclusive A
decigive objection to such a construction is that it cannot be adopted
out placing the learned author in the predicament of affirming as a text-wiiter
a doetrine which would be-wholly irreconcilable with his eategorieal stute
ment in Taylor v. Luther (1836) 2 Sumn, 228, Fed. Cas. No. 13,706
parol evidenee is admissible in cases where the defeasance is “omitted by
design,” and not merely in cases where the omission is due to fraud or mistuke

A well-known author states that the earliest eases, both in England and
wlmitted such evidenee solely upon the grounds of fraud, aceidont

Jones, Mortg. § 321; Jones, Chat. Mortg. § 23. From the au
thorities cited in §§ 15, 16, post, it is plain that this remark is entirely ¢rro-
neous =o far as it .nppln- to the English eases. It iz only partially correet with
regard to the American cases,

"Flint v. Sheldon (1816) 13 Mass. 443, 7 Am. Dec. 162; Bates v. Crowell
(1898) 122 Ala. 611, g

5 So. 217.
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are indieative of usury, the further conclusion that it is invalid
on that ground necessarily follows.

111. Unrestricted doctrine as to the competency of parol evidence.

8. General statement.—The doctrine which, except in so far
as it may have been abolished or modified by statute, now prevails
in nearly all jurisdictions, other than those in which the civil law
is administered, may be thus formulated: Although none of the
special elements adverted to in the preceding subtitle may be
alleged as a ground for relief, parol evidence is admissible in an
equitable suit for the purpose of proving that the parties to a
written instrument which on its face is expressive of an absolute
transfer of property intended it to have the effect of a mortgage
or ])ll'(lgt'.

“It seems to be well settled as a principle of equity jurispru-
denee in the courts of equity of England, in the United States
courts, and in some of our state courts, that oral evidence is
admissible in a suit in equity to prove that a conveyance of real

estate absolute in its terms intended as a security for a debt,
or an indemnity against a liability, and that upon such evidence
a deeree of redemption will be made,”

“A conveyance, though absolute in form, may be shewn by
oral proof to have been made in trust, or by : of security.”*

“It is now too late to controvert the proposition that a deed
[which is] absolute upon its face may, in equity, be shewn by parol
or other extrinsic evidence to have been intended as a mortgage;
and fraud or mistake in the preparation, or as to the form of the
instrument, is not an essential element in an action for relief, and
to give effect to the intention of the parties.”

3

*For cases in which the parol evidence was directed both to the question
whether a mortgage was contemplated, and to the question whether the trans-
action was umrmm see Douglas v, C u u-mvll (1862) 4 De G l & J. (Eng.)

] Ch. N.8. 543, 6 L.T\N , 10 Week.  Rep. 327; Mobile Bldg,
). V, l{uln-rl-mn (1880) ¢ 2; Irwin v. Coleman (1911) 173

" ) 49 Ga. 514; Heacock v. Swart-

‘\l:(
Iunruo v. Foster (187

wout wl\h.’l

'Newton v. lu) (l\(nJ 10 Allen (Mass.) 505.

In Campbell v. Dearborn (1872) 109 M 130, 12 Am. Rep. 671, the
decision was rendered with reference to special findings, one of which was that
the deed in question was “executed by the plaintiff intelligently, and not by
uccident or mistake, and that no fraud was practised to procure its execution
other than muy be inferred, if any, from the facts testified to.””  The court
observed that “the decisions in the Federal courts go to the full extent of
affording relief, even in the absence of proof of express deceit or fraudulent
purpose at lln- time of taking the deed, and although the instrument of
defensance ‘be omitted by design upon the mutual confidence between the
parties.””  The phmnmlnuv thus referred to ls taken from the opinion of

. Justice Story in Taylor v. Luther (1836) 2 Sumn. 228, Fed. Cas. No.

“Jennings v. Demmon (1907) 194 Mass. 108, S0 N.E.
‘Horn v. Keteltas (1871) 46 N.Y. 605,
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“It is well established that a deed absolute on its face may
shewn by parol or other extrinsie evidence to have been intend
as a mortgage.'' ¢

9. Doctrine not applicable, generally speaking, except to she
that a given transaction was a mortgage. (1) Kvidence lo imp
a conditional quality to an absolute conveyance—In some cu
the courts have gone very far toward recognizing the exister
of a broad and comprehensive doctrine under which parol evide
would be treated as competent in every instance where the quest
to be determined is whether a conveyanee which purports to
unconditional was really made on certain conditions.® In

‘Carr v, Carr (1873) 52 N.Y. 251
In Walker v. Walker 0) 2 Atk. 98, John Walker, the eldest brothe
the family, being near his end, applied to Thomas Walker, the plaintiff
to his sister, who had solicited him to do something for them, and told 1}
if you will surrender your ecopyhold estate, as you have no children of
marriage, for the benefit of your brother Ralph Walker, the defendan
secure an annuity of £3 per annum for your life, and an annuity of £2
I'he plaintiff did agree to the terms and promised to sur
der his copyhold estate; upon which John Walker surre « his «
hold estate to the defendant, charged with these annuities. I'he defend
refused to pay them unless the plaintiff would surrender his own copy
Commenting upon

for your sister

estate pursuant to his promise to John Walker
agreement that parol evidence was not admissible to shew the actual na
of the transaction, Lord Hardwicke said: I am very clear of opinion

such evidenee ought to be admitted here, and would be a great injustic
the defendant if it wasnot. It is not rightly stated when it is said the evid
to be read here is in support of an agreement, but may more properly b

to be a defense arising from the fraud and imposition of the plaintiff, and
nothing in the world to do with the statute of frauds and perjuries.  He
a surrender in pursuance of an agreement, with an annuity charged

the defendant, the surrenderee, for the plaintifi’s benefit, and he refusii
perform his part, is not this such a ease as the court will relieve?
person who advanees money should, after he has executed th
veyanee, refuse to execute the defeasance, will not this court relieve
such fraud The agreement as set forth in the defendant’s
is proved by three witnesses in the fullest manner, and their being rela
is no objeetion to their competeney.  Four pounds per annum is the
of the copyhold estate which the plaintiff, according Yo his agreement

John Walker, was to surrender the inheritance of, subject to his own an
The question is whether the plaintiff is entitled to have

d

wife's life.
aid of a court of equity, to recover the annuity which he has f:
law? 1 am of opinion that the plaintiff is not entitled to have th
court of equity, and that it would be contrary to the rules of justice;
sars to me plain that John Walker intended to grant these annuiti
wrges conditionally only. . . . T am not at all clear wheth
the defendant had brought his cross bill to have this agreement establi
the eourt would not have done it, upon considering this in the light of 1
cases where, one part of the agreement being performed by one side, it

common justice it be earried into execution on the other, and the defer
would have had the benefit of it as an agreement. (See Lacon v. M
Atk. 4, note.) The allowing any other construction upon the stat:
wls and perjuries would be to make it a guard and protection of |

wd

w

i
instead of a security against it, as was the design and intention of it

In Young v. Pe 2 Atk 1, where a father induced his m
daughter to suffer a r vy, Lord Hardwicke said: “It manifestly a)

the conveyanee from Fox and his wife was obtained in order to answe
attempted to make use of

particular purpose, but that the father h

b |
4
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nay he strictly logical point of vie_w, it N-ru_xinly seems somewhat :.lilli('ull Annotation.
tended 3 to escape from the conclusion that, if a transferee who denies that
4 conveyance absolute in form was understood to be conditional,
in that it was intended to operate as a mortgage is chargeable
with a constructive or quasi fraud (see § 11, post), fraud of that
character should also be imputed to a transferee who denies that
<uch a conveyanee was understood to be conditional in some other

0 shew

Vit
pocasos

i!?'lﬂ ' respect. But the applicability of a principle of the scope thus

d “IM indicated to transactions so closely analogous to mortgages as
w1 222 »

‘l“1 ‘H agreements for the payment of annuities has been uniformly

s 1o I

In s j: denied in eases where the parol evidence was offered for the purpose
il of proving that they were redeemable at the option of the grant-
ors.* Ro far as the present writer has been able to ascertain, no

':‘;:;‘!u ) 1808 sinee the
ld the 3

o
Lol ¥ mother in order to answer one |nrl1u|| wr |>||rpnw but has afterwards made

use of it for another, that this eourt has relieved under the head of fraud;
for a practice of this sort is a deceit and fraud which this court ought to
relieve against, the doing it is dolus malus, and that appears to be the present
ese. . . . In the present case the recovery L:\s been said, was suf-
fered for one purpose, and is attempted to be made use of for another, and
though it has been objected the allowing the evidenee of this sort is against
the statute of frauds and perjuries, yet if that objeetion should be allowed,
the statute would tend to promote frauds rather than prevent them.”
Inl l\ll‘i v, ()n\' (1865) Beav, 208, 5 New Reports, 301, 34 L.J. Ch.
g & 78 Week. Rep. 484, the plaintiff, apprehensive of
||~1I for bigamy (which it turned out he was not liable to be),

nion that
justice to
l'\v‘ll“" :1 conveyed real property to the defendant on a parol agreement to transfer

being indiel
when the difficulty had passed. On a bill for a retransfer, the defendant

f, and has denied the agreement and insisted on the statute of

Hore ag g rauds, the trust not
red upon being in writing.  Held, that this A cuse of fraud and that the statute
Erusing (o did not apply. A witness made affidavit and died four days afterward,
H‘VI’;l"' s Im | before she could be cross-examined.  Her evidence was admitted at the

g earing .

Lf}_":"u "_', 4 I'he cases cited in sub sub-see. (b), post, may also be referred to in this
V'8 answer ¢ connection.
¢ relations ‘In Irnham v. Child (1781) 1 Bro. Ch Lord 'l‘hullu\\ thus stated his
the value reasons for holding parol evidence to be in llli\'(lhh “Whether this ques-
nent with Hun arises upon the statute or at common law, I do not see much difficulty,
m and his B o rule is perfectly clear that where there is a deed in writing, it will admit
have the § of no contraet that is not part of the deed. Whether it adds to, or deduets
iled in ot 8 from, the contraet, it is impossible to introduce it on parol evidence. It is
e aid of & 8 contended to be the general authority of a court of equity to relieve in cases
lice; for it |8 of fraud, trust, accident, or mistake, and that this applies to agreements as
muitics or well us to other subjects. This must always clash with the argument drawn
vhether, if from the statute. It is admitted that the deed will bind if no id is com-
stabli=hed mitted, but objected that when a fraud interferes, there the evidence may be
at of those introduced. . . If the agreement had been varied by fraud the evidence

e, it is but would be admissible. The argument then must be to impute fraud to the
defendant party. The rule of evidence is not subverted, if ¢there is clear proof of fraud.
v, Mertins . If admitted to be a mistake, the court would not overturn the
statute of rile of equity by varying the deed; but it would be an equity dehors the
2 of fraud . deed. . Here a large annuity is sold for rather a small pri not
" for the natural sum; the agreement they say was that it should be redeem-
able: but this does not meet my present idea. To sell an annuity and make
;0 it redeemable is not usury, because it is not alone. It is a question whether
ANSWOT 018 b the lnent to suppress this, as leading to usury, will admit the party to come
se of it for mtowcourt of equity.  There is no case of a kind of mistake like this, where




court has ever attempted to deal with the difficulty suggested
the apparent inconsistency which results from excluding suc
evidence in this instance.” But the difficulty of differentiating

(20 D.L.R.
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upon any satisfactory basis these decisions regarding annuitic

the doubt was whether the clause would be evidence of usury. It was agre
by both parties not to introduce the clause, but it was to stand on pur
evidence. Then it results as a question whether I can admit the eviden
I was long inclined to admit the reading of it. It is necessary to see tl
statement of the bill; if it states that it was agreed that it should not |
inserted, they cannot read it; but if it is ted that it was intended 1
be inserted, but it was suppre by fraud, T cannot refuse to hear evidenc
read to establish the rule of equity. They are at liberty to read evidene
to prove such a fraud as will make a ground of equity.’
The same doctrine was applied by Lord Kenyon, when master of tl
rolls, in Portmore v, Morris (1787) 2 Bro. Ch. 219,
The incompetency of parol evidence was also affirmed by Lord Keny«
in Rosamond v. Milsington, an unreported case cited on p. 40 of note 1o
Pym. v. Blackburn (1796) 3 Ves. Jr. 34; and by Buller, J. (sitting for the chan
cellor) in Hare v. Sherwood (1790) 3 Bro. Ch. 168, 1 Ves. Jr. 241. I
ratio decidendi in the latter case was that the only excepted cases in the
view of the court of chancery were cases of fraud, and those where the defen
dant adwmitted there was some agreement,—a statement manifestly incor
rect, so far as regards cases in which an absolute conveyance is asserted 10
be a mortgage. Indeed, the authority of both of these decisions is great!
diminished by the circumstance that the judges who rendered them were
not equity lawyers,
For a case in which parol evidenee was rejected in an action at law, s
Haynes v. Hare (1791) 1 H. BL (Eng.) 660, where a bond and warrant wer
given to secure an annuity, and judgment entere The decision procecded
upon the grounds (1) that “parol evidence of a parol communication between
the parties ought not to be received to ac o term not inserted in the s
cific agreement which they have executed * and (2) that the court had not
“a greater latitude by having an authorii  over the judgment entered up
than in the decision of the question between the ties themselv
"In Townshend v. Stangroom (1801) 6 Ves. Jr. 328, Lord Eldon thus co
mented upon the first two cases cited in the preceding note: “Upon the
question as to admitting parol evidence, it is perhaps impossible to reconeil
all the eases, Irnham v. Child (1781) 1 Bro. Ch, 92, went upon an undis
putably clear prineiple, that the parties did not mean to insert in the agre
ment a provision for redemption, beeause they were all of one mind that
would be usurious; and they desired the court, not to do what they intendil
for the insertion of that provision was directly contrary to their intenti
but they desired to be put in the same situation as if they had been betier
informed, and consequently had a contrary intention. The answer is, they
admit, it was not to be in the deed; and why was the court to insert it, wher
two risks had occurred to the parties,—the danger of usury, and the danger
of trusting to the honor of the party. The same doetrine was laid down
Portmore v. Morris (1787) 2 Bro. Ch. (Eng.) 219."" The emphasis here
laid upon the special circumstance that the form of the written contraet was
determined by the desire of the parties to avoid a usurious transaction sz
gests a doubt as to whether Lord Eldon would have admitted the sound-
Wl doetrine which should go to the extent of affirming the
le character of an

ness of a ger
inadmissibility of parol evidence to establish the redeer
annuity. But in what seems to be most recent of juc | utterances relat
ing to the question, a doctrine of that scope seems to be approvi “Grants
of annuities are perfectly lawful in themselves, and there have been muny
cases.in which the right to prrchase or redeem them has been decreed; hut
the court of equity has never, so far as I know, turned a grant of an annuity
untainted by fraud, into a simple loan of money repayable with siple
interest.” Preston v. Neele (1879) L.R. 12 Ch. Div. (kng.) 760, per Bacon,
vV.C.
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pd b A from those which exemplify the doctrine enounced in the preceding  Annotation.
sucl subdivisions is strikingly illustrated by the fact that they have not
iating I3 infrequently been relied upon as precedents by courts which
uitic 1 were arguing in favour of, or proceeding upon, the theory that

: parol evidence to convert a conveyance into a mortgage should
aEred . . . .
,';,;.. be admitted only in cases where fraud or some other special
idene

ground of equitable jurisdiction was alleged. s

pe 1w ) . o

‘:l:,. I : (b) Evidence offered for the various other purposes.—The extent
ded to to which the courts have deemed it proper to go in applying
::ll:'l:‘ the principle that the statute of frauds “cannot be invoked as a

shield to protect a party in the perpetration of a fraud” is in-
dicated by the following statement: “This is the basis upon
i which the doetrine of the specific performance of verbal contracts
: for the purchase of real estate by courts of equity in eases of part
performance rests. Upon this principle, where a party whose
lands were about to be sold by judicial sale has agreed with another
to loan him money, and bid off and hold the land as a security for
the money, and the agreement has been consummated, the vendor
has been held to hold the title so acquired as a mortgagee in

of the

n were (S equity. . . . Butno case can be found where a contract has
i 1 been taken out of the statute in favour of a party who had no
nt were existing interest in the property, who had done no act of part
:“:“'\".': ,., performance, who had parted with nothing under the contraet,
be spe simply upon the ground that the other party was guilty of a
wad not E fraud in refusing to perform his verbal agreement. . . . A
red up, party, in no legal sense, commits a fraud by refusing to perform
(=" a contract void by its provisions. He has not, in that sense,

made a contract, and has a perfect right both at law and in equity
to refuse performance.  But where the party secking performance
has partly performed, or has parted with valuable property upon
the faith of the contract, the case is different. In such cases,
cquity will not permit a party to retain property obtained on the

l:;:::y“( faith of a verbal contract, to consummate a fraud by retaining the
is, they » property and refusing to perform the contract.”?

(l“‘::;_‘ . ! ~ Inanother case it was laid down broadly that ““the only excep-
fown in tion to the universal rule which will not allow a written instrument

here to be contradieted, modified, or varied by parol evidence is that

a deed or bill of sale purporting to convey or transfer an absolute
I title may by parol evidence be given the force and effect of a

the

|i.nu

mortgage.’ 10
er of an N s . . .
e In accordance with the limitations recognized in the statements
“Grants : set out above, the courts have, in cases where the analogy of the
:_‘l"'"‘l‘l‘;‘( admission of evidence to change absolute instruments of transfer
ﬂ"“““l.‘l s “See, for example, Cook v. Eaton (1853) 16 Barb. (N.Y.) 449; Watkins
1 Shnpie V. Stockett (1823) 6 Harr. & J. (Eng.) 4

r Bacon, "Levy v. Brush (1871) 45 N.Y. 589.

"Reisterer v, Carpenter (1890) 124 Ind. 30, 24 )
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into mortgages was relied on as a ground for allowing the contrac
under review to be varied in this manner, laid it down that su
evidence ““is not admissible to shew that an absolute conve
was intended to operate as a conditional sale, or a sale with 1
11 or to reduce the amount of a debt b

right of repurchase
that specified in a judgment confessed on bond and warran

attorney;'* or to shew that a deed purporting to convey the

simple merely conveyed the interest which the grantors held
agents and trustees of the grantees; s or to shew that parties 1
bond who are obligated thereby as prineipals were only bound
sureties; ' or to establish an agreement alleged to have been m
at the time when a mortgage of several lots of land was execut
that, in case the mortgagor sold either of the lots, the mortga
would release the lot so purchased from the mortgage, on Iu
re by the purchaser;'s or to shew t

paid a eertain sum per
subsequently to the execution of an instrument purporting
secure a particular debt, the parties agreed that it should e
tended so as to cover other debts also;'® or to prove a reseiss
of a written contract by which a mortgagor’s equity of redempt
had previously been transferred;'? or, in a jurisdiction in wi
it is expressly enacted that a chattel mortgage must be in writ
to shew after such a mortgage had been satisfied, that it wa
continue as a security to the vendee;'* or to shew that a writ
stipulation made between the parties to a case after it had |
referred to a master did not express the agreement actually ent
into. 1»

It has frequently been laid down that a written contr
which on its face purports to be a mortgage cannot be conver
by parol evidence into an absolute conveyance?® or a conditi
sale.2t But this rule does not preclude the reception of s

1Peagler v. Stabler (1890) 91 Ala. 308, 9 So. 157. See also Flint y
don (1816) 13 Mass. 443, 7 Am. Dec. 162

1*Nelson v. Sharp (1843) 4 Hill (N.Y.) 584

tiBernardy v. Colonial & U. 8. Mortg. Co. (1905) 20 8.D. 193, 105 )
737, For the decision on a former appeal, see 17 8.D. 637, 106 Am. St
791, 98 N.W. 166

1Bank of Mt. Pleasant v. Sprigg (1832) 1 MeLean, 183, Fed. Ca
891

ts8tevens v. Cooper (1815) 1 Johns. Ch. (N.Y.) 4

tHester v. Gairdner (1907) 128 531, 58 S.K. 165

1"New England Mortg. Security Co. v. Tarver (1894) 0 C.C.A. 19
U.8. App. 114, 60 Fed. 660

1¥[nterstate Lumber Co. v. Duke (1913) 183 Ala. 484, 62 So. 845

19\Mussey v. Bates (1888) 60 Vt. 271, 14 Atl. 457.
37 lll

7 Am. Dee. 4

Prosperity I«
(1879) 66 Ind. 576; ¢
MecLaughlin (186

208nyder v. Griswold (1865)
Ble IL Asso. (1901) 94 111 \])p 2

v. Condit (1867) 18 N.J. Liq
N.J. Eq. 187, reversed in 19 } 5 (but merely on the ground of

| P
of parties; Goon Gan v. Richardson (1897) 16 Wash. 373, 47 Pac. 762
21Kunkle v. Wolfersberger (1837) 6 Watts (Pa.) 126, referring to C
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ntracts cvidenee for the purpose of ascertaining the amount of the debt
W such 2 coenred, if it is not specified;** or of proving the truth of the facts

[zasane stated in the contract.®
the y ” s ’ ;
“ll_ll‘l ) ¥ IV. Rationale of the unrestricted doctrine.
ran of 10. Generally.—It is a fundamental principle of equity juris-

the e prudence that ““the particular form or words of the conveyance are
held as unimportant; and it may be laid down as a general ruie, subject

ies 10 a to few exeeptions, that wherever a conveyance, assignment, or
yund s other instrument transferring an estate is originally intended
n mil i hetween the parties as a security for money, or for any other
ecuted, (neumbrance, whether this intention appear from the same in-
rtgag p strument or frnlll'llll.\' ot I)vr, it is :El‘m“ considered in equity as a
n being mortgage.””  This prineiple, it will be olmvr\'z-:l_, goes no further

pw that than to affirm the competeney of documentary evidence extrancous
ting 10 E to the instrument which purports to transfer the property in
i be ox- question. It does not authorize the introduction of oral evidence
seission regarding the real nature of the transaction.

mption The doctrine now mult'-r discussion requires for its support
a which - the more comprehensive prineiple which is embodied in the stadte-

writing % ment that a “court of equity will treat a deed, absolute in form,
was to [ as o mortgage, when it is executed as security for a loan of money.
written B8 That court looks beyvond the terms of the instrument to the real
ad been BB transaction; and when that is shewn to be one of security, and not
entered 3 sale, it will give effect to the actual contract of the parties.”*
In this point of view the.intention of the parties is regarded as
contract y an element which is susceptible of being proved hy any description
mverted B of legal evidence either written or oral.
(ditiona! [ In its application to deeds of real property the broader of these
of such [ two principles comes into collision with “two rules of positive

law; one, forbidding oral testimony to be heard in contradiction
of the written definition of the transaction made by the parties;
y and the other, forbidding any other than written evidence of title
105 N W 3 to land.”*  In other words, the position is taken that, “when an
) 8t Rep f absolute conveyance is taken by a surety or ereditor, as a security
cas Yo B for the debt, parol evidence may be given to prove the true nature

v. Woods (1834) 3 Watts (Pa.) 188, 27 Am. Dee. 345, See also Kerr v. Gil-
ec. 400 more (1837) 6 Watts (Pa.) 405; Brown v, Nickle (1847) 6 Pa. 390; Woods v.
Wallace (1853) 22 Pa. 171; Haines v. Thomson (1872) 70 I 4.

\. 100, 3 ¢ “‘In Burnett v. Wright (1892) 135 N.Y. 543, 32 N.E.

x Bacon v. Brown (1848) 19 Conn. 29.
5. < 2 Btory, (k Jur. 13th ed. § 1018,  This state ¢ closely

the language of Mr. Hargrave's note to 2 Co. Litt. L. 3, chap. 5, § 332.

vy Lon& N Peugh v. Davis (1877) 96 U. 8. 332, 24 L. Ed. 775.
576; Clark 8 “1f a transaction resolve itself into a seeurity, v«hulv\vr may be its form,
RL\}’» 1 - and whatever name the parties may choose to give it, it is in m|u||\ a mort-
d of defect Story, J., in Flagg v. Mann (1837) 2 Sumn. 533, Fed. Cas. No.

162, 1517, quoted in Hum-s v. Williams (1899) ')’ Me. 483, 43 Atl. l(ll
to Colwell De France v. De France (1859) 34 Pa, ¢
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of the agreement, without violating either the statute of frauds
or that rule of evidence which forbids that a written paper shal
be varied by parol.””+ It is apparent, however, that only ti
former of these rules is, so far as regards the great majority «
transactions, contravened in cases where the subject-matter «
the instrument of transfer is personal property.

11. Theory that the basis of the doctrine is constructive or
quasi fraud.—The unrestricted doetrine enunciated in the pr
ceding subtitle is usually regarded as being referable to the motio
that a person who accepts an absolute conveyance in the under
standing that it is to operate merely as a security for the payme
of a debt owed to him by the grantor is chargeable with a con
1d if he subsequently denies the existence «

structive or quasi frs
such an understanding. ®
“They who take a conveyance of an estate as a mortgag

without any defeasance, are guilty of a fraud.

“The principle of the court is, that the statute of frauds w
not made to cover fraud. If the real agreement in this case w
that, as between the plaintiff and Wright, the transaction shou
be a mortgage transaction, it is in the eve of this court a fraud
insist on the conveyance as being absolute, and parol eviden
must be admissible to prove the fraud. Assuming the agreement
proved, the principle of the old cases as to mortgages—to whic!
I referred in the course of the argument—seems to me to be direct!
applicable. Here is an absolute conveyance, when it was agrecd
there should be a mortgage; and the conveyance is insisted upon
in fraud of the agreement.””

“To insist on what was really a mortgage, as a sale, is in equit)
a fraud, which cannot be successfully practised, under the shelt«

I

‘Pattison v. Horn (1856) 1 Grant’s Cas. (Pa.) 301.

In Story's Eq. Jurisprudence, vol. 1, 13th ed. § 330, it is observed in 1he
discussion of constructive fraud, that, with regard to the operation of tl
general principle has been adopted that, as it is desig
iinst fraud, it shall never be allowed to be set up as a pro
where from fra
en reduced to writ

statute of frauds,
L protection w
tection and support of fraud. Hence, in a variety of
imposition, or mistake a contract of this sort has not b
ing, but has been suffered to rest in confidence or in parol communicati
between the parties, courts of equity will enforce it against the party g
of a breach of confidence who attempts to shelter himself behind the pr
sions of the statute.”

*Cotterell v. Purchase (1735) Cas. T. Talb. 63. As to the significanc
this remark, see further, § 15, note 1, post. 3

"Purner, L.J., in Lincoln v. Wright (1859) 4 De G. & J. 16. The ur
ment in behalf of the appellant, that there was no consideration moving fr
the plaintiff, was met by the learned Judge with the remark that it wa
case not of mere trust, but of equitable fraud.”

In Baker v. Wind (1748) 1 Ves. Sr. (Eng.) 160, Lord Hardwicke dec!
that the failure to assert the defeasance in the deed was an imposition
evidence is admitted “on the ground that the court has power to rectify
instrument, and that it would be a fraud to insist on the absolute forn
the instrument if it were only intended as a security for money.” Kay
L.J., in Madell v. Thomas [1891) 1 Q.B. (Eng.) 230,
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auds of any written papers, however precise and complete they may Annotation.
+ shall appear 1o be,”’s
y the In a Massachusetts case the court remarked that the doetrine
ity ol b under which parol evidence is admitted for the purpose of shewing
ter of B that a conveyance absolute in form was intended as a mortgage
= was said to be “analogous, if not identical, with that which has so
ive or frequently been acted upon as to have become a general if not
popre- universal rule in regard to conveyances of land where provision
notion - for reconveyance is made in the same or some contemporancous

mder- ¥ instrument.” *
yment The eontention that an instrument of transfer, absolute in
A con- form, cannot be shewn by parol evidence to have been intended

nee of [ as a seeurity for a debt due to a third person, has been rejected
on the ground that “it is as much a fraud to take and insist upon
fgag ’ the benefit of an absolute conveyance which was intended to

secure a debt due to another as to take and insist upon it when it
Is was \ was intended to secure a debt due to the grantee.” 10

s¢ Wis y There is some authority for the theory that the fraud which is
should b inferred from the circumstance of a grantee’s refusal to allow the

aud to ] property to be redeemed in pursuance of a verbal understanding
Adence p relates back to the inception of the contract.'* But the preferable
ement g view seems to be that such relation is not predicable except in a
which merely constructive sense, 12

[irect ly y
agreed "Russell v. Southard (1851) 12 How. ( L) 180, 147, 13 L. ed. 927, 930
& Compare also the statement in the earlier case, Morris v. Nixon (1843) 1
d upon i H 8.) 118, 126, 11 L. ed. 69, 72,
thing is better settled than that the true construction of this statute
Lo, of frauds] does not exclude the enforeement of parol agreements respect-
ing the sale of lands in eg of fraud; for, as it has been very emphatically
shelter : suid, that would be to make a statute purposely made to prevent frauds, the
veriest instrument of frauds.  The whole class of cases in which eourts of
equity aet in enforcing contraets for the sale of lands in cases of part per-

equity

Wl in the k- formanee turns upon this general doetrir Story, J., in Taylor v. Luthe
n of the 8 1885) 2 Sumn, 232, See s 73) N.Y. 251; Wall v.
designed - Smith (1893) 155 Pa. 78, Am. St. Rep. 868, 25 Atl. 807; Rowand v. Finney
A8 @ pro- \ ISS0) 96 Pa. 192; Logue's Appeal, (1883) 104 Pa. 136,
m fraud, E ‘Campbell v. Dearborn (1872) 100 Mass. 130, 12 Am. Rep. 671,

‘i" :““;l‘ 5 ‘Clark v. Seagraves (1904) 186 Mass. 430, 71 N,

eations : - »
ll“. guilty : "See, for example, Bigler v. Juek (1901) 114 Towa, 6 7 N.W.700; Gib=
Yo provi- bons v. Joseph Gibbons Consol. Min. & Mill. Co. (1906) 37 Colo. 105, 86

Pac. 04, 11 Ann. Cas,

— In Campbell v. Dearborn (1872) 109 Mass. 140, 12 Am. Rep. 671, the

court said: “We eannot concur in the doetrine advanced in some of the cases,
that the subsequent attempt to retain the property, and refusal to permit it
to be redeemed, constitute a fraud and breach of trust, which afford ground
of jurisdietion and judicial interference. There can be no fraud or legal wrong
in the breach of a trust from which the statute withholds the right of Judicial
Geditel recognition. - Such conduet may sometimes appear to relate back, and give
‘('I; ol charae er to the original transaction, by shewing, in that, an express intent
!ll».f ““,. to deceive and defraud.  But ordinarily it will not be connected with the
setify "\f original transaction otherwise than constructively, or as involved in it as its
y form legitimate consequence and natural fruit. In this aspect only can we regard
2 Kay, it in the present case.”

‘he argu-
ring from
it owas "8
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12. Grounds upon which the doctrine has been reconciled
with the rule which forbids the introduction of parol evidence to
vary the terms of a written contract.—In order to meet the difl
culty created by the apparent inconsistency between the doetriy
now under discussion and the general rule that the terms of
written contract eannot be contradicted or varied by par
evidence, the courts have resorted to various theories. !

a) Parol evidence admitted to establish an independent equity
The conception most commonly relied upon is, that the pa
testimony which is deemed to be competent under the de
trine is admitted, not for the purpose of varying or contradicti
the contract which is embodied in the instrument of transfer, b
for the purpose of establishing an independent and superior equi
which will control the operation of that contract, to the extent «
investing the grantee and persons who claim through him with 1
right to redeem the property in question. 4

What seems to be a serious objeetion to this theory is that t)
establishment of an independent equity upon which the right «
redemption may be predicated must necessarily operate in effs
$0 as to produce that very alteration of the contract which

131t should be pointed out in this connection that “the general rule t
parol contemporaneous evidence is inadmissible to contradiet or vary
terms of a valid written instrument is confined to the parties to the inst
ment, as they alone are to blame if the writing contains what was not intend
or omits that which it should have eontained. Grove v. Rentch (18
26 Md. 367, quoting Greenl, Ev. § 279

HEvidence dehors the deed is used “not for the purpose of putting a e
struetion apon the deed, but of superadding an equity controlling the es
and interest given by the deed.”  Lord Cottenham in Scottish Union |
Co. v. Queensberry (1842) 1 Bell's Sc. App. (Scot,) 183, Keithley v. Wi
(1894) 151 1. 566, 42 Am. St. Rep. 265, & E. 149; Booth v. Robin
(1880) 55 Md. 450; Campbell v. Dearborn ( . 130, 12 Am. K
671; Pond v. Eddy (1873) 113 Mass. 149 ker (I1871) 22 N.J
Eq. 453; Huoncker v. Merkey (I1883) 10

The following remarks of Lord Eldon in Townshend v. Stangroom (I8
6 Ves, Jr. (Eng.) 332, 22 Eng. Rul. Cas. 843, may be here referred to
shewing the essentially different standpoints of courts of equity and cor
of law with respect to the use of parol evidence. - Commenting upon
decision rendered by Buller, J.,. while sitting for the chancellor in Hare
Shearwood (1790) 3 Bro. Ch. (Eng.) 168, 1 Ves. Jr. 241, the learned ju
ol ved: “Speaking with all the veneration and respeet due to so gre
judicial character, the point in which it seems to h failed is, that
thought too confidently that he understood all the doetrine of a court
equity. It cannot be said that because the legal import of a written agr
ment cannot be varied by parol evidence, intended to give it another sei
therefore in equity, when once the court is in possession of the legal sci
th is nothing more to inquire into. Fraud is a distinet ease, and perl
more examinable at law; but all the doetrine of the court
conscionable agreements, hard agreements, agreements entered into by v
take or surprise, which therefore the court will not execute, must be struck
out, if it is true that, beeausc parol evidence should not be admitted at |
therefore it shall not be admitted in equity, upon the question whetl
admitting the agreement to be such as at law it is said to be, the party shull
have a specific exeeution, or be left to that court in which, it is admittcd
parol evidence cannot be introduced.”
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aciled assumed to be obviated,  From the logical inference to which this
1ce to fact points it is impossible to eseape by trcating the juristic
difl = aperation of the equity as being merely one of “control.”  The
trin recognition of the right based upon the equity virtually introduces
b ol 1 an unexpressed condition into the contract, and, having regard
paro to this consequence, it is merely juggling with words to assert that

“yariation” and “contradiction” do not result from the evidence

1ty ) which raises the equity.

paral by Parol evidence admitted to shew the actual object of the
4 do transaction~—1It has also been laid down that the general rule is
""|” K not infringed by the introduction of parol evidence, because its
r, b

function is merely to establish the “objeet” of the t “tion, '#

PMIT orits “purpose,” 1¢ or its “realnature.” 17 The exact significance of
“l‘" a these expressions is not altogether clear.  But it seems difficult to
th ti

escape the conclusion that the explanation which they suggest
i merely tantamount to a declaration that parol evidence is com-
petent as bearing upon the intention of the parties. In this
ght of point of view, it is clear that the explanation cannot be regarded
}'““ s Iurni~hingnunishwlor\ rationale of the exception to the general
ich i rule which is created by allowing the reception of parol evidence

at th

le that ~  for the purpose of uﬁmmux the operation of one particular class
iry the of written contracts.

vt 3 It has also been laid down that parol evidence is admitted for
(1860 = the purpose of shewing “the intended effect” of the writing or

writings in which the contract is embodied; “that is, for the

:.‘-:;I. ! purpose of shewing whether the transaciion was intended to ex-
on T ~ tinguish or to continue the transferee’s mortgage debts.” s The

theory underlying this statement is somewhat obscure; but it
;‘lf”l'("l =~ scems 1o be similar to that which is reflected in the expressions
12 N quoted above, and to be open to the same eriticism.

' ) Parol evidence admitted to prove the real consideration of the
| to, o= L absolute transfer —The theory has also been put forward that the
P doctrine as to the competency of parol evidence is merely a
e 3 gpecial applieation of the rule which permits the actual considera-
1 jud ! tionof awritten contract to be proved by parol evidence.'*  But
gren

hat Peugh v, Davis (1877) 96 U.S, 332, 336, 24 L. ed.
wrt of hruseology was used in Brick v. Brick (1878) 98 UR
nsfer of share of stock held to be a pledge only.)

“Thomas v. Seutt (1891) 127 N.Y. 140, 27 N.E. 961.

Butler v. Butler (1879) 46 Wis. 430, 1 N.W. 70.

In Streator v. Jones (1824) 10 ) 3 Hawks) 423, the court quoted the
statement in Powell on Mortgages, 151, that “‘the prvml offered is not con-
sidered o variation of the agreement, but explanatory only of what it was
meant to have been.”

*Whitney v. Townsend (1869) 2 Lans. (N.Y.) 249,
1y shall I h- doctrine was explained on this footing in Bowker v. Johnson (1868)
mitted, T Mi eMillan v. Bissell (1886) 63 Mich. 66, 20 N.W, 737; Hyler

5 Mich. 357, 7 N.W. 910; Bashinski v. Swint (1909) 133 Ga.

775, 7
Sl4, 20

1,




S

144

Annotation.

Dominton Law Rerorrs. [290 D.L.R.

the conception that the terms upon which the property transfe:
by an absolute instrument is to be held by the transferee ar
part of the consideration within the meaning of that rule wo
seem 1o be one of very dubious sounduess. It is appreher
that the consideration of a contract by which property is 1
ferred is merely the money or other valuable thing which
transferor receives from the transferee, or the transferor’s exon
tion from some liability which the transferee assumes, cit
provisionally or absolutely. 1f the word “consideration” sho
be construed as embracing also the conditions of an agreem
the general principle which forbids the introduction of par
evidence for the purpose of varying written contracts would
virtually abrogated. The correct view, it is submitted, is that 1
consideration of a transfer of property is a matter entirely disti
from the question whether the transfer was made merely as a
security,  The two issues may in fact be presented as distinet
and separate elements in the same case.

(d) Parol evidence admitted to shew the fact of a loan. In
one case it was stated that “the extrinsic evidence is received
not to qualify or destroy the terms of the deed, but to establish 1}
fact of a loan; and this fact being eéstablished makes the de
which would otherwise have been absolute, a defeasible
vevance,” *0 But this explanation does not furnish any reason
the existence of the unrestricted doetrine. It is merely expres
of a legal consequence which results from shewing that the t
feror and transferce stood in the relationship of debtor
creditor after the transaction,—a circumstance, it should by
marked, which is not regarded by all courts as conclusive |
that the written contract was intended as a mortgage.

7, post,

(e) Parol evidence admitted to explain an ambiguity.—In o
case a “logical basis for treating, by the aid of parol evidene
instrument according to the purpose mutually intended, regard

of the letter of the paper,” was found in the conception that
“where ambiguity in a contract exists, which is developed by
applying the paper to the subject dealt with, proof of the
cumstances under which it was made to enable the court to
strue it as the parties intended, or proof by parol of that part «
an entire contract which in partial execution was in the othe
features reduced to writing, should not be denominated varia
or contradictions of the agreement.” #t But it seems clear that
doetrine which permits the introduction of parol eviden
explain an ambiguity which is developed from the faets has no

10

20 Blakemore v. Byrnside (1847) 7 Ark. 505.
18mith v. Pfluger (1905) 126 Wis. 253, 2 L.R.A. (N.S) 783, 110 A
Rep. 911, 105 N.W. 476
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d relevaney where the question with regard to which such evidence  Annotation.

wsfer . . . . -
isoffered is simply whether the written instrument under discussion

WAre 2

y would does or does not express the whole of the agreement made between
shended the parties. )
s trans- B 01 Concluding remarks—1t will be observed that each of the

lich the |8 theories discussed in the preceding sub-sections is open to eriticism

woneri- upon some particular ground. If the objections suggested by the
, either |8 writer are well founded, two conclusions are apparently unavoid-
' should 4 able, viz. (1), that the unrestricted doctrine is really irreconcilable
cement, [ with the rule which declares that a written contract cannot be

f paral = varied or contradicted by parol evidenee, and (2) that the only
ould possible basis for that doctrine is the coneeption of a constructive
that the £ & or quasi fraud which is explained in the preceding section.
distinet 7 13. General comments.—The doctrine now under considera-
dy as a tion has sometimes been criticized as being not only unsound in
distinet |8 a juristic point of view, but also undesirable upon the ground of
; expediency and public poliey.?* It is presumably upon these
wan. In BER grounds that the reception of parol evidence has been prohibited
cecived, |8 by statute in New Hampshire and Pennsylvania. A passing
Dlish the J reference to this aspect of the matter will suffice for the purpose
we deed of the present monograph. But a few remarks as to the validity
le con- of the position that the doctrine is juristically unsound will not be

ason for out of place.

prossiv The propriety of admitting parol evidence when it is offered
e trans- B8 for the purpose of proving actual fraud, is universally conceded. 22
tor and B To the category of fraudulent acts the repudiation of an agreement
d be re- B8 that an absolute conveyance should operate merely as a mortgage

ve proof |8 was assigned at a very early date by the English Court of Chan-
e, "8 cery. See §§ 15, 16, post. It is also manifest that this doctrine
logically involves the corollary that any act which the courts

In one 8 deem it expedient to treat as being fraudulent, even though it be

ence. = inamerely construetive sense, should also be regarded as provable
by such evidence.  The situation presented is therefore one which
ion that merely imports the inclusion of another deseription of acts in the

oped by category of construetive frauds, and, as a necessary incident of
the cir- that inclusion, the recognition of the admissibility of parol evidence
1o con- to establish those acts.

b part of It cannot be denied that a certain anomaly is involved in the

he other notion that the mere repudiation of one of the terms of a contract

RrHnces “See, for example, Brantley v. West (1855) 27 Ala

that the B Rasdall (1859) 0 Wis. 392; Sweet v. Mitehell (1862

lence to .. Johmsen (1876) 41 Wis. 103, -
has 10 ) 108 Ala. 538, 19 So. 41.

R ‘I know of no ease where parol evidence is not admissible to establish

fra lllil even in (h(‘ most ﬁ“‘l‘lllll “’qlll"'\Llll“’\ﬂ (lllll (‘lill\'l'\lllll‘('

10 Am. St in Bottomley v. United States (1840) 1 Story, Cas. No. 1,688,

i Fairehild v.
15 Wis. 642, and Richard-
22 Am. Rep. 712; Reeves v. Abercrombie

10--29 p, L.,
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Annotation. yayv he treated, even in a construcetive sense, as a fraudulent ac 14,
But a satisfactory reason for placing in a special category case doctrin
which an instrument of transfer, absolute in form, is alleges
have been intended as a mortgage, is not far to seek It is apy
hended that the true rationale of the exeeptional inference w -
in such cases is predicated from the repudiation of a part of . ¢ R

wel

contract is, that this inference represents one ol the

from a very ren b

which the English Court of Chancery h:

period, employed for the purpose of preventing the oppression fr
debtors by their ereditors.  The aphorism of the Hebrew mora ression
that “the rich ruleth over the poor, and the borrower is ser of
to the lender,” #* is no less applicable to modern, than to an
civilizations. #* The character of the unrestricted doetrine a | Such ret
which operates for the proteetion of a elass of persons whi ¢ mas
peculiarly liable to be subjected to oppression has frequently | nature o
adverted to by the courts In this point of view it is appa that a re
that the admissibility of parol evidence is, in the final anal wdmissic
predicated upon the same grounds as those which have led co ‘
of equity to grant relief against the strict conditions of comn I |
law mortgages, and also to protect mortgagors by establishing nan
familiar rule that any stipulation which operates as a clog u v
the right of redemption is invalid. § 10
|
I'he Howing remarks in Matthews v. Holmes (1853 \
U.C.) 35, may be quoted: “It is very true, he [the grantee ’
it great fraud in him to claim the benefit of an absolute deed wi self, by pl(
knows that nothing more than a pledge was intended; but he migh hick
dly answer that that was assuming the fraud against him without In H
proof, in order to make the proof of it appear legal; and he might wel e
strate that the first frand was in the grantor attempting to destroy an | } S
deed by the viva voce evidence of false witnesses,—the very fraud wl ) on i
tatute has been wisely passed to prevent.” But, for the purpose :
present discussion, this ba ing of the two deseriptions of fraud |t
fTord much assistance to the inquire |
Proverbs, xxii. 7
In Vernon v. Bethell (1761) 2 Eden (Eng) 113, Lord Nortl "
rring to the rule which forbids the clogging of the equity of reds ni 1
ved that “ther great reason and tice in this rule. for v
men waking ¢ m but, t nswer present
1 ! I ! W L ! that the At n g upon h
o hich tl wtement quoted with tion to the d
o th | " parol Ie Sty or v. Jom 1I824) 1
H 12
I'he e Serting ( of defea intl leed :
1 o1 ntl r. but the 1 o1 hat |
! tur 1 it th | f 0 but still |
: ( 1 Lord Hard in Baker 1748) 1 Ves. N
1 evid h I, the poliey of tl ,
t led. Dol the force p
] Ost ANy exi s of a tritling amount, « .
‘ tl f the proper e 1 of redemp elu !
of the court. and rest in the wle good faith of the ereditor ! ."
Robins INGH) 138 ( 116, Seo 3 \twate I8 v
1; Mel Ortman (1576) 34 Mich. 326; Hass Rarvett
\l ¢ Stinehfield \l n (1880) 71 Me. 567; Boot I
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14. Points of contact between the restricted and unrestricted
doctrines.—In any case where the essential fact alleged by the
party who seeks to convert an absolute instrument of transfer
into a mortgage is that he executed the instrument under the
supposition, induced by the acts or words of the transferee, that
it was to operate merely as a seeurity, it would seem that a situa-
tion is presented in which, generally speaking, the claim for relief
might ln based upon the coneeption either of actual or construetive
fraud.#* This circumstance is pmlmhl\ accountable for some ex-
pressions of judicial opinion which, if aceepted as correet enuneia-
tions of the law, would apparently render it useless to predicate
any distinetion between the restrieted and unrestricted doetrines
such remarks, however, as those adverted to in the footnote, are,
it may be assumed, merely indicative of the extremely tenuous
nature of the distinetion, and strongly suggestive of the conelusion
that a restricted doctrine which can be regarded as sustaining the
admission of parol evidence in respeet of conditions identieal with

9

*It is determined, on the statute of frauds, that. if a mortgage is intended
by an absolute eonveyance in one deed and nee making it re
able in another, the first is exeeuted, and the part ¥ goes away with the defes
ance, that is*not within the statute of Inultl» Dixon v. Parker (1750)
2 Ves, Sr. 219, 255,  Commenting on this passage in Campbell v. Dearborn
INT2) 109 Mass. 130, 12 Am. Rep. 671, the court said: “This indeed is
only one form of application of the general rule of equity that one who has
indueed another to act upon the supposition that a writing had been or would
be given shall not e advantage of that act, and escape responsibility him-
self, by pleading the statute of frands on ount of the absence of such writ-
ing. which has been eaused by his own fault.’

In Hilloek v. Frizzle (1863) 10 N.B. , deeided in a jurisdietion in which
the unrestricted doetrine I»r(-\'uilm it was shewn, in addition to the faet of
the antecedent understanding with regard to the nature of the transaction,
that, on the morning after the deed was delivered, the grantee, upon being
asked whether he had not |vrmm~ul that the grantor could redeem the land,
admitted that he could break his promise.  The trial
judge observed that “believing the evidence on the part of the defendants
to |“, true, as to the plaintiff's promise and his immediate repudiation of
it appears 1o n |h it he is chargeable with gross fraud and duplicity in
.ml lining the deed & mortgage, and then elaiming it as an absolute con-
Vevanee The ~|||-r| me court affirmed the decision, remarking that the
course pursued by the grantee at the hearing shewed that the words used by
the grantee after receiving the deed were not merely expressions of irrita-
tion, but that it was his settled intention to insist on the advantage which
the ubsolute form of the conveyanee had given him
¢, for example, Russell v. Southard (1851) 12 How, (U.S.) 139, 13 L
7. where the court, after stating its inability to per * Ken-
doetrine which affirms that * I" evidence is no in‘opposi-
the legal import of the d wl the positive denial in the answer
« foundation for such evidence had been first laid by an allegation,
wne proof of fraud or mistake in the execution of the conveyance, or
viee in the consideration,” differed from the doetrine « by the

Supreme Court, pro “The inguiry still remains, What
s to an allegation of fraud, or of some viee in the consideration” and
doctrine of this court that when it is alleged and proved that a loan

1y was really intended, and the defendant sets up the loan as a

of purchase money, and the conveyanee f . both fraud and

1 the consideration are sufficiently aver ed to require a
 equity to hold the transaction to be a mortgage.’
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worth maintaining. In a logical point of view, of course, the
distinetion between the two doetrines is real enough, and there is
specific authority for the view, that the mere refusal of a transfere
to perform a parol agreement to reconvey the given property does
not constitute fraud within the meaning of the restricted doetrin

V.. Doctrine adopted in England and Scotland.

15. English decisions rendered with reference to contracts
made before the statute of frauds became operative.—Some of
the early cases indicate that before the enactment of the statute
of frauds in 1678, the court of chancery had already recognized
the admissibility of parol evidence for the purpose of shewing
that a conveyance absolute on its face was intended by the partics
to operate as a mortgage, and that the application of the doctrine
thus adopted was not restricted to cases in which one of the general
grounds of equitable relief adverted to in subtitle II. ante was
alleged.' The precise theory upon which such evidence was re-
garded as being competent is not shewn by the reports; but from
the first of the cases cited under the following section, it is manifest
that the rationale of the doctrine applied must have béen the same
as that which has been always specified in the more recent de-
cisions, viz., constructive or quasi fraud. Having regard to the
fact that the statute of frauds was not a factor in these cases, it
is obvious that the only rule of positive law which was contravened
by the admission of parol evidence was that which declares that
the terms of a written contract cannot be varied or contradicted
by such evidence. But this aspect of the matter is not adverted
to in any of the reports.

0Harper v. Harper (1868) 5 Bush (Ky.) 176,

In Copleston v. Boxwill (1660) 1 Ch. Cas. 1, there was evidence to the
effect that the grantee had declared several times after the conveyance that

he knew not how long he should enjoy the said lands in question, and th
he would take his money with interest. Foster, Ch, J. (sitting in the al
of the chancellor), did not make any specific ruling with regard to the ¢
peteney of this evidence, the case being referred to be determined by the par-
ties themselves. In Gorey's Case (1695) 3 Salk. 241, the case is referred to
as one in which the court “doubted.””  But this seems to be a mere inference
of the later reports,

In Thornborough v. Baker (1675) 3 Swanst, 631. 1 Ch. Cas, 283, 2 Freen.
Ch. 143, 18 Eng. Rul. Cas, 231, Lord Nottingham observed, arguendo: “If
the purchase money had not been near the value of the land, that and such
like circumstances might have made it a mortgage.”

The following cases were decided after the statute came into force. but
had reference to instruments executed prior to that time.

In Talbot v. Braddill (1683) 1 Vern. 183, the plaintiff, being scised in
possession of land of £15 per annum, and in reversion of eertain other lands
of about £25 per annum (one of these estates being subject to encumbrances
in consideration of £320, demised, in 1657, those lands to the defendunt for

ninety-nine years, at s, per annum rent, upon condition that if the pl aintiff
or his heirs should pay the defendant £380 the 25th of March, 1688, then the
conuzgees should stand seised to the use of the plaintiff and his heirs, and the
plaintiff covenanted for the defendant’s enjoyment accordingly. A few years
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16. English decisions rendered after with reference to con-
tracts made after the statute of frauds became operative.—
By the 4th section of the statute of frauds, which was enacted in
1678, it was declared that no person could be charged upon any

drerwards the value of the land so demised was augmented 1o £45 per an-
wum, through the decease of two of the life tenants, Twenty-five years
after the conveyance, the plaintiff brought his bill to be admitted to redeem
the premises, and to have an account of profits from the dute of the deed,
alleging that though the deed was in that form, yet it was nevertheless agreed
between him and the defendant that it should be a mortgage, and redeem-
able at any time upon payment of £320 and interest.  Although there was
no proof of any other agreement than the deed, and there was a bond to per-
form the covenants of the deed, and 1" ough it appes at ta
consisted much in old buildings and a 1+ Al and that the defendant had 1
out about £100 in reps vet in regard the plaintiff’s mother died within
three years after the deed, whereby the revenue exceeded the interest of
the money, North, the lord keeper (afterwards Lord Guildford), thought this
an unreasonable bargain, and decreed an account of the profits ab origine
and o redemption on payment of what the profits fell short of the £320 and
interest, and appointed the same to be paid at a day certain, and not to expeet
till 1688, um-urn‘inu to the condition u} the deed.  On rebearing before Lord
Chancellor Jeffrey, 1 Vern. 394, this decree was affirmed with some varia-
tions, immaterial for present purposes.

In Barrell v. Sabine (1684) 1 Vern. 268, 3 Salk, 241, in support of the plain-
1iff's contention that the deed in question was a mortgage, it was urged, f
the overvalue.  Secondly. That Sabine was at the charge of the con
ance.  Thirdly. That the purchaser had declared that if Sabi
repay his money within a year and a half, and give him a specifi
his pains, Sabine should have his estate again.  On the other side it was
answered that the overvalue was not so great as was pretended, and that
this had all the forms and steps of an absolute purchase, there being first
express articles for an absolute purchase, and then a conveyance made in
pursuance of those articles, and pos ion delivered i liately upon
execution of the conveyances.  Lord Guildford said he was fully satisfied that
it was not originally a mortgage, but an absolute purchase, but believed
Sabine might complain he qurmld his estate too cheap, and that thereupon
Mr. Serjeant Barrell might declare, if he would repay him his money within
one year, and give him £100 for his pains, that he should repurchase his
estate.  The bill was dismissed.

In Manlove v. Bruton (1688) 2 Vern, 84, where there was an absolute
conveyance, but the purchaser had by a contemporaneous deed agreed to
reconvey if the vendor paid a specified sum at the end of one year, the master
of the rolls allowed the vendor’s assignee to redeem after twenty years. But
in this instance relief was apparently granted on the theory that the two in-
struments together constituted a mortgage. The report does not refer to
any parol evidence.

In Jason v. Eyres (1680) 2 Ch. Cas. 35, where land which had previously
been leased for 500 years to secure a debt chargeable upon it was conveyed
by a deed containing a provision as to the surrender of the lease upon pay-
ment of the debt, the transaction was held to be a mortgage. Pnrull declara-
tions offered on both sides were not received. The report does not shew
whether they were rejected on the ground of an assumed general principle
that parol evidence was wholly inadmissible for the purpose of controlling
the terms of a written contract, or on the ground that the transaction was
regarded as being a mortgage in point of law. Having regard to the deci-
sions cited, supra, and also to the fact that on its face the conveyance was
intended as a security for a debt, the latter supposition is apparently the
correct one. In this point of view the rejection of the parol evidence was not,
as had been suggested, inconsistent with modern practice (1 Cooke, Mortg.
p. 23). Buch evidence was deemed to be inadmissible simply because the
undisputed faets created an irrebuttable presumption as to the character
of the transaction.
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‘contract or sale of land, or any interest in or concerning 1 Ta

unless the agreement, or some memorandum or ne
thereof, was in writing and signed by the party to be charged
therewith, or some other person by him lawfully authorized

same

”I" conversion “]‘ an lll“"lllll' conveyvanee ill"i a4 mortgage
means of parol evidenee involves in effeet the establishment of
unwritten defeasance agreement, it is elear that, under the pr
vision, if it had been strietly and literally construed, courts
equity would have been debarred from granting this deseription « it
relief.  But soon after the statute eame into foree Lord Notting " to be a

ham (who, it should be noted, had himself framed it), explicitly e odd sor
rejected this view, on the ground that a grantee who repudiated ;,"‘“,‘;”‘I"u'
his promise to allow redemption was guilty of fraud, and that th ridiculo
statute was not intended to inhibit the proof of fraud by means ;.Illfi' 'I'
of unwritten evidence.* ' b ,',“Lh

much re

‘Where a man treated to lend money on a mortgage, and the conv the sum

ance |.|n|n-~u| was an absolute deed from the mortgagor, and a deed o 1710, th
defeasance from the |||:-|!L||_u and after the mortgagee had got the con upon pa
ance he refused to execute the defeasanee yet my Lord Nottingham decrecd shews it
it against him on the fraud after the statute,”  This is the effeet of anano s 3 Salk

mous case (of uncertain date, but earlier than 1682, the vear of Lord N One has
tingham's death), as stated by Lord Chaneellor Parker in Maxwell v, M« third ou
acute (1719 Pree. in Ch. 526, where the actual question involved was the mains is
right of a woman to enforee, after the marriage, a parol promise made by % rent to |

her husband before the marriage, that he would settle all her property upo is certai
her. A plea of the statute of frands was allowed at the first hearing: 1l um ineli
chaneellor observing “where there is no fraud, only relying on the honor, w plaintiff
or promise of the defendant, the statute making these promises void, equity I should
will not interfere.”  The bill was then amended, setting forth other fac ) her long

and also setting forth a letter of the defendant. This letter was regarded evidenee
by the chaneellor as taking the case out of the statute. The case it time wot
therefore, affords no ;nnlmm_v for :ulnnlnnu e wvidence to shew that 1 4 mort
absolute deed is intended as o mortgage, but the reverse.  See the remar r 37); and

of the court in Conner v. ( |||~| (1843) 15 V1. 764 of u cony

The decision of Lord \unnu.h.nu was also alluded to by Lord Hardwicke of the de
in the following terms: “A man intended to make a mortgage of his estun 3 doetrine
by two different deeds, the one an absolute one, the other a defeasance upor eourt in

payment of the mortgage money, which was the old way of making mort 3 inything
gages (Cotterell v, Purchase (1735) Cas, t. Talb. 64), he executed the al observed
lute conveyance, but when he had so done, the other party refused to through 1
cute the defc we, but the court, without any diffieulty, decreed hin beginning
do it.” Young v. Peachy (1741) 2 Atk. (Eng.) 258 were infir

In Walker v. Walker (1740) 2 Atk. (Eng.) 98, the same judge, arguend one of an

wut the question: “Suppose a person who advances money should, after Judgeth o
w has exceuted the absolute conveyanee, refuse to execute the defeass sion st
will not this court relieve against such frand?” really apy
For other statements of the effect of Lord Nottingham's decisior the one w
Maxwell's Case (1719) 1 Eq. Cas. Abr. 20, pl. (5 Eq. Cas. Abr. 592, pl suggestior
In Cotterell v. Purchase (1735) Cas. t. Talb. 61, the plaintiff and her is not aeer

sister being seised of an estate as joint tenants, the plaintiff by lease ar Harvard
release, in consideration of £104, conveyed the moiety to the defendant «n In Bal
his heirs: but it was admitted that the conveyance, though absolute gaged an ¢

was intended by the parties as a mortgage, to be redeemable on |||\|u f Rugee, up
the mone: with interest Sometime after, in the year 1708, those do provement
were canceled, and in consideration of a farther sum, which made u Was not iy
whole to £184, she conveyved the estate in manner as before, but wit! his eredita

farther covenant,—that she would not agree to any division or partit « Taets and
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Towards the end of the eighteenth century the soundness of
the doctrine thus laid down was questioned by an equity judge

the estate, or make, or eanse to be wade, any division or partition thereof

without the consent of the defendant. At the time of this conveyanee the
plaintiff’s sister was in possession of the whole estate, and so comtinued till
the vear 1710, when the defendant turned her out of possession of the moiety
by ejaetment s and from that time he enjoyed it quietly till 172 t which
time the plaintiff filed her bill to be let into redemption. The
rolls was of opinion that the deeds of 1708 amounted to an absolute convey

anee, and dismissed the hill his decision was aflivmed by Lord Talbot

who reasoned thus: “The v is something dark.  The first deed i admitted
to be o mortgage; and the second is made in the same manner excepting an
odd sort of eovenant, which is the darkest part of the case; for, to suppose
that it 15 an absolute con nee, and 1o tuke it from one who had
nothing to do with the estate, makes both the parties and covenants vain and
ridiculous,  But then it will be equally vain and ridieulous if you suppose
Ilu deed not an absolute eonveyanee, so that it is of no great weight, and must
be laid out of the question. Then, as to the cireumstances, on one side has
been shewed an account stated of money received; and it is" there said so
much received on account of purchase money, and in another general aceount
the sum of £184 is called ‘pure money.”  Then, as to the agreement in
1710, that if the plaintiff had a desire for it, she should have her estate again
upon payment of the money with interest, and the costs he had been at; this
shews it was not redeemable at first.  (Barrell v. Sabine (1684) 1 Vern. 268,
4 Salk. 241.)  There have been strong proofs on |mlh sides to the value,
One has shewn the rent to be but £27 per annum, and then dedueting one
third out of it for the dower of the plaintifi’s mother, a moiety of what re-
mains is near the value of the money paid. The other side has shewn the
rent 1o be £40 per annum.  But I rather give eredit to the first, beeause it
is certain the dower was but £9 per annum. So that, upon the whole, |
um_inclined to think this was at first an absolute conveyance. Had the
laintiff continued in possession any time after the execution of the deeds,
} should have been clear that it was a mortgage; but she was not. And
her long acquieseence under the defendant’s possession is, to me, a strong
evidenee that it was to be an absolute conveyance; otherwise, the length of
time would not have signified, for they who take a conveyance of an estate
as u mortgage, without any defeasance, are guilty of a fraud (Bacon's Tracts,
37); and no length of time will bar a fraud.”  The statement as to the taking
of 4 conveyanee as a mortgage is obviously merely an abbreviated reiteration
of the doetrine referred to in the cases cited above.  But it seems that this
doctrine cannot, as the report indicates, and as has been affirmed by the
court in Streator v. Jones (1%24) 10 (3 Hawks) 423, be sustained by
anything m Bacon's Traets.  On p. 37 of that work (2d ed. 1741), it is
observed: “This rule faileth in covinous acts, which though they be conveyed
through many decrees and reaches, yet the eth head to the corrupt
beginning, and counteth all as one entire ac The rule referred to is, “It
were infinite for the law to judge the causes of causés, and their impulsions
one of another; therefore it contenteth itself with the immediate canse, and
Judgeth of acts by that, without Ilmkmx to any further degree.”  The con-
clusion suggested is that the citation of the Tracts is lm~|v|m~wl that it

really applies to the clause, “no length of time will bar a fraud, ul not to
the one which precedes it.  For this information as to the Tracts and the
suggestion as to the real bearing of the citation, the writer (to whom this work
is not aceessible), is indebted to Mr. Edward B, Adams, the Librarian of the
Harvard Law School.

rv. Wind (1748) 1 Ves. Sr. 160, the father of the plaintiff mort-
waged an estate to the defendant, and by articles they agreed that the mort-
gagee, upon being reimbursed what he advanced, and £30 over, for such im-
provements as he might possibly make, he should reconvey; but this elause
was not inserted in the deed of conveyance, the mortgagor, upon account of
his ereditors, being willing it should appear as a purchase; and by subsequent

facts and agreements it appeared in proof that the defendant admitted it
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of no very high authority.* Inone case he even treated it
applicable only in cases where a foundation for the admi
the parol evidence could be laid down by written evidenc

to be a redeemable estate, and it had been referred to arbitrators, who, the
they did not choose to make an award, vet were of opinion that he should 1
the money, and give up the estate.  The mortgagor's son, within a year uf
he came of age, but twelve years after the transaction, brought this bil
redeem.  Defendant relying upon Cottrell v. Purchase, supra, Talb. 61
was insisted that he should neither be uwh-mnml nor come to an account after
80 long a time. But Lord Hardwicke said: “This is the strongest case 1]
ever came before me for the deereeing a redemption, where that redempti
was controverted, and also to make ﬂu- mortgagee, who opposed it, not o
lose, but pay costs; there being such a series of t; sactions in which it
1-nn.-|:m||5 admitted to be redeemable, as it elearly was. The not inserting
the clause in the deed was an imposition upon the mortgagor; but the reaso
was that he was in distress, and therefore turned it into the shape of a purch
but still he meant it as a security. The value of the estate does not app«
but if he, as a friend to the mortgagor, thought fit to take it as seeurity,
did it with his eyes open, and the redemption cannot be prevented; and wher
ever the court finds such a clause as this, it adheres to it strietly, to preve
the equity of redemption from being entangled to the prejudice of the mort
gagor.  And the getting a further sum of £50, inserted upon a mere pretens
for whether he improved or not (which was in his election) he was to have th
£50, is an evidence of hardship put on him; then surely twelve years is not
sufficient to bar a redemption. But the present plaintiff was a minor
that time, which in cases upon the statute of limitations is always deductid
nor did it rest as a thing undemanded.’

In Dixon v. Parker (1750) 2 Ves, Sr. (Eng.) 219, the bill charged that
there was a draft of a defeasance made, intended to be executed; but that by
contrivance and management of Garland it was not executed at the san
time with the deeds, but put off to another time, and that Garland, ha
got the absolute conveyance, would not let the defeasance be executed. 1.
Hardwicke said: “On Parker there is no imputation; it seems to be the act of
his steward.  But the bill is not adapted to this case, but to another; churg-
ing expressly that there was a preparation, not an exeeution, of a defeasanes
which was taken into the custody of Garland, who hindered the execution
and on that head is the relief prayed, which would make it the case of & mort
gage with defeasance, as the old way of transasting was. It is determined
on the statute of frauds that if a mortgage is intended by an absolute conve
ance in one deed, and a defeasance making it redeemable in another, the
first is executed and the party goes away with the defeasance; that is not
within the statute of frauds.” .

‘In Whiting v. White (1792) G. Cooper 1, 2 Cox, Ch. Cas. 200, Pepper
Arden, M.R., observed: “I will not lay it down in this ease that no parol
evidenee shall ever be admitted, because this case does not call for it, though
I should be glad to find it so ruled, and the case of Perry v. Marston (1758
2 Bro. Ch. 397, itself is strong evidence of the wisdom of the ute of frands
Bm this expression of nplnmn was disapproved by Plumer, V.C., in Beeks

7. Postlethwaite (1815) G. Cooper 161,

“In Cripps v. Jee (1793) 4 Bro. Ch. 472, he argued thus: “It is clear from
the written evidence that the agreement really made between the ]wll|4~
was not Ih.tl stated by the deed; will not that be sufficient to let in the parol
evidence? In Irnham v. Child, 1 Bro. Ch. (Eng.) 92, 2 Dick. 554, Lord Thur-
low laid down the rule very clearly, that the omission must be proved to be
either by fraud or mistake in order to introduce the parol L‘\'ltL'nm- Iere
is that equity dehors the deed which he required. Here is evidence from
the parties themselves, that the transaction was not what the deed pur-
ports it to be; this introduces Hunt's evidence, and he accounts for its heing

made an absolute conveyance, and makes it clear that the Rogerses were
intended to be trustees, and that it was a pious fraud, as it was thought bet-
ter they should not appear such; and the plaintiffs may clearly come for
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s being 1 But otherwise the precedents relating to the doetrine are quite
don of harmonious.

lenee. s J 17. English decisions concerning the admissibility of parol
thowgh 4 evidence in actions at law.—FEarly in the nineteenth century it
il ke was held that, in an action of trover brought for a ship by the
:“.ﬂ'“ e assignees in bankruptey of the owners against the assignee in
\ 61 bankruptey of persons to whom a bill of sale of the ship had
nt after y been executed, it was not competent for the plaintiffs to avail
?:‘;1-:‘(.:;‘ themselves of a parol agreement, to the effect, that the real
Wt only consideration of the instrument was that the ship was to be a
"wi'"":’: security for future advances to be made by the grantees to the

owners, but was to remain in the possession of the owners until
they made default in providing for the payment of the advance.
8o far as the owners of the ship were concerned such an agreement
was “in contradiction of their own deed,” and their assignees

prevent A were in this respeet in no better situation.® As evidence of the
e mort-

S y parol agreement thus excluded would clearly have been admissible
b in an equitable suit, this decision may be regarded as being in
effect illustrative of a difference between the rules of law and

e ated cquity. But this aspect of the matter was not alluded to.
On the other hand, in several later cases, parol evidence was

i‘['i‘\“';“‘ declared or assumed to be admissible for the purpose of shewing
at by 2 ” :
he same that the transactions in question were mortgages or pledges.’
having
Lord - redemption.  The whole has arisen from the hunkruph‘\ of Rogers.” The
e act of written evidenee introduced consisted of certain entries in the account hooks

+ charg- of one of the grantees, and a note and bond by which the widow of that
ance grantee the other grantee acknowledged themselves to be trustees of

eoution; the grantor's estates,

& mort- In addition to the cases cited in note, 1, ante, see the following: Yates v,

ermined z Hambly (1742) 2 Atk. 360 (defendant held to be «-nlnlwl to an absolu

convey- g estate, though it was “an |-\u-mlmu dark transaction”); England v. Cod-
her, the rington <Im\| 1 Eden 169; Perr Marston (1788) 2 Bro. Ch. (Eng.) 397,
t is not 5; Barron v. tin (1815) G. Cooper 192, 2 Cox, Ch.
! . & C. (Eng.) 303, 12 L.J. Ch. N
|-,~‘.“.y1 dur. ! 2 I S b l‘ Tull v. (iwvn (IMO) 4 You
W0 parol . ’ b
.|h[-»uuh . C. ]h ufﬁrnnng .((-mm (h (l C) 1 Hnlmrw v. \luthm\n
n (1788 5) 9 \lm»r(- P.C.C \ S. 413, affirming 5 Grant, Ch. (U.C.) 1; Alderson
frauds / N.C. 125, 6 Week. Rvp 242; Man-
n Beeks chester, 8, & 1 R. (n v. North-Central Wagon Co. (1888) L.R
38 L.J. Ch. N.S. 219, 59 L.T.N.8. 730, 37 Week. Rep.

s from Rul. Cus. 42, per Lord Macnaghten, (arguendo); Fee v, (‘nl)nw (1847) 11
) parties Ir. lq Rep. 106; meln v. Wright (1859) 4 De G. & J. 16, 5 Jur. N.S. 1142,

gl 1. Rep. 350; Douglas v. Culverwell (1862) 4 De G. l' &J. 20, 6L

10 Week. Rep. 327, affirming 31 L.J. Ch. N.8. 65, 543, 8 Jur. N.8.

b 251.
\ "Rulnnmn vwM Donnel] (1818) 2 B. & Ald. 134, 5 M. & 8. 228,
e from "In Allenby v. Dalton (1827) 5 L.J.K.B. 312 (assumpsit), whvn- the con-
sed pur- tract involved provided for thn surrender of a copyhold, and included a
its being defeasance agreement, circumsgantial evidence (nut stated except the pay-
ses were ment of interest by the surrender) was admitted in an action of assumpsit,
ight bet- for the purpose of shewing the trm\mu'nun was really a mortgage.

me for a In Myers v. Willis (1855) 17 C.B. 77, an action for damages resulting

from llu failure to transport a cargo, the court citing an equity case, admit-
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» the e

In none of these cases was any reference made 1

decision mentioned above

18. Scotland.—In Bell's Com. § 2257, the law is stated t)
“Written evidence alone is competent in
ances of land, and in proof of trust. Parol evidenee is not

bhargains and con

cient, and so is exceluded, as proof to establish (inter alia

the qualification or alteration of a written agreement.  But

doetrine is subject to an exception when the written contr
challenged for fraud or error.”  The “fraud™ here mentic
apparently connotes only actual fraud.  Professor Bell maki
reference to the English doetrine under which the admissib
of parol evidenee for the purpose of converting an absolute «
vevance into a mortgage is predicated upon the conception o
constructive fraud. See § 11, ante.

ted evidence which shewed that the bill of sale in question was acceor
by u latter stating it to be executed as security, and had been aceep
those terms, and also that the consideration of the instrument was inadeq
v. Cazenove (I1856) 1 Hurlst. & N. 423, 26 L.J. Exch
p. 195 (decided with reference to the provisions in the mercl
shipping acts, anterior to that of 1854), where the point involved
right of the vendee of a ship to the freight earried by it, the vendor te
that a member of the firm to which she belonged, when verbally req
by the vendee to renew a bill given for the purchuse price, refused to
unless the applieant would pledge himself to procure the transfer as

nd bill was not paid, and that, if the bill had been paid, t}

ity if the sec

dor had no right to the vessel Replying to the contention of cou
such evidence had been improperly admitted in a court of law, Watso
said: “Both at law and in equity, although an assignment (of a ship

lute in the face of it, the court may look and see whether it is by way of
or sal

In Ward v. Beck (1863) 13 C.B.N.S. (668) 32 LJCP.N.S. 113, 9
N .S 012 it was held that § 66 of the merchant shipping act, 1854 (17 ¢
Viet. chap. 104), did not preclude the owner of a ship who had executs
absolute transfer of his interest therein, from shewing that the real int
of it was to give the transferee only a security by way of mort
wvanee of money. This case and the preceding ones were follo
Innisfallen (1866) L.R. 1 Adm. & Feel

In Braddock v. Derisley (1858) 1 Fost. & F. 60, an action of eject
both the plaintiff and the defendant claimed to have purchased the prer
and the defendant had in fact had them knocked down to him at an
but the plaintiff had paid the deposit and the purchase money, and hal
estate conveyed to him.  The case for the defendant was that the p
was to advance the money to him for the purchase, and that the estate
be conveyed to the plaintiff only by way of mortgage Wightman, J
directed the jury “The question for you is whether the plaintiff w
real purchaser of the premises, and the defendant had been in posses
his tenant, or whether there was an understanding between them th
defendant was to be the purchaser, and the premises were to be as
the plaintiff only as security for the purchase money.”  So far as the
shews, it was not contended by counsel that parol evidence was adm
only in an equitable suit. Commenting upon dhe language of Wigl
J., the reporter re marks in a note: “This might not have been a legal a
as the estate had passed (see Feret v Hill, 23 L.J.C.P.N.S. (Eng.) 15
C.B. 207, 2 C.L.R. 1366, 18 Jur. 1014, 2 Week. Rep. 493) but on a |
the estate conveyed to the defendant, the court of equity would «
jury; s

wed it

have
to have the question of fact determined, and probably by

practically, it was the substantial question, if any, to be tried.”

R, 2 D.]
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earlicr That doetrine, however, was applied by the House of Lords Annotation.
in a case in which a Scoteh decision was affirmed. s The theory
1 thus upon which that decision proceeded is not stated in the report;

ONvey- It the conclusion that it was the same as that adopted by Lord
it suff Cottenham in his judgment may reasonably be drawn from the
. . fact that neither he nor the counsel who represented the appellant
ut this suggested that the law of Seotland differed from that of England

ract . with respeet to the admissibility of parol evidence.

planned V1. Doctrine adopted in British possessions,

KI\“\ o o, .

sibility 19. Supreme Court of Canada.—The competency of parol
te cone evidenee for the purpose of converting an absolute conveyance has
m of a been affirmed in unqualified language by the Supreme Court of

Canada. !
20. Upper Canada and Ontario.—In what appears to be the

g o carliest of the reported cases which bear upon the subjeet, the
'f"f,;'..,:" decision that the deed in question was intended by the parties to
ch. N8 operate as a mortgage proceeded simply upon the ground that the
yerchant

0 intention in that regard was deducible from certain elements of
‘\\‘.' fiod : direet and eireumstantial evidence.®  The court made no reference
rquested to the limitations upon the admission of parol evidence which
f were afterwards established.  The rationale’ of another ease de-
cided during the same year is indicated by the following statement
of the court: “There has been such a dealing upon the faith of the
contract sought to be established as obliges us, upon the clearest
principles of justice, to admit evidence of that contract, and

2 L ' enforee its complete observance.”* The doctrine relied upon in
17 & N X Seottish U, Ins. Co. v. Queensberry (1842) 1 Bell Se. App. Cas. 183.
‘::I"I ‘ 'In Rose v. Hickey (unreported), the effeet of which is stated in Cassels's

Dig. p. 5

it was held that parol evidence was admissible to shew that the
solute

onveyance was intended to take effect as a mortgage. It was also
deelared that the judgment of the court below, so far as it proceeded on the
ground that the testimony of the plaintiff, C. H. Rose, required confirmation,
was correet, and ought to be affirmed.  The decision appealed from was
rendered in Ontario (1878) 3 Ont. App. Rep. 309,  (See next section, note
S, post But no opinion was expressed as to the peculiar doetrine applied
plaiutiff in that Province, _

. | For another which indicates an aceeptance of the unrestricted doctrine,
see MeMicken v. Ontario Bank (1891) 20 Can, 8. C. 548,

In Robinson v. Chisholm (1894) 27 N.8. 74, a Nova Svotia decision in
which the admissibility of parol evidence sserted without any qualifi-
cation was affirmed; but no allusion was made by the supreme court to this
aspeet of the ease.

Stewart v. Horton (1850) 2 Grant, Ch. 45. The circumstances relied
upon were, that the eonsideration was inadequate, that the assignment was

ude by an imprisoned debtor to his ereditor, and that certain witnesses
ed that the agreement was one far security merely,
v. De Tuyll (1850) 1 Grant, Ch. 227, Blake, Ch., said: “It
is true that in cases like that now under our consideration, possession is not
changed upon the contraet, but possession is continued in :{m«-l opposition
to the written contract; and one feels strongly that 4o suffer a mortgagor

o she

who continues in possession under a parol contract for redemption, to be
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this instance may be regarded as representing one particular
phase of the more comprehensive one which was expounded in
several cases decided during the next few years. The effect of
those cases is that, for the purpose of proving that an instrument
of transfer, absolute in form, was intended to operate as a mort-
gage, parol evidence is not admissible unless a foundation for its
admission has first been laid by the introduction of testimony, the
quality of which is defined by such statements as the following
that the party who alleges that the transaction was a mortgage
must “shew by something which does not depend upon parol
evidence that there is reason to believe the instrument does not
truly speak the agreement made;”+ that “there must be evidence
of some fact—something done that cannot be accounted for other-
wise than by inferring a new and different agreement than the

treated as a trespasser and charged with rents and profits, would be to su
tion a fraud as flagrant as could oceur in any case that ean be suggested,  But
whatever the result may be, where eontinued possession is the only circun
stance upon which the admission of parol testimony is rested, we think tha
no doubt can exist where the parties have so dealt as to render such con
tinued possession clearly referable to the parol agreement—as for instan
by the demand and payment of interest, or the demand and payment «
debt, or any portion of it, which has been the case here.” See als
remarks of Spragge, V.C., on the second hearing of the ea Grant, Ch. 360
‘Howland v. Stewart (1850) 2 nt, Ch. 61. In the judgment delivered
for the court, Burns, J., said: “Assuming for the present that the evidence
does clearly prove that the defendants did agree to execute such a bond us
stated, the question is whether parol evidence is sufficient to establish what
the plaintiff contends for; or rather, the true way to look at it is, treating the
plaintiff’s case as true, according to the legal effeet of his statements when
taken altogether, can an agreement, resting entirely in parol, to execute a
bond for reconveyance at a future period, be received to control the positive
effect of the conveyance? Or, in other words, can the nonexecution of such
bond at the future period, whenever that may be, be treated as such a froud
that parol evidence of the agreement may be received to control the effect of
the conveyance? We understand the plaintiff to rest his ease upon the pro-
position that in all cases where the question is mortgage or no mortgage, parol
evidence is admissible, and that such evidence is receivable to shew that an
agreement or defeasance was afterwards to be executed; that is, what was
necessary to constitute the tran tion a mortgage was agreed to be reduced
to writing, and consequently equity would consider an agreement to reduce
the agreement to writing as a matter outside the statute of frauds. There
is no pretense that the deed was obtained upon any other footing than that
of a verbal promise to execute a bond at a future period, and the fraud con-
sists in the defendants not performing that promise. No fraud was commit-
ted at the time'of the execution of the conveyance, nor does the plaintiff pre-
tend there was anything unfair at that time. He executed the deed, we
knowing what the contents were and their effect, and did so on the de
dants’ promise to execute a bond at a future time. The fraud of the de
dants was therefore committed when they refused to execute the bond, and
the plaintiff’s case is in fact an attempt to carry that back to the time of the
giving of the conveyance, and to engraft upon the conveyance, for the pur-
pose of controlling its legal effect, the subsequent fraud of the defendants in
refusing to comply with their agreement; the evidence of that agreement rest-
ing entirely in the recollection of witnesses, without any manifestation by
writing in any way, or any acts of the defendants inconsistent with what the
deed purports to be ypon’ the face of it. We find no case where a court of
equity has decreed the performance of such an agreement as the plaintiff
states and denied by the defendant, and can nowhere discover any authority or
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deed imports;” ¢ that parol evidence is only admissible “after
it has been made manifest by written evidence legally admissible,
or by the conduct or admission of the party, that the transaction
could not have been such as the deed represents it to have been;™ ¢
that, “if a foundation had been laid for the reception of parol
evidence by proof of any fraud charged against the defendant,
in declining to execute a defeasance which he had agreed to execute,
or in obtaining the deed in its present terms by any deception or
contrivance; or if facts had been proved from which the court
could see elearly that the conduet of the parties sinee the assign-
ment had been inconsistent with such a transaction, as the deed
alone would import, then parol evidence might have been admis-
sible to explain the real intention of the transaction;”’ “that
there may be facts shewn, either by written or verbal evidence,

rticular
wled in
flect of
rument
L mort-
for its
mny, the
lowing:
ortgage
1 parol
0es not
vidence
r other-
wan the

principle which can be adduced to support such a case. . . There is

to ».-I!(w"- no doubt that in eases of aceident, mistuke, or fraud, courts of equit) con-
. B stantly in the habit of admitting parol evidence to (umli(y and correet, and
."‘l:'v‘;"‘l' even to defeat the terms of written instruments; but the plaintiff, in our opin-
un (R}

ion, misapplies in this case the effect of the cases decided on these heads. If
we were to hold that simply to prove an agreement to give a defeasance at a
future time, and that the not giving it was such a fraud that equity would
decree specifie performance of it, we are quite sure it would be so Leh\ for the
first time. We can discover no principle which applies to mortgage cases

uch con-
instance
nt of the
also the

Ch. 369 different from other cases, as to the reception of parol proofs, but in every
lelivered case where parol evidence has been received, there has been something inde-
evidence pendent of the parol evidence to shew the transaction different from what
bond s the deed expresses before the proof is let in, and then the evidence is receiv-
ish what able for the purpose of explaining the transaction. The whole current of
ating the authority shews this to be so, and it at onee explains the grounds upon which
its when 3 equity acts, and proves that no conflict whatever exists between the two
xeeute a . jurisdictions in the reception of such proofs.

l";“‘y“'i; ‘Greenshields v. Barnhart (1851) 3 Grant, Ch. 1.

: ': f“‘;". “Matthews v. Holmes (1% rant, Ch. 32, reversing 3 Grant, Ch. (U.C",)

There Robinson, Ch. J., said: “We cannot properly accede, I think, to the
wd way in which it has been stated in argument, that parol evidence may
always be reeeived to vary or contradiet a deed upon the question of mortgage

effect of
the pro-
ge, parol

v that an or no mortgage, because the very question involves an inquiry into an imputed
rhat wa fraud.  The argument seems to be this: | se it would be fravdulent in
reduced any man to set up a conveyance as absolute, which it was intended he should

hold only

o security (though it was made absolute in its us), therefore
There iberty to shew by any kind of evidence, and without regard to
han that what is contained in the seventh elause of the statute of frauds, that the
aud con- grantee in the deed did verbally agree that his absolute conveyanee should

be aeted upon and used by him only as a security.  The reason of this thing,
I think, lies the other way. . . What I do not aceede to is, that a party
holding an absolute conveyance of an estate is linble to have his interest cut
down to a mortgage by parol evidence alone of his verbal admission, at the

o reduce

comnut-

ntiff pre-

ne defen- time of making the deed or afterwards, or h\'“un,\' mere verbal statements of
ond, and witnesses as to the nature of the transaction.

1e of the "Munro v. Watson (1860) 8 Grant, Ch. 60, reversing 6 Grant, Ch. 385.
the pur- In the reversed decision, however, Blake, Ch., referred to two circumstances
wdants in us shewn by the evidence, viz., (1) that the value of the improvements on the
rent rv;l' land was three or four times as great as the amount paid by the defendant ;
ation by

and (2) that the plaintiff continued to receive the rent of the property for two
what the years after the assignment. It would seem that, under the (fm‘(ﬁnc with
L court of reference to which the case was decided, such facts as these might reasonably

||lxnnuﬁ be regarded as “laying a foundation” for the introduction of parol evidence.
hority or
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in which it has been explicitly affirmed, no particular importance
can be attached to the faet that it was not distinetly relied upon
in these cases.  But in one instance it seems to have been not
merely ignored, but econtravened. !

I'hie following elements have been adverted to as being sufli-
cient 1o “lay a foundation” for the admission of parol evidence:
The fact that, after the exeeution of the given instrument of
transfer, the transferor continued in possession of the property,
ited it as his own; 't eircumstances disclosed by the

and 1

the tnstruments consisted of o deed and o writing by which the grantors were
given the right of repurchase, and time was deelared to be of the essenee of
the contract, was held not 1o be o mortgage, for the reason that, while the
gravtor's attorney and the grantee were earrying on a correspondence re-
g ¢ the afair, both hefore and after the expiration of the period allowed
for repurchase, the grantor made no objection to the grantee’s construction
the contraet a= being an absolute sale.  The earlier in which the
eom rw tenee of oral evidenee was disenssed were not referred to
In MeAlpine v. How (1862) 9 Grant, Ch. 372, an assignment of a hond
for the conveyanee of land was made from a debtor to his ereditor, by a writ
ing absolute in form, but the ereditor at the same time exeeuted a memoran-
dum shewing such assignment to be by way of seeurity only.  Subsequently
the debtor executed another absolute assignment without receiving back
any stueh memorandum from the ereditor.  The decision pros ed simply
upon the ground that the evidence offered to shew that the assignor was to he
interested in the proceeds of the land over and above his indebtedness to the
assignee was insuflicient to overcome the effeet of the instrument itself. Com-
menting upon the testimony of a witness as to astatement made to him by the
wsignee, which “eould not be reconeiled with any otherstate of things than
MeAlpine being entitled to the surplus of the arbitration mone
ing the debt of the defendants,” Esten, V.C. said: “The evide
by this statement, whieh was made, MeMillan says, not onee, but r
e probably in conversation with others or another of the de
dwavs to the same effeet, and as o fact is incontestable, appears to me so
strong that it has almost convineed my mind of the truth of the plaintiff's
contention.  Upon reflection, however, 1 think it insufticient to overbear the
effect of the form of th I cannot imagine why, if the transae
tion were the ereation of a new see and not a purchase, it should not have
wstied that form, Upon o former oceasion s memorandum was delivered
» MeAlpine, indieative of his right of redemption.  The parties, therefore
were alive to the importanee of such n provision.  Not only is any such pro
vision omitted in the latter transaction, but the statement with regard to the
ment of the eonsideration is utterly incompatible with the fact of ~lu~
trament being o mere seenrity, and the variation of phraseology as regards
o the proceedings agrees with the vie As there was no “founda
in this ease by extrinsie testimony independent of the parol evidenes
L it 15 elear that, under the de ine a8 to that prevequisite, the eas
lsve been decided without any diseussion of the probative weight of
nent referred to
Farge v. De Tuyll (18500 1 Grant, Ch
Che 5205 Barnhart v, Greenshields (I8
INSSH 6 Ont. Rep. 625
pinean v, Gurd (1851 2 Grant, Ch. 312, it appeared that, when a
e of plaintiff's lands was about to take place, he agreed with the
that the latter should buy the property at the sale, pay for it out
he defendant's) own funds, and give the plaintiff two years to repay
he property was then sold for about one fifth or one eighth of s
the defendant, who paid for i, The plaintff was allowed to remain
on for two years under the agreement, and to make valuable im
1 on the property, and he also made payments which the grantee’s

Papineau v. Gurd (1851
1) 3 Grant, Ch. 1 Mundell
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contents of letters and other documents written by the parties
the fact that, when third persons holding a mortgage on 1 : “',
property in question instituted a foreclosure suit, the grantee bl in.—T1
taken an active part in assisting the grantor, as owner of the equi WiPne 4
of redemption, to reduce the amount claimed to be due on In
mortgage, and also to have the time extended for payment of 1 bl
mortgage debt;'+ and the failure of the parties to come to m any st
definite understanding as to the value which, for the purposes ¢ Pepper
the transaction, should be ascribed to the property conveyed evidend
The parol evidence which, in the absence of the above specifi missibl

or similar elements, is regarded as incompetent, is that whicl duced.
consists of oral statements made by the parties with respect At
the quality of the transaction. SORE
can be |
answer shewed to have been made as interest.  Blake, Ch., said: “The | one is
tiff has acted upon the parol agreement in such a way that it would be a fraud Pr -
upon him unless it were performed.  He has been placed in a situation w TOVII

makes it against conscience that the defendant should be allowed to
on the want of writing a bar to his relief; and therefore the parol evide
is, of ne ity, as it were, admitted. And, being received, establishe
our opinion, the plaintiff’s case

""Rose v. Hickey (1878) 3 Ont. App. 309. Patterson, J.A., was of «
ion that the letters in question were not “clear and unambiguous,” and, b

1s consistent with the theory of a mortgage as of a sale, “fell short of « taet uy
lishing that the conveyance was not intended to be what on its face it pury abject of
ed to be.”  One of the letters contained the following words: “Pay i s ha
advances, as agreed, and you can have your property The learned by such ¢
observed that the word “advances” is “usually employed to denote 1 et by ey
paid which is to be repaid, but it does not necessarily mean more than re thar
luy,” or ‘money out of pocket Burton, J.A., did not express any def own to a
opinion upon the particular aspect of the evidence; but Blake, V.C', e reduced te
ered that this letter and certain memoranda of amounts paid for the gra fie plainti
furnished, within the authorities, ample ground for the admi n of v l. mean
testimony ‘I‘ ‘, t
Bernard v. Walker (1867) 2 U.C. Err. & App. 121 '\'\'j
In Bernard v. Walker, supra, the plaintiff relied on the following eir llowed to
stances, of which there was evidence: First, that aceording to the defend vitnesses |
deposition in this case, and from the other evidence, no certain sum wa f the 281
or agreed to be paid as the price of the land, nor anything said or con leed
between the parties in regard to its value, nor any reckoning of the m hsolut
which the grantees in the deed had already paid to the eity on the plai | vith h
weeount, or of the amount which they would be ealled upon to pay there Nee alsc
nor any amount brought forward, or spoken of as being due by Thomy SG0) 8§ Gy
the plaintiff on their mutual transactions; though it had been underst Crinns
that any debt due by Thompson should be allowed to be set uga ke
moneys advanced or to he advanced by the grantees in the deed to the .
on aceount of the plaintiff.  Robinson, Ch. J., said: “If the transacti ot
really such as Bernard represents, —simply a sale of the land in consider “;,’
of whatever elaim Thompson and Bernard might have upon the pla to Lord |\.'
for indemnity,—it would ecertainly seem strange that the parties shou
entered into no ealeulations to ascertain how far the land would or wo I Ihe onl
be a just satisfaction of the indemnity which the sureties would have : Ch. ¢
right to elaim dowr
1oIn Greenshields v. Barnhart (1851) 3 Grant, Ch. 1, Robinson, Ch. J -

said: “Besides what was said respecting the possession, 1 find nothing

evidence of any of the witnesses on which [ ean suppose it to have bee
agined by the plaintiff that he could expeet us to hold the case to be take
of the statute of frauds, unless it be what is said by John Barnhart. Wi
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21. Upper Canada and Ontario, criticism of doctrine adopted
in.—The doetrine stated in the preceding subsection is open to
three objections, any one of which would seem to be fatal.

In the first place, it is not warranted by the English decisions
as a whole.  Only one of those decisions ean be said to afford it
any support. Towards the close of the eighteenth century,
Pepper Arden, M.R., expressed the opinion that certain parol
evidence which he received would have been treated as inad-
missible if certain written evidence had not been previously intro-
duced.'” But the views of a judge of such mediocre ability are
manifestly of no importance, when it is apparent that they were
inconsistent with the rest of the authorities.'s The utmost that
can be affirmed with regard to the English cases apart from this
one is, that the decisions as rendercd are in harmony with the
Provineial doctrine to this extent, that, in the various combina-
tions of elements upon which the conclusions arrived at in each
instance were based, there is generally found one or more circum-
stances of the same nature as those which, under that doetrine,
are regarded as supplying a sufficient foundation for the admission

not aet upon what he said he was told in May, 1834, or at any time, about the
t of giving the deed, and that it was to be a security, If the statute of
frauds had never been passed, the deed would not be allowed to be affee
by h evidence. A plaintiff suing on a bond for £1,000 might be as well
met by evidence that he had been heard to say he was never entitled to elaim
more than £500 under it; and why should not a mortgage for £2,000 be cut
down to a mortgage for £1,000 by parol evidence, as well as an absolute estate
reduced to one that is redeemable? . . . Mere parol evidence, such as
the plaintiff’s father swearing that both parties told him that the assignment
was meant to be only a security, ean never of itself be allowed to unsettle
the title under the deed.”

In Bernard v. Walker (1862) 2 U.C.. Err. & App. 121, Robinson, Ch, J.,
said: “We must hold, I think, that the plaintiff in this ease should not be
allowed to redeem, if he had nothing to rely upon but the verbal evidence of
witnesses that the defendant Bernard had, either at the time of the deed
of the 28th of Oetober, 5 ited, or afterwards, admitted that
that deed was only taken as a seeurit) 1 was not intended to operate as
i absolute conveyance,  Still less eon 1y evidenee avail of conversations
had with him before the deed was made.

See also Matthews v. Holmes (1853) 5 Grant, Ch. 1; Munro v. Watson
1860) 8 Grant, Ch. 60; Rose v. Hickey (18758) 3 Ont. App. 300

Cripps v. Jee (1793) 4 Bro. Ch, (Eng.) 472, See § 16, note 3, ante.  This
case was eited in Le Targe v. De Tuyll (1850) 1 Grant, Ch, 227, as “warranting
this proposition: that where it is clear from the written evidence that the
agreement really made between the parties was not that stated by the deed,
parol evidence will be admitted.” The words quoted were wrongly ascribed
to Lord Kenyon.

"¥The only case cited by the Master of the Rolls was Irnham v. Child (1781)
1 Bro. Ch. 92, 2 Dick. 551 (see § 9, note 2, ante), in which Lord Thurlow had
laid it down that, in the absence of allegations of fraud or mistake, the re-
decmable quality of an annuity could not be shewn by parol evidence. But it
is well settled that mortgages and annuities stand in this respeet upon a dif-
ferent footing.  See note 2, ante. This distinetion, it should be observed,
was evidently not understood by the court which in Greenshields v. Barnhart

ING1) 3 Grant, Ch, (U.C) 1, treated the annuity cases as being precedents in
point

=29 p.L.R.
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Annotation.  of parol evidence Indeed an attempt has been made to just
the doetrine on this very ground But as no English judge ex ()
the one just mentioned has ever formally and explicitly recogn
it, the hypothesis that the English and Provincial cases ean the w

reconciled upon this footi is manifestly untenable I'he

nificance of this consideration is greatly augmented by the
cumstance that, although some of the Provinecial eases have
affirmed by the Privy Council upon the facts as presented
nents do not contain any words that ean Ix

denoting an approval of the

wineial doetrine

seems impossible to avoid the conelusion that the adoption of 1 frand

doetrine resulted from an imperfect acquaintance with the Eng
precedents which are reviewed in §§ 15, 16, ante It
reasonably be supposed that, if the attention of the courts w
judgments established the doctrine had been directed to all t
ler | | ‘ intl point of the | (
¢ ¢ ' | h all the English de nly nece '
hicl I ted | he P t Lineol \
1859) 4 De G, & J. 16, 25 L.J. Ch. N.8. 70 W p. 350, 1
! hich T I.J I mat
n was to | y \ 2 ed of
hich ¢ | he fat) f the " acr. had
t the f the ' I fter | leath, tl
rd I 1 olle 1 ! rea \ I} )
juish tl | Sucl lenee seems to ha been « I
1 e ‘ ! ! I ra na ool | the Pr o
el Und ' ewhat wth
cour i \ it hie e T } il
tr | | See ( ] Durl N
Grant, Ch. SO: R Hick IN7TS) 3 \pp. 309
In Matthe H ‘ 15 G ) Robinson, C.J
1 hex hict .
' ' het flord | | » f
tl r the § ™ \ { mortgag
Rug AT lenee \ | |
and not ] | ther fs: |
case met hing ' the report he
f the ad he answer or {
part lealing ith the prop (
f | e | { holding th
Iv 1 | 1 ned then |
ber | { Par
t ' ro noth
\ ( has @ | h of ;
which opens the door wr to the re f | evid -
\ held be an error hich subsequent dec ns have correeted Y
see Barnhart v. Gre hields (1853) 9 Moore, P.C.C. 18, aff
| Grant, Ch. (U( 1; Holmes v. Matthews (1855) 9 Moore, P.C(
firming 5 Grant, € U.CoHl
! ! The list of suthorities cited in what may be regarded as the lead hat the d
- Howland v. Stewart (1850) 2 Grant, Ch. (U.C.) 61, is very incomp

the eases which have followed it did not enlarge the hist to any gre (
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justify decisions, the position taken by them would have been _cliﬂ’vrvnh
except Owing to their inadequate knowledge of the uhlor authorities ‘I?!'_\'
snized failed to. grasp the two fundamental coneeptions upon which
ean Ix the whole law of the subject hinges, viz., (1) that the ground upon
he sig- ] which parol evidence is deemed by the English court of chancery
he cir- to be admissible for the purpose of shewing that an instrument of
re heen transfer, absolute in form, was intended as a mortgage, is \'lll‘l]ll:\‘
ed, the constructive or quasi fraud: and (2) that eases in which it is
be cone sought to affix the quality of a mortgage to an instrument of that
NETHR { - character constitute the only elass in which that deseription of
of that fraud is recognized as a grnuml for admitting parol evidence to
English control the words of a written contract,

It may If the troe ground of the admissibility of parol evidenes had been ade
§ whose quately understood by the court which decided Howland v. Stewart, supra,
1 thos it would not have taken so much pains to demonstrate that aetual frand eould
. not be inferred from the mere fact that the grantee had violated a specifie
promise to give a bond for reconveyance.  Under the English doetrine that
doctr e 3 cirenmstance wonld simply have been regarded as evidenee of the intention
) AR pous entertained by the parties at the time the In the same
. Wrig A 1719) Prec. in
hert one of the propositions put is, that where it was agreed that the mort -
hat e i ild be in the old form, the one then in use, and that the mortgagor
j A" ceute an ahsolute hould be a defeasanee from
PmORY 0 wed womortgage.  The following comment was
i, Jo 5 this statement: “What un loubtedly was meant was not  merely
b e o to be executed at some future period, but one
uld v 9 ither prepared or in course of preparation, and the party refused
o i for the ease itself shews that a distinetion was taken where the
rts ! ame to an agreement, but the same i never reduced into writing, nor
hat thos any proposul made for that purpose, so that they wholly rely upon their
heir doc: ¢ parol agreement, in which ease it is stated, that unless this be
(1870 ! faet, neither party e

v specifie performan
case where there is an

are given and preparations made for
which enses the court gives relief.” e court omitted to mention, and &
parently was not at the “proposition” thus referred to was me
statement of the effeet of an earlier decision, rendered by Lord Nottingh
soon after the enactment of the statute of frauds.  Several other versions of
his statement are set out in § 16, note 1, ante, and it is submitted that neither
in the one referred to by the court (which, it may be remarked in passing, is
not aceurately quoted) nor in any of the others is the i
for the view that he had in mind merely the conseque u refusal to exe-
cute a defeasance contraet under eireumstances indieative of the conelusion
that the grantee was guilty of actual fraud in respeet of procuring the execu-
tion of the absolute deed
The passage quoted in note supra, from the judgment delivered in
Matthews v. Holmes (1853) 5 Grant, Ch. (U.C.) 1, affords another eurious
illustration of the length to which the Provineial courts have gone in attempt-
g 1o explain away the English authorities
In Le Targe v. De Tuyll (1850) 1 Grant, Ch. 227, Blake, Ch., observed:
We think that the law of England, by which we are governed, knows no
distinetion between mortgage and other contracts, in this respeet, and that
the question whether parol evidence should or should not be received is to be
solved on principles generally applicable.”  The learned judge also admitted
ding case that the doctrine which was being adopted by the court wus inconsistent with
plete the broad statements made by such eminent text writers as Ill.lllvr ¥ Co. Litt,
vol. 2 p. 205, note 96; Powell, Mortg. 15, 1254, with Coventry's note; Coote,

i SR,
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A second objeetion to the doetrine is that, in the form in whi
it has been enunciated and applied, it involves a manifest inco

sistency. If the position had been taken that only written.evidence

was competent for the purpose of laying a foundation for 1
introduction of parol evidence, a definite and perfectly logi
theory would have resulted. But it is clear that the cirem
stances which are regarded as appropriate to “lay a foundation
(see preceding section) are of such a character that they mi

ordinarily be shewn, if at all, by parol evidence. Indeed, it has
been explicitly laid down that they may be established “either

by written or verbal evidence,”#¢ In this point of view it is ¢l
that the doctrine operates so as to create a purely arbitrary
tinetion between verbal evidence which relates to circumstan
appropriate to “lay a foundation,” and verbal evidence wl
relates to those statements of the parties which cannot be pro
until the foundation is laid

Finally, having regard to the language used and the decision

rendered by the Provincial courts, it seems to be imposs
to avoid the conclusion that, for the purpose of the doctr
umed to connote

the expression “parol evidence” is
evidence concerning oral declarations Such a connotatio
usage.*s There can b

certainly not warranted by ordinary

question but that the expression “parol evidence,” as commao

understood and employed, is synonymous with “oral eviden
and that it is equally applicable, irrespective of the nature
the subject-matter of the evidence.

22. Other Canadian Provinces, exclusive of Quebec. I
the other Canadian Provinees in which the common law
ministered the admissibility of parol evidence has been affin
without any qualification
Mortg. p. 25. The statement in Coote on Mortgages, was also delil
disregarded in Howland v. Stewart (1850) 2 Grant, Ch. (U.C.) 61

should have been so lightly brusghed

remarkable that these authoriti
Provineial doetrine was established, o

in the earlier eases by which the
more remarkable that, so far as appears from the reports, it has neve
oceurred to any judge or counsel to make a further investigation for tl
pose of ascertaining whether authors of such high reputation might ne
all, have correctly understood the real effect of the English decisions

iSee Bernard v. Walker (1862) 2 U.C. Err. & App. 139

SA few American cases in which a similar meaning has been as¢
the words “parol evidence' are cited in § 2 note 3, ante

#Arnold v. National Trust Co. (1912 \lta 7 D.LR. 754; Wi
Stimson (1909) 14 B.C, ¢ Rutherford v. Mitchell (1904) 15 Manit
Rep. 390; Winthrop v. Roberts (1907) 17 Manitoba L. Rep. 221; Hi
Frizzle (1863) 10 N.B, 6! deaton v. Wilbur (1906) 3 N.B. Eq. Re
Robinson v. Chisholm (1894) 27 N.8. 74; Fraser v. Murray (1901

186 (action of replevin); Blunt v. Marsh (1888) 1 Terr. L. Rep. 126; |
man v. Handley (1899) 4 Terr. L. Rep. 266

In Lamont v, Olson (1911) 18 West L. Rep. (Can.) 200, the question wl
parol evidence was admissible to shew that a bill of sale was intend:
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n which 23. Quebec.—By § 2040 of the Civil Code, enacted that it is
§ inoon- “conventional hypothee cannot be granted otherwise than by
vidence acts in authentic form.”  So far as the present writer has been able

for the to ascertain, this prm'iﬁim\ is not subject to any qualification
logical except that which is created by § 991 of the Code, under which
cireum- b “error, fraud, violence, or fear and lesion are causes of nullity in

dation” contracts.”

Wwomust : 24. Australia.—A doctrine of the same unqualified character
[, it has as that which prevails in England and in most of the Canadian

“either courts has been applied in Vietoria ** and New Zealand, *»
is elear
ary dis-
istances
+ which 25. Generally.—That a conveyance in trust is fundamentally
proved dissimilar from a conveyance by way of mortgage is apparent
from two considerations. The essence of the former is a “econ-
fidenee™ reposed in the grantee with respect to the property in
question, ' while the latter—at all events under that equitable
theory with which alone we are concerned in the present discus-

VII. Competency of parol evidence considered with relation to the
distinction between trusts and mortgages.

ecisions
possible

octrine, . "
faanial sion—operates merely so as to subject the property to a lien.
m.l.;. s Again, the former “is an abselute and indefeasible conveyance of

the subject-matter thereof, for the purpose expressed; whereas
the latter is conditional and defeasible.””*  In either of these two
points of view it is clear that the ultimate issue to which the evi-
dence is directed in a case in which a trust is alleged is entirely
. different from that which is presented in a case in which the theory
of an intention to ereate a mortgage is relied upon.  The distine-

In a tion between the two classes of transactions has frequently con-
stituted the determinative factor in ecases in which it has been
held or assumed that enactments which provide that express
trusts in respect of real property shall be authenticated by writing
liberately do not preclude the introduction of parol evidence for the purpose
! of shewing that an instrument which purports to convey
property of that deseription absolutely was intended to operate

1 be no
nmoniy
idenee,”
wure of

v s ad-
affirmed

Wer sinee as & mortgage;* and in cases which have proceeded upon the i

the : " y i
not o mortgage was raised in a court of first instance, but left undecided, because a "
A determination of the point was regarded as being unnecessary under the

circumstances.

el e

*"Halfey v. Imm (I873) 4 Austr. LR, 147; Young v. Mook Ah Meng (1891)
17 Viet. L.R. 143

**Driver v. (xmum (1888) 7 New Zealand L.R. 134 (interviews prior to the
execution of the deed).

'See the dvhmhum of “trusts” in Lewin on Trusts, 12th ed. p. 11, and
Perry on Trusts,

* Hoffman v. Mackall (1853) 5 Ohio St. 133, 64 Am. Dec. 637,

. ' For cases in which this trine \uu axplicitly affirmed with reference to
deeds, see Taylor v. Luther (1836) 2 Sunwn., 232 Iﬁl Cas. No. 13,796, per
Story, J.; Amory v. Lawrence (1872) 3 CIiff. Fed. Cas. \u 36, per
Clifford, ! Glass v. Hieronymus Bros, (1°9) 1 25, \la 140, 82 Am. St. Rep.

e
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H
ground that the rule under which such evidenee is treated as b mort
admissible for the purpose of converting an absolute convevan to th
mto a mortgage “affords no ground for saying that a pan affix 1
trust can be upheld™ in respect of property that falls within 1 demp
scope of such provisions, ¢ and «
26. Distinction not always observed by courts in cases in- such
volving the admissibility of parol evidence to establish a mortgage asar
Notwithstanding the well-marked distinetion between tru the el
and mortgages and the very important consequences whicl transi
imvolves, it has frequently been ignored to this extent, that Spons
cases involving claims or defenses based upon the theory that 1 the pi
mstruments of transfer in question were intended to operat mder
mortgages, the transactions have been designated as trus a suffi
Some illustrations of such phraseology are given in the footnot 27.
These transitions from one point of view to another, and 1 (re
consequent imtermingling of two distinet juristic conception I8 alwe
doubtless a result of the circumstance that the extrinsic evide which
15 frequently of such a nature that the transaction is suscept n juri
of being construed, according to the point of view, cither a ny p
225, 28 No. 71: Hovey v. Hole b (1850) 11 111, 660: Brown v. Folle No neq
155 Ind. 316, 58 N.E. 197; Kelso v. Kelso (1806) 16 Ind. App. 615, 44 ol cou
1013, 45 N.E. 1065; Greenwood Bldg, & L. Asso. v. Stanton (1902 limitat
38, 63 N.E. 574; Jones v. Gillett (1908) 142 Towa, 506, 118 N\
1 N.W. 5; Dusenberry v. Bidwell (1912) 86 Kan. 666, 121 Pae. 1008; | b
on v. Atwater (1859) 7 Mich. 12; Harper's Appeal (1870) 74 Pa. 320
Sturtevant v. Sturtevant (1815) 20 N.Y. 39, 75 Am. Dee. 371 "‘
distinetion adverted to in this case v Wso recognized 1 barr ( |
IS70) 3 Lans. (N.Y 68; and Barton v. Lyneh (1803) 69 Hun, 1 j 2 -
Supp. 217, See also Nevius v. Nevius (1907) 117 App. Div. 236, 101 )
Supp. 1001, where it was held that parol evidence could not be int :
by a plaintiff who had specifically ! that the | e in que  ngole
executed as one of trust.  See, howe § b D rh
SIn Munre Watson (1860) 8 Grant, Ch. (U.( 60, the court o
the main question was whether the deed “was intended to be subjeet t of
that the defendant would recony 1 his re payment of |
debt and interest
Hickey (187%) 3 Ont. App. Rep wterson, 1A
idence on which the ellants rely for the purpo hought
leed was only a trust; and enabling them to giv '
1843) 1 How. (U.8.) 118, 11 L. ed. 69, the cor efl
yjeet to a seeret trust, for the security of mone 3 f Dr
Nixon to the grantor In another part of the o)
circumstances were said to “raise a violent presumption of a s
nd to indieate that the deed was “meant to secure advances the stas
In Babeock v. Wyman (1856) 19 How, (US ), 15 L. ed. 604
said We think that there ean be no reasonable doubt that the deed |
troversy was intended to be a mort gage And this brings us to the secor wing t
of inquiry: Can the trust be established by parol testimony In had
place the court said Although the trust is denied in the answer, tl 1o press |
circumstances in the e which go strongly to establish it he rec
In Carr v. Carr (1873) 52 N.Y. 251, an agreement under which t} G
chase price of land owned by A was to be advanced by B to C, and B he 1l
take the legal title as security, was referred to as having created a “t

the nature of a mortgage for the security of the lender
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mortgage or as a trust.  This remark is more especially applicable
to the cases in which the unexpressed terms which it is sought to
affix to the contract comprise, in addition to the mere right of re-
demption, certain alleged arrangements with respeet to the control
and disposition of the subject-matter by the transferee.  Under
such cireumstances, it is possible to consider the transaction either
as a mortgage or a trust, according as the attention is fixed upon
the element of a furnishing of security for money advanced by the
transferee, or upon the element of his assumption of a certain re-
sponsibility with respect to the use as well as the reconveyance of
the property.  But the fact that the evidence may be regarded
under either one of two alternative aspects scarcely seems to be
a sufficient justification for speaking of a mortgagee as a trustee.

27. Admissibility of parol evidence on the ground of fraud. -
(a) Generally—The general principle under which parol evidence
is always competent for the purpose of sustaining a claim or defense
which is based on alleged fraud has been sometimes relied on even
in jurisdictions in which the statute of frauds does not contain
any provision as to express trusts, and there was consequently
no necessity to invoke it.¢ But the results of its application are
of course most striking in cases decided with reference to the
limitations of such a provision.

(b) English decisions—The English doctrine has been thus

“In Martin v. Martin (1855) 16 B. Mon. (Ky.) 8, a court commissioner sold
a tract of land belonging to Josinh Martin to satisfy a judgment.  Draffin
bought the land for Josiah Martin to prevent, as he informed him after the
sale, u saerifice of his property Draflin afterwards transferred the henefit
of his purchase t Martin, with the agreement that he was to take Draffin’s
place in the purchase, pay the money bid by him for the land, and, when
his brother paid him, he was to have the land back.  After this transfer by
Draffin, E. Martin proe nrul an order for a conveyvanee of the land to himself.
In a suit brought by | h Martin to cancel the deed and have the posses-
sion of the land surrendered by him, it was held “that, although the agree-
ment was in parol, it w s a trust that the purchs could not refuse to per-
form.”  The court said: “The property was acquired by the defendant when
the plaintiff had no right or power, in law, to redeem or repurchase, but Draffin
bought the property for the plaintiff, and was, in fact, holding it in trust
for him, and the right to redeem being coneeded, he could as effeetually have
obtained it as if, by law, he could have enforeed its surrender.  He was as
effectunlly lulled into repose, and his exertions to make a personal redemption
from Draffin were certainly prevented, by the wgement with the de-
fendant, as was the debtor by the arrangement with Coffey prevented from a
redemption in person, in the » quoted from B. Monroe. . . Toapply
the statute of frauds as a barrier to relief would be to make the statute
aninstrument for the perpetration, instead of the pr- vention, of frauds.”

In Frazier v. Frazier (1008) 32 Ky. L. Rep. 1 108 S.W, 889, land be-
longing to an ex-slave had been pure thased at a lnlu- al sale by a person who
had orally agreed to permit him to redeem it. { pon that person’s beginning
to press for payment of the amount so expended, the property was conveyed,
ut the request of the ex-slave, to the son of his former master.  The lave's
evidence that his master's son was to hold the property on the same trust
us the third person was aceepted as true by the court, being corrbborated by
the direet testimony of that fwrmn and others, and nl-u by the fact that the
sum advanced was much smaller than the value of the property.
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Annotation. gtated by the Court of Appeal: “Itis . . established | The s
series of cases, the propriety of which cannot now be question ci
that the statute of frauds does not prevent the proof of a frau the a
and that it is a fraud on the part of a person to whom land is « been §
veyed as a trustee, and who knows it was so conveyed, to di that
the trust and claim the land himself. Consequently, notwit ahove
standing the statute, it is competent for a person claiming la tai
conveyed to another to prove by parol evidence that it was in whi
conveyed upon trust for the claimant, and that the grantee, kno wbsolu
ing the facts, is denying the trust and relying upon the form « to suy
conveyance and the statute, in order to keep the land himself I I‘l.‘
least
Lindley, L.J., in Rochefoucauld v. Boustead [1897] 1 Ch. 196 (judgr presen
delivered for the whole court I'he learned judge thus reviewed the
authorities In Bartlett v. Pickersgill (1760) 1 Eden, 515, 1 Cox, Ch. tain, tl
15, 1 Revised Rep. 1, the trust was proved, and the defendant, who

it, was tried for perjury and convieted, and vet it was held that the st
prevented the court from affording relief to the plaintiff But this case
not be regarded as law at the present day I'he case was referred to in J
v. Smith [1891] 1 Ch. 384, 63 N.8. 524, 30 W Rep. 396, and was tre
w8 still law by Kekewich, J.; |.m his attention does not appear to have |
called to Booth v. Turle (1873) L.R. 16 Eq. 182, 21 Week. Rep. 721, n ¢

Davies v, Otty (1865) 356 Beav. 208, 5 New Reports, 301, 34 L.J. Ch. N.5 10 go 1«

12 L'T.N.8. 789, 13 Week. Rep. 484, both of which are quite opjx o lian
Bartlett v. Pickersgill, supra. So is Haigh v. Kaye (1872) L.R. 7 Ch. 4«
LJ. Ch. N.8. 567, 26 L. T.N.8. 675, 20 Week. Rep. 597. The late Giffard, 1 may be
one of the best lawyers of modern times, speaking of Bartlett v. Picke
supra, said: “It seems to be inconsistent with all the authoritic f
which proceed on the footing that it will not a v the statute «
made an instrument of fraud:"” see Heard v, Pilley, | 4 Ch. 55 J Aro
N.S. 718, 21 L' T.N.S. 68, 17 Week. Rep. 750. The case not only se« A o
but is, inconsistent with all modern decisions on the subject. See, in ad
to those already mentioned, Lincoln v, Wright (1859) 4 De G. & J. 16, 25 .
Ch. N.8. 705, 7 Week. Rep. 350, where a conveyance absolute for 4
held to be a mortgage See also Re Marlborough (1804 1
I‘|<b-\~l.'| 2 LT.N.S. 314, 42 Week i ot
which Sti J d the orities, and held that an ! 1 he
solute form was subject to a trust for the plaintiff I'he court . “'1
no means satisfied H. it certain letters signed by the defendant did not e W
enough to satisfy the statute of frauds; but the opinion was expres ba
whether this is 8o or not, the other [parol] evidence is ad: in L1 ¢ "
prevent the statute from being used in order to com o
other evidence proves the plaintiff's case completely
It will be advi le to state briefly th port of the decisions me i
in the above extract Davies v, Otty svidence held by Lord R Statute of
M.R., to be admissible to prove a parol agreement that the grantee - S
reconvey the land eonveyed, if the grantor should be convieted of biga . pherely for
 trial about to take place); Booth v. Turle (parol evidence held adn tain publi
by Malins, V.C,, to prove an agreement that an assignee of leased pre - SO
was to hold a part of them in trust for the assignor); Haigh v. Kaye I'he
evidence held to be admissible to affix a trust to a deed expressed to be 6, 28 1
lute in consideration of a sum of money, but in point of fact made w thonity in
any consideration; trust declared, defendant having admitted that he toc ’, I'N.S. ¢
estate upon an agreement to return it); In Re Marlborough (parol ev Week. Rey
held to be admissible to prove that a house had been assigned by a wife I ris, 2
husband solely to enable him to mortgage it in his own name, and th § 11897
l understanding was that he should reassign it - I'he
' In Campbell v. Durkin (1870) 17 Grant, Ch. (U.C.) 80, parol ev It the cnse
was held to be admissible to prove that a deed made by one joint ow: ‘ 1" (i.¢
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The similarity between the language here used, and that of the
judicial statements in which the rationale of the doctrine regarding
the admissibility of parol evidence to establish a mortgage has
been stated (see § 18, ante), is sufficiently obvious, It seems clear
that, under a doctrine so broad as that enounced in the passage
above quoted, parol evidence would be treated as competent to
sustain an averment of a trust in every, or almost every, instance
in which it would be competent for the purpose of converting an
absolute conveyance into a mortgage. Indeed, there is reason
to suppose that the doctrine under which a trust is deemed to
be predicable in the circumstances stated is, to some extent at
least, an offshoot of the doctrine which forms the subject of the
present monograph.  So far as the writer has been able to ascer-
tain, the former doctrine was not judicially recognized in England
before the latter half of the nineteenth century;* and in several
of the instances in which it has been applied, some of the
precedents cited were cases in which the object of the suit was
to have the given transaction declared a mortgage. *

(¢) American cases.—In some cases a doctrine which seems
to go to the same length as that applied in England has been more
or less explicitly adopted. The theory upon which other cases
may be said to proceed is that a trust cannot be predicated on the
ground of fraud where the parol evidence merely shews that the
person who took the legal title to the property in question violated
4 parol promise to transfer it to another person.

A comparison of the precedents (too numerous to review

property, at the instance of the other joint owner, to a third person, was exe-
cuted under an agreement that the grantee should hold the property to secure
asum of money which it was intended that he should advance to pay interest
onu mortgage which was on the property, and that, subjeet thereto, the grantee
should hold the property in trust for the wife of such other joint owner, who
remuined in possession of the property.

‘What seems to be the earliest allusion to the theory of constructive fraud
in this connection is found in Childers v. Childers (1857) 1 De G. & J. 482, 26
LJ. Ch. N.8, 743, 3 Jur. N.8. 1277, 5 Week. Rep. 793, where Turner, LJd.,
without deciding the point, strongly inelined to the opinion that, even if a
certuin letter which was deemed sufficient to exclude the operation of the
statute of frauds had not been an element in the ease, the plaintiff would have
been entitled to a reconveyance of land which had been conveyed to his son,
merely for the purpose of enabling him to obtain a legal qualification for a cer-
tain public office, the son having died intestate and without any knowledge of
the conveyance

"The judgment of Turner, L.J., in Lincoln v. Wright (1859) 4 De G. &
J16, 28 L.J. Ch, N.8. 705, 7 Week. Rep. 330, was cited as a controlling au.
thority in Haigh v. Kaye (1872) L.R. 7 Ch. 469, 41 L.J. Ch. N.8. 567 264
LTINS, 675, 20 Week. Rep. 597; Booth v. Turle (1873) L.R. 16
Week. Rep. 721; Re Marlborough [1894] 2 Ch. 133, 63 L.J. Ch. N.5. 171, 8
Reports, 242, 70 LT.N.S, 314, 42 Week. Rep. 456; Rochefoueauld v. Bou-
stead (1807] 1 Ch. 196, 66 L.J. Ch. N.8. 74, 75 LT.N.8. 502, 45 Week. Rep.
272 The reference to this fuclzm«m is the more singular, as in the course of

ared not to be “one of mere trust but of equitable

we was expressly dec! N
(e, in denying that the given deed had been executed as o security).
judgment was also relied on in Campbell v. Durkin (U.C.) supra

The same

Annotation.




R D —

|

170

DomiNion Law REPORTS. [290 D.LR.

Annotation. here), which sustain each of these views, shews that the pre-

ponderance of authority in the United States is at present some-
what in favour of the more restricted one. It should be remarke,
however, that the weight of the cases in which that doetrine has
been applied is, for the purposes of a general discussion, greatly
diminished by the circumstance that in none of them apparently
was the attention of the courts directed to the English decisions,
It is reasonable to assume that those decisions, when they are
duly considered, will exercise an appreciable influence upon the
future evolution of the law in the United States. In a purely
logical point of view it would certainly seem to be extremely
difficult to suggest any satisfactory ground upon which a Court
can accept the doctrine that the transferee of property conveyed
by an absolute instrument of transfer is chargeable with con-
structive fraud if he repudiates a parol understanding that the
instrument should take effect as a mortgage, and at the same time
take the position that he is not chargeable with such fraud if he
repudiates a parol understanding that he should hold the property
as a trustee. The latter doctrine virtually overrides the pro-
visions of the statutes of frauds and the rule which prohibits the
introduction of parol evidence which varies the terms of a written
contract. But the former doctrine operates in precisely the same
manner. In this point of view, there is no more reason why those
statutes and that rule should be regarded as obstacles to the adop-
tion of the latter doctrine, any more than they have been re-
garded as obstacles to the adoption of the former doctrine.

VIII. Burden of proof with respect to the character of the
transaction.

28. General rule stated.—The burden of proof manifestly lics
upon the party whose claim or defense is founded upon the theory
that the real character of the transaction is different from that
which is imported by the language of the instrument or instru-
ments in question.! So far as regards cases in which the written

In Barton v. Bank of New South Wales (1890) L.R. 15 App. Cas. (Fng)
379, the court said: “Undoubtedly, the terms of the conveyance may be Tmh-
fied by collateral evidence; but in order to set aside the mumem which the
parties have assented to by executing and receiving the , very cogent
evidence is required in a case like the present. Where there is simply a con-
veyance and nothing more, the terms upon which the conveyance is made not
being apparent from the deed itself, collateral evidence may easily be admitted
to |up§y the considerations for which the parties intercha: such a deed;
but where in the deed itself the reasons for making it, and the considerations
for which it is granted, are fully and clearly expressed, the collateral evidence
must be strong enough to overcome the %rlel\un ion that the parties in making
the deed had truly set forth the causes which led to its execution.”

“The burden rests upon the moving party of overoomiri’ the strong pre-
sumption arising from the terms of a written instrument.” Howland v. Blake
(1878) 97 U.S. 628, 24 L. ed. 1029; Shattuck v. Bascom (1889) 55 Hun, 14
28 N.Y.S.R. 333, 9 N.Y. Supp. 934
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contract does not embrace any stipulation as to the reconveyance
of the property, this general rule invariably operates so as to cast
the burden upon the party who alleges that the transaction was a
mortgage. See following subtitle, But its operation in cases in
which such a stipulation forms a part of the written contract will
depend upon whether the addition of such a stipulation is regarded
as rendering the transaction presumptively a conditional sale,
or presumptively a mortgage. With respect to this point there
is a conflict of opinion. See § 30, post.

28a. Concurrent intention on the part both of transferor and
transferee to create a mortgage must be proved.—The broad
ground upon which parol evidence is admitted to qualify the
operation of a written instrument of transfer is that its language
does not fully express the actual intention of the parties. That
intention, therefore, is the ultimate fact to be established in all the
cases with which this monograph is concerned.* Accordingly, the
party who alleges that the transaction under review was a mort-
gage must establish these facts:

(1) An intention existing at the time when the given in-
strument was executed.? On the one hand, testimony regarding
antecedent intentions is irrelevant.* On the other hand, “subse-
quent acts and declarations are admitted in evidence only as
having bearing on what the original intention was.”* If at the
time when the parties executed the instrument they intended that
it should operate as an absolute conveyance, a subsequent stipu-
lation under which the transferor was to be allowed to repurchase
cannot be ingrafted upon the contract by parol.¢

(2) An intention entertained both by the transferor and the
transferee. Evidence which merely goes to prove the uncom-
municated intention of one of parties is not sufficient to affix the
quality of a mortgage to an instrument absolute in its terms.’
In other words, “if there is no concurring intention, no parol
condition attaches, and in such case the conveyance must pre-
vail.”’s

29. Burden of proof where contract does not include any
written stipulation as to reconveyance.—The application of the
‘Thompson v. Davenport (1792) 1 Wash. (Va.) 125, Cornell v. Hall

(1871) 22 Mich. 377; McMillan v. Bissell (1886) 63 Mich. 66, 20 N.W. 737;
Sadler v. Taylor (1901) 49 W. Va. 104, 38 S.E. 583.

‘Frink v. Adams (1883) 36 N.J. Eq. 485, affirmed in 38 N.J. Eq. 287;

Stahl v. Dehn (1888) 72 Mich. 645, 40 N.W. 922; Sadler v. Taylor (1901) 49
W.Va. 104, 38 8. E.

‘Davis v. Brewnter (1883) 59 Tex. 93.

*Miller v. Smith (1910) 20 N.D. 96, 126 N.W. 499.
‘Everett v. Estes (1914)—Ala. —, 66 So. 615.
Sewell v. Price (1858) 32 Ala. 97 Mobile Bldg. & L. Asso. v. Robertson

(1880) 65 Ala. 382; Thomas v. mepton (1908) 155 Ala. 546, 46 So. 851.
*Douglass v. Moody (1885) 80 Ala. 61.
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Annotation. general rule stated in § 28, ante, involves no difficulty in cases

where the written contract includes no stipulation as to the re-
conveyance of the given property. Under such circumstances
there is not, and cannot be, any dispute as to the character of the
presumption to be overcome. All the authorities are agreed that
the burden of proving that it was intended to operate as a mortgage
lies on the party who alleges that intention.® In other words, he
“has the burden of adducing evidence satisfactorily explaining
how the given instrument came to be drawn as an absolute,
instead of a conditional, transfer.” 1* If no extrinsic evidence is
given which tends to shew that the transaction contemplated was
a mortgage, the only permissible conclusion is that the written
contract was intended to be what it purports on its face to be.

The accepted doctrine is that the evidence relied upon for the
purpose of affixing the character of a mortgage to an absolute
instrument of transfer must satisfy the high standard of probative
force which is indicated by such expressions as ““cogent '’ 11; “clear
and unequivocal”12; “plain and convineing’'?; or “clear, un-
equivocal and convincing.” 14

It has been held by many American courts that the intention
of the parties must be established beyond a reasonable doubt.
Such would seem to be the position taken in a British Columbia
case, !t

30. Burden of proof where contract includes a written stipu-
lation as to reconveyance.—Three different doctrines have heen
laid down concerning the presumption to be entertained in respect
of the quality of a contract of this tenor which does not contain
any words indicating either that it was intended to operate as

*“The onus is altogether upon the appell Ttisi b upon him

not only to shew a case against written instruments, but to rebut the pre-
sumption which the conduct of the parties affords, that the utle as it now
stands is consistent with the real intention of the parties.” Holmes v.
Mathews (1855) 9 Moore, P.C.C. (Eng.) 433.

1*Donnelly v. MeArdle (1903) 86 App. Div. 33, 83 N.Y. Supp. 193.

"1 Barton v. Bank of New South Wales (1890) L.R. 15 App. Cas. 379.

12*Whiting v. White (1792) G. Cooper, 6, 2 Cox Ch. Cas. 200.

13Howland v. Blake (1878) 97 U.S. 624.

14Coyle v. Davis (1885) 116 U.8. 108; Cadman v. Peter (1885) 118 US.
73.

"ln Whitlow v. Stimson (1909) 14 B.C. 321, where an action to have an
1 a mortgage was brought after the death of the

grantee, l!. wu observed by Clement, J., that t e court “should not give
dl‘ect to the plaintiff’s claim, unless the evidence is so clear and cogent as to
convince the court beyond all reasonable doubt that, when the grantee died,
he held the property as mo eﬁuce and not as the owner in fee beneficially
entit| ed TE uncorroborated evidence of a plaintiff in such a case would

. from our own statute, bring conviction to the mind of

a ud‘e." h is not apparent from the report whether the learned judge was
of the opinion that a lower standard of conclusiveness would have been
sufficient, if the grantee had been still alive.
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in cases a mortgage or that the relationship of debtor and ecreditor
the re- § existed between the parties after the transaction, s
stances (1) That it constitutes a mortgage as a matter of law. Under
1 of the this doetrine it is obvious that parol evicence regarding the in-
sed that tention of the parties becomes wholly incompetent. If offered for
ortgage the purpose of proving that the transaction was a mortgage, it is
ords, he supererogatory. If offered for the purpose of proving that:the
nlaining transaction was a conditional sale, it is inadmissible, as tending to
bhsolute, vary the terms of a written contract.
lence is (2) That it constitutes prima facie a mortgage. Under this
ted was 5 doctrine parol evidence which is offered for the purpose of shewing
written that a mortgage was intended is merely corroborative in its effect.
o be. (3) That it constitutes prima facie a conditional sale. Under
for the this doctrine the effect of such parol evidence as is admitted for
bsolute the purpose of shewing that the transaction was a mortgage is
obative precisely the same as in cases where the written contract consists
3 “clear merely of an absolute instrument of transfer; that is to say, it is
\ar, un- admitted as tending to prove that the provisions of the contract
do not express the real agreement made by the parties.
tention The limitations of space render it impossible to show the
doubt. extent to which each of these doctrines prevails in the United
ylumbia { States.  As will be seen from the cases reviewed in the footnote
the third doctrine is the one which has been adopted by the

1 stipu- English and Canadian courts. '

ve heen '*For cases in which words of the latter tenor were held to shew an intention

respect to create a mortgage, see Bullen v. Renwick (1862) 9 Grant’s Ch. 202; Hawke
) v. Milliken (1866) 12 Grant's Ch. 236.

contain 'In Neweombe v. Bonham (1681) 1 Vern. 7, 2 Vent. 364, 2 Freem. Ch. 67,
rate as the contract under review consisted of an absolute deed and a separate deed

by which the land in question was made redeemable upon the payment of a
jpon him specified sum and interest during the lifetime of the grantor. The transaction
the pre- was, 80 far as appears, assumed to be a mortgage, the only question really
s it now discussed being whether the stipulation precluding redemption after the gran-
ilinios v. tor's death was enforceable,—that question being answered in the negative.

Unless the court proceeded upon the ground that the provision as to the pay-
’ ment of interest imported the existence of a debt, this assumption was incon-
s sistent with the later English decisions. In Rogan v. Walker (1853) 1 Wis.
379, 527, the court said that this case was a suit to redeem, contrary to the writ-

ten contract of the parties, and that “parol proof was admitted to shew the
nature of the original transaction.” It is submitted that this is not a ecase
which illustrates the admissibility of parol evidence.

In Manlove v. Bruton (1688) 2 Vern. 84, 1 Eq. Cas. Abr. 113, pl. 15, the
court apparently proceeded upon the theory that a mortgage was presumptive-

118 US.

) have an ly created by an absolute conveyance with a contemporaneous deed providing
th of the for a reconveyance, although there was no affirmative evidence of an in-
not give debtedness created or continuing. If this was really the position taken it is
ent 18 to discredited by the later English authorities. In Glover v. Payn (1838) 19
tee lmli Wend. (N. Y.) 518, the court had no doubt that the facts of this case were
neficially imperfectly lgntod, and pointed out that, as nothing but the decree was given,
se \_\'nul«l it was I!npomble to say on what ground the decision was placed.

mind of InV erner v. Winstanley (1805) 2 Sch. & Lef. 393, Lords’%desda!o expressed
adge was the opinion that a covenant giving the vendor of a rent charge the privilege

we been of repurchase would not have the effect of turning the transaction into a loan
and mortgage as was alleged by the bill.
In Neal v. Morris (1818) Beatty, Ir. Ch. Rep. 597, the_umejudge remarked:
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IX. Evidential elements of various descriptions, competency
and weight of.

31. Generally.—A very large number of cases dealing with
the significance ascribed to the various evidential elements which
are regarded as proving or disproving the intentiom of the
parties to create a mortgage have been decided by the courts,
In the present article it will be impossible to do more thay
refer to some of the more important of those elements, and show
the position which has been taken with regard to them in Englind
and Canada.

32. Judicial admissions of parties.—The intention of the
transferor to ereate a mortgage may be inferred, where the plead-

“It is alleged that there is no instance, except in the ecase determined iy
the House of Lords [Ensworth v, Griffiths (1706) 5 Bro. P.C. 184] (which, 10
be sure, is a pretty strong authe of the instrument bearing date the same
day with the conveyance, in which it has not been considered as a mortgage
and that the intention of the parties so to consider it is manifested by tha
circumstance. Certainly it is a strong circumstance, but by no means con-
clusive, and it is perfectly competent for the defendant to explain under wiit
circumstances and for what purpose the memorandum was entered into
This language does not shew distinetly what the theory of the learned judge
was with respect to the presumptive quality of the transaction; but, having
regard to the opinion expressed by him in the ecase last cited, his words are
apparently to be taken as importing that the execution of a contract as to
reconveyance is a circumstance which merely tends to shew that a mort zge
was intended. Such a doetrine, it is clear, would leave the estal ient
of the mortgage character of the transaction conditional upon affi tive
proof of the subsistence of a debt, and would be essentially the same as that
which is enunciated in the following cases.

In Williams v. Owen (1840) 5 Myl. & 303, reversing 10 Sim. 386, Lord
Cottenham laid down the following doctrine: “That this court will treat o
transaction as a mortgage although it was made so as to bear the appearance
of an absolute sale, if it appear that the parties intended it to be a mortgage
i8, no doubt, true; but it is equally clear that if the parties intended an absolute
sale, a contemporaneous agreement for a repurchase, not acted upon, will not
of itself entitle the vendor to redeem.”

In Alderson v. White (1858) 2 De. G. & J. 105, Lord Cranworth stated his
views as follows: “The rule of law on this subject is one dictated by common
sense; that prima facie an absolute conveyance, containing nothing to shew
that the relation of debtor and ereditor is to exist between the parties, does not
cease to be an absolute conveyance, and become a mortgage, merely hecause
the vendor stipulates that he shall have a right to repurchase. In every such
case the question is, what, upon a fair construetion, is the meaning of the in-
struments? Here the first instrument was, on the face of it, an absolute con-
veyance; the second gave a right to repurchase on payment, not of what should
be due, but of the full amount of the purchase money of £4,739. Was that,
if taken according to its terms, a 1o+ ful contract?  Clearly so. What, then,
is there to shew that it was intended to be a mere mortgage?”  This statement
of the law was adopted in Baagwan Sabai v. Bhagwan Din (1800) L.t 17
Ind. App. 98, cited in Coote on Mortgages, 7th ed. p. 24.

For other decisions which were presumably based upon this doctrine,
although it was not explicitly referred to, see Waters v. Mynn (1849) 11 Jur.
341 (mortgage character of transaction inferred from extrinsic evidence);
Shaw v. Jeffrey (1860) 13 Moore, P.C.C. 432 (assignment of a shipbulding
business and plant, with an agreement as to reassignment, was held, upon
the facts, to be a conditional sale); Tapply v. Sheather (1862) 8 Jur. S.N.

1163, 7 L.T.N.S. 208, 11 Week. Rep. 12 (deed and agreement to reconvey
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ney ings of the party whose claim or defense is based upon the theory
that the transaction was not a mortgage contains words which
amount, expressly or by implication, to an admission that it was
a mortgage.! Such an admission will override the effect even of

g with
s which
of the

courts, itself to indieate that the party paying the consideration was to have any
e thai security for his money); Fee v. Cobine (1847) 11 Ir. Eq. Rep. 406; O'Reilly

. v. O'Donoghue (1875) Ir. Rep. 10 Eq. 73 (assignment of sublease and sepa-
d shew rate agreement as to reassignment, Iu-lxl not to constitute a mortgage heeause

there was nothing in the documents with regard to the payment of interest on
an antecedent debt owed by the assignor to the assignee).
In Allenby v. Dalton (1827) 5 L.J.K.B. 312, a deed surrendering copyholds,
of the conditioned to be void if the money advanced was repaid, was held, on proof
il of certain ereumstances, to be intended as a mortgage. .
| JMenke For Canadian eases which proceeded upon the English docetrine, see Bost-
ick v. Phillips (1858) 6 Grant, Ch. (U.C.) 427; Bullen v. Renwick (1862)
irant. Ch. (U.C.) 685; Rosecoe v. MceConnell 20 D.L.R. Rapson v.
lersee (1869) 10 Grant, Ch. 25 Ont. Week. Rep. 149; Beaton v. Wilbur (1906)
3 N.B. Eq. Rep. 309 (where, however, the actual point under discussion was
the effeet of an alleged parol agreement to reconvey).
'In England v. Codrington (1758) 1 Eden 169, the plaintiffs applied to

mgland

nined in
rhich, 10
he =am
100 gage
by that

;i“; \I\'|I.’-:; Simpson, an attorney, with the view of procuring money to satisfy the
4 into demands of persons who held mortgages on their land, and w pressing
od judge for payment. Simpson introduced them to the defendant, his elient, who

h nn:g agreed to assist }hmn, and rendered the assistance by paying off the mortgages
ol g and taking assignments thereof from the mortgagees. As to the eircum-

stances attending the transaction, the defendant in his answer stated that on
Simpson's applying to him to advance money on the security of the premises

et as to

‘:‘_’;;'” S as a loan, the defendant refused, but directed Simpson to treat with the
i|:||||;'\.r plaintiffs for the purchase, if they were inelined absolutely to sell, which

Simpson accordingly did; that Simpson advised defendant not to lend the
plaintiffs any money, or to become mortgagee; but that defendant has some
remembrance that during the treaty Simpson informed him that the plain-
tiffs expressed some unwillingness to make an absolute sale of their estates,
as they might, by means of a marriage of the plaintiff John with a woman
of fortune, be enabled to redeem the same; that the defendant believes that
Simpson, before the signing the contract, did declare to the plaintiffs that, if
the plaintiff John should, within one year after making the said agreement,
be enabled to redeem or purchase the said premises by means of such a mar-
riage, that the defendant would reconvey and assign the estates unto them;
that though the said declaration (if any such was made by Simpson) was

+ a8 that

36, Lord
treat a
waranee
ortgage,
absolute
will not

ated his
rommon

to shi without the privity or directions of the defendant, yet Simpson, having, as
\Rses itk the defendant believes, informed the defendant that he had made such declara-
Booki tions to the plaintiffs, the defendant thinks it probable (though he cannot
e it with certainty say) that he did or might give or express his assent thereto;

that if the plaintiff had married a person within one year after the date of the
agreement, and had within such time tendered the sum paid to him, the defen-
dant would have accepted the same, and conveyed the estates to them, as
}:«: yhm;ln! have conceived himself bound in honour to have done; although

e is ac

f the in-
ute eon-
t should
“as that,

ut, then 1 that he could not have been compelled thereto, as what passed
d ; between Si and the defendant was not reduced to writing; nor did, as

atement H e I'H y

LR 17 the defendant apprehends, amount, or could be construed to amount, to more

than an intimation of the defendant’s intention to accept such money upon

loctring: the terms aforesaid. The conclusions of Lord Chancellor Northington, were

14 Jur. thus stated: “I am qf opinion, upon the proofs in this eause, and particularly
idence): from the answer of Sir William Codrington, that the agreement, bearing date
building the 18th of July, 1751, was not for the sale of the premises therein mentioned,

but was only an agreement to convey the estates to Sir William and his heirs,
redcemable at a certain time, and particular event, upon payment of the
money with interest, which ought to have been inserted in the agreement;
and upreura to me to have been fraudulently omitted by the drawer of it.
I am therefore of opinion that the conveyances are not to be considered in

d, upon
ur. S.N.
econvey

'
denied to be a mortgage on the ground that there was nothing in the agreement
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facts which usually weigh very strongly, or even conclusively
against the theory that a mortgage was intended; as, for example,
that the grantee refused to take a mortgage, and that it was
expressly agreed between the parties that there should be no re-
conveyance of the land except upon the condition of punctual
payment at the times indicated. *

The statements made either in an answer or a replication have
sometimes been construed as shewing that the transaction was g
mortgage, although they did not amount to a specific admission
as to its character,?®

The admissions of the parties in pleadings filed in earlier
actions are also admissible, ¢

An allegation that an absolute instrument of transfer was in-
tended as a mortgage is sufficiently proved, where the transferee
has given testimony which constitutes an admission that he under-
stood the contract to be of that description.®

There is specific authority for the doctrine that the circum-
stance of a party having previously given inconsistent testimony
or made a written statement under oath in previous proceedings
of a judicial or quasi judicial character will not preclude him
from relying on a different theory as to the nature of the transac-
tion. In this point of view the oral testimony or the written
statement is merely one of the elements to be considered with
relation to the evidence by which the new theory is sustained.®

this court as absolute conveyances, but as securities for the money advanced
by Sir William Codrington.”

In Papineau v. Gurd (1851) 2 Grant, Ch. (U.C.) 512, statements to the
following effect in the defendant’s answer were held to “go very far’” to estub-
lish the plaintifi’s case:—that the defendant purchased the property for about
a fifth or sixth part of its value, not adversely to the plaintiff, but at his in-
stance, and in accordance with an ment by which he was to be allowed
to redeem; that the plaintiff retained possession for a period of two years, in
pursuance of that agreement, and contrary to the letter of the sheriff’s deed;
and that payments were made which, even upon the answer, were to be
regarded as payments of interest.

*Wilson v. Drumrite (1855) 21 Mo. 325. The court said: “We have
nothing to do here with the question of admissibility of parol evidence to
convert an absolute conveyance into a mortgage. The obligation to reconvey,
if the money was paid on the day, being admitted in the answer, no question
of that character arises here.”” But the distinetion thus taken between parol
widence and the admission in an answer is clearly erroneous. Such udnis-
sions are one of the descriptions of parol evidence; at all events, if the expres-
sion “parol” is used in its more comprehensive sense, as the equivalent of
“extrinsic.”” See § 1, ante,

Campbell v. Dearborn (1872) 109 Mass. 130, 12 Am. Rep. 671.

‘For cases in which the transaction was held not to be a mortgage, see
Dowen v. Edwards (1662) 1 Rep. in Ch. (Eng.) 222 (admission made in bill
filed in previous suit by mortgagee against mortgagor to have the lands or
money made the deed appear a mortgage); Null v. Fries (1885) 110 Pa. 521

sJackson v. Lawrence (1885) 117 N.S. 680; Raphael v. Muller (1N98)
171 Mass. 111, 58 N.E. 515.

¢In Holmes v. Mathews (1855) 9 Moore, P.C.C. (Eng.) 413, one of the
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But the courts which have taken this position have not yet con-
sidered it with reference to what seems to be a question of con-
trolling importance, viz., whether the testimony of a party w!uch.
in the nature of the case, cannot be true unless he committed
perjury, or made a grave error, in the previous proceeding, may,
under any circumstances, be regarded as an element proper to be
considered in relation to an issue which cannot be ostahlishm.l by
evidence which fails to satisfy that high standard of certainty
which is required in cases of the type under discussion. It may
he argued with some apparent plausibility that this question
demands a negative answer.

33. Character of negotiations preceding the execution of the
instrument of transfer.—(a) Generally.—1It is well settled that
whatever was said by one or both of the parties to the transaction
while its terms were under consideration is admissible for the pur-
pose of shewing its actual nature.” The objection that such
evidence should be excluded on the ground that its reception
contravenes the general rule that, after a contract has been re-
evidential elements commented upon by the court was that, in an affidavit
of debts and assets filed by the transferor in bankruptey proceedings, he had
omitted to allude to any equity of redemption in respect of the property.

See cases cited passim in this section,

In Barton v. Bank of New South Wales (1890) L.R. 15 App. Cas. (Eng.)
370, the court made the following remarks: “The evidence which is relied
upon for the pur, of cutting down the deed and reducing the bank’s convey-
ance to the level of a redeemable right consists of some letters which passed
between the bank and the late Mr. Barton, between the 30th of March,
1874, and the 27th of September, 1876. The first of these letters was from
the bank to the deceased, and simply intimates to him that, as his indebtedness
in the books was still continuing, it was time that he executed a proper mort-
gage in their favor, the alternative presented being that he should arrange to
release his properties by payment of the debt. On the 9th of April that

ication is d by the d 1 in terms which shew that he

thoroughly und; 1 and appreciated the difference between a mortgage of
his land and conveyance of it in fee. ~ He mentions both alternatives in the
letter, and in the 1 of it he indicates his pref for an arrange-

ment under which the bank should take a conveyance of the land as in full
payment of the debt. The next letter relied on was written by Mr. Barton,
and was delivered to the bank on the same day as the conveyance was executed
and delivered, and upon the terms of that letter there has naturally been a

eat deal of comment, because there are some expressions in it that might

e characterized, if not as enigmatical, at all events as somewhat ambiguous.
But the general purport and substance of the letter is beyond doubt. It
sets forth that the bank are to take a conveyance in part payment of the debt,
and it also states that, when they have taken a conveyance in part J)uymem of
the debt, the writer of the letter, Mr. Barton, will become personally liable, if
his means improve and his estate is able to afford it, for the whole or part of the
difference between his total debt and the value of the land in question. It is
sufficient to say that, in the opinion of their lordships, those expressions, ‘in
part payment of the debt,’ ‘whole or part of the difference,’ are altogether
inconsistent with the idea that the writer of the letter supposed for a moment
that he was executing a conveyance which was to be a security for the whole

For another case in which letters written prior to the execution of the deed
in ion were idered, see Scottish Union Ins. Co. v. Queensberry (1842)
18Bell, Sc. App. Cas. (Scot.) 183.

12-29p.L.R.
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Annolation.  duced to writing, its terms cannot be qualified by what the partics

said during the negotiations which led up to it, has been explicitly
declared to be untenable.* This conclusion was obviously ii-
evitable, having regard to the consideration that the very esscice
of the doctrine discussed in this monograph is the use of par.l
evidence to control the terms of written agreements.

(h) Application for loan—The circumstance that the nego-
tiations which preceded the execution of the instrument of tran-i r
began with a proposition that the transferee should lend money 10
the transferor or undertake some onerous obligations for |is
benefit, upon the security of the property which was ultimat.ly
conveyed, is conceded to be an element which tends to shew it
the transaction as consummated was a mortgage.®

(¢) Application for loan provisionally entertained.—In a cise
where the application for a loan is shewn to have been entertained
by the transferee, the evidence relating to the subsequent stayes
of the negotiations may tend to establish on¢ or other of il
following facts:—

(1) That, for an appreciable period, the negotiations were
prosecuted by the parties upon the supposition that the contruct,
when executed, was to be one of lending and borrowing. There
is some difference of opinion with respect to the precise evidential
significance of the situation which thus supervenes. The ground
upon which most of the decisions proceed seems to be that the
fact of the negotiations having been for a while conducted with a
view to the making of a loan merely tends to prove that the
{ransaction, as finally consummated, was a mortgage.'® But it
has also been declared that the controlling principle is “that a
deed absolute on the face of it, for property, offered to securc a
loan in a case in which the parties originally met upon the footing
of borrowing or lending, will be considered a deed in the nature
of a mortgage to secure a loan, though another consideration shall
be in the recital of the deed than the loan, unless it shall be proved
that the parties afterwards bargained for the property inde-

*Beroud v. Lyons (1892) 85 lowa, 482, 52 N.W. 486

‘Bullen v. Renwick (1862) 9 Grant's Ch. 202; Guarantee Gold Bond
Loan & Sav. Co. v. Edwards (1908) 90 C.C.A. 585, 164 Fed. 809; Willinms
v. Reggan (1895) 111 Ala. 621, 20 So. 614; Williams v. Chadwick (1901 74
Conn. 252, 50 Atl. 720; McArthur v. Robinson (1895) 104 Mich. 540, 62 N\ W
713.

1%Cases which may apparently be regarded as rxemq'llfung this point of
view are Douglas v. Culverwell (1862) 4 De G. F. & J ng.) 20, 31 L.J. Ch
N.S. 543, 6 L.T.N.8. 272, 10 Week. Rep. 327; Williamson v. (‘ulpomwu 1549)
16 Ala. 211, 50 Am. Dee. 175; Wells v. (nz{er (1903) 12 N.D. 316, 96 N.W
289, Banks v. Frith (1914) 97 H(‘ 362, 81 8.E. 677.
The fact that the execution of the deed in question was pmmlml by nego-

tiations for a loan has been said to be a “‘circumstance of great um{

ilder v. Hoffman (1883) 22 W, Va. 1; Kerr v. Hill (1886) 27 W. Va

ridley v. Somerville (1906) 60 W. Va. 272, 54 8.E. 502.
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s partics pendently of the loan; or if it shall appear that the chief induce- Annotation.
xplicitly ment of the grantor in making the deed was to procure the loan ;
usly in- or that the grantee, after the execution of the conveyance, treated
essenCe the money which he had advanced as a substantial part of the

of parol 2 consideration, and not as a loan.” ** In this statement the circum-
stance of the negotiations having been prosecuted on the footing
defined by the provisional acceptance of a proposition for a loan

l1(;-,::.‘7' 'r 8 is apparently treated as being sufficient of itself to raise a prima
onev 1o S facie presumption that the transaction, as finally consummated,
for his 1 was a mortgage. If this is really the doctrine intended to be laid
imately : down, its soundness would, in spite of the very high authority
ow that by which it was propounded, seem to be open to question. Having

regard to the possibility that the character and object of the
negotiations may have undergone a change at some time before the
instrument of transfer was executed, and to the probability of the
occurrence of such a change being, so far as can be seen, equal to
the probability of a continuance of the negotiations upon their
original footing, there is, it is submitted, no adequate basis for
predicating a presumption. ¢

In any point of view it is manifest that the fact under dis-
cussion is not conclusive with regard to the character of the

a  cise
srtained
t stages

of the

18 were
mtract,

id,‘l_"l"' ll:l transaction as finally consummated. * )
mm;(l (2) That up to t.ho time when the instrument of transfer was
:m o drafted the negotiations were prosecuted by the parties upon the
e supposition that the contract, when executed, was to be one of
;\:tl vlh: borrowing and lending. Under these circumstances the pre-
But it sumption and. the inference which are .predicnu\d under the
‘that a opposing theories considered in the preced}ng paragraph are pro-
e portionally strengthened. But as there is always locus peeni-

tentie until the instrument of transfer has been actually executed,
it is clear that, according to the point of view, the presumption
may be rebutted or the inference overcome by affirmative evidence
as to the actual intention of the parties when the transaction
was consummated. 13

(3) That the instrument of transfer was prepared and executed
in pursuance of a definite arrangement embodying the result of
1d Bond negotiations prosecuted upon the supposition that the contract,
Willims when executed, was to be one of lending and borrowing. Under

footing
nature
m shall
])rn\‘ml
7 inde-

1901) 74

62N W ""Morris v. Nixon (1843) 1 How. (U.8.) 118, 11 L. ed. 69. The theory of
4 presumption seems to have also been adopted in Reitze v. Humphreys (1912)

point .n’ 53 Colo. 177, 125 Pae. 518.

L.J. Ch “Jasper v. Hazen (1894) 4 N.D. 1, 23 L.R.A. 58, 58 N.W. 454; Banks v.

“:; I\“"" Firth (1914) 97 8.C. 362, 81 8.E. 677.

“Negotiations begun with a view to a loan on security for a debt may fairly
| terminate in a sale of the property originally proposed for a security.” Camp-
by nego- bell v. Dearborn (1872) 109 Mass. 143, 12 Am. le. 671.

Van- "“In Mintz v. Soule (1914) 182 Mich. 564, 148 N.W: 769, the preponder-
ance of evidence was held to be against the theory that the final arrangement
has reference to a loan.




180

DominioN Law Rerorts. [29 D.L.R.

these circumstances the inference that the transaction as finally
consummated was a mortgage seems to be virtually conelusive, '+

(d) Refusal of transferee to accept proposition for a loan.—As
evidence tending to prove that the instrument of transfer, as
executed, was not intended to operate as a mortgage, the following
facts are relevant: That the grantee had refused to make a loan
on security;'¢ that he had refused to accept a formal mortgage, '+
or to be a party to a contract which he was led to believe would
operate as a mortgage;'” or that he had refused to advance money
except on the terms that an absolute conveyance of the legal title
should be executed.'s The probative force of such faets is, of
course, augmented where the testimony shews that the refusal
was repeated several times, 1* or that it was induced by some special
consideration, the dissuasive influence of which was certain or

In Langton v. Horton (1841) 5 Beav. 9, 6 Jur, 357, a mortgage was held
to be shewn by evidence to the effect that one Birnie had initiated the transac-
tion by proposing to give Horton a bill of sale on a moiety of a ship, to deposit
a policy of insurance on it, and to pay from time to time certain bills to bhe
drawn upon Horton, and that this é)mposition was accepted by Horton.

In Papineau v. Gurd (1851) 2 Grant, Ch. (U.C.) 512, the testimony of the
principal witness was to the following effect: “Some time before the sherifl's
sale [of the plaintifi’s property], the plaintiff came to me and asked me if [
could help him by lending money to pay the debt. Isaid Icouldnot; . . .
that 1 thought I\ir. Gurd, the defendant, ecould purchase the property and give
him time to redeem it. Gurd had expressed his desire to help the plaintiff
because he thought it a hard case that the plaintiff should lose his lands.”
The witness brought the plaintiff and defendant together at his house, and
plaintiff, who could not speak good English, asked Gurd, through the witness,
to let him have the necessary money. The proposition made was that Gurd
should buy the property, and give Papineau one year to redeem it, and if
he could not redeem it in one year it must go. Gurd said he would do it on
certain terms, to which Papineau consented. When the year was nearly up
plaintiff came to the house of the witness and said he could not pay Gurd;
whereupon the witness begged Gurd “to give plaintiff another year to pay
what was due, unﬁ'ing plaintiff was a poor and industrious man, and if he, the
defendant, got the interest it was enough. I hegged him to let him have
another year, and defendant agreed to give it.”” This evidence was cor-
roborated by the testimony of two professional gentlemen. One of them, at
whose office the parties met prior to the sale and in relation to it, testified:
“I understood that Gurd advanced the money and took the sale and sheriff’s
deed to secure himself, and that plaintiff had the right of redeemingit.” Held,
that the transaction was a mortgage.

‘SEngland v. Codrington (1758) 1 Eden (Eng.) 169; Alderson v. White
(1858) 2 De G. & J. 97, 4 Jur. N.8. 125, 6 Week. Rep. 242; Bullen v. Renwick
(1860) 9 Grant’s Ch. 202; Monroe v. Foster (1873) 49 Ga. 514; Flagg v. Mann
(1833) 14 Pick. (Mass.) 467; Cornell v. Hall (1871) 2 Mich. 377; Cake v.
Shull (1888) 45 N.J. Eq. 208, 16 Atl. 434,

1Helbreg v. Schumann (1804) 150 TIl. 12, 41 Am. St. Rep. 339, 37 N E.
g';‘;’.Bneon v. National German-American Bank (1901) 191 ll?. 205, 60 N.E.

""Haussknecht v. Smith (1806) 11 App. Div. 185, 42 N.Y. Supp. 611,
affirmed in 161 N.Y. 663, 57 N.E. 1112,

!$Morris v. Nixon (1843) 1 How. (U.8.) 118, 11 L. ed. 69; Chicago & C.
Rolling Mill Co. v. Scully (1892) 141 I11. 408, 30 N.E. 1062.

*Douglass v. Moody (1885) 80 Ala. 61.
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finally very likély to be permanent—as that a mortgage could not be Annotation.
1sive, executed on the given property without violating a statute, 20

n.—As But manifestly evidence of the descriptions above stated is not
fer, ns conclusive against the theory of a mortgage transaction.?' Its
lowing ) effect may be overcome by other evidence which shews with the
a loan requisite degree of certainty that the actual intention of the parties
gage, ' was to create a mortgage.*?

would i (¢) Negotiations commenced and carried on with reference to a
money S sale,—Testimony to the effect that the transferor opened the
al title negotiations by proposing that the transferee should buy the

18, of i property in question obviously indicates that the transferor, when
refusal g he applied to the transferee for the money which he desired to

special raise, did not contemplate a mortgage transaction. It is apparent
ain or ¥ that, in all jurisdictions, when such testimony is offered with re-

spect to a contract which does not include any written stipulation
a8 held ! as to reconveyance, and, so far as most jurisdictions are concerned,
s ; where it is offered with respect to a contract which does include
(7 494 . such a stipulation, it is in its nature corroborative of a presumption

raised by the language of the contract itself. Having regard to

:’h“’fn":!s this consideration, it would seem not unreasonable to take the
me if [ § ground that, in relation to the particular conclusion to which the

T fact of an initial proposal to sell and the fact of an initial proposal
ot to borrow are respectively directed, the former fact should be

lands.” regarded by the majority of the courts as always possessing a
se, und higher probative value than the latter, irrespective of whether
vitness, . . N

t Gurd one class of contract or the other is under discussion. But, so

and if far as the writer has been able to ascertain, no comparison between
lo it on these two probative elements has ever been made in this point of

B:l;"‘.,'.' ' view. From the authorities as they stand no more can be deduced
to puy than this: that if the original offer to sell was accepted by the
I‘]‘",'H'I{f: person to whom it was made, and all the subsequent negotiations
as cor- proceeded upon the same footing, the transaction will be treated
lem, at as a sale, unless there is some affirmative evidence that the in-
;,'('1:}7", tention of the parties underwent a change before the written

Held, d contract was actually executed.??
The inference that the transaction contemplated was a sale is,

P}?“':""‘: of course, strengthened proportionably by the presence of any
Mann of those elements, the absence of which is regarded as having a
‘ake v, tendency to shew that the transaction was a mortgage.*

7 NE *Vincent v. Walker (1888).86 Ala. 333, 5 So. 465.
0 N.E. *Bullen v. Renwick (1860) 9 Grant, Ch. (U.C.) 202, reversing 8 Grant,
Ch. (U.C.) 342,
). 611, **Morris v. Nixon (1843) 1 How. (U.8.) 118, 11 L. ed. 69.
*33¢ce Hubert v. Sistrunk (1910)—Ala.—, 53 So. 819; Everett v. Estes
o& C (1914)—Ala.—, 66 So. 615; Moss,v. Green (1839) 16 Leigh (V.A.) 251; Sadler

v. Taylor (1901) 49 W. Va., 104,§38 8.E. 583,

*YIn Neal v. Morris (1818) Beatty, Ir. Ch. Rep. 597, the court said: “It
appears very clearly from the evidence in the cause that the dealing between
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(f) Informal statements made by the parties duting the
progress of the negotiations may sometimes constitute relevant
evidence respecting the quality of the transaction which wus
contemplated.

34. Statements made by parties at the time when the written
contract was executed. -~ In one Illinois case certain stat-
ments made by the parties on the oceasion when the writton
contract was executed seem to have been regarded as wholly
incompetent evidence. *¢ Such incompeteney has also been affirn |
explicitly by a Federal judge, sitting in one of the inferior courts
But in a later Illinois case, it was laid down that statements of
this sort, “while admissible, may or may not be controlling. |t
may be that the declarations are but a device to cover usury,
or to conceal hard and unconscionable bargains, driven by a re-
lentless or sharp and designing creditor, or the debtor may he
misled into the execution of the deed, or, from the peculiar cir-
cumstances shewn, incapable of understanding his relations to his
creditor thereunder.” ** The doctrine thus laid down is obviously
that which was taken for granted in such cases as those cited in
the footnote.?* But the probative weight of such statements

these parties was not for a further mortgage, but for the absolute sale and -
chase of the equity of redemption. The reference to a notary publie to ascer-
tain the value of the equity of redemption, subject to the prior mortgage. his
report upon it, and the sum paid being the very sum estimated as such value
appear to me decisive to shew that it wasa . . . sale.” It was further
remarked that the memorandum which had been drawn up, giving the vendor
an opportunity of repurchasing the estate within three years, had been stared
by a witness to have been for the purpose of protecting the vendor from the
possibility of having sold his property at less than its value.

*5Lincoln v. Wright (1859) 4 De G. & J. (Eng.) 16, where a mortgage's
conveyance of a life estate in real pm‘x‘rt%: and an insurance policy was held
to have been made as a security merely, Turner, L. J., said: “The question
then, as | view it, is whether there was such an sement as this bill al :
and, upon the evidence, I am perfectly satisfied that there was. The conver-
sations, which are proved, referring as they do to the question whether the
investment would be safe, and to the payment of the interest and the repay-
ment of the principal, are, to my mind, more satisfactory than if the ¢ p
had been more direct; and I can see no sufficient ground to doubt the
mony of the witnesses. Indeed, the evidence on the part of the defendant
seems to me to confirm it. If there was no such agreement as the pleintiff
alleges, to what are Mr. Beck's [guardian of Wright's daughter after his death]
and Mr. Wright's offers of £10 a year, as the plaintiff says, and it is not denied,
to be ascribed? 1t was said for the appel that the plaintiff was to be
tenant, paying the premiums upon the insurance; but there is no proof of
any such agreement.” The offer here alluded to was that Beck wouldl pay
Lincoln £10 a year for the premises, if he would give up the possession of the
premises,

*[n H;n!phen v. Cushman (1864) 35 Ill. 186.

*"Richmond v. Richmond (1871) Fed. Cas. No. 11, 801.

*"Darst v. Murphy 119 Il 343, 9 N.E. 887. See also Whitney v
Townsend (1869) 2 Lans. (N.Y.) 249,

29Campbell v. Durkin (1870) 17 Grant’s Ch. 80 (statements made by gran-
tee that he was to hold the Rmmn in question to secure the money which
he was to advance); Baboock v. Wyman (1856) 19 How. (U.8.) 289, 15 L.
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ng the however is apparently not much greater than those made after Annotation.
plevant ‘ the execution of the contract (see following section). They “should
th wis & he received with great caution.' o
In one instance evidence of this deseription was excluded on
written ‘ the general ground that the declarations to which it related were
state- 3 self-serving.*  But, whatever theory may be adopted with respect
written ] to the admissibility of declarations, when made subsequently to
wholly execution of lIu.' given instrument or instruments, it is submitted
firmed ' that an objection based solol.\.' upon the self-serving l'lm'r:u-lvr
urts. 7 ‘ should not be accepted as valid, where they were made in the
ants of . presence of the other party and amounted simply to a final and

ag. It ! precautionary assertion of the idea entertained by the speaker

usury, ed. 644 (grantor's brother, who was present when the given deed was exe
v oA re- cuted, testified that, when the grantor hesitated to sign it, the grantee said
> E he could have the land again at any time he should pay the debts secured by
nay he it); Morgan v. Shinn (MeLellan v. Shinn) (1872) 15 Wall. (U,8.) 105, 21 L.
iar cir- ed. 87 (evidence of serivener at whose office the parties called to have the given
s to his bill of sale prepared); Hudson v. Isbell (1833) 5 Stew. & P. (Ala.) 67 (evidence
o y of subseribing witness to bill of sale held to have been properly admitted);
viously English v. Lane (1835) 1 Port. (Ala.) 328 (witness recollected that after the
ited in { deed conveying slaves had been passed, he heard the transferor say to the

. t trunsferee that if the latter would refund the money within a certain period,
ements £ he would restore the negroes); Turnipseed v. Cunningham (1849) 16 Ala.
501, 50 Am. Dee. 190 (grantor in bill of sale of slaves deliberately declared,
in the presence of men called upon to witness the formal delivery to him, that
the grantee had the right to redeem); Page v. Vilhae (1871) 42 Cal. 75 (evi-

wd pur-
O nseer-

e his dence of attorney employed by both parties); Spence v. Bteadman (1873)
h value, 149 Ga. 133 (affidavit of scrivener who llrnfml the given deed and stipulation
further as to reconveyance); Tillson v. Moulton (1860) 23 Ill. 648 (statements to
+vendor agent employed by grantor to attend to the transaction); Preschbaker v.
n :'“:‘!"“ Feaman (1863) 32 11, 475 (testimony of serivener); Campbell v. Dearborn
rom w

(1872) 109 Mass. 130; Cobb v. Day (1891) 106 Mo. 278, 17 8.W. 323 (grantor
said she did not want to sell, but wanted the property for a home); Bryant v.
tgagee's Lazarus (1911) 235 Mo. 606, 139 8.W. 558 (grantor’s brother testified that
vas held he heard grantee's agent tell grantor’s wife, to induce her to sign the deed
Juestion that it was only a mortgage); Gilchrist v. Cunningham (1832) 8 Wend. 641
alloges; (when mi;mrmmtal to executing the assignment, the assignee told him
conver- that, though absolute in its terms, it was merely to perfect an antecedent

her the agreement, as security for an advance); Kdwards v. Wall (1884) 70 Va. 321
> repuy- (testimony of notary who prepared the given deed).

widence In Bernard v. Walker YIBG‘Z) 2 U.C. Err. & App. 121, where a person who
W testi- witnessed the execution of the deed testified that the grantor, upon finding
fendant that a certain person's name was not specified as a grantee, insisted upon its
plaintiff being inserted, Robinson, C.J., said: “If there had been no such intention or
s death] understanding in Walker's mind, as that he was only making this deed as a
denied, security, and he was about to execute the deed as a final and absolute transfer
8 1o be of ull his right in the land, it could not have signified to him whether Thomp-
woof of son's name was in the deed or not. If both had agreed to give up all claim
uld pay upon him for indemnity, on his ing the deed which Thompson placed
n of the before him, he might, as we may have be to make the

3 yance either to one or both, as tfney might have agreed between them-
selves.  If he had been led by what had passed between him and Thompson
to believe that the deed was only to be made use of as a means of enforeing
) lll‘") ment of the debt due by him to the two, it was natural that he should desire
ney V. hompson’s name in the deed, for he had confidence in him, and would feel
more secure that the understanding on which he was about to convey would

y wran be more certainly carried out.”

# ":"ih ""Rodgers v. Burt (1908) 157 Ala. 91, 47 So, 226.
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Annotation. concerning the quality of the contract which he was on the point

of executing.

In some instances the admissibility of the statement in question
was expressly predicated upon the ground that it was a part of
thc res gestw;*' and apparently this conception might with pro-
priety have been relied upon in a considerable number of the cascs
already cited.

35. Statements made by the parties after the execution of the
instrument.—(a) Generally.—The doctrine distinctly adopted in a
considerable number of American cases is that an instrument
which on its face imports an absolute transfer of property cannot,
under any circumstances, be converted into a mortgage by tes-
timony which relates merely to the subsequent statements of the
parties, unless that testimony is corroborated by circumstantial
evidence, **

But the position that the probative force of evidence of this
description can never be sufficient to warrant the inference that a
mortgage was intended seems to be clearly untenable. Such a
theory, when tested by its application to an extreme case, involves
the impossible, not to say preposterous, conclusion that a finding
in favour of the party who alleges that the given instrument of
transfer was executed as a security must be set aside even in a
case where the allegation is sustained by definite testimony, un-
impeached and uncontradicted, that the transferee had de-
liberately, and with a full comprehension of the legal effect of his
words, declared that the transaction was a mortgage. If parol
evidence is to be received at all, there is plainly -no satisfactory
logical ground upon which the sufficiency of evidence of this
character and strength can be denied. The supposed situation
is no doubt one that very seldom occurs. But this consideration
obviously has no bearing upon the theoretical question of the
soundness or unsoundness of the doctrine.

The correct theory, it is apprehended, is one which may be
stated in this form: The intention of the parties that an absolute
instrument of transfer was intended to operate as a mortgage
may be proved by testimony as to their statements alone, if it
proceeds from trustworthy witnesses and is unambiguous in its
import; but the required standard of reliability and certainty

31'Wilcox v. Bates (1870) 26 Wis. 465; Lawrence v. Du Bois (1880) 16 W
Va. 443.
3*The following will serve as sufficient illustrations: Marks v. Pell (1515
1 Johns. Ch. (N.Y.) 594; Allen v. McRae (1846) 39 N.C. (4 Ired. Eq.) 325
Todd v. Campbell (1858) 32 Pa. 250; Couch v. Sutton (1854) l(-r.un Cas.
(Pa.) 120; Nicolls v. McDonald (1882) 101 Pa. 514;

In Linton v. Sutherland (1896) 40 N.8. 149, thh:icclunl ions of a grantor,

made two years after the deed in q had been to the cffect
that the instrument was intended as a mortgage, were pmnounml inadmis-

sible.
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e point : is so seldom satisfied that, as a general rule, it is insufficient, unless
corroborated, to warrant the conclusion that the transaction con- I
uestion % templated was a mortgage, and must be disregarded, if the rest i
part of 3 of the evidence is distinctly antagonistic to such an inference. *
th pro- ¢ There is some specific authority for a doctrine of this tenor, #2 and ! !
1@ cases it may apparently be regarded as constituting the ratio decidendi il
of nearly all the cases cited in the present subtitle. In this point il
| of the of view it is permissible to infer the intention to create a mortgage 1;'
edina from evidence consisting of parol declarations, if those declarations M
ument are sufficiently precise and established by reliable testimony. L
annot, ' In Ontario, testimony as to the statements of the parties is 1
by tes held not to be admissible at all, unless a foundation for it has first
of the : been laid by the introduction of circumstantial evidence which
tantial tends to shew that the transaction was a mortgage. See §§ 20, 21 i
ante, where this doctrine is eriticized as being not only illogical,
of this but opposed to the English authorities. Some slight traces of this
that a doctrine may also be found in American cases.?
Such a ! (b) Probative value—Whatever view may be adopted as to
wolves the general question of the competency of subsequent statements, 4
finding it is elear, both upon principle and authority, that less probative
ient of force should be conceded to them than to either of the two de-
nina scriptions of statements discussed in the preceding subtitles.
¥, un- “Declarations of this character are regarded as loose and uncer-
d de- tain testimony, and as the most dangerous species of evidence,” 38
of his The probative value of such evidence varies in proportion to
parol the degree of deliberation with which the statements in question
aetory were made,* the freqqency with which they were reiterated, 7
o this and the extent to which the party who made them was acquainted
nation with legal phraseology.** It is, of course, especially cogent where
ration the statements ascribed to both the parties are of a similar tenor;
of the though such a coincidence may by some special consideration— }
**Harp v. Harp (1902) 136 Cal. 423, 69 Pac. 28; Vangilder v. llnﬂmnn {
ay be (1883) 22 W, Va. 20; Sadler v. Taylur(1901) 49 W. Va. 104, 38 S.E. 583. |
solute MFor exam le, in Aborn v. Burnett (1827) 2 Blackf. (Ind.) 101, it was ‘
{eane remarked : he cases where courts have admitted parol evidence to inter- 1
rtgag fere with written contracts have generally been where there exists some {
s if it equity dehors the deed. There is nothing in this record which goes to show
in its :}l:) equitable el;cumntnnoeu dehors the deed, which would open the door to
g Gl e parol
tamty “*Barrett v. Carter (1870) 3 Lans. (N.Y.) 68; See also Mobile Bldg. &
oW Asso. v. Robertson (1880) 65 Ala. 386; Edwards v. Wall (1884) 79 Va. .m H
g Bascombe v. Ma I(1008) 129 App. Div. 516, 113 N.Y. Supp. 991, affirmed 3
] in 198 N.Y. 538, 92 N.E. 1077. B
(1815) The verbal u{minionl of a party in interest “nhou]d he recewed with great i
k) 80 caution.”  Rodgers v. Burt (1908) 157 Ala. 91, 47 So. 2: d
b “*Maples v. O'Brien (1908) 116 N.Y. Supp. 175. +
rantor, Stephens v, Allen (1883) 11 Or. 188, 3 Pac. 168; Sewell v. Holly (1914) o
+ offect —Ala. —, 66 So. 506; Jackiewicz v. Siwka (1915)~‘\hch —, 153 N.W. 688 .
admis- *Johnson v. Woodworth (1909) 134 App. Div. 715, ll‘J N.Y. Supp. H(;. i'
“*Hicks v. Hicks (1832) 5 Gill & J. (Md.) 75. 5 ,'i Y
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Annotation. gych as collusion for an improper purpose—be deprived of the

significance which is normally ascribed to it.+°

Some of the reasons for mistrusting evidence of this description
are clearly indicated by the following passage:—

“With our experience in courts of justice, we cannot doul
the possibility of procuring false testimony of alleged verlul
understandings in regard to transactions where the property ut
stake is so valuable as to afford a strong temptation to a dishonest
mind to resort to any artifice. We know, too, that witnesscs,
without actually intending to mislead others, may mislead them
from having been misled themselves. They may fancy that they
have heard what they did not hear; they may have misappri-
hended remarks and observations made in their presence about
matters in which they had no concern; they may have mistaken
suggestions and propositions for agreements; or expressions of
kind gratuitous intentions for promises meant to be legally bind-
ing, and may have supposed that to have been spoken of as finally
settled which was only the subject of a negotiation, and a negotia-
tion which may, without their knowledge, have terminated at List
in a manner very different from anything they were aware of." !

(¢) Necessary definiteness.—In order that evidence of this
description may be treated as one of the probative elements in a
given case, it is manifest, in the first place, that the statement to
which it relates must be of such a tenor as to shew that the purty
who made it regarded the transaction as being one of the character
alleged. The words relied upon must also be sufficiently precise
in meaning to warrant a definite inference with respect to the view
of the person who used them.t* This prerequisite is of course

49Ballard v. Jones (1846) 6 Humph. (Tenn.) 455.
“1Matthews v. Holmes (1853) 5 Grant, Ch. (U.C.) 1.
42In Barton v. Bank of New South Wales (1890) L.R. 15 Arp. Cas. (Eng)
379, Barton obtained on credit £600 from the respondent bank, giving u per-
sonal bond, and depositing the title deeds of three parcels of land. Some
ears afterwards he executed to the bank an absolute conveyance of the <ame
and, which ided that the debt should be “reduced by the sum of £i00."
Two years after the execution of the deed, the bank sent a note in which they
called his attention to the fact that he had paid nothing towards his inde}ied-
ness, and they asked for a remittance. In reply he reminded them that his
indebtedness was for the balance over and above what he termed the valuc of
the property, and that his only underukinmwu to pay that difference if he
was in a position to do so. He stated that his means had not improved. and
that therefore they must not expect a remittance. Held, that there was
nothing in this letter which bore out the idea that the relation of the parties
was that of mortgagor and mort . The appellant also relied upon the
manner in which the bank dealt with this transaction in their books. ['pon
this point the court observed: “The entries in the books do not appear to shew
more than this, that from a period shortly after the date of that transuction
in July, 1874, the account was headed as in liquidation. In point of fact,
the t was in susy b if the ar be taken as really
having been made, part of it had been completed, and upon that part no claim
could lie; and as to the other part the bank possibly treated it as irrecoverable,
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applicable, whether the words were those of the transferor or
transferee. If they were those of the transferee, and relied upon
as indicating that he admitted the transaction to be a mortgage,
they must amount to a recognition of a pre-existing agreement,
and not merely to a declaration of a present willingness to allow
the property to be redeemed. **  In some cases the attention of the
courts was perhaps not sufficiently directed to the importance of
distinguishing between these two situations. The statements
relied upon must be “inconsistent with the transferee’s having an
indefeasible title, or establish a fact inconsistent with it."” +4

(d) Statements of transferor inconsistent with theory that trans-

heeause it was to be irrecoverable if their debtor was not in a position to pay.
Then interest was caleulated. That circumstance does not appear to their
Lordships to be of much consequence, because, although the interest was
caleulated in decimals by a clerk who had charge of the books, merely for the
purpose of i if it required to be debited, in point of fact no interest
was ever debited to Mr. Barton.”

The fnlluwini)gmue in the judgment of Lord Cranworth in Alderson v.
White (1858) 2 G. & J. (Eng.) 97, may be appositely referred to in this
connection “The point most relied on by the respond was that the exy
sions used in Crump's will, made in 1842, were inconsistent with his being
anything else than a mortgagee. Now, considering that Crump was not a
solicitor, but a yeoman, I think that, on a question of this kind, but little
attention is to be paid to the precise form of what he is made to say in a will
drawn for him. I think, however, that his expressions are hardly to be called
innceurate, as applied to pmmﬂy which he had purchased, subject to a right
of repurchase. ‘The use of the word ‘interest’ was much relied on, but a soli-
citor drawing the will, and not knowing all about the facts, might put in the
word ‘interest’ as a matter of course; and it is to be observed that the testator
disposes of the ‘rents and profits’ of the estate in a way inconsistent with the
motion that he was receiving them only as a mortgagee in possession. It is
true he speaks of his ‘security’ on the estate, but I do not see in this any ma-
terial inaccuraey; he might well regard it as a security; but the question is
whether he shews that he regarded it otherwise than as a security which en-
titled him absolutely to the rents and profits till the repurchase.”

“Plumer v. Guthrie (1874) 76 Pa. 441. Loyd v. Currin (1842) 3 Humph.
(Tenn.) 462; Little v. Braun (1902) 11 N.D. 410, 92 N.W. 800; Cook v.
Gudger (1855) 55 N.C. (2 Jones, Eq.) 172.

In Crowell v. Keene (1803) 159 Mass. 352, 34 N.E. 405, the court
made the following remarks: “Evid was introduced of oral admissions
made by Keene that he held the title for the benefit of Michael Robinson,
and his heirs; that he had advanced money from time to time, ‘and
was holding the land for the debts’ In ﬁlny, 1880, Keene wrote to
Michael Robinson, ‘iﬂf onli' purpose is for your benefit, and have
acted upon the advice of your friends in Wareham to let it remain as it is for
the present, in order to save the farm for you.' In February, 1880, also, Keene
wrote to Robinson: ‘When you are in a position to pay my ‘mln_noe T will talk
about u transfer. You say I can’t have all. 1 only want my due, and if I
you can find anyone to let you have money as cheap as I have in the past you
are fortunate. It has not been my intention to deprive you [of] liberty of
the farm in the least.” This last sentence, Keene testified, related to the fact
!hlm.luj g:v:‘ Robinson the nl:lne of the farm. r’ehn;le"tl;}e oral and }vlvritten
admissions have a strong tendency to support t intifl’s theory, they are
also consistent with the theory c&n the deed was intended as an nbu);lut.e
conveyance, and that Keene intended when he was made whole to reconvey
the land, though under no obligation to do so.”

“Todd v. Campbell (1858) 32 Pa. 250.
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action was a mortgage—A few cases in which the weight of evi-
dence of this description was considered are cited in the footnote, s

(e) Statements of transferee inconsistent with theory that trans-
action was an absolute sale.—The few cases involving this
situation are cited below, +¢

43(a) Statements made to the transferee or his privies. Price v. Karnes (1871).
59 111. 276; Wilson v. Terry (1905) 70 N.J. Eq. 231, 62 Atl. 310, affirmed in
71 N.J. Eq. 785, 65 Atl. 983; Nicolls v. MeDonald (1880) 101 Pa. 514; Todd
‘ampbell (1858) 32 Pa. 250.

(b) Statements made to third person. Holmes v. Matthews (1855) 9 Moore
P.C. 413; Rose v. Hickey (1878) 3 Ont. App. 309; Mitchell v. Wellman (1885)
80 Ala. 16; Knockamus v. Shepard (1870) 54 Ill. 500; Scanlan v. Scanlan
(1891) 134 111. 630, 25 N.E. 652; Boomer v. Stone (1874) 38 Towa, 685; Kther-
idge v. Wisner (1891) 86 Mich. 166, 48 N.W. 1087; Henry v. Davis (1523)
7 Johns. Ch. (N.Y.) 40, affirmed in Clarke v. Henry (1823) 2 Cow. 324.

46(a) Stalements made to the transferor or his privies. In Vernon v. Bethell
(1761) 2 Eden (Eng.) 110, where A had granted a mortgage of anticipation to
B of a West India estate, and, having been found upon an account tu[(’:n to be
greatly indebted to him, released the equity of redemption to B and his heirs,
the following parol declarations of Bethell (grantee) were part of the evidence
from which the inference of an intention to create a mortgage was drawn: To
one person he said, “that he was bound in honour and conscience, as well as
by promise, that the Major should have the estate again on his being paid,
though he had got an absolute acqui ;" and at her time, “Lot him
pay me what he owes me, and he shall have his estate again;”" to another he
said, “that when he obtained the conveyance, he voluntarily promised the
plaintiff, or his family, that they should have the estate again on paying the
money; and that he thought himself bound in honour and conscience, though
not in law; and that he had doubted in sending in the t, whether he
should not admit the redemption.” To another person he said, “that he had
promised to return the estate again when he was paid.”

In Lincoln v. Wright (1859) 4 De G. & J. (Eng.) 16, 28 L.J. Ch. N.8. 705,
7 Week. Rep. 350, the court relied upon evidence to the effect that, soon after
the death of Wright, the grantee, k, the guardian of the minor child of
Wright, called on Lincoln, the grantor, and offered him £10 per year for the
premises if he would give up possession of them; that Lincoln refused tLis
proposition; and that Beck thereupon threatened to have him turned out, and
shortly afterwards began the action of ejectment which the pending suit was
brought to restrain. (This portion of the evidence is stated more fully in 7
Week. Rep. 124, where the judgment of Kindersley, B.C., in the lower court,
is reported). 2z

For other cases in which evidence of this Wpe was considered, see Goley
v. State (1886) 87 Ala. 57, 6 So. 287; Klock v. Walter (1873) 70 Ill. 416; Pear-
son v. Sharp (1886) 115 Pa. 254, 9 Atl. 38.

(b) Statements made to third person. In McIlroy v. Hawke (1856) 5 Grant,
Ch. (U.C.) 516, a portion of the evidence relied upon related to the state-
ments of two disinterested witnesses that the grantee refused to sell the land
in question to one of them, not because of any reluctance to do so, but upon
the ground of some right in the grantor to which he felt himself bound to give
effect

For other cases involving this sort of evidence, see Russell v. Southard
(1851) 12 How. (U.8.) 139, 13 L. ed. 927; West v. Hendrix (1856) 28 Ala.
226; rs v. Burt (1908) 157 Ala. 91, 47 So. 226; Ross v. Brusie (1583)
64 Cal. 245, 30 Pac. 811; Ruckman v. Alwood (1873) 71 IlL. 155; Low v. Graff
(1875) 80 1. 360 ‘gﬂnwe spoke several times of his intention to reconvey).

For cases involving written_declarations, see Myers v. Willis (1855) 17
C.B. (Eng.) 77, affirmed in 18 C.B. 886, 25 L.J.C.P. N.8. 255, 4 Week. Rep.
637 (letter stating that the bill of sale in question had been executed as col-
lateral security for an advance of money, and that on the repayment of this the
chattel was to be returned); Whitlow v. Stimson (1909) 14 B.C. 321 (entries

in grantee’s diary).
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(f) Statements supporting claim a defence of party who made Annotation.

them.—Some of the cases in which there were statements which

tended to support the allegations of the party who had made

them would seem to have proceeded simply upon the broad
doctrine that statements of this tenor were admissible in spite of
their self-serving character. ¢

Other decisions are based upon the general ground that the
antecedent declarations of a party are not admissible for the
purpose of sustaining his own averments. +*

The latter of these doctrines has been applied with respect
even to the declarations of a transferor or transferee which were
made while he was in possession of the property in question, and
relating to the conditions under which that possession was held. ¢
But the position has also been taken that the rule under which
“the character of a possession may always be shewn by the con-
temporaneous declarations of the tenant’’®® overrides, in cases
of the type discussed in this article, the operation of the general
rule which excludes self-serving declarations.®* Whether the
general rule or the special doctrine should be treated as controlling
is a nice point. But, having regard to the small probative force
which is attributed to all subsequent declarations, it would seem
to be safer to exclude entirely those which belong to the self-
serving class, unless it appears that, although in form they were
of that description, they were made under circumstances indicating
that they really represented a reluctant acknowledgment of an
obligation regarded by the declarant as burdensome and disad-
vantageous. #*

In other cases the admissibility of the given statements was
regarded as being dependent upon the question whether they had
or had not been made in the presence of the transferor.s* The
rationale of the probative value ascribed to the evidence in this

‘7(a) Statements of a_party by whom or at whose request the praptﬂi; was
conveyed.  Hopkins v. Thompson (1835) 2 Port. (Ala.) 433; Parks v. Parks

(1880) 66 Ala. 326; Downing v. Woodstock Iron Co. (1890) 93 Ala. 262, 9
80. 177; Ewart v. Walling (1867) 42 11l 453; Funk v. Harshman (1909) 110
‘Iq\{:ll'.pl'.'_l,'é’;l2 Atl. 665; Boocock v. Phipard (1889) 1 Silv. Sup. Ct. 407, 5 N.Y.

(h) Statements o . Rowand v.
Finney (lNRO";f;)“G l’:{ f;)l‘;’;y}"rtilcewcf T(::;upz';g?rl’)vbz‘ﬂl.r;;gf .

. *This was the theory adopted in Helm v. Bn)'«l (1888) 124 IIL. 370, 16
N.E. 85; Heaton v. Gaines (1902) 198 T1l. 479, 64 N.E. 1081; Wenske v. Ken-
neke (1913) 182 Tll. App. 558; Wilson v. Patrick (1872) 34 Iowa, 362.

“*Hart v. Randolph (1892) 142 Ill. 521, 32 N.E. 517.
9Sheaffer v. Eakman (1867) 56 Pa. 144,
#Creighton v. Hoppis (1884) 99 Ind. 369.

. M*This qualifieation was ized in Robi v. Chisholm (1894) 27
N8. 74, where the grantor's admission that he owed the grantee the amount
paid by the latter, together with interest, was held to shew that he regarded
that amount as a loan.

#38ce, for example, Bentley v. O'Bryan (1884) 111 IIl. 53.
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be prejudiced by a statement which he had no opportunity of
denying.

36. Indebtedness of transferor to transferee before execution
of instrument of transfer.—(a) Transferor indebted.—In several
American cases the fact that the relationship of debtor and
creditor subsisted between the transferor and transferee before 1he
time when the instrument of transfer was executed, and ~iill
subsisted at the time of its execution, has been adverted to as an
element tending to shew that the parties intended to creatc a
mortgage.** It is manifest, however, that, in the final analysis,
this element is relevant only in so far as it bears upon the esscutial
question to be determined, viz., whether the relationship con-
tinued after the execution of the contract. (See § 37, post.) With
reference to this aspect of the matter the broad rule has heen
formulated that, “where the relation of debtor and ereditor. or
of mortgagor and mortgagee, exists, and conveyances are madc. or
property is delivered by the debtor to the creditor, the legal pre-
sumption is that the relation continues, and that the transfers
were made as further security for the debt.” s¢ In certain American
cases we find some authority for the doctrine so laid down,
in so far as it applies to conveyances by mortgagors to
mortgagees. But, as thus applied, the doctrine is plainly re-
ferable to the peculiar relationship of the parties, and is a natural,
if not an inevitable, consequence of the attitude of the courts with
regard to contracts for the sale of the equity of redemption. Some
further discussion would seem to be required befere it can be
accepted as settled law in cases where no antecedent relationship
of mortgagor and mortgagee is involved. It would perhaps not

be unreasonable to take the position that, as an unsecured creditor
can, by obtaining a judgment for his claim, secure a lien upon his
debtor’s property, the relationship between them is, in the present
point of view, so essentially similar to the relationship between
a mortgagor and a mortgagee, that the presumption of the con-
tinuance of the debt cannot logically be entertained with respect
to the latter relationship, and not with respect to the former.

s4Turnipseedv. Cunningham (1849) 16 Ala. 501, 50 Am. Dec. 190: Itose v
Gandy (1902) 137 Ala. 329, 34 So. 239; Winn v. Witzwater (1907) 151 \lu 171,
44 So. 97; Miller v. Thomas (1853) 14 Tll. 428; De Wolf v. Strader (1561) 26
1. , 70 Am. Dec. 371; Wright v. Mahaffey (1888) 76 lowa, 96, 40 N.W
112; McRobert v. Bridget (1914) — Iowa, —, 149 N.W. 906; Dabney v. Green
(1809) 4 Hen. & M. (Va.) 101, 4 Am. Dee. 503. See also the cases cited in
the following notes.

ss8impson v. First Nat. Bank (1899) 35 C.C.A. 306, 93 Fed. 300 (where
none of the authorities cited go to the extent of predicating an actual presump-
tion from the previous existence of an unsecured debt). See also, Sutphen v
Cushman (1864) 35 11l 186; Ruffier v. Womack (1867) 30 Tex. 332, Harri-
son v. Hogue (1911) — Tex. Civ. App. —, 136 8.W. 118; Wright v. Mahafley

(1888) 96 Towa, 96, 40 N.W. 112.
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atably k There is also authority for the doctrine that, where the con-

ity of £ sideration of a deed was a pre-existing debt, the prima facie infer-
ence is that the debt was extinguished upon the execution of the
cution deed. ¢

everal Another view is that the fact of the pre-existing relationship
roand of debtor does not raise any presumption either for or against the

we the theory that the transaction was a mortgage. s

dosill o In one case it was expressly laid down that parol evidence
as an was admissible to prove the fact of the pre-existing indebtedness, ¢
pate a and the same rule was taken for granted in all the others which
alysis, have been cited in this section.

sential (b) Transferor not indebted.—In some cases in wh'ch the
) con- given transactions were held not to be mortgages, the circum-

With stance that the transferor had not previously been indebted to the
3 heen transferee was specified among the elements upon which the
tor, or conclusions were based.* But this element obviously possesses,
ade. or in respect of the issue to which it is relevant, an even smaller
al pre- probative significance than that which is ascribed, in its appro-
wsfers priate sphere, to the fact of a pre-existing indebtedness. ¢

lerican 37. Subsequent indebtedness of transferor to transferee.—* In
down, all cases the true test, whether a mortgage or not, is to ascertain

s to whether the conveyance is a security for the performance or non-
ly e performance of any act or thing. If the transaction resolve itself
atural, into a security, whatever may be its form, it is in equity a mort-
1s with gage.”" In other words, “if the instrument be made as a security
Some for the payment of a debt, or the performance of a duty, it is a
an be mortgage.” #* From this fundamental coneeption it would seem
onship to be a necessary deduction that a mortgage should be inferred,
ps not as matter of law, whenever it appears, either from the words of
reditor the written contract itself or from extrinsic evidence, that the
yon his transaction operated so as to create or continue, as between the

yresent transferor and transferee, the relationship of debtor and creditor,—
elween the expression “debtor” being here used in its broader sense as
1 cons connoting a person who is bound to perform some definite legal
respect obligation for the benefit of another, and net merely one who is

ol i ‘People ex rel. Ford v. Irwin (1861) 18 Cal. 117; former appeal in 14 Cal.

Rose v

Ala. 171, YiCampbell v. Dearborn (1872) I(N Mm 130, 12 Am. Rep. 671; Crowell

1561) 26 v. Keene (1893) 159 Mass. 352, 34 N.E. 405.

mﬁﬁ\-‘-u “Sutphen v. Cushman (1864) 35 I11, 186

ited in “Conway v. Alexander (1812) 7 Cranch (U.S.) 218, 3 L. ed. 321; Freeman
v. Baldwin (1848) 13 Ala. 246; Slutz v. Deoenberg (1876) 28 ()Inu St. 378

) (where ““That the i of an ant. indebted

resumyr decisive was recognized in Hughes v. McKensie (1893) 101 "Aln 415, 13 Ho

ek ¥ 609.  But 1hm form of statement seems to reflect an excessively high estimate
" Hamt- of probative value.

Tahaffey “'Flagg v. Mann (1837) 2 SBumn. 486, Fed. Cas. No. 4,847, per Story, J.
“*Lanfair v. Lanfair (1836) 18 Pick. (Mass.) 299.
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liable to pay a certain sum of money. But the cases do not all
proceed upon this simple theory.

In some of them the fact of the subsistance of the relationship
of debtor and creditor after the execution of the instrument of
transfer has been adverted to merely as one of the two or more
elements which were regarded as warranting the inference that
the parties intended to create a mortgage.** The circumstance
that a mortgage should have been predicated from a combination
of elements, and not from the indebtedness alone, might perhups
be considered, in a strictly logical point of view, to import tlat
the indebtedness was regarded as being insufficient of itseli to
establish the character of the transaction. But it would be un-
justifiable to lay much stress upon this aspect of the matter. In
fact, several of the decisions collected in the footnote were rendered
in jurisdictions in which the theory that the subsistence or non-
subsistence of a debt is a conclusive test has been explicitly
recognized. See below.

In other cases we find various judicial statements which
import more or less distinctly that the subsistence of an indebted-
ness possesses no higher probative value than that of an element
which points very strongly to the inference that the transaction
was a mortgage. ** In any jurisdiction in which this theory prevails,
the character of the transaction is not conclusively established
when it is proved that the transferor and transferee stood in the
relationship of debtor and creditor after the execution of the in-

¢3(q) Cases relating to contracts which did not include any written stipula-
tions as to reconveyance. Turner v. Wilkinson (1882) 72 Ala. 366; Douglass v.
Moody (1885) 80 Ala. 61; Nelson v. Wadsworth (1911) 171 Ala. 603, 55 8
120; Smith v. Cremer (1873) 71 Ill. 185; Froud v. Merritt Bros. (180¢
Towa, 410, 68 N.W. 728; Stratton v. Rotrock (1911) 84 Kan. 198, 114 Pac
Ferris v. Wilcox (1883) 51 Mich. 105, 47 Am. Rep. 551, 16 N.W. 252; I
v. Thompson (1903) 89 Minn. 202, 94 N.W. 692; Farmers' & M. Bunk v.
Smith (1901) 61 Ap{). Div. 315, 70 N.Y. Supp. 536; Shriber v. Le Clair (1556)
66 Wis. 579, 29 N.W. 570, 889.

(b) Cases relating to contracts which include writlen stipulations as to recon-
veyance. Crosby v. Buchanan (1886) 81 Ala. 574, 1 So. 898; Crismon v. King-
man Plow Co. (1913) 106 Ark. 166, 152 8.W. 9890; Castillo v. McBeath (1013)

162 Ky. 382, 172 S.W. 669. ol

%4(a) Cases relating to contracts which did not include any written s!ipula-

tions as to reconveyance. Campbell v. Dearborn (1872) 109 Mass. 130, 12,
Am. Rep. 671; Pond v. Eddy (1873) 113 Mass. 149; Kinkead v. Peet (1908)
137 Towa, 692, 114 N.W. 616; Holden Land & Live Stock Co. v. Inter-State
Trading Co. (1912) 87 Kan. 221, L.R.A. 1915B, 492, 123 Pac. 733; P'ace v.
Bartles (1890) 47 N.J. Eq. 170, 20 Atl. 352; Lawrence v. Du Bois (1580)
16 W. Va. 462,

(b) Cases relating to contracts which included written stipulations as to recon-
veyance. In Bullen v. Renwick (1862) 9 Grant, Ch. (U.C.) 202, reversing on
rehearing 8 Grant, Ch. (U.C.) 342, a stipulation that the grantor should pay,
not at his option, but absolutely, led Spragge, V.C., “almost irresistibly” to
the conclusion that the transaction was in substance and reality u loan of

money.” -
S‘;e also Stinchfield v. Milliken (1880) 71 Me. 567; Robinson v. Wil
I&llghl:&) (1871) 65 N.C. 520; Fowler v. Stoneum (1854) 11 Tex. 478, 62 Am.

29 I

strur
not t
ably
Geor
legal
and
the r
price
ily ar
ing it
the a
searee
In
of de
effect
proof
which
the in
specifi
cedent
contra
of the
quent
has fre
indebts
“sHut
175 8.V
“%Felt
g
made, a
the tran
90 Md.
~ For
tion to r

transacti
Hawke v

“*(a) (
reconveya
Gowin (]
83111 47

stance the
and at th
4 court ¢
Hickox v.
V. Duneai
(N.Y.) 29

“*Robir

132



D.LR.
not all

onship
ent of
r more
e that
Istance
mation
erhaps
it that
self to
be un-
a. In
ndered
T non-
licitly

which
lebted-
lement
action
evails,
olished

in the
the in-

stipula-
1glass v,

‘;2“‘]‘: V.
r (1886)

O Tecon-
7. King-
1 (1915)

stipula-
130, 12,

(1908)
ate
aee v,
(1580)

o recon
=ing on
ild pay,
bly” to
loan of

v. Wil
62 Am.

29 DLR. Dominion Law Rerorrs,

strument of transfer, and it is still competent to shew that it was
not their actual intention to create a mortgage.s This is presum-
ably the theory with reference to which the Supreme Court of
(icorgia has answered in the affirmative the question: “Is it
legally possible for an owner of realty to sell it outright for cash
and at the same time, and as a part of the contract of sale, secure
the right to repurchase, and become bound to do so, at a higher
price payable in the future? or, must such a transaction necessar-
ily and inevitably be treated as one of borrowing money and secur-
ing its payment by a deed in the nature of a mortgage?” But
the arguments by which the position thus taken is sustained are
searcely convineing.**

In a third group of cases, the subsistence of the relationship
of debtor and ereditor after the instrument of transfer took
effeet 18 treated as being a circumstance which constitutes decisive
proof that the transaction was a mortgage. This is the theory
which is sustained by a preponderance of authority. In some of
the instances in which it has been formally stated, the language
specifically refers to that particular situation in which an ante-
cedent debt continues to sushbist after the execution of the written
contract;¢? and this was the actual state of the evidence in many
of the cases in which the conclusiveness of the element of a subse-
quent indebtedness has been affirmed. s But that conclusiveness
has frequently been predicated with respect to cases in which the
indebtedness was created by the transaction in question.**

“*Hutchings v. Terrace City Realty and Sccurities Co. (1915) Mo.—,
175 8.W. 905.
elton v. Grier (1899) 109 Ga. 320, 34 8.E. 601, 35 S.E. 175.

#“If the relation of debtor and ereditor exists when the conveyance is
made, and this relation is regarded as subsisting after the conveyance is made,
the transaction will be regarded as a mortgage.” Hooper v. Smyser (1900)
90 Md. 363, 45 Atl. 206.

For cases in which the explicit assumption by the transferor of an obliga-
tion to repurchase the property was treated as being conclusive proof that the
transaction was a mortgage, see Bullen v. Renwick (1862) 9 Grant, Ch. 202;
Hawke v. Milliken (1866) 12 Grant, Ch. 236.

“%(a) Cases relating to conlracts which did not include any stipulation as to

reconveyance. Murmy v. Taylor (1850) 1 Ir. Ch. Ih-lL 92; Shreve v. Me-
Gowin (1904) 143 Ala. 665, 42 So. 94; National Ins. Co.
83 11l. 470; Conant v. Riseborough (1891) 139 Tl 383, & % 33
v. Thompson (1888) 39 Minn. 137, 30 N.W. 309; O'Neill v. Capelle (1876)
62 Mo. 202; Judge v. Reese (1874) 24 N.J. Eq. 387; Budd v. Van Orden (1880)
33N.J. Eq. 143; Rockwell v. Humphrey (1883) 57 Wis. 410, 15 N.W. 304.

(b) Cases relating to contracts which included stipulations as to reconveyance.
Bentley v, Phelps (1847) 2 Woodb. & M. 426, Fed. Cas. No. 1,331 (circum-
stance that theparties stood intherelation of lender and borrower, both before
and at the time of the execution of the deed, was said to be “very decisive in
a court of chancery that the transaction was meant to be a mortgage”);
Hickox v. Lowe (1858) 10 Cal. 197; Shaffer v. Huff (1873) 49 Ga. 589; Martin
\‘.'l)}ln(ean (1895) 156 I1l. 274, 41 N.E. 43; Pardee v. Treat (1879) 18 Hun
(N.Y.) 208; Wilson v. Giddings (1876) 28 Ohio St. 554.

“*Robinson v. Cropsey (1833) 2 Edw. Ch. (N.Y.) 143, affirmed in 6 Paige,

1329 p.L.R.
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The essence of the theory explained in the preceding paragraph
is: “The transferor cannot at the same time hold the property
absolutely, and retain the right to enforce the payment of the
debt on account of which the conveyance was made.”7* In this
point of view it follows that, if an indebtedness subsists, equity
will regard the conveyance as a mortgage, whether the transfercc
80 regarded it or not. "

The effect of proving the fact of a subsisting indebtedness is
manifestly to establish that mutuality of remedy which is one of
the essential incidents of a mortgage. One party “can redeem hy
paying or discharging the debt or obligation for which the security
is given; the other can foreclose, and appropriate the property
or proceeds to the same end.” 7

It is well settled that parol evidence is admissible for the
purpose of proving that the relation of debtor and creditor sub-
sisted between the transferor and transferee after the execution
of the instrument of transfer,

The inference that such a relation subsisted is strongly in-
dicated by the circumstance that interest was paid on the money
advanced.” In one instance, the court expressed the opinion
that “the peculiar nature of this species of contract is such as
renders payment of interest or payment of principal under the
parol contract, such an act of part performance as takes the case

480; Voss v. Eller (1886) 109 Ind. 260, 10 N.E. 74; Mitchell v. Wellnan
(1885) 80 Ala. 16.

“The test of the distinetion [hetween a mortgage and a conditional sule]
is this: If the relation of debtor and ereditor remains, and a debt still sub-
sists, it is a mortgage; but if the debt is extinguished by the agreement of the
parties, or the money advanced is not by way of loan, and the grantor ha- the
privilege of refunding, if he pleases, in a given time, and thereby entitled him-
sell to a reconveyance, it is a conditional sale.” 4 Kent, Com. *111 noie
(d), quoted in Saxton v. Hitcheock (1866) 47 Barb. (N.Y.) 220.

703utphen v. Cushman (1864) 35 T11. 186.

T1Fisher v. Green (1802) 142 I11. 80, 31 N.E. 172; Le Comte v. Pennock
(1900) 61 Kan. 330, 59 Pac. 641; Wallace v. Smith (1893) 155 Pa. 78, 35 \m
St. Rep. 868, 25 Atl. 807; Hamilton v. Flume (1884) 2 Posey, Unrep. Cas
(Tex 604,

7*Niggeler v. Maurin (1885) 34 Minn. 118, 24 N.W. 369. See also Buarnes
v. Holeomb (1849) 12 Smedes & M. (Miss.) 306.

i38hreve v. MeGowin (1904) 143 Ala. 665, 42 So. 94 (doetrine explicitly
affirmed on dewurrer).

“1In Maxwell v. Montacute (1719) Pree. in Ch. (En;
lor Parker observed:  “So, where an absolute conveyance
sum of money, and the person to whom it was made, instead of entering and
receiving the profits, demands interest for his money, and has it paid him,
this will be admitted to explain the nature of the conveyance.” This pussage
(which is not found in the report of the case in 1 P. Wms, 618) was quotedin
Conner v. Chase (1843) 15 Vt. 764,

For other cases in which the subsistence of a debt was held to be inferable
from the payment of interest, see Allenby v. Dalton (1827) 5 L.J.K.B. (Ing.
312; Papineaun v. Gurd (1851) 2 Grant, Ch. (U.C.) 512; Robinson v. Chisholm
(1894) 27 N.S. T4

B, Lord Chaneel-
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agraph out of the statute” of frauds.” Apparently this alternative
operty conception has not been relied upon in any other case.

of the Another fact of great probative force is that an instrument
In this evidencing an antecedent indebtedness was neither surrendered

equity nor cancelled.”s The conclusion to which this fact ordinarily
nsferee points is, of course, repelled if other evidence shews that, as a

matter of fact, the indebtedness was extinguished by the trans-
ness is action. 77

one of 38. No subsequent indebtedness of transferor to transferee.—
em by As the essential purpose and effect of a mortgage is to create a
eurity security for a debt, an instrument which, on its face, imports a
operty complete transfer of the ownership of the given property, cannot

operate as a mortgage, if the language of the written contract
or the itself or the extrinsic evidence shews that, after the execution of
w sub- the instrument, the relationship of debtor and ereditor did not
cution subsist between the party by whom or at whose instance the in-

strument was executed and the party to whom it was executed.
gy in- The courts have sometimes laid stress upon the fact that, under
money such circumstances, mutuality, one of the essential attributes of
'l’i"i"}' a mortgage, is lacking.”* But obviously the significance of this
uch as consideration is merely subsidiary and derivative. The element
er the which primarily determines the quality of the transaction is the
e case nonexistenee of the debt.

Vellman ‘Le Targe v. De Tuyll (1850) 1 Grant, Ch, (U.C. A

“Babeock v. Wyman (1856) 19 How. (U.8.) 289; Calhoun v. Anderson
wl sale] (1908) 78 Kan. 746, 98 Pac. 274; Pond v. Eddy (1873) 113 Mass. 149; San-
ill sub- born v. Sanborn (1895) 104 Mich. 180, 62 N.W. 371; Sweet v. Mitchell (1862)
t of the 15 Wis, 642,

has the In Healey v. Daniels (1868) 14 Grant, Ch. (U.C.) 633, the fact that the

ed him- gruntee of land had retained notes previously given to him by the grantor was

M. note held not to be enough to counteravail the effect of the testimony of two wit-
nessesthat the transaction was intended as an absolute purchase.

In Todd v. Campbell (1858) 32 Pa. 250, the court said: “It is true that
rennock if land be conveyed in consideration of a pre-existing debt, due from the gran-
45 Am tor to the grantee, and it is the understanding of the parties that the debt shall
p. Cas survive, the deed is but a mortgage. This understanding may be proved by

parol.  But the debt must survive. That the written evidences of it remain

in the grantee’s hands is not enough, if the liability be gone. They may afford

0 .pr.-sullnplinn of continued indebtedness, but it is a presumption easily
rebutted.”

See also Gomez v. Kamping (1871) 4 Daly (N.Y.) 77 (mere retention of

vendor's note “did not continue it as a legal obligation”); Haley v. Daniels

Barnes

plicitly

haneel- (I86%) 14 Grant, Ch. (U.C.) 633 (retention of grantor's notes by grantee not
or such enough of itself to shew mortgage; Brant v. Robertson (1852) 16 Mo. 129,
ing and "*Every mortg implies a loan; every loan a debt; and though there
i him, were no covenant o:fond. the personal estate of the borrower must remain
passage lisble to pay off the mortgage.” Lord Talbot in King v. King (1735) 3 P,
otedin Wms. 358, 18 Eng. Rul. Cas. 1.

‘ “No loan, no debt, no mortgage.” Lord Macnaghten in Manchester,
.uiu'x‘ll'h 8. & L.R. Co. v. North Central Wagon Co. (1888) 1 L.R. 13 App. Cas. 554.

ishaim PSwift v. Swift (1860) 36 Ala. 147; Hogan v. Jaques (1868) 19 N.J. Eq.
123, 97 Am. Dec. 644; Yost v. First Nat. Bank (1903) 66 Kan. 605, 72 Pac.
209; Flint v. Sheldon (1816) 13 Mass. 443, 7 Am. Dee. 162.
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The general rule enunciated in the preceding paragraph las
frequently been affirmed, both in cases where the contract did
not include any written stipulation as to the reconveyance of the
property in question,** and in cases where such a stipulation had
been made, »

In many of the American cases in which the nonsubsistence of
the relationship of debtor and ereditor has been adverted to, it
has been specified in conjunction with other facts. But in such
cases these additional facts were presumably regarded as being
merely corroborative of an element which, even when taken by
itself, would constitute adequate proof that the transactions in
question were not mortgages, rather than as going to make up,
in combination with that element, an aggregate composed of items
none of which, if considered singly, would have been decisive. A
different view would clearly be inconsistent with the doctrine
which declares a debt to be an essential ingredient of a mortgage.
That doctrine necessarily involves these consequences:

(1) That evidence which affirmatively shews that no debt
subsisted after the instrument of transfer was executed is sufficient
of itself to justify a court in rejecting a claim which is founded on
the theory that the given transaction was a mortgage. Any
judicial statements which aseribe, or seem to aseribe, to such
evidence a lower degree of certainty, may safely be pronounced
incorrect. **

(2) That such evidence, being conclusive with regard to the
intention of the parties, overcomes the effect of any other de-
seription of evidence which tends to shew that the given trans-
action was a mortgage.*

In respect of contracts which obligate the transferee to re-
convey if certain conditions are fulfilled by the transferor, the
operation of the general rule as to the effect of evidence shewing
the nonsubsistence of an indebtedness is sometimes stated in
language expressive of the doctrine that, when the relationship
of debtor and creditor does not subsist after the execution of the

*OMartin v. Martin (1898) 123 Ala. 191, 26 So. 525; Smith v. Smith (1907)
153 Ala. 504, 45 So. 168; Burgett v. Osborne (1898) 172 Ill. 227, 50 N.L.. 206;
Rogers v. Rogers (1888) 115 Ind. 413, 17 N.E. 609; Reed v. Reed (1583)
756 Me. 264; Cake v. Shull (1888) 45 N.J. Eq. 208, 16 Atl. 434; Fullerton v.
McCurdy (1873) 55 N.Y. 637; Plumer v. Guthrie (1874) 76 Pa. 441.

S'Williams v. Owen (1840) 5 Myl. & C. (Eng.) 303, 12 L.J. Ch. N.5. 207,
5 Jur. 114; O'Reilly v. O'Donoghue (1875) Ir. Rep. 10 Eq. 75; Perdue v. Bel
(1887) 83 Ala. 396, 3 So. 698; Henley v. Hotaling (1871) 41 Cal. :
v. Mann (1833) 14 Pick. 467; Cornell v. Hall (1871) 22 Mich. 377;
Bond (1893) 96 Mich. 134, 55 N.W. 619; Joﬂ‘reg v. Charlton (1907) 7 1

“q. 340; 65 Atl. 711; Glover v. Payn (1838) 19 Wend. (N.Y.) 518; Mucaulay
v. Porter (1877) 71 N.Y. 173.

**See for example, Fisher v. Green (1892) 132 Il 80, 31 N.E. 172; Spalding
v. Brown (1899) 36 Or. 160, 59 Pac. 185.

*sHodge v. Weeks (1888) 31 8.C. 276, 9 8.E. 953; Smith v. Smith (1907
153 Ala. 504; 45 So. 168; Hershey v. Luce (1892) 56 Ark. 320, 19 S.W. 963
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ph has contract, the mere fact of the insertion of the provision as to re-
et did conveyanee will not impart to the transaction the quality of a
v of the mortgage.** Under such circumstances a provision of this tenor
on had confersaupon the transferor merely an option or privilege in respect

of the reacquisition of the property.** When the option or privilege

enee of so reserved is released or abandoned, the obligation of the contract

1 to, it is terminated, and the transferor has no equity remaining in the

n such property that ean be subjected to the elaims of a creditor.»s
1 being : The fact that, under the contract, the transferor is not sub-
ken by i jeeted to any personal liability in respect of the repayment of the
jons in i money received from the transferee has sometimes been regarded
ke up, as an element which shews conclusively that the parties did not
f items intend to ereate a mortgage.*”  As is shewn by one of the eitations
ve. A in the footnote, this theory is sustained by the high authority of
actrine : the Supreme Court of the United States.  But the view more
rigage. generally accepted is that “personal liability, express or implied,
is not necessarily incident to a mortgage. A charge by way of
) debt mortgage upon property may be so framed as to exclude all
Ficient personal liability of the mortgagor.”ss  The absence of such
led on liability, however, and the consequent want of mutuality pro
Any -
) such *“Where there is no debt and no loan, it is impossible to say lh.\l AN agree-
ment to resell will change an nhmllm- onveyanee into i mort gage Glover

wneed v. Payn (1838) 19 Wend. (N.Y.) 518, )

“If . . . the judgments and securitiex which constituted the con-
o tha sideration for the conveyance are satisfied and canceled, the mere fact that

the grantee executed nrlu'h-n of uzn'\'lm-nl |.|\|uu the grantor an option to
er de- repurchase the property within a eertain time will not make the transaction
trans- amortgage.”  Wallace v. Smith (1803) 155 Pa. 89, 35 Am. St Rep. 868, 25
Atl SO7.

SIf an existing debt “is treated as extinguished, and the vendor has the
to re- privilege merely of refunding the prm~ the transaction is a conditional sale.”
r, the Hopper v. Smyser (1900) 90 Md. Atl. 206,

. Phra v«mlnu) alluding to the rlmrm- ter of the transferor's right as being a
ewing mere option or privilege has frequently been employed by the court N
ed in for example, Logwood v. Hussey (1877) 60 Ala. 417; Martin v. Marti
mship 123 Ala. 191, 26 So. tahl v. Dehn (1888) 72 Mich. 645, 40 N.W

Reed v. Bond (1893) Mich. 134, 55 N.W. 619; Saxton v. Hitcheoek (I\llm
of the 17 Barb. (N.Y.) 220.

"\ml v. First Nat, Bank (1903) 66 Kan. 605, 72

200
(1907) L

1. 206; “It is, therefore, a necessary ingredient in a mortgage that the mortgagee
(1883) ~I|nul 1 have a remedy against the person of the debtor. I this remedy really
rton v. exists, its not being reserved in terms will not affeet the case.  But it must

exist in order to  Justify a construction which overrules the express \\nrllﬂ n{
the instrument.”  Conway v, Alexander (18 218, 237,
4 |. ol 321, 328.

“It is n necessary mumlu-ul ina mortgage that the mortgagee should have a
remedy for his nh-ht against the debtor, the mortgage itself being a mere secur-
: ity for the debt.”  MeKinstry v. Conly (1847) 12 Ala. 678, The same lan-
oaulay guage w ~w used in Swift v. Swift (1860) 36 Ala. 147

S See also Desloge v. Ranger (1842), 7 Mo. 327; Hickman v. Cantrell
Adi (IN36) 9 Yerg. nn.) 172, 30 Am. Dee. 396; Rogers v. Beach (I1888) 115
alding Ind. 113, 17 N.E. 600,

2) 7 Cranch. (U

007 **Coote, Mortg. 8th ed. p. 11.  See also Campbell v. Dearborn (1872)
‘El‘%& 1"" Mass. 130, 12 Am. Rep. 671; Holmes v. Grant (1840) 8 Paige (N.Y.)

7: Wing v. Cooper (1864) 37 Vt. 169,




198

Annotation.

Dominion Law RErorTs. [20 D.L.R.

tanto, is a circumstance which, though it is not of itself decisiv..
is proper to be considered with reference to the question whetl
the transaction was a mortgage or not.*

In one case an instrument which provided for redemption,
and to that extent was a mortgage, was held not to be a mortgag.,
for the reason that it did not contain any stipulation for the re-
payment of the money.** But this decision, which was basc|
upon the discredited theory that a transaction cannot be a mort-
gage unless the transferee has a personal remedy against the tran-s-
feror (see preceding section), is clearly bad law. The aceepted
doctrine is to the following effect: The circumstance that the
transferor did not stipulate in writing to repay the money in con-
sideration of which the instrument of transfer was executed tends
to shew that the transaction was not a mortgage,* but it is 1ot
conclusive evidence in that regard.** Its nonconclusiveness m
be regarded as a corollary either of the general principle that parol
evidence is competent to shew the character of the transaction,
or of the doetrine that personal liability is not a necessary incident
of a mortgage.

The general principle that a subsisting debt is an essential
ingredient of a mortgage manifestly involves the corollary 11
the burden of proving the subsistence of a debt lies on the party
who alleges that the transaction was a mortgage, unless the in-
strument of transfer includes, or is accompanied by, a stipulation

*'Wing v. Cooper (1864) 37 Vi, 169; Quirk v. Rodman (18560 5 1y
(N.Y.) 285,

2Desloge v, l(unu(-r (1842) 7 Mo. 327,

“n k ington (1714) 1 P, Wms. (Eng.) 268, it was observed
“As to the uh]w tion that here was no covenant for the payment of the i
cipal or interest, he said that was not material; the same not being nece-<un
for the making of a mortgage, nor yet necessary that the right should be -
tual, viz., for the mortgagee to compel the payment, as well as for the 1o
gagor to compel a redemption; since such conveyance as in the present s
though without any covenant or bond for the payment of the money I
vet be plainly a mortgage.

See also Mellor v, ‘Lw (1742) 2 Atk. 496; Glagg v. Mann (1833) 14 ek
(Mass.) 467; Flagg v. Mann (1837) 2 \'umn. 486, Fed. Cas. No. 4,847

**In Lawley v. Hooper (1745) 3 Atk. 278, Lord Hardwicke, referring 1o«
deed which provided for reconveyance, ruml that the absence of a coven:it 1o
repay the money furnished by the grantee did not render the instrument an
the less a mortgage.

“It is quite clear that, if the intention were that it should be a moriage
the absence of a covenant and collateral bond would not make it the less <o
Goodman v. Grierson (1813) 2 Ball & B. (Ir.) 278.

“The want of a covenant to repay the money is not complete evidene
that a condit ional sale was intended, but it is a eircumstance of no inconsider-
ull)le |mponanu‘ Conway v. Alexander (1812) 7 Cranch (U.8,) 218 3 L
ed. 321"

The non-conclusiveness of this element was also affirmed in King v King
(1735) 3 P. Wms. 360, 18 Eng. Rul. Cas. 1; Douglass v. Moody (1555 M
Ala. 61; Perdue v. Bell (1887) 83 Ala. 400, 3 So. 698; Rice v. Rice (152704
Pick. 1\hu ) 349; Matthews v. Sheehan (1877) 69 N \ 585; Morris v. Bud-
long (1879) 78 N.Y. 543.
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eisive, binding the transferee to reconvey upon the fulfilment of certain
hether conditions, and the theory that such a stipulation renders the

transaction presumptively a mortgage prevails in the jurisdiction
ption, in which the rights of the parties are determined. See 37, ante.
tgage, 39. Quantitative relationship between the actual value of the
he re- property and the consideration paid.——(a) Generally.—One of the
based recognized tests of the character of the transaction is the quan-
mort- titative relationship between the consideration paid by the trans-
trans- feree to the transferor and the actual value of the property con-
septed veved by the instrument of transfer.*s In other words, “the rela-
it the tive value of the property and the price actually advanced or
n con- \ paid ™" are to be taken into account to determine the intent of the

tends p:u‘lil'ﬂ."‘
18 not - (b) Consideration inadequate.—Among the elements which tend
to shew that the transaction was a mortgage rather than a sale
is evidence to the effect that the actual value of the property
conveyed “greatly exceeded” the consideration received by the
transferor from the transferee;*s or that there was a “great dis-
proportion”’ between the amount of the consideration paid and the
value of the property;*¢or that the money paid by the transferee
was “not a fair price for the absolute purchase of the estate
conveyed to him, especially if it be grossly inadequate,’ *7
The significance of this element was adverted to in several
cases decided during the latter half of the seventeenth century ;s
5 D and since that time its competeney has been recognized in a very
large number of cases.*®
According to most of the authorities, the probative significance

§ may
parol
wtion,
eident

ential
7 that
party
he -
lation

“See eases cited passim in the epsuing sections,

“Robinson v. Cropsey (1837) 6 Paige (N.Y.) 480,

“Horn v. Keteltas (1871) 46 N.Y. 605.

\ Watkins v. Williams (1808) 123 N.C. 170, 31 8.1, 388,
“Coventry's note to Powell on \lnrtmuzmn, p. 1 A similar phraseology

i found in Butler's note to Co. Litt. L. 3C. 5, § 3

**“If the purchase money had not been near the value of the land, that and
such like eireumstances might have made it & mortg: Lord Nottingham
w0 in Thornborough v. Baker (1675) 3 Swanst. 651, 18 I Rul. Cas. 231.

See also Talbot v. Braddill ( 3) 1 Vern. (Eng.) 183; Barrell v. Sabine

1684) 1 Vern. (Eng.) 268, 3 Salk. 241.  Both of these eases are reviewed in
§ 15, note 1, ante.

In 2 Comyns's Dig. 727, Copleston v. Boxwill (1660) 1 Ch. Cas. (Kng.)
2.ix cited as having decided that an absolute conveyance shall not be deemed
amortgage, though it be made for an under value, if it does not appear to be so
intended at the time of the making, by condition in the same, or by other
wsider- writing.  But this was merely one of the points argued by counsel, and, so far

3L us the report shews, no opinion with regard to it was expressed Ix\' the court.
“Atty.-Gen. v. Crofts (1708) 4 Bro. P.C. 136; l)omzhunv Culverwell (1862)

1 De G. & J. 20, 31 L.J. Ch. N.8. 543, 6 L.T.N.8. 272, 10 Week. Rep. 327;

Cobine (1847) 11 Ir. Eq. Rep. 406; Papineau v. “Gurd (1851) 2 Grant,
; Stewart v. Horton (1856) 2 Grant, Ch. 45; Bullen v. Renwick (1860)

nt, (‘h .’02 reversing 8 Grant, Ch. 342; Fallon v. Keenan (1866) 12
Grant, Ch.

F
(
9




Annotation.

Dominion Law Reronts. [20 D.L.R.

ascribed to this element is simply a deduction from the fact that
an absolute sale of property for a price which is smaller than that
which ean be obtained in the open market is an unusual, and
therefore improbable, occurrence. 190 But it has also been referred
to the consideration that “if there is a large margin between 1
debt or sum advanced and the value of the land conveyed, that
of itself is an assurance of payment stronger than any promise
or bond of a necessitous borrower or debtor.” 101

The accepted doetrine is that inadequacy of consideration is
not an element which of itself, and independently of other evidenee,
will warrant the conclusion that the transaction was a mortgage. o
At the most, therefore, its probative value is merely that of a cor-
roborative circumstance of great weight. “Inadequacy of price,
though not of itself alone sufficient ground to set in motioy
chancery powers of the court, may nevertheless properly be effie-
tive to quicken their exercise, where other sufficient ground exisis,
and in connection with other evidence may afford strong ground
of inference that the transaction purporting to be a sale was not
fairly and in reality so."” 10

(¢) Amount paid not inadequate.—~Evidence from which it ap-
pears that the consideration paid by the transferee to the trans-
feror was equal, or approximately equal, to the actual value of
the property conveyed, tends to shew that the transaction was
not a mortgage.'** The notion to which this rule is referable is

1098entley v. Phelps (1847) 2 Woodb., & M. 426, Fed. Cas. No. |
Ewart v. W nllma (1867) 42 111 456; Rich v. Doane (1862

i
5 Vi, 125; Reed v

Reed (1883) 756 Me. 264; Hartley's Appeal (1883) 103 Pa
"“(,umplwll v. Dearborn (1872) N)‘i Mass. 130, 12 Am. "(‘p 671.
192In Bernard v. Walker (1862) 2 U.C. Err. & App. 121, Robinson, Ch.J

treated this element as being a fair uruunxl of argument, \\lu-n there are con-
llulmu accounts of the real intention of the parties, but_he also remiarked

“I have no doubt that neither the want of a due proportion between the henefit
which the plaintiff received from making the conveyance, nor the wunt of
such steps as are ordinarily taken among men of business in conducting <ini-
lar transactions, could be relied on as sufficient for shewing that the deed, -
lute in its terms, must have been intended only as security, and should be so
treated; but that part of the case is nevertheless material as being in aceordane
with, and tending to mnhrm what may be inferred from, other facts which
have the same tendency.’

See also Bogk v. Gassert (1802) 149 U.S. 17, 37 L. ed. 631, 13 Sup. (1
Rep. ; Rodgers v. Burt (1908) Ala, ‘il h So. 226; Rich v. Doane (1562
35 Va. 125; Heald v. Wright (I874) 75 1L

193Campbell v. Dearborn (1872) 109 \lxw 130, 12 Am. Rep. 671, citing
Story's Eq. §§ 239, 245, 246, and Kerr, Fr. & Mistake, 186, and note

“iGireat stress is laid, in eases of this kind, on mmlequuy of consideration,
where there is a considerable dmpmpomun between the price and the real

* value of the property.” Coyle v. Davis (1885) 116 U.S. 108.

104Cotterell v. Purchase (1735) Cas. t. Talb. 61; Davis v. Thomas (1530
1 Russ. & M. 506, Tamblyn, 416, 9 L.J. Ch. 232; Williams v. Owen (1510
5 Myl. & C. 303, 12 L.J. Ch. N.8. 207, 5 Jur. 114; Holmes v. \luth('\\~ 1835
9 Moore, P.C.C. 413; Howlan l v. Blake (1878) 07 U.S. 624, 24 L. ed. 1027
Coyle v. Davis (1885) 116 U ed. 583, 6 Sup. Ct. Rep. 311; Wal-
lace v. Johnstone (1888) 120 U, , 9 Sup. Ct. Rep. 243
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et that that “no one would lend upon mortgage the full value of the Annotation.
an that estate mortgaged.'1o¢

al, and 40. Conduct of parties with respect to the property after the
eferred transaction.—(a) Generally—The general rule, which is tersely

sen the expressed in the statement of Lord St. Leonards, “Tell me what
d, that you have done under a deed, and 1 will tell you what the deed
yromise

means,”’ ¢ has frequently been applied in cases of the type discussed
in this monograph. “In ascertaining the original character of a
transaction, it is ever to be borne in mind that no subsequent
agreement can alter that character; but it does not therefore

tion is
idence,

age. 0 follow that we are to examine the original contract only, and shut
a cor- our eyes to the subsequent acts and concessions of the parties
" price, tending to shew what was such original character in its inception.
motion A question frequentiy arises whether an absolute deed was not
v effee- really a security and mortgage as between the parties.  Resort
exists, is always had to the conduct and coneessions of the parties, both
ground cotemporancous and subsequent, and if anything can be found
‘as not absolutely inconsistent with its being a sale, it shews it a mort-
‘mm‘.”ln

it ap- (b) Transferor's continuance in possession of property.—The
trans- circumstance that, after the execution of the instrument of
tlue of transfer, the person by whom or at whose request it was executed
m wis continued in possession of the property conveyed, is held by all
ble is the authorities to be an indicium of an intention to create a mort-

'3

1 gage.  Its probative value in this regard was affirmed in several
Reed v cases decided during the earlier part of the eighteenth century, 10
and since then it has frequently been treated as s

significant
o ¢lement. 10* The probative value ascribed to it is obviously referable
W
re con- '9sNeal v. Morris (1818) Beatty, Ir. Ch. Rep. 597.
“”'y“l";!‘ 1Aty -Gen. v. Drummond (1842) 1 Drury & War. (Ir.) 353, Connor &
" |
vant of " & =
unjvm:- "Campbell v. Worthington (1834) 6 Vt. 448,
1, ahso- '*In Harris v. Horwell (1708) Gilb. Eq. Rep. 11, it was remarked that, “if
1 be so u mortgagee afterwards gets an absolute deed, but suffers possession to go
adance some time eontrary to it, it will again make it but a mortgage.”
which In Atty.-Gen. v. Crofts (1708) 4 Bro. P. C. 136, as the grantor’s retention of
possession was one of the cireumstances upon which counsel relied as proof
i, Ct that the deed in question was intended as a mortgage, the decision of the
1862

House of Lords upholding this theory as to the character of the transaction
was presumably based to some extent upon this portion of the evidenee; but
citing the report of the judgment contains no explicit reference to it.

'In Cotterell v. Purchase (1835) Cas. t. Talb. 61, Talbot, L. Ch., remarked:

pation, “Had the plaintiffl continued in possession any time after the execution of

e real the deeds, I should have been clear that it was u mortgage, but she was not.”

This was one of the cases cited in Campbell v. Dearborn (1872) 109 Mass.

1830 l'lﬂl. 12 Am. Rep. 671, as authority for the statement that a “circumstance
18540 that 1

ay and ought to have much weight is the continuance of the grantor in
1855 the use und oceupation of the land as owner after the :un{mrvnl sale and con-
1027 veyanee The other case mentioned was Lincoln v. Wright (1859) 4 De

Wal- G.& J. (Eng.) 16, 28 L.J. Ch. N.8. 705, 7 Week. Rep. 350.  There, however,
: Turner, L.J., was the only member of the court who determined the rights of
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to the consideration that, as a general rule, the owner of property
retains possession of property after he has mortgaged it, but docs
not retain possession of it after he has sold it outright 1o,

As the simple fact of the transferor's retention of possession
is one of equivocal significance, the party who alleges that the trai.--
action was a mortgage usually attempts to impart greater definit -
ness and certainty to that fact by shewing that the possession was
attended by one or more of the various incidents which are nor-
mally characteristic of and associated with ownership. Among
the more material incidents of this character are the following

That the transferor continued to control, manage, and dispose
of the property in the same manner as he had done before 1l
instrument of transfer was executed. 11!

That he sold the property or a portion of it, and received 1]
purchase price, 112

That he made upon the real property conveyed permanent ol

the parties with reference to the theory of a mortgage, and he did not speey
the grantor's retention of possession as one of the elements tending to supypor
his conelusion. That circumstance was relied upon by Knight-Bruee, 1.
but merely as evidence going to shew part performance of the verbal cont et
One 3thc circumstances which, in Coventry’s note to Powell on Mo
gages, p. 125a, are spt-ciﬁvd a8 hcinn indicative of an intention to ereate o
mortgage, is stated in the words, “if the grantee be not let into possession of
the estate immediately after the pretended purch Similar phraseology
is used in Butler's note to Co. Litt. L. 3, chap. 5, §
1oMellroy v. Hawke (1856) 5 Grant, Ch. (U.( ; MeDonald v, \l
Donell (1864) 2 U.C. Err. & App. 303; Marshall v. Steel (1874) Russell (N s
Eq.) 116; and cases cited in pp. 413, ef see. of the mongraph on the 111\
UIn Wheatley v. Wheatley (1901) 85 L.T. 191, a bankrupt had. n
compliance with the demand of one Driscoll, who had for some time fin el
his business, conveyed a portion of his wersonal property to Driseoll. A1 1l
same time the parties entered into a ‘Ill’l‘ purchase agreement.  Dis ng
the legal effect of the transaction, W right J., said: “I have no doubt that both
parties intended that the property in the uomlu ghould pass to Driscoll and
that he should become their legal owner, but only on the terms that the Ll
rupt should retain them in his possession, use them for the purposes of lis
business, and buy them back on the terms of the hire-purchase n
There was no attempt to aseertain the actual value of the horses,
and it was clearly not intended that Driscoll should have them as
owner. Such an arrangement would have been of no use to the ba
it would have stopped his business, which he was anxious to earry on. | am
therefore, bound, on the authorities, to hold that the hire-purchase agrecuionts
formed part of Driscoll’s title, and are not consistent with any other inferone
except that the transactions were not sales, but loans, and that the chutels
comprised i in the Iun--purrlnw- agreements were intended as security for their
repayment.”
12Robinson v. Chisholm (1894) 27 N.8. 74, Adams, who had entered
contraet for the purhease of land, procured a conveyance of the legal 1
Zink, upon the ‘ul(or'n paying the residue of the purchase price.  \dams
afterwards sold a part of the property to his son-in-law, who built upor i and
oceupied it, presumably to the knowledge of Zink, and Adam’s son also bhuilt
upon another part of the land during his father's lifetime. The court <aid
“If old Mr. Adams supposed the property was not his, but belonged o Zink
one would be slow to believe that he would suffer his son and son-in-luw 1o
expend their means in building upon or cultivating it,—knowing, as I st
have known in that ease, that they ran the risk of losing all their expendi
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perty valuable improvements of a description that a mere tenant would
t does not have been likely to make, 11

That he defrayed the expense of insuring the property, i1

jession That he was from time to time charged with the expenses of
trans- renewing bills which were from time to time drawn by him on the
finite- transferee, in pursuance of an agreement made between them
m was when the instrument of transfer was executed.1s

e nor- That he made payments and allowances to the families of the
among ' sailors on the ship covered by the instrument of transfer. ¢

ing Some of the circumstances which have been adverted to as
ispos p tending to shew that the transferee himself regarded the trans-
re the ; feror a8 the owner of the property after the exeeution of the

instrument in question are as follows:—

T'hat he had allowed the transferor to deal with the property
as his own. 117

sl the

it and g That he made no objection to the transferor’s performance of
! certain acts characteristic of ownership. 11s

;:I","""‘,\, That he authorized the transferor to perform acts of that

L L character. ' 1*

ntraet

That he allowed the transferor to remain in possession of the
‘\}', property without paying any rent,'#o or that he did this without
sion of making any demand for the payment of rent, 12
That, instead of receiving the rents for his own benefit, he

e accounted for them to the transferor, and only retained the

NN amount of the interest. 122

It That he refused to sell the property to a person who offered
ok to purchase it, and that his refusal was put upon the ground of

A some continuing right in the transferor to which he was willing,
or felt himself bound, to give effect. 121

¢) Possession taken by transferee after execution of instrument

ot ' Parks v. Parks (1880) 66 Ala. 326; Cox v. Rateliffe (1905) 105 Ind. 374,

SN Miller v. Miller (1905) 101 Md. 600, 61 Atl. 210; Winters v. Earl

(183) 52 N.J. Eq. 52, 28 Atl. 15; Wilson v. Giddings (1876) 28 Ohio St. 534;
Wtkery. Gaines v, Ilnu'k(-rlmffilk‘m) 3 Pa. 175, 19 Atl. 958,

rupt UiLangton v. Horton (1841) 5 Beav. (I 11 LJ.Ch. N
357: Rubo v. Bennett (1899) 85 Tl App.
Md. 600, 61 Atl. 210.
‘“Langton v. Horton, supra.
ik '“Langton v. Horton, supra.
i Y Bullen v. Renwick (1860) 9 Grant, Ch. 202, reversing on rehearing S
i Grant, Ch. 342.

e to U Jordan v, Garner (1892) 101 Ala. 411, 13 So. 678; Judge v. Reese (1874)
dams 24 N.J. Eq. 387.

; ' Bartling v. Brasuhn (1882) 102 111 441; Campbell v. Worthington (1834)
6 Vi M8,
ok "*"Robinson v. Chisholm (1894) 27 N.8. 74,
in : 4 & B -
' Lewis v. Wells (1898) 85 Fed. 896; Locke v. Palmer (1855) 26 Ala. 31
st **Butler's note to Co. Litt. L. 3 chap. 5, § 332
“"Mellroy v. Hawke (1856) 5 Grant, Ch. 516,

3, 6 Jur.
1905) 101
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of transfer—~The circumstance that the transferee took and re-
tained possession of the given property after the instrument of
transfer was executed is *“always of weight in determining whet her
a conveyance . . . absolute in form was intended to pass
the estate, or to be only a security for the debt.” 12« This doc-
trine is obviously the complement of that which declares the
continued possession of the transferor to be indicative of the
intention of the parties to enter into a mortgage contract, and
is founded upon a consideration of a similar character, viz., that
the assumption of possession by the transferce is a usual incident
of an absolute conveyance, and is not an ordinary accompaniment
of a mortgage. ¢

The inference indicated by the fact of the transferee’s having
assumed possession of the property may be corroborated by any
evidence which goes to shew that he performed with relation 1o
the property acts which are normally characteristic of, or asso-
ciated with, full ownership. The following circumstances have
been specified as relevant:—

That he took over and conducted for his own benefit the
business which the transferor had been earrying on with respect
to the property in question, 12

That he made upon the property permanent improvements
of a description not usually made by mortgagees. '

That he sold the whole or a part of the property. s

That he refused to pay any part of the purchase money until
the grantor had, in pursuance of a provision in the preliminary
agreement to sell, given authority to a tenant holding under an
existing lease to pay him the rent subsequently accruing.*?

That he paid the taxes for which the property was assessed. 0

Various circumstances have been adverted to as indicating that
the transferor regarded the transferee as being the owner of the
property after the instrument in question was executed, viz.:

1#4Todd v. Campbell (1858) 32 Pa. 250. For other cases in whic! I|1ln~ loe-
trine was applied, see Sevier v. Greenway (1815) 19 Ves. Jr. 413; Neal v
\lurrw (1818) Beatty, Ir. Cl h. Rep. 597; Williams v. Owen (1840) 5 M1l &
03, 12 L.J. Ch. ) 207, 5 Jur. 114; Holmes v. Matthews (1855) 9 Moore
l'A( .C. 413, uﬂlrnnnx 5 Grant, Ch. 1, which reversed 3 Grant, Ch. 379: Rose
v. Hickey (1878) 3 Ont. App. Rep. 3(

125 Hodge v. Weeks (1888) 31 8.C. 281, 9 S.E. 953; Hubby v. Harris (1587)
68 Tex. 97, 38.W.

126 Fisher v. Stout (1902) 74 App. Div. 97, 77 \' Y. Supp. 945.

127Conway v. Alexander (1812) 7 Cranch. (U.8.) 218, 3 L. ed. 321; Cotton

. McKee (1878) 68 Me. 486.
1#5Rich v. Doane (1862) 35 Vt.
4N 5

12 l)nuglmn V. Culverwell (1862) 4 De G. & F. J. 20, 31 L.J. Ch, N.=. 54
6 L.'T.N.8. 10 Week. Rep. 327.

'5oHarris v. lhm'h (1907) 121 App. Div. 767, 106 N.Y. Supp. 631.

Becker v. Howard (1890) 75 Wis 115,
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nd re- That he acquiesced in the transferee’s possession,'s' or, what
ent of is virtually the same thing in this connection, had not put for-
hether ‘ ward any claim to the ownership of the property.is* The weight
) pass of this kind of evidence increases, of course, in proportion to the
s doc- length of time that elapsed before he took any steps to assert his
% the rights.

f the That he made no objection to the transferee’'s performance of
1, and the particular acts relied upon as being indicative of the latter's
, that : ownership of the property. 133

rident That third persons who had offered to purchase the property

iment from the transferor were referred by him to the transferee. s

That he assented to a sale of the property by the trustees to
whom the instrument in question had been executed by him. ¢
e That he accepted a lease of the property from the transferee,
b8 1 or made with him an informal agreement entitling him to the use
A and occupation of the property for a stipulated consideration. 3¢
But this fact is not one of decisive significance, "

The possession of the transferee ceases to be a material element
if it appears that the acquiescence of the transferor in that pos-
session resulted from a misapprehension as to the effect of the
written contract.1s*

aving

]l:l\'l'

t the

speet

nents 191Cotterell v. Purchase (1735) Cas. T. Talb. 61, the Lord Chancellor re-
marked that the complainant’s “long acquiescence under the defendant’s
possession is to me strong evidence that the deed was an absolute conveyance.’’
13:McNamara v. Culver (1879) 22 Kan. 661.
.""“‘ 193Cqrr v. Rising (1871) 62 TIl. 14; Hart v. Randolph (1802) 142 I11. 521,
inary 32 N.E. 517; Stratton v. Rotrock (1911) 84 Kan. 198, 114 Pac. 224; Cotton
v. McKee (1878) 68 Me. 486,

o In Munro v. Watson (1860) 8 Grant, Ch. (U.C.) 60, the court adverted to
the facts that plaintiff did not resist the action of ejectment by which the gran-

. tee had obtained possession of the land in question, and subsequently acquies-

that ced for many years in all that was done by him in the exercise of his control

e over the property.

T the 134Rose v. Hickey (1878) 3 Ont. App. Rep. 309.

134Conway v. Alexander (1812) 7 Cranch (U.S.) 218, 3 L. ed. 321.
138[n Mitchell v. Wellman (1885) 80 Ala. 16; Reeves v. Abercrombie (1895)
< doe- 108 Ala. 538, 19 So. 41 (continued occupancy of one of houses conveyed

il v “not such a retention of as would indicate the retention of an

equity of redemption”); Tappen v. Eshelman (1904) 164 Ind. 338, 73 N.E.

loore 688; Cotton v. McKee (1878) 68 Me. 486; Barton v. Lynch (1893) 69 Hun,

Rose 1, 23 N.Y. Supp. 217; Todd v. Campbell (1858) 32 Pa. 250 (lease of land by
grantor’s heirs); Null v. Fries (1885) 110 Pa. 521, 1 Atl. 551.

IN87) '#"Marshall v. Steel (1874) Russell (N.8. Eq.) 116.

'28In Bullen v. Renwick (1862) 9 Grant, Ch. (U.C.) 202, reversing 8 Grant,
Ch. (U.C.) 342, one of the circumstances which led the court to doubt whether
\tton the transaction was not in reality a purchase was the assumed right of the

grantee, apparently acquiesced in by the grantor, to deal with the property
a8 his own :rnn the expiration of the period allowed for repurchase. But it

was observed that this course of dealing “sometimes occurs even in cases of
ordinary morunx, and would be more easily accounted for where the trans-
action took the shape which it took in this case, when a man might very well
suppose that his right to redeem would be gone as soon as the time limited
by the agreement had expired.”
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(d) Periodical payments of money by transferor to the transferc..
—The fact that the transferor, while in possession, made periodical
payments of money to the transferee, does not necessarily shew
that his possession was that of a tenant. The essential ques-
tion still remains whether the payments were understood to ix
compensation for the use of the property, or were regarded s
interest on a loan. If they were of the former description, th«
conclusion ordinarily indicated is that the transaction was a sal
accompanied or succeeded by an agreement under which th
transferor became the tenant of the transferee. On the other
hand, if they were made on account of interest, they will ““fur-
nish strong evidence that a mortgage was understood to be exist-
ing, and meant to exist, rather than a sale.” '*» To which cat-
gory they belong is a question to be determined with reference
to the particular circumstances of each case.'** The circumstance
that they were equal or approximately equal to the current rate
of interest in the given locality upon the sum received by the
transferor from the transferee is regarded as tending strongly to
shew that they were actually made as interest, and not as con-
pensation for the use and occupation of the property.t'+' But 1o
treat this equality or approximate equality as conclusive evidence
of the character of the transaction as a mortgage would obviously
be unwarranted, for it is apparent that on the average the rent
of property tends to correspond with the rate of interest which
is obtainable by bargain or fixed by statute. A more decisive
circumstance is that the periodical payments, as stipulated or
actually made, were appreciably less than the amounts which
would have been paid under a contract of tenancy '¢2.

(e) Various other descriptions of evidence.—Among the circum-
stances which have been held to negative the intention of the
parties to create a mortgage are these :—

That a grantor who had the right of repurchase gave, whil
he still considered himself to be interested in the property, various
notices of his desire to avail himself of this right.1o

That, while correspondence was passing between the grantor's
attorney and the grantee during the period allowed by the con-
tract for repurchase, as well as after its expiration, the grantor

Fed. Cas. No. 1,331
0. 819; Smith v. Croner
l(H \I«l 0)0() 61 Atl, 210; Winters

1isBentley v. Phelps (1847) 2 Woodb. & M. 426
1405ee Hubert v, Si |rl|nk (1910) — Ala.
l 1. 18: . Miller (1§
. Earl (1893) 2, 28 Atl. 15.
T urnipseed v, C unmnxluun (1849) 16 Ala. 501, 50 Am. l)u 190; Sears
V. I)mm (1867) H( *al. 326; Conlee v. Heying (1895) 94 Towa, 734, 62 N\
678; G ) 6 Abb. Pr. (N.Y.) 113; Pace v, Bartles (1590
N.J. Eq. 170, 20 Atl.

14:Bentley v. Phelps (an 2 Woodb. & M. 426,
143)lderson v. White (1858) 4 De G. & J. 97, 6 W.R.

242, 4 Jur. N.5. 125,
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made no objection to the construction placed by the grantee upon
the transaction. '+¢

X. Competency and effect of evidence with regard to quality of
instrument of transfer executed by mortgagor to mortgagee.

41. Generally.—Where the instrument in question is one which
purports to be a conveyance of a mortgagor's interest in the mort-
gaged property to the mortgagee, parol evidence regarding the
character and incidents of the transaction may have a bearing
upon one or other of two distinct questions :

(1) Was the transaction valid, when tested by those high
standards of fair dealing to which contracts which involve a
surrender of a mortgagor’s equity of redemption to the mortgagee
must conform?

(2) If the transaction was valid in that sense, was it intended
to create a new mortgage, or to transfer the property uncondi-
tionally to the mortgagee?

These two questions are essentially distinet; for the essence
of one is whether relief shall be granted by releasing the trans-
feror entirely from the obligations of the written contract while
the essence of the other is whether relief shall be granted by
superadding to the contract a stipulation which does not appear
upon its face. It is desirable, therefore, that the distinetion
between the questions should be clearly marked in every case
in which both are presented for consideration.' But the portions
of the evidence which are relevant to each question are often so
closcly interwoven as to render it extremely difficult to separate
them, and judicial statements are apt to pass from one question
to the other in a manner which is, to say the least, not conducive
to logical precision.?

42. Parol evidence as to the validity of the transaction.-—(a)
Attitude of the courts, generally.—So far as regards the former
of the questions adverted to in the preceding section, the accepted
doctrine is that a contract for the transfer of a mortgagor's
terest to the mortgagee is not in itself invalid.* But in view

“Roseoe v, MeConnell (1913) 20 D.L.R. 121, 5 Ont, Week. N
'\s was done, for example, in Baugher v. Merryman (1869) 32 Md. 185;
Walker v. Farners’ Bank (1888) 8 Houst. (Del.) 258, 10 Atl, 94, 14 Atl. S19.
\ noteworthy illustration of this remark is furnished by the opinion in
Villa v I(unh:lgu--x (Alexander v. Rodriguez) (1870) 12 Wall. (U.8,) 323, 20
L. e 405, The court begins by explaining the conditions precedent to the
validity of a conveyance of a mortgagor’s equity of redemption to the mort-
gagee, and :nftorv.\'unln..v«ilhuu( any reference to the shifting of the ground,
passes to a consideration of certain circumstances which were regarded as
shewing that the absolute deeds in question were intended as mortgage:
Reeve v. Lisle (1902) A.C. 467, 71 L.J. Ch. N.8. 768, 87 L.T

|“ limes L.R. 767, 51 Week. Rep. 576; Russell v. Southard (1851)

)

139, 154, 13 L. ed. 927, 933; Randall v. Sanders (1882) 87 N.Y. 578,

207
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Annotation. of the peculiar relationship existing between the parties con-

ac
cerned, such a contract is always regarded with a good deal of infe
jealousy, and closely scrutinized.
“The law upon the subject of the right to redeem where the 3
mortgagor has conveyed to the mortgagee the equity of redem)- 500
tion is well settled. It is characterized by a jealous and salutary it it
policy. Principles almost as stern are applied as those which -
govern where a sale by a cestui que trust to his trustee is drawn '
in question. To give validity to such a sale by a mortgagor, it disti
must be shewn that the conduct of the mortgagee was in all r
things fair and frank, and that he paid for the property what it Sl
was worth. He must hold out no delusive hope; he must excr- a rel
cise no undue influence; he must take no advantage of the fears the |
< or poverty of the other party. Any indirection or obliquity of el
conduct is fatal to his title. Every doubt will be resolved against fobd
him.” s
o ) trans
(b) Burden of proof—In England the burden of proving the in its
unfairness of the transaction rests upon the mortgagor, unless the p
the case involves some special circumstances which indicates the fliet ¢
propriety of applying a different rule. ¢ court
The American courts, on the other hand, have generally taken inade
the position that the mortgagee must discharge the burden of aside
proving that the transaction was a fair one.” In doubtful cases escap
In Gossip v. Wright (1863) 32 L.J. Ch. N.S. 648, 2 New Reports, 152 ¢ DT
Jur. N.8. 592, 8 LT.N.8. 627, 11 Week. Rep. 602, it was unsuccessfully con- was 1
tended that a release of the equity of n‘dﬂnmitm, subject to a right of redemp- effeet
By tion within a given fixed time, was illegal. Kindersley, V.C., stated that not gagor
it single case had been cited in which it had been decided that a release may not ¢ |
$ be executed on these terms. to reli
! ‘Hickes v. Cooke (1816) 4 Dow, 16, 16 Revised Rep. 1; Webb v. Rorke quate,
(1806) 2 Sch. & Lef. 661, (Ir.) 9 Revised Rep. 122; Ford v. Olden (1864) LR declan
3 Eq. 461, 36 L.J. Ch. N.8. 651, 15 L.T. N.8. 558; Peugh v. Davis (I877) 96 1
U.S. 332. Inalo
#illa v. Rodriguez (Alexander v. Rodriguez) (1870) 12 Wall. (U.8.) 323 n trea
R “The proposition that “whenever a release by a mortgagor to a mortzigee contrau
d of an equity of redemption, in consideration merely of the amount of the debt, its mox
i ¢ is impeached, the burden of justifying it rests upon the mortgagees,” was dis-
approved in Melbourne Bkg. Corp. v. Brougham (1882) L.R. 7 App. Cas. 315, Wil
where the court referred to the statement of Lord Cottenham in Knight v. 0L, ed
e Majoribanks (1849) 2 Macn. & G. 10, 2 Hall & Tw. 308, that such a case must g e
B be shewn as would have impeded the transaction if it had taken place in the it
I ordinary manner between parties who were strangers to each other. See also = \
L Coote, Mortg. 8th ed. p. 21. . . e '|"
4 (a)In Prees v. Coke (1870) L.R. 6 Ch. (Eng.) 645, it was _Inuhlnwn by Lord x I';IL wer
i L] Hatherley that, where the mortgagor is a man in humhle circumstances (day :'I”"I{;H (
:['.. laborer), without any independent legal advice, and the mortgagee is soli- g !
i citor, “the onus of justifying the transaction, and shewing that it was u right , T8 S,
% i 4 and fair transaction, is thrown upon the mortgagee.” I "|.v:u~
& P "Bradbury v. Davenport (1896) 114 Cal. 593, 55 Am. St. Rep. 92, 46 Pac. "Al’rll-lll( 151
RN 1062; Baugher v. Merryman (1869) 32 Md. 185; Holridge v. Gillespie (1816) 2 .{;._'\
i # 2 Johns. Ch (N.Y.) 30; Bornkamp v. Boehm (1888) 50 Hun, 604, 19 N.Y l'hu-h' ::!ll(

S.R. 227, ° N.Y. Supp. 28; Hall v. Lewis (1896) 118 N.C. 509, 24 8.k 209
The * nglish doctrine was followed in Walker v. Farmers' Bank (1888
8 Hou . (Del.) 258, 14 Atl. 819,

see monoy
4
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e8 Con- a continuance of the relationship of mortgagor and mortgagee is
deal of inferred. ®

(¢) Various evidential elements bearing upon question of validity.
ere the A contract for the transfer of the mortgagor's interest to the
edemp- mortgagee may be attacked on any of the following grounds,which,
alutary it is obvious, are all of such a character that parol evidence is

which competent and appropriate for the purpose of establishing them.
drawn That the mortgagor did not receive any new consideration
agor, it distinet from that for which the mortgage was given.®

in all That the consideration was inadequate. The English doe-
what it trine is that this circumstance is not enough, of itself, to invalidate

a release of the equity of redemption. ' But in the United States
the position taken nearly, if not quite, universally is that a release
uity of must be for an adequate consideration; that is to say, it must be

gainst for a consideration which would be deemed reasonable if the
transaction were between other parties dealing in similar property
ng the in its vieinity. Any marked undervaluation of the property in

unless the price paid will vitiate the proceeding. '* This remarkable con-
tes the flict of opinion has apparently not been discussed by any American

court. It must be admitted that the theory under which mere
taken inadequacy of price is treated as a sufficient ground for setting

len of aside the transaction involves one difficulty which seems to have
wped notice. Such inadequacy is not of itself sufficient to
) warrant the inference that an absolute instrument of transfer
YA ) . g ¢ o
“1 o was intended to operate as a mortgage. See § 39, ante. The
edemp- effect of the American doetrine, therefore, is this,—that a mort-
i not 4 gagor who asks for an annulment of the transaction is entitled
wy not . . . . . . .
to relief if his evidence shews that the consideration was inade-
Rorke quate, while a mortgagor who seeks to have that transaction
1) LR declared a mortgage cannot succeed upon such evidence alone.
In a logical point of view there would seem to be a certain anomaly
in treating as a good ground for the total reseission of the written
tyzgee contract an element which is deemed to be insufficient to warrant
v debt, its modification.
s dis-
1. 315,

| cases &

*Villa v. Rodriguez (Alexander v. Rodriguez) (1870) 12 Wall. (1

ight v. 20 L. ed. 406; Doughert) MecColgan (1834) 6 Gill & J. (Md.)

e must v. Ryan (1907) 132 Wis. 2 I lll N 707, 112 N. W, 427,

l“-‘l': See also Odell v, \lnnlrow (187 Y. 499,

et "De Bartlett v. De Wilson (1906) 52 Fla. 497, 42So. 189, 11 Ann. Cas. 311;
b Loed Dougherty v. MeColgan (1834) 6 Gill & J. (\Itl ) 2 Perkins v. Drye (1835

3)
3 Dana (I Baugher v. Merryman (1869) M. 185; Miller v. Peter

(ds L) 170;
: ::,f,‘ (1904) Mich. 336, 122 N.W. 780; Hudkins v. Crim (1913) 72 W, Va.
p 418, 78 S.E. 1043,

right

‘ !"Leach, M.R., in Purdie v. Millett (1829) Tamlyn 28, 31 Revised Rep. 60,
5 Pac. Lord Cottenham, L.C., in Knight v. Majoribanks (1849) 2 Maen. & G. 10,

D810 2 Hall & Tw. 308,

NY ""Peugh v. Davis (1877) 96 U.S. 332, 24 L. ed. 775. For other cases in
"500 which the mvnhdmmx oﬂect ol’ m.uioqu.wv of consideration was recognized,
1R%8) see monograph in L.R.A. p. 4

1429 p.L.R.
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That the transfer was induced by fraud, actual or constri-
tive, 12

That the transfer was procured by the exercise of that undu
influence to which a ereditor is able to subject an embarrasso|
debtor who is offered the alternative of parting with his interes,
or of losing his property by foreclosure proceedings. 12

43. Circumstantial evidence as to character of transaction.
(a) Elements of general applicability.—1t is clear that each
all of the elements which are deemed to be indicia of the charactor
of the transaction in cases in which the relationship of mortg:gor
and mortgagee did not exist between the parties at the time
when the instrument in question was executed are equally con-
petent in cases in which such a relationship existed.  The pro-
bative value of those elements has been fully discussed in the
preceding subtitles, and it will not be necessary in the present
connection to make any further reference to them exeept in one
particular point of view. So far as regards cases in which there
was no antecedent relationship of mortgagor and mortgagee -
tween the parties, the authorities are, as is shewn in § 37, ante
not harmonious with respect to the question whether the sub-
sistence of an indebtedness after the execution of the instrument
of transfer is conclusive proof, or merely strong evidence, that the
transaction was a mortgage. There is a similar diversity of
opinion concerning the precise significance of that fact in cases
of the class now under discussion. In some of them it has heen
treated as decisive.'* But the theory that it is not invariably so
has also been enunciated. 1¢

There is no disagreement whatever as to the doctrine that the
nonsubsistence of an indebtedness after the transaction is a cir-
cumstance absolutely inconsistent with any other inference than
that of the discontinuance of the relationship of mortgagor and
mortgagee, '

‘fmll{u.«vll v. Southard (1851) 12 How. (U.8.) 154, 13 L. ed. 933

“The principle upon which the courts act is not that the mortgagor is
un.nl.ln-hn-nhw into a contract of this kind, but that the transaction ought to he
looked upon with jealousy, esped ly when the mortgagor is a needy man,
and when there is pressure, and inequality of rmllun and the sale has boen at
an undervalue.” Stuart, V.C., in Ford v. Olden (1867) L.R. (Eng.) 3]
Iso Villa v. I(mlriu!wz (Alexander v. Rodriguez) (1870) 12 Wall. (U
20 L. ed. 406,

“ll.nu v. Emerson (1905) 75 Ark. 551, 87 8.W. 1027; Holden Land & Live
Stock Co. Interstate Trading Co. (1912) 87 Kan. 2"! L.R.A. 191518 102
123 Pac. ; Gibson v. Morris State Bank (1914) 49 Mont. 60, 110 i 76
Budd v. Van Orden (1850) 33 N.J. Eq. 143; Duerden v. Solomon (1105 33
Utah, 468, 04 Pac. 978.

'sBearss v. Ford (1883) 108 Il 24.

148uch was the doetrine applied in Perdue v. Bell (1887) 83 Ala. 306, 3
So. 6U8 hays v. Norton (1868) 48 I11. 100; Bridges v. Linder (1882) 60 lowa,
190, 14 N.W. 217; Randall v. Sanders (1882) 87 N.Y. 578, affirming 23 Hun,
611; Whitney v. l()\\IIM end (1869) 2 Lans, (N.Y.) 249; Neeson v. Suith (1907)
47 \\ ash. 386, 92 Pac. 131; Kunert v. Strong (1899) I(L{ Wis. 70, 79 N.W. 32
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omstrie- ] (b) Elements having special relation to pre-existing relationship Annetation.
of parties—There are also certain other clements which, being
t undue consequential upon, as associated with, that relationship, demand

wrassed special notice in this subtitle.

nterest, A consideration which must always be taken into account as

: tending to shew that the absolute instrument of transfer was
ction. really what it purported on its face to be is the improbability
wh and that the mortgagee should have consented to enter into an arrange-
\aracter E: ment which would eventuate in giving him merely a new mort-
rgagor , gage.'? This consideration, of course, is one of special materiality
e time where it appears that the contract was executed after the mort-

v com- gagor was in default, and foreclosure proceedings had been actually
he pro- commenced; ' or that the instrument in question did not cover
in the the whole of the mortgaged property.'* But manifestly the pro-
present 3 bative value of this latter element of improbability, possessing, as it
in one does, a merely prima facie significance, is nullified wherever it
i there appears that the mortgagee gained some additional advantage by
ree be- : the transaction,
ante,

X1. Miscellancous evidential elements.

© sub- !
ument 44, Generally.—In the American reports are to be found 3
wt the a very large number of decisions in which the significance of il
ity of various miscellaneous elements, not coming under any of the 1
| eases i heads discussed in the preceding sub-title, has been determined. 1;
8 heen Of these only the few which are noticed in the two following i
bly so sections have been as yet referred to by the English and Colonial i

courts.
at the

! 45. Circumstances tending to shew that the transaction was
a cr-

a mortgage.—That the risk of loss or damage rested on the trans-
» than feror.
o and That the transferor was illiterate.?

That the transferor was in financial difficulties at the time
when the instrument of transfer was executed. This fact has

Wt tobe UMeAlpine v. How (1862) 9 Grant's Ch. (U.C.) 376. See also MeKinstry
¢ man, V. ly (I847) 12 Ala, 678; Adams v. Pilcher (1800) 92 Ala. 469, 8 So.
wen at 755, Shays v. Norton (1868) 48 I1l. 100; Whitney v. Townsend (1869) 2 Lans.
. 163 (N.Y.) 249; Wilson v. Parshall (1891) 120 N.Y. 223, 20 N.E. 207.
LS g "“In Hughes v. Sheaff (1865) 19 Towa, ; Phipps v. Munson (1882) 50
‘onn. 267,

A Live YRandall v. Sanders (1882) 87 N.Y. 578.
- "See, for example, Castillo v. McBeath (1915) 162 Ky. 382, 172 8.W. 669.
08 3 . 'See Coventry's note to 1 Powell on Mortg., p. 138, where the authority
cited is Verner v. Winstanley (1805 h. & Lef. 393.
In MeDonald v. MeDonell (1864) 2 U.C. Err. & App. 393, & portion of
06 3 the evidence adverted to as tending to shew that the transaction was a mort-
"I““‘ gage was that the grantor in the deed was illiterate and had no professional

advice, that the grantee prepared the instrument, and that his representa-
tions as to its purport and effect were relied upon by the grantor.
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Annotation. heen treated in some cases as one of the indicia of a mortgage:

But, strictly speaking, it would seem to be pertinent in respiet
of the question of fraud or undue advantage, rather than in respet
of the character of the transaction. There is apparently 1o
logical ground upon which it can be maintained that a circim-
stance, the probative value of which is based upon the concepiion
of a will subject to constraint, has a tendency to establish u con-
clusion, the essence of which is that both the parties intended
that their obligations should be different from those specificd on
the face of the written contract itself. It may reasonably be
argued, therefore, that the sole evidential significance of such
constraint is merely that of an element which tends to estallish
the right of the transferor to be released from the contract :lto-
gether.

That the transferee was the legal adviser of the transicror,
Where the given instrument of transfer was executed at a tine
when this relationship existed, the contract will be treated us a
mortgage, unless the grantee discharges the burden which the
relationship casts upon him, of proving that the transaction was
clearly understood, and that the full value of the property was
paid. ¢

That the expense of preparing the instrument of transicr was
borne by the transferor.® But the conclusion to which this fact
normally points is sometimes repelled by the particular evidenee
in the given case.*

Douglas v. Culverwell (1862) 4 De G. J. (Eng.) 20, 31 L.J. (1. N8
543, 6 L.'T.N.8. 272, 10 Week. Rep. 327 ,vamr( v. Horton (1850) 2 Grant. Ch
(U.C.) 45.

4In Denton v. Donner (1856) 23 Beav. (Eng.) 285, where the grintoe was
the grantor’s solicitor, Lord Romilly, M.R., sai t is to be observed that

the plaintiff got no advantage from this transaction as a sale, beyond that
which he would have obtained by giving proper security. In this ~fute of
things, 1 think the burden of proof necessarily falls upon the defendant to
shew the bona fides of the transaction throughout, and that everytli $
done for the plaintiff which could have been done if the property had becn sold
to a stranger, and that the utmost that could possibly have been produced was

obtained.”

In Mellroy v. Hawke (1856) 5 Grant, Ch. (U.C.) 516, where the right to
a free grant of land was conveyed to the plaintiff's solicitor, in compliinee with
a suggestion made by the solicitor in a letter, that he could procure « deed
from the government, it was held that the solicitor had the burden of proving
that he had ceased to act as the plaintifi’s agent between the time wlien the

letter was sent and the time when he sold the land to a third person

*It is one of the probative circumstances specified in Coventry's note to
Powell on Mortgages, p. 25a, and in Butler’s note to Co. Litt. L. 5. chap. 5,
§ 332

In l)nuxlmu v. Culverwell (1862) 4 De G. F. & J. 20, 31 L.J. Ch. N\ .5 543,
6 L.T.N.8. 272, 10 Week. Rep. 327, the court adverting to the fact that the
agreement pmvuiul for the vendor’s paying all the expenses of the conveyance
and investigation of title, remarked that thla is “ordinary in the case of 8
mortgage, but unusual in t,he case of a sale.”

See also Robinson v. Chisholm (1804) 27 N.8. 74.
*In Alderson v. White (1858) 2 De G. & J. (Eng.) 97, Lord ( ranworth
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That the alleged mortgagor, a person holding a contract for Annotation.
the sale of the land in question, had purchased it as a home for
himself and family, and, before the deed in question was executed
at his request to the alleged mortgagee, had already made a sub-
stantial payment on account with his own money.?

ortgage.?
n respect
n respeet
ently no
v oelreim- ) .
meeption 46. Circumstances tending to shew that the transaction was
sh a con- not a mortgage.—That the grantee, as purchaser, paid the ex-

intended penses of preparing the deed in question.

wified on That the defendant, who had taken a deed of land which the

nably be plaintifi had contracted to purchase, not only discharged a debt
of such of £10 which the plaintiff owed to him for merchandise supplied,

establish but gave the owner of the land £25 as an additional considera-

act alto- tion. .
That the transferor and transferee knew that the instrument
ANsIeror. of transfer could not take effect as a mortgage without rendering

t a time the transaction illegal. 10

ded 1s 8 That the transferor delayed for a long time to put forward
hich the a claim that the transaction was a mortgage. 1!

tion was 46a. Transferor the successor in business of the transferee.—
priy Was The manner in which the existence of this relationship between

the parties may create circumstances which tend to shew that
wsfer was the given transaction was or not a mortgage is indicated by the

this fact facts involved in the case cited below. 1

evidence made the following remarks: “Much stress was laid on the fact that the costs
of the transaction were paid wholly by Newman [grantor], which, it was said,
would be the ease in a mortgage, but not on a s After a lapse of thirty
NS vears, it is not to be expeeted that a point of this kind should be quite satis-
srunt, Ch fuctorily explained. 1 do not, however, see any reason for supposing that it is
incapable of explanation. A speeial stipulation that the expenses shall all
be puid by the vendor is not, 1 L("I(‘\'l', very unusual in transactions between
persons in the lower ranks.  Much weight is also due to Mr. Wigram's oh-
servation that this was in substance an annuity tr: tion, and that if
it had been one in form, it would have been in the ordinary course that New-
man should pay the costs.”
‘Robinson v. Chisholm (1894) 27 N.S. 74.
*Williams v. Owen (1840) 5 Myl. & C. (Eng.) 303, 12 L.J. Ch. N.8. 207,
5Jur. 114,
‘Munro v. Watson (1860) 8 Grant, Ch. (U.C".) 60, reversing 6 Grant, Ch.

intee was
aved that
vond that

ate of

vight to (U.C.) 385, Robinson, Ch. J., remarked that it was hardly eredible that, in
nce with order to secure a debt of such an amount, a merchant would make such an
re o deed arrangement.

t i"‘x“:;‘l‘é I'or cases in which the materiality of this element was recognized, see
when

North Central Wagon Co. v. Manchester, 8. & L.R. Co. (1886) L.R. 35, Ch.
Div. 191 and Yorkshire R. Wagon Co. v. Maclure (1882) L.R. 21 Ch. Div.
note to 309, both reviewed in § 52, note 7, post.

chap. & !"Robinson v, Chisholm (1894) 27 N.8. 74 (no proceedings taken by grantee

58 during the period of eleven years that elapsed between the execution of the
\;‘["”'\e deed and his death).
tha
Wy eVANCe “In Shaw v. Jeffery (1860) 13 Moore P.C.C. (Eng.) 432, the effect of a
wse of & contract which included a stipulation as to reassignment was thus discussed:

““T'he defendant having been a shipbuilder, and desiring to retire from that
business, and the plaintiffs, one of them his brother, who had been in his om-
-anworth
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XI1. Illustrative decisions as to the quality of instruments of transjcr,

47. Introductory.—In the foregoing subtitle the various (vi-
dential elements have been considered with reference to the
significance which each of them, when taken singly, is deemed 1o
carry in cases falling within the scope of this article.  From an
examination of the authorities, it is apparent that the theory

ploy in a prominent eapacity in that business, having formed a partoers)
the former is content to let, and the latter to take, the shipyard for u
term, and the former sells, and the latter purchases, the materinls \
They commence the business, but obviously with insufficient capital: 1he
defendant assists them in the purchase of more materials, and the two <lips
are begun; the money market turns against them and they , inashort i
in difficulties which they cannot surmount. They desire to retire from
the business. The xh-fm.lun who has strong motives to secure the advinces
already made, and not improbably actuated by the personal regard, comes 1o
an arrangement with them; he agrees to take the vessels as the y are, and the
materials, in consideration of those advanees; and take on himself 1
liabilities to eertain trade ereditors, and to relense them from their lease of
the shipyard; and here the arrangement uuxhl have ended.  If it had ed
it is probable that some more minute examination would have heen
s to the respective values on either side; the unfinished vessels and
materials on the one hand, the advances and linbilities on the other; whetlher
that would have made any considerable difference is not elear, nor is it
portant to inquire, beeause the arrangement did not end h The
dant, on his part, had probably no desire to resume permanently the business
which he had only just withdrawn from, and they who alleged that thir
present inability to go on arose from the temporary state of the money market
were obviously desirous of resuming it at a future or more favourable period
They, therefore, agree to give their personal attendance gratuitously in the
completing the vessels, and bind him to spend to the extent, first, of L10.000
and, subsequently, in a certain event, to apply an additional £1,000 to that
purpose.  Thus, they secure the completion of the ves and though they
were not their vessels, and they might seem at first to h no interest in what
became of them, yet they acquire a mnllnun-m interest by the stipulation
following, that, when finished, the defendant shall reassign the vessels to the
T'o this the defendant agrees, but, as might be expected, lu- stipulates not only
for repayment of his loans, advances, and liabilities by a condition precedent
to the assignment, but also that the repayment shall be made before the <hips
sail; in y.uhsluncv. he agrees to resell on payment, in which case he i< 10 he
considered as having advanced the money, and requires interest and commis
sion as on an advance; but he does not agree to do this indefinite L time is
fixed, the sailing of the vessels, which, after their crews, outfit, and cargoes are
on board, eannot in usual course be any longer delayed; the payment i 1o he
made before that, or the right to a reconveyance will be gone. Upon the
plain language of the instruments, and on ¢ eration of the circunistances
existing at the time of their execution, their lordships think it elear that this
was nothing like a mortgage, but was an absolute sale, to which was attached
a conditional right of repurchase, to be exercised, if at all, on the happening
of a certain event, the period for the happening of which was fully and cqually
within the knowledge of both parties. . . . It remains then to consider
the subsequent conduct of the parties.  Now, it appears that the vessels were
('mn]ylﬂ('(f as the instrument would have led one to expeet, the plaintifls con-
tinuing to act in the yard as before, and the defendant interfering from time
to time, giving directions, hn(lmg money for the wages, and oceasionally pay-
ing the men; the h-frntlnm 8 name or sign being put up over the gate of the
yard, and che vessels registered in his name. All this, it is true, might be
consistent with what the plaintiffs contend for; it is also perfectly consistent
with the view which their lordships take. They do not rely on it us substan-
tive proof; it is enough that it is not inconsistent with what the instruments
on their face import.”

u
ot

it
as
the
as
in
be |

beel
dire
the
to |
alws
the
suffi
of tk
4
with
inferi
the g
the al
Vi
receiy
retain
Vi
paid |
to his
D¢
had as
proper
was in
person
right t
a4 mort
tion w,
convey
ViRall
"Half

PiStew




) DLR. 3 29 D.LR. DomiNion Law REeports. 215

Sansfor. upon which the courts have proceeded is that, with the exception Annotation.
' of the facts of a subsisting or nonsubsisting indebtedness, none
of those elements possesses in itself sufficient probative value to
overcome the presumption arising from the language of the
emed 1o instrument of transfer, and that two or more of them must con-
‘ronmi an cur in order to warrant the inference that the transaction was
theory . a mortgage. The review of the deseriptions of admissible parol
evidence would, therefore, be deficient, and even misleading, if

Ous v

to the

tnershiy

e ashort it were not supplemented by a statement of the precise purport of
s thervin 1 a sufficient number of decisions to shew what combinations ot
'i:;'\["vt‘; the individual elements which have been analyzed are regarded
ort time, as pointing to or repelling the conclusion that the transactions
':..l.v ,,Hl in questions were mortgages. This additional information will
S tvis A be furhished in the present subtitle.
and the In the summaries of the evidential elements, no mention has
'L‘ ";}f""’: been made of any of that part of the testimony which related
stopped directly and specifically to the character of the transactions. For
ve "; the purposes of this part of the discussion, such testimony is assumed
whitlet to have been introduced in every instance, and, to have been
is it ime ‘ always conflicting. The object of the summaries is to indicate

on-

the groups of elements which have been regarded as possessing

“,l ";".“- sufficient probative value to justify the adoption of one or other
n r‘wll of the opposite conclusions to which such testimony pointed.
Ryl 48. Decisions as to contracts not including written stipulations

10,000, with respect to reconveyance.—(a) Intention to create mortgage
u“'l' .':f{‘.: inferred —Possession of property was retained by the grantor in
in what ! the given deed;—property was of considerably greater value than

”. Lo ! the amount paid by the grantee.!?

s Value of property was considerably greater than the amount
ceedent reccived by the grantor in the given deed;—possession was re-
u """I“‘: retained by the grantor.

o Value of property was considerably greater than the amount

time is paid by the grantee ;—deed was executed by an imprisoned debtor
spelods to his creditor.1®
o the Deed in question was executed by a necessitous debtor, who

“tances had asked his solicitor to obtain a further sum on the security of

oes are

his . i
,"”.L,l.“g property previously mortgaged, but who, after some hesitation,
pening was induced by the solicitor to execute an absolute deed to a third
wpally

Kyd person, upon the assurance of both of them that he would have a
< were right to redeem, and that the instrument should be in substance

s con a mortgage;—documentary evidence indicated that the transac-
p ‘p”.‘\“ tion was not an ordinary sale;—value of equity of redemption
of the conveyed by the grantor considerably exceeded the amount paid
tht be

istent Fallon v. Keenan (1866) 12 Grant, Ch. (U.C.) 388.
"Halfey v. Egan (1873) 4 Australian Jur. 147,
Stewart v. Horton (1850) 2 Grant, Ch. (U.C.) 45.

stan-
ments
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by the grantee;—grantee refused to pay any part of the consid. ;-

tion until the grantor had, in pursuance of a provision in the -
liminary agreement to sell, given authority to his tenant to pay 1/,
rent to the grantee, ¢

Grantor was an illiterate man who had had no professio
advice, and had relied on the grantee’s statement regarding 1/,
character of the given deed;—grantee had drafted the contraci
relationship of debtor and creditor subsisted between the granior
and grantee after the contract took effect;—grantor retain|
possession of the property.!?

B, the alleged mortgagee, furnished money to A, the alligid
mortgagor, to pay the balance of the price of land which A 1.
contracted to purchase from C, and took an absolute convey:ue
of the property to himself, on the understanding that the proprty
was to be conveyed to A when the money advanced to him wus

""Douglas v. Culverwell ( . 20. Varying judgment in
3 Giff. 31 L.J. Ch. N.8. 65, 29, where the transactic |
been set aside as an absolute mh. Iurm'r, L. J ninl: “There was a contliot of
eviden to what really took place at the time of this tr: ansaction, the
dant denying that he hs ul ever given any assurance plaintiff should be at |
to redeem, and maintaining that the transaction was an absolute sal |
setting up the statute of frauds. It appeared, however, that on 4th of \ 1
1842, a memorandum of agreement was v-u.m-nl by which the plaintiff |
to sell, and the defendant to buy, the equity of nul('mplluh in the prope:
£101, and the plaintiff agreed to make a good title and execute a conve
with the usual covenants, and Lm- authority to the tenant to pay th
to the defendant, his heirs and a and it was also agreed that £101 |
id on the execution of the nee, and that the expenses of 1
veyance and of investigating the title should be paid by the plaintiff. Tl
purchase deed was executed on the lay, and a letter written by th
tiff to the te i 1y his rent Iul)n defendant, the defe
rel fuxnu. to complete until such a letter was gives After stating that the
main question, which was to be considered was whether the plaintiff had ooved
an agreement on the part of the grantee that he should be at liberty to
the learned judge proceeded thus: “I am of nlniuiun that he has. 1 |
Hnuk that the documentary evidence sufficiently proves that this was 1o
ordinary transaction of sal The agreement for the purchase, the com
of the estate, and the direction to the tenant to pay the rents to the pur or
were all prepared, made, and executed on the same day.  There was n
no investigation of the title, although the agreement provides for it, 1l the
agreement not only provides for the vendor paying all the expenses of th
conveyance and of the investigation of the title (a provision quit
ordinary course, as | apprehend, in the case of a mortgage, but quite uniul
as | conceive, in the case of a purchase), but it also contains this renrlabl
provision, that the vendor shall give authority to the tenant to pay the rents
to the purchaser, and aceordingly we have the agreement and the -
ance followed by the authority given to the tenant. It is impossible, |
not to observe how well adapted this provision was to sucl L a ease
ditional sale as is alleged by this bill, and how unusual (if not un|>ruu‘ "ul
such a provision is in the ease of a bona fide contract for an absolute wule
Then observe the conduet of the defendant: According to his own statcment,
he refused to pay any part of the purchase money until the authority 1o the
tenant was given.  Surely this is conduct referable to a contract that e wasto
receive the rents, rather than to a contract that he was to become purelser of
the estate, in which character he would, of course, be entitled to the rents
without any such authority.”
"MeDonald v. MeDonnell (1864) 2 U.C. Err. & App. 393.

7

[29 D.LR.
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repaid;—A purchased the property, intending to be a home for
himself and family, and made a substantial payment on account
with his own money;—A went to B for the avowed purpose of

borrowing from him the amount needed to discharge the halance
of the purchase;—A also paid the costs of the conveyance from C
to IB:—A, for several years, paid B interest on the money advanced;

written memorandum made by B tended to shew that he re-
garded the transaction as a loan, and that he owned not the farm,
but the sum which A owed him;—A retained possession for a long
time without paying rent, and apparently without any claim for
rent or demand of possession being made, or any intimation from
B or his heirs that the property belonged to them;—A sold a part
of the property to his son-in-law, who built upon it and occupied
it presumably to the knowledge of B’s heirs as well as of his
exceutor;—A’s son also built upon another part of the farm dur-
ing his father's lifetime;—no time was specified within which the
purchase, assuming the transaction to have been a conditional
sule, was to be completed by A, nor was there any proof of a stipu-
lation fixing a time at which, upon default being made, he was to
surrender possession, 14

b) Intention to create mortgage negatived.~—Amount paid for
the equity of redemption was precisely equal to the value at
which it was estimated by a referee;—grantee went into possession
of the lands conveyed. 1»

After the execution of the given deed, assigning a contract
for the grant of eertain publie land, the grantor made statements
inconsistent with the theory that he still had an interest in the
contract;—after the grant was perfected, possession of the land
wis taken and retained by the grantee;—affidavit of debts and
assets, filed after the transaction, by the grantor, in bankruptey
procecdings, did not specify any equity of redemption; —amount
paid by the grantee was equal to the actual value of the property, o

*Robinson v. Chisholm (1894) 27 N.8, 74,
Neal v. Morris (1818) Beatty, Ir. Ch. Rep. 597,
Holmes v. Mathews (1855) 9 Moore, P. C.C. 413, affirming 5 Grant, Ch.
1. which reversed 3 Grant, Ch. 379. In that case Jones contracted for the
grant of certain lots of land from the government in Upper Canada, and subse-
quently assigned his interest in the lots to his ereditor Mathews, in considera-
tion of the sum of £100.  Mathews took possession of the lots, and aftery
obtained a governmental grant of them in fee.  Jones subsequently be
bankrupt.  Mathews was appointed gnee of his estate.  Mathe
mained in possession until his death, after which Jones fi
his devisee for redemption of the lots in question, upon the ground t}
! transaction was one of mortgage, and not of absolute sale.
| of assignment was lost, and no evidence of its contents could be
produced, except a memorandum of account between the parties, made by
the solicitor who acted for A and B, upon which the arrangement in the deed
was hused. Parol evidence was admitted to prove the nature and terms of
the transaction.  In the judgment delivered for the privy couneil, it was said:
“It would be the greatest importance to see this deed; but it has been lost,

A e v

2 it AT SRR
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49. Decisions as to contracts including stipulations with
respect to reconveyance.—(a) Intention to create mortgage inferrid,
—Cirantor was in embarrassed circumstances when the deed in
question was executed;—property was of considerably greatoer
value than the amount paid by the grantee;—same attorney acio|
for both parties.
N
contract betwe

{ by Mathews on the ¢
is not open to the les

draft or copy of it is in evidence, and we must colleet its terms and (e
n the parties from the evidenee of Wilson, the solicitor ¢
casion, the fairness and aceuraey of whose

st suspicion, and is sufficiently established by 11
. By this evidence it sufficiently appears 114
the intention of the parties was that within some time, and upon some 1o
Alfred Thomas Jones should have the power of putting an end to Matly
interest under the assignment; but what were the particular terms of
agreement is left entirely in the dark.  The inference from the indorser
on the memorandum, as well as Wilson's testimony, is that the transaction
as a loan, to end at the expiration of one year.  The probability. therefore
is, that at the end of that ‘wriml some arrangement would take place hetweey
the parties, by means of which either the money would be repaid, or the prop
erty be taken in payment of the debt. It appears from Wilson's evidenee
that Mathews contemplated the probability u} the latter alternative; and it is

sufficiently clear, from all the evidence, that the property was of little if
at all, more value than the £100, at the time of the assignment, and for mor
than thirteen months afterwards. .. The year during which, accord-
ing to Wilson's evidence, the money was to remgin on loan would expire in

September, 1841, Dealings had continued to t place between Jones and
Mathews, in the course of which, if any arrangement was neeessary., it night
be made. It is distinetly sworn both by two witnesses, MceDonnell and Mor
rison, that in 1842 Jones told them he had sold the lots to Mathews Tl
svidenee of Alexander Griffiths to the same effeet cannot be relied on. Oy
the 20th January, of 1843, a grant by letters patent of the lots in question is
made by the Crown to Mathews as the absolute owner, with the priy
Jones, and from that time Mathews remains in possession of the land as
No claim is made for the £100, and interest, on the one hand, or any right on
the part of Jones asserted on the other.  Early in 1844, Jones beeame « bunk-
rupt, and Mathews was appointed the assignee under the commission. \t
this time, if the appeal is well founded, the bankrupt was inddebted in 1he
amount of the £100 to Mathews, and the estate in question, subject (0 the
mortgage, constituted part of his assets. In May, 1844, he makes an aflidavit
stating in detail his 1|l!|)lﬁ and his assets, yet no allusion is made to this debt
due to Mathews, nor to this equity of redemption. Can there be stronger
evidence that the transaction had been closed? That the estate h
given up in discharge of the debt? What makes the inference stronge
that the bankrupt in his affidavit mentions a claim for a sum of money vl
he says is due to him from Mathews.”

21 Fee v. Cobine (1847) 11 Ir. Eq. Rep. 406. There A, being in prison as an
insolvent, assigned to B a leasehold interest for a sum of money which dis-
charged all A's debts, including debts to B and head rent, but was less than the
value. The deed purported to be absolute, but there was an indorsement
that if A paid B upon a day named the purchase money and costs and all
expenses of cropping the farm, B would reassign the lands and the deed should
be void. B also, a few days after, gave a bond to surrender the premises if
yaid on the day. Brady, L. Ch,, said: “On the entire of the case, however,
l cannot come to the conclusion that the plaintiff intended to make an abso-
lute sale of the property and to tie up his hands. The proviso indorsed in
the deed is certainly ambiguous; it does not contain the words of repurchase,
but it is very like to the proviso contained in mortgage deeds. The words are
not a contract giving a right to repurchase, but they give the grantor a right
to repayment and nullification of the instrument. . . . In this case
the party who was in possession of the property was just about being discharged
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ns with Initial proposition made by the grantor was that a sum of
inferred. money equal to the amount specified in the deed, less the amount
deed in which would be payable as interest at the rate spoken of, should
greater be advanced by way of loan;—bond to reconvey recited an express

w acted agreement on the part of the debtor to pay the sum which was
) to be the consideration of a reconveyance;—property was worth
considerably more than the amount received by the grantor.::

N (b) Intention to create mortgage negatived.—Memorandum was
by the made by grantee of land, acknowledging receipt of money from
ears that the grantor on account, and binding grantee to reconvey on
ot payment of the balance;—other memoranda were in evidence,
% of this shewing that the grantee had treated the given deed as a mort-

s

gage ;—grantor remained in possession of the land for several years;

e —property was of considerably greater value than the amount
between paid by the grantee.#

he l‘ D= No indebtedness subsisted of which the grantee could have
‘lll.l“'H‘ h enforeed the payvment after the execution of the deed in question;
little. if possession of the property was taken by the grantee;—inade-

quaey of consideration was not proved;—alleged fraud and mis-
representation were not established ;—grantee was shewn to have
been entitled to keep the rents accruing from the property;—
grantee had paid the cost of preparing the deed in question, *

e, e

i ST SO

Grantor in the given deed was a young man in embarrassed
cireumstances, who, after having nearly exhausted the income of
his property by charging it with annuities, had applied to the
grantee to advance him money on the security of his life interest;

-preponderance of direct evidenee as to the intention of the
parties was in favor of the conclusion that this application was
refused, and that the transaction was finally consummated on the
footing of an absolute sale of the life interest subject to a right of
repurchase ;—grantor subsequently made, with regard to recon-

tronger
d beer
! ‘.f us an insolvent, and the property would be taken by the assigne wd sold by
'\I«u"h him for the payment of the insolvent’s debts. In what better position would

. he be by this transaction if it were to be considered as a sale, than he would
have been in by a sale by the assignee? It would give him nothing more than
he would have through the insolvent court.”

“*Bullen v. Renwick (1860) 9 Grant, Ch. reversing on rehearing 8
irant, Ch, 342. These elements, combined with the direet evidence of

1S an
ch dis-
yan the

sement

I'“‘"l“ ;]\lH the solicitor em )onml in the matter, who expressed the opinion that the trans-
hould action (-nlm-u'\p ated was a mortgage, were deemed sufficient to overcome the
s’ foree of the circumstance that the grantee had assumed, apparently with the
sty acquiescence of the grantor, to deal with the property as his own after the
| ahso- expiration of the period allowed for repurchase.

sod in **Marshall v. Steel (1874) Russell (N.8. Eq.) 116. The opinion was ex-
chase pressed by Ritehie, C.J., that the cumulative effect of the evidence was not
s are overcome by the circumstance that the grantor had, after retaining posses-
\ right sion of the land for seven years, accepted a lease from the umnu-o

3 case *Williams v. Owen (1840) 5 Myl. & C. 303, 12 L.J. Ch. N.8. 207, 5 Jur.
jarged 114
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Annotation. voyance, propositions which indicated that he regarded his interc-
in the property as being restricted to such a right.®

XI1I. Practice.

50. Functions of court and jury with regard to determining
the effect of parol evidence.—As the question whether the partio
10 an instrument of transfer absolute on its face intended to crear
a mortgage is one of fact, and determinable upon the same foor-
ing as any other question of that description, the decisions witl
regard to that question illustrate simply the application of certai
general rules to the cases of the particular type discussed in this
article.

Where the trial court is composed of a judge and jury, it is
the province of the judge to determine the competency of th
evidence which is offered for the purpose of shewing that the tra«-
action under review was a mortgage. If it is declared to be con-
petent, or its competency is not disputed, the question whethir
it is sufficient to sustain the allegation that a mortgage was in-
tended is primarily one for the jury. The proper procedur
therefore, is to submit that question to the jury whenever th
testimony is conflicting, and that which is offered on behalf of 11,
party who alleges the transaction to be a mortgage is sufficiont,
if true, to warrant the inference that it was of that charactor
But, such a submission is erroncous where the evidence offered
to prove the intention of the parties in this regard clearly falls
short of the requisite standard of certainty.:

It is clear that the judgment based upon the findings should

25 Alderson v. White (1858) 2 De G. & J. 97. Lord Cranworth thus
cussed the evidence: “Was it improbable that Newman [grantor] should e
to these terms? 1 cannot see that it was. It has been urged that Le pot
nothing, but he might well think that it was better for him to get rid of the
estate than to have it subject to the claims of the annuitants.  Such an idea
would not be unreasonable, and the language of the deeds is so elear that <oie-
thing very strong would be required to shew that they did not expre hat

the parties intended. Tt is said, however, that there are other circumstances
shewing that they did not.  First, there is Newman's direct testimony. The
credibility of his evidence has been impeached on account of the disgusting
transactions, to which T need not more particularly allude; but I think it richt
to say that such conduct does not, in my opinion, render him wholly unw crthy

of eredit on a point like the present. When, however, 1 look at his evidonee
along with the other evidence in the cause, I think that the result is in fuvor
of the view that the deeds express what they were intended to express.
wood’s testimony is positive. It has been said that it cannot be sup
that after such a length of time he really remembers all the details to
he deposes, but his evidence has not been impeached.

‘Hopkins v. Thompson (1835) 2 Port. (Ala.) 433; Church v. Cole (157D
36 Ind. 34; Sloan v. Becker (1884) 31 Minn. 414, 18 N.W. 143; Pearson v
Sharp (1886) 115 Pa. 254, 9 Atl. 38; Lamson v. Moffat (1884) 61 Wis. 155, 2
N.W. 6

2Sloan v. Becker (1884) 31 Minn. 414, 18 N.W. 143; Munger v. (‘asey
(1889) 1 Monaghan (Pa.) 688, 17 Atl. 36 (verdict properly directed for defen-
dant).
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he reversed if, upon a review of the testimony, the appellate court
“is satisfied that the evidence was insufficient, and that the case
should not have been submitted to the jury, or that the instrue-
tions of the court below were inadequate.”® In other words,
such a reversal is proper where the findings are “against the weight
of evidence,”*

Where the action is instituted before a single judge, he may,
except in eases where only a single inference can reasonably be
drawn from the circumstances presented by the testimony,® direct
an issue to be tried by a jury. If he takes this course, the jury
sits in & merely advisory capacity, and he may in his diseretion
aceept or reject their verdiet.®

In any jurisdiction in which the distinetion between legal and
cquitable actions, and the doctrine that parol evidenee is not
admissible in actions of the former deseription, is still accepted
(see § 51 (b), post), a feigned issue is tried and determined with
reference, not to that doetrine, but to the equitable rule.”

In proceedings on appeal the conelusions of the jury with regard
to the character of the transactions will be sustained, if they are
deemed by the court of review to be permissible inferences from
the testimony set out in the record,* or, in other words, are not
clearly against the weight of evidence.®* The general rule, that a

Rowand v. Finney (1880) 96 Pa. 192,
Williams v. Bishop (1854) 15 111
#Vangilder v. Hoffman (1883)
“Todd v. Campbell (1858) 32 50: MeGinity v. MeGinity (1869) 63

Pa. 38; Rowand v. Finney (1880) 96 Pa. 192,

In Munro v. Watson (1860) 8 Grant, Ch. (U.C".) 60 Robinson, Ch. J.,
lln-udu it “probable that, after the discussion and consideration which this
wase has undergone, it would be thought better not to direct an issue at law in

any similar case. 1 mean not an issue in order to take the verdiet of a jury
upon the main question in the eause upon the merits. . . . We must all
be of opinion, T think, that it would weaken very much the proteetion which
the statute of frauds was intended to afford, to eall upon a jury to give their
verdiet upon the existence or non-existenee of a fact which is l‘l'l||lill'|. by that
statute to be proved by a particular deseription of evidence.  They may not
understand that they are not at liberty to pronounce a verdiet one way or the
other aceording to their moral convietions, but must be governed by certain
stututes and rules of evidence, which exact that the proof of the fact should
be of o certain deseription.”  The considerations thus relied upon seet
searcely decisive, when we advert to the fs t, under the rules of e
in eriminal cAses, the proof must be of a “certain deseription.””  The
anthority eited by the learned jlllh(t‘ was Yates v. Hambly (1742 Atk
where Lord Hardwicke held that it was not proper to direet an
trust.  But it is submitted that a ruling as to a trust eannot warrantably
invoked as a precedent in a case involving the admissibility of parol evidence
to establish a mortgage.

‘Brown v. Clifford (1872) 7 Lans. (N.Y.) 46 (appeal dismissed in 54 N.Y,
636).

to be

*Rawson v. Plaisted (1890) 151 Mass. 71, 23 N.E. 722; Jones v. Blako
(188, Minn. 362, 23 N.W. 538; Barrow v. l'axtnn (lﬂl()) 5 Johns. (N.Y.)
258, 4 Am. Dec. 354; Carr v. (,nrr (1873) 52 N.Y

‘Halloran v. Hnllornn (1891) 137 Ill. 100, 27 ) I" NZ

Annotation.
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verdict rendered upon conflicting testimony will ordinarily |,

upheld, has frequently been applied.i

When the action is tried by a chancellor or a judge sitting
without a jury, his judgment will be sustained if the findings of
fact upon which it is based are reasonably deducible from the whole
testimony ;'* that is to say, if they are not clearly against the weight
of evidence.'*  “Due weight is to be given to the decision of th
trial judge, and it is not to be set aside unless it appears to be cleur-
ly erroneous.  Properly and necessarily, great consideration must
be given to the conclusions of fact reached by the judge who hears
the evidence, where it is in large part oral, for he has opportuni-
ties to pass upon the degree of credibility to be given to the testi-
mony of the witnesses which no appellate tribunal possesses.’

51. Remedies of transferor.— (a) By suit in equity.— The
preliminary question in all cases in which the aid of a court is
invoked by a claimant who relies upon the theory that an absolute
instrument of transfer executed by him was intended as a mortgage
is whether the transaction was in point of fact one of that deserip-
tion. The appropriate remedy, therefore, for such a claimant,
is to apply to a court of equity for a declaration that this was the
intention of the parties to the contract, and for such specific relief
as may be asked for, or as may be deemed suitable in the premises.
Even if a prayer for such a declaration is not inserted in the bill,
petition, or complaint, his right to such relief is obviously deter-
minable upon the same footing as if it had been inserted.

The particular descriptions of relief to which he is entitled as
against the transferee or persons claiming through the transferce
are those which are predicable as a necessary deduction from the
general rule (see § 4, ante), that the juristic incidents of an instru-
ment of transfer which is shewn by parol evidence to have been
intended as a mortgage are, on the whole, identical with those of a
formal mortgage.

On general principles, it is clear that no relief will be granted

1053¢e, for example, MeMicken v. Ontario Bank (1891) 20 Can, S.C' 375,
Bogk v. Gassert (1892) 149 U.S. 17, 37 L. ed. Knight v. Hart 1802
93 Mich. 69, 52 N.W. 1044; Huoncker v. Merkey (l\\.‘) 102 Pa: 462; MeCor-
mick v. Herndon (1893) 86 Wis. 451, 56 N.W.

"Daniels v. Lowery (1800) 92 Ala. 519, 8 Nﬂ. ; Todd v. Todd (1912
164 Cal. 255, 128 Pac. 413; Roberts v. Norton HN 5) 66 Conn. 1, 33 Al
532; Hanks v. Rhoads (1889) 125 111, 404, 21 N.E. 774; Barry v. Colville (1591)
129 N.Y. 302, 29 N.E. 307; Parish v. Reeve (1885) 63 Wis. 315, 23 N.W. 308

898) 172 11l 227, 50 N.E. 206; Brown v. Johnson
V. 1016.

"*Burgett v. Osborne
(1902) 115 Wis. 430, 91 N

”Jennmp v. Demmon (1907) 194 Mass. 112, 80 N.E. 471. For a Can-
adian case in which the importance of the fact thul the trial judm-lmuln op-
homnm) of hearing and seeing the witnesses was emphasized see Rose v.
ickey (1878) 3 Ont. App. 309.

[29 D.LR.
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to a transferor, where the evidence shews that the instrument in
question was executed for the purpose of defrauding his creditors. ¢

(b) By action at law.— In every jurisdiction in which parol
evidence is admissible in actions at law for the purpose of con-
verting an absolute instrument of transfer into a mortgage, the

transferor may assert his rights in any action of that deseription
which necessarily involves a determination of the main question,
whether the legal title to the property was vested in him or the
transferee after the instrument was exceuted.  For the purpose
of the present article, it will be sufficient to insert the following
summarized statement of the doetrines adopted in the various
jurisdictions:—

In all but one of the English cases which were decided before
the fusion of law and equity under the judicature act, parol evi-
dence was held or assumed to be admissible. See § 17, ante.

In many of the American cases decided with reference to the
rules of common-law procedure, a position similar to that of the
English judges was taken. In Pennsylvania parol evidence was
uniformly received in actions of ejectment and assumpsit.  The
authorities with regard to the general question of the admissi-
bility of such evidence are conflicting so far as regards the follow-
ing states: Illinois, Kentucky, Maine, Michigan, New York,
Oregon, Tennessee, Texas, Vermont. In other states such evidence
has been pronounced incompetent:  Alabama, Connecticut,
Indiana, Maryland, Massachusetts, Missouri, New Jersey, Virginia.

On the other hand, in all the states in which practice acts and
Codes of Procedure have been adopted, it has almost invariably
been held that such evidence is admissible.  Such is the situation
in Arizona, Arkansas, California, Connecticut, Florida, Georgia,
Indiana, Kansas, Minnesota, Mississippi, Missouri, Montana,
Nebraska, Nevada, North Dakota, Ohio, South Carolina, South
Dakota, Washington, Wisconsin.

XIV. Competency of parol evidence considered with reference
to statutes as to the registration of instruments.

52. English enactments as to bills of sale.—The general
object of the English Bills of Sale Acts, passed in 1854 (repealed),

“In Mundell v. Tinkis (1884) 6 Ont. Rep. 625, the evidence shewed that
the deed in question, which the grantor sought to eut down to a mortgage,
had been executed by him for the purpose of securing a debt due to the grantee,
but that the main object of the transaction was to protect the property from
the results of an anticipated action for breach of contract. IloLl, that under
these circumstances evidence was not admissible to rectify the form of the
instrument, for the court never assists a person who has placed his property

in the name of another to defraud his ereditor; nor does it signify whether
any creditor has been actually defeated or delayed.
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1878, and 1882, is to prevent fraud upon creditors by secret hills
of sale of personal chattels.®

By §9 of the Act of 1882, it is declared that a bill of sale e
or given by way of security for the payment of money by tly
grantor thereof shall be void unless made in accordance with 11,
form in the schedule annexed to the act.?®

The only ecases decided with reference to this legislation which
are relevant to the subject of the present article are those in which
a controlling question was whether the unregistered documents
under review were invalidated because given by way of security
The intention of the parties has sometimes been inferred from 1
language of the documents themselves.: But is is well settled
that “the real truth of the transaction must be applied to 1he
construction of documents for the purpose of the act, and, i
document, construed according to the true nature of the transa
tion, be within the act, then it will not be protected by its forn. "«
In other words, the principle adopted is that, “for the purpose of
seeing whether the act applies, the court is to look through or
behind the documents, and to get at the reality; and if, in reality,
the documents are only given as a security for money, then they
are bills of sale.”s The actual intention of the parties, therefore,
may be shewn by extrinsie, including oral, evidence. The csson-
tial question to which such evidence is directed in each instance
is whether the given transaction was a loan upon security or a
sale.¢ The character of the negotiations which preceded the

Bowen, L.J., in N:nnh Central Wagon Co, v. Manchester, 8. & L. I o

(1887) L.R. 35 Ch. Div. 206,

?For a case in which this provision was applied, see Ex parte Finlay 1-13
10 Morrell 258,

3ee Kx parte Odell (1878) L.R. 10 Ch. Div. 76, 39 L'T.N.8.
Rep. 274.

‘Fry, LJ., in Beckett v. Tower Assets Co. [1801] 1 Q.B. 638, One of
the earlier cases referred to by the learned judge was Cochrane v. Matihows
(1878) reported only in a note to L.R. 10 Ch. Div. 80.

#Lord Esher in Madell v. Thomas [1801] 1 Q.B. 230.

*In Madell v. Thomas (Eng.) supra, Kay, L.J., said: “How canit he Loown
with regard to documents eoming within the species so enumerated, which
are not expressly given by way of security for me v, whether they 0
given or not? It ean only be ascertained by ernal evidence. There
fore, looking to the t s of the two acts, and to the definition of a hill of <ule
1 think that, when the inquiry is whether a doeument which, on the face of i,
does not shew whether it is given as a security for money, is or is not o cven,
external evidence must, and the act contemplated that it should, be adi-ihle
In many cases in courts of equity where it was sought to shew that an -
ment which purported to be absolute was really intended to be a noreng
external. I‘,Vi(ll!llﬂ‘ has been admitted for that purpose, but on the
that the court had power to rectify the instrument, and that it woull bea
fraud to insist on the absolute form of the instrument if it were only i1 ended
to be a security for money. Possibly, therefore, those eases do not corry us
very far with relation to the “mnt question. Here we have to deal witha
pmicullr act of Parliament, the object of which could not be earried out unless
it could be shewn by external evidence that the document in question w - really
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exeeution of the document under review is regarded as an ole-  Annotation,
ment which has a material bearing upon that question
case where the grantee was a company
course these negotiations may tken at the outset, the fact
that the company had not power to lend money is a circumstanee
which tends strongly 1o shew that the contract dinally entered
into was a sale rather than a loan.’

In a
LAt s plain that, whatever

only given as a seeurity for money, and which must, therefore, have intended
1 1 this might be done.”
In Re Watson (1890) LR, 25 Q.B. Div. (Eng) 27, where an applieation
ide by the trustee in |>u|| ryiptey of Mary Watson, a bankrupt, for ¢
leelaring that eertain houschold Turniture and effects, which had been
2ol by one Love, were the property of the trustee, 11
ed to be a sale of personal ehattels, followed by o hiving and purcha
reement, whereby the vendor agreed to hire the chattels from the pur
| to pay quarterly sums as for such hire, until a eertain amount was puid
hen the ehattels were to beeome avain the property of the vendor, and power
was given to the purchaser to take possession of the
pavinent,  Held, that, upon the evidence, the
within the statutes,  Lord Esher said: 1 do not deny that people may evade
woact of Parlinmment if they ean, but, if they attempt to do so by putting for
vard doeuments which effeet to be one thing when they really mean somet hing
different, and which not true deseriptions of what the parties to them sre
v doing, the court will go through the documents in order to arrive at the
ruth. 8o, when the transaetion is in truth merely a loan trm and
the lender is to be repaid his loan and to have a seeurity npon the g L
will he unavailing to cloak the reality of the transaction by a sham purehase
vl hiving, . . . The doenment itself must be looked ot ws part of the
vidence; but it is only part, and the court must look at the other faets, and
iin the actual truth of the ease
lso M |~\ epper ||'m. AC (B
p. 5l PN 8371 21 Times Lk
ing Mellor v. \In~ [1903] 1 l\ B. 226,
IS Times LR, 139, 10 Manson, 26, whi (
KBNS, 26, 85 I,Y'I‘,‘\‘ A9, 18 Times LR
by trustee in bankruptey to have hire-purehi e
want of registration),

e transaction pu

chattels on default in
recment wi bill of sale

102, T4 LLKBNGS, 152, 55
L, 12 Manson 107, aflirn
WANLGS, 82, 88 N oSS0,
L1021 B PP
) Week, Rep. tion

agreeiment declared voul for

In North Central Wagon Co. v, Manchester, 5. & L. R, Co
y Ch. Div. 191, the aetion was bronght by the North Central W
inst the Manchester, 8. & L. R. Co. in consequence of the detention of
certain wagons on which the plaintiffs elaimed a lien for tolls, The defendants
aied that the documents involved simounted to a bill of sale, and that, not
heing in aecordance with the provisions of the aet of 1582, they were invalid,
el the title of the plaintiffs consequently avoided.  Two questions were
thus raised, v whether the doenivents constituted o bill of sale within
wets, and, if so, whether they were seewrity for the pavment of
money by the grantor.  Bowen, L., and tton,
ctiss the latter question, being of opinion that the
below (LR, 32 Ch. Div. 477) should be reversed
tsimueh as there a separate and distinet oral o
f 'lu wagons by the plaintiff company, the invol nd reeeipt sent by the
wor Company (vendor) to the plaintiff company, not being an assurance
{ the chattels either at law or in equity, did not constitute a bill of sale within
heaets. But Pry, L, made the following remarks: “It appears to me, hav-
wiended to the arguments for the respondents, that the true transaction
was that which found express<ion in the instruments themselves, and that the
very ineapaeity of the plaintiff company to make a loan, coupled with its
capacity to enter into a transaetion for the purchase of wagons and the leasing
OF wagons, was o very strong reason why the eontracting parties never in

IS0 ]

dild ot dis-
deeision of the court
on the ground that
crecment for the purehase

1520 pL.g.
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Under the act of 1878 a bill of sale “was not avoided for
want of registraiion as between the grantor and grantec. s
But under the act of 1882 the consequences of the wan
of regisiration are the same, whether the contest is betweoy
the parties themselves,® or between a trusiee in bankrupicy
or an execution creditor and the party specified in 1}
document as the purchaser.'e The theory of an estoppel bused
upon the conception that the transferor contradicts his own oo
il he is allowed to set up the true nature of the transaction is o
more applicable in the former case than in the latter.n

The burden of proving ihat the sale in question was a real
and bona fide one rests on the party who alleges it to be of that
deseription, '

Where the defendants really have a title to the goods by some
transaction the effect of which is independent of any document,
and afterwards a document is executed which would come within
the definition of a bill of sale, if their title depended upon it, the
non-registration of that document will not deprive them of their
independent title.'s

tended to eome to a contraet for loan, whereas they intended to come, @il iy
this case did in faet come. to a contraet for sale and hire The decision of
the court of appeals was affirmed by the House of Lords (LR, 13 App. Cas
554, 5 Lng. Rul. Cas. 42).

In Yorkshire R. Wagon Co. v. Maclure (1882) L.R. 21 Ch. Div. (l.ng
300, the agreement made was that a railway company should sell rolling-<1ock
to a wagon company and taki se of it from the vendee.  Commienting
upon the evidenee, Lindley, | 1 “The original idea . of aloan| was
bona fide dropped and another ad recourse to, not for effceting
the loan, but for effecting a diffe tion, which would answer the
purpose of the railway eompany just as w All they wanted to do wis to
get £30,000. That was the real transaction between the parties, and that
transaction was one which was embodied in the deeds upon which his aotion
was brought.  If we look on that transaction as the real transaction, upon
what ground ean we treat it as illegal?”

n Madell v. Thomas [1891] 1 Q.B. 230, 60 L.J.Q.B.N s 227
9, 39 Week. Rep. 280.

64 L.T.N.S.

*Ihid.

ln re W R. 25 Q.B. Div. (Eng.) 27, 59 LJLOQ.B.N.S 304
63 L.T.N.8. 2 567, 7 Morre
ACL10; 52, 53 Week. Rep. 513, 92 LJ.N A
L.R. affirming Mellor v. Maas [1903] 1 K.B3. 226 72
L.J.K.B.N.S. 82, 88 L 50, 18 Times L.R. 139, 10 Manson, 26, which

affirmed [1902] 1 K (%
L.R. 40, 50 Week. Rep. 111.
For another ease in which the agreement was held void as against o trustee
in bankruptey, see Wheatley v. Wheatley (1901) 85 L.T.N.5. 19.
Yhopes, L.J., in Madell v. Thomas supra.
"*Lord Halsbury in Maas v. Pepper [1905] A.C. 104, 74 LJILBNS
53 Week. Rep. 513, 92 LT.N. 371, 21 Times L.R. 304, 12 Manson

LJ.K.B.N.S. 26, 85 L.T.N.

S, 490, 18 Times

13y, L.J., in Beckett v. Tower Assets Co, [1891] 1 Q.B. 638, reversing
[1891] 1 Q.B. 1 (action for trespass to goods in respect of their seizur Dis-
cussing the contention that the defendants had an independen title, the learn-
ed judge said: “Whether that was so or not depends on the real intention of
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ded for 53. Colonial enactments as to bills of sale.—In Nova Scotia
mtee.” it has been held that a parol agreement for the return of property
want transferred under an absolute bill of sale is not a “defeasance”
etween within the meaning of the provision in the Bills of Sale Act which
rupley requires that every defeasance shall be filed with the bill of sale.
n the
1 based 54. English enactments requiring the registration of ships.—
m deed It is well settled that the provisions of these enactments do not
m is no preclude the introduction of parol evidence for the purpose of
shewing that a bill of sale which purports to transfer absolutely a
a real ship or an interest therein was intended to operate as a mort-
of that gage.'* In other words, “the court is at liberty to look behind the
register to the real character of the transaction, and to treat as a
y some mortgage that which is, on the face of it, an absolute transfer, if
ument, it should appear that such was the intention of the parties.” 1o
within
1” “'"’ the parties, and . . . in determining what their real intention was, we
i thewr

must have regard to both the form and the substs ance of the transaction, to
the position of the parties, nmlmtlu whole of the circumstances under which
the transaction came about.”
st “It will be a question of fact in each case whether there is a real purchase
o o and sale complete before the hiring agreement. If there lu- such a purchase
‘ Cas. and sale in fact, and afterwards the goods are hired, the case is not within the
| bills of sale act.”” In re Watson (1890) L.R. 25 Q. B. Div. 27, per Lord Esher
Eing (p. 37).
! See also United Forty Pound Loan Club v. Bexton (1890), an unreported
case, reviewed by Fry, L.J., in Beckett v. Tower Assets Co., supra.

4Fraser v. Murray (1901) 34 N.S. 186, construing Rev. Stat. ch. 92.

he 15In Langton v. Horton (1841) 5 Beav. (Eng.) 9, 11 L.J. Ch. N.8. 233, 6
i 10 Jur. 357 gm equitable action decided with reference to Stat. 3 & 4 Wm. IV,
Wl that chap. 55, §§ 35, 42, 43), the facts that Ihowndnru.wfromnmomnu.echnruml
' with lhe expenses ol‘ renewing the bills drawn by him on the vendee, that he
pon continued the insurance on the ship, and that he made payments and allow-
ances to the families of the sailors, were considered to be consistent with the
Q 9 vendor’s being owner, subject to a mortgage or security, but wholly incon-
sistent with the notion of the vendee's having become the owner by breach of
condition.
. See also the following cases, which i m\ lved actions at |.
oL Cazenove (1856) 1 Hurlst. & N. (Eng. 26 L.J.
L5 Rep.-195; Myers v. Willis (1855) 17 (‘ u (Eng.) 77;
Times 13 C.B.N.S. (Eng.) 668.
"“Which 1*In The Innisfallen (1866) L.R. 1 Adm. & Ecel. (Eng.) 72, where the evi-
Times dence relied upon as proof of the real character of the transaction was a letter
from the V('ms‘:e to the vendor, in which it was stated that the transferred

rustee shares in the ship were held as security and were to be re-transferred in due
payment of the vendor’s drafts.

¢: Gardner v,
ixch. N.S. 17, 5 Week.
Ward v. Beck (1863)

B8 C. B. Lasarr.
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GELINAIS v. CITY OF MONTREAL.
Quebec Superior Court, Martineau, J. September 12, 1916,

MuniciPAL corRPORATIONS (§ IT G 3—236)—Liability for flood-
ing from sewers—~Force majeure—Presumption of fault.]—Action for
damages by the flooding of a cellar on account of the bursting of
a water main.

MARTINEAU, J., rendered a judgment, in which he said:
Article 1054 of the Civil Code, under which the action was brought,
creates a presumption of fault against the guardian of the article
from which the damage or injury arose. It is incumbent upon the
said guardian to repel such presumption by proof. The city
in this case has not repelled the local presumption of fault. On
the contrary, there is proof of imprudence in using this water-
pipe. In effect, the city knew that several conduits of the dimen-
sions of the one in question had previously been broken after
being laid down and put into service. That fact indicates a vice
cither in the material itself or in the manufacture. Ignorance of
the nature of such a vice or lack of knowledge to effect a remedy
does not relieve the city of responsibility for damages arising from
accident to the pipe.

If the city had been specially authorized to use conduits of
the dimensions of the pipe brought into this case, just as the
C.P.R. in Roy v. C.P. R, 1 Can. Ry. Cas. 196, was
authorized to use engines driven by steam, the Superior
Court would have been obliged to be guided in this case by the
decision in the case quoted, as such a decision had been upheld
in the Court of Appeal. But authorization to establish an
aqueduct does not include authority to put into the service of
that aqueduct all kinds of conduits. Then as to the decision
in the case of Dumphy v. The Montreal Light, Heat and Power Co.,
[1907] A.C. 454, that would have been applicable in this case, too, if
the Privy Council, who pronounced the judgment, had decided
that the authorization to place wires underground meant that the
wires could be placed at so shallow a depth that they would be
a constant danger to people passing over them. The responsi-
bility was not removed by the fact that the water main had been
laid efficiently, that it was apparently without defect, and that
the break was caused by unknown and uncontrollable causes, so

that the accident really amounted to a case of force majeure.
Judgment for plaintiff.
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LAIDLAW v. HARTFORD FIRE INS. CO.

Alberta Supreme Court, Appellate Division, Scott, Stuart, Beck, and
Mc('urlfv. JJ. June 30, 1916.
1. Insurance (§ VID 1-—-371) MORTGAGEE
JOINDER OF PARTIES.

A mortgagee named as the beneficiary in a policy of fire insurance, to
the extent of his interest in the property insured, has a locus standi to
take suit against the insurance company in case of loss by fire. In most
cages the Court will insist upon the mortgagor being made a party to
the proceedings, but under certain circumstances, as for instance,
where the mortgagor assigns to the mortgagee the balance of the insur-
ance moneys over and above the amount of the mortgage, the Court will
not insist upon the assured being joined.,

INSURANCE  (§ VI A—240)—ASSIGNMENT T0 MORTGAGEE—NOTICE

INTEREST IN PROCEEDS

TO
AGENT. )
Notice of the standing of the mortgagee as assignee of the surplus

insurance moneys was held sufficient when given to the local agents of
the insurance companies concerned

[Laidlaw v. Hartford, 24 D.L.R. 884, reversed.|
ArpEAL from the judgment of Hyndman, J., 24 D.L.R. 884.
(. 8. Blanchard and I. C. Rand, for plaintiff, appellant.
H. P. O. Savary, and A. H. Clarke, K.C., for defendants,
respondents.
The judgment of the Court was delivered by
Beck, J.:—Ferdinand F. Kohlruss and Anton Kohlruss being
the owners of the Dunmore Hotel gave a mortgage for the sum
of $14,000 to the plaintiff as a trustee for a number of their
creditors. They insured the building in the defendant com-
panies in amounts aggregating $20,000; in each case either the
loss was made payable to the plaintiff as his interest might
appear or the policy was assigned to him and in each case
“a mortgage clause” was attached. All these policies were in
force at the time of a fire which occurred on June 2, 1914.
Anton Kohlruss having died in August, 1914, letters of ad-
ministration were granted to The Trusts & Guarantee Co. Proofs
of loss were sent to the companies. On February 15, 1915 (that
is after the loss had occurred) Ferdinand F. Kohlruss and The
Trusts & Guarantee Co. assigned the insurance moneys to the
plaintiff and notice thereof was given to the defendant companies.
The action is brought by the plaintiff, therefore, for the whole of
insurance moneys by virtue of his right both as mortgagee and
assignee of the surplus moneys. The trial Judge gave judgment
in favour of the plaintiff for the amount owing to him as
mortgagee but held that he was not entitled to recover, as
assignee, the surplus moneys. Upon this latter branch of the case
be said: N
16—29 p.L.&.

8.C.
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As to the second part of the plaintifi’s elaim, as assignee of the balance of 11
insurance moneys, the most serious defence raised was that the fire mentione|
in the statement of claim was caused through the wilful act or neglect, -
curement, means or contrivance of Ferdinand F. Kohlruss and Anton Koll-
russ, the owners and mortgagors or one of them. 1 have had great difficiliy
in arriving at a deeision on this point. The plaintiff elaims for the balanee
of the insurance by virtue of the assignment. I am quite free to admit 1)
the evidence adduced would not be at all sufficient to sustain a verdict for
arson against either of the owners, but 1 think in the ease of fire insuranee
the utmost good faith and readiness to explain any suspicious cireumstane
if explanation is possible, should be expected of the claimants or beneficiaris
It is true, Anton Kohlruss, whwo was present at the fire, has since i,
having committed suicide, and was not available as a witness, and Ferdinand
IKohlruss, the other mortgagee, was not in Medicine Hat when the fire took
place, but, apart from other ecircumstances of a suspicious nature, it wus
addueed that on the day previous to the fire Ferdinand Kohlruss took from
the hotel a box of valuable silver, and on the same day shipped a heavy Loy
presumably the silver, to his wife in Saskatchewan. It may or may not have
been perfeetly proper and honest for him to have done so and there may have
been no evil motive actuating him, but, in my opinion, under all the c¢ireum-
stances of this case it was the duty of Ferdinand Kohlruss (sitting in Conrt
as he was throughout the trial) to have gone into the witness-box and have
given a complete and full explanation of this occurrence or of any oihe
features of which he had | . wledge. 1 think a set of suspicious circum-
stances was made out by the ' fence, making it inecumbent on the beneficiaries
to explain away such events with regard to which they had any knowlidg
however unimportant any particlar circumstance might appear to be <tand-
ing alone.  As I said before, I do not think such a case has been made out as
to justify the conclusion that a erime was committed, but when peculiar or
suspicious occeurrences have been proved to have taken place of which the
claimant or beneficiary has any knowledge, I am strongly of the opinion that
it is his duty to make the fullest explanation and not sit mute as Ferdinand
Kohlruss did in this case.

The plaintiff as assignee of the balance of the moneys over and ahove the
amount of the mortgage is bound by the same defence as might have heen
urged against the owners had they been plaintiffs to the action. Finding
therefore, as I do, that the owners would not have been entitled to recover
the plaintiff is therefore not entitled to recover under the second part of his
claim, namely, under the assignment from Ferdinand Kohlruss and The Trusts
and Guarantee Co. as administrators of the estate of Anton Kohlruss

The Judge also held that upgn payment by the defendant
companies to the plaintiff of the amount owing to the plaintiff
as mortgagee they were entitled to be subrogated to his rights
as mortgagee and directed that he make an assignment of his
mortgage to them. -

The plaintiff appealed. His grounds are:—(a) That the trial
Judge having correctly found that there was not such a case made
out by the defendants as to justify the conclusion that the crime

of arson was committed, erred in law in dismissing the plaintifi’s
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action in regard to that portion of his claim. (b) That the trial
entioned Judge erred in law in directing that the defendants should be
oct, pro- subrogated to all the rights of the plaintiff, under his mortgage,
m Kohl against Ferdinand Kohlruss, to the extent of the amount to be

we of the

Lamraw

v

| & ou . Hartrorn

‘l'|""l i paid by the defendants to the plaintifi under the judgment, ‘I_!“(:’”
yalanee SInR

mit that “or at all. (¢) That the finding of the trial Judge that the fire N Co

rdict for was caused by Ferdinand and Anton Kohlruss, or one of them, — Beek!
AR was against the weight of evidence.
','(';'l’:ltli The defendants gave notice in pursuance of the rule in that
jee divd, ehalf that on the hearing of the appeal they would contend that
erdinand the plaintifi’'s action ought to have been wholly dismissed.
'.”:; ’Hk As to the defence that the fire was caused by the wilful neglect
wk from or act, procurement, means or contrivance of the Kohlrusses or
“"“ l""‘ one of them, I am of opinion that the rule applicable in criminal
':.\\ i‘ ‘:‘ cases, namely, that a person cannot be found to have committed
Cetrem- a criminal offence unless his guilt be established beyond a reason-
jn Lourt able doubt ought not to be applied on civil cases.
:i‘i“,;;.\‘f‘ The decisions so far seem to leave the question in doubt.
cirenm In Phipson on Evidence, 5th ed. p. 6, a number of text books and
RicHree cuses are cited and the weight of opinion is said to be against the
'““,‘ l:} application to civil cases of the rule in eriminal cases. The
e out 4 weight of American decisions seems to be to the same effect.
uliar or There is in Ontario one decision the other way, Richardson v.
‘h’:"‘u;l“?“ Canada West Farmers Ins. Co., 17 U.C.C.P. 341; but the correct-

pedinand ness of that decision is questioned, U.S. Express Co. v. Donohoe,
14 O.R. 333. Perhaps the case which most satisfactorily discusses
e the question is the Irish case of Magee v. Mark, 11 Ir.C.L.R. 449.
Finding. The unwisdom of the burdensome rule of evidence appears, it
recover seems to me, when one considers the modern extensions of the
_‘_l‘v"'”'_"': criminal law and that many cases of fraud and even of negligence
may be crimes.
ndant Notwithstanding that iu this respect I differ from the trial
laintiff Judge 1 am of opinion, on the whole evidence, that, although
rights there are a number of circumstances which create some suspicion
of his against the owners of the hotel, there is not sufficient, even
estimating the evidence by way of considering merely the pre-
e trial ponderance of evidence, to justify a finding against the plaintiff
» made in this issue.
crime Another question is that of the right of the plaintiff to sue and
intiff's

wve the
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this is questioned on the two grounds that a mortgagee, thoug!
on the face of the policy the loss, if any, is made payable as his
interest may appear, cannot sue on the policy and that the assig-
ment of the insurance moneys to the plaintiff is ine  sctive because
no such notice as is required by the statutory provision as 1o

assignment of choses in action was given. I do not think it °

is worth while considering the cases referred to in the various
text-books on contracts as to the right of action by a third party
who is not a party to the contract, but for whose benefit th¢
contract is made. The decisions vary in different jurisdictions,
and inasmuch as there is always a remedy it would seem that the
question of how that remedy is to be obtained is one purely, not
of substantive law but of practice and procedure which any
superior Court can settle for itself. At all events in the very
commonly occurring case of policies of fire insurance, in which
either as part of the policy as originally issued or by way of sub-
sequent amendment thereof by way of addition, the loss is made
payable to a mortgagee or other person having a pecuniary interest
in the property insured, the third party has clearly a right, which
he may enforce on the ground either that the existing contract is
a tripartite one,to which he is a party or that he is the principal
and the assured his agent or that he is a cestui que trust of the
assured.

Having an interest he may take legal proceedings to protect
that interest. Were a mortgagee in such a case to sue in his own
name without either joining the mortgagor either as co-plaintifi or
as a defendant, I think the Court under r. 28 would in most cases
insist that the mortgagor should be made a party in order that
the insurance company might not be subjected to more than one
action over the same matter and in order to bind the assured to
the finding of the amount owing to the mortgagee; but, without
such joinder, I think it could not be said that the plaintiff had no
cause of action and I can conceive such circumstances arising as
would lead the Court not to insist upon the assured being joined.

I hold, therefore, that the plaintiff had a locus standi as the
beneficiary under the policies sued upon.

As to his standing as assignee of the surplus moneys it was
contended that express notice of the assignment was not given
before action. I agree with the trial Judge that notice given
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thougl

as his to the local agents of the several insurance companies was sufficient ALTA.
Assig- hut even if it were not so, I think the objection is not a serious 8. C.
ecause one. To avoid reference to well known decisions I refer generally |, A;_A“
as to to the article on Assignments of Choses in Action in the Enc. of the "A"N“
ink it Laws of England, 2nd ed. e
arions Notwithstanding the statutory provision an assignment good ["'_(:"
party in equity is still good and notice is not essential to its validity,  Beek.J
fit the though it may give the assignee some advantage which he other-

stions, wise would not have. The assignment in the present case was

at the certainly a good assignment, giving the assignee a right of action,

y, not and though it may be said that strictly speaking the assignors

h any ought to have been made parties so as to be bound, the Courts

y very do not always insist upon this technical requirement. In fact,

which here the assignors’ written consents to be added as co-plaintiffs

f sub- were presented at the trial. Their absence may well be disregarded.

made The plaintiff, as assignee of the insured, represented their

terest interests and was seeking to recover in that capacity as well as

which in the capacity of mortgagee, the insurance moneys. The de-

act is fendants by their defence disputed the right of the plaintiff to

wipal recover on grounds which, if sustained, would have precluded the

f the insured from recovering had they been suing. If this defence

fails, as I hold it does, the facts on which @ right of subrogation
otect would arise not only do not arise but are res judicala against the
— defendants. (See Bull v. Imperial Fire Ins., Cameron's Canada
iff or 8CCas 1)
ot I think I have dealt with all the questions seriously pressed
that during the argument. In the result I think the plaintiff entitled
\ one to recover the whole amount sued for with interest and costs and
o to I would therefore allow the appeal with costs and dismiss the
hout defendants’ motion by way of cross appeal, giving the plaintiff
dno . the costs of the appeal. Appeal allowed.

g a8 HARRIS v. GEIGER.
ined. Saskatchewan Supreme Court, Newlands, Lamont, Brown and McKay, JJ.

, the March 25, 1916.
Coxtracts (§ V A—379)—NOT TO ENGAGE IN SAME BUSINESS—ASSENT—
l'm'mrnou
was A party to an agreement that he shall not carry on a certain business
: within & pnruculnr locality, will not be restrained from doing so where
iven the other party’s conduct amounts to a release from the obligation.

|Freeth v. Burr, 43 L.J.C.P. 91, considered.|
ArrgaL from the judgment of the Chief Justice dismissing an Statement,
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action for injunction to restrain the carrying on of a busin -
contrary to a contract. Affirmed.

G. A, Cruise, for plaintiff, appellant.

H. F. Thomson, for defendant, respondent.

The judgment of the Court was delivered by

Brown, J.:—The parties hereto carried on business at S~
toon under the name of the Saskatoon Welding Co.  Difficul o
arose and litigation followed all of which was settled by an agri-
ment dated July 22, 1914, By this agreement the defend:nt
undertook inter alia to transfer all the accounts of the busini«s
to the plaintiff and to refrain from carrying on the welding busin <
at any place within 150 miles from Saskatoon. The plaintif
on the other hand agreed to pay the defendant $600; of 11is
amount $400 was to be paid out of the aceounts as soon a- 1l
same was collected, and the remaining $200 was to be paid si00
on October 1, 1914, and $100 on November 1, 1914. At 1l
time of the execution of this agreement the parties also executod
a power of attorney authorising the manager of the Royal Bunk
at Saskatoon to collect a number of the accounts referred to and
out of these accounts when collected the $400 aforesaid wus to
be paid to the defendant. By August 21, 1914, the bank had
collected $293.35 on these accounts, and on that date this amount
was paid out to the defendant by the bank, the plaintifi or his
solicitor consenting thereto. A further sum of $82.15 was arranged
by transfer of certain accounts to the defendant thus leaving
$24.50 of the $400 still to be paid.

It appears that a solicitor’s bill of some $20 had been incurred
in the preparation of the agreement and the power of attorney
above referred to. The plaintiff insisted that the defendant
should pay this bill or at least part of same, but the defendant
repudiated any liability whatever therefor. The bank, although
they had the money, refused to pay any further sum to the defend-
ant unless the plaintiff authorised such payment. The pluintiff
refused such authorization on the ground that the defendant
should first pay the solicitor’s costs above referred to, and stated
in effect that this balance would be retained for that purpose.
The evidence of the defendant on this point is as follows:—

A. “Just about last of August, I went to Mr. Harris and told him I wanted
the balance of my money, that the bank had the full amount collccted so
they could pay me what I had coming. Mr. Harris said, your money is
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down at the bank for you. I says, is that so, and he says, yes, and the hal-
ance is to pay Cruise’s bill. I said I am not going to pay Cruise's bill and he
suys he has Mr. Benee to pay. I said I want the balanee of my money and
want no truck.  He says you have got every damned cent you are going 1o
get. 1 says, there is no use in trying to ar
he say anything whether he would pay you or not? A, 1 told him at the time
if 1 could not get money T was going to start up in business.  He says: Go
ahead, T don’t eare, so next day Q. Was that the sume oceasion that he
said you won't get another damned cent? A Yes. Q. What did you do?
\. So next day I took a witness and went back and demanded my money
and he says, T got every damned eent 1 was going to get, and I said, if that
i= all 1 am going to get 1 am going to start up in business and he said: Go
ahead, 1 don’t care, and I walked out, Q. Was that the last time? A That
was the last time 1 talked to him, the last conversation we had Q. What did
vou do, did you start up in business? A, We started up in business, ves sir.

This evidence of the defendant, although in part denied by the
plaintiff, is accepted by the Chief Justice who tried the action
as correctly representing what took place.  The defendant
having started up in business again in Saskatoon the plaintiff
brought this action to restrain him from continuing such business
and for damages. The action having come on for trial was dis-
missed and this appeal followed. The defendant contends that
the conduet of the plaintiff amounted to a repudiation of the con-
tract, and entitled him to treat the contract as at an end and to
start up business again. The statement made by the plaintiff
“You have got every damned cent you are going to get” when
examined in the light of the context and circumstances must,
in my opinion, be held to refer only to the $24.50, payment of
which was refused by the bank. Counsel for defendant contends
that it referred to all money still unpaid under the contract,
including the two $100 instalments. These two instalments were
not yet due. The real difficulty between the parties seems to
have been as to who should pay the solicitor's costs, and it was
in connection with the defendant’s request or demand for pay-
ment of the balance of the money from the bank that those words
were used. I am of opinion, therefore, that this must be held,
as I have already indicated, to apply only to the $24.50. Cun
it be said then that this statement of the plaintiff was a repudia-
tion of the contract on his part? The law bearing on this point
seems to be as stated by Lord Coleridge, C.J., in Freeth v. Burr,
43 L.J.C.P. 91 at 93, where he says:—

I think that in cases of this sort where the question is whether one party
10 4 contract has been set free by the other the real point is whether the con-

1e with you, so I went out. Q. Did
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duet of the party relied on as setting the other free, does or not amount to an
abandonment and refusal on his part to perform the contract, and I refer
to this to explain what I believe is the true ground on which the eases on this
subject have been decided.

- This statement of the law was approved by the House of Lords

in General Bill Posting Co. v. Atkinson, 78 LJ. Ch. 77. Can it
be said that the plaintiff here in using the language which he did
intimated an intention to abandon and altogether refused per-
formance of the contract? I am clearly of the opinion that
such interpretation should not be put upon the plaintiff’s language.

This point, however, scarcely seems necessary of decision
in view of the findings of the Chief Justice. His judgment is
in part as follows:—

If there was not an actual repudiation of the agreement on his part there
was at least such a line of conduct as to justify the defendant in going back

into business. There was also a verbal statement on his part that he was
willing that the defendant should go back into business.

The evidence of the defendant which I have quoted aforesaid
fully supports this finding. The plaintiffi having according to
this finding consented to the defendant starting up in business
again can scarcely expect an injunction from the Court restraining
the defendant from doing the very thing which he willed should
be done; no more can he expect damages in consequence thercof.

I am of opinion that the conduct of the parties was such that
they were both released from the further performance of the
contract; and that the appeal should, therefore, be dismissed
with costs.

Newranps and McKay, JJ., concurred.

Lamonr, J., dissented. ) Appeal dismissed.

SHIPMAN v. CANADIAN IMPERIAL TRUST CO.
Manitoba King's Bench, Mathers, C.J.K.B. December 21, 1915
Morraage (§ VI E—00)—MORATORIUM—SUSPENSION OF POREC) ORURES—
PROTECTION OF YOLUNTEERS.

Sec. 2 of the Volunteers’ and Reservists’ Relief Act, 1915 (Man. is
intended for the relief and protection, not only of the volunteers, but also
their wives and depend and no di during the con'inu-
ance of the war, for the foreclosure of any mortgage or encumbr: e,

can be lawfully taken to recover property of which the wife isin po -
session.

[See A ion on M. ium in 22 D.L.R. 865.]
Acrion for a declaration that the foreclosure procecdings

taken by the defendant be annulled and all further procecdings
restrained.
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S. R. Laidlaw, for plaintiff.

E. L. Taylor, K.C., for defendant.

Maruers, C.J.K.B.:—Motion by way of demurrer by the
defendant to the plaintifi’s statement of claim on the ground that
it discloses no cause of action.

The plaintiff, Edith A. Shipman, is the registered owner in
fee simple in possession of lot 1 in block 28, as shewn on a plan of
survey of part of lots 31 to 33 of the Parish of St. Boniface, regis-
tered in the Winnipeg Land Titles Office as No. 208, except the
most northerly 8 feet in depth of said lot, and commonly known
as the Mulvey Apartments. When the plaintiffi acquired the
land it was subject to a mortgage, dated June 14, 1912, to the
defendants for securing $19,000 and interest.

The plaintiff is the wife of Charles S. Shipman, a resident of
Winnipeg since before August 1, 1914, who has enlisted and been
mobilized as a volunteer in the forces raised by the Government
of Canada in aid of His Majesty in the war which exists between
His Majesty and certain European powers.

After the enlistment of the plaintifi’s husband, thc mortgage
being in arrear, the defendants took foreclosure proceedings
pursuant to the provisions of the Real Property Act. The land

was offered for sale and the sale proving abortive, the defendants

applied for a foreclosure order. This action was brought on

November 15, last past, for a declaration that all proceedings taken
by the defendants under the said mortgage subsequent to the
enlistment of the plaintifi’s husband are contrary to law and void
and for an order restraining the District Registrar from granting
the defendants foreclosure and issuing a certificate of title to
them under the said mortgage sale and foreclosure proceedings.

The District Registrar is not a party to the action and con-
sequently the latter relief could not be obtained as the action is
at present constituted.

The plaintiff relies upon the Act passed by the Manitoba
Legislature and assented to on April 1, 1915, entitled an Act
for the Protection of Volunteers serving in the forces raised by
the Government of Canada in aid of His Majesty and of other
persons.  Sec. 2 of that Act is the one particularly relied upon.
It provides that

During the continuance of the said war it shall not be tawful for any
person or corporation to bring any action or take any proceeding, either in

.
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MAN. any of the civil Courts of this Provinee or outside of such Courts, again
K. B. person who is, or has been at any time sinee August 1, 1914, a resident o foll
Manitoba and has either enlisted and been mobilized as a volunteer in 11 the

Suieman  forees raised by the Government of Canada to join the army of His M
in said war or has left Canada to join the army of His Majesty or of wiy ene
his allies in the said war as a volunteer or reservist, or against the wife o sion
dependant member of the family of any such person, for the enforecn
‘('H}'IIA;"R of payment by any such person of his debts, liabilities and obligations «
ing or future, or for the enforcement of any lien, encumbrance or other «
ity, whether ereated before or after the coming into foree of this Aet, o pay
the recovery of possession of any goods and chattels or lands and tene of a
now in his possession or in the possession of his wife or any dependant me
of his family, and, if any such action or proceeding is now pending agains:
such person, the same shall be stayed until after the termination of th | |
war. wife
The defendant demurs to the statement of claim on the gron tend
that the Act refarred to does not apply to the plaintifi. payt

I assume that an order was obtained under r. 466 for 1l proe:

r.
Can. Imr.
Trusr Co.
wifi

aw

land

disposition of the question of law so raised before the trial o1 ¢ pose,
action (although I find no such order amongst the papers). caus
that the demurrer is now regularly before the Court. by hi
Both this Act and the former Act encroach on the right- of ohser
the subject and ought, therefore, to be construed in such o gener
manner as not to interfere with such rights to any greater extont prope
than is expressly or by necessary implication provided. That up te
was the principle of construction applied to the former \ot to th
Fisher v. Ross, 19 D.L.R. 69, 24 Man. L.R. 773; Chopman “Dur,
v. Purtell, 22 D.L.R. 860, 25 Man. L.R. 76, and the reasoning proces
is equally applicable to the present Act. for th
It is quite apparent that the Act was intended for the rolicl to pro
and protection not only of the volunteer but also of his wife and from ¢
dependants. The first part of the section describes cortain be tak
proceedings that it shall be unlawful to take either in or out of withoy
Court against certain persons. Manifestly, 1 think, procecdings in her
to foreclose a mortgage under the Real Property Act comes within the wi
the purview of the section. The section next designates the per- In this
sons against whom such proceedings shall not be taken. The and thy
persons so designated are a volunteer and his wife or dependant her of
member of his family. Reading thus far we see that it is unlawiul Ing
to take proceedings either in or out of Court against cither a ance of
volunteer or his wife. If there was no more the prohibition of a vo
would be absolute. The balance of the section, however, limits brance
the prohibition to proceedings taken for one or more of the three which s
. The)

in the ¢
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following purposes, viz., (1) for the enforeement of payment by MAN.
the volunteer of his debts; (2) for the enforeement of any lien, K. B
encumbrance or other security, or (3) for the recovery of posses-

NHIPMAN
gion of goods or lands in possession of either the volunteer or his ;

wife.  The proceedings which it is unlawful to take against either (l ;.}1\1](“‘“‘-
a volunteer or his wife are therefore, (1) proceedings to enfore Mathets
payment by him of his debts; (2) proceedings for the enforcement Li.
of any encumbrance, or (3) for the recovery of possession of any

It is quite clear that the legislature intended to proteet the
wife against some proceedings. It could hardly have been in-

ol tended to proteet her against No. (1), i.e., proceedings to enforee

it~ of observed that No. (2) i

payment by her husband of his debts. T cannot coneeive of what
proceedings it would be possible to take against her for that pur-
1 pose. It could not refer to a guarantee of his debt by her, be-
nd cause such a proceeding would be to compel payment of his debt
by her and not by him. Then what about No. (2)? It will be

$ for the enforcement of any encumbrance

uch ¢ generally without specifying whether the encumbrance is on the
xtent property of the volunteer or his wife. It seems to me the seetion

'
!

Ihat up to this point, omitting everything except what is pertinent
\ct to the faets of this case, may be fairly paraphrased as follows:
mian “During the continuance of the war it shall be unlawful to take
ning proceedings either in or out of Court against the wife of a volunteer
for the enforcement of any encumbrance.”  That it was intended
pelick to protect the wife in the enjoyment of her own property appears
und from a consideration of No. (3). Under it proceedings must not
rtain be taken to recover possession of property in the wife's possession,
wt of without confining the prohibited proceedings to property of his
Jings in her possession. Obviously, I think, it was intended to protect
vithin the wife in the possession of her own property during the
et In this case she is in possession, if not personally, by her tenants,
The and the result of the defendant’s proceedings would be to deprive
want her of that possession.
wiul In my opinion the Act makes it unlawful during the continu-
er a ance of the war to take foreclosure proceedings against the wife
ition of a volunteer on active service to enforce a mortgage or encum-
imits brance upon her property or to recover possession of property of
three which she is in possession.
There will be judgment dismissing the demurrer with costs
in the cause to the plaintiff in any event. Judgment for plaintiff.
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PAGE v. CITY OF JOLIETTE.

Quebec Court of Review, Charbonneau, Demers and Guerin, JJ.
January 8, 19186,

1. MASTER AND SERVANT (§ V—340)—WORKMEN'S COMPENSATION—M1'x ).
CIPAL WORKS—NOTICE OF ACTION—LIMITATIONS.

The Workmen's Compensation Act (R.8. Que. 1909, arts. 7321-17
applies to persons employed by a municipality in its worlu and entitles
an employee injured in the course of his work to his statutory indemnity,
notwit nding his failure to give notice of the action within the tine
prescribed by t! municipal lrur(2(xeov 1012, ch. 65, sec. 4) or by u
sprcnl statute appli to (Cities und
Towns Act, R.S. Que. 1909, art. 5864); the provisions of the first nand
Act, in cases Mhn%\ulhm it, override tl’ne provisions of the other statutes

and are governed ion of one year provided therein. In
awarding the mdemmty undar the Act, the Court cannot, if the capital
of the annuity is the employer to pay an annuity
only.
2. LimiraTioN oF Actions (§ IV B—160)—~INTERRUPTION OF PRESCRIPTION
BY SUIT.,

Service and ﬁhn%ol a petition to sue under the Workmen's Compensu-
tion Aect operates, by virtue of art. 2224 C.C. (Que.), as an interruption
of prescription.,

Review of the judgment of Mercier, J., Superior Court of
the District of Joliette, rendered June 30, 1915, which is modificd.
On June 11, 1914, the plaintiff was in the employ of the de-
fendant as labourer and was working at the digging of drains for
the construction of an aqueduct. Whilst he was at a depth of
about 614 feet he was buried and crushed by a fall of earth.

This accident caused him serious internal injuries of a permancnt

nature. He contended that his working capacity was diminished

by half. His annual wages having been $560, he claimed an
annuity of $140 and asked for the capital of this annuity, namely,
the sum of $2,402. He also alleged inexcusable fault on the part
of the defendant, and for this reason he asked that his indemnity
be increased by $210 for additional damages.

The defendant contests the action for the following reasons:

1. The plaintiff has not given within the 60 days following the

accident the written notice which it has a right to receive by

virtue of the provisions of its charter (2 Geo. V. (1912) ch. 65,

sec. 4); 2. This action is now prescribed; 3. The Workmen's

Compensation Act does not apply to the case of a workman

employed by a municipality in its works.

The Superior Court has resolved these questions in favour
of the plaintiff by the following judgment:—

Whereas before deciding on the merits of the main question,
it is necessary to decide on the merits of certain interlocutory
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DLR.
questions raised by the contestation of the defendant, namely: — QUE.
1. What right of action had the plaintiff against the defendant  C.R.
in the case before us? Is it an action by virtue of common law, Hios
-~ based on art. 1053 C.C. of this province, or an action by virtue (,n:’\; "
of the special law concerning responsibilities of accidents of which  Jouerre.
workmen are victims in their work? 2. Was the plaintiff obliged

J.

1321-47
entitles

emnity to give to the Corporation of the City of Joliette the notice
'::.;:1"'. required by art. 5864 of the R.8. of 1909, the text of which was
i‘::u;n‘:‘{:{ put in its charter, in virtue of the statute 2 Geo. V. (1912) ch. 65
tatutes sec. 47 3. Is the action of the plaintiff subject to the prescription
"‘,',"'I,i,l 1 of 6 months provided by art. 5864, or to the prescription of one
nnuity year provided by sec. 25 of the statute 9 Edw. VIL (1909) ch.
HPTION 66 (R.S. Que. 1909, art. 7345).

Deciding first on the first question:—
‘m e Considering that, since May 20, 1909, we have in this province,
by virtue of the statute 9 Edw.VIL. (1909) ch. 66, reproduced in
it of arts. 7321 to 7347 of the R.8. of 1909 a special and exclusive law
lified. concerning the responsibility for accident suffered by workmen,
e de- apprentices and employees in the course of their work, and that,
as for by virtue of sec. 15 of these statutes, the only legal remedy
th of which gives a right to the latter to be idemnified for the conse-
warth. quences of such accidents is the recourse that is given to them by
wment that statute and no other; that, in other words, the damages
ished resulting from accidents suffered by reason of the work in the
1 an cases provided by that statute can only give a right of action
nely, against the employer to the profit of the victim, or his heirs, as
part defined by sec. 3 of that statute;

ity Considering that the first section of the statute of 9 Edw. VIL.
(1909) ch. 66 enacts, amongst other things, that accidents suffered
ons: by workmen, apprentices or employees in the work, construction,

the repairing or maintenance of aqueducts, sewers, canals

+ by give right for the benefit of the victim or his representatives to

65, an indemnity assessed in conformity with the provisions enacted

en's in other sections of the said statute;

nan Considering that this first article is general and does not
distinguish between enterprises of individuals or of corporations

our duly constituted, whether these corporations be industrial or
municipal, and that where the law does not distinguish there is

on, 1o reasou to distinguish; .
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Considering that this first article does not ereate any exception
in favour of municipal corporations and that municipal corpor:-
tions can, in certain cases, be considered as heads of enterpriscs
and that this article equally governs enterprises of repair as of
construction;

Considering that the accident of which the plaintiff was a victim
happened to him in the course of his work, while he was employ
by the defendant in working at an aqueduct belonging to it, and
that consequently the case of the plaintiff would be, in virtue of
the said sec. 15, exclusively governed by see. 1 of the said statute;

Considering that the plaintiff, under the circumstances, has
but one recourse at his disposal to be indemnified for the accident
suffered by him on June 11, 1914, namely, the one which is given
him by the statute 9 Edw. VIL. (1909) ch. 66, and no other, the
old recourse in virtue of art. 1053 C.C.. being taken away from
him by sec. 15 of the said statute;

Considering the decision rendered in the case of Bernicr v,
City of Montreal, 13 P.R. (Que.) 94; 18 Rev. Leg. (N.8.) 158;

For these reasons declares that the present action is governed
by the Workmen’s Compensation Act and that the only recourse
that the plaintiff had, when instituting his action, was the one given
him by this Act and no other;

"Consequently declares that the first reason that the defendunt
invokes in its defence is ill founded and dismisses the same.

Deciding on the second question:

Considering that the statute 9 Edw. VIL. (1909) ch. 66 s a
special statute enacted with a special intent and for special
purposes, and that every matter which falls under its jurisdiction
must be governed by its provisions, whatever may be the prejudice
suffered or benefits derived from it by the persons who fall under
its provisions;

Considering that this statute does not contain any provision
which obliges the workman, apprentice or employee to give within
a specific delay to his employer, before instituting against him
an action in virtue of the provisions of that statute, any kind of
notice but the one required by sec. 27 of the said statute, to obtain
from a Judge of the Superior Court the authority to suc the
employer, and that in the opinion of this Court that notice must
replace. and replaces the notice which we find in other statutes

29
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Jenpiion enacted in favour of certain city and town corporations or indus- 9“}'
trial companies; C.R

Considering that under the Workmen's Compensation Act Fins
when workmen suffer accidents in the course of their work, there Cnfvi "
was no reason, on account of the constant and intimate relations  Jouerm
existing between employers and employees, to require that a
notice such as tho cne provided for by art. 5864 of the R.S. of
1909, in favour of wwns, cities and corporations, be given within
a specific delay, the employer being supposed to know what is
going on in his premises and of being warned at once or at least
within the following 24 hours of all the circumstances accompany-
ing accidents happening to his men by the work of these latter,
while it is different in the case of accidents happening to strangers
for which a city or town corporation may be liable as délits or
quasi-délits can be imputed to them on account of their own
actions or those of their representatives or of those whom they
employ and for which they are in law responsible;

Considering that art. 5864 of the R.8. of 1909, of which the
werned defendant claims the benefit in virtue of its eharter, is not applic-

orpor:-
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peourse able to this case, but only to cases which are not governed by the
e given statute 9 Edw. VIL. (1909) ch. 66, the latter statute neutralizing

the effect of the application of this art. 5864 whenever there exists
endant hetween a city corporation and the vietim of an accident the

relations of employer and workman, and that this accident
happened through and in course of the work of the vietim.
W 1s a Considering, moreover, that the defendant has no reason to
special complain about no notice having been given when it is proved

liction by its own clerk and treasurer that, from the seventh day after
Judice the accident up to the end of November, 1914, it has paid proprio

under motu to the plaintiff a sustenance allowance on account of the said
accident, this fact of the defendant implying on its part a perfect
wision - knowledge of the circumstances which preceded, accompanied

within and followed the said accident and being equal to the notice which
it him it alleges was not received;

ind of For these reasons, declares that the notice mentioned in art.
obtain 5864 of the R.S. of 1909 was not necessary and that this art.
1e the 5864 is not applicable to the case; in consequence declines to
- must accept this second ground mentioned in the defence.

atutes Deciding on the third question:
Considering that the decision that this Court has just given in
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connection with the previous question resolves for the sami
reasons the point raised for this third question;

Considering that the preseription of 6 months enacted by th
said art. 5864 does not apply in the present case, and that alon
the prescription of one year enacted by sec. 25 of the statute of
9 Edw. VIIL. (1909) ch. 66 applies;

Considering that, in assuming that there could have been
reason to apply the prescription of 6 months enacted by art 5864,
the action would have been, at all events, instituted within the
delay provided by the law, January 27, 1915, the prescription of
6 months having been interrupted since December 1, 1914
date of the filing of the inscription in review of the interlocutory
judgment authorising the action of January 21, 1915, date of the
renunciation by the defendant of its inscription in review, and
this prescription would run again up to January 31, 1915, the dat
on which the 6 months in question expired;

Considering further that the service and filing of the petition
to be authorized to sue the defendant, congtitutes under the tern:
of art. 2224 of our C.C. a civil interruption of prescription, and
especially when such a petition has been granted by a judgment
of this Court, the preseription of which is, unless there are con-
trary provisions, prescribible by 30 years;

For these reasons declares this third ground of the defenc:
ill founded in fact and in law and rejects the same; deciding on
the main question;

Considering that the evidence discloses that the plaintiff was,
on June 11, 1914, victim of an accident whilst in the employ of
the defendant and that the accident in question having happencd
on account of the work given to him by one of the foremen of the
defendant, and by the fact of this work he has, in consequence, a

right under the restrictions provided for in this Act, to all the

benefits resulting from it;

Considering that according to this Act, the workman, appren-
tice and employee employed in any of the industries provid:d
for by art. 1 of the statute 9 Edw. VIL. (1909) ch. 66, reproduccd
in art. 7321 of the R.8. of 1909, has always a right to be indemni-
fied unless the accident of which he is a victim has been intention-
ally provoked by him;

Considering that the evidence adduced on both sides does not
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establish that the accident which happened to the plaintiff was
due to the inexcusable fault of the defendant, nor that the plaintiff
has intentionally provoked the accident of which he was a vietim,

and that it is convenient to eliminate the provisions of see. 5
of the statute 9 Edw. VIL, reproduced in art. 7321 of the said
Revised Statutes, as not applicable to this case;

Considering that the evidence in this case shews that the
plaintiff is affected, as a consequence of the said accident, with
incapacity at least partial and permanent and that he has from
this fact, under par. B. of see. 2 of the said statute, reproduced in
art, 7322 of the Revised Statutes of 1909, a right to an annuity
equal to half the reduction that this accident has eaused to his
salary;

Considering that it has been duly proved that the average
wages of the plaintifi during the twelve months before the acei-
dent have been somewhere around $450;

Considering that it is well and duly proved that as a result
of this partial and permanent incapacity the plaintiff has suffered
a decrease of working capacity which this Court, considering the
“allegations of the declaration of the plaintiff, cannot put at more
than 50 per cent. of its original capacity, although the evidence
would establish a greater valuation;

Considering that this decrease in capacity of 50 per cent.,
calculated on the sum of $450 representing the annual salary
of the plaintiff, as above defined, would give an annual loss of
225 to the half of which the said plaintiff would be entitled as
an annual pension, which pension would then be of $112.50
payable, in virtue of see. 10 of the said statute 9 Edw. VIL, ch.
66, reproduced in art. 7321 of the Revised Statutes, by equal and
quarterly payments of $28.121% each;

In consequence maintains the action of the plaintiff; dismisses
the defence and condemns the defendant to pay to the plaintiff
a sum of $112.50 as an annuity, by quarterly payments of $28.1214
each, from June 1, 1914, the date of the accident, the said

payments to be effectuated and continued every 3 months until
complete extinction of the obligation which the law imposes on
the defendant, if the defendant does not prefer to pay to the
plaintiff as a complete, total and final indemnity, the capital that
a life insurance company, duly authorized to do so, would be

17—29 p.L.R.
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required to give to the plaintiff during his lifetime, provided,
however, the capital does not exceed the sum of $2,000, the whole
with costs, ete.

This judgment was confirmed by the Court of Review lLut
the provision regarding the capital was modified as follows:

Considering that there is no error in the said judgment as
to the merits of the question, but that there is error in the saidl
judgment in that it should have condemned the defendant to
pay the capital correspondent to the annuity of $112.50 and 1ot
leaving to the defendant the option to pay the capital in con-
demning it to pay the annuity only; dismisses the inseription in
review of the defendant; alters, however, the said judgmnt
and proceeding to deliver the judgment that the Court of first
instance should have rendered, condemns the defendant to iy
to the plaintiff the sum of $1,740 with interest since the institution
of the action and the costs as well in the Superior Court as in (he
Court of Review on the inscription of the plaintiff.

J. A. Piette, for the plaintiff.

J. A. Guilbault, for defendant.

WOOD v. GAULD.
Supreme Court of Canada, Davies, Idington, l)u_{r Anglin, and Brodeur, 1]
February 1, 1916,

PanrNersuie (§ VI—27)—RIGHT OF SURVIVING PARTNER TO ACQUIRE IN-
TEREST OF DECEASED PARTNER—VALUATION—GOOD WILL.
The right of a surviving partner to take over the interest of the de-
ceased partner need not expressly appear on the face of the pariner-
ship agreement, but such intention may be inferred from its general
terms. Upon valuation of the interest of the deceased partner the
actual value of the assets should be determined in the ordinary way,
and not by the accounts struck at the end of each year under the partner-
ship articles; the good will of the business is also to be ineluded in the
assets,
[Re Wood Vallance & Co., 24 D.L.R. 831, 34 O.L.R. 278, varied
ArpEAL from a decision of the Appellate Division of the
Supreme Court of Ontario, Re Wood Vallance & Co., 24 D.L.R
831, 34 O.L.R. 278, varying the decision on the hearing on an
originating notice. .

Washington, K.C., for the appellant.

E. F. B. Johnston, K.C., for the respondents.

Davies, J.:—I agree with the conclusions reached by Middle-
ton, J., who heard this case in the first instance and am not
able to agree with the First Appellate Division in the variations

made by them in those conclusions.
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rovided, The reasons given by Middleton, J., are quite satisfactory

1e whole to me and I do not think I could hope to state them more clearly 8. C.
than he has done. I therefore concur in his judgment and in his Woon
iew hut reasons for the same. =

V8! In agreeing with his conclusion that the good will of the busi- i

nent as ness is not to be taken into account in ascertaining the amount
the said to be paid by Wood to the executors of Vallance, I am influenced
dant to largely by the decision reached in Steuart v. Gladstone, 10 Ch, D.
and not 626, in 1879. That case was decided by a very strong Court of
in con- Appeal, Jessel, M.R., and James and Bramwell, L.JJ. Of course
stion in the facts are not identical with those of the case before us, but
dgment reading the observations made by these Judges in giving their
of first judgments and applying the principle on which they acted to
to pay the facts of the case before us, I am forced to the conclusion that
ditution it never was intended by the parties to this partnership that
tin the in the event which has happened of the death of one of the partners
during the term of 5 years for which the partnership was entered
into, and the purchase by the surviving partner of his deceased
partner’s interest the intangible and uncertain asset called good
will should be valued and paid for.

The articles of partnership are not only silent with respect
to good will, but the balanee sheets of the partnership business
and assets made during the years 1911-12 and 1913, when both
e i partners were alive, do not include anything of the kind. In
e these balance sheets the partners gave their own meaning to the
general word “capital” as used in the partnership articles. “Capital”

:I“\‘;I\“. was the bulancing item. It was the difference between the total
e he assets and the total liabilities. The share of each partner in the
net assets was shewn by that balancing item. Construing the
somewhat ambiguous language of these partnership articles in
the light of the very short term of 5 years during which the part-
nership was to last and all the other facts and the conduct of
both partners I conclude on the authority of the case referred
to that good will should not be included in ascertaining the amount
which the survivihg partner should pay.

IviNaToN, J. (dissenting):—R. 605 of the Consolidated
ildle- Rules of Practice in Ontario, upon which the proceedings herein
1 _"*"- in question are founded, reads:—
tions (1) Where the rights of the parties depend—

(a) Upon the construction of any contract or agreement and there are no
material facts in dispute;

Davies, J
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(b) Upon undisputed facts and the proper inference from such facts;
Such rights may be determined upon originating notice.

(2) A contract or agreement may be construed before there has been o
breach thereof. (New).

Regard, however, may have to be had to the rules Nos. 601
and 606 in case the proceedings, taken under the r. 605, just
quoted, give rise to the application of either or both.

I cannot find within the scope of the questions submitted
and the admitted facts relevant thereto, any clear warrant for
the Court making such declarations as are to be found in the 2nd
sub-seetion of clause No. 2 of the formal judgment appealed
from. It seems to pass upon a question that is not presented
in the submission.

It may well be that the parties when before that Court desired
its opinion on the question involved in the answer made. A\t
present I see no reason why they might not have been well advised
in thus enlarging the scope of the submission, if they did so, hut
for us having to pass thereon or pass it by, when no record is
made of the fact, is, to say the least, embarrassing.

As a step in the reasoning involved in the construction of
the document I can also understand the application of the propo-
sition involved in the declaration, but am unable in that case
to see why it should form part of the answers to the submission.

. There is nothing in the opinion judgment explaining how it
comes to be dealt with except as having been argued before that
Court; or in the factum of either party dealing with this adjudica-
tion. I think we must, under such circumstances, rigidly observe
the questions submitted and the undisputed facts and inferences
from such facts and answer accordingly. I, therefore, express no
opinion relative to this matter seeming to me beyond such
questions.

By the notice of motion the following are the questions upon
which the advice and order of the Court are desired.

1. Whether William Augustus Wood, surviving partner of Wood, Vallance
& Co,, is entitled to take over the interest of the William Vallance Estate in
the said co-partnership assets by paying to his estatd the amount of his
capital with interest and profits.

2. Whether the good will of the business of Wood, Vallance & Co. enures
to the benefit of the estate of the said William Vallance, as well as to the
surviving partner, the said William A. Wood.

3. Whether, on a valuation of the assets of Wood, Vallance & Co., the
value appearing in the balance sheet of 31st January, 1913, is binding on the
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executors of William Vallance, or whether the actual value of such assets is
to be ascertained.

To answer correctly these questions we must consider the
articles of partnership, which are admitted, and so far as ambiguous
must have regard to the undisputed surrounding facts and circum-
stances, and if any assistance to be gained thereby also the con-
duct of the parties immediately after the time when the said
articles became operative.

William A. Wood, the appellant, and William Vallance,
who died on November 28, 1913, had been members of an old
firm composed of themselves and the late George Vallance and
George Denman Wood, carrying on a hardware business in
Hamilton, under the name of Wood, Vallance & Co.

On January 31, 1910, said appellant and the late William
Vallance agreed to enter into co-partnership for the purpose of
continuing the said business and bound themselves by articles
of partnership to do so for 5 years from that date.

By the said articles they agreed to take over and assume
all the liabilities of the said firm and transfer to the new firm all
their respective interests in the old firm. I assume, as seems
throughout to have been assumed, that there were other transfers
got from those representing the other members of the old firm,
and the title completed as is implied in what is submitted herein.

The parties then by said articles declare they are respectively
interested in the capital and assets as follows: That is to say,
Wood to the extent of $577,524 and Vallance to the extent of
$179,243.

Clause No. 5 provided for interest on capital of each partner
being allowed at 69, per annum and that being paid or credited
to him at the end of each succeeding year.

Clause No. 6 provided after payment of such interest that the
profits should be apportioned equally.

Clause No. 7 that each should devote his time and attention
to the business in the manner specified.

Clause No. 8 is as follows:—

8. At the expiration of each succeeding year of the partnership an account
shall be taken of the stock-in-trade, assets and liabilities of the partnership,

and an annual balance sheet shall then be made out to the thirty-first day of
January in each year, which shall be attested by each of the parties hereto.

It is upon this clause and what followed it in way of its obser-
vance that the answer to the third question must turn. There
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were statements made out each year which were probably intende(
to comply, so far as they went, with the terms of this clausc,
but none of them were signed by either partner.

The form of attesting is not provided for. I assume a signing
or other deliberate act of approval such as could reasonably I
said to fall within the word “attest” as used in such connection
should be held sufficient. The mere tacit assent cannot be held
as a compliance with the peculiar terms of this clause.

The existence of the statement and the fact that each partne:
was engaged actively in the business, and says nothing in way of
objecting thereto, is very cogent evidence of assent, but falls short
of what is expressly demanded. No one can ever be quite sur
what the partner, so acting and refraining from acting, had in
his mind. He may have desired to avoid needlessly doing any-
thing to provoke a quarrel; or he may have been so anxioush
desirous of peace that he was afraid to state his objections les
the doing so might lead to a quarrel, or rouse more or less ol
animosity either open or concealed; and to have recognizel
that so long as he had not “attested’” the balance sheet, his rights
of rectification would be preserved.

The fact, if it be a fact, that interest on capital was drawn
on under such a basis and profits adjusted on such basis, may
render it almost impossible to him acting in such a way, or his
representatives, to dispute the correctness thereof, but as mattcr
of law or inference of fact I cannot say so.

The results of payment and adjustment of profits may all
need reconsideration. Except in one specified way, not followe.
I fail to find undisputed fact. -

The answer to the first part of the question then seems to be
very obvious, but the alternative query of “whether the actuul
value of such assets is to be ascertained,” ih the view I take in
answering the other questions, seems to need no further consiil-
eration.

When it is held as the Appellate Division held that appellant
had no option to buy there obviously must be an ascertainment
of the actual value of the estate. :

I have come to the conclusion, contrary to impressions I hal
at the close of the argument, that the surviving partner is not
entitled to take over the assets of the firm. There.are certainly
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some contingencies provided for in clauses 9 and 10 of the articles
which look-as if it had been contemplated that the survivor was
expected to do so. But in construing any agreement we must
look at it as a whole and see that consistently with the whole,
each provision therein is, if at all possible, given at least some
due operative effect.

Let us look at clauses 9 and 10 and see if and how such effect
can be given the provisions therein.

1t is to be observed that there is no obligation imposed upon
the survivor to take over the assets and pay therefor to the execu-
tors of the deceased his or their share of the value of same.

It was so easy 1o have provided either for that or the contin-
geney of his electing to do so that the omission is not to be lightly
supplied. Was such a palpable consideration of their situation
not disposed of, designedly, in the way we find it?

We must find an intention to provide finally for one or other
of such contingencies, as sure to arise upon the happening of events
within their view, as being implied in these articles, before we
can give effect either to an obligation or alternative option to
take over and pay.

Clause 9 is as follows:—

9. In the event of the death of any partner before the expiration of the
term of these articles of partnership, the co-partnership hereby ereated shall
not be dissolved or wound up, but shall be continued by the survivor during
the current or financial year, that is until January 31, following the date at
which the death of any partner occurs, or at the option of the surviving part-
ner during a period not exceeding twelve months from the date of the death
of any deceased partner. The surviving partner shall not be required to pay
to the representative or representatives of any deceased partner any portion
of his capital in the partnership until the expiration of 12 months from the
decease of such partner. The capital of any deceased partner shall in the
meantime remain in the business and shall bear interest at the rate of 6 per
cent. per annum to the date of payment and the person or persons interested
in such capital shall also receive the same share of the profits of the business
up to the end of the current or financial year, that is until January 31, follow-
ing the date at which the death of such partner occurs as would be paid to
such partner so dying as aforesaid, if he were still living.

There is herein an obligation to continue the business at
least to the end of its financial year. All in that clause relative
to doing so is clearly a merely prudent provision that would enable
the parties concerned to ascertain definitely in the usual appropriate
way at the end of the financial year, the condition of the business
with regard to which ulterior steps of some kind must of necessity
be taken.
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Now in the option given the survivor to extend that period
is there any more implied? 1 think there is evidently this much,
that it seemed to be a thing not unlikely to happen that the sur-
vivor might desire to buy and be given every opportunity to arrang
for his doing so, as what would probably best accord with th
interests of those representing the deceased as well as the survivor
But can it be said the provisions of this elause go further?

Giving thus due operative effeet to all in the elause, relative
to such probable contingencies does not seem necessarily to leav
anything unfulfilled.

The provisions of the clause would be most helpful indecd
to facilitate the parties in determining either to wind up the busi-
ness or sell it out or in arranging that either or both should con-
tinue the business.

That the year allowed to executors to wind up the estat
would probably run concurrently with the year provided for Iy
the elause in a certain event herein may also have been present
to the minds of the partners. It scems to me they never intended
to go further than make the suitable, but merely, tentative pro
visions 1 have indieated. It was beeause they could not, that
they omitted to provide any further.

And incidentally we see how he dying first had looked at th
matter.  His doing so, of course, should not affeet our opinion
of the true construction of the instrument, bheyond making s
pause to think before deciding.

Clause 10 is as follows:

10. Should any dispute or difference arise between the said partners or
between the surviving partner and the representatives of any deceased part e
a8 to the amount which either partner is entitled to be eredited with, o
linble to be charged with, in making up any annual balanee sheet of the co
partnership, or as to the valuation of any of the assets of the eo-partnership
such dispute shall be referred to an arbitrator mutually chosen by the parti
or in the event of their failing to agree upon an arbitrator then to such arli
trator ns o Judge of the High Court shall, upon application of either of th

one week's notice, in writing, to the other, appoint, and the aw ol

nin writing of the arbitrator so chosen or appointed shall be binding
upon all the parties interested,

It is this clause that Middleton, J., found (and I was for o
time much inclined to hold correetly so0) the item that con-
clusively points to the taking over by the surviving partner of
the business.

Let us read this elause carefully and there is absolutely nothing

29I

to b
nersl
vivin
incor
of rig
T
exist
some
one 8§
have
In
postp
taken
take
the In
balan
Tl
ment
I«
estate
an apj
and, |
ultima
ench p
ol this
Du
nershiy
ment t
the pa
should
a sum
busines
such p
effeet «
the ase
The
reciproc
of the
equival




.L.R. 29 D.LR., Dominion Law Rervorts,

riod to be found in “the valuation of any of the assets of the co-part-

weh, nership”” being made a subject of reference as between the sur-

sur- viving partner and the representatives of the deceased which is Woon
ang inconsistent with a denial of the surviving partner’s claim as |“'|‘IJ,
I th of right to take over the business.

ivor That reference fits into the very ease of stock-taking that i ¥

xisted in January, 1914; and indeed inevitably must fit into
Wi some January stock-taking following a death in the firm. The
rave one stock-taking which of all the series it was most important to

have accurately done was that following the death of a partner.
tlewd Indeed, as already suggested, it was the chief reason for
postponing absolutely the dissolution of the firm till that had

con- taken place. 1 conclude that the appellant is not entitled to

take over the business. 1 agree that the good will is an asset of
tal the business.  And already 1 have expressed my opinion that the

rhy balance sheet of January, 1913, does not bind.

went The appeal should be dismissed.  Nothing was said in argu-

wled ment in regard to costs,

pro I doubt the propriety of encouraging, at the expense of any

that estate, appeals here, by making, even if we can, the costs of such
an appenl payable out of the estate.  In the peculiar eireumst

and, having regard to the insignificanc

ances
the in the difference in the
ultimate result of whether the costs come out of the estate or
ench pay his own, I think each should be left to pay his own costs
of this appeal.
Durr, J.:—1 think there is sufficient in the articles of the part- Du, 3.
et nership to evidenee elearly the intention of the parties to the agree-
\ ment that in the event of the death of one of the parties during
» the partnership term, the repres

moen

L ous

ntatives of the deceased partner
should be entitled to require the surviving partner to pay them

a sum of money equivalent to the value of his interest in the

business and that the correlative right of requiring them to aceept

such payment should be enjoyed by the surviving partner.  The
effeet of the provisions of the partnership agreement touching

W the ascertainment of this sum 1 shall discuss in a moment.

ol The general effect of the contract in so far as it relates to the
reciproeal rights of the surviving partner and the representatives
of the deceased partner in the event mentioned is that a sum

iing equivalent to the value of the decenased partner’s interest (ascer-




SRS e S

A

DominioN Law REerorts. [29 D.L.R.

tained in the manner provided for in the deed) is treated, a-

between the parties (at the election of either of them) as a liability
of the firm on payment of which the interest of the deceascd
partner’s estate in the assets of the partnership is extinguished.

As to the mode of ascertainment, I think the effect of tl
deed is this; the partnership is deemed to have continued to th
end of the financial year in which the death occurs (first sentene
art. 9); by the operation of art. 8 an account and a balance sheet
as annual account and balance sheet are then to be prepared (arli-
tration being provided for under art. 10 in case of differenc
and from this account and balance sheet the value of the interc-i
of the deceased partner is to be determined.

This appears to me to be the effect of the deed. Iam, howeve
unable, to sce how for practical purposes the acceptance of N\
Tilley's contention should affect the rights of the parties, tha
contention being that for the purpose of ascertaining the valu
of the interest you are to start with the account taken at the
end of the last. preceding year, derive from that the value of the
deceased partner’s share at the date of his death and add the
profits for the year in which the death occurred. I cannot sce
the difference in practical effect because the profits for the list
year could only be ascertained by striking a balance between the
value of the net assets at the beginning and at tlie end of the
financial year; and for the purpose of ascertaining the profits
you must, therefore, value the net assets as at the end of the finun-
cial year, and in either case in the event of difference resort must
be had to arbitration.

If the final account, of course, were to be treated as an account
of a species different from the annual account under art. 8 the
point of construction might be of some importance; and (accepting
Mr. Tilley’s contention) the question would still remain open for
consideration whether profits for the purpose of the final adjust-
ment are necessarily to be computed upon the same principle
as profits for the purpose of the annual account.

The point of substance is ultimately reducible to this: Is the
account on the one construction to be taken or are the profits
on the other construction to be determined on the same principle
at the expiration of the last financial year for the purposcs of
the final settlement as during the previous years for the purpose

of the annual accounting under art. 8?7
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I think the question must be answered in the affirmative
bility

for this reason, namely, the method exclusively ordained by the
articles for ascertaining the value of the interest of each for any
of the purposes of the deed, for the purpose, for example, of com-
puting interest payable under art. 5 is to be found in art. 8,
which provides for an account and balance sheet made up through
the co-operation of the parties at the end of each year, with a
reference to arbitration in the event of disagreement, and it must,
I think, be assumed that it is with reference to this provision
that art. 9 was framed.

tene
sheet

arbi-
ene

erest The result is that for the purpose of ascertaining whether

or not good will is to be valued as an asset for the partnership
we must consider the effect of art. 8. 1 think the cvidence
before us is conclusive against the respondent’s contention as

ever

M

that to the effeet of this article. The accounts made up annually by

value the partners cannot be presumed to have been made up in total
t the disregard of the effect of them in relation to a possible settlement
f the under art. 9 and the omission of good will conclusively shews,
1 the

in my view, that the partners did not regard it as one of the
subjects constituting the partnership “assets” for the purposes
of art. 8.

AnGLIN, J.:—With great respect for the learned Judges of
the Appellate Division, I am of the opinion that the partnership
agreement makes it clear that it was intended that the surviving
partner should have the option to continue the business of the
firm and to become the purchaser of the interest of his deceased
partner.  The clause providing for retention of the deceased part-
ner’s capital in the business for one year and the provision for a
valuation by arbitration of assets as between the surviving partner
and the representatives of the deceased partner are, 1 think,
inexplicable on any other assumption. They make it clear—
at all events they raise a case of necessary implication within the
meaning of the dicta of Esher, M.R., and Kay, L.J., in Hamlyn
& Co. v. Wood & Co., [1801] 2 Q.B. 488, at 491, 494—that the
surviving partner should have an option to acquire the interest
of a deceased partner, and that, as Mr. Tilley conceded, upon the
surviving partner exercising his declared right to retain the capital
of the deceased partner for a year after his death, the option to
purchase became an obligation. To this extent I would allow
this appeal, but upon the other questions I think it should fail.
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There is nothing in the agreement which limits the intercst
of the deceased partner to such assets as the partners had seon
fit for other purposes to treat as items of capital in their annual
balance sheets. The agreement provides for a continuation
of the partnership until January 31, following the death of either
partner. During the intervening period the deceased partner's
estate is to receive interest under clause 5, by virtue of the con-
tinuation of the partnership, on the basis of the share of tly
deceased partner in the eapital as ascertained and defined by th
annual balance sheet made at the beginning of the financial
year, and in addition, a share of profits on the same basis as 1l
deceased partner would have received them had he been living.
But the partnership continuing, a new account of the stock in trade,
assets and liabilities of the partnership and a new balance shect
were due under clause 8 of the agreement at the expiration of the
partnership year on January 31, 1914. If the taking of that
account and the making of that balance sheet should oceasion
disagreement, clause 10 provides for an adjustment by arbitration
and, inter alia, for the valuation of the assets of the co-partnership.
For what purpose? For none that I can believe the partics
would have thus provided for, if it was intended that the value
of the share of the deceased partner was for all purposes, including
the fixing of his interest in the assets on dissolution, to he deter
mined by the amount stated to have been his share of the capital
in the last balance sheet prepared during his lifetime. 1 think
it is clear that, from January 31, 1914, it was the surviving
partner’s capital as of that date, to be ascertained by agrecment
or by arbitration, involving a valuation of all the partnership
assets, including good will as well as everything else which could
be deemed an asset, which should thereafter bear interest at 6,
and should be payable at the expiry of the year from the death
of the deceased partner by the survivor to the representative
of such deceased partner as the purchase price of his interest in
the partnership. 1 find nothing in the agreement which warrants
an inference that it was the intention of the parties that the
survivor should receive as a present from the estate of his decoased
partner the share of the latter in an asset such as the good will of
the business with which we are dealing would seem to be, or in any
other asset omitted from the balance sheet of 1913, which was
prepared chiefly, if not solely, for the purpose of determining the
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terest hasis upon which interest should be computed for the ensuing

1 seen vear under clause 5 of the agreement. 80
nnul In view of the divided success there should be no costs of this “‘_",
wtion appeal.

either Brooeur, J (dissenting) :—The most important point we G
tner's have to determine in this case is whether the appellant, who is T

reon- surviving partner of Wood, Vallance & Co., is entitled to take over
o the the interest of his late partner, William Vallance, in the said
w the partnership assets.

uneial Middleton, J., in the Supreme Court, held that the survivor
s th was entitled to exercise that right of pre-emption. The first
iving appellate division, however, held a contrary view.,
trade, The co-partnership agreement was made on January 31, 1910,
sheet for a period of 5 years for the purpose of continuing the hardware
of the husiness of Wood, Vallance & Co. The capital put in by Mr.
that Wood was $577,5624.21, and the capital of the late Mr. William
asion Vallance $479,243.32.  Each partner was allowed interest upon
ration the amount of eapital from time to time at his eredit in the books
rship. of the firm and the profits were apportioned equally between the

arties partners. It was provided that an annual balance sheet should
value be made on January 31 each year which should be attested by
uding each of the partners

eter- There is no provision as to the amount which could be paid
apital weekly or monthly to the partners; but it is presumed that they
think were drawing money as they liked, affecting even to a certain
iving extent their capital, since in the balance sheet of each year their
ment capital was different, as appears by the following table:

r=hip
could i

y 31st January, 1910 .. ..

(UL 31st January, 1911 514,433 .78

death 31st January, 1912, . 230,662 .19

31st January, 1913, 260,019.11
It is a rule of law that the capital put in by the mmm-m should

fative

est in
rants not be impaired. However, the figures which I have just given
e shew conclusively that the partners were drawing money out of

o their capital, and I may add also that the right to withdraw was
will of implied from clause 5 of the partnership agreement which stated
that
each of the partners shall be allowed interest at the rate of six per cent. per

annum upon the amount of capital which may from time to time be at his
u the eredit in the books of the said firm.

1 any

| was
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The answer to the question which has been enunciated above

turns mostly on the construction of clauses 9 and 10 of the part-
nership agreement.

In clause 9 it was provided that
in the event of death of any partner the co-partnership hereby created shall
not be thereby dissolved or wound up, but shall be continued by the survivor
during the current or finanecial year, that is, until the thirty-first day of Janu
ary following the date at which the death of any partner occurs, or at th

option of the surviving partner during a period not exceeding twelve mont |-

from the date of the death of any deceased partner. The surviving partn:
shall not be required to pay to the representative or representatives of any
deceased partner any portion of his eapital in the partnership until the o\
piration of twelve months from the decease of such partner. The capital of
any deceased partner shall in the meantime remain in the business and shull
bear interest at the rate of six per cent. per annum to the date of paymoen

By clause 10 it was provided that if a dispute arose between tl.
partners or between one partner and the representatives of an
deceased partner as to the amount to which each partner wu-
entitled or as to the valuation of*any assets, said dispute shoul
be referred to an arbitrator, ’ \

It seems to me that if the partner had intended to give to th
other partner a right of pre-emption, there should have heen
formal stipulation to that effect. But no such stipulation i:
contained in the contract and then the question arises as to whether
there is an implied right for the surviving partner to take over (1
assets of the firm,

Lord Esher in Hamlyn & Co. v. Wood & Co., [1891] 2 ().B. 455,
at 491, stated as to when and how terms not expressed in a con-
tract may be implied :—

I have for a long time understood that rule to be that the Court has 1o
right to imply in a written contract any such stipulation unless on con
sidering the terms of the contract in a reasonable and business-like manncr
implication necessarily arises that the parties must have intended that the
suggested stipulation should exist. It is not enough to say that it would be o
reasonable thing to make such an implication. It must be a necessary 111-
plication in the sense that I have mentioned.

In this care, what is simply provided for is, according to my
construction of the partnership agreement, that at the death of
one of the partners the partnership should continue to exist
until January 31st then next, each partuer being entitled to the
same share of the profiis and to the same interest on their respeciive
capital. There is no allowance provided for in favour of the
surviving partner. The latter, however, is empowered to have
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the partnership continued for a further period not exceeding a
vear from the date of the death of the deceased. In such a case,
however, the profits would belong exclusively to the surviving
partner and he would be bound to pay only the interest on the
capital of the deceased.

The following provision in clause 9, which declares that
the surviving partner shall not be required to pay to the representative or
representatives of any deceased partner any portion of his capital
should not be construed as meaning that the surviving partner
has the right to purchase the assets of the firm, but that during
the period of a year the representatives of the deceased partner
-would not be entitled to draw, as used to he done formerly, any
money out of the eapital.

To construe this provision as creating a right of pre-emption
would, according to my opinion, ereate an implication that would
not necessarily arise. These words have been put there simply
for the purpose of preventing the representatives of the deceased
from drawing on their eapital the same as used to be done during
the life of the two partners and that the capital should remain
intact during that period. The parties had likely in contemnla-
tion hard times and they provided that the success of the business
<hould not be impaired by any reduetion of capital.

We are asked also to state whether the good will of the partner-
ship would be considered as an asset,

This question does not become very important in view of the
conclusion I have reached on the first question. If the surviving
partner has no right of pre-emption, then it is very indifferent
for both of them whether the good will should be included or not
in the assets of the partnership. Clause 2 of the agreement defined
what the capital of the partnership would be and they stated that
it included their interest in the stock, trade, book debts and other
assets,

Now, in the balance sheet which was prepared each year no
mention is made of the good will.  The good will is all the same an
asset and sometimes a very good asset of the business.  When you
take a company like this one, which has been in existence for
more than 60 years, it must be a very valuable asset. It is true
that in their annual statement they were not including that good

will and I understand it is not usually done in the inventory
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made by business firms. It is all the same an asset which could
be disposed of when the winding-up took place.

Another question was whether in the valuation of the assets
the value appearing on the balance sheet of January 31, 1913,
is binding on the executors of William Vallance or whether the
actual value of such assets is to be ascertained.

This balance sheet was evidently prepared every year with
the concurrence and assent of both partners. It is true that it
was not signed by them, but it was always considered as binding
sinee interest had to be paid on the capital shewn by that balane
sheet.  But when the business of the partnership is wound up
the assets have to be ascertained in the ordinary way.

The appeal should be dismissed with costs.

Appeal allowed in part withowt cosis.

GREIG v. FRANCO-CANADIAN MORTGAGE CO.

Alberta Supreme Court, Appellate Division, Scolt, Stuart, and McCarthy, J./
June 30, 1916.

1. Principan AND AGENT (§ 1T A——T7a)—AUTHORITY TO PURCHASE IN FiI
SIMPLE.
A general authority to an agent to purchase lands is an authority (o
buy the whole estate in the lands in fee simple, to buy that only, and n.
less than that.

2. VENDOR AND PURCHASER (§ I E-—27)—REsciss$10N —MISREPRESENTATION
Y AGENT—LEASE,

Where lands purchased by an agent for his prineipals upon authority
under a written agreement executed by the agent under power of attorne,
subsequently proved to be subject to a lease to third persons for one
hundred years, to mine and take minerals from the lunds, the existenc
of such lease being known to the agent, but not known to his principals
nor communicated by him to them, the rescission of the agreement, and
the payment back to the purchasers of the instalments of purchase mone
puit’ by them under the terms of the nent, was ordered.

[Grewg v. Franco-Canadian Morigage Co., 23 D.L.R. 860, reversed.)

Arvear from the jugment of Hyndman, J., 23 D.L.R. 860
Reversed. §

S. B. Woods, K.C., and S. W. Field, for plaintiffs, appellants.

C. C. McCaul, K.C., and J. E. Wallbridge, for respondents,
defendants,

Scorr, J.:—This is an action for the rescission of an agreement
entered into by the parties whereby the defendants agreed to sell
and the plaintiffs agreed to purchase a certain quarter section of
land near Edmonton, for the return of the moneys paid by the
plaintiffs on account of the purchase money with interest thereon
and for damages for the breach by defendants of their agreement
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to sell the property. The ground upon which the plaintiffs claim
to be entitled to rescission is that the defendant is not and never
has been in a position to make title to the property.

Prior to the date of the agreement in question one Cassels,
a solicitor practising in Fdmonton, had been acting as agent for
the plaintiffs in the buying and selling of properties for them in
a small way but any big transaction was always referred by him
to them. They appear to have given him a power of attorney
but, as it was not put in evidenee, his powers thereunder cannot
be ascertained by this Court,

The first knowledge the plaintifis had of the property which
was the subject matter of the agreement was obtained from a
cipher cable message to plaintiffi Greig from Cassels dated
October 10, 1912, to the following effect:

The Government has eleetric power Edmonton to St. Albert.  Have
started the works.  Would strongly advise purchase of quarter seetion ad-
joining railway, 160 acres, $425 per acre. Cannot get option.  Immediate
payment $20,000, balance payable 1 year, 2 years. Land is rapidly increas-
ing in value, Can sell all at a large profit very soon. If you approve tele-
graph money to Bank British North America to be paid in exchange for
documents.

After some further correspondence between Cassels and the
plaintiffs and between him and one Hunter, who, with others, was
interested in the purchase, Cassels was authorized to purchase
the property and, by agreement bearing date October 22, 1912,
executed by defendant and by Cassels purporting to act as attor-
ney for the plaintiffs, the latter agreed to purchase the property,
subject to the reservations and stipulations therein mentioned
for $68,000, payable $20,000 on the execution of the agreement,
$16,000 on October 22, 1913, and $16,000 on October 22, 1914,
with interest at 7 per cent. per annum upon the unpaid purchase
money.

The agreement contained a covenant by the defendant that,
upon payment by the plaintiffs of the purchase money and ipter-
est, it would immediately convey and assure or cause to be con-
veyed and assured to the plaintiffs the lands mentioned “‘but
subject to the conditions and reservations expressed in the original
grant thereof from the Crown.” The only other reservation
mentioned in the agreement was a right-of-way for the Canadian
Northern Railway and defendant company agreed to allow the

18—29 p.L.R.
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plaintiffs $425 per acre for the lands taken by the railway for that
purpose.

The patent from the Crown of the lands mentioned in th
agreement was issued to one St. Jean and the only reservation:
contained in it was the use of the navigable waters thereon and
certain rights and privileges relating to fisheries. On September
21, 1910, a certificate of title thereto was issued to one Brutin«|
without any reservations. By lease dated September 23, 1910
and registered on October 21, 1910, Brutinel leased to The =t
Albert Collieries Co. Ltd. for a term of 100 years with the righ
to renewal upon certain conditions for a further term of 25 year-
“full free and sole the exclusive license to win and work all mines,
seams and beds of coal in or underneath said lands.” Among the
privileges conferred upon the lessees were, to dig open and work
excavations, pits, shafts, tunnels and other works and to construct
and place such buildings, erections, machinery, and appliances
necessary to work the mines.

I think it is unnecessary to follow the title of the property
throughout. All that appears to me to be necessary to state i~
that, at the time the agreement was entered into, the title of Th
St. Albert Development Co. was subject to the lease to The St
Albert Collieries Co., that that leasehold interest was afterwars
transferred by that company to the Canadian Coal and Coke
(o, Ltd., and the latter company is now entitled either to a charg
on the lands under that lease or as the holder of a certificate
of title to the coal and mineral rights. The memoranda on th
certificate of title of the St. Albert Development Co. shew that
the Canadian Coal and Coke Co. is entitled to both. Thes
appear to me to be inconsistent interests but, if they are, it i~
unnecessary to determine which it is entitled to.

On September 28, 1912, Brutinel gave to Bureau and Barlyy
an option in writing to purchase on or before November 28, 1912,
the lands in question “reserving thereout and therefrom all coal
and minerals and the right to work the same” and on September
28, 1912, he entered into an agreement to sell the property 10
them with the same reservation.

In giving this option and entering into the agreement to sell to
Bureau and Barbey, Brutinel appears to have been acting for
The St. Albert Development Co. in which he was a large shre-

29 D,

holde
confir
Burea
In
appea
and o
that ti
and w
(lefenc
It
the pr
a posil
make |
the wh
mining
The
ment i
the par
tion or
the san
that tl
exceptiv
ment in
was ent
Int
entitle 1
consensi
should |
reservat
the evic
compan;
plaintiffy
and as t|
them, i
subject 1
The 1
ment on
it that tl
intended
his know




J.LR. 20 DLR. Dowminion Law Reports.

r that holder and on December 9, 1912, that company passed a resolution

confirming and ratifying the agreement for sale made by him to
n the Bureau and Barbey. Pl
Mions In entering into the agreement in question the defendant lv.“_(’;.m_
1 and appears to have been acting as agent for Bureau and Barbey, Caxaviax
mber and on February 24, 1913, the latter wrote defendant stating MOFTor*
atine) that they ratified the agreement entered into by it on their behalf

Soott, J.
1910 and undertook to carry out all the conditions covenanted by the

e St defendant.
righ It is apparent from what ] have shown respecting the title to

year- the property that the defendant is not now and never has been in
Nines, a position to make title to the property. The best title it can
g the make is the title to the surface rights only or, at most, a title to
work the whole property subject to the one hundred years’ lease of the

truct mining privileges to the St. Albert Collieries Co.
nees The defendant, among other defences, alleges that the agree-
ment in question does not exhibit the true agreement between
Yoty the parties but by a mistake common to both parties the reserva-
e is tion or exception of all coal and minerals and the right to work
Th the same was omitted therefrom, the intention of all parties being
e St that the agreement should be subject to such reservation or

rards exception and it counterclaims for the rectification of the agree-
Coke ment in that respect. The learned trial Judge held that defendant
AR was entitled to such rectification and directed it.
jeate In my view the trial Judge erred in so holding. In order to
1 thi entitle the defendant to rectification it must show that there was
that consensus ad idem between the parties that the coal and minerals
ey should be reserved and that it was by mutual mistake hat the
it is reservation was omitted. Now there is not even a suggestion in
the evidence that the plaintifis were aware that the defendant
rhey company intended to reserve the coal and minerals or that the
012, plaintiffis contemplated that such reservation should be made,

coal and as the defendant has shown that it was its intention to reserve
aber them, it is apparent that the parties never agreed upon the
T subject matter of the contract.

The trial Judge has found that Cassels, who executed the agree-
il to ment on behalf of the plaintiffs, was aware at the time he executed

i it that the defendant did not own the coal and mineral rights and
intended to reserve them and that the plaintiffs were bound by
his knowledge.

are-
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In my view the question depends entirely upon the authorit
conferred upon Cassels by the plaintifis.  The only authority
he had from them was to purchase a certain property which hi
had recommended them to buy. That could not, T think, b
reasonably construed as authority to buy anything less than
the whole estate in the property. In Story on Agency, 8th o
pars. 170, 171, the author, in referring to the general principle that
the principal is not bound by the unauthorized acts of his agen
says:

As for example, if o person should authorize his agent to buy a ship
would be presumed that a purchase of thé whole, not a part was intende

The same rule would apply to the ease of a commission or authorit
to buy a plantation. It would not be a good execution of the commission 1
buy a part thereof only, or to buy an undivided share of it, or any interest 11
it less than the fee

See also Hals., vol. 1, pp. 201, 2, 3, and the cases there cited.

It is clear that the plaintiffs intended to purchase the whole
interest in the property and nothing less than the whole interest
and that they were under the impression that they were acquiring
the whole interest and there is no evidence that there was any
holding out by them that Cassels was authorized to purchus
anything less than the whole interest.

The fact that Cassels had notice before the execution of th
agreement that the defendant had not a title to the mines and
minerals or the right to acquire title thereto and that the plaintifis
are bound by the notice to him is not of material importance o~
in Re Gloag and Miller's Contract, 23 Ch. D. 320 it was held thut
where, as in this case, the contract expressly provides that a good
title shall be shown, the purchaser is entitled to insist on a good
title notwithstanding that, before its execution, he had notiec of
defects therein.

Other defences raised by the defendant are that the plaintifis
have accepted its title and that they have waived all defects ol
title, if any.

If the parties to the agreement were not ad idem with respect
to the subject matter, it follows that there was no concluded
agreement between them and, if there was no agreement betweon
them, it appears to me to be open to question whether there can
be any breach or waiver of the conditions of a contract which has
no existence. It may be that the subsequent conduct of onc of
the partics may be such as to imply the existence of a new contract
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but, in the case of a contract for the sale of land, the Statute of
Frauds, which the plaintifis have raised in this case, may con-
stitute a bar.

One of the grounds relied upon by the defendant company as
constituting a waiver of defects in title is that the plaintiffs
entered into possession of the lands and paid the taxes imposed
thereon.

By the terms of the agreement the plaintiffs were entitled to
possession forthwith and, such being the ease, the taking of
possession is not a waiver of defects in title. ((V'Keefe v. Taylor,
2 Gr. Ch. 305, and Gloag and Miller's Contract, supra.) The pay-
ment of taxes would not constitute a waiver as the goods of the
person. in possession would be liable to seizure and sale therefor.

Another ground relied upon as constituting a waiver is that
the plaintiffs through their solicitor, Mr. Woods, paid the instal-
ment of purchase money due in 1913 and that, prior to such pay-
ment, he had aequired knowledge of the defect.

Shortly before the first deferred payment of $16,000 and
interest became due, the plaintiffis appear to have become dis-
satisfied with the conduct of Cassels and they remitted to Mr.
Woods the amount or nearly the amount of that payment with
instructions to make the payment and to eause the defendant to
forward a receipt therefor to Cassels.  So far as appears from
the evidence, these were the only instructions Mr. Woods ieceived
from them. He received them on November 6, 1913, and on
that day he went to the office of the defendant and there saw Mr.
Barry, its secretary, who states that he shewed him the file of
documents relating to the transaction, among them being the
option and the agreement between Brutinel and Bureau and
Barbey for the sale of the property in which the former expressly
reserved the coal and mineral rights, that Mr. Woods looked
over the file with him and the latter admits that he saw them.
Mr. Barry says that he also showed him the agreement between
the plaintiffs and defendant but is unable to state positively that
Mr. Woods read it. Mr. Woods states that he never saw the
agreement until long afterwards. It is apparent that Mr. Woods
looked over some of the documents and gathered from them that
the title of the defendant was to be obtained through the St.
Albert Development Co.  After paying over the money he tele-
graphed the Land Titles Office and was informed that the St.
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Albert Collieries Co. was the registered owner. He thereupo
asked Mr. Barry to return the cheaue as he desired to mal
further enquiries and the cheque was returned to him but, up
being informed by the registrar the next morning that he had ma
a mistake and that the 8t. Albert Development Co. held 1
certificate of title, he again forwarded the cheque to the compan
The trial Judge has found that Mr. Woods had knowledge
that time that the defendsnt. had not the title or the right
acquire title to the coal and minerals and there is sufficio
evidence to support that finding, but he has not found that N
Woods knew at that time that, by the terms of the agreeme
between the plaintiffs and the defendant, the former was entitl
to the coal and mineral rights as well as the surface rights,  In
view the action he took points strongly to the conclusion th
he entertained the opposite view. The documents he examin
during the course of his enquiries showed that the defendant w:
not the owner and had no right to eall for a title to the coal an
mineral rights and if he had known that the plaintiffs were entitle
to them under the purchase, it is only reasonable to presum
that he would at once have taken the objection to the defendant
title. The defendant also relied upon the fact that the plaintif
had offered the lands or a portion thereof for sale. I cannot fin!
any evidence of this . . . It does appear that they wen
offered $500 per acre for the whole which offer they had refusc
but, at that time, they were under the impression that the defen
ant was bound to convey to them the whole interest in the lan
The plaintiffs state that they bought the property for il
purpose of subdividing it. It does not appear that they intend
to mine the coal upon it, but even if they did not intend to do «o
the right acquired by others to mine it with the accompanying
right to interfere with the surface to the extent necessary for thi
purpose would be such a serious inconvenience to the owners «
the latter that the plaintifis would find it difficult to dispose «
any portion of the property when subdivided. In Lee v. She
19 D.L.R. 36, this Court held that the bare minerals in a locali
where the lands in question in that case added materially to then
value and the absence of title thereto in the vendor was not o
trifling defect in title, or such that it would be fair that the vendo
should be permitted to hold his contract subject to compensation
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or abatements of the purchase money. They appear to he of
considerable value to the lands now in question and 1 see no
reason why ,the prineciple laid down in that ease should not he
applicable.

As to the plaintiffs’ elaim for breach of defendants’ covenant,
Ii T am right in my conclusion that by reason of the parties not
being ad idem, there was no concluded agreement between them,
it follows that the plaintiffs can have a elaim for damages.

I would allow the appeal with costs and direct that judgment
be entered in the Court allowing for the amount paid by them on
account of the purchase money with interest and the costs of the
suit.

StuART, J.:—The plaintifis say that the defendants agreed
in writing to sell to them certain lands and covenanted upon
payment of the purchase price in full to give a good title in fee
simple free of encumbrances subject to the conditions and reserva-
tions contained in the grant from the Crown, that there were no
reservations in the Crown grant, that the defendants do not own
the mines and minerals under the land but that these and the right
to work the same belong to third parties, and that the defendants
are therefore unable to give the title covenanted to be given.
They ask, therefore, for cancellation or rescission of the agreement
and a return of payments made.

The defendants admit the execution of the written agreement
as alleged but assert that the plaintifis accepted the title which
the defendants in fact had and waived all objections to the title
by doing certain things, among others the payment of an instalment
of the purchase price with knowledge of the defects.

As an alternative defence the defendants allege a mistake in
the preparation of the agreement whereby the reservation of
the mines and minerals was accidentally omitted and by counter-
claim they claim (1) a declaration that the plaintiffs have accepted
the title as it stands and specific performance on that basis; (2)
a rectification of the written agreement; (3) specific performance
of the rectified agreement.

The plaintiffs, who lived in England, acted through an agent,
one Cassels, a solicitor. He was given by cable simply a general
authority to purchase the lands in question on the plaintiffs’

behalf at the price stated. In my opinion he had authority to
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buy the whole estate in the land in fee simple and to buy that only
and no less than that. Story on Agency, pars. 170-179.

Now, it is true that a party may allege in his pleadings alterng
tive defences, even of fact, but the facts when ascertained at th
trial cannot possibly be alternative. There eannot have been
two different agreements between the parties upon either of whiel
the defendants may rely. It seems to me that when the evidene
is given and the true facts revealed and found by the trial Judg
the party must either accept the facts as found by the trial Judg
as being the true facts or else appeal against the finding. Both
at the trial and on the appeal the defendants insisted that the real
agreement which they made with Cassels was that the mines and
minerals were to be reserved. They insisted that Cassels knew
about the reservation and agreed to it, but that by mistake it
was not put in the written agreement. They obtained a decision
by the trial Judge in their favour upon that point and the formal
Judgment which they are endeavouring to sustain directs a recti
fication of the agreement and specific performance of it as rectified

In these circumstances 1 find it difficult to understand how the
defendants can contend that they ever made with Cassels any
different agreement than that contained in the rectified document
But where does that leave the defendant? The mind of a prin
cipal entering into a contract through an agent can only meet
and agree with the mind of the other party through the mind of the
agent. If the agent's mind and that of the other party meet and
agree upon something as an essential term of a contract to whicl
the principal has not authorized the agent to agree, can it be said
that the other party is at liberty to say alternatively, “Oh, very
well, then, we made an agreement without that essential term and
I will stand upon that?”” And that in the very face of his con-
tention the real agreement contained the essential term and that
it was omitted from the document by mistake and in the f:
finding and a judgment which he seeks to uphold that the real
agreement did contain that essential term and that the writton
document should be so rectified as to contain it? How ecan ther
be an alternative agreement in very fact. The necessary cons
quence of this is, I think, that there never was any agreemoent
between the parties at all, because there never was any consensis
ad tdem.

In my opinion it is not open to the defendants to eling t




29 D.LR.| Domixion Law Rerorts.

the trial Judge’s finding of fact that they had agreed with Cassels
that they should not be hound to convey the mines and minerals
and at the same time say: “We did make an agreement of which

the written document is correet evidence and in which we did

covenant to convey the mines and minerals, but you, the plaintiffs,
waived that covenant, owing to what you did with knowledge
that we did not have them to convey.”

These considerations would seem to me sufficient in themselves
to resolve the case in the plaintifi’s favour, but there are several
reasons why I rather hesitate to let the decision rest solely upon
that ground. In the first place, the plaintifi’s action is not framed
suitably for such a result. It 'should have been for money had
and received and as paid under a mistaken belief that there was
an agreement instead of alleging a real agreement, as in fact
existing, although, of course, the plaintiffs could not anticipate the
true state of facts as found by the trial Judge and ought perhaps
to he allowed to amend. In the second place, the plaintifis did
not upon appeal do their best to attack the finding of fact as to
the agreement with Cassels, which seems to me for the reasons
above given to help them rather than injure them. In the third
place, it seems to me looking at the evidence that it is easily
sels that the
defendants could not convey the mines and minerals with a specific

possible to confuse a mere notice or knowledge in Cs

agreement between him and them that they should not be bound
to convey them. It is easy to sce how the one situation sheers
off into the other. Of course the very fact that the defendant
company did not have power to convey the mines and minerals
and that the agreement under which they themselves held, the
terms of which their officers apparently were fully acquainted
with, rather strengthened the view that they at any rate did not
intend to agree to sell and convey the mines and minerals. On
the other hand, it is difficult to find in the appeal book any evidence
of the full terms of any agreement at all between the agents of
the two parties by way of verbal arrangement. The only real
evidence of the terms of an agreement is what is contained in the
written document. If, then, we turn to the written document
as it was drawn up and executed and proceed to consider the case
upon that basis and so come to the questions of notice and waiver,
it must surely be obvious that in doing so we are rejecting and
reversing the finding of fact made by the trial Judge ia respect to
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the omitted term, and rejecting and reversing the judgmen
appealed from which has directed a rectification of the writter
document by the insertion of an express term reserving the min
and minerals. 1 cannot understand how we can ever get to thes
questions of notice and waiver without first expunging the clau

inserted by Hyndman, J., in rectification. With that elau

there, all the argument about waiver and notice seems to be quit
beside the mark and unnecessary. Moreover, though the appe

lant plaintiffs sought to reverse the trial Judge’s finding on tl
question of rectification and the defendant to support it, the co

sequence of the view I have already expressed in the beginning

that it would be better for each tofail in their contention. Tl
plaintiffs are, however, perfectly willing, apparently, to let tl
agreement as written stand, and the defendants for the reaso
given have really no ground to stand upon except that agreemen
I think it better, therefore, to treat the agreement as not rectific

first, because there was no authority in Cassels to agree to tl
inserted clause, secondly, because of the very slight shade «
difference between notice to him and an agreement. The positic
then is that the plaintiff’s agent Cassels had notice of the resery

tion before the contract was executed and their solicitor, M
Woods, as I interpret the language of the trial Judge, knew of ti
reservation before he paid over the second instalment.

In my opinion, neither of these circumstances can affect tl
plaintiff’s right to insist upon the covenant which the defenda
gave him. It was decided in Christie v. Taylor, 15 D.L.R. 6
a judgment of my own, but sustained on appeal and not reports
that the purchaser is not bound to search the title where he |
secured a covenant from the vendor. He is entitled to rely up
that covenant. I think that the law goes farther and that
though the purchaser knows at the date of the agreement of so
defect in title or learns of it afterwards, yet he may rely u)
the vendor's express covenant to give him a good one, and o
a new agreement can disentitle him to it. It would, indeed
strange if a party by performing his own part of a contract w
knowledge that the other could not perform some part of
should thereby deprive himself of the right to insist on the o
performing what he had agreed to perform. This shows that ¢
case is quite distinguishable from the case of waiver of n
misrepresentations which induced the contract, but are not pu
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of it at all. To that ecase other considerations and

:lltl;l)

prineiph

I think this view is particularly true where the defeet is rather

a lack of all title to a substantial portion of the property than what
s ordinarily called a defeet in title. Where the agreement t
give a good title is only implied by law on a mere open agreement
express notice of the existence of defeets may rebut the impliea
tion in many cases.  Ellis v. Rogers, 29 Ch. D). 661, 670

I refer to Cato v. Thompson, 9 Q.B.D. 616, 620. Barnett
Wheeler, 7 M. & W. 364; Gloag and Miller's Contract, 23 C'h. 1. 320

The existence of the reservation of coal rights under the
property is, in this case, a much more serious matter than it is
in many cases, and there ean be no question of compensation.

I think the appeal should be allowed with costs and the judg-
ment below set aside and judgment should be entered for the
plaintiffs declaring the contract rescinded and for recovery of the
money |»:li1l with interest at 7 per cent. The counterclaim
should be dismissed with costs

McCarray, J., concurred in the result.  Appeal allowed.

HIVES v. IMPERIAL CANADIAN TRUST CO.
Saskatchewan Supreme Court, McKay, J.  April 22, 1916

AsSIGNMENT FOR CREDITORS (§ VIII A—T4a)—PREFERRED cLAIM
WAGES —SALARY OF MANAGING DIRECTOR
The manager of a company, who was also a director therein, is entitled
to rank as a preferred creditor for salary due him, by virtue of sec. 27
of the Assignment Act, R.S.8. 1909, ch. 142, which provides a priority for
3 months “ wages or salary of all persons in the employ.’
[Re Newspaper Syndicate, [1909] 2 Ch. 349; Re Ritchie-Hearn Co
O.W.R. 474, distinguished. The Companies Act, R.8.8. (1909), ch. 7

sec. 54, considered. See also Re Shirleys (Sask.), 29 D.L.R. 273.]

Cram for wages under sec. 27 of the Assignment Act, R.S.S.
1909, ch. 142,

MacLean, for plaintiff.

Fisher, for defendant.

McKay, J.:—The plaintifi’s elaim is for balance of salary due
to him as manager of a company which assigned to the defendant.

He claims under a resolution of the company passed on
February 23, 1914, in the following words and figures:

Moved by H. D. Brown, seconded by V. D. Stead, that the salary of Mr.,
Hives, as manager for the current year, shall be $3,600.—Carried

Par. 3 of his affidavit is as follows:—

3. At the time of the said assignment and for 8 years immediately preceding
the said date this deponent was in the employ of Stameo Ltd. as general man-
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ager, and from January, 1, 1914, at a salary of $300 per month, which said
appointment as general manager was made and confitmed by resolution
duly passed at a meeting of shareholders of the company properly ecalled, o
true copy of which said resolution is herewith produced and marked as
exhibit “A” hereto

He was cross-examined on this affidavit, and the cross-exam-
ination filed shows that this salary was continued for 1915, and
he worked for the company up ‘to the assignment on August 10,
1915. .

Particulars of plaintifi’s claim are as follows:—

Salary from Jan. 1, 1914, to July 31, 1915, 19 months at $300 per month
£3,700: Less amounts received on account, $2,000: Balance due, $3,600.93

Of this he claims 8900, being 3 months’ salary as a preferred
claim to be paid in priority to the claims of the ordinary or general
creditors, and the balance, $2,709.93, to rank as an ordinary or
general ereditor, under see. 27 of ch. 142 of R.S.S. 1909, the
Assignments Aect.

He was also president and director of the company during the
period for which he claims salary as manager. .

Counsel for the defendant makes two objections to the claim:
1. That the plaintiff, being a director of the assigning company,
is not entitled to rank as a preferred creditor under see. 27 above
referred to. 2. That the resolution shews he was hired for the
vear 1914 only.

As to the first objection, the following authorities were sub-
mitted in support thereof. In Re Newspaper Proprietary Syndi-
cate Ltd., [1900] 2 Ch.D. 349. Re Ritchie-Hearn Co., 6 O.W.R.
474,

The Newspaper Syndicate case was decided under the Prefer-
ential Payments in Bankruptey Aet (1888) sec. 1, sub-sec. ().
That section provides that:

Allawages or salary of any clerk or servant in respect of serviees rendered
to the bankrupt or the company during four months before the date of the
recciving order, or, as the case may be, the commencement of the winding-up
not exceeding fifty pounds
shall be paid in priority to all other debts,  And in that ecase it
was held by Cozens-Hardy, J., that a managing director was not
a “eclerk” or a “servant” of the company.

The Ritchie-Hearn case was decided under sec. 56, sub-sce. 2
of the Ontario Winding-Up Act, on the words, “clerks and other
persons in or having been in the employment of the company in
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or about its business.”  And at 6 O.W.R., p. 476, the Master
states:-

Then as to the expression in our Winding-up Aet, clerks or other persons
in the employment of the company, it must, 1 think, be conceded that the
term “clerk™ is the principal and ruling term, and that the maxim noseitr
a sociix must be invoked to assist in ascertaining the meaning of the general
term ‘‘other persons.”  Applying that maxim to this general term requires
I think, that it must be interpreted as meaning persons of a companionable
class or associate oceupations, in the employment of the company—of the
servant and not of the executive elass.  And that therefore one holding the
executive or master position of “managing director” could not be elussed as
a elerk or other similar person in the employment of the company

See. 27 of our Assignments Aet, under which the plaintiff elaims,
is very differently worded from the above referred to sections and
reads:

In case of an assignment under this Aet the assignee shall pay in priority
to the claims of the ordinary or general ereditors of the person making the
same the wages or salary of all persons in the employ of such person at the time
of the making of such assignment, ele., cte

Our section does not say “the wages or salary of clerks and
servants,” but “the wages or salary of all persons.” And, in
my opinion, the above cases do not apply to the case at bar, and
notwithstanding sec. 54 of ch. 72, R.8.8. 1909, the old Companies’
Act, I think with some hesitation this see. 27 is wide enough to
admit the plaintifi’s claim. And, as he has clearly established
he was in the employ of the assigning company (which is m\w-rml
by the word “person,” Interpretation Act, ch. 1 of R.8.S. 1909,
sec. 6, sub-sec. 11), at the time of its making the uh.-umnwm, and
I find from the evidence that the salary of 1914 was continued for
1915, I allow his claim.

The plaintiff will, therefore, be entitled to be paid $900 in
priority to the ordinary creditors, and he will rank as an ordinary
creditor for the balance of his claim: $2,700.93.

Plaintiff will be entitled to his costs. Judgment for plainteff.

Re SHIRLEYS, LIMITED.
Saskatchewan Supreme Court, Newlands, J. June 6, 1916.

CORPORATIONS (§ VI F 1--345) —WinpiNG-vp—Pre-
FERRED CLAI) T DISTRAINED FOR.

Distress for rent due, levied previous to the commencement of wind-
ing-up proceedings, is not a judicial proceeding, uml there is nothing in
the Winding-up Act (l( S.C. 1906, ch. 144, secs. 22, 23, 84, amended by
7 & 8 Edw, VIL. ch. 75, see. 1) which prevents the landlord from realising
on the same.

|Fuches v. Hamilton Tribune Co., 10 P.R. (Ont.) 409, distinguished.
See also Re Jasper (Alta.), 25 D.L. R. 84, affirming 23 D.L.R. 41; National

Trust Co. v. Leeson (Alta.), 26 D.L.R. 422. Cristall v. Loney (Alta.), 27
D.L.R. 717,

AND
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2. CORPORATION AND  COMPANTS § VI F 2-357) —WiNnpinG-vp—Pr
FERRED CLAIM WaGES OF " CLERS MANAGER

I'he reference t clerks or ot persons’ in see. 70 of the Windin

Aet (R.S.C 1906, ch. 144), which prefers their elaims for three mont his

ipplies to persons in the same Kind of employment as elerks, and

s not include the manager of the company

See also Hives v. Tmperial Can. Trust Co. (Sask.), 29 D.L.R. 271

Arruication by a landlord to pay out money realized from
distress

A. R. Tingley, for landlord

F. W, Turnbull, for Young

H. B. Froste, for liquidator

Newranps, J.:—The above-named company is being wound
up under the provisions of the Winding-up Act. Before the pro
ceedings were started, Laird, the landlord, distr d on the com
pany for rent due. After the proceedings were commenced, the
distress was stayed, but the goods distrained on were sold by
order of a Judge—all the rights of the landlord being reserved.

This application was then made to pay out the money realized
from the sale of the chattels distrained on—some $600—to the
landlord. It is opposed (1) by the liquidator on the ground that
under the Winding-up Act, the landlord has no preference, and
(2) by James Young, the manager of the company, who has a
claim for wages, on the ground that under said Act he is entitled
to his wages as a preferential claim

I1st. As to the claim of the liquidator. Where the rent is due

and distress has been levied lous to the commencement of
the winding-up proceedings ¢ is nothing in the Act whicl
prevents the landlord fron ising on the same. Sees. 22 an
23 of the Act refer onl oceedings, including distress, com
menced after the win ip proceedings have been started

Sec. 84 applies only to judicial proceedings. Sub-see. 1 of se

84 provides that no lien shall be ereated upon the real or persona

estate of the company for the amount of any judgment debt, o

of the interest thereon, by the issue or delivery to the sheriff of
any writ of execution, or by levying upon or seizing under suc!
writ the effects or estate of the company. This clearly has refer

ence only to a judgment and execution.

Sub-sec. 2 of this section provides that no lien, ete., shall b

created by the filing or registering of any memorial or minute of
judgment, or by the issue or making of any attachment or gar-




D.LR.|

Dominiton Law Rerorrs 275

SASK.

nishee order or other process or proceeding, if, before the pay-
ment over to the plaintiff of the moneys actually levied, paid or S
received under such writ, ete., the winding-up of the business of

Ry
he company has commenced. "“hat the use of the words “pro- ’l"”’"‘}‘
IMITED

cess” or “proceeding” in this section applies only to judicial
proceedings is shewn by the usc of the word “plaintiff.” By the
Judicature Act the word “plantiff” means a person who com-
mences an action, and the same interpretation is given to this
vord in all the dictionaries; it, therefore, restricts the process
el ]»l'm't-r(“ll[&h to actions, i.e., _]Ilill(‘i:ll ]n'm-q-mlinu\

In Fuches v. Hamilton Tribune Co., 10 P, R. (Ont.) 409, Boyd,

gave this section, which was sec. 69 in the old .Aect, a wider

(

meaning.  He says:
As I read the Aet, see. 69 is fatal to this claim, beeause that provides that
o lien or privilege is ereated by execution or by attachment, garnishee order
other process or proceeding, if, before the payment over of the moneys made
hereunder, the winding up of the business of the company has commenced
This relates back to see. 12 (now see. 17), and here the winding up had |
egin on December 31, No step was taken by the landlords to assert their
en for rent till after the winding up had begun, and the great preponderanes
if authorities is elear that the Court will not aid the landlord

n regard to
ent due at that date,

I agree with the Chancellor’s conelusions in that ease. but not
vith his interpretation of see. 69 (now see. 84). In that case he
SO

No step was taken by the landlords to assert their lien for rent till
he winding-up had begun

Sec. 23 (then s

ter

. 17) would, therefore, apply and make all such
roceedings void, and see. 74 (then sec. 69) could not apply.

This decision is, therefore, no authority in this case, where
the distress was made before the winding-up proceedings were
commenced. Sec. 84 applies to proceedings commenced before
the winding-up proceedings have been begun, and, in my opinion,
ipplies only to judicial proceedings, and see. 23 applies to pro-
ceedings—including distress
vinding-up order.

The decisions are clear that, after a landlord has levied a dis-
tress, he has a lien on those chattels for his rent due, and, there-
fore, the landlord in this case is entitled to be paid the amount
for which the goods distrained sold, all his rights having been
reserved by the order which stayed the proceedings thereon, as
igainst the liquidator.

commenced after the making of the
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SASK. 2nd. As to the elaim of Young. Young was the manager of
8.C the company, and he elaims under see. 70 of the Aet: I
Re Clerks or other persons in, or having been in the emplovment of the eon |
SHIRLEYS, pany, ete,, shall be colloeated in the dividend sheet by special privilege oy p
Limrren other ereditors, for any arrears of salary or wages due or unpaid to them
the time of the making of the winding-up order, not excerding three mont! v
Newlands, J
wages €
Is a manager a clerk or other person?  The reference to “other «
persons’’ must mean other persons in the same kind of employ- a
ment as a clerk. p
i In Re Hopkinson v. Newspaper Proprietary Syndicate Ltd t
ng. . (1900] 2 Ch. 349, Cozens-Hardy, J., said, a managing director S
it is certainly not a “clerk” of the company, and he also held that n
By e was not a “servant’ of the company manager is no mors )
: I t t f t I A il T el

a “clerk” than a managing director, and if he is not a clerk

" neither is he a person whose position is similar to that of a clerl el
i k I would also refer to Re Ritchie-Hearn Co., 6 O.W.R. 474: R« Pt
American Tire Co., Dingman’s case, 2 O.W.R. 29; and Re Ontari le
Forge Co., Townsend's case 0.R. 230
4 I am, therefore, of the opinion that Mr. Young is not pro in
ey tected by sec. 70, and that the landlord is entitled to the mon o
3 realized in preference to him, and the order will go accordingly be
with costs against the liquidator and Young in such proportion ing
as may be fixed by the taxing master. im
Judgment for landlord ahy
GARDNER v. NEWTON, ter
N 4 .
AAN, Manitoba King's Bench, Mathers, C.J.K.B. February 28, 191¢ i
K. B 1. LaNpLorn AND TENANT (§ ITT D 1-05) —STIPULATION A8 TO RENT IN ¢
OF ASSIGNMENT FOR CREDITORS !“r
Under a lease for a term of years containing a provision, that if 1}
lessee make an assignment, three months’ future rent should beeome du
and payable and the lessor be at liberty to terminate the lease, does 1y hes
entitle the lessor to rank as a ereditor for the remainder of the term, al 7
three months, if he does not terminate the lease
2. AssiGNMENTS FOR CREDITORS (§ VIII A—65) —Crams—UNriQuinari leay
DAMAGES—FUTURE RENT -
A\ provision in a trust agreement whereby the trustee was authoriz 8,1
to sell the property of the lessee and divide the pr s among ‘e
tors" does not entitle the lessor to rank for future rent, as he was not s |
ereditor for such rent within the meaning of the agreement at its exe on
j tion 4
i [See also Harwood v. Assiniboia Trust Co. (Sask.), 25 D.L.R. 8 defe
Cristall v. Loney (Alta.), 27 D.L.R. 717.] \
Statement Action for future rent. i
8
othe

4 1. Pitblado, K.C., and C. H. Locke, for plaintiff.
4 W. L. McLaws, for defendant.
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Matners, C.J.K.B.:—On November 5, 1912, the plaintiff
by indenture of lease made pursuant to the Short Forms of
Indenture Act, “in consideration of the rents, covenants and
agreements’’ therein contained, demised and leased to the Clothes
Shop, Ltd., the corner store in the Carleton building on the south-
east corner of Portage Ave. and Carlton St. in this city, foraterm
of 4 years and 10 months to be computed from December 1, 1912,
and ending on September 13, 1917. The rent reserved was $73,300,
payable in monthly instalments of $1,150 from December 1, 1912,
to November 30, 1915, and $1,450 from December 1, 1915, to
September 30, 1917, each in advance on the first day of every
month of the said term and the lessee was also to pay business tax,
electrie light, gas and water charges.

The lessee covenanted to pay rent, and to pay business tax,
electrie light, gas and water charges, and if it made default in
payment of such charges they should be construed as rent and the
lessor should be at liberty to distrain therefor.

The indenture provides for a number of events, such as default
in paying rent or the making of an assignment for the benefit of
creditors or in case the premises should be abandoned or should
become and remain vacant for a period of 10 days, on the happen-
ing of any of which a sum equivalent to 3 months’ rent should
immediately become due and payable as rent, and the lease
should, at the option of the lessor, cease and be void and the
term granted expire and be at an end and the lessor should have
a right to re-enter and re-lease the premises.

It also contained the usual proviso for re-entry by the lessor
for non-payment of rent or non-performance of covenants,

The lessor on his part covenanted for quict enjoyment and to
heat the demised premises when nee

ssary during the term.

The Clothes Shop, Ltd., entered into possession under the
lease and continued in possession until April 28, 1915, On April
8, 1915, the lessee transferred by bill of sale bearing that date all
its goods and chattels in connection with its store business carried
on in the demised premises, and also its book accounts, to the
defendant Newton. The bill of sale recited that

Whereas the bargainor is indebted to certain creditors whose names are

set out in the schedule hereto annexed and marked with the letter “A" and
hus agreed to sell and transfer to the bargainee the goods and chattels and

other asséts herinafter mentioned for the purpose of selling and disposing of

19—29 v.L.R.
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the same, and distributing the proceeds thereof pro rafa among ‘the creditors
et out in the said schedule.

The plaintiff was named as one of the ereditors in the schedule
referred to.

At the same time the Clothes Shop, Ltd., executed under its
seal the following document, to which also was attached as
schedule “A" the said list of creditors:

This agreement made in duplicate this eighth day of April, A.D. 1915
Between the Clothes Shop, Ltd., hereinafter called “the debtor,” of the first
part; and Charles Henry Newton, of the City of Winnipeg, in the Province of
Manitoba, official assignee, hereinafter called “the trustee,” of the second
part,

Whereas the debtor is indebted to certain ereditors whose names are set
out in the schedule hereto annexed and marked with the letter “A;"”

And whereas under and by virtue of a certain bill of sale, bearing even date
herewith and made between the parties hereto, the said debtor has sold and
transferred to the said trustee certain goods and chattels, stock-in-trade,
fixtures and fittings and book accounts mentioned in said bill of sale;

And whereas it is agreed that the said bill of sale is executed by the debtor
and received by the said trustee on the terms and conditions hereinafter
mentioned, vig.:

1. The said trustee shall be and is hereby declared to be the trustee for
and on behalf of the creditors of the said debtor, whose names are set out in
the said schedule “A."

2. The said trustee shall have the right to sell and dispose of the said stock-
in-trade, fixtures and fittings, book accounts, promissory notes, bills re-
ceivable, and other goods and chattels referred to or described in the said
bill of sale, or which come otherwise in his possession or power, either by
public auction or private sale or for cash or upon terms of credit with or
without security as the said trustee shall deem advisable or expedient
and shall pay and distribute the proceeds realized from and out of any such
sale or sales, and out of the collection of book accounts, promissory notes
bills receivable in the manner following:

Firstly: In payment of his costs, charges and expenses for and in conneetior
with the sale and realization of such assets and the distribution herein
after mentioned together with the solicitors’ charges of and in connection with
the said bill of sale and this agreement, and,

Secondly: The claims of preferred creditors, if any, and,

Thirdly: In payment pro rata among the general ereditors mentioned ir
the said schedule

3. And it is distinetly understood and agreed between the parties hereto
that the said trustee shall not be liable to the said debtor or the said creditors,
for any moneys, excepting such as are actually received by him, and shall not
he liable for any loss or damage done to or any shrinkage of the said gools
and chattels or other assets, or any part thereof, nor for any act or omission
on the part of the said trustee, excepting such acts or omissions as
shall amount to gross negligence, and that the said trustee shall have
power to make any compromise or other settlement in respect of any of the
book accounts, promissory notes, bills receivable, or choses in action which
he may deem advisable or expedient.
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4. It is further distinetly understood and agreed that neither the bill of
sale or this agreement shall be deemed to be in any way a satisfaction of or
settlement of the existing liability of the said debtor to the said creditors,
or any of them, nor shall the same prejudice or affect the present or aceruing
rights of the said ereditors in respect of their claims against the said debtor,
nor operate as a merger thereof, nor prejudice or affect any security or securi-
ties now or hereafter held by the said creditors, or by any of them, but the
said debtor shall remain liable to the said creditors for the amaunt of his ex-
isting indebtedness to them, unaffected by these presents, or by the said bill of
sale.

5. It is further agreed between the parties hereto that the said trustee
mauy nominate, constitute or appoint any other person, firm or corporation to
act as his attorney or attorneys, to carry out the provisions, terms or trusts
contained in this agreement, or to act in any way in his place and stead in
connection with this agreement or the said bill of sale as the said trustee shall
deem advisable or expedient,

6. In order that the said trustee may know the exact amount of the elaims
of the various creditors set out in the schedule “A” each ereditor as required
by the trustee shall forthwith make a statutory declaration verifying his
claim against the debtor, and the debtor hereby acknowledges that no creditor
holds any security in connection with his claim, other than the landlord of the
debtor, W, H. Gardner, who has the right to distrain for three months’ rent

Both bill of sale and trust agreement were delivered to the
defendant Newton.

He assumed the burden of the trust and took possession of
the goods and book accounts, for which purpose he went upon
the demised premises. On April 28, he sold the goods and they
were on that day removed from the premises by the purchaser.
He has received the proceeds from such sale and now holds same
for distribution in accordance with the trust agreement.

The plaintiff received notice of this transfer and agreement,
and on May 19, 1915, he sent to the trustee a statutory declara-
tion made by himself proving his claim ynder the lease. In it
he claimed as rent overdue up to and including April, 1915, the
sum of 85,800, and of this he claimed that the sum of $4,600 was
a preferred claim. He also claimed the further sum of $38,800
being the balance still unpaid of the total rent reserved for the
entire term, less the said $5,800 overdue.

On June 22, 1915, the assignee notified the plaintiff that under
the advice of his solicitors he would not admit plaintifi’s claim for
838,800, and that he proposed to divide the moneys in his hands
immediately unless the plaintiff entered an action to establish
his right,

This action was then brought by the plaintiff against the assig-
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nee and the Clothes Shop, Ltd., for a declaration that he is entitled
to receive his distributive share of the $38 800 as well as upon the
portion of the claim admitted by the assignee,

It is admitted that the Clothes Shop, Ltd., vacated the prem-
ises on April 28, 1915, in the sense that it no longer carried on
business there; but it has since that time authorized other people
to go into and use the premises.

The lease is still subsisting and the term demised still remains
vested in the lessees, the Clothes Shop, Ltd. It was not con-
tended that there had been any surrender of the lease either by
act of the parties or by operation of law. The plaintifi has
declined to exercise the option contained in the lease of declaring
the same void because of the lessee’s assignment for the benefit
of creditors and has declined to re-enter or re-lease the premises.

The question to be decided is whether the plaintiff is a
“creditor” in respect of rent which has not become due and pay-
able by effluxion of time when the trust for creditors was created
within the meaning of the documents creating the trust.

Creditors under the Assignments Acts of Ontario, with which
the Manitoba Act is in pari materia are those only whose claims
are debitum in presenti, although they may be solvendum in futuro
For this reason a person having a claim for unliquidated damages
not reduced to a judgment at the time of the assignment, whether
arising out of tort: Ashley v. Brown, 17 A,R. (Ont.) 500; Gurofski
v. Harris, 27 O.R. 201, or breach of contract: Grant v. West, 23
AR. (Ont.) 533; Magann v. Ferguson, 29 O.R. 235, is not a
creditor within the meaning of these Acts. One of the reasons
which influenced the Courts in arriving at this conclusion was that
the Assignments Acts make no provision whereby a person claim-
ing unliquidated damages may substantiate his claim against the
estate.

In Grant v. West, supra, Hagarty, C.J., said, arguendo, in
answer to the argument that the claim for damages was groundless,

The objection to the right to rank seems to me to be far deeper. There

does not seem to be any provision in the Assignments Act allowing a person
claiming damages to substantiate that claim against the estate.

In his judgment he states that in his opinion the word “ereditor
is used in the Act as meaning one to whom a debt is owing
correlative to debtor. Osler, J., begins his judgment with th
statement that,—
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led The point taken by the Chief Justice on the argument is, in my opinion,
fatal to the ral. .
the ata ‘u e appeal K B
Farther on he refers to the fact that —
A claim for damages is nowhere in terms mentioned in the Aet.  Wherever GaroNER
m- the claimant is referred to the language seems to point to a claim against one \»“:‘l_”h
on who is a debtor, a word which does not aptly deseribe one who is only sought —
ple to be made liable for unliquidated damages. (‘.’;‘"'\5"';
Not only are unliquidated damages excluded from proof
it under these Aets, but so also are contingent claims, that is, a
{0 N 2 N . .
; claim which may or may not ever ripen into a debt, according
m-
| as some future event does or does not happen. 1
N - . . v v " H
: In Mail Printing Co. v. Clarkson, 25 A.R. (Ont.) 1, the judg-
s h
ment turned upon the fact that at the date of the assignment the
ng g ™
fit contract was still wholly executory. There was no absolute
fi p Lot ) :
certainty that the printing company would ever publish any {
A
portion of the advertising matter contracted for. It might ! E
a
under the terms of the contract refuse all the matter tendered, 3]
- g :
o or before any space had been used and before the expiration of 4
e . |
the year over which the contract extended the newspaper might ! }
i have suspended publication. In either event, the company il
on > T & - .
would have no claim. Upon these considerations the Court held
ns N y
that the company was not a creditor entitled to rank on the :
"0 45 R |
estate. |
s v p & .
In Clapperton v. Mutchmor, 30 O.R. 595, the right to rank was it
er 1 gaaa ‘ i
) denied to the plaintiff by Boyd, C., because at the date of the L 1
't y N L. b
o6 assignment his position was that he held the debtor’s guarantee ‘ 5,(
3 g i
i for the payment of certain promissory notes still current at the g
0 . a . . . . »
time of the assignment made by a company also in liquidation vidt M
ns x & . 450
of which the debtor was president. The Chancellor said (p. -f'“‘ !
at S PIEE 1
508) :— el
e There was no debt in this case at the time of the assignment. There ﬁ.‘
I would be no debt till the notes matured and default arose in their payment by ¥
the company. Though this time has now elapsed, and all the notes are .
iy overdue and unpaid, still I do not think that the status of ereditor obtained
I after the assignment can entitle the plaintiff to rank with those who were
5, creditors at the date of the assignment.,
I ” . . . .
. T'here the only contingency which might intervene to prevent
the plaintifi’s claim becoming a debt payable by the assignor was
the possibility that the maker of the notes guaranteed a company
which went into liquidation three days after the assignment

would pay them when they became due.
In Carswell v. Langley, 3 O.L.R. 261, it was held that an
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annuitant to whom an annuity of $100 per quarter had been
granted during her natural life was not a creditor having a right
to rank for future quarterly payments upon the estate of the
grantor of the annuity under the Assignments Act. Whether
or not there would ever be a debt due from the grantor to the
grantee of the annuity depended upon the contingency of the
grantee living until the next quarterly payment matured.

Before the amendment of the English Winding-up Act
|.wrmittimz a petition to be presented by a creditor, including any
contingent or prospective creditor, it was held that the word
“creditor”” as then used in the Act did not include a person
having a claim for unliquidated damages and that such a person
was not entitled to present a petition notwithstanding that under
another section of the Act “all claims against the company
present or future, certain or contingent, ascertained or sounding
only in damages” were admissible to proof: Pen-y-Van Colliery
Co., 6 Ch.D. 477. It was further held that a guarantor of a debt
of the company who had not paid the claim was not a creditor
Re Vron Colliery Co., 20 Ch.D. 442, nor was a landlord such a
creditor for accruing rent not yet payable: Re United Club and
Hotel Co., 60 L.T. 665.

The earlier bankruptey laws contained no provision admitting
contingent debts and those sounding in damages to proof, and the
existence of such claims, it was held, did not constitute the
claimants creditors entitled to rank on the bankrupt's estatc
Hamond v. Toulman, 7 T.R. 612, (101 E.R. 1159); Robson on
Bankruptey, 273. To remedy this defect in the law Acts wer
passed, 6 Geo. IV.; 1849, 1861, 1869 and 1883. Now all debts and
liabilities present or future, certain or contingent are provabl
including unliquidated damages arising out of breach of contract
or trust, and provision is made for valuing such claims.

The above cases all deal with the definition of the words
“debtor” and “creditor” in particular statutes. They shew
that in the absence of anything to indicate that a more compr:
hensive meaning was intended that which is ascribed to them in
everyday usage is to be applied.  In its largest sense “creditor
is one who has a right to require the fulfilment of an obligation
or contract; but its general and almost universal meaning is o
person to whom a debt is payable. Stroud, Judicial Dictionary
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2ud ed., 433; Nicolin v. Weiland, 56 N.W.R. at 588, and all
argument from analogy to the Bankruptey, Assignment and
Winding-up Acts is opposed to giving the word a larger mean-
ing than that which ordinary usage attaches to it.

The definition of “ereditor” as here used does not depend upon
the construction of a statute. I must construe the deeds by
which this trust was created according to their express terms in
the light of all the circumstances and not to strain them to bring
them within the alleged intention of any of these statutes.

The plaintiff by the lease divested himself of the right to the
possession of the premises for the whole term subject to the right
of re-entry on default of the lessee. The contract was completely
executed on his part when he executed the lease. In this respect
this case differs from Mail Printing Co. v. Clarkson, 25 A.R.
(Ont.) 1. It is true he covenanted for quiet enjoyment and to
heat the premises, but a breach by the landlord of either covenant
would not terminate the lease; it would but give the tenant a
right of action for the breach. The tenant on its part covenants
to pay the whole rent by monthly instalments on the first of each
month in advance. The tenant has ceased to carry on business
on the premises, but there has been no surrender of the lease,
and there is no evidence that the tenant is not able to pay the
monthly instalments of rent as they fall due or that the same
cannot be collected from it by suit. The premises still belong to
the tenant and it may either leave them vacant or resume pos-
session. If there had been no trust for creditors created by the
tenant it is clear that the landlord’s only right would be to sue
for the gales of rent as they came due. He would have no right
to sue at once for the whole unpaid portion of the rent reserved,
even if the tenant had declared that it had given up the premises
and would pay no more rent: Connolly v. Coon, 23 A.R. (Ont.) 37.

The contention of the plaintiff is that the tenant has, however,
conferred upon him the right to prove for, and in that way
possibly recover all the unpaid rent at once, without waiting for
the expiration of the times fixed for payment by the lease. There
was no evidence that the tenant is insolvent or unable to pay its
debts in full or that the estate is not sufficient to pay in full all
the ereditors named, including the disputed claim of the plaintiff.
If that be so, the plaintiff, if allowed to rank upon the estate,
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will receive the whole rent reserved long before he would have been
entitled to it if there had been no assignment by the tenant
There is no contract or agreement in the lease on which a claim
to payment of the whole rent in advance could be based.

Then, is there anything in the deeds to indicate that such
was the intention of the tenant? The bill of sale recites that the
Clothes Shop, Ltd., is “indebted” to certain * ereditors’ and has
agreed to sell and transfer the goods named to the trustee for the
purpose of selling the same and distributing the proceeds pro
rata amongst the creditors named. In the trust deed the Clothes
Shop, Ltd., is designated “the debtor” throughout and Newton
is referred to as the trustee for the “creditors.” He is empowered
to sell the goods and to distribute the proceeds first, in payment of
costs and charges

secondly, in payment of preferred claims, and
thirdly, “in payment pro rata among the general creditors men
tioned in the schedule.”

By sec. 4 the agreement is not to be deemed a satisfaction of

the “existing liability " of the debtor to the ereditors nor affect
“present or accruing rights” of the creditors in respect of their
“claims” against the “debtor,” but the “debtor” shall “remain
liable to the said creditors for the amount of his existing in
debtedness to them.” By sec. 6 that the “ trustee may know the
exact amount o the claims” of the “creditors’ each ereditor is
to make a statutory declaration verifying his “claim’ against
the “debtor.” "

: Nothing can be inferred from the fact that the plaintifi’s
name was inserted in the schedule, because there was a large sum
due and payable for rent already accrued in respect of which he
was properly named as a creditor.

The documents contain no provision such as that found in the
Assignments Act for ascertaining the present value of a debt
not yet acerued by deducting interest or such as that found in the
Bankruptey Acts and the Winding-up Acts for ascertaining the
present value of a contingent claim or one sounding in damages
Hagarty, C.J., and Osler, J., in Grant v. West, 23 A.R. (Ont
533, thought the omission from the Assignments Act of a provisiol
allowing a claim for damages to be substantiated indicated a
intention that such a claim should not be allowed to rank. A

similar interence might be drawn from the omission of such
provision from these deeds.
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these documents was used other than in its popular sense
correlative to “debtor” but much to indieate that such was the
intention of the parties. The trust agreement speaks from the
date of its execution. At that time no part of the disputed claim
had acerued due nor was there any absolute certainty that any
future rent would ever accrue. The lease provides that if the
building should burn down or be rendered unfit for the purposes
of the lessce, the rent and all remedies for recovering it shall be
at once suspended until the premises are rebuilt. Whether or
not in the event of injury the premises shall be rebuilt or repaired
depends upon the unfettered will of the plaintifi. The plaintiff
relies upon the company's covenant to pay the rent, but the
covenant would at once cease to be enforceable if the premises
were destroyed by fire. In view of the possibility of that event
happening it would, it scems to me, be highly unjust and contrary
to the contract of the parties that the plaintiff should be admitted
to prove now for the full rent. The very most he would be en-
titled to do would be to prove for the present value of his claim.
But how is that value to be arrived at even if the trust instruments
made provision for assessing it? The premises might have been
destroyed the next day or they may remain intact until the
expiration of the lease. No tribunal, however wide its powers,
could possibly name a sum which will certainly accrue to the
plaintiff. It seems to me quite impossible to say that a man is
a “creditor” even using the word in its largest sense, in respect
of a sum of money not one penny of which may ever become
payable.

I have found no authority directly in point, but King v.
Vlaleott, 9 Hare, 691, is somewhat analogous. In that case
premises were leased for 99 years at a rent of £450 per annum.
I'he lease contained a covenant on the part of the lessee himself,
his heirs and executors to pay the rent. The lessee died when
only a small fraction of the term had elapsed, having previously
assigned the demised premises to another, leaving a will charging
his debts upon his real and personal estate. The lessor brought
i action against the executors for administration and to have
i sufficient part of the proceeds of the estate set apart and invested
i5 a due provision for the payment of the rent then due or there-

ifter to acerue due on the lease. It was not claimed as here that

I can see nothing to indicate that the word “creditor” in
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there was an immediate right to rank as a creditor upon the
estate; all that was asked was that a sufficient portion of the
estate be impounded to provide for future rent aceruing and being
unpaid by the assignee of the lease. In that case, as the Vice-
Chancellor pointed out, not only was there no rent due, but there
was no certainty that anything ever would be due on the covenant,
for, if the rent was paid when due, no action would ever lie, and
the action was dismissed.

King v. Malcott, supra, was applied in Re Haytor Granite C'o.,
1 L.R. Eq. 11, where a very similar application was made under
the Winding-up Act. There a company which had become the
lessee of a granite quarry for a term of years at an annual rent
which it had covenanted to pay was ordered to be wound up, while
several years of the term still remained. The landlord took out
a summons to be admitted to prove for the future rent. As
in the previous case the company had assigned the lease but its
liability upon its covenant to pay still remained. The application
was based upon sec. 158 of the Winding-up Act 1862, under
which all claims present or future, certain or contingent, ascer-
tained or sounding only in damages were admissible to proof, u
just estimate being made as far as possible of the value of all
claims, subject to a contingency or sounding only in damages
The Master of the Rolls held that it was impossible to estimate th

. chance of the present or some future owner of the lease not paying

the rent, the result of which would only be that the landlord
would get back the property in the state it then was and refused
the application. On appeal, L.R. 1 Ch. 77, the order of th
Master of the Rolls was varied but only to this extent that the
landlord was permitted to enter a claim for the whole rent hut
only to prove for rent actually accrued due.

The next case in which the question is discussed, Re Lond:
and Colonial Co. (Hersey's Claim), L.R. 5 Eq. 561, is distinguished
from the Haytor case by the fact that the lease had not been
assigned but remained with the liquidator. The landlord on the
authority of the Haytor case had been permitted to enter a claim
for the entire future rent, but as there was then nothing in arrears,
he could prove for nothing. The liquidator declared several
dividends and the landlord applied for an order directing the
liquidator to pay into Court a sum representing the dividends
which would have been payable to him upon his total estimated
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rent for the unexpire 1 portion of the term to secure his dividends
as his claim matured. The Vice-Chancellor held that such a
claim for future rent was not within sec. 158 of the Winding-up
Act, and refused the application. He said, at p. 566:

From the terms of this section it follows either that the claimant has
right to immediate proof and payment or that he has no present
right at all. T am of opinion that he is entitled to no present right at all
in other words, that the s
the lease alwa,

;tion does not apply to the ease of a lessor who has
as an absolute security —a continual remedy by distress

a remedy by re-entry if he desires it—who has been paid all the arrears of
rent which have accrued due since the winding up—and with respect to whom
it must be said that the chs

ces of any future breaches of covenant or of there
being or not being a sufficient distress cannot be the subject of caleulation

It would be strange, too, if his proof should be admitted and that such a
proof and payment in competition with the other creditors should not be
taken as a satisfaction of his remedies by covenant, distress or re-entry
no matter what the amount of the dividend might be; and yet there is no pro-
vision in the Act providing for his giving up those rights, nor am I aware as at
present advised that the Court could impose any such terms on him

The reasoning of that case is distinctly against the plaintifi’s
right to prove in this case. If a claim for future rent cannot be
admitted to proof in a winding-up proceeding, notwithstanding
the very wide terms of section 158 of the Winding-up Act, it
follows that it cannot be admitted to proof under the terms of an
agreement which contains nothing equivalent to that section.

The Judicature Act, 1875, sec. 10, made the Bankruptey rules
“as to debts and liabilities provable” applicable to winding-up
proceedings. In two cases afterwards decided, viz., Hardy v.
Fothergill, 13 App. Cas. 95] 1 Ch. 267,
it was intimated but not decided that this change altered the law
and that therefore a landlord’s right to prove for future rent must

351, and Craig's Claim, (1

be conceded. A few months after the decision in Craig's Claim,
supra, the point arose again Re New Oriental Corporation, [1895),
1 Ch. 753, and Vaughan Williams, L.J., held that these two
cases had no application to a case where the lease is still subsisting
and adopting the principle of Haytor's Granite Co., supra, and
Horsey’s Claim, he allowed a claim to be entered for the whole
future rent, but only to prove for what was overdue, although
the company was insolvent. This case was followed in Re
Panther Lead Co., [1896] 1 Ch. 978, the facts of which were prac-
tically identical with the Oriental Corp. case,*with this exception,
that in the latter case the lease was still subsisting and the lessor
refused to accept a surrender, whereas in the Panther Lead case
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the lessor offered to do so on terms of his being allowed to prove
for the loss thereby sustained, and Romer, J., intimated his
opinion that the liquidator should accept the offer and left it to
the parties to carry out an arrangement to that effect. The
Judge said if the lessor had as in the Oriental Corp. case refused
to accept a surrender he would have found great difficulty in
doing more than was done by Vaughan Williams, J., in that case.

While these cases were decided under the Winding-up Act,
they are of assistance in determining the plaintifi’: rights in so
far as they enunciate geaeral principles of justice. They lay
down this guiding principle that a lessor cannot “have both the
rent and possession,” that is, cannot prove for future rent and
retain his reversion with the rights of distress, action on the
covenant and re-entry incident to it: Emden on Winding-up of
Companies, 7th ed. 168.

I have, therefore, come to the conclusion, notwithstanding the
very able argument of Mr. Pitblado, that upon the proper con-
struction of the documents creating this trust, as well as upon
principle and authority, that the plaintifi’s claim cannot b
maintained. Action dismissed with costs,

STERLING LUMBER CO. v. JONES.

Ontario Supreme Court, Appellate Division, Meredith, C.J.0., and Garrou
Maclaren, Magee and Hodgins, JJ.A. February 21, 1916.

Mecuanics' LieNs (§ 111—10) — PriorimiEs —PURCHASER OF UNFINISHE!
BUILDING WITHOUT NOTICE OF LIENS—"“OwWNER."

A purchaser of an unfinished building whose deed is registered prior
to the registration of any mechanics’ liens without actual notice thereof
thereby acquires a priority by virtue of the Registry Act (R.8.0. 1914
ch. 124), and takes the property free of the liens. Mere knowledge that
building was going on upon the land does not amount to actual notiee
nor can the purchaser be deemed an owner within the meaning of that
part of sec. 2 (¢) of the Mechanies and Wage-Earners Lien Act (R.8.0
1914, ch. 140), which depends upon privity, consent or benefit, in order
to charge the land with the liens.

35 O.1L.R. 555; Marshall Brick (
v. Irving, 28 D.L.R. 464, 35 O.L.R. 2; Cut-Rate Plate Glass Co
Solodinski, 25 D.L.R. 533, 34 O.L.R. 604; Orr v. Robertson, 23 D.L.R
17, 34 O.L.R. 147, applied.]

ArpreaL by the plaintiffs from the judgment of R. S. Nevill
Esquire, K.C., an Official Referee, upon the trial of an action to
enforce a mechanics’ lien.

Reasons for judgment of the learned Referee, in which the
facts are stated, were given as follows -

This is an action brought by the plaintiffs to enforce a m«
chanies’ lien for the sum of $243.31 against the lands mentioned




we
his

ed

29 DLR) DomiNion Law REeports.

in the statement of claim. At the trial, the Monarch Brass Manu-
facturing Company Limited appeared with a claim for $190.96,
one Rodaro with another for $145.65, and the Vokes Hardware
Company with a further claim for $124.23.

The claims were all established in the usual way, and judgment
will go for each of the claimants for their respective claims against
the defendant Jones; the plaintiffs would be entitled also to liens
upon the lands, but for the fact that the lands were sold by the
defendant Jones to the late James Oliver, before any liens were
registered. .

The real contest between the parties is as to whether Oliver’s
purchase from Jones has freed the property from the liens. The
facts were diligently inquired into by counsel at the trial, and
afterwards the case was argued at considerable length, all counsel
citing authorities.

The facts may be briefly set out. The defendant Jones was
the owner, and he employed the various lien-holders in the con-
struction of his house, or bought material from them. All the
claims rest upon contracts or orders given by Jones. As the house
was approaching completion, one Coates, who was finishing the
painting work, interested himself to sell the property, and he
brought Jones and Oliver together, and they made a contract by
which Oliver agreed to purchase the property.

At this time, or immediately after, Oliver was ill and was un-
able to go about, but he placed the matter in his regular solicitor’s
hands for the purpose of carrying out the purchase. Mr. Oliver
knew that the building was only just being completed; and in
fact, when the contract was signed, there were still some little
things to do to make the construction complete. Mr. Oliver,
being confined to his house, left the matter entirely in his solici-
tor's hands, except for the one incident, namely, that he told his
solicitor that Coates would report to him when the house was
complete. He told Mr. Mitchell, his solicitor, that when Coates
reported that the house was complete that would be satisfactory,
and that is all that he ever employed Coates to do, so far as carry-
ing through the purchase is concerned. Mitchell knew that the
house was being completed, and he knew that contractors,
material-men and labourers, if not paid, would be entitled to liens,
and in carrying through the sale he had this in mind all the time.

STERLING
LuMeer
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There were no liens registered, however; and Mr. Mitchell en-
deavoured to see that all claims were paid. Mr. J. A. Campbell,
another solicitor, was acting for the mortgagee of the property,
and was said to be familiar with the progress of the work. Mr
Mitchell handed to Mr. Campbell $500 for the purpose of paying
off any claims there might be on the part of possible lien-holders,
and I understand that the money was paid out to settle claims
just as it was intended that it should be. Then it was repre-
sented to Mr. Mitchell that all claims were paid, and that there
were no liens or possible liens that might be registered. Mr. Mit-
chell on the 3rd July, 1914, took a statutory declaration from the
defendant Jones, which stated that he (Jones) was a builder and
owner of the premises in question, that the said premises were
complete except the varnishing and painting of verandah floors,
and he added that that work was being completed on the day he
made the declaration. The declaration also said that all work and
material were paid for, and that there were no liens and no one
entitled to file a lien. The man Coates, before mentioned, is the
one whose work it was said was being completed on the day the
statutory declaration was made, and his was one of the claims
paid off. I think, however, it was paid not out of the $500 above
mentioned, but out of an item of $200 which Oliver had paid over
as a deposit when the contract of sale was entered into. Mr. Mit
chell knew that Coates was paid; and then, if the statutory decla-
ration could be relied on, it was clear that there were no possible
claims against the property.

Mr. Mitchell registered the conveyance to Oliver on the 9th
July, 1914, and at the time he did so he believed that all claim
had been paid upon which liens might be claimed or founded
and he believed the statements made in Jones'’s statutory declara
tion, and acted upon this belief. No liens were registered till the
following month.

It is clear that Mr. Oliver himself knew of no liens. 1t is
also clear that Mr. Mitchell knew of no liens, and did not think
there were any.  Coates swears that he did not know of any other
liens or claims except his own, and thought everything was paid
for. I mention this because it was argued that Coates was Oliver's
agent, and that his knowledge affected Oliver. I do not thinl
that he was Oliver’s agent in any respect except as I have mention
tioned before.
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The conclusion that I have come to is, that Oliver was an inno-
cent and bond fide purchaser for value of the lands in question
without having either knowledge or notice of any liens then exist-
ing, and that he paid over his purchase-money and took his con-
vevance and registered it, through his solicitor, in the full belief
that there were no liens against the property, his solicitor having
the same belief and acting in the manner I have already set forth.
[ think that Oliver is entitled to hold the property freed of all
liens, and that his executors, who are defendants, must succeed
in this action.

The plaintiffs’ appeal was on the following grounds:

1) That the judgment was contrary to law and the weight
of evidence

(2) That the Referee should have found that the plaintiffs
were entitled to a lien upon the lands in question, having fulfilled
all the requirements of the statute in that behalf to entitle them
to such lien, in respect of the materials furnished; and that the
plaintiffs’ said lien could not be destroyed by a sale or conveyvance
of the said lands

3) That the said James Oliver was fixed with notice of the
existence of the said lien and must be held to have taken subject
thereto

(4) That the learned Referee erred in holding that the plain-
tiffs were not entitled to a lien against the interest of the said
James Oliver, when they had registered, within the thirty days
immediately following the last delivery of materials, their lien in
respect of the same.

(5) That the said James Oliver could not relieve himself from
liability by accepting a declaration, as to the absence of liens,
made by the defendant Jones.

D. Inglis Grant, for appellants.

R. G. Agnew, for defendants the owners, the respondents.

The judgment of the Court was delivered by

Hopa J.A.:—The Official Referee finds that neither the
purchaser, Oliver, nor his solicitor, nor his so-called agent, Coates,

had any actual notice of any liens or claims for liens when the
purchase by Oliver was completed. , This opinion is justified by
the evidence, which satisfies me that every reasonable and proper

precaution was taken to avoid, if diligence could accomplish it,
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the very position in which the appellants seek now to put the buy-
er’s personal representatives.

The purchase by Oliver was of an unfinished building to be
taken over by him from Jones, the building owner, “as soon as
house is completed to inspector’s satisfaction.” This was done,
the deed registered and the money paid, about two weeks before
the liens were recorded. Counsel for the appellants did not dis-
pute the good faith of Oliver, nor of his solicitor, but relied on the
provisions of the statute as preserving the priority of their lien, and
those of the other lien-holders, over the deed. The ground urged
was that, the lien having attached by the doing of the work and
the supplying of materials, the language of sec. 21 of the Mechanics
and Wage-Earners Lien Act, R.S.0. 1914, ch. 140, “Except as
herein otherwise provided those Acts” (i.e., the Registry Act and
the Land Titles Act) “shall not apply to any lien arising under
this Aet,” took the lien out of the provisions of those Acts so far
as they enacted that registration was necessary to preserve
priority.

This view is not new, but the current of authority has steadily
set against it, and, in addition to the cases referred to on the argu
ment, I may mention In re Craig (1883), 3 C.L.T. 501, a decision
of Proudfoot, J., contrary to his dissenting view in Hynes v. Smith
(1879),27 Gr.150,and McNamara v. Kirkland (1891),18 A.R.(Ont
270, where the meaning of the exception is specially discussed
Recently the decisions in the Appellate Division have adhered
to the view that priority of registration, in the absence of actual
notice, must prevail. See Cook v. Koldoffsky 28 D.L.R. 346, 35
O.L.R. 555, and Marshall Brick Co. v. Irving, 28 D.L.R. 464, 35
0.L.R. 542.

There is not in this case any actual notice of the liens brought
home. Knowledge that building is going on upon the lands is
not enough. This is established by decisions beginning in 1878
Richards v. Chamberlain (1878), 25 Gr. 402. Nor can it be suc
cessfully contended that Oliver comes within that part of the
definition of an owner which depends upon privity, consent, o1
benefit, so as to render the land in the hands of his representative
subject to the liens.

The cases of Gearing v. Robinson (1900), 27 A.R. 364, and
Slattery v. Lillis (1905), 10 O.L.R. 697, have definitely determined
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that, in the language of the present Chief Justice of Ontario (10
O.L.R. at p. 703) “there must be the request, the furnishing of the
materials in pursuance of that request either upon the owner's
eredit or on his behalf or with his privity or consent or for his direct
benefit. If, in addition to the request, one or other of these alter-
native conditions exist . . the lien is ereated in favour of
the material-man.”

This has been in effect followed in Cut-Rate Plate Glass Co. v.
Solodinski, 25 D.L.R.533,34 O.L.R.604,0rr v. Robertson, 23 D.1.R.
17, 34 O.L.R., 147, and in the ease of Marshall Brick Co. v. Irving,
already referred to. It is quite possible to give a reasonable inter-
pretation to the words in the definition (sec.2(¢) ) “all persons claim-
ing under him or them whose rights are acquired after the work
or service in respect of which the lien is claimed is commenced or
the materials furnished have been commenced to be furnished,”
without infringing this principle. See Reggin v. Manes, 22 O.R.
143, and Blight v. Ray (1893), 23 O.R. 415. But, if Oliver comes
within this definition by virtue of his deed from Jones, as he seems
to do, his protection is found, as already indicated, in the Registry
Act.

The appeal should be dismissed with costs.

Appeal dismissed.

HOWARTH v. ELECTRIC STEEL AND METALS CO.
YOUNG v. ELECTRIC STEEL AND METALS CO.

Ontario Supreme Court, Sutherland, J. Febru 8

LECTRICITY (§ T A—16)—LiABiniey oF pPOWER COMMISSION —DErPECTIV
WIRING—INJURIES TO EMPLOYE]

For injuries sustained by an employee of a steel ecompany, through an
explosion in a transformer station, the Hydro-Eleetric Power Commi
sion of Ontario was liable, the explosion having oecurred through the
negligence of those employees of the Commission who made the in
stallations in the station. The consent of the Attorney-General to the

bringing of an action against the Hydro-Eleetrie Power Commission of
Ontario entitles the Supreme Court to pronounce judgment against the
Commission

ham v. Comm oners, 28 O.R. 1, Roper v. Public Works Comm

1915] 1 K.B. 45, distinguished

Tue first action was brought by Minnie Howarth, mother and
dministratrix of the estate of Ambrose Howarth, deceased,
gainst the above-named company and the Hydro-Electrie
Power Commission of Ontario, to recover damages for the death
f her son, from injuries sustained in the transformer station of

e employers of the deceased, the defendants the Electric Steel
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and Metals Company Limited, at the town of Welland, by the
explosion of an oil-switch.

The second action was brought against the same defendants
by one Young, also employed by the defendant company, who was
injured by the same explosion.

A. C. Kingstone, for plaintiffs.

(. Lynch-Staunton, K.C'., and G. B. Burson, for defendants the
Electrie Steel and Metals Company Limited.

M. H. Ludwig, K.C., for the defendants the Hydro-Electric
Power Commission of Ontario.

SvTnERLAND, J.:—These two cases were, by consent of counsel,
tried together, the evidence in the main being applicable to both

The actions arise out of an explosion, on the 17th Oectober,
1914, of the oil-switch in the transformer station of the defendants
the Electric Steel and Metals Company Limited at the town of
Welland, as a result of which Ambrose Howarth, one of thei
employees, was so injured that he soon afterwards died, and the
plaintiff Young, another employee, was also injured.

The Howarth action was commenced by writ dated the 14th
January, 1915, the plaintiff being Minnie Howarth, the mother
of the deceased man, Ambrose Howarth, and suing originally a:
his parent. At the trial, an application was made to amend so
that she should sue as administratrix of the estate of her deceased
son, instead of as parent, which application was granted.

The other action is brought by the injured man, Young.

In the Howarth action, the plaintifi says that the facts ar
“that the explosion was caused by the negligence, carelessnes
and incompetence of the persons employed by the said defendants
the Electric Steel and Metal Company Limited, in making th
connection of high tension wires heavily charged with electr
current to the furnace transformer on the said defendants’ pren
ises; and that the defendants the Hydro-Eleetric Power Commis
sion of Ontario, their officers, agents, and workmen employed
by the defendants the Electrie Steel and Metals Company Limited,
wrongfully and negligently connected the high tension wires in
such an unskilful manner as to cause a very high and excessive
current of electricity to flow into the said oil-switch, therehy

causing the explosion above referred to. The plaintiff further
says that in any event the electrical appliances at the said defen-
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dant company’s transformer house were defective for the purposes
for which they were used, and no proper inspection had been
made of the said electrical appliances before the eleetrie current
which eaused the explosion had been turned on; and that, had a
careful, thorough, and proper inspection been made of the said
appliances in use at the said plant at the time, the said current
would not have been permitted to escape, and the said explosion
would not have occurred.”

I'he defendants the Electric Steel and Metals Company
Limited, on their part, deny that the explosion was caused by
any negligence, carelessness, or incompetence on their part, or
that the eleetrical appliances owned by them were defeotive
They also say that the deceased man was not aeting within the
scope of his employment at the time he was injured, and was not
in the transformer house at the time by reason of the order or
directions of the ecompany’s superintendent or any other person
mn 1|H'II' =€ "\il’l‘ to \\ll‘l“' l'r("‘]‘ ”l" (i"("'fi"“' was 'l'ﬂ“l‘] to :”ll‘
did conform, 'l'hi"\‘ also say that, if the electrical appliances
owned and installed by the defendants the Hydro-Electrie Power
Commission of Ontario were defective, or if no proper inspection
was made, it was the fault of their co-defendants, the Hydro-
Eleetric Power Commission of Ontario, who, under their contract
with the Welland Power Commission, were to supply and install
"

Il appliances, wiring, ete., up to the transformer on the high

tension side, and provide such inspection as was necessary, They

ls0 deny that the Hydro-Electric Power (‘ommission of Ontario
were employed by them for the installation of the high tension
wiring, oil-switches, ete., these appliances being the property of
the Hydro-Electric Power Commission of Ontario, under a con-
tract signed between them and the Welland Power Commission,
whereby they were owned and installed by that Commission—
the defendants the Electrie Steel and Metals Company Limited
having an option to purchase them, should they desire to do so.

The defendants the Hydro-Electric Power Commission of
Ontario deny that the explosion of the oil-switch was caused in
consequence of their negligently connecting the high tension
wires with it. They also deny that the electrical appliances at
the transformer house were defective for the purposes for which
they were intended to be used, or that proper inspection was not
made thereof before the electric energy was turned into the oil-
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ONT. switch. They also plead that the injuries sustained by the
8. C. deceased man were the result of his own negligence, and not of

Howarra 8ny negligence on their part, and that he was not acting within

. the scope of his employment when injured, and was not-present
ErLecTric )

Steer aNp  in the station at the time of the explosion by their order or direc- Y
‘\IE‘E(':",‘;NCO'; tion or that of any person in their service to whose orders he was 4
L‘wl:rmc bound to muvl did mnf.urm. o .
STEEL AND In the Young action, the plaintifi says that the defendants b
‘“E“"‘f Co. the Hydro-Electric Power Commission of Ontario were engaged,
Sutherland, 3. o behalf of the defendants the Electric Steel and Metals Company
Limited, in installing a new electrical system with high tension
wires at their transformer station in Welland, and that, on the
date named, while doing so, and before carefully and prudently
completing the installation, the defendants the Hydro-Electric :
Power Commission of Ontario, wrongfully and negligently and i
without due inspection, turned on the electric current, thereby :
causing an excessive current to go into the oil-switch, and causing ¢
an explosion therein. He also says that the premises of the
defendants were thereby rendered dangerous and unsafe for the
officers and employees of the defendants the Electric Steel and
Metals Company Limited, and in particular himself.
.

The defendants the Electric Steel and Metals Company
Limited, in answer to the plaintiff Young's claim, say that, unde:
a contract between the defendants the Hydro-Electric Power
Commission of Ontario and the Welland Power Commission, the
former own the electrical system complained of by the plaintiff
the Electric Steel and Metals Company Limited having only ar

option to purchase it. They also say that if, therefore, the saidl
installation was not carefully completed, or if no proper inspectio:

thereof was made, or if the current was negligently turned o

or if the premises were rendered unsafe, it was the fault of tl
defendants the Hydro-Electric Power Commission of Ontario
The defendants the Hydro-Electric Power Commission «
Ontario deny that the injuries of the plaintiff were caused by the
negligence or that of their employees. They also say that t
electrical system was carefully installed and inspected befor
the current was turned on, and that the plaintiff was 1
injured by reason of an excessive current having entered th:
oil-switch. They also say that the plaintiff was not pres
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of the explosion by the

the transformer station at the time

vitation, direction, or order of these defendants, or of any

rson in their service to whose orders he was bound to conform H

nd did conform. They plead that his injuries were sustained S
!
yugh his own negligence El
1 M ETALS (
I'he work on the transformer station in question came to be !
e in thé following w I'he ste
1
d with power, entered into negoti ns ¢
1 (
¢ Hydro-Eleetriec Power Comm n of Ontar :
( Al for them to purchase a transformer
tten proposal, dated the 20th Januar 1914, from the (
ker-Wheeler Company Limited, which the cepted on the
January, 1914, and ler w I Crocker-Wheeler
any agreed to fur h them v 1t ( (
900 K.V.A. 45700 (Star), 26400 t It 90 110
three phase, 25 « ( ( insulate W r e I

1er And part of the data as to the transforme
1 900 K.V.A. 25 cle 3

rated in such proposal
tension 26400 delta connected

700 star connected high

nsion 100 volt I'aps to give 90,110 volts on low tension

| ransformer wound to operate with the high tension ter
tar connecte r a line vol of 45,700 volts a w

on terminals delta e « « fage f 100

I ndence followed between tl teel compan ind the

H 0 ric Commission « Ontario it the plan of their
ormer station and the location therein of the tr ormer
former is an apparatus which, by the utilisation of the

omena of magnetic induction, is used for the changing of

t wer value, or

ratio of electric potential from a higher
['his is done by allowing the electrie current to pa
wire of a rent number of turns

i insulated coil of

t partly surrounds an iron core

oil being wound so as that it par
which is entirely separate

secondary or low tension carrent
high tension current, passing

istinet from the primary o

gh the above coil, is generated in a second coil on the same

core, and frequently in close mechanical relationship to the
mary current

While it is the Hydro-Electric Power Commission of Ontario




AND

STEEL A
Meraws Co.;
Youna
v,

L AND
aLs Co,

N
Mer

Sutherland, J.

Dominion Law Rerorrs, [20 D.L.R.

who build the extension line necessary to supply the power,
and supply and erect the apparatus to carry it to the customer,
the actual contract for the sale and purchase of the power is made
with local power commissions, of which there was one at the town
of Welland.

The Hydro-Electric Power Commission of Ontario got in
touch with this local commission, and on the 12th April, 1914,
the local commission passed the following resolution: “That the
Hydro-Electric Power Commission of Welland request the Hydro-
Electric Power Commission of Ontario to build an extension line
to the plant of the Electric Steel and Metals Company Limited,
also to install the necessary equipment to be used in supplying
power to the above-named concern.  The said line and equipment
to be subject to be taken over by the Welland Hydro-Electric
Power Commission at any future date that they may be desired
to do so.”

In consequence, on the 16th April, the Hydro-Electric Power
Commission of Ontario wrote to the steel company as follows
“The Hydro-Electric Power Commission of Welland have passed
a resolution requesting the Hydro-Electric Power Commission
of Ontario to build the extension of lines necessary to supply
power to the plant of the Electric Steel and Metals Company
Limited, and also to install the nee

ry switches and equipment
to supply this power up to the transformers which are to be
installed by your company. That part of the apparatus which
under ordinary conditions would be installed by your company
and is to be installed by the Hydro-Electric Power Commission
of Ontario, will have to be charged for in the monthly power bills
of the Welland Commission, .., interest and sinking fund on the
necessary investment, the understanding being that your company
have the privilege of purchasing this equipment at any futur
time that they may decide to do so.”

To this the steel company replied on the 20th April as follows:
“We beg to acknowledge receipt of your favour of the 16th inst.
notifying us of the resolution of the Hydro-Electric Power Com-
mission of Welland requesting the Hydro-Electric Power Com-
mission of Ontario to build an extension to the necessary lines tc
supply power to our plant, also to install the necessary switches
and equipment to supply power up to the transformers. We are
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quite agreeable to the arrangement you mention, that the part
of the apparatus which is usually installed by the company will
in this instance be supplied by the Ontario Hydro-Electric people,”
ete.

These letters indicate what appears to be the practice, namely,
that, while local hydro-cleetric commissions enter into contracts
for the sale of power, they look to the Hydro-Eleetric Power
Commission of Ontario to undertake and perform such part of
the work as they are obliged under the contract to do, and so in

the-present case the Welland Power Commission ¢

anged with
and looked to the Hydro-Electric Power Commission of Ontario
to do the work mentioned. The construction of the line was
thereupon commenced by the Hydro-Eleetrie Power Commission
of Ontario; the actual work of constructing the apparatus outside
and inside of the transformer station and up to the transformer
being placed by them in the charge of one Miller, said to have
been a competent electrical construction expert.  He was appar-
ently given no written instruetions, and it is said that his instrue-
tions were that he should do the high tension construction work.

The duty of inspecting the high tension construction work was
placed in the hands of an electrical engineer named Johnston, em-
ployed by the Hydro-Eleetric Power Commission of Ontario.

The transformer was delivered by the Crocker-Wheeler

company at the premises of the steel company, and wi

et up in
the transformer room, in its designated place. It appears that
the steel company was desirous of having the Hydro-Electrie
Power Commission of Ontario do the secondary wiring for the
service transformer. Accordingly, on the 23rd July, 1914, they
wrote to the Chief Engineer as follows: “We hope you are not
overlooking the wiring of our transformer room. We are not
sure whether this will be done by the local Hydro-Electrie Com-
mission or by your men, but we think this work should be pro-
ceeded with immediately, so there will be no risk of a delay from
this end when the power is on the spot.” And again, on the 1st
September, the steel company wrote to the Hydro-Electric Power
Commission of Ontario as follows: “Yeur Mr., Miller, who is
working in our transformer house, appears to have had no instruc-
tions to put in the secondaries for the service transformer; and,

as we should like you to arrange to do this work, we shall be glad
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if you will give him instructions.” On the 3rd September, the
Hydro-Electric Power Commission of Ontario wrote to the steel
company as follows: “In reply to your favour of the 1st inst.,
in which you state that you would like us to arrange to do the
work in connection with the secondary wiring for the service
transformers, our instructions from the Welland Hydro-Electric
Commission were to do the 46,000 volt work only, and our work
has been arranged accordingly. In fact, we pointed out to
you in one of our letters some time ago that it was our under-
standing that you were to do all the secondary wiring. If it were
not for the fact that we have work mapped out for Mr. Miller
which is urgent, we would only be too pleased to undertake this
work for you on a cost basis,”

The steel company thereupon proceeded to do the secondary
wiring. The work of setting up the transformer and of doing
this wiring was under the charge of the plaintiff Young, an elec-
trical engineer employed by the steel company, and the actual
work was in part done by the deceased man Howarth, an electrical
mechanic.

The transformer is about eight feet high, oval in shape, and
about seven feet across. The object of the transformer is to
secure safety by the separation of the high potential primary
circuit and the low potential circuit, any contact between the two
in the converter being a source of danger. This transformer is
what is known as the oil insulated one, and care is required that it
shall be filled with the proper kind of oil. For the purpose of
leading the high tension wires into the transformer so as to connect
therein with the high tension coils, there are what are known as
“bushings,” or what may be termed insulated pipes through which
the high tension wires are brought down to the top of and intro-
duced into the transformer. Below the top of the transformer
and inside thereof is a board called the terminal board. The
bushings are carried through holes in the top of the transformer,
and in the terminal board and through them the high tension
wires are brought into the transformer, where they are “con-
nected up,” as it is termed, with the high tension coils, by tying
the ends with nuts or other appliances. The holes in the terminal
board are numbered, and it is said that the difficulty arose and
the explosion resulted from the fact that the high tension leads

pa=
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had been connected to points “three” on the terminal board
instead of to points “one.”

The evidence of an electrical engineer, named William Gordon
MecGhie, who examined the transformer shortly after the ex-
plosion, puts the matter in this way:

“Q. 40. What is underneath the boards? A, Immediately
underneath the boards are the leads that lead down to the windings
of the transformer; the points ‘three’ are connected underneath

the board by solid copper, which does not go through the windings,
and which caused in this case a dead short cireuit, or, in electrical
terms, a high tension neutral.

“Q. 41. The high tension wires are brought how into the
transformer? A. Through the high tension bushings.

“Q. 42. They go first through the oil-switch? A. The oil-
switch is there to allow the circuit to be broken safely and to
prevent arking. The switch will trip out in case of overload. In
order to break a switch of that high tension you have to have it
immersed in oil; there would be too much arking if you broke it
in the air.

Q. 43. These high tension wires were connected at points
‘three’? A. Yes.

“0. 44. And thereby caused a short circuit by reason of the
copper underneath? A, Yes.

“Q. 45. Where should they have been connected? A, The
high tension should have been connected to ‘one’ as shewn on
the diagram.

“Q. 46. What kind of a transformer do you call this? A. 0il
immersed, water cooled, three face, furnace transformer.

“Q. 47. Were any defeets found in the transformer? A. The
transformer was practically as good as when it was shipped from
the shop.

“Q. 48. As far as the transformer was concerned, was it in
safe condition? A. Yes, sir.

“Q. 49. Nothing defective about it? A. No, sir,

“Q. 50. What was the result of the short circuit? A. The
oil-switch would be so heavily overloaded it would not be able to
break the circuit safely. It would cause such a large ark inside
the switch, it would cause an explosion; in this case it was the
bottom of the oil-tank that was blown out.
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(_)EI “Q. 51. Was that evident from the examination you made?

8.C. A. Yes. I was more interested in the transformer, but I saw
Howanru that the oil-switch was blown out. There were three oil-switches,
. v.
LrLecrric i - B 3
STEEL AND “Q. 52. That would be dangerous? A. Yes, sir.
Meraws Co.;
Youna
A

and thiey were all blown out.

“Q. 53. Why were the oil-switches not serving their purpose?
Sl A. They are only supposed to be put to a certain capacity. Due
to the short circuit, they were so overloaded, they could not be
expected to serve their purpose.

“Q. 54. What caused the overload? A. The overload was
caused by the current which flowed through the short circuit.”

Upon all the expert evidence, it appears plain, and indeed it
was practically admitted, that the cause of the explosion was this
wrong connection. If the transformer fails to perform its func-
tions, and the high potential current passes into the interior
wiring, an explosion in the oil-switch is a natural result. It was
the duty of either the steel company or the Hydro-Electrie Power
Commission of Ontario, through its officials, to exercise a high
degree of care in making this connection and to inspect this par-
ticular part of the work before the power was turned on. The
steel company had bought the bushings with the transformer, but

it appears from the evidence that Miller put them up.

On the 23rd July, the steel company wrote to Mr. Gaby, the
Chief Engineer of the Hydro-Electric Power Commission of
Ontario, and said: “We hope you are not overlooking the wiring
of our transformer room; we are not sure whether this will be done
by the loeal Hydro-Eleetric Commission or by your own men,
but we think this work should be proceeded with immediately
80 there will be no risk of a delay from this end when the power is

on the spot.”

On the 27
Ontario wrote to the steel company, and among other things

th July, the Hydro-Electric Power Commission of

said: “We understand that you have the transformers and oil-
switches on the job complete with bushings assembled.”

On the 1st September, the steel company acknowledged a
letter from the Hydro-Electric Power Commission of Ontario,
in part as follows: “We beg to acknowledge receipt of your favour
of the 21st Aug., in which you asked us to supply you with copies
of all correspondence which passed between the Canadian West-
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inghouse Company Limited and ourselves, on the subject of the
oil-breakers.”

On the 24th September, the Hydro-Electric Power Commission
of Ontario wrote to the steel company: “We have instructed our
Mr. G. H. Miller to forward to you from the Eleetric Steel and
Metals station at Welland samples of several lots of transformer
oil.”

On the same day, they wrote to Miller as follows: “Confirming
‘phone message of the &

jrd by W. Amos, we ask you to forward
to our Mr. Dobson, Toronto [.:ll'lvl':llt»l‘)’. Strachan avenue, |»)‘
express, quart samples of oil carefully taken from the 900 K.V.A.
transformer, each of the 100 K.V.A. transformers, and from the
oil for the current and potential transformers. It will be satis-
factory for you to fill with oil and to place in service the current
and potential transformers without first drving them out, since
vou state that you have closely inspected the transformer wind-
ings and can detect no moisture on them,”

On the 14th October, Johnston made a written report to the
Hydro-Electric Power Commission of Ontario, in which he said:
“I have instructed Mr. Miller to be in Welland on Friday the 16th
to rnmplvl“ erection, so that the station ean be made alive for
service on Saturday morning.  Mr. Turnbull says expeets power
on Saturday morning the 17th. I expeet to be in Welland some
time Friday to see that station is O.K.”  Turnbull is the president
of the steel company. )

On the 17th October, Johnston scems to have considered that
the work which the Hydro-Eleetrie Power Commission of Ontario
had to do in connection with the high tension wiring and installa-
tion had been completed.  His evidence is that he had inspected
all the high tension work done by the Hydro-Electric Power
Commission of Ontario up to the transformer. In the trans-
former room on that day, and at the time of the accident, wer
Miller, Howarth, Young, a man named Lefevre, and Johnston.
The latter s

8 he did not inspect the furnace transformer, as he
did not consider it was part of his duty to do so.

Mr. by, the Chief Engineer of the Hydro-Electric Power
Commission of Ontario, gave evidence at the trial and said that all

of the high tension work should be inspected before the power was
turned on, and that, if this were not done, the inspector would
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not be doing his duty or carrying out the Commission’s instruc-
tions; also, that it is the usual custom to turn on the power after
inspection.  He said, also, that a man who was near the apparatus
when the power was about to be turned on should know it, as
there was apt to be danger, and the closer he was the greater the
danger. He said that he would let those know who had business
to know and might be near when the power was about to be turned
on

Johnston says that Young asked him when he was going to
turn the current on, and he replied, “Some time to-night,” and
as soon as he could get sufficient oil for the service transformer
switech. This was a switch that had to do with the serviee trans
former, but not with the furnace transformer. He said he asked
Young if his furnace transformers were all right, and Young
replied “Yes,” and that thereupon he said, “We can turn on the
current in five minutes,” and went over to the transformer house
Young following him. Young says that Johnston said to him
“Are you ready?” and he replied “Yes,” meaning as to his part
of the work, namely, the low tension wiring of the transformer. He
says that Young did not say he was going to make a test. I
also says that he knew the power was going to be turned on
but expeeted to have some further warning. Johnston further
says that he then did what was necessary to prepare to turn o
the current, all the men mentioned being present and able to se
what he was doing. While he thinks that the men knew that he
was about to turn on the power, he cannot say that he gave them
a definite warning or notice to that effect. He says that he the
went to the lever for opening the oil-switch, which was on the
outside of the wall in the furnace-room, and that, when he pulled
the remote control-switch and the current came on, there was ar
explosion, the oil in the switches was ignited and scattered around
and the men were burned and injured thereby.

It appears that Miller and Lefevre also died as a result of
their injuries,

The work had been practically all done before the actual
written agreement between the Welland Power Commission and
the steel company was executed. It is dated the 15th October
1914, and provides for the steel company taking power exclusively
from that Commission from the date thereof to the 19th December,
1929. It contains, among other terms, the following:—
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“2. (j) The customer shall erect a sub-station approved of by
the Commission, and shall supply, install, and operate the elec-
trical equipment in the same manner as instructed by the Com-
mission. The customer shall be responsible for the proper in-
spection and maintenance of all this station equipment, except

such as has been installed by the Commission.”

(e) The customer shall select and use transformers and
apparatus suitable to receive the eleetric power produced by the
apparatus of the Commission all apparatus, machinery,
and wiring to be approved of by the Commission.”

The first important question for me to determine is, who
actually took the high tension wires through the bushings in the
top of the transformer and through the holes in the terminal
board, and connected them with the high tension wires under-
neath?

Two men at the trial testified that they saw Miller doing work
inside the top of the furnace transformer, which would seem to
point plainly to his having made the connection. One of these
is the plaintiff Young, and the other is a labourer named Thompson.

At the inquest, which was held soon after the aceident, and
when he was still suffering severely from his injuries, Young was
asked whether Miller had made the connections inside the trans-
former and through the terminal board, and his evidence then
appears to have been as follows: “1 presume he did the connecting

I could not say.” At the trial before me he said: “I
saw Miller with his hands through the holes. It was a work of
feeling more than seecing. He made the connections
This was a month or six weeks before the aceident.” He en-
deavoured to explain the apparent discrepaney in his evidence
by stating that at the inquest he was still suffering so badly that
his mind was in a state of confusion, and he could not recollect
clearly what had occurred.

Thompson, at the inquest, in reply to a question, “ Had Miller
anything to do with the putting in of the transformers?” gave the

answer, “I don’t know, I never saw him do anything like that.”
At the trial he said that he saw Miller fixing wires in the trans-
former room. He also said: ““ He fetched the big wires from above
and connected them with the small wires in the hole; he was work-

ing with the wires in there, the thick wires outside and small ones
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ONT. inside, about an hour with his hands in the hole, on one day about

8.C a month before the accident.” He was also asked certain ques-

Howarra tions and gave the following answers at the trial:
v
EvLecrric :
\-l\'“-lv' \“;" nection with it at the inquest? You mentioned that at the

Meraws Co,; . . . ;
Yousa  inquest didn't you? A. I think so, I am not sure.
B “Q. You were examined all about this at the inquest? A. Yes

:l';['.‘"ﬁ‘zl'"h “Q. You told it all at the inquest? A. Yes.

“Q. Did you tell about the bushings and the wiring in con-

“Q. Explained what you are telling now? A. Yes, just the
Sutherland, J, i
same.
The eontention on behalf of the Hydro-Electric Power Com
mission of Ontario is, that the expression “up to the transformer’’
is to be construed to mean that it was no part of their duty to

Il. While the

word “to” has various meanings, such as “in a direction toward

take the high tension wires into the transformer at

or “toward and ending at,” it seems to me that in the present case
it must mean more than this. The power was to be supplied by

the Hydro-Electric Power Commission of Ontario. The work of 1 .
the Commission was not effective for the purpose of introducing
the power until their high tension wires were brought into contact
with the high tension wires inside the transformer and these wer
tied together. The introduction of the high tension wires into
the transformer, and bringing them in contact with the high ten-
sion wires therein, and tying these together, was an imporiant
mechanical work and one which might be the oceasion of great
danger unless properly done. It was the Hydro-Electriec Power
Commission of Ontario which was furnishing the high tension
current and, erecting the apparatus for that purpose. They seem
to require and are given extensive powers under the Act. They
are equipped with skilled and competent men to construct
install, and inspect. It seems to me that—the contract not being

clear as to who was to make the connection within the trans
former of the high and low tension wires, and it having been found
by me that Miller, having erected the bushings, carried them
through the top of the transformer, thereby bringing the high
tension wires into it, and made the connection therein between
the high tension wires—the principle enunciated by Lord Black-
burn in Mackay v. Dick (1881), 6 App. Cas. 251, at p. 263, can
well be applied. This is what he says: “I think I may safely say,
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! as a general rule, that where in a written contract it appears that ONT. ¥
i both parties have agreed that something shall be done, which 8. (

cannot effectually be done unless both concur in doing it, the gowanm

construction of the contract is that each agrees to do all that is I “: - ‘
X necessary to be done on his part for the carryving out of that thing, Srers A b |
though there may be no express words to that effect, What is \]'\‘ sodbal
the part of each must depend on circumstances.” . v S
While the evidence of Young and Thompson is perhaps not \“,l,‘
as satisfactory as it might be, I am unable to discredit them where METALS Co.
they say in definite terms that they saw Miller making the con- st L
t nections or doing the work which must obviously have been for
that purpose. 1 find, therefore, as a fact, that he made the cor
nections, and did so in the course of the work of which he was in
charge, as construction foreman for the Hydro-Eleetrie Power Com
mission of Ontario. I am unable to see from the evidence that,
before turning on the power, Johnston made that careful inspec
tion of the transformer, and the connection between the high and
low tension wires therein, that, i the circumstance It w
proper for him to make. Young and Howarth had been engaged
in setting up the transformer and in doing work upon it, and I
un unable to see that there was any negligence on their part in
being present in the transformer room of their employers, the
teel company, at the time the aceident occurred I
think, the duty of Johnston to warn them specifiea fore
turning on the power, to keep a reasonably safe distance from the
furnace transformer and switches
Upon these findings, I come to the conclusion that the explosion
oceurred through the negligence of the employees of the defend
ants the Hydro-Electric Power Commission of Ontario, and that
these defendants are liable in damages, unless a defence set up
by them is available as an answer. This defence is that, as the
Commission is an “emanation from the Crown or an agent of
the Crown,” discharging duties in the interest of the public and
without profit, it cannot be made liable for an act of negligence
such as that in question hercin. The Power Commission Act is
R. 8. 0. 1914, ch. 39. Counsel for the plaintiff referred to the
Interpretation Act, R. 8. O. 1914, ch. 1, see. 27: “In every Act,
unless the contrary intention appears, words making any asso-
ciation or number of persons a corporation or body politic and ‘
corporate shall (a) vest in such corporation power to sue and be S
.

tl
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sued, to contract and be contracted with by their corporate name,
to have a common seal,” ete. In both the original Act creating
the Hydro-Electric Power Commission of Ontario, namely, 1907,
7 Edw. VII. ch. 19, and in the present Act, a Commission is created.
Nowhere, however, are they expressly made a corporation or body

@3 politic and corporate. But under the present Power Commission

Act, there is a section (16) in the same terms as sec. 23 of the
original Act, and to the following effect: “Without the consent
of the Attorney-General no action shall be brought against the
Commission or against any member thereof for anything done
or omitted in the exercise of his office.” It is said that in the present
cases application was made to the Attorney-General, some time
after the actions were commenced against the steel company, for
his consent to the actions being brought against the Hydro-
Electric Power Commission of Ontario also; and, such consent
being given, the defendants the Hydro-Electric Power Com
mission of Ontario were accordingly added.

It secems to me that it is implied in this consent that, if the
Commission should be held to.be liable in the actions, judgment
may be pronounced against them. I think this differentiates
these cases from such cases as Graham v. Commissioners for Queer
Victoria Niagara Falls Park (1896), 28 O. R. 1, and Roper ¢
Public Works Commissioners, [1915] 1 K. B, 45, and cases therein
referred to. Reference also to Re City of Ottawa and Provincia
Board of Health (1914), 20 D.L.R. 531, 33 O. L. R. 1.

The deceased man Howarth was a young man and unmarried
and was at the time of the accident earning regularly about
850 or 860 per month. He lived part of the time at home, and
assisted his parents with money before the father died, and
according to the plaintifi’s evidence, gave her more money there-
after. There were other three children. In the circumstances
and having regard to future contingencies, 1 think a fair sum
for me to allow as damages would be £1,000.

The plaintifi Young was at the time of the accident 33 vears
of age and earning $160 a month. He was badly burned and obliged
to remain in the hospital for five weeks. He left it for a time, but
went back again to have some “skin grafting done.” He was
burned on the face, neck, hand, left arm, and down the back. He
testifies that he was in perfect health before the accident, hut
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that his nervous system has been badly affected. He says, further,
that his left arm is still “tied” in consequence of a skin formation
resulting from the burn and that he cannot lift it above the shoul-
der. The medical testimony is to the effect that this may be reme-
died in good part by a further operation. Hospital, medical, and
drug bills, and bills for supplies and appliances, were put in,
amounting to $1,100. When examined for discovery, this plaintiff
said that he did not expect to pay some of these bills. His expla-
nation at the trial about this was that he expected the defendants
to do so. He was paid his wages by the steel company up to the
15th February, 1915. He has for some time past been associated
with Mr. Turnbull in another company, where, upon the evidence
he is probably earning as much money as before the accident.

While on the whole he has made a good recovery and may still
improve, it is difficult to say to what extent the nervous condition
in which the accident has left him may affect him in future. He
has, no doubt, also suffered considerable pain. I have concluded
to fix his damages at $2,500,

Each of the plaintiffs will therefore have judgment for the sums
mentioned, with costs, as against the defendants the Hydro-
Electric Power Commission of Ontario

The actions will be dismissed as against the steel company, but

under the circumstances, without costs.

HUNT v. BECK.

Ontario Supreme Court, Appellate Division, Mervedith, C.J.0.,, Garr Maclaren
Magee and Hodgins, JJ.A. March 21, 1916

Warers (§ 11 C—87 DAM—INTERFERENCE WITH LOGGING—ONUS
In an action for deprivation of freshet-water, by placing stop-logs in a
dam, the burden is upon the plaintifi to prove the water was lessened
to an extent sufficient to interfere with the floating of his logs down
stream
[Hunt v. Beck, 27 D.L.R. 777, 34 O.L.R. 609, affirmed.]

ArpeAL by the plaintiffs from the judgment of Bovp, €., 27
D.L.R. 777, 34 O.L.R. 609. Affirmed.

T. P. Galt, K.C., and U. McFadden, for appellants.

G. H. Watson, K.C.,and 7. E. Williams, K.C., for defendants,
respondents.

Garrow, J.A.:—A great many reasons are given in the
notice of appeal why the judgment should be set aside, but
it is evident from the course of the proceedings and
from the argument before us that the one supreme point
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in the case raises a pure question of fact and not of law,
and that point is, did the act of the defendants in putting
in the stop-logs in the dam at Carpenter Lake retain from the
plaintifis the freshet-water to the use of which they were entitled,
to an extent sufficient to interfere with the process then under
way of floating the plaintiffs’ logs down stream? If that fact
has not been established, no question of law ecan possibly arise,
and the plaintiffs’ case must fail.

The burden of proof, of course, rested upon the plaintifis.
This they undertook to satisfy by calling a very large number of
witnesses, much of whose evidence, describing experiences in
other seasons and other more or less irrelevant matter, is really
of very little use. The real matter is confined within narrow
compass. The defendants admit putting in the stop-logs. The
only dispute is whether they were put in on the 9th May or the
11th. The learned Referee held, upon the evidence, that the
weight of evidence upon this point was with the plaintiffs. Th
learned Chaneellor evidently considered it a matter of minor
importance whether it was the 9th or the 11th.

My own impression, after reading the evidence, is that the
learned Referee’s conelusion as to the faet, that they were put in
on the 9th, is probably correct, and that the circumstance, bearing
as it does directly on the issue, is certainly one of sufficient im
portance to require it to be seriously considered, of course i
conjunction with the other facts in evidence.  The learned Refere
however, evidently treated it as crucial, which I think, carrics
its importance much too far. The real question is as to the
probable condition of the spring freshet at the time the logs wer
placed in the dam by the defendants’ servant—was it practically
over then, or was it still in sufficient vigour to have accomplishe!
the plaintiffs’ purpose if left alone? If it was not, then the act
was harmless. And it was, of course, harmless unléss it can b
said that not only was some freshet-water impounded, but that
enough was so impounded as injuriously to interfere with the

plaintiffs’ operations. It is, of course, a circumstance of impor
tance that the fall of the water and the placing of the logs in the
dam synchronise, as it is said by the learned Referee, but not
conclusive, and it may even be a misleading, circumstance
unless the surrounding circumstances are examined with some
care,
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The circumstance of chief moment is, what was the actual
condition of the water in the river for a few days before and im-
mediately after the day when the logs were replaced in the dam,
which I will assume was on the 9th? John MeKay, the plaintifis’
foreman, was in ¢

rge.  He says they were into the Thessalon
river out of Wood’s ereek on the 6th May. There was fair water
for driving for the first two days. After that it commenced to
fall; “we were down to almost nothing at all . . . About
the 9th or 10th May, along there.” And the plaintiffs’ case in
this respect, upon the evidence, cannot be put any higher than
it is placed by Mr. McKay’s evidence.

On the 9th, Mr. Hunt says, he went upstream, leaving camp
about 2.30 p.m., according to the evidence of Mr. McKay, the
foreman, hunting for water.  On the way he met the defendants’
witness Tavell, the man who closed the dam. Tavell in his
cross-examination says that Hunt told him when they met “ that
the water was all gone.” And Hunt did not, when examined,
so far as I can see, deny that he had made that statement.  Tavell
also said that he closed the dam between one and two o'clock
p.m., and at that time very little water was flowing over the sill,
not more than an inch, he considered; so little, in fact, as to make
it quite impossible that it could have had any appreciable effect
on the drive before Mr. Hunt left.

Mr. Hunt's statement apparently agrees in a general way with
MeKay's statement when he speaks of the water as sufficient only
for the first two days, while by the 9th or 10th “along there, they

were down to almost nothing at all”’—a statement which seems
to me to go a long way towards supporting the defendants’ con-
tention that the real trouble was not the closing of the dam, but
that the spring freshet had practically ceased when the dam was
closed.

Carpenter’s ereck is only one branch of the river Thessalon,
and not even, on the evidence, the main branch. In addition,
other streams empty into the river below the dam and above
where the plaintiffs’ logs were, such as Wood's ereck and Cassidy's
creck, the former slightly larger and the latter somewhat smaller
than Carpenter’s creek; and, in addition, there is the so-called
main or northerly branch, about the volume or strength of
which there still seems to be some mystery.
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It would, of course, be nonsense to suggest that only Car-
penter’s ereek carried freshet-water. If there was freshet-water
in it, which is the plaintiffs’ theory, there must have also been
freshet-water in the other branches, all of which would reach the
plaintifis’ logs unimpeded, together with the not inconsiderable
leakage which, the evidence shews, existed in the Carpenter's
creek dam. So that, if something over one-half at least of the
alleged freshet was still reaching the plaintifis’ logs, notwith-
standing the closing of the dam, the language of both Mr. MeKay
and of Mr. Hunt, before referred to, would be at least inaceurate

On the other hand, if the freshet for all useful purposes was then
over, as I think, upon the evidence, it was, and the closing of the
dam therefore practically harmless, what they deposed to would
be quite in line with the other apparent faets,

I think the appeal fails and should be dismissed with costs.

Merepirh, C.J.0., MacLareN and Hobains, JJ.A., concurred

MaGeg, J.A.:—On the assumption that the plaintifis in th
spring of 1914 had only heen able to float what logs they did I
the aid of water stored by the defendants in their storage-dams-
I would fully coneur in the dismissal of the appeal. The evidence
as to that would lead me to the opposite conclusion, as it did th
trial Judge. d

But, in the absence of direct evidence as to the closing of the
defendants’ dams being the cause of the stoppage of the water
and not the sudden failure of the spring freshets, 1 do not fe
warranted in differing from the result arrived at by my colleagues
though I would have drawn the same inference as the trial Judge in
the plaintiffs’ favour.

I therefore agree, with considerable hesitation, in the result

Appeal dismissed.

BEDARD v. CORP. OF LOCHABER WEST.

Quebec Court of Review, Archibald, A.C.J., Charbonneau and Demers. J
February 12, 1916.

Hicuways (§ V A 2—-250) —CrLosING  BRIDGE — DAMAGES — Liasiiiry or
MUNICIPALITY TO ABUTTING OWNER,

A municipality having the power to close a bridge forming l'mrl of
highway is responsible for the immediate damage caused thereby to
abutting owner. The latter is entitled to be indemnified for the loss
access and the losses directly resulting therefrom in conneetion with 1!
working of his farm.

[Arts. 356, 1053 C.C Que.; Art. 527 Mun. Code, referred to.]
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Review of the judgment of Chauvin, J., Superior Court of
the Distriet of Ottawa, rendered June 16, 1914, which is con-
firmed

I'he plaintiff was the owner of a farm in the township of
Lochaber. For more than 28 years his farm was, on the north,
conneeted with the publie road by a bridge over a creck, built by
the defendant, and this bridge was his only access and exit. On
1912, the defendant destroyed this bridge I'he plain-

June
tiff sued the defendant, complaining that he was thus deprived
of all communication with the public road, and was suffering
lamages for an amount of 81,850

I'he defendant denied the damage, and alleged that tnis bridge

1s¢ to the plaintiff only and was in a dangerous state;

hat, on the petition of many ratepayers, the defendant had

aad and the bridge

lopted a by-law to that part of the 1

d open another road to the north-west of the farm; that the

intiff had access to the new publie road, and that the ¢l

een done in the interest of the public
he plaintiff answered that the proceduresfor the opening of
road was illegal and a flagrant injustice to the plaintiff

t it was an abuse of power on the part of the defendant, which

d exeeeded its jurisdietion; that it was opposed to the interest
the publie; that this change in the road had only bheen made
the defendant to avoid conforming to a judgment of the
Superior Court in a case between the same parties, in which the

efendant had been condemned to a fine for not keeping that
oad in a proper condition, and that the defendant had acted by
engeance in suppressing that road

I'he Superior Court maintained the action by the following
1lgment

Considering that the defendant, in closing the bridge and that

rt of road of division No. 1 in virtue of by-law No. 7, dated
February 5, 1912, to open another public road at the north-

tern extremity of the property of the plaintiff, has deprived
the latter of the exit which he had on the [nlhlh' road, causing
him damages for which he is well entitled to sue;

Considering that this by-law No. 7, closing the road and bridge
huilt 28 years ago, has been adopted without any reason of public

nterest and to please people hostile to the plaintifi and who had

Conp. o
Locuases
Wes
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no interest in the old or new road, and that the act of the de-
fendant is an unjust abuse of power and injurious to the plaintiff;

Considering that a municipal corporation is responsible for the
damages that it caused to riparian owners in the closing of a public
road, and more particularly in the circumstances as those in the
present case;

Considering that the damages suffered by the plaintiff are the
following:—Cost of a bridge and part of a road leading to it on
the property of the plaintiff, to obviate the inconvenience arising
from the lack of aceess to the publie road, $250; loss on the erop
of 1912 of 120 bushels of barley at 48 cents, $57.60; damages
aceruing from loss of profits on milk and difficulty of transporting
milk to the cheese factory, $75.00; making a total of damages
amounting to $382.60.

The Court condemns the defendant to pay to the plaintiff the
sum of $382.60, with interest from the date the action was insti-
tuted, and costs,

Arthur Desjardins, K.C., for plaintiff.

T. P, Foran, K., for defendant.

The judgment of the Court was delivered by

Demers, J.:—1I cannot admit the principle that from th
moment that a corporation is authorized to do something, ever
when it injures the rights of others, it is not held to any com
pensation.  All the French authors agree on this point.  In the
exercise of a right, we must not injure the rights of others, I
the state of society the right of everyone is necessarily limited |y
the rights of others. The corporations have no privileges in th
respect.  They are subject to the civil law in respeet to thei
contracts, quasi-contracts, délits and quasi-délits.  Art. 1053
therefore, applies to them, and that is the meaning of the first
paragraph of art. 356 C.C. A private Act applies to them i
their relation to individuals.

The question to decide is, therefore, this: Is Bedard injured
in his rights? He had a right to this road because it was a publi
road; we must thus treat: “a road which is used as a commo
(3 Proud’hon, Property, No. 820).

It was the only road of the plaintifi. Could the council suj
press it purely and simply. No, notwithstanding art. 527 of th
Municipal Code. It would have been necessary to expropriat:

place to reach a highway’
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the property of the plaintiff Art 7 of the Municipal Code

must, therefore, be interpreted according to common la I'he
plaintiff possessed in this road more rights than the publie in
general. Had Bedard the right to ask that the municipality

continue to supply him with a road to give him exit from his

farm as before? Undoubtedly. The corporation could remove

this road, but it had to make it

cach the farm of Bedard without

causing him any additional expenses in the operation of his farm

Is this what it has done? Theoretically we must answer yes.
Practically it is no, since 1) No part of the farm which i

cultivated and can be cultivated is on that side. The defendant

should have gone up to this latter part of the farm of the plaintiff
& I |

md leave him the same exit as before 2) Morecover, this change

necessitates, on the part of the plaintiff, the building of a new

road on his farm. It is the same as if, instead of leaving a street

in front of a house, the town closed it and made it pass on the

gide; thus obliging the proprietor to change the access to his

house. Therefore, front road or way of exit, it is all the -same
it affeets the enjoyment of the proprietor

I'he diversion or change of a road alway flects private owner

1w« well g8 all changes in streets, but the damages thu Tered
wre generally not direet nor immediate I'hus a road going up
grade and leading to a village is diverted; what produce
onger route is a remote damage But I think if we examine the
urisprudence, if we analyze the different cases where it |
granted an indemnity, we arrive at this conclusion: the damag
must be direct or immediate, or, if we prefer ( to give
‘L‘El to an |Illl’l|||:|“. l‘ VI# mjur whiel comp ned «
neither direct nor immediate, there is no recourse
IFor these reasons, I am of opinion to confirm the judgment
quo with costs Judgment aflirmed
EMARD v. GAUTHIER.
Quebee Court of Revie hart ¢ Deme “ JJ
February 91
Mecuan1es' LIENS (§ TH1—10)— PRIVILEGE OF MATERIALMAN Prioniry
OVER PURCHASER
Under arts, 2013-20131, C.C. Que., no delay is fixed for registration «

the privilege of a supplier of materials ind the latter | no priority in
respeet of his hypothecary privilege over a purchaser of the land who
registered his title prior to the registration of the privilege

Brunswick v, Courval, 49 Que, 8.C. 50, distinguished; Carriere
33 Que. 8.C. 423, 18 Que. K.B. 176; Lalonde v. Labelle, 16 Qu
, referred to.]
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LEviEw of the judgment of Chauvin, J., Superior Court

rendered December 24, 1913, which is affirmed

alidity of privilege for

I'he action is one with. regard to the

upplying materials

[he plaintifi alleges that he delivered to the defendant ma k
terials worth $193.63 for a building he was erecting for himsel 4
at Montreal. Subsequently, on March 26, 1913, the defendant
having "sold this immoveable to the mis-en-cause, the plaintifi
notified the latter of the account due him by his vendor ) 3

April 11 following, the plaintiff registered a privilege as supplier
ol materia on the mereased value brought to the butlding by
his materia md on the next day he gave a notice according
to the de ( ind the On April 14 he took
i tion agan t! lefendant bringing imto  the 1t the pu
chaser il asked f idgment again the defendant and tl
cknowledg of | ege on t d 1mme 1hle
her owner conte | this privile |
| | been registe 13 d own contra (
| 1 n re 1 0 e 1 could |
he plan rep ! A )y matters « t |
| erved
On | ’ | | he took an action agair
thie ntil m radiat t pr ( ove mentioned
(On mot i« of the onsent of both p
he two case msoli | ( r of Court to mal but
one ease
Superior Court maintained the action of the plaint
he fendant for $193.63, but it rejected it towards tl
LS~ ause; it admitted the defence and the action in radiatior
of the mis-en-cau and declared that the privilege in questior

was illegal and null, with all costs against the plaintiff, except

those of an action by default against the defendant Gauthier

Here are the “considérant of the Superior Court

Considering that although there is a delay fixed by art. 2013/

for the registration of the privilege of the workman and other

there is none for the supplier of materials, and that the delay «

3 months granted to the said supplier by art. 2013/ applies on

in the case of materials supplied to a contractor, when the notic




ma

29 D.L.R. DomiNion Law Rerorts

given to the proprietor before the delivery of these materials |

the effect of a saisie

¢t by a third party, and that the application
of this exceptional provision in matters of privilege cannot b
extended to any other case than that provided by the said artiele
Considering in consequence, that there is no delay fixed for
the registration of privilege of a supplier of material
Considering that the nature of this privilege granted by art
20131 to the supplier of materials, differs from the other privileg

mentioned in the said article, being stvled

not having priority over other hyvpothecar egistered pr
iously (art. 20135) and no delay being spec tl riecht
egistration of hyp e, the une as for ordinary hvpot he
o lering that tl DI ege ral on (
1 registration
Considering that on Ma 6. 1913 | |
\ ¢ has aecquire he oy Der e d it Gia
! had his title registered, the right hvi
nard registe I ( | N
1 y the provisions o I 131 and to art. 2103
thu Al 1 ! 1ol | ]
(] wrt, 2013
he Court condemns the defendant, J G
the plaintiff, Rayvmond Emard, the sum of $193.63 n
1 the costs ol an action not contested
Rejects the t er of the plaintiff, Ravme
mard, and his action as to the » ¢ Vall |
Maintains the action in radiation of the said Adrien Vallée
Declares the registration of inscription. taken by the said
Ravmond Emard, under No. 211,559, of the Registry Office of

he Counties of Hochelaga and Jacques-Cartier, illegal and void
Orders the registrar of the registry divisions for the countic

f Hochels

stration, the whole with costs against t

ga and Jacques Cartier to strike off the said inseription

e plaintiff, Ray

mond Emard, except the costs of an action by default

lean Gauthier, as above adjudged
Wonty & Duranleau, for plaintif
Sénéecal & Gélinas, for mis-en-cause
CHARBONNEAU, J In his factum the plaintifi Vallée com-

lains of the fact that the mis-en-cause has taken this second action,

bonnean, J,
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when, in his defence, he could have obtained the radiation of this
registration at the same time as the setting aside of his action.
It is possible that in sound procedure the appellant is right and
that demand of radiation might be considered as an aceessory
conclusion of the defence produced against the action to have
deelared the privilege valid, but this means which could have been
the object of a defence against the action in radiation, and which
was not invoked in time to obviate the multiplication of costs
complained of, cannot be invoked now that the parties, by consent,
have joined the cases in order that they be decided by one judg-
ment,

On the merits of the question we have to ascertain if the
privilege or hypothee of the supplier of materials must be regis-
tered before the sale of the immoveable to a third party in order
to keep its value and in opposition to a third person acquiring it.

It results from the law as it is now laid down in the Code after
it had been amended, that the privilege or hypothee (it matters
not as to the name) of the supplier of materials, must be registered.
It is true that art. 2013a gives to the supplier of materials a privi-
lege on the inereased value of the immoveable. It is true also
that art. 2013a gives the 5th rank to this privilege, but in the
following articles, 2013b to 2013/, it is stated how this right of
preference exists. It is well stated in 2013b that the day labourer,
the workman, the builder, will have a privilege without registra-
tion during the completion of the works, and with registration
after the work is done, provided that this registration be mad
within 30 days, also on certain similar conditions in 2013¢; 2013/
indicates specifically that the sale to a third party will not affect
his privilege provided the formalities of a, b, ¢, have been followed
which indicates very clearly that this article only relates to day
labourers, workmen and builders.  2013g to 20131 indicate in
what manner the privilege of the supplier of materials exists and
must be exercised, as well in regard to saisie-arrét put in the
hands of the owner as in regard to the affectation of th
immoveable and it results from those articles that this privileg
which now bears the name of hypothee, will rank, after its regis
tration, after the hypothees previously registered.

According to articles 2015 and 2085, privileges take effec!
ve the

with regard to immoveables only if they are registered, s
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exeeptions specifieally mentioned in the Code by art. 2081 and
other special pl'u\hinn\. We have been told that the amendment
made to arts. 2013 and 2013a had for effeet, in adding the claims
of the supplier to the other privileges, to assimilate it to the elaims
of the day labourer, the workman and of the builder, and to give
it consequently a privilege without registration during all the
time of the construction.  But what well demonstrates that this
was not the intention of the legislator, is that 20136 and ¢ were
amended and 20130 was left intact. It is neeessary not to lose
sight of the beginning of art. 20135, which is the key of all this
additional disposition introduced by 57 Viet.  All the rights of
preference or of privilege exist in the manner provided; in the
articles which were introduced up to 20136 inclusively, the privi-
leges are only established in principle.  Their existence and the
exereise of the privileges which flow from them depend absolutely
upon arts, 2013 to 201:

I would myself be much at sea to tell why the legislature has
made this amendment thus, but it would be unimportant to find
the solution of this question.  From the law as it is laid down now,
the privilege of the supplier introduced in 2013 and 2013a can
only exist by the registration of 2013l As this registration had
no determined duration and the law does not attribute to it any
retroactive effeet, it cannot be opposed to the purchaser who has
acquired for value under a title duly registered before.  The
case of Brunswick Balke Collender v. Courval, 49 Que. S.C°. 50,
related to a ease altogether different sinee it is there a que stion of
the privilege of an architeet, which was already mentioned in
art. 2009, whilst the elaim of the supplier is not. It must zlso
be observed that there is not, relatively to the architect, any
specifie proviston as the one found in art. 2013/ relative to suppliers
of materials.  We cannot, under the pretext of defining the
intentions of the legislature and to better the law, suppress a
formal provision which remains on the statute even if it was
evident that it was by mere forgetfulness that this provision was
not made to disappear.  Lven in the case of the architeet, who
would not have under the law as it is, any specified delays for
registering, I think he should follow the same rule which has been
laid down in the present case, especially in regard to art. 2085, C.C,
For these reasons I suggest the confirmation of the judgment in

the first instance.
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Demers, J.:—Arts. 2013 and 2013a say that the supplier
of materials has a privilege. Art. 2013! says he has an hypothec.
Some people have concluded from this that he has two rights, a
privilege and an hypothee. This interpretation was rejected in
the case of Carriére v. Sigouin, 33 Que. 8.C'. 423 and 18 Que. K.B.
176.

Others have maintained that the supplier of materials had
but a mere hypothee, an interpretation which some vainly tried
to make prevail in the case of Lalonde v. Labelle, 16 Que. S.C.
573.

The interpretation which conciliates these two articles ought
to be adopted. It is a real right of the nature of the privilege and
of the hypothee. It is of the nature of the privilege and art. 2094
would be applicable to it; it even prevails against the vendor.
It resembles the hypothee in that it does not take priority over
hypothees previously registered.  The reason is that it is submitted
to the formality of registration (art. 2083, 2013/, see Form A
of 2103) and that no delay is given to it for this registration.
(2083-2130 C.C.).

And sinee it is so for hypothees which are a kind of alienation,
it is logical to apply the same principle to the case of alienation,
art. 2013/, In order to protect himself, the supplier should then
register immediately.

We have been referred to the ease of Brunswick Ballke Collende
v. Courval, 49 Que. 8.C. 50, in which it seems to have been decided
that the architect has a privilege against his creditors as long as
he registers in the 30 days provided by art. 2013, although it is
not formally mentioned in that article. It is to be noted that the
claim of the architeet as well as that of the builder only exists
when his mandate is accomplished: namely, that® the house is
completed.  We could, perhaps, give this extension to the privi-
lege of the supplier of materials were it not for art. 20131, which
is formal.

The case of the supplier of materials is different; the latter's
right runs from the time of the supply, and it is probably on
account of this that the law makes a distinction. However, it
may be the case is settled in the case of the supplier of materials
in conflict with the hypothecary creditor, and the decision re
Brunswick v. Courval, supra, cannot be followed.
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VILLANI v. CITY OF MONTREAL.

Court of Review, Charbonneau, Demers and Guerin, JJ
February 29, 1916

Quebed

Triar (§ 11 C 8—110)—QUESTIONS FOR JURY—N EGLIGENCE,
Negligenee is a mixed question of law and faet, and is therefore a proper
subject to be determined by a jury under the irt's instructions; their
findings, if in accordance with the pleadings and evidence, are final, and
cannot be disturbed
[See also Security Life Ins. Co. v. Power, 24 Que. K.B. 181; Montreal

v. Gamache, 25 D.L.R. 303, 24 Que. K.B. 312; McPhee v
R.Co., 23 D.L.R. 561; Porter v. O'Connell, 43 N.B.R. 458.]

Esquimalt, ete

Review of the judgment of Saint Pierre, J., Superior Court,
rendered on the verdiet of a jury, April 23, 1913, which is con-
firmed by the majority of the Court of Review

Brodeur, Bérard & Calder, for plaintiff.

Lawrendeau & Archambault, for defendant.

CHARBONNEAU, J. (dissenting) :—Every time that a Court of
" Review or a Court of Appeal is asked to adjudge in a ease tried

by a jury we are referred to art. 501 of the Code of Procedure
and we are told: “ Do not touch that verdict, the jury is
sovereign, absolute, and must be held to be infallible, unless
its verdict be completely foolish.” It is absolutely what this
article says in a little more judicial terms. The law says in effect:
unless this verdict be of such a nature that the jury in exam-
ining all the evidence, could not have reasonably rendered it.

Arts. 498, 501, C.C.P.

It would be an insult thrown at the face of twelve citizens,
well selected and who, on simple questions of fact, not being em-
barrassed by quibbling doetrine, are in a perfect state to judge.
But it happens that the law is often mixed with the facts, and the
answers of the jury are most of the time not only an ascertainment
of fact but an affirmation of law. This is due to the practical
impossibility of discerning the facts from the law so as to be able
to present questions purely of fact to the jury. Many have
worked at this task, as well on the part of the Bar as of the Judges
and finally it was ‘ound that the results were not satisfactory.
We have then adopted stereotyped questions which all essentially
comprise matters of fact and law. It is exactly so in the present
Two accidents happened to the plaintiff, the first one on
February 12, 1912, in which accident he broke a bone of his left
leg in falling on the sidewalk at the corner of St. Denis and St.
Catherine Sts., the second in tripping, his leg still weak, against

case,

Statement

Charbonneau, J,
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one of the stones of the sidewalk at the corner of 8t. James and
St. Catherine Sts.  The jury
had in fact happened, which was a simple question of fact.  After-

asked if those two accidents

wards, the jury was asked who was to be held responsible, the
plaintiff or the defendant, and for what reason and in what propor-
tion.  All these questions are essentially mixed and the answers the
same, In effeet, to arrive at a solution the jury had to find the
cause of the accident, which again was a question of fact, but to
hold the plaintiff or the defendant responsible, or both in common,
it was necessary to declare what were the duties of the defendant
with regard to the sidewalk in question and what could have heen
the duties of the plaintiff in cireulating over this sidewalk. This
is absolutely and exclusively of law. For my part, I feel perfeetly
at case to examine this verdiet, the same as an ordinary judgment,
without taking into account the injunétions of art. 501. This is,
moreover, what has often been done, especially in the case of
Dumphy v. M.LH. & P. Co. (16 Que. K.B. 527), affirmed hy
the Privy Council, [1907] A.C. 454. And this is what has been
recently done by the same Privy Council in the case of C.P.1¢
Co. v. Fréchette (22 D.L.R. 356, 24 Que. K.B. 459), reversing
the judgment of the Court of Appeal which had seemed to have

abandoned its old doetrine on this subjeet.

The jury has found that the original accident ought to be placed
under the exclusive responsibility of the plaintiff, and as to the
second aceident which, apparently, could have occurred only
from the fact that the leg of the plaintiff was not yet completely
cured, it attributes the responsibility, by contribution, to the
defendant and to the plaintiff, imputing the two-thirds of the dam
ages to the defendant and the judgment was in consequence
rendered for $200. The amount is not considerable, but as was
pointed out by the solicitors of the defendant, it is a question
here of a serious principle which, laid against the municipal admin-
istration would lead to considerable consequences. It is in effect
admitted that if the jury has held the city responsible it is
because one of the squares of stone of which the sidewalk is
built, projected 34 of an inch above'the maximum.

To decide that the city is responsible for this accident is to
decide that it is obliged to build and maintain its sidewalks, Ix
they of wood, cement or flat stones and #ts street crossings without
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any projection, not even of 34 of an inch. It is not a considerable
unevenness,

especially when we consider that in our publie build-
ings and even in our private houses, the door sills project above the
floor at least this difference.  And taking into account our climate,
the necessities of the roads and street crossings, and the different
materials used for the construction of sidewalks and street cross-
ings, the disturbaneces eaused by the wear and traflie, it seems
to me impossible to submit the eity to such a strict duty, and it is
certainly not the duty that is imposed upon it by the law which
says that it must keep it sidewalks and roads in a proper con-
dition, with all the care of a good father of a family. A side-
walk is neither a piano cover nor a draughtsman’s table. It
seems to me that a sidewalk in flag-stones or in wood or even
in cement which would have unevennesses of 2§ of an inch,
fulfils safficiently the duties of the municipality with regard to the
way it is put down and its maintenance. 1f we were thinking
for a moment that the defendant is a corporation, that it is the
whole community, it seems to me that the case would not arise.
If, at a friend’s place, 1 give myself a sprain in tripping over the
sill of an inside or outside door or on any unevenness on the walking
surface of his house, and this, on account of not having sufficiently
looked where T was walking, it would be ridiculous for me to sue
him for damages and the fate of this action would soon be settled
by a jury. The - -appellant corporation has cited cases where
projections even more considerable than the one in question
here have mnot rendered the corporations responsible.  The
Supreme Court in the case of Messenger v. Bridgetown (31 Can.
S.CUR. 379), has given what I think to be the right principle of
the law in saying that the obstruction in question “was not serious
or unusual.”  In the present case this obstruction of % of an
inch is neither “serious’ nor “unusual.” It is a well known fact,
that obstruetions of this kind, even in summer, and obstructions
much more serious in winter are found on all the sidewalks of
the City of Montreal and of all other municipalities; and to
hold a Illllnit'ip:l“()‘ l‘l‘h'!lbll\”b](‘ for these obstructions, cither
in the maintenance or in the building of the same is to ask an
impossible thing, and, in my opinion, purely absurd. It is cer-
tainly asking more than the law imposes and we eannot interpret
in this sense the obligation of the good father of a family.
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I therefore suggest to dismiss the action with costs notwith-
standing the verdict.

DemEeRs, J.:—It is a question in this case of a trial by jury.
The City of Montreal was held responsible for an accident which
happened to the plaintiff on account of the difference in level of
34 of an inch in one of its sidewalks, at one of the most frequented
spots of the city.

We are asked to reverse the verdict of the jury for two reasons:—
(1) Because the Judges misdirected the jurymen. (2) Because
it is a verdict that a jury could not properly render.

The first objection was not insisted upon. There remains
the second.  The law states that the presiding Judge at the trial
must decide if there is any proof, and that he must state the law
to the jury and that the jurymen are alone judges of the facts.

It is unquestionable that there was proof in favour of the plain-
tiff, but it is said, the question of negligence and fault contains
a question of law, and the jury in declaring that there is fault
is therefore pronouncing on a question of law, which is of the
attribute of the Judges only. If this argument was well founded,
it would be necessary to admit that our practice is defective,
since in those actions we always ask if there is fault and in what
it consists.

Our practice seems to have been approved by the Supreme
Court in the case of Montreal Light, Heat & Power v. Regan (40
Can. 8.C.R. 580).

If I understand well our system, it can be summarized as
follows: The Judge is the organ of the law, he is bound to decide
if the action is well founded in law. In this case, the Judge was
bound to tell to the jury (and he has done so) that the City of
Montreal was responsible if it neglected to bring to the main-
tenance of ‘its sidewalks the care of a good father of a family.

In trials by jury, the Judge, in my opinion, is the theorist
He gives the principles of the law; the jury alone applies those
principles. The law does not say what facts constitute negligence.
The jury are practical men; they alone must say if the defendant
has acted with all the care of a good father of a family. This
is a question of fact left entirely to the decision of the jury. Ii
the jury says there is fault, it is because it finds that the defendant
has not given to its sidewalk, at a spot so much frequented, all
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the care that it should have given. This evidently is not a ques-
tion of law, but a mere question of fact; and it is for this reason
that in our questions we do not content ourselves by asking the
jury if there is fault, but we oblige them to say in what consists
this fault.

If the Judge who presided at the trial had taken upon himself
to declare that this difference of 34 of an inch should not have
been taken into consideration by the jury he would have, in my
opinion, pronounced on a question of fact.

This point remains: Is it absolutely clear that no jury could
reasonably render a verdict against the defendant? In my opinion
I cannot arrive at this conclusion. It results from the remarks of
the regretted late Judge St. Pierre that there was a great doubt
in his mind, but that he believed that it was a case where the
jury could pronounce in favour of one or the other of the parties.
And in the circumstances, I am not ready for my part to declare
that it is absolutely clear that the jury could not render this
verdict, and, in consequence, I am of opinion to confirm the
judgment a quo with costs.

GueriN, J.:—Inseriptions in Review from judgments based
upon a jury’s verdiet for damages are almost invariably urged
by the defendant for one or the other or both of the following
reasons: (1) Misdirection by the Judge; (2) Excessive damages
awarded by the jury.

It is true that in this case on the day of the verdiet and the
judgment, the defendant, besides its formal objection, put in a
special objection,

A tous les deux résumés du juge, en entier, tels que faits en frangais et en
anglais, pour le motif que le juge a mal avisé les jurés

This objection, however, was not urged at the argument in
Review, and quite properly so. The address was from the lips
of the late St. Pierre, J., whose recent loss we all deplore; it was
a simple and clear explanation of the law which should guide
the jury in arriving at a decision, as well as a fair summing up
of the evidence: C.P., arts. 472, 474, 475.

As to the amount of the damages awarded, the defendant
states that the plaintiff being a miner who was not working on
a salary, has not proved any definite damage for loss of time.
On the excess of the award for damages, however, the defendant

22—29 p.L.R.
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is not too insistent. Of the $2,000 claimed, $200 only were awarded
to include loss of time, physical pain present and future, ete.
Th modesty of the amount awarded as damages is no argument
ag. st the verdiet, In fact it is not so much the excessive
damages of which the defendant complains as the costs which in-
clude the costs of the jury. The defendant’s objection as to the
costs would be more cogent, if before the trial began, or during

the 5 days it lasted, a reasonable tender had been made to the

plaintiff.

In choosing to have his case decided by a jury, the plaintiff
exercised a legal right: C.P., art. 422. The option for a jury
having been thus made, the decision was by law left to the jury
alone as to whether the plaintiff suffered damages through the
fault of the defendant and to what extent. The jury were an
essential part of the tribunal, and there is nothing unusual in
that part of the judgment which condemns the defendant to pay
the costs of the jury trial, which do not vary according to th
amount of the award: C.P., art. 549; Dessaulles v. Taché, 8
L.C.J. 342; Clough v. Fabre, 9 Que. P.R. 276.

It is, moreover, a well recognized rule that our Courts o
Appeal will not disturb a judgment as to costs alone.  Unless
therefore the defendant is enfitled to a reversal or a modification
of the award itself of which the costs are but incidental, th
Judgment as regards the costs should stand.

Whether the judgment for $200 should be maintained, regar |
less of the costs, is the proposition this Court must decide. Th
main, if not the only difficulty in the case arises from question
No. 9 and the jury's answers, they are as follows:

Q. 9: Was the said fall the result of the fault of the defendant, and if «
in what did the said fault consist?  A.: Yes, in allowing a flag-stone protrudis
three-quarters of an inch higher than the others. (Unanimous.)

It has been strenuously argued in the past by some of th
brightest minds of this Court, that such a finding cannot be mud
by the jury, that the jury may determine that certain facts
proved, but that the Court alone may decide that such facis
whether of omission or commission constitute fault or negligene
In 1906, Taschereau, later C.J., in the K.B. spoke dissentior
as follows in the Court of Review: Regan v. M.L.H. and P. (o
30 Que. S.C. 104, 115;

11 est élémentaire, dans la doetrine, que ce qui constitue en loi la fau's
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la négligence ou Uimprudence, n'est pas du tout du domaine du jury

Le
jury n'a pas mission

dire, et on ne doit pas lui demander 8'il y a faute.

Lorsqu'un accident s'est produit, on ne doit pas laisser au jury la
détermination de la faute; on doit simplement lui soumettre un état de faits,
on doit lui demander 8'il est vrai ou non que tel fait est établi, que tel acte

d'omission ou de commission a été prouvé, et ln Cour, sur ces réponses du
ury dira, comme tribunal, £'il y a quelque part faute, négligence ou impru-
dence.  Le tribunal n'est pas lié par la déelaration d'un jury A Veffet qu'il
v a faute, négligence ou imprudence dans tel ou tel aet

e jury ne doit et
ne peut que constater 'acte ou le fait, et la Cour déecide 'il y a IA faute. En
c'est de dire
si, dans leur opinion, tel aceident est dd & tel fait ou A telle omission, laissant A

+ Cour de déeider =i tel fait ou telle omission constitue faute

Iroit done, tout ce que 'on peut légalement demander aux jurés

négligenee on
iprudengee

This question No. 9 as well as the other questions submitted
to the jury are, however, in exaet conformity with the questions
s to negligence in Bell v. Montreal Lithographing ('o. which were
fixed by Davidson, our late Chief Justice, of S C. and confirmed
manimously by the King's Beneh in 1909, 15 R. de J. 190, coram
I'renholme, Lavergne, Cross, Archambeault, and Carroll, JJ.
Ihe report of this judgment is rather short, and I therefore give

nore fully, as found in the Montreal Gazette report and preserved
vith the records of the Court of Appeals:

I'hig appeal is from an interdocutory judgment of the Superior Courts

wlered on December 9, 1907, by Davidson, [, fixing the facts to be sub-

tted to the jury in an action in damages brought by the plaintiff as a result

lamages suffered by his minor daughter
I'he appellant contended that the que 1= should not be us to whether
weident oceurred through the fault egligence of the defendant
iz that fault or negligence involves a ques 1 n of law not to be determined

he jury, but that the questions should be as to whether the
red through the acts or on

weident

ons of the defendant, this being purely
juestion of faet.  Only in this way can the provinees of law and of faet
kept distinet.  The appellant claimed that the questions as drafted
udiced the position of the defendant

Considering that the forms of the questions fixed for the jury in this caus
nd complained of hy the appellant are forms sanctioned by long usage in
he Courts of this Provinee, and are also sanetioned by the Supreme Court

Canada and the Privy Council, and operate no injustice to the appellants,

Not only the questions submitted to the jury are unobjection-

able and operate no injustice to the endant, but negligence
may now be only academically discussed as a mixed question
ol fact and of law. In the light of our highest jlll‘is|ll'll|ll'll('!'.
negligence is a fact for the jury. In Montreal Light, Heat &
Power Co.v. Regan, 40 Can. 8.C.R. 580, Idington, J., with a major-

ity of the Court affirming the verdict, states:

Q9=
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It was urged upon us that legal negligence is a mixed question of law
and fact and that the jury ought not to be allowed to pass upon it, but merely
find the facts upon which the Court should pass. This sort of objection
has been in a former case ineffectually brought before this Court.

On the same oceasion Duff, J., expressed himself as follows:

More than onee the Judicial Committee of the Privy Council has said that
the question of negligence under the law of Quebee is a question of fact for
the jury

He then cites Lambkin v. South Eastern R. Co., 5 App. Cas.
352, and Tobin v. Murison, 5 Moo. P.C. 110, 126,

But the defendant urges that the flag-stone complained of
only protruded three-quarters of an inch over the others, and
that the city should not be condemned for such a trifle.

In the defendant’s factum, it is stated that in spite of all
the care and attention of the city’s employees, it was impossible
to discover this small unevenness, but Gagné, one of the defendant’s
employees, states in his deposition, quoted in the defendant’s
factum,. that these small inequalities of level exist almost every-
where on these kind of sidewalks. However trifling it may have
been, the city had it cemented over after the aceident. It is
evident that if the city had not omitted to perform this trifling
act of pasting a little cement, the accident would not have hap-

pened. At best the sidewalk was not in a state of order; this

unevenness was an imperfection against good workmanship
By allowing the sidewalk to remain so, the eity omitted to do
something and the jury found this omission of sufficient gravity
to constitute negligence. The length of the case vouches for
the fact that the verdict was not arrived at unconsiderately
imanimity prevailed in the award.

The members of the Court are not called upon to determine
what they or each one would have decided had the case been
submitted in the ordinary course without a jury. The jur
having found on the facts, shall the verdict stand? It is to In
observed that a verdiet is not considered against the weight
of the evidence, unless it is one which the jury, viewing the whol
of the evidence could not reasonably find: C.P., art. 501. The
record does not shew that the jurors were influenced by improper
motives, nor does the Judge's charge shew that they were led
into error: C.P., arts. 502, 508.

A judgment different from that of the trial Judge could only
be rendered in favour of the defendant: (1) If the facts found by
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the jury require a judgment in the defendant’s favour, or if the
trial Judge erred as to the real effect of the verdiet; (2) If the allega-
tions of the plaintiffi were not sufficient in law to maintain his
pretentions; (3) If it were absolutely cl

ur from :l“ llll’ l‘\'id"“l'i'
that no jury could be justified in finding any verdiet other than
one in favour of the defendant: C.P., art. 508,

The record does not shew that any one of these eventualities
has happened, and I am therefore of opinion to confirm the
judgment of the first Court with costs against the appellant.
Vide also Metropolitan Railway v. Wright, 11 App. Cas. 152;
Solomon v. Bitton, 8 Q.B.D. 176; Fraser v. Drew, 30 Can. S.C.R.
21 Judgment affirmed.

ROCHE v. JOHNSON.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idingtor
Duff and Anglin, JJ. February 14, 1916

Contracrs (§ 11 C—140 I'o peErver  suares —Tive Cospany
FORMED,

From the nature of the contract and the surrounding eircumstances
an agreement to give eash and shares in o company to be afterwards
formed in payment for mining areas, is not broken by a failure to deliver
the shares if the formation of the eompany does not take place; it was
wn implied condition of the contract that the shares should come into
existence.  (Idington, and Anglin, JJ., dissenting

[Johnson v. Roche, 24 D.L.R. 305, 49 N.8.R. 12, reversed

NOT

ArPEAL from a decision of the Supreme Court of Nova Scotia
24 D.L.R. 305, 49 N.8.R. 12), varying the judgment in favour
of the plaintifi at the trial by awarding substantial in lieu of
nominal damages.

Rogers, K.C., and Ralston, K.C, for the appellant.

Mellish, K.C., and Allison, K.C., for the respondent.

Frizearrick, C.J.:—The plaintiffi in the action claimed
$16,000 damages for failure to deliver $17,000 of common stock
of the Margaree Coal and Railway Co., Ltd., pursuant to an
agreement dated November 5, 1909. To the knowledge of the
parties there v

no such stoek in existence. It may be supposed
that they expected the company would shortly be in a position
to issue it; difficulties, however, arose in raising the necessary
capital and the company has never been organized

A careful examination of the record has convinced me that
it must be assumed the parties to the agreement declared upon

only intended to bind themselves on the condition that the com-

pany would be completely organized and the defendant placed
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in a position to deliver the stock. I am satisfied that Roche
never intended to bind himself personally and that Johnson never
expected or intended that he should.

It is well known that there ean be no sale of goods which have
not at least a potential existence at the time of the comntract of
sale.  Shares in a company are not goods, but rather in the nature
of choses in action. 1 do not think, however, this can make any
difference.

Can the respondent claim damages for breach of a contract
to deliver such non-existent shares which it is obviously impos-
sible for the appellant to do?

The case is different from that of a contract to deliver so many
goods of a particular kind where no specific goods are to be sold
for then the contractor may be made liable in damages for breach
of his contract. But in Taylor v. Caldwell, 3 B. & 8. 8206, it was
held that:

Where, from the nature of the econtract, it appears that the parties mus
from the beginning have known that it eould not be fulfilled unless when the
time for the fulfilment of the contract arrived some particular specified thing
continued to exist, so that, when entering into the contract, they must have
contemplated such continuing existence as the foundation of what was to In
done; there, in the absence of any express or implied warranty that the thing
shall exist, the contraet is not to be construed as a positive contract, but us
subject to an implied condition that the parties shall be excused in ens
before breach, performance beeomes impossible from the perishing of the
thing without default of the contractor,

If. in cases where the particular specified thing is in existene
at the time when the contract is made, a condition is to be im-
plied that it must continue to exist at the date for fulfilment
much more must such a condition be implied where the thing
is not ‘n existence at the date of the contract and both parties
know that, unless and until it does come into existenee, the con
tract wil: be impossible of performance.

Taylor v. Caldwell, 3 B, & 8. 826, has been followed in later
cases and notably in that of foewell v. Coupland, 1 Q.B.D. 258
where the specific thing contracted for was not in existence at
the date of the contract and it was pointed out by Mellish, 1.J
that this could make no difference in the application of the princi
ple that if the thiug perishes before the time for performanc
the vendor is excuscd from performance by the delivery of th
thing contracted for.

If a party to & contract is relieved of his obligation to delive:
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where the goods, though existing at the time of the contract,
have been subsequently destroyed or where, though non-existent
at the time of the contract, they have subsequently come into
existence and been destroyed, much more it would seem is he
entitled to relief if the goods never come into existence at all.
It seems indeed almost necessary in such case to imply a con-
dition in the contract that the goods must come into existence,
for no man could be supposed to bind himself to such an impossi-
bility as the delivery of a non-existent thing

The trafficking in shares of a company which has no existence
seems a highly undesirable practice and one which I think may
well be limited as far as possible, certainly to the extent of not
holding the contractor liable in damages for failure to deliver a
particular specified thing which to the knowledge of both parties
must be impossible at least until the thing comes into existence
I think thi. disposes of the only point raised in the action, though
it may leave open certain questions between the parties arising
out of the transaction to which it relates; these cannot be properly
disposed of here.

The appeal should be allowed and the action dismissed with
costs,

Davies J.—This appeal is from a judgment of the Supreme
Court of Nova Scotia varying the judgment of the trial Judge,
who had awarded plaintifi nominal damages and remitting the
case back to a referee for the assessment of such damages as the
plaintifi might by further evidence be shewn to have sustained
by reason of the breach of the defendants’ obligation under the
contract to deliver the plaintiff certain shares in a coal company
to be organized.

Drysdale and Longley, JJ., dissented on the ground that no
evidenee had been given as to the value of the stock for failure
to deliver which the action was brought and no attempt was
made to put a value upon it and that the trial Judge was right
under these circumstances in awarding nominal damages only,
but at the same time yielded their opinion to that of the majority
and agreed to the reference.

The contract upon which the action was brought reads as
follows: (see 24 D.L.R. 3006).

The right of the plaintiff to maintain the action depends upon
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the true construction of this agreement. If it was an absolute
and unconditional contract to deliver the stock as the learned
trial Judge held and the Court en bane confirmed and there was
a breach of it on defendant’s part, the only question remaining
would be whether the Court en bane was right in remitting the
case back to a referee to take further evidence and assess the
damages.

In the view I take of the whole ease and the proper construc-
tion to be put upon the contraet, it is not necessary to discuss
the reference back for assessment upon further evidence to he
taken on the question of damages.

I am of the opinion that the contract is not an absolute and
unqualified one and that the defendant’s obligation to deliver the
stock was one dependent upon the coming into existence of a fact
anticipated and hoped for by both parties, namely, the success
of the Margaree Company in organizing and financing its under-
taking in England or elsewhere and in floating its bonds for
£40,000 on the market.

The trial Judge said:-

I have before me a contract absolutely clean cut, plain and simple on its
face and without any ambiguity or room for conjecture or doubt as to its
meaning. I must be guided by the plain, literal meaning of the words used
and I cannot go counter to them, even though I may think it very likely that

both parties at the time contemplated the delivery of the stock when the ecom-
pany was on its feet,

But with the greatest possible respect, 1 think the Judge had
before him much more than that. He had matter and facts
which made it essentially necessary to be considered in deter-
mining what was the real contractual obligation of the defendant,
what it was the parties were contracting about, and what they
each had full knowledge of and what under such considerations
was the real intention of the parties as expressed. The substance
and reality of the matter being dealt with and the real nature
of the transaction have to be considered before the meaning of
the defendant’s obligation can be fairly determined.

The evidence shewed conclusively that the promoters of the
Margaree Coal and R. Co., Ltd., had been negotiating for months
in England for the financing of their undertaking; and the sal
of their bonds to the extent of £40,000, sterling, was to enabl
them to operate their mines and to construet a railway from their
conl lands to tide water, and the necessary terminals and that
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the floating of these bonds was known by both parties to the
contract to be a vital and essential necessity for the success of
the undertaking.

Johnson, the plaintiff, it is true, says substantially that when
he signed the contract both defendant and Morrison, the active
promoter of the company, told him that the stock had been
actually underwritten.

The defendant and Morrison positively denied that anything
of the sort had been told Johnson and the trial Judge accepted
their testimony.

That testimony was to the effect that negotiations for the
financing of the company were proceeding satisfactorily in London,
and that it was hoped they would be successful.

Under the facts as found by the trial Judge I cannot believe
that any such absolute contract as was contended for ever was
intended or that the contract entered into was such.

Such a construetion really amounted to a guarantee on Roche’s
part that the £40,000 required would be forthcoming within the
6 months and the evidence satisfics me that no such intention
ever existed or was thought to exist betaveen the parties.

I agree with the trial Judge and the Court en bane that the
shares which it was proposed at one time to issue to Johnson
were not the shares the contract called for and that both parties
intended. In the literal construetion, however, which is sought
to be put upon the contract, but which I do not accept, there
it much to be said in favour of the view that these shares offered
to Johnson were a fulfilment of Roche’s contractual obligation.

Johnson, however, from the first objected and refused to
accept any shares other than those in a fully organized company
which had been financed so as effectively to earry out its under-
taking.

If he "' an unqualified contractual right to such shares then
I think he .ad a right to substantial and not nominal damages
and that the judgment below was right.

Holding the view, however, of the proper construction of the
contract I have above expressed I do not think the plaintifi has
suceeeded in proving any cause of action.

The eonditions which he himself says governed and controlled
the issue of the shares he was to receive never eame into exist-
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ence. No fault was or could be imputed to the defendant for
thisg and Roche’s contractual obligation was not, therefore, broken.

Any remedy the plaintifi may have under the contract (on
a return of the $11,000 cash paid to him) to have his interest
in the coal areas restored him are not affected by this judgment.

The appeal should be allowed and the action dismissed with
COsts.

IpinGron, J. (dissenting) =—The appellant agreed with the re-
spondent’s husband to buy 4 square miles of coal lands for the
price of $11,000 in cash and $17,000 of common stock of the
Margaree Coal and R. Co., Ltd., to be delivered within 6 months
from the date of the agreement.

This agreement was so far fulfilled that the lands were trans-
ferred to appellant and the cash paid, but the stock has never
been delivered. The respondent later on acquired the title to
this agreement and right to sue for its breach.

1 shall not enter upon the wide field of what is the correct
measure of damages the appellant should pay. I am quite clear
the Court below is right in holding that the damages are more
than nominal and entitlgd to refer the assessment thereof to «
referee.

Notwithstanding a most elaborate argument well presented
there is really nothing more in this appeal.

I may be permitted respectfully to say, however, that, afte
paying the closest attention to the argument, it seemed to
a setting up men of straw to knock them down.

The fact that the respondent’s husband may have seemed to
imagine he was entitled to have the common shares of a com

pany which had not only got organized, but also been so far

successful in its operations as to float an issue of bonds, seem:
beside what we have to deal with.

The referee may have to consider all that, in order to deter
mine whether or not in light of the surrounding circumstances
the contract, so far as relative to the kind of common stock to
be given, by implication reached so far and whether, in assessing
damages for its breach, he can hold them, if assessable at all, pro
perly based on such implications, and thus to have been within
the contemplation of the contracting parties. So far as we ar
concerned, that is not the question before us. All we have to deal
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with involves only the question of whether or not such stock as
offered, being that of an unorganized company issuing so much
paper of doubtful legality and no value, ean reasonably be said
to have been an offering of what was within the contemplation
of the contracting parties,

I have no hesitation in answering it was not.  If it had been,
there was no possible meaning in providing 6 months for the
issuing and delivery thereof.

Between that extreme and the other which appellant may
elaim, there is a wide field for the referee to deal with.

The Court below might well, if it had seen fit, have defined
the proper measure of damages, but how can we say, in face of
the judgment of this Court in the recent case of Wood v. The
Grand Valley R. Co., 22 D.L.R. 614, 51 Can. S.C.R. 283, that
an imperative duty in law rested upon that Court to have laid
down the limits within which the referee should proceed?

That case presents an entirely different state of faets from
this, but the principles of law applicable thereto are closely
analogous to, if not absolutely identical with, those which must
govern the referee in proceeding herein.

, I felt that the Divisional Appellate Court for
Ontario, in order to save needless expenses and avoid the possi-
bility of a miscarriage in the conduct of the reference, might
have been well advised in more accurately defining the legal
grounds upon which the referee s.huultl proceed and the limits of
the damages to be allowed.

Unfortunately, 1 stood alone and must now bow to the decision
of the Court and say that so long as there is a case of damages
to be considered by a referce there is no error in the judgment
now appealed from.

There is something which might be said relative to the atti-
tude of Johnson in the demands he made upon appellant in its
bearing upon this respondent’s right to recover. If it had ap-
peared that he, so clearly in his own right or in right of what
he was authorized by respondent as assignee, had presented his
or her demands, in such clear-cut shape as to absolve appellant
from proffering anything but what he did in discharge of his
obligation, then he was thereby released from further attempts
to satisfy the elaim.

Rocny
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The whole evidence bearing upon such an issue, when fairly
read, does not justify such a contention.

Indeed, such contention is not pleaded, yet it was only, if
resting thereon, that the evidence referred to on the subject could
be made to serve the defendant in law.

The appeal should be dismissed with costs.

Durr, J.:—The litigation which led to this appeal was insti-
tuted by the respondent for the purpose of enfor 1, a certain
agreement, dated November 5, 1909, between her husband and
the appellant, under which certain coal areas in the county of
Inverness, N.8., were to be transferred to the appellant in eon-
sideration of a present payment of $11,000 and
$17,000 of the common stock of the Margaree Coal & Railway Company,
Limited, said stock to be delivered within six months from the date hereof.
The Margaree Company was incorporated in the year 1903-1904,
with a nominal capital of £500,000 and with power to incur
indebtedness to the extent of £600,000. The plan of the pro-
moters was that the company should acquire certain coal areas
in Inverness, 48 in number, to develop and work these areas, and
for that purpose to construct a railway about 50 miles in length
connected with the Intercolonial Railway and with shipping
points. It was intended that in the usual way the property should
be paid for partly in cash and partly by the transfer of fully
paid-up shares, the necessary capital being procured for the pur-
chase of the areas and for construction and development by sales
of bonds and shares.

The appellant, who appears to have been the moving spirit
in the enterprise, obtained an option from Johnson on his four
areas in 1907. Shortly after that the persons interested in the
areas, the promoters, pooled their interests, a trustee being ap-
pointed and options and transfers in escrow of the leases being
given to the trustee. The option on Johnson's areas was ex-
tended from time to time until, in 1909, Johnson, being pressed
for money, urged the respondent to take over his areas at a cash
price, and eventually the agreement above mentioned was arrived
at. In 1910, before the expiration of the six months within which

. the shares were to be delivered, under the literal terms of the

agreement, Johnson made an assignment for the general benefit
of creditors, and some months afterwards the assignee, with th
assent of Johnson'’s principal creditors, transferred Johnson's
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rights under the agreement to Mrs. Johnson, the respondent, for
the consideration of $100. Johnson’s estate appears to have been
hopelessly involved, and it is quite evident, 1 think, that his
rights under the agreement were not regarded by the competent
businessmen, who at that time considered the matter, as having
any present realizable value. The efforts of the promoters to
obtain capital in England and France from time to time appeared
to them to be on the point of succeeding and in the summer of
1911 Mr. Morrison, one of the promoters, went to England in
the full expectation of succeeding in obtaining the necessary
capital; he did not suceeed, and at the time of the trial the efforts
of the appellant and his associates to obtain adequate eapital had
produced no result.

In the meantime Johnson, on behalf of his wife, had ealled
upon the respondent to perform his agreement by delivering
shares, the first demand having been made in the beginning of
1911, about eight months after Johnson's assignment to the
trustee for creditors. There were several interviews between
Johnson and the respondent and between Johnson and Mr,
Morrison on the subject, at which Johnson appears to have been
informed that shares would be allotted and transferred to him

if he insisted upon it. Johnson always, however, assumed the

attitude that under the agreement he was entitled to shares in
a company furnished with capital for ecarrving on its operations.
There is considerable variety in the form of expression used, but
I think, according to the fair reading of Johnson's own evidence,
that is the view of his rights under the agreement which he was
putting forward and insisting upon at that time. He says ex-
plicitly he would not have accepted shares without being satisfied
that the company was properly organized and financed. A
correspondence ensued between the appellant and Mr. Allison,
the respondent’s solicitor, in which a demand was made, on behalf
of the respondent, for payment in money of the amount of the
face value of the shares, and the action followed.

The controversy reduces itself to two questions or rather falls
into two divisions. First, it is necessary to consider the legal
effect of the agreement of November 5, 1909,  Several views have
been put forward. On the part of the respondent it is contended,
and the contention seems to have been accepted by the Chief
Justice in the Court below, that the appellant’s undertaking was
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something more than an undertaking that could be satisfied by
the delivery of the paid-up shares in the Margaree Company
validly allotted and issued. The parties, it is said, did not eon-
template the allotment of the shares in the payment of the pur-
chase price of any of the 48 areas, the titles to which had been
pooled, until the company had procured the necessary capital to
enable it to purchase the areas under the terms of the pooling
agreements and to enable it to develop the properties and put
the whole undertaking into operation. That is, no doubt, the
view, though he somewhat crudely expressed it, which Johnson
had in his mind when he refused to aceept the shares offered by
the appellant, and that, is, no doubt, the view intended to he
expressed in the letter of July 31, 1911, written on behalf of the
respondent by the gentleman who was then acting as her solicitor.

On behalf of the appellant alternative constructions are ad-
vanced.  First, that, if the view just outlined correctly interprets
the agreement, that can only be upon the theory that the real
nature of the arrangement between Johnson and the appellant
was that Johnson, in addition to the sum of $11,000 cash, was
to share in the fruits of the promotion of the company in the
ratio of 817,000 to the par value of the aggregate of shares

allotted to the proprietors according to the terms of the pooling
arrangements. And one result of this is said to be that the
obligation to deliver must be subject to a condition that the pro-
motion of the company should be brought to a successful issuc.

The alternative construction is that the “$17,000 of the common
stock” of the Margaree Company is a deseription which is fully
answered by shares of the par value of $17,000 validly allotted
and fully paid up; but that the agreement, being an agreement
for the sale of the land, the stipulation as to time is not of its
essence, and that a term should be implied to the effect that
delivery of the shares should be exigible only after the lapse of
a reasonable time for completing the contemplated purchase by
the company of the property of the promoters.

There are arguments in favour of every one of these rival
constructions of considerable plausibility; but, having weighed
them all, T have not had mach difficulty in concluding that, on
the whole, the balance is definite!y against the first.

There are three circumstances to consider in testing these con-
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structions.
allotting fully paid up shares in exchange for the payment in
cash of their full value at the time the agreement was entered
into or at any time down to the trial; and, consequently, whether
capital was obtained or not, sufficient for the purchase of the
properties and the working of the company’s enterprise, the agree-
ment was at all times capable of being performed according to
ite literal terms.

Secondly, the appellant, no doubt, as well as Johnson, fully
expected that the efforts of the promoters to obtain capital would
be suecessful within the period named in the agreement, six months
from the date; and this delay, it may be assumed, was intended
for the protection of the appellant in order to avoid the em-
barrassment certain to arise in connection with the issue of the
shares and the transfer of them in payment for one of the proper-
ties while the promotion of the enterprise remained incomplete.
Thirdly, the sale was brought about by the appellant’s desire
to accommodate Johnson, who was pressed for money.
In these cireumstances is there any justification for implying
a term, as in the respondent’s proposed construction, by which
the appellant warranted that sufficient capital would be obtained
within the time mentioned or indeed at any time?  The principles
upon which, in transactions of this kind, the Courts aet, in im-
plyving a term not found expressed in a contract, have been stated
in various ways. It has been said, for example, that the law will
mply a term obviously intended by the parties and necessary
to make the econtract effectual, that is to say, where the written
contract, as expressed in writing, would otherwise he futile: per
Bowen, L.J., in Oriental Steamship Co. v. Tylor, [1803] 2 K.B.
518, at 527. Lord Watson has put the matter thus (and it is
perhaps the most practical way of stating it) in Dahl v. Nelson,
Donkin & Co., 6 App. Cas. 38, at 59:

I have always understood, that, when the parties to a mercantile con-
tract such as that of affreightment, have not expressed their intentions in a
particular event, but have left these to implication, a court of law, in order
to ascertain the implied meaning of the contract, must assume that the
parties intended to stipulate for that which is fair and reasonable, having re-
gurd to their mutual interests and to the main objeets of the contract. In
some cases that assumption is the only test by which the meaning of the con-
tract can be ascertained. There may be many possibilities within the con-
templation of the econtract of charterparty which were not actually present
to the minds of the parties at the time of making it, and when one or other

First, there was no legal obstacle in the way of
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of these possibilities becomes a fact, the meaning of the contract must be
taken to be, not what the parties did intend (for they had neither thought
nor intention regarding it), but that which the parties, as fair and reasonable
men, would presumably have agreed upon if, having such possibility in view,
they had made express provision as to their several rights and liabilities in
the event of its occurrence.

It is necessary to add, however, a reference to the warning
of Lord Esher, in Hamlyn & Co. v. Wood & Co., [1891] 2 Q.B.
488, at 491, the effect of which is that it is not sufficient that the
suggested stipulation should appear to be reasonable or that it
should appear to be reasonable to imply such a stipulation; the
Court must be satisfied that the implication is a necessary one,
that is to say, that it must be presumed that both parties, if the
matter had been brought to their attention would, as reasonable
men, have insisted upon it.

I am by no means convinced that if the point had been raised,
Johnson would have insisted upon any warranty; indeed, I think
it highly improbable, in view of the fact that the appellant was
buying Johnson's property at Johnson’s solicitation ‘and mainly
for Johnson's accommodation, that Johnson would have thought
of exacting such a stipulation. He knew that the appellant’s
interest in the promotion was much greater than his and that
no effort would be wanting on the appellant’s part; and I see
not the slightest ground for inferring that he would have ealled
upon the appellant to warrant by contract the success of his
efforts. As to the appellant, there was nothing in the circum-
stances likely to suggest to any reasonable man in his position
(inconveniencing himself to do Johnson a favour) that he ought
to undertake the burden of such a stipulation.

There is, T think, more plausibility in the contention that
both parties to the agreement in question contemplated a transfer
to Johnson of shares allotted to the appellant by the company
in payment of the purchase price of Johnson's areas in accord-
ance with the terms of the pooling arrangement; a transfer which
could only take place when the property, as a whole, had been
taken over by the company. That is what the parties unques-
tionably had in view. And if the contention on behalf of the
respondent, that I have just been examining, were to be aceepted,
it would seem to follow almost as a corollary that the appellant’s
undertaking to transfer should not he exigible until the propert:
had been taken over by the company. On that footing the cas
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would be well within the settled prineiple that where, from the
nature of the contract and surrounding eircumstances, it is clear
that the contract is based upon the assumption by both parties
that some condition or state of things going to the root of the
contract and essential to its performance should be in existence,
the non-existence of such condition or state of things when the
time for fulfilment has arrived affords in general an answer to a
action upon the contract. (Laylor v. Caldwell, 3 B. & 8. 826,
32 LJ.Q.B. 164; Krell v. Henry, [1903] 2 K.B. 740, 72 LJ.K.B.
TM; Chandler v. Webster, [1904] 1 K.B. 493, at 499, 501, 73
LJ.K.B. 401; Re Hull and Lady Meur, [1905] 1 K.B. 588, 74
LJ.K.B. 252; and ¢f. Herne Bay Steamboat Co. v. Hutton, [1903]
2 K.B. 683, 72 L.J.K.B. 879.)

I do not find it necessary to decide definitely whether or not
this is the right view of the agreement before us, | nave come
to the conclusion that, whether this view of the agreement or
the second of the alternative construetions presented on part of
the appellant be accepted, the respondent must fail in her action.

The stipulation as to delivery within 6 months is obviously
not of the essence of this contract.  Both sides have pressed the
contention that the contract contemplates a transfer of shares
allotted in payment of coal properties to be taken over by the
company. Having regard to the cireumstances already adverted
to and to the subsequent conduct of the parties. which may, 1
think, be looked to for assistance in interpreting the contract,
the proper conclusion is that both parties must have intended
that the appellant was to have a reasonable time with reference
to the nature of the business he was engaged in before being
called upon to deliver the shares, and that the parties were con-
tracting upon that footing.

Accepting this construetion of the agreement, then, has there
been any breach of which the respondent is entitled to complain?
The facts 1 am about to state are, I think, sufficient to shew
that down to the time when, some months prior to the commence-
ment of the action, the respondent, through her solicitor, de-
manded money in lieu of shares, there had been no breach on the
part of the appellant and nothing entitling the respondent to
declare that by reason of the appellant’s conduct the contract
was rescinded.
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The primary facts are really not in dispute, but it is necessary
to notice them at some length in order to consider the legal con-
sequence of them. I 'have already mentioned that the respondent,
through her husband, had again and again declared that she would
not accept shares in the coal company, even although fully paid
up, until it appeared that sufficient capital had been raised to
set the company in operation. That position was reiterated by
the respondent’s husband in his evidence given at the trial, in
which he explicitly declared more than once, with slight varia-
tions of phraseology, that he would not have accepted shares
until that condition had been satisfied. It is necessary, however,
to refer to some communications which passed between Mr.
Allison, the respondent’s solicitor, and the appellant. In August,
1911, Mr. Allison called upon the appellant and Mr. Morrison,
and made then, as he says, an unconditional demand upon the
appellant for the delivery of the shares which, by a letter of
July 27, 1911, addressed to the gentleman who was then acting
as her solicitor. the appellant had offered her. This demand was
not pressed, Mr. Allison being informed by the appellant and Mr,
Morrison of Mr. Morrison's contemplated visit to Europe, and
the expectation of both of them that a successful flotation would
result, Mr. Allison was informed that the shares would be
delivered if he insisted upon it, but that this would be a source
of embarrassment; and for this reason the demand was not
pressed, the respondent agreeing to await the event of Mr. Morri-
son's efforts.

One is entitled here, I think, to infer (it is not in the least
inconsistent with the general effect of Mr., Allison’s evidenee
that the respondent acted in consenting to wait, with a view to
her own rather obvious interest that the prospects of a sueccessful
flotation should not be impaired as the result of her importunities
The respondent did not move again until February 19, 1912
when a letter was written by Mr. Allison demanding not th
shares, but the face value of the shares in money. This letter
was followed by a letter of February 29, in which the respondent
explicitly refused to accept shares and reiterated her demand to
be paid the face value of the shares as damages. The conclusior
to which I have come is that, after the interview of August, 1011
considering all the circumstances, the respondent was not entitled
without some further intimation to the appellant to treat a failur
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to deliver upon some particular date as a breach of contract on
the part of the appellant entitling her to treat the contract as
rescinded; and, in any view, the attitude assumed by the re-
spondent in the letters of February 19, 29, March 2, and June 8,
and at the trial absolves the appellant from anything like a formal
tender of the shares or the production of the shares in Court.

The appeal should be allowed and the action dismissed with
costs.

ANGLIN, J. (dissenting) -—The coal areas covered by this agree-
ment were, immediately upon its execution, conveyed by W. H.
Johnson to the defendant, and the $11,000 eash was thereupon
paid to Johnson. The shares have not been delivered. The
flotation of the Margaree Cooal Co. has not vet been effected,
difficulties hitherto insurmountable having been encountered in
making the financial arrangements deemed necessary, and at the
present time there appears to be no prospect of a successful flota-
tion of the company. The plaintifi, who is the wife of W. H.
Johnson, purchs

1 from his assignee for creditors his interests
under the agreement with the defendant.

After several extensions of the time for delivery of the shares
had been assented to, the plaintifi finally called upon the de-
fendant to carry out his agreement; and she brings this action
for damages for his failure to make delivery of the $17,000 of
shares,

In order to determine the rights of the parties it is essential
to ascertain what their bargain was. Two questions arise as to
the meaning and effect of the writing to which they committed
it. The first question is: What kind of shares did W. H. Johnson
stipulate for and William Roche undertake to deliver—shares in
a company merely chartered, without capital or property, and
with no prospect of being in a position to commence operations
within any reasonable time, or shares in an organized company
with sufficient capital provided for the development and prosecu-
tion of its undertaking and having its operations already begun,
or being in a position immediately, or practically so, to commence
operations?  The second question is: When was delivery of the
shares made exigible—at, or within a reasonable time after, the
expiry of the 6 months named in the writing, or only if and when
the defendant and his associates should suceeed in financing the

343
CAN.
X
“JMF

o
JoHNSON

Duff, J

Anglin, J

e < <r

PR




344

CAN.

Rocur

v,
JonrNnson.

Anglin, J

Dominion Law Rerorts, (20 D.LR.

company and putting it in a position to commence active opera-
tions?

By the judgment at the trial it was determined that the
shares contracted for were shares in a company “on its feet"—
adequately financed and ready to prosecute its undertaking—
that the defendant had contracted to deliver such shares not if
and when flotation should take place, but within six months or
a reasonable time thereafter, and that there had been a breach
of this contract by the defendant entitling the plaintiff to damages.
But because he deemed the evidence insufficient to enable him
to assess such damages, the learned trial Judge held that the
plaintifl could recover only nominal damages.  On appeal by the
plaintiff, the full Court held him entitled to substantial damages,
indicated the basis on which they should be assessed, and directed
a reference to fix the amount. From that judgment the de-
fendant appeals.

In order to know what the parties intended respectively to
stipulate for and to undertake, all the terms of the writing, the
circumstances under which they contracted, and the interpreta-
tion which their conduet shews that they themselves put upon
their agreement must be taken into account.

The plaintiff alleges that the intention of the parties was that
her husband should receive shares in a company sufficiently
financed to be ready to begin active operations, and that the
defendant undertook to deliver such shares to him within 6
months. By his plea the defendant asserts that delivery of the
shares was to he made only upon completion of the finaneial
arrangements of the company and when it should be ready to
begin operations, and, alternatively, that if the plaintiffi was
entitled to the delivery of any shares before the completion of
financial arrangements and before the company was ready to
commence operations, her only right was to receive shares issued
under sec. 10 of the incorporating statute, that she refused to take
such shares when offered to her, but that he is still ready and
willing to bring them into Court; and he submits to such order
as the Court may see fit to make in respect to them.

The evidence seems to establish that the plaintiff and her
husband were more than once informed that they ecould have
shares of the kind last mentioned. They always took the pos'-
tion that they would not accept such shares as they were not
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what they were entitled to. If shares in a company possessed
neither of the money nor of the property requisite for its enter-
prise were what the plaintifi's husband had agreed to take, the
defendant might properly ask that this action should be dis-
missed upon his earrying out the offer of delivery made in his
statement of defence.  When the plaintifft and her husband re-
fused to aceept such shares, however, the defendant did not take
the stand that they were not entitled to anything else.  On the
contrary, he urged that they should allow further time for the
financing, in order that shares in a company ready to operate
might be available.  There was more than one extension of the
time for delivery agreed to under these circumstances.

But the terms of the contract themselves perhaps furnish an
argument even more cogent in support of the view that the
parties were bargaining for shares in a company adequately
financed and ready to prosecute its undertaking. Else why the
stipulation for 6 months within which to make delivery?” Shares
such as had been offered to the plaintifi and her husband more
than onee before action, and of which the offer is repeated in
the defendant’s plea, were immediately available when the agree-
ment was made.  There would be no reason for providing that
their delivery should be withheld for 6 months.  Shares answering
the other description were not immediately available, but it was
understood that the financial arrangements of the company were
about complete and that it would undoubtedly be in operation
well within the 6 months stipulated for.  Indeed, so great was
the expectation of an almost immediate flotation of the company's
bonds and stocks, that the plaintiff’s husband understood (as
the trial Judge has found), though crroncously, the  the stock
of the company had been actually underwritten. The Judge
Saysi—

There is an issue of fact between Mr. Johnson on the one side, and the
defendant and Mr. Morrison on the other side.  Mr. Johnson says that Mr.
Morrison and the defendant, both being present at the same time, told him
that the stock in the company had been actually underwritten, this is denied
by the defendant and Mr. Morrison, and 1 aceept their testimony. [ do
not impute intentional untruthfulness to Mr. Johnson, and T have no doubt
that words of strong expeetation were used, which after the lapse of time

Mr. Johnson may now think were representations of an actual existing state
of affairs.

To quote another passage from the opinion of the Judge:—
At the time when the contract was made, the defendant, T have no doubt,
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expected that before the 6 months elapsed, money would be raised in Eng-
land to float the company, in which event the company would have been
organized and the stock issued and delivered.  This, I have no doubt was
what the lant thought and intended to do.

There is abundant evidence to support these findings, and 1
can see no reason why they should be disturbed.

As already stated, the first position taken by the defendant

himself is that his obligation was to deliver the shares only after
the flotation of the company-—that, as it is put in his factum,
the period of six months mentioned in the agreement . . hadl refer-
ence merely to the probable time necessary to finance the company and were
words of expectation only.
As to the soundness of this interpretation of the agreement, |
shall have something to say presently. I refer to it now beeause
it makes it practically certain that it was shares in a company
completely floated and ready to prosecute its undertaking—a faet
otherwise tolerably well established—that the parties had in view.
The suggestion that the defendant’s obligation could be satisfied
by the delivery of shares in a company without indispensahble
capital paid, or even subseribed, and with no prospect of attaining
a position in which it would be ready to commence operations,
issued under such a provision as sec. 10 of the incorporating Act,
was the veriest afterthought.

But what as to the obligation to deliver within 6 months,
which I regard as the really erucial question in the ease? In the
first place, without distortion of plain language, an unqualified
undertaking to deliver shares within 6 months eannot be read
as providing for delivery only when the company should Ix
floated and as relieving from all obligation to deliver if flotation
should be found impossible.  An analysis of the exhaustive argu-
ment for the appellant on this branch of the case discloses that
it rests wholly and solely upon the unlikelihood of the appellant
having bound himself absolutely to make delivery. But if he
meant that his obligation should be contingent on flotation, how
easy it would have been to express that idea! Why stipulat
for 6 months? No doubt, in {he light of subsequent events, it
may seem astonishing that the defendant should not have antici
pated the possibility of difficulties in the financing of his com
pany. But the evidence makes it abundantly clear that at th
time the agreement was made the expectation of everybody o
the defendant and his friends and advisers, as well as of th




D.LR.

in Eng-
¢ been

bt was

and 1

ndant
after
1

| refer-
d were

nt, 1
eause
\pany
a fact
view,
isfied
Iﬁ:"lll‘
uning
tions,

Act,

mths,
n the
lified
read
d b
ation
Argu-
that
Alant
if he
how
ulate
18, 1
el

29 D.LR. Dominion Law Rerors.

plaintifi’s husband-—was (hat the flotation was already, for all
practical purposes, an accomplished fact, and that in undertaking
to make delivery within 6 months the defendant was in reality
not assuming any risk. It was in this frame of mind that he
made his bargain. ' Why should we now import into it an element
of contingency for which he did not provide and against which,
had it been suggested to him at that time, he would probably

have deemed it an excess of enution to guard?  Moreover, having
regard to Johnson’s attitude—his refusal to renew options, his
insistence on an out-and-out purchase of his arcas, his determina-
tion to secure in some satisfactory form his price of $28,000

what justification is there for assuming that he was prepared to
take, and did in fact take, the risk of failure of a flotation which
was wholly in the hands of the defendant and his associates?  No
doubt, under pressure of straitened cirecumstances, he reduced his
cash payment from £14,000 to $11,000, increasing the stock pay-
ment from $14,000 to $17,000--but, on doing so, he obtained
from a man known to be in a finanecial position which made him
capable of implementing it, an unconditional promise for the
delivery of $17,000 of shares in a company which, I think, it has
been conelusively shewn was to be a company financed and floated
upon the basis which all parties then had in mind and regarded
as practically an accomplished fact.  With great respeet for those

who hold the contr:

ry view, I cannot, beeause of any supposed
hardship on the defendant—which T cannot but think ix more
apparent than real (for, after all, he obtained the coal arcas, which
we must assume he thought worth $28,000, or he would not, as
a promoter of the Margarce Coal Co., have made the bargain
he did)—introduce into that bargain a condition to which the
parties did not make it subject and to which upon the whole
evidence I see no reason to think they intended that it should be
subject: Hamlyn & Co. v. Wood & Co., [1891] 2 Q.13. 188, at
191, 494-5.

I agree with the trial Judge and the Judges of the Appellate
Court that the arrangement made with Mr. Thorn was not, and
was not intended to be, a discharge of the defendant’s contractual
obligation.

The defendant further complains of the judgment in appeal,

beeause it allows the plaintiff, on a reference, to supplement evi-
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dence as to damages which the trial Judge found to be insufficient
to warrant a recovery of more than nominal damages. 1t is only
upon this point, as I understand their judgment, that there was
any difference of opinion amongst the Judges of the provineial
Courts. There was, in my opinion, evidenee which shewed that
the plaintiff was entitled to recover substantial damages, though
probably not all that might be furnished to enable the Court to
satistactorily fix the amount which should be awarded.  The
attainment of precision or certainty in the ascertainment of the
amount of actual loss is not essential to the assessment of damages
in eases such as this: Chaplin v, Hicks, [1911] 2 K.B. 786. 1 am
fully alive to the danger of allowing a plaintifi to supplement
his proof cither upon a new trial or on a reference such as the
Court en bane has dirceted.  But there ean be no doubt of (he
power of the Court in a proper case to make such an order.  The
exercise of that power is neeessarily from its very nature largely
diseretionary and should not be lightly interfered with on a further
appeal.  The question to be determined in the present action is
What would have been the probable value of shares in the common
stock of the defendant company had it been successfully floated
within 6 months of the making of the agreement or within any
extension of that time assented to by the plaintifi?  On such a
question there is perhaps not the same danger in allowing further
investigation, as ordinarily attends the ordering of re-hearings on
questions of fact.  Moreover, 1 am not satisfied that all the
aspects in which the question of damages should be considered
in a ease such as this were present to the mind of the trial Judge
Many elements which must be considered in estimating what
would have been the probable value of the shares have been
suggested in the judgment of the present Chief Justice of Nova
Seotin.  For the view that, in a case in which the damages ar
difficult of ascertainment and largely of a contingent character
and the evidence addueed at the trial, where the question of
damages was gone into, shews that substantial damages have been
sustained, but is sufficient to enable the Court to determin
the amount which should be awarded, it is not an improper
exercise of diseretion to direet a reference such as has been ordered
in the present case, there is the authority of the recent decision
of the Ontario Appellate Division in Wood v. Grand Valley I
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Co., 16 D.L.R. 361, 30 O.L.R. 44, affirmed on appeal by this
Court (22 D.L.R. 614, 51 Can. 8.C.R. 283
I am for these reasons of the opinion that this appeal should

he dismissed., Appeal allowed,

Re REID: ex parte IMPERIAL CANADIAN TRUST CO.

Alberta Supreme Court, Appellate Division, S X m
Mot hy, JJ / ap
Execvmon (§1-2)—AGansr iNntens 1 e —Procene ks
I'he only method b hich an exe or ean reacl partner
ship interest upon a judgment again partuers not by
ritue of his execution, but | charging order nded i nt
under the Partnership Ordinance 1IN0 ch. 7 see yisee Con, O NWI
1911 ch. 914 thout the ne roan ¢ b 1 there

ApreAL from an order of Simmons

In an execution pro-
ceedings,  Reversed

Peacock & Skene, for appellant
W. D. Gow, for respondent

I'he judgment of the Court was delivered by
Brek, J The Trust Ce

as guardian, applied to Simmons

I, for an order for directions, there being represented on the

ipplication  certain - execution  ereditors and  certain - ordinary
creditors of the lunatic =
Simmons, J.'s, order authorized the Trust Co

82,000; and directed that the

to borrow
proceeds should be distributed in
v ocertain order of priority; first in pavment of the
lebts

execution

The appeal is from this order.  The day following the argu-

ment w

were informed that the lunatic had just died., Under

those circumstances—the reasons for making the loan having

gone—nothing was left for us to decide exeept, perhaps, the
juestion of the costs of the appeal

Counsel however asked us to decide the question as to the
priority of the execution ereditors for the guidance of the admin-
strator of the estate, that question having been fully argued
before us,

It is stated that the Trust Co. propose to apply for letters of
wministration, and in the meantime they file a consent to b

ippointed  administrator ad litem. Under these circumstances
we think it proper to decide the question of priority

Stuart, J., made an order on Oct. 9, 1915, declaring John P
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Reid a lunatic and appointing the Trust Co. guardian of his
estate.

Three executions against Reid were in the sherifi’s hands on
or before September 13, 1915.

Reid and one Roe were carrying on farming operations as
partners.

On September 13 the sheriffi purported to seize under these
executions which were not against the firm, but against Reid
individually, certain live stock of the firm—apparently not as
being the property of Reid individually, but for the purpose of
realising on Reid’s interest as a partner therein,

The Partnership Ordinance 1899 (ch. 7) see. 25 enacts that a
writ of execution shall not issue against any partnership property
except on a judgment against the firm, but that the Court or a
Judge may make an order charging a partner’s interest in the
partnership property or the profits with the payment of the
amount of the judgment debt and interest and may appoint a
receiver of the partner's share of the profits, ete., and direct
accounts, ete., and that the other partner may redeem his interest
or purchase it.

The old practice, is stated in Archbold’s Q.B. Practice (1885)
14th ed., pp. 853 et seq.

In making the seizure the sheriff followed the old practice
That practice was, however, abolished by the provision of the
Partnership Ordinance which 1 have quoted, (Lindley on Part-
nership, 8th ed., 418), and the only method by which an execution
creditor or a partner can now reach a partnership interest is, not
by virtue of his execution, but by a charging order founded on his
judgment without the necessity for an execution being issued
thereon.

It was contended in effect that rule 614 authorizing the sherifi
to seize and sell any equitable or other right, property, interest
or equity of redemption re-introduced the old practice, but
although the Lieutenant-Governor-in-Council is by the Supreme
Court (ch. 3 of 1907) given authority to make rules governing the
practice and procedure of the Court, and in doing so to alter or
amend the then existing statutory rules appended to the Judi
cature Act and may possibly have been given thereby authorit)
to alter in some respects at least practice and procedure embodic
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in other statutory provisions, I should think that this authority
would not extend to a case where, as here, the practice and
procedure is embodied in and forms an integral part of a Code
dealing with substantive rights and with practice and procedure
as arising out of such rights and consequently a.’ecting them.
But whether or not the authority of the Lieutenant-Governor is
s0 restricted, it is quite clear, I think, that a general provision
such as r. 614 cannot be taken as intended to repeal a special
provision directed to a particular case and dealing with it in an
exceptional way.

The solicitor for the execution ereditors seems to have at least
doubted the effectiveness of the seizure; for they did in faet
afterwards, and before attempting to sell apply for a receiver
order; but the motion was adjourned from time to time and
finally sine die; and no receiver order or charging order was ever
made.

There being, therefore, no effective seizure under the execu-
tions of Reid's partnership interest and no charging order or
receiver order against it, the execution creditors had not up to
the time of Reid's death, acquired any higher standing than that
of ordinary unsecured creditors and must in the administration
of the estate rank pro rata with them, in accordance with the
provisions of the Trustee Ordinance (ch. 11 of 1903, 2nd sess.)

The whole of Reid’s partnership interest was in fact sold to
his partner by the guardian with the approval of a Judge. The
guardian received the proceeds no doubt under the condition that
they should, so far as the ereditors are concerned, stand in the
place of the partnership interest sold.

For the reason I have given, these proeeeds must be distributed
among all the unsecured creditors (including the execution
creditors) pre rata, subject to any priorities not taken away by
the seetion of the Trustee Ordinance to which I have referred,
and to any priorities which the Trust Co. may have for advances,
or which they or any of the parties may have as to the costs, by
law or by virtue of any order that may have been made in the
lunacy proceedings.

It must be understood that I have dealt only with the debtor’s
partnership interest. If there were at the date of his death any
other goods or lands, such property would be bound by writs of
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execution in the sheriff’s hands without seizure (exeept in the case
of certain kinds of personal property) and with respeet to any
such property, if there be any, the exeeution creditors would
have a priority.  Rule 609 et seq.

If there is any other property some questions of marshalling
or subrogation may arise in the administration of the estate; but
these questions can be dealt with, if necessary, by a single Judge.

As to the gosts of this appeal: The appellants are the ordinary
ereditors,  They have succeeded in establishing that the order
appealed from was wrong. They should have their costs. If
the Trust Co. have incurred any costs in relation to the appeal
they also should have their costs,  With regard to the exeeution
ereditors they have failed in the appeal, but in view of the fact
that they applied for a receiver order and, had they obtained
it, would have secured priority and thus were vigilant, and seem
to have failed only because for some unexplained reason the
Master refused to deal with: the question and adjourned the
matter sine die, and the question raised on appeal was raised in
the interests of a elass of ereditors. 1 think they, under thes
special eircumstances, should not only be relieved of paying the
costs of the appeal but, with the other parties, have their costs
out of the estate, Appeal allowed,

GRAND TRUNK R. CO. v. JAMES.

Alberta Supreme Court, Appellate Division, Seott, Stuart, Beek and
McCarthy, JJ.  June 30, 1916,

L Canmiers (§ 11O 1-325) ~INCIDENTAL POWERS OF RAILWAY COMPANY
CARKIAGE OF BAGGAGE

The earriage of baggage to and from its own stations is a power fuirly

“incidental” to the statutory powers of a railway company
Trave Name (§1-9) “CARRIAGE OF BAGGAGE BY RAILWAY COMPANY
INFRINGEMENT —INJUNCTION.

A railway company is entitled to the exclusive use of the trade nan
they adopt in earrying on a baggage transfer business, and any infring
ment thereupon by a third party subsequently attempting to carry on
similar business under a similar trade name will be resteained by i
Junction,

[Grand Trunk R. Co. v. James, 22 D.L.R. 915, aflirmed. |

ArpeEAL from the judgment of Stuart, J., 22 D..R. 915
Affirmed.

J. Shaw, for plaintiff, respondent.

A. A, MeGilliveay, for defendant, appellant.

Stuart, J.—The facts of this case are fully set forth in th
judgment appealed from and need not here be repeated.
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I think there is fairly good ground for the eriticism which the
trial Judge made of the interpretation placed upon sec. 17 of the
special Act incorporating the Grand Trunk Pacific R. Co. in the
judgment 1 delivered on the first application for an interim in-
junetion, although the case would have been stronger if the words
“in conneetion therewith” had been inserted also after the word
“facilities,”

However, it is, in my view, unnecessary to trouble ourselves
with this question beeause it is elear that a corporation has the
right to do whatever can I:til'|_\ be called incidental to its main
purposes, objects and powers.  Indeed, this is expressly enacted
in see. 79 of the Railway Act and is well settled by the decisions
referred to in the judgment of Walsh, J. The one question is
whether the right to carry the baggage of its passengers to and
from its own stations is properly incidental to the operation of a
railway.  As Lord Loreburn said in Att-Gen. v. Mersey R. Co
1907] A.C. 415

It must be shown that the business ean fairly be regarded as incidental

to or consequential upon the use of the statutory powers: and it i a question
in each ease whether it is so or whether it is nat so

And Lord James of Hereford said, at p. 418

No doubt there are certain things ineidental to the earringe of passengers
which can be done.  Of these perhaps that which is most attractive would be
the giving of refreshiments on the line That is not, T presume, authorized
in express terms by the statutes, but that is incidental to the carringe of
pussengers,  In the same way the meeting of passengers or delivering them
it their places of abode, where they wish to go, by an omnibus may well
be carrie

on without exeeeding the statutory powers

The ease from which I make these quotations was an applica-
tion for an injunction by the Attorney-General, on the relation of
« municipality which condueted a tramway system, to restrain
the railway company from earrying on an ommnibus bhusiness, and
the injunction was granted but merely beeause it appeared that
the railway’s omnibuses were picking up and carrying passengers
generally and not merely to and from its own stations and it was
held impossible to attempt, by the imposition of an undertaking,
to restrict the company to what Lord James would apparently
have held to be legitimately incidental-—as the Court of Appeal
had attempted to do.

But even if the words of Lord James were merely obiter, in the
circumstances I think one must have great respeet for an opinion
so definitely expressed by him.  Besides, it must surely be evident
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to anyone that it is, in fact, a great convenience to the public
travelling on a railway line to find that the company which has
carried them and their baggage to its stations is ready to furnish
them with facilities for getting that baggage quickly and safely
to their places of abode near those stations. It is just at the
moment when the passenger alights, often in a strange place,
that he needs the attention of the railway company most. [
think the carriage of baggage to and from its own stations is
clearly a power fairly incidental to the statutory powers of the
company. The case of the London County Council v. Attorney-
General, [1902] A.C. 165, merely decided that the business of an
omnibus company was not incidental to that of a tramway (i.e., a
street railway) company which, of course, is a different matter
altogether.

In my opinion the plaintiffs, the G.T.P.R. Co., were in fact
engaged in the baggage transfer business but, of course, only as
incidental to their general business. 1 think the nature of the
arrangement with Riddick was such that he was in effect their
agent—an agent for whose acts within the scope of his employ-
ment the company would clearly have been responsible.  With
regard to baggage transferred from one railway to another he
was paid by the company. With regard to the baggage taken to
and from their station to private places it is true he was allowed
to take from the passengers what he earned, and it was also true
that he was permitted to and did do other work not connected
with the railway on his own account. But 1 cannot understand
how this can lead one to say that the railway company was not
engaged in transferring baggage. They were clearly responsible
for Riddiek’s acts.  His connection with them could be termin-
ated at any time. He was acting ostensibly as their agent
They chose a particular method of getting their transfer business
done and it was done under their name. The fact that Riddick
was not remunerated by a salary but by the fees he could get
from individuals whom he served on their behalf did not mak:
his work any the less really the work of the railway company.
Their remuneration came not in money .but in the appreciation
by their customers of the services rendered them.

The railway company is not, it is to be noted, carrying on o

general transfer business. They do not pretend to transfer
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baggage from one place in the city to another irrespective of their
own line of railway. If they did, they could no doubt be re-
strained at the suit perhaps of the Solicitor-General of Canada,
they being a federal company, on the ground that they were
exceeding their corporate powers just as was done in most of the
English cases cited to us. Such actions are not as common
in Canada as in England, but they are possible. The railway is
merely earrying on its own railway business, and as part of it, and
as an incident to it, the company is looking after the baggage of
its customers only. It is just like the case of a hotel or restaurant
which looks after the coats, hats, canes, and umbrellas of its
customers in a checking room as an incident of its business. [f
the proprietor of the hotel were to put someone in charge of the
room and let him get his remuneration by tips or by a regular fee
that person would none the less be carrying on part of the business
of the proprietor. In the same way I think the railway company
was engaged in looking after the baggage transfer of its customers,
even though this was done through Riddick in the way deseribed
in the evidence.

But it was not, as I have said, engaged in a regular or general
transfer business, and this circumstance lessens the importance to
be attached to the idea of competition in this case. In my
opinion, it is not so much on the ground of what is generally
called "unfair competition and damage resulting therefrom that
the plaintiffs have a right to complain, beeause after all the com-
pany apparently makes no money out of the transfer business or
its customers any way. The true ground on which the plaintiffs’
case can be rested is that the defendant adopted a name which
had long been associated in the public mind with the business of
the plaintifi companies and adopted it in application to a business
which the plaintiff companies had a right to carry on as incidental
to their main business and thus falsely represented to the publie
that he was connected in some way with the plaintiff companies.
Even though the plaintifis might not be held liable for his acts if
they did not interfere to stop him, and for myself I have much
doubt on that point, particularly if he never came upon their
premises, they would still be liable to be held responsible not in a
Court legally, but in the minds and opinions of the travelling
public whose good opinion they were anxious to retain, and whose
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bad opinion might and probably would injure them for any mis-
conduet or inattention on the part of the defendant.

If & plaintiff proves that the name or word has been so  exclusively
identified with his goods or business as to have acquired a secondary meaning
s0 as to indicate his goods or business and his alone, he is entitled to relief
against another's deceptive use of such terms. 38 Cye. 770,

As was said in a Massachusetts ease:—

In establishing a new business the defendant had no oceasion to adopt
name which would be likely to mislead the public and induee them to believe
that the business which he was establishing was conducted by the plaintiffs
It was easy to choose a satisfactory name unlike the plaintiffs’ and to conduet
the business in such a way as to leave the plaintiffs the whole benefit of such
reputation as they had gained in the community.  Samuels v. Spitzer, 177
Mass, 226-7

I think it is clear from the evidence that the defendant’s
predecessor in title deliberately adopted the plaintiff’s name in
view of the anticipated entry of their railway line into Calgary
and not as an independent discovery, thought or invention of
his own.

The deceptive use of a trade name ean be enjoined where there
ig a elear probability of damage, not only or necessarily by way
of direet pecuniary loss in the way of immediate loss of the trade
taken away, but also indireetly by loss of reputation and conse-
quent general loss of trade.  Any probable injury to the plaintiff's
business is sufficient, and it is easy to see in the present ease that
injury is not only quite possible but probable on account of the
confusion which would inevitably ensue if the defendant were not
restrained. .

With regard to the amendment of the statement of elaim, |
think it was unnecessary in any enase in view particularly of par
12 of the elaim ax it stood. Moreover, the plaintiffs offered
when asking for the amendment, to permit new evidence to b
given and apparently the offer was not considered for a moment
perhaps beeause there was really no more light to be thrown on
the ease. With regard to the form of the judgment, 1 think it
is quite unnecessary to be troubled about the declaratory part ol
it beeause the injunction contained in the second elause is really
the operative part, and could stand even if the declaratory elaus
were not there at all,

For these reasons and for the reasons given by the trial Judge,
I think the plaintiffs were entitled to suceeed and that the appeal

should be dismissed with costs,
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Scorr and McCarruy, JJ., concurred.

Beck, J.:—The trial Judge, Walsh, J., has set out the facts,
I concur with his reasons for holding the plaintifi entitled to
suceeed.

The following proposition is laid down in 10 Cye. tit. “Cor-
porations,”” pp. 151, ef seq.

While the nawme of a corporation is not in strictness o franchise yet the
exclusive right to its use will he protected in equity by a writ of injunction by

analogy to the protection of trade marks, just as the name of an individual
partnership, or a voluntary association may be so protected

This proposition is supported by the following English authori-
ties: Tussaud v. Tussaud, 44 Ch.D. 678; Hendriks v. Montagu, 17
Ch.D. 638; Massam v. Thorley's Cattle Food Co., 14 Ch.D. 748
Merchant Banking Co. v. Merchants' J. S. Bank, % Ch.D. 560
The principles upon which the foregoing proposition is founded
are very clearly expressed in the cases cited
be dismissed with costs,

The appeal should
Appeal dismissed
CANADIAN PACIFIC R. CO. v. AITKEN.

Uberta Supreme Court, Appellate Dwision, Scott, Stuart and Beck, JJ
June 30, 1916

PriNciratn AN
T

D AGENT (§ 11 A—8) - BALE OF LAND
NOT WITHIN sCOPE OF AGENCY
Representations by the authorized agent of a company employed to
sell their lands, made to o friend in the course of social intercourse, not
in the company’s interest, but for the purpose of giving his friend o

‘tip” whereby both he and his friend might make w profit, are not
binding upon the company

AGENT'S HEPRESENTA-

ArreaL by the defendant from the judgment of MeCarthy, J,
Affirmed.

George A. Walker, for plaintiff, respondent

R. T. D. Aitken, for defendant, appellant

The judgment of the Court was delivered by

Scorr, J.:—=The action is for the balance of purchase money
and interest payable under agreement entered into by the defend-
ant for the purchase of certain town lots in the townsite of Tilley
Alberta.

The defence relied upon by the defendant is that he was in-
duced to enter into the agreement by the misrepresentation of
the plaintiffl company or its agents that the company would make
and ereet certain improvements in that townsite which would
cause it to be a distribution point for the merchandise of the
farming community around there, and that the company would
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establish there the offices of the Can. Pac. Irrigation and Coloniza-
tion Co. Ltd. and that said offices would be the centre of the
eastern irrigation system for Alberta and that all parties pur-
chasing land in said eastern irrigation system would be referred
to those offices. In the particulars furnished by him he alleges
that the misrepresentations complained of were made by one
Cardell, who, while employed by plaintifi company, effected the
sale, and that they were made by him at the offices of the plaintiff
company in Calgary.

The negotiations for the purchase of the property were carried
on by the defendant with Cardell, who at that time was a clerk
in the land department of plaintiff company. He was also secre-
tary of the Can. Pac. R. Irrigation Co. with charge of their agen-
cies which had charge of all the land in what was known as the
irrigation block in which the lands in question are situated. The
defendant’s version of what took place hetween him and Cardell

is as follows:

Q. With whom did you have conversation in regard to the purchase of
the lots in question? A. Mr., Cardell. Q. How did the conversation take
place, what led up to it? A. The first conversation took place, if T remiember
rightly, in the Calgary Club. 1 think it was over a game of billiards that we
were playing together. He spoke about this being a good thing. Q. Tell
us what led up to the contract and the application” A, Well, T used to see
Mr. Cardell a good deal.  We had a lot of conversation. I think perhaps
it was seattered over two or three different conversations, but I am not sure.
He was putting me next to a good thing that the C.P.R. was putting on the
market, or about to put on the market, that there was certain lots in this
townsite of Tilley. He suggested that I should make an application for
the purchase of them.  He told me that the town of Tilley was to be the head
quarters for the eastern section of the irrigation projeet.  That the C.P.R
would ereet buildings there to tuke eare of the settlers. They would have
some offices there and that the town was to be laid out as a model town,
and was to be one of the biggest things the C.P.R. were going to do in the
shape of townsites. By getting in early I could get in cheap because the land
would be much more valuable on account of this project. If the land was
worth much more on account of the C.P.R. irrigation project of which it
was to be the headquarters.

Q. What did he say had already been done to earry out the representations
which he had made to you? A, My recollection is that he said plans had been
made and the scheme had all been mapped out and decided on by the C.P.R.
and that contracts were let or being let for the building. According to what
he said T gathered that the whole plan was cut and dried and ready to go into
operation. Q. What followed up the representations which he says he
made to you? On how many occasions were these representations made
to you? A. I told him I would buy these lots and an application was either
sent to me through the mail or Mr. Cardell brought it to me. Q. How many
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times had he spoken to you of the representations which you have already
stated? A. Oh, possibly there was only the one conversation, possibly there
may have been one or two. I think it was in the evening the first time he
spoke about it and we may have had another conversation the next morning.
It was very soon afterwards that T signed the application. Probably the
next day. Q. How did you get the application for these lots? A, I rather
think Mr. Cardell brought them in, but they may have come through the mail,

Cardell, who was called as a witness for the defendant,
gives the following version:—

Q. Do you remember what representations were made by vou to Mr.
Aitken in regard to it? What was said? A. You mean in which w
Q. At the time he purchased the property ean you tell us what took plac
what was said between you and Mr. Aitken, how did he come to buy it?
A. On representation from me as far as I ean remember. . What were
those? A, That there was to be certain work done in the townsite of Tilley
by the C.P.R. Q. What was that work? A, It was the intention to make it
the headquarters for the sale of land in the eastern section of the irrigation
building, engineering building and sale headquarters, Q. What else? Any-
thing else? A, No. Q. Any other statements made by you? Do you know
what, if anything, had been done by the C.P.R. to warrant those representa
tions?  A. T ean say up to a year and a half ago when I was there then, there
was nothing of that nature being done.

Cardell also states that it was the intention of the company
at that time to make the improvements he referred to, that
plans had been prepared for the work and that the matter of the
proposed improvements had been discussed in the office. He
admits that he was interested with the defendant in the purchase
and it is shewn that he advanced a portion of the down payment
made by the defendant. Tt is also shewn that the sale of lots in
the Tilley townsite was never advertised by the company. The
following statements of Cardell referring to that sale are important:
Q. So far as the Tilley townsite is concerned this sale was the only transac-
tion? A, The only one that went through, Q. You thought it was a good
thing? A. Yes. Q. Along with the idea of enabling people who were friends
of yours in making a little money? A. Absolutely. Q. Knowing that your
duty to the company required you to doso? A, It was a duty to the company
in selling their land. Q. Tt was a duty to the company that you should per-
sonally make money out of the company? A. The company had nothing
to do with my personal affairs.

It was shewn that Cardell was authorized by the company
to make sales of the company’s lands in the irrigation block and
il the representations made by him to the defendant had been
made by him in the ordinary course of his duties as such agent,
for instance, if they had been made by him in the company’s
offices to applicants for purchase or otherwise for the purpose of
advancing the company’s interests by disposing of their lands it
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might reasonably be contended that the company should be held
to be bound by then, but it would, in my view, be unreasonable
to hold that they should be bound by them where, o5 in this case,
they were made to a friend in the course of social intercourse, not
for the purpose of advanecing the company’s interests or of assist-
ing it in the disposal of its property but merely for the purpose of
giving that friend what is known as a “tip” whereby both he
and his friend might make a profit. The conclusion is, to my
mind, irresistible that the defendant must have known that it
was for the latter purpose and that purpose alone that the repre-
sentations were made. T would dismiss the appeal with costs.
Appeal dismissed.

BURGE v. FINES.
Manitoba King's Bench, Galt, J. February 18, 1918

MorTGAGE (§ VI B —75) —APPLICATION OF PAYMENTS — INTEREST HEFORE
PRINCIPAL—MORATORIUM.

Where a mortgagor makes a payment on the mortgage and does not
direet whether the funds are to be appropriated in payment of the prin-
cipal or interest, a duty arises on the part of the mortgagee to apply it
towards the payment of the interest, otherwise the interest would be
added to eapital, and so become itself liable to interest, or the interest
would be in default for more than one year, and the mortgage thereby
become liable to foreelosure under the Moratorium Act.

[Cockburn v. Edwards, 18 Ch.1. 449; Wrigley v. Gill, [1906] 1 Ch. 165,
followed.|

Action for foreclosure of mortgage.

J. E. Robertson and H. S. Rutherford, for plaintiff.

A. C. Campbell, for defendant.

Gavr, J.:—The plaintiffi claims judgment for the sum of
$999.80, and interest thereon at 7 per cent. from July 24, 1915.
The claim is contested by the defendants mainly upon the ground
that the Moratorium Act is an answer to the action.

The claim is based on a mortgage dated August 4, 1913,
whereby the defendants mortgaged to the plaintiffs certain lands
in the Province of Manitoba to secure the sum of $10,191, payable
in instalments together with interest at 7 per cent. per annum
and compound interest, as follows:—

$2,000 on August 4, 1913; 8500 on August 19, 1913; $150 on December 1.
1913; $1,000 on July 24, 1914, ete., together with interest at the rate aforesaid,
to be paid with each instalment of principal after the date hereof and upon
80 much principal money hereby secured as shall from time to time remain
unpaid until the whole of the principal money and interest is paid, whether
before or after the same becomes due; but after default interest at the rate
aforesaid shall acerue and be payable from day to day, the first payment of
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interest to be made on August 4, 1913; and it is further agreed that on default
in payment of any instalment of interest, such interest shall at once become
principal and bear interest at the rate aforesaid, which interest.shall be payable
from day to day, and shall itself bear interest at the rate aforesaid, if not
paid prior to the next gale day, it being agreed that all interest, as well that
upon prineipal as upon interest, is to be I led at each day mentioned
for payment of interest.  Provided that on default of payment of any portion
of the moneys hereby secured, the whole of the moneys hereby seeured shall
become payable and that all subsequent interest shall fall due and be payable
from day to day.

The mortgage furthermore contained a covenant whereby
the mortgagor became tenant from year to year to the mortgagees
at a yearly rental equivalent to and payable at the same times
as the interest upon the principal above provided to be paid.
There was also a provision that the mortgagees might distrain
for arrears of interest.

Default was made by the defendants in payment of the prin-
cipal and interest which fell due on July 24, 1914, but on August
6, 1914, the defendant, Thomas Fines, paid the plaintiff, Stephen
Larkin, the sum of $800 on the mortgage. That payment was
more than sufficient to cover all interest due to that date.

Counsel for both parties laid great stress upon the actual
application of the moneys paid by the defendant in August, 1914;
but the evidence was conflicting. The defendant, Thomas
Fines, said that in July, 1914, prior to the date of the payment,
he saw Stephen Larkin in the hotel at Teulon and told him that
he would not be able to pay all that was due that month, but
would pay him the interest anyway and all he could of the prin-
cipal. Larkin, on the other hand, denies that he had any con-
versation with said defendant in reference to appropriating any
moneys which might be paid to the interest.

The law in this respect is that when a man is indebted to a
creditor in respect of two or more debts he is entitled, when
making hie payment, to direct how his money shall be applied
by the ereditor, and it is the duty of the ereditor to appropriate
such payment accordingly, but if the debtor fail to give such a
direction, the creditor has a right at any time thereafter to
appropriate the payment to any particular debt he chooses.

In this present case it is necessary to decide how the payment
of the $800 should be applied, because, if it were applied on the
instalment of principal which fell due on July 24, 1914, the interest
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would be more than a year overdue before this action was com- ¢
menced, and the plaintiff would be entitled to judgment. If, a
on the other hand, the payment should be held to cover the }
interest due in July, 1914, the Moratorium Act bars the plaintifi’s
right of action. L

I have quoted from the mortgage the material portions ":
which bear upon the question at issue, and in interpreting the 1
meaning to be given to the elauses relating to interest it is necessary r
to consider also other provisions in the instrument. .

Owing to the conflict of evidence between Thomas Fines and ;
Stephen Larkin, both of whom appear to be respectable and I
trustworthy witnesses to the extent of their recollection, it is a "‘
difficult matter to decide which of their accounts should be .
accepted as correct.  Fines swears definitely that he saw Larkin I
in the hotel at Teulon and told him that he would pay him suffic- d
ient to at least cover the interest. Larkin has no recollection of sl
any such statement. Even if this evidence stood alone I should g
have to aceept Fines' affirmative statement rather than Larkin's ::
lack of recollection. But there are other considerations which af
strongly support the defendant’s case. e

The provision in the mortgage that on default in payment of
any instalment of interest, such interest should at once become a
principal, would, at first sight, be a complete answer to the L
action, because default was made in payment of the interest on q
July 24, 1914, and no further instalment of interest fell due until tl
July 24, 1915, which would be within a year prior to the com- tl
mencement of the action. If that were the proper construetion L

to be given to the elause in question a mortgagee who had included
(as is very commonly done) the above-mentioned provision,
would never be able to recover his interest so long as the Mora- m

m

torium Act surv )
{H

But the provisions as to tenancy, and a right of distress for
arrears of interest are wholly inconsistent with such construction,
and lead to the conclusion that the parties were simply providing
for payment of interest upon interest.

th

As a matter of fact, when the $800 was paid by the defendant
in August, 1914, no appropriation whatever was made by either pr
party. There are cases, however, in which when money is paid,
a duty arises on the part of the creditor to apply the money in s
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certain way, apart altogether from the ordinary doctrines of
appropriation of payments. For instance, in Cockburn v.
Edwards, 18 Ch.D. 449, Cotton, L.J., says, at p. 463:—

17, howev
sufficient for pa;
were to render one, would shew that there was in his hands at every time a
balance applicable to reduetion of the principal, T am not prepared to decide
that he can, merely because there has been no actual appropriation of the
rents to payment of interest, say that there is interest in arrear within the

ives rents which are all along more than
yment of interest and expenses, so that his account, if he

L mortgngee rec

meaning of the proviso in the power of sale

A similar question arose in Wrigley v. (ill, [1906] 1 Ch. 165,
That was an action by a mortgagor for the redemption of certain
mortgaged leaschold property.  The mortgage contained a clause
similar in effeet to the elause of the mortgage in the present case.
It read as follows:-

Provided also, and it is hereby agreed, that, if and so often as any interest
due under the covenant hereinbefore contained, or this present provision
shall be in arrear for twenty-one days after the day hereby appointed for
ment thereof, such interest shall be treated &
moneys hereby secured, as on the day on which the same ought to have been
paid, and shall thenceforth | interest payable at the rate
aforesaid, and this seeurity shall extend to such capitaliz
respects.

an aceession to the eapital

wnd on the days
sl interest in all

The mortgagee had entered into possession of the property
and received the rents and profits to an extent, at least during
some of the years in question, to cover all interest charges. The
question to be decided was whether, under such circumstances,
the interest could be said to be in arrear within the meaning of
the above proviso. In delivering judgment, Vaughan Williams,
L.J., says, at p. 170:

The effect of the order made by Warrington, J., is that the mortgagor is
relieved from the burden of capitalization of interest, except in certain cases

It has not been suggested that the mortgagor, in fact, made any pay-
ment of the interest as such, but it is said that, although he did not in faet
make any payment of interest as such, yet that if the mortgagee had in her
hands rents which, after deducting the ground rent and other proper out-
goings, left in her hands a sum sufficient for the payment of the interest
then it cannot be said that, within the meaning of the above proviso, the interest
was in arrear.

Page 173:—

In the present case, us in Cockburn v. Edwards, the question is not one of
payment, but whether the interest was in arrear within the meaning of the
proviso. In this conflict of opinion between Judges of great authority we
have to consider what is the proper conclusion in a case like the present,
in which prima facie one’s mind revolts somewhat against a eonstruetion
which will give the mortgagee a right to interest upon interest—for that is
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the meaning of capitalization—when he has had in his pocket money of the
mortgagor available for payment of the interest and which the mortgagee
could use for that purpose if he thought fit to do so. We ought not to put
such a construction upon such a proviso unless we arrive at the conclusion
that this must have been the intention of the parties

Page 174 -

In such cirenmstances 1 do not think, but it is not necessary to decide
it in this case, that the mortgagee, having in his hands rents available to pay
the interest, would be able to relieve himself of the obligation so to apply
the money by giving notice to the mortgagor that he had appropriated it to
sonre other purpose, or that he did not appropriate it to the payment of the

interest

It would appear from the above authorities that, even assum-
ing that no appropriation whatever had been mentioned by the
defendant Thomas Fines to the plaintifi Stephen Larkin at
Teulon, a duty arose on the part of Larkin when he received the
S800 in August, 1914, to apply it to the payment of interest.

For these reasons, I am of opinion that the interest which
fell due on July 24, 1914, must be taken to have been paid, and
this action, having been brought prematurely, must be dismissed.
The defendants are entitled to their costs, Action dismissed,

FERGUSON v. FERGUSON.
Manitoba King's Bench, Curran, J. March 3, 1916

Ingunerion (§11--130) — To RESTRAIN DISPOSITION OF PROPERTY TO PRO-
TECT ALIMONY —CosTS — REFUSAL.

The power of the Court under see. 26 (o) of the King's Bench Aet
(RS 1913, ch. 46) to grant an injunction in alimony eases restraining
the husband from disposing of his property, “whenever it appears just
and convenient,”” in protection of the wife's interests, does not extend to
enable such injunction being granted before judgment is obtained.
Such injunetions having been granted, wrongfully, a motion by the wife
that she be allowed costs in conneetion with such injunetions improp-
erly granted cannot be allowed.

[Burdett v. Fader, 6 O.L.R. 532, athrmed in 7 O.L.R. 72; Walker v.
Walker, 10 P.R. (Ont.) 633; Bashford v. Bott, 2 S.L.R. 461, considered.)

ArpLicATION for costs in alimony action.

W. H. Trueman, for plaintiff.

Defendant in person.

CurraN, J.:—This is an action for alimony brought by Etta
May Ferguson against her husband, Thomas R. Ferguson. The
statement of claim was issued on April 1, 1915, and an order for
interim alimony was made on May 14, 1915, and subsequently
registered.  The statement of claim contains an allegation that
the defendant is the registered owner in fee simple of a house and
picec of land situate at No. 4 Ruskin Row, in the City of Winnipeg,
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heing lot 12 as shewn upon a plan of survey of part of lot 43 of the
Parish of St. Boniface registered in the Winnipeg Land Titles
Office as plan No. 700, said to be of the value of $20,000 and
upwards, subject to an encumbrance of $1,000. No lis pendens
appears to have been issued and registered.

Sec. 19 of The King's Beneh Aet (eh. 46 RS 1913) providing
for the registration of orders for alimony, is as follows:-

19 An order or judgment for alimony may be registered in any registry
office or land titles office in Manitoba, and the registration shall, so long as
the order or judgment registered remains in foree, bind the estate and interest
of every deseription which the defendant has in any lands in the registration
division or land titles distri

where the registration is made, and operate
thereon in the same manner, and with the same effect, as the registration
of a charge by the defendant of a life annuity on his lands.

The trial of the action began before me on July 12, 1915, and
was continued for some days in that month and in the month of
October following, and completed on or about November 6
following.  Judgment was reserved and subsequently delivered on
February 3, 1916, awarding the plaintifi permanent alimony in
the sum of $30 per week.  Minutes of this judgment were settled
and issued on February 7, 1916, On September 1, 1915, the
plaintifi. obtained an interim injunction order restraining the
defendant until September 15 following from mortgaging, charging,
encumbering, selling, alienating or otherwise disposing of the
land before deseribed.  The material upon which this order was
obtained disclosed, amongst other things, that the defendant
was i arrear in the payment of interim alimony due the plaintiff
up to August 26, 1915, in the sum of $250; that an execution
issued against the defendant’s goods to enforce payment of these
arrears had proved unavailing, as the sherifi was unable to tind
any goods of the defendant upon which to levy; that certain goods
of the defendant, consisting of household furniture and law books,
of the estimated value of between 83,000 and $4,000, stored by the
defendant with the Security Stor:

e and Warehouse Co, in the City
of Winnipeg, had been removed by the defendant and stored in
some place unknown to the plaintiff; that the plaintifi had been
imformed by the manager of the said storage company that he had
been instructed by the defendant to give no information as to
where the same had been taken or where the same were; that
the defendant had stated upon examination for discovery in this
wetion that he had no money or property other than household
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furniture and law books and his equity in the lands described in
the statement of claim and in certain lots at Halsted Park, St
James, and Elmwood, Winnipeg; that the value of the defend-
ant's equity in the Ruskin Row property was in her belief from
£10,000 to $12,000, and thut the equity in the other properties
was of little or no value at the present time; that the defendant
had leased the Ruskin Row property with an option of purchase
to the tenant at between $18,000 and $£20,000, and lastly, that
the plaintiff feared if the defendant is not restrained by injunction
from alienating, encumbering or otherwise disposing of said house
and property on Ruskin Row, he will dispose of, encumber or
alienate said land with the effect of defeating, delaying or hindering
the plaintiff in the recovery of said arrears of interim alimony or
in the recovery of any judgment that she may obtain in this
action. Successive injunction orders were issued from time to
time covering the whole period of the trial and judgment, the last
order, dated January 19, 1916, being effective until February 9,
1916, thus carrying the period of restraint some six days beyond
the date of delivery of judgment and affording time to the plaintiff
to protect her rights under the judgment by registration of «
certificate of same in the proper registration office.  Some seven
of these injunetion orders were obtained in all, and the plaintiff
is now secking to tax the costs of same against the defendant as
part of the costs taxable under the judgment. The taxing officer
refused to tax these costs without an order from a Judge, and
this order the plaintiff now applies for.

The defendant opposes the application, alleging that there
were no grounds to justify the injunction order in the first instance
and that it ought never to have been made.  His contention is
that the injunction procedure was in effect a design to tie up his
landed property by injunction until the plaintifi could obtain »
judgment against him; that it was an abuse of the process of
the Court in the light of decided cases.

It seems to me that the defendant’s contention is in the main
correet and that the injunction order ought not to have been
made: (Burdett v. Fader, 6 O.L.R. 532, affirmed by Divisional
Court in appeal, 7 O.1.R. 72). This was an action for libel and
the plaintifi obtained a verdict against the defendant for $700
damages. Entry of judgment had been stayed and an appeal
was pending. A motion to continue an interim injunction
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restraining the defendant from disposing of certain shares of
stock s0 as to defeat the plaintifi’s claim was refused. The
Chaneellor, in delivering judgment, said:

The plaintiff may or may not get judgment in the
to restrain the sale or disposition of this stock by the «
finally determined
tort.

ase, but he proposes
ndant until that is
There is no authority for such a course in an action of
If the plaintiff is a ereditor before judgment he can sue on behalf
of himself and of all other ereditors to attach a frandulent transfer. If th
plaintifl is a judgment ereditor he can proceed by exeeution to seeure himself
upon the debtor’s property, but if the litigation is merely progressing and the
status of ereditor not established, it is not the course of the Court to interfer
quia timet and restrain the defendant from dealing with his property until
the rights of the litigants are ascertained .

See also Campbell v. Campbell, 29 Gr. 252; Knapp v. Carley,
2 O.W.RR. 1186.

In Hepburn v. Patten, 26 Gr

M7, it was held that the Court
will not restrain a debtor from dealing with his chattel property

at the instance of a party representing himself to be a ereditor,
but who is not in a position to ask for a decree establishing his
debt against the defendant. )

Upon the same point, see Lamont v. Wenger, 14 O.W.R. 1037,
and cases cited at p. 55 of Holmested's Judieature Aet.

It may, on the other hand, be urged that the plaintiff, as
to the amount of interim alimony due by virtue of an order of

this Court and unpaid, had a debt to that extent established
against the defendant which might give her the right to the
interim injunction: Walker v. Walker, 10 P.R. (Ont.) 633, decided
that the principle which underlies all the decisions is that the
allotment of alimony pendente lite depends upon the marital
relationship of the parties existing de facto. 1
means that it does not depend on the ordi
debtor and creditor.

infer that this
'y legal relations of
If this is so, does it favourably affect the
plaintifi’s right to the injunction, and has the wife in an alimony
suit any higher right to protection than an ordinary creditor?
This line of argument was not taken by the plaintifi’s counsel
and 1 fail to see where any distinction can legally be made.

I understand the plaintifi to rely on the non-effectiveness of
the order for interim alimony {o protect her rights under it by
registration against the defendant’s lands afforded by see. 19 of
The King's Beneh Act.

The order, I understand, reads that
alimony is to be paid up to the trial or adjudieation of the action,
and plaintiff contends that it ceases to be operative the moment
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judgment is pronounced, thus leaving the plaintiff unprotected
by registration for the period that must necessarily elapse between
delivery of judgment and entry and registration of a certifieate
of such judgment, during which period it was legally possible for
the defendant to alienate his land and so defeat the ;.l:.imin"s
claim to her interim alimony then unpaid and to the permanent
alimony awarded by the judgment

She also relies on the decision in Bashford v. Bott, 2 8. 1.R. 461
One purpose of this action was to establish a vendor’s lien. At

p. 465 Wetmore, ()., makes this statement of the law:
ve property or

The power of the Court to grant injunctions to pr
continue the status quo in respect thereto pendente lite is well recognized, and
being so recognized, the language both of Jessel, M.R. and Lindley, LJ
previously eited in the judgment), would apply to an application for an in
junetion to o preserve th roperty

The language of J I, M.R., referred to was in reference to
the meaning of the words “just or convenient,” found in the
English” Judicature Aet, 1873, in the section relating to injunc-
tions Aslatt v. Southampton (1880), 16 Ch.D. p. 148,  Jessel,
MR, says

Of course the words **just or convenient ™ did not mean that the Court
was to grant an injunction simply beeause the Court thought it convenient
it meant that the Court should grant an injunction for the protection of rights
or the prevention of injury, according to legal principles, but the moment
vou find there is a legal prineiple, that a man is about to suffer a serious injury
el that there is no pretence for inflicting that inury upon him it appears to

that the Court ought to interfere

The expression ““just or convenient” is found in sub-see. (o
of 26 of our King's Bench Act

seems to me that the application of the general principle

ciated in Bashford v. Bolt, quoted above, ought to be confined
wetions which have for their object in whole or in part the
rotection of rights or the prevention of injury according to legal
principles, and not for the protection of anticipated rights which
may or may not come into existence according to the result of
litigation instituted for a different object, even though that
ited by a defend

objective when gained may ultimately be def
ant's acts pendente lite—such, for example, as the alienation to
a bond fide purchaser for value without notice during progress of
an action for debt, of property, which, if retained until judgment
will be available at law to satisfy such judgment.

I think the authorities, upon the whole, are against the
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plaintifi’s right to these costs, and that the order asked for must
be refused. I therefore deny the application, but without costs
except necessary disbursements to the defendant, as the defend

ant appeared upon the motion in person A pplication refused

BATEMAN v. SCOTT

Sureme Court of Canada, Sie Charles Fitzpatvick, C.J., and Davies, L
Dufl, Anglin, and Brodeur, JJ.  March 3, 191

Aeeean (S 1A 1--35) Jumismicrion oF Can, Supreme Covrr - Tires
LAND - FRAUDULENT CONVEYANCY
An action to set aside a conveyanee of land as a fraud on ereditors
imvolves no question of title to real estate within the meaning of se
IN (a) of the Supreme Court Act (R.B.C. 1906, ch. 139), s0 as to give the
Supreme Court of Canada jurisdietion to entertain an appeal
See also Lachance v. Cauehe 26 D.L.R. 744, 52 Can. S.C.R. 223

Momion to quash for want of jurisdiction an appeal from a
decision of the Appellate Division o

the Supreme Court of
Ontario adirming the judgment at the trial by which the plain-
tifi’s action was dismissed

The motion to quash an appeal from the judgment of the
\ppellate Division raised the single question whether or not a
creditor’s action to set aside a conveyance as fraudulent under
the statute of Elizabeth brought in question the title to real estate
and so gave the Supreme Court jurisdietion to entertain the
appeal, which in all other respects was admittedly incompetent
under sec. 48 sub-sec. (a) of the Supreme Court Act.

. F. Henderson, K.C., for the motion.

Chrysler, K.C'., contra

Frezearrick, CuJ. 1 agree with Mr. Justice Idington

Davigs, J.:—~The claim of the plaintiff in this case was that
a conveyance made to the defendant Margaret Scott, wife of the
defendant Cornelius Scott by a third party for an alleged valuable
consideration should be declared void as against the plaintiff
because made for the purpose of defeating and delaying the
plaintiff in the recovery of his claim against the defendant Cor-
nelius and as being in contravention of the statute of El
The trial Judge found

there was no fraud in the transaction and no intent on the part of either

abeth.

defendant to defeat, delay or hinder any creditor of Cornelius Scott in the
recovery of any debt

That was the real substantial question in controversy between

the parties and on this finding of the trial Judge he dismissed the
action.
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On appeal to the Appellate Division of Ontario the judgment
of the trial Judge was confirmed and the appeal dismissed.

The defendant now moves to quash an appeal to this Court
from the judgment of the Appellate Division on the ground of
want of jurisdiction. The motion is made on the grounds that
the claim of the plaintiff is in amount too small in itself to give
jurisdietion and that the title to lands is really not directly in
question though collaterally and indireetly it may be said to
lil‘ 8O,

Jut the collateral effeet or consequences of our judgment
are not the test of our jurisdiction and the real substantial question
upon which both Courts passed and which was the question in
controversy between the parties and on which an appeal, if
allowed, to this Court must alone turn would be the existence
of a fraudulent intent to defeat ereditors of Cornelius Scott by
taking a conveyance of certain lands in the name of his wife.
Canadian Mutual Loan and Investment Co. v. Lee, 31 Can. S.C.R.
224. See also Lamothe v, Daveluy, 41 Can. S.C.R. 80.

The decisions of the Court below on that question of fraudu-
lent intent in the negative settled and determined the action
which was thereon properly dismissed.

Under these cireumstances 1 do not think we should affirm our
jurisdiction to hear an appeal on the ground that title to land is in
question, because it is elearly only so indirectly and collaterally
and the real question upon which the result of an appeal must
depend is one of fraudulent intent to defeat creditors.

If the conveyance should be set aside, it would only be as
against the plaintiff and other ereditors of Cornelius Scott; and
e very much

1}

so far as appears, the claims of Seott's ereditors
less than $1,000.

IpinGTON, J.:—1 think the motion to quash ought to prevail.
It has been decided more than once that these cases merely
secking execution out of lands alleged to have been conveyed to
defeat creditors, involve no question of title to land or any interest
therein within the meaning of see. 48 of the Supreme Court Act,
and must exhibit a creditor’s interest exceeding $1,000 to give
this Court jurisdiction in such an appeal.

I can conceive of a case founded on a ereditor’s right to relief,
developing in its progress or defence something that in fact raised

by
th
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an issue where title to land might be involved, but that does not
appear in this case

The motion should be allowed with costs,

Dury, J. (dissenting) ——On principle it appears to me to be
g

arises in this way. The action is an action brought for a declara-

very ir that a question of title to lands arises. The question
tion that the husband, the judgment debtor, had a beneficial
interest in the lands, the legal title to which stands in the name of
the wife, which interest is available for the satisfaction of the
jndgment ereditor's debt. I am unable to understand on what
principle it ean be said that such an action does not inveolve a
question of title to land. The analogy is only superficial between
such an action and some others; an action by a ereditor, for
example, to set aside a conveyanee of property which was intended
by the debtor to pass his beneficial as well as his legal interest on
the ground that the conveyance is impeachable under the statutes
prohibiting preferences; or an action to set aside a voluntary
conveyanee, on the ground that the intention was to benefit the
grantee at the expense of the grantor's ereditors; or an action
to set aside a conveyance for consideration, on the ground that
the real object and intent was to defeat creditors, although in
point of fact the convevance was intended between the parties
to pass not only the legal but the beneficial title to the grante

Such actions are not based upon an allegation that the judgment
debtor has a title but that the title though vested in the grantec
has been acquired by fraud and is held primarily subject to a
charge in favour of creditors. A claim that land standing in the
name of another is really the property of the judgment debtor
stands, in my opinion, on a different footing.

ANGLIN, I eoncur in the opinion of Davies, J

Bropeur, J. (dissenting):—This is a motion to quash for
want of jurisdiction.

The plaintiff asked by his declaration that the property held
by the defendant’s wife, Mrs. Margaret Scott, had always been
the property of the husband, Cornelius Scott.

The question now is whether under sec. 48 of the Supreme
Court Acet we have jurisdiction to entertain the appeal.

The respondent relies on the case of Lamothe v. Daveluy, 41 C'an
S.C.R. 80. That case was an “actio Pauliana” brought to set aside
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the contract for sale of an immovable in Quebec and it was decided
that such an action is a personal one and does not relate to a title
to land so as to give a right of appeal to this Court.

The actio Pauliana is peculiar to the Province of Quebec,
and though there is a great deal of divergence of opinion, it seems
to be settled law that this is a personal action and not a real
sion in Lamothe v. Dave-

action. That was the basis of the de
luy, 41 Can. S.C.R. 80.

In the present case, the matter in controversy is whether the
transfer made by the husband to his wife is valid and whether the
husband should not be declared to be the absolute owner of the
property. It is asked that it be declared that the deed passed
between husband and wife was simulated and that virtually she
is holding the property as a trustee for her husband.

It is, then, no more a personal action resulting from a personal
right as in the actio Pauliana; but it is an action concerning title
to real estate and should be considered as falling under the pro-
visions of see. 48(a).

The motion to quash should be dismissed. Appeal quashed

HILLMAN v. IMPERIAL ELEVATOR AND LUMBER CO.

Supreme Court of Canada, Sir Charles Fuzpatrick, C.J., and Davies, Idington
Duff and Anglin, JJ. February 1, 19186.

1. Apreal (§ 11 A 1--35)—To Canapa SupreME CourT —CAUSE ORIGINAT
ING IN INFERIOR COURT.

No appeal lies to the Supreme Court of Canada from a cause originating
in a District Court, even if subsequently removed to a Court of superior
jurisdietion, and the proceedings, after the issue of the writ, earried on
as if a new writ had been issued therein.

[T'ucker v. Young, 30 (‘un S.C.R. 185, followed.)

2. Arpear (§ 111 F—95) TION OF TIME—SPECIAL LEAVE,

The Supreme Court of Saskatchewan cannot, by virtue of see. 71 of th
Supreme Court Act (R.S.C, 1006, ch. 139), extend the time for hearing
an appeal of the class to which see. 69 applies.

[John Goodison Thresher Co. v. Township of McNab, 42 Can. S.C.R
694, followed. )

<

Mortion for special leave to appeal to the Supreme Court of
Canada from the judgment of the Supreme Court of Saskatche
wan, 23 D.L.R. 420, 8 S.L.R. 91, affirming the judgment of
Newlands, J., at the trial, maintaining the plaintiffs’ action with
costs.

Chrysler, K.C., for the motion, on behalf of the appellant.

The judgment of the Court was delivered by

Frrzearrick, C.J.:—This is a motion for leave to appeal from
the judgment of the Supreme Court of Saskatchewan, under

Gloc
the
afte




29 D.LR.| Dominion Law Rerorts.
sec. 37¢ of the Supreme Court Aet which gives an appeal by leave
of the Supreme Court of Canada from a judgment in an action
suit, ete., not originating in a superior Court. If there is power
to grant leave the case is eminently one for granting it. The
writ was issued in the Distriet Court for the purpose of enforeing
a mechanic’s lien. The appellant’s proceedings in that Court
were not continued but, instead of issuing a new writ, by consent
of the parties the proceedings wi

» transferred to the Supreme
Court of Saskatchewan, and the statement of elaim, pleadings
and proceedings have all been in that Court, the intention between
the parties being that the plaintiff should be in the same position
as if he had issued a new writ. Unfortunately, according to
Tucker v. Young, 30 Can. 8.C.R. 185, it did not have that effect
It was held in that case that an action begun in the County Court,
in Ontario, and removed under the provisions of the Judicature
Act into the High Court was not appealable to the Supreme Court
of Canada as the action had not originated in a superior Court.

When the case first came to this Court, Mr. Lafleur having
doubts as to this Court’s jurisdiction, had the ease struck from
the list. The plaintifi then applied to the Chief Justice of Sask-
atchewan, with the consent of the defendants, and obtained an
order, professedly under sec. 71 of the Supreme Court Aet, which
gives to the Court below the power to allow an appeal, although
the same was not brought within the 60 days prescribed by sec
69. Sec. 37, however, does not give the Court below power to
grant leave to appeal in a case of this kind, and it has been held
by this Court in John Goodison Thresher Co. v. Township of
McNab, 42 Can, S.C.R. 694, that sec. 71 does not authorize the
Court below to extend the time for bringing an appeal so as to
confer power on this Court to grant leave to appeal where the
application to this Court for leave to appeal is made under sec.
48e.

I do not see how it is possible to distinguish this case from the
Goodison Case, 42 Can S.C.R. 694, so as to hold that the order of
the Chief Justice of Saskatchewan will authorize this Court,
after the 60 days, to grant leave to appeal.

Motion refused.

2529 p.L.R.
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CLARK v. ENGLAND AND MORTON.

Alberta Supreme Court, Appellate Division, Secolt, Stuart, Beck and
McCarthy, JJ. June 30, 1916

Sace (§HTED —75) —TirLe 10 ANIMAL SOLD BY POUND-KEEPER —CON
FISCATORY STATUTE— BURDEN OF PROOF.

Where a plaintiff elaims title to a horse under bill of sale from a pound
keeper, sold under the provisions of the Rural Municipality Aet (Alta
Stats, 1911-1¢ ch, 3, sees. 206 ¢f seq.), the onus is upon him to shew
that there were no irregularities in the =ale proceedings,

Arreal from the judgment of Greene, J.  Reversed.

C. 8. Blanchard, for plaintiff, respondent.

W. A. MacDonald, for defendant, Morton.

England not represented by counsel.

Scorr, J.:—1 agree with the conclusion reached by my brother
Beck that the onus was upon the plaintiff to prove that the sale
made by the pound keeper to defendant England was one which
the former was legally authorized to make and that, having failed
to prove this, he has not shewn that he was entitled to recover in
the action.

I would, therefore, allow the appeal of defendant Maorton
with costs.

I, however, entertain some doubt whether r. 192 referred to
by my brother Beck is applicable to cases like the present where
the trial Judge, instead of exercising the diseretion given him by
that rule, has disposed of the action by giving judgment and as
to whether that diseretion can now he exercised by this Court
Even if it ean, I think that this is not a case in which it should he
exercised.

1 would, therefore, dismiss the plaintiff’s action in the Court
below with costs to defendant Morton. I would give the plaintifi
leave to bring a new action.

StuarT, J.:—In this case I think the burden of proving owner-
ship was throughout upon the plaintifi. Of course where the
property was in his possession at the time of the alleged conver-
sion that is sufficient to shift the onus: Bullen and TLeake
7th ed. 282. But once it appeared as it very soon did, in the
course of the proceedings, that the plaintiff’s title, as against the
defendant who had been until recently the true owner and had
not sold, depended on a statutory confiscatory power of sal
given to a public official then the regularity of the proceedings
taken by that official was something which the plaintiff was bound
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29 D.L.R.) Dominion Law Rerorts.
to prove. There is no real presumption of regularity in such a
case: Wigmore on Evidence, sec. 253