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CITY OF TORONTO v. TORONTO RAILWAY CO. IMP.
Judicial Committee of the Pricy Council, The Lord Chancellor, Karl Loreburn, », z< 

and Lord Shaw. June 23, 1916.

1. Street railways (§ I—1)—Franchises—Exclusiveness upon termina
tion OF ANTECEDENT RIGHTS.

An agreement granting an exclusive franchise for a period of years 
over a defined area, and, so far as the grantor can, over another area in 
which a third party has existing rights, will take effort so as to confer 
on the grantee an exclusive franchise within the second area when the 
antecedent rights terminate.

2. Statutes (§ II A—95)—Obscure language in enacting agreement—
How regarded.

A section in an Act of the Legislature, enacted to confirm an agree
ment, which repeats some |x>rtion of the agreement in clumsy and ob
scure language, should be regarded rather as by way of identification 
than by way of conferring actual or independent rights.

[Re Toronto R. Co. and Toronto, 20 D.L.lt. 5X1, 34 <).L.R. 456, affirmed.]

Appeal from the judgment of the Supreme Court of Ontario, Statement. 
2(> D.L.lt. 581, 34 O.L.R. 45G. Affirmed.

The judgment of the Board was delivered by the
Lord Chancellor:—This appeal has arisen out of an applica- Loni cin.nceiior 

tion by the respondent company to the Ontario Railway and 
Municipal Board, under sec. 250 of the Ontario Railway Act of 
1014, asking the approval of plans for a proposed extension 
of a street railway. The Board made an order in favour of 
the respondent upon this application on September 9, 1915; 
from this order the present appellants appealed to the Appellate 
Division of the Supreme Court of Ontario, by whom the order 
of the Railway Board was confirmed, and the present appeal 
is against that judgment.

On the original hearing, certain technical objections were 
taken on behalf of the appellants, but these were summarily 
overruled by the Railway Board, who regarded them as devoid 
of substance or merit. Such objections do not admit of elaborate 
argument, and, although maintained before the Supreme Court 
and on the hearing of this appeal, it is unnecessary for their 
Lordships to deal with them further than by saying they are 
quite satisfied the decisions of the Board and of the Supreme 
Court were correct.

1—29 D.L.R.
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The real substance of the dispute depends upon the con
struction of an agreement made on September 1, 1891, between 
the appellants and the predecessors in title of the respondents, 
by which powers were granted for creating street railways over 
streets within the jurisdiction of the city, and of a statute by 
which that agreement was confirmed.

The appellants, as the governing body of the City of Toronto, 
have power to grant rights of running tramways or street rail
ways over all the streets within their jurisdiction, subject to the 
limitations imposed on their authority by the provisions of the 
Street Railway Act of 1887, a statute which provided that no 
municipal council shall grant to a street railway company any 
such privilege for a longer period than 20 years. The boundaries 
of the city have from time to time been altered. In 1884 and up 
to 1887 the northern boundary extended to a line drawn east and 
west through the junction of a street known as Yongc St. and 
the Ontario and Quebec railway tracks, now the Canadian Pacific 
Railway. The roads north of this point were, at this date, 
vested in the County of York, by whom the powers of granting 
railway rights over these portions of the roads were enjoyed 
and exercised. By virtue of two agreements, made respectively 
in 1884 and 1886 between the County of York and the Metro
politan Street Railway Co. of Toronto, the County of York in 
exercise of such powers, granted to the Metropolitan Street 
Railway the right to construct a street railway along Yongc St. 
northwards from the northern limit of the city boundary as it 
was then constituted. These rights were subject to forfeiture 
in certain events, but, unless forfeited or otherwise extinguished, 
the rights continued until June 25, 1915.

No doubt whatever has arisen as to the power of the County 
of York to enter into these agreements, or of the extent or validity 
of the rights obtained by the Metropolitan Street Railway under 
their terms, and, indeed, the Corporation of the City of Toronto 
would have had no direct right or interest in the streets at all 
but for the fact that the municipal boundaries of the city were, 
in 1887, extended in a northerly direction for an extent of some 
1,320 feet. The effect of this was to place the portion of Yongc 
St. and the other streets lying within this extended area under 
the jurisdiction of the city, and this portion of the roads was
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accordingly conveyed to the appellants by the County of York, _• 
but such conveyance was expressly made subject to all existing I' C.
rights of the public or any person or corporation, and, in particular, cm in
to the rights of the Metropolitan Street Railway in respect of Iokonth

the road known as Yonge Street.
In 1891 the appellants determined to offer for sale the right

Toronto

to operate street railways upon its streets; a tender made by the
predecessors in title of the respondents for the purchase of these
rights was accepted, and the agreement which has caused this 
dispute was entered into on September 1, 1891, to carry the 
purchase into effect. By this agreement the corporation granted 
to the purchasers for a period of 20 years from the date .of the 
agreement, and a further term of 10 years if legislative authority 
could be obtained for such extension,
The exclusive right ... to o|x*rate surface street railways in the 
City of Toronto, excepting on the island and on that portion, if any, of Yonge 
St. from the Ontario and Queliec Railway tracks to the north city limits, 
over which the Mctro|x>litan Street Railway claims an exclusive right to 
operate such railways, and the |x>rtion, if any, of Queen St. west (Lake Shore 
.Road) over which any exclusive right to operate surface street railways may 
have been granted by the Corporation of the County of York, and also the 
exclusive right for the same term to operate surface street railways over the 
said portion of Yonge St. and Queen St. west (Lake Shore Road) above in
dicated, ao far as the said cor|x>ration can legally grant the same.

This agreement was, as is shown upon its face, in excess 
of the powers of the corporation, and the necessary statute for 
its confirmation was obtained on April 14, 1892. On June 25, 
1915, the rights of the Metropolitan Street Railway ceased over 
that portion of Yonge St which was brought within the boundary 
of the city in 1887, and the respondents accordingly claimed that 
by virtue of their agreement, they were then entitled, for the 
residue of the term which su(?h agreement created, to use this 
portion of the street for the purpose of their railway. The 
appellants deny that the agreement conferred any such right. 
They assert that at the date of the agreement the corporation 
had no power legally to grant any franchise over this portion of 
Yonge St., and that consequently the only rights that were con
ferred in respect of this area were those that would have arisen 
if the grants to the Metropolitan Street Railway, made by the 
County of York, had for any reason been found to have been in- 

alid and void on September 1, 1891.
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Their l ordships are quite unable to take this view. At 
the date of the agreement no question whatever existed and 
no doubt had arisen as to the rights possessed by the Metropolitan 
Street Railway. Such rights were regarded by all parties as 
valid and subsisting, capable no doubt of termination in certain 
events but. unless those events occurred, continuing on to June 
25. 1915. Subject to those rights, whatever they might be, and 
subject to the restrictions imposed by the Street Railway Act of 
1887, the municipal authorities of the City of Toronto had full 
power to deal with the franchise of these roads in such a manner 
as they thought would best serve the interests of the inhabitants 
of the municipality. The agreement that was made granted a 
term of years beyond the authorised period, but it was intended 
to apply for legislation authorising this extension, and the agree
ment must be construed throughout upon the hypothesis that 
this authority would be, as in fact it was, duly obtained. The 
grant, therefore, was to run street railways in the City of Toronto 
for a total period of 30 years, with an absolute exception in respect 
of the island and a limited exception in respect of those parts of 
Yonge St. and Queen St. where exclusive rights had been granted 
by the ( bunty of York. So far, however, as the excepted portions 
of those streets were concerned, a grant for the same period was 
made by the corporation, so far as they could legally grant the 
same, that is so far as they could legally grant the same if the 
agreement was effectively confirmed by a subsequent statute. 
The only colour of explanation that can be given by the appellants 
of the distinct grant on the part of the City of Toronto over these 
excepted portions of the street is that to which reference has 
already been math1, namely, that the grant to the Metropolitan 
Street Railway might be declared.to be void, nb initio, or to have 
ended before September 1, 1891, a contingency which nobody 
contemplated and which there was no reason or justification to 
apprehend. The only meaning, in their Lordships' opinion, 
which this agreement is capable of bearing is that the grant it 
contained, which was made for good consideration, was a grant 
which would take effect whenever such antecedent rights were for 
any reason to cease.

It has been suggested in argument that such a grant would be 
beyond the powers of the corixiration as creating a reversionary 
interest in the franchise of tlx* roads. No authority whatever was
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produced to aid this contention, and tlicir Lordships arc unaware 
of any principle that could he invoked in its supjsirt.

It is also said that such a power is open to abuse, and so 
doubtlvs are all jxiwere enjoyed by municipal authorities, hut it 
would he a wrong anil dangerous method of determining the true 
limits of such powers to consider the mischief their improper 
exercise might produce.

Their lordships consider the terms of the agreement itself 
do not, when once the facts are understood, present any real 
difficulty. It is the manner in which these rights have been 
confirmed hy statute which gives rise to the only question of 
uncertainty in the case. This statute is 55 Viet., eh. 99, sec. 1, 
4 (1). Its description, to which reference is pcrmÎMÎblc for the 
purpose of determining its construction, is stated to he an Act 
to incorporate the Toronto Railway Company and to confirm 
an agreement between the Corporation of the City of Toronto 
and certain persons called the purchasers. The agreement and 
the conditions and tenders referred to are set out in the schedule 
to the statute in the usual way, and are declared to be valid and 
legal, anil binding upon all the parties. Sr far as the statute sought 
to validate and confirm the agreement, nothing further than this 
was required; but, as is not unusual in statutes of this descrip
tion, the Act proceeded to explain the effect of the agreement, 
and it is the difference between the terms in which this explanation 
is given and the terms of the agreement itself which has caused 
all the confusion in the case. The actual words which give rise 
to the difficulty are these:—

It is hereby declared that under the said agreement the purchasers acquired 
anti are entitled to the exclusive right and privilege of using and working the 
street railways in and upon the streets of the said City of Toronto, except 
that portion of Yonge St., north of the Ontario and Quebec Railway and 
that portion of Queen St (Lake Shore Road) west of DufTerin St.; and that 
the purchasers acquired and are entitled to such right and privilege (if any) 
over the said excepted portions of Queen St and Yonge St as the Corporation 
of the City of Toronto had at the time of the execution of the* said agreement 
|K)wer to grant for a surface street railway.

Now, in the first place, it is remarkable that the island, which 
was totally excepted from the terms of the original grant, is not 
excepted at all from the description given in the Act of Parliament, 
and, if the words of the statute were taken to lie those which 
defined and created tin* rights of the purchasers, they would be
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l»r<l Chancellor
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entitled to use the island for the purpose of their street railway, 
although it had been carefully excluded from the terms of the 
purchase.

Their Lordships think that in an Act of this description a 
provision, of the nature mentioned, is to be regarded rather by 
way of explanation and identification of the agreement which 
has been confirmed, than by way of creation of actual and inde
pendent rights. But even if they were to be otherwise regarded, 
in their Lordships' opinion, the statute merely expresses in clumsy 
and obscure language exactly tin1 same conditions as those 
expressed in the original agreement. The right and privilege, 
if any, over the excepted portion of Queen St., which the City of 
Toronto at the time and execution of the agreement had power 
to grant, were the rights and privileges which were to commence 
when the existing franchise ended. It is quite true that if that 
franchise* ran its full length, apart from the Act of Parliament, 
there would have1 been ne> right eir privilege w hich the1 corjxiration 
eoulel grant at all. But the statute must be read in light of the 
fact that the agre-ement was thereby valielated, anel the right anel 
privilege1 which the corporation hael powrer to grant at the elate 
e>f the agmmemt must be cemstrueel as meaning the right anel 
privilege1 which the corporation had peiwer to grant, assuming 
—fe>r this was the whole basis of the agreement—that the agree
ment itself was legalised. The appellants urge1 stremgly that this 
gave no e*ffect to the worels “if any,” anel that due effect can only 
be given to these1 by making the* assumption that in certain 
circumstances no such rights or privileges could be enjoyeei by 
the e'orporatiem, anel this assumption can, they urge, only be satis
fied by re‘gareling the grant as one te> take1 ede'et if the existing 
grants we‘re voiel; but if assumptions are to be maele1 fe>r which 
there is no w-arrant in the facts, it weiulil be just as reasonable 
to assume that the1 period of the existing grant might cover, or 
be exteneleel so as to cover, the whole j>erio<l of 30 years, and in 
that case the worels “if any " would have just as sensible a meaning 
as on the1 otheT hypothesis. In truth, the wemls are often need
lessly used by way of caution, and it woultl be unreasemable to 
give1 them such weight as te> destroy the obvious meaning of the 
statute or elocume-nt in which the1}- are contained.

The view expressed by their Lorelships was that taken by the 
Railway Board, and in the result by the Supreme Court; but
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their Lordships think the appellants were right in urging that the 
judgment of the Supreme Court did not depend upon any inde
pendent investigation of the matter, hut that they regarded them
selves as hound hy a judgment of this Board in a dispute which 
related to the rights over a portion of Queen St. where a similar 
question arose, in the ease of Toronto Kailway v. City of Toronto, 
[1906] AX*. 117. In forming this view their Lordships think that 
the Supreme Court were in error. The judgment referred to did 
not proceed upon this basis, hut upon a ground entirely independ
ent of whether the grant were made ct to the rights over 
Queen St. or no.

It is unfortunate that, in these circumstances, their Lordships 
have not the advantage of the considered opinion of the Judges 
of the Supreme Court in this case, hut the judgment of the then 
Court of Appeal in the case of City of Toronto v. Toronto Kailway 
Co., 5 O.W.R. 130, is quite clear upon the kindred question which 
arises with regard to the portion of Queen St. and with that judg
ment their Lordships are in entire agreement.

Throughout this judgment reference has only been math* to 
the Yonge St. area, for the question of principle which governs 
the one governs the other also, and there is no need for separate 
consideration of the1 2 3 second street. Their Lordships will therefore 
humbly advise His Majesty that this appeal should he dismissed 
with costs. Appeal dismissed.

COMMERCIAL CABLE CO. v. GOVERNMENT OF NEWFOUNDLAND.
Judicial Committee of the Privy Council. The Lord Chancellor. Viscount Haldane, 

htrd Atkinson, Lord Shaw, and Lord Par moor. J uly SI, 1916.
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1. Governor (§ I—1)— Prerogative powers—Contracts.

The Governor of Newfoundland has not full prerogative power of the 
Crown; his capacity is limited by his commission anil instructions, and 
hy the law of the colony; contracts in his public capacity are subject 
to the constitutional practice of the colony; all contracts by him extend
ing over a |>eriod of years and creating a public charge are. by statute, not 
landing until approved by the House of Assembly.

2. Ditties ( 11—1)—Discretion as to remission —Validity or contracts
AFFECTING.

Under res)>onsible government all grunts of public money direct or by 
prospective remission of duties are in the discretion of the legislature, 
and no contract is binding unless that discretion has been exercised in 
some sufficient fashion.

3. Duties (§ I—1)—Remission of tolls authorized by statute—Subsidy
CONTRACTS—Ex EM PTIONS.

The Audit Act «>2 * (13 Viet. eh. 34, see. 79) which enables the Gover- 
nor-in-C'ouncil to remit any duty or toll payable to the Crown does no! 
authorize a provision in a contract for years granting an annual suhsi !y 
and freedom from customs duties on certain imports; the statute grants a 
remission, the contract aims at exemption.

30
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Appeal from the judgment of tin* Supreme Court of New
foundland.

The judgment of the Hoard was delivered by
Viseoi \r Haldane:—This is an appeal from the conclusion 

come to I y a majority of the Supreme Court of Newfoundland. 
What has to be determined is whether the appellants, who are 
an American company incorporated in the State of New York, 
are entitled to recover two sums of SI2,(MM) and $10,910.13, alleged 
to be due under an agreement under the Great Seal of New
foundland, dated February 18, 1909, to which the parties were 
the appellants and the Governor of Newfoundland in Council.

The agreement was made under the following circumstances. 
Prior to 1905 the appellants owned and xvorked five submarine 
cables laid between Waterville, in Ireland, and Canso, in Nova 
Scotia. None of these cables reached to Newfoundland. By 
an agreement dated August 20, 1905, made between the appellants 
and the Government of Newfoundland, and subsequently con
firmed by statute of the Legislature of Newfoundland (0 Kdxv. 
X II. eh. 10), to which it was scheduled, the government agreed 
to grant to the appellants,-on certain terms and conditions, the 
right to land any of its through cables in Newfoundland.

In September, 1905, a cable had been laid by the s
from Port aux Basques, on the south coast of Newfoundland, to 
Canso, in Nova Scotia. This cable became the property of the 
government, who worked it. It was in order to develop the 
system so brought into existence that the agreement of August 
20 was entered into. That agreement provided for the main
tenance of the new cable and for exchange of traffic. It also 
provided that tin* government should grant to the appellants the 
right to land any of their through cables in Newfoundland on 
certain terms and conditions, and for grants of cable stations 
and wayleaves. The duration of this agreement was to be*10 
years. ,

Later on, in 1909, Sir Robert Bond, who was then Premier 
of Newfoundland, entered into negotiations with the appellants 
with a view to the one of their transatlantic
cables at St. John’s, and these negotiations culminated in the 
agreement of February 18, 1909, now in controversy. By this 
agreement the appellants contracted to cut one of their trails-

D3/D

96754
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Atlantic cables and extend it to Newfoundland and thence to 
New York, and also to establish a cable station at St. John's. 
The duration of the agreement of August 20, 1905, was to be 
extended to 25 years. The appellants were to pay the govern
ment a certain proportion of their receipts for messages. The 
government were to pay to the company $4,000 annually for 
the facilities thus to be afforded, and to grant them the right to 
land the new cable in Newfoundland, as well as lands for cable 
stations and wayleaves for the cables. The api>ellants were to 
have entry duty free for their materials and appliances, and the 
contract was to last for 25 years.
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The appellants selected a landing-place and entered into a 
contract with a construction y for the manufacture and
laying of the new cable. The cable appears to have been made 
and landed, and some work was done by the appellants towards 
establishing a cable station at St. John's. The government 
used the cable on certain occasions, but it appears to their Lord
ships that this was done under special arrangements, and that it 
cannot be taken to have amounted to an adoption in itself making 
the contract binding on the government.

For the purpose of installing the new cable the appellants 
imported into Newfoundland certain articles which would have 
been admitted duty free had the contract been carried out by 
the government. But the government has claimed duty on 
these articles on the footing that the contract is not binding, 
and the appellants have paid in respect of duties sums amounting 
to $10,916.13. This is the second amount claimed, and it is 
claimed as recoverable by the appellants under their contract. 
They allege that they are entitled to have it repaid to them, and 
to receive the first item of $12,(KM), being the amount for 3 years 
of the annual subsidy of $4,000.

In 1009 the Government of Sir Robert Rond, who had negotiated 
"the agreement in controversy, went out of office, and a new 
government came in. The new government was dissatisfied with 
the agreement, announced that it regarded it as not being 
binding in the absence of legislative sanction, and declined to 
recommend it to the House of Assembly for ratification. As a 
consequence, the Legislature of Newfoundland has not ratified 
the agreement, as it did in the case of the agreement of 1905.

07
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There is no doubt that the agreement in controversy was 
executed with all due solemnities so far as the Governor-in-Couneil 
was concerned, and the question is whether it is binding in the 
absence of sanction from the legislature. With the policy of the 
new administration in Newfoundland in repudiating it their 
Lordships have no concern. The administration may have acted 
harshly or they may have been simply doing a public duty. Such 
a question is not one for a Court of law, but is a domestic issue for 
the Government of Newfoundland, and those to whom they are 
responsible. The only iwint before this Board is whether the 
claims of the appellants in proceedings which are analogous to 
a petition of right ought to succeed as claims valid in point of law. 
The question turns on whether the then Government of Newfound
land had authority to make a contract, binding apart from 
legislative sanction, which would entitle the appellants to claim the 
sums in question under the terms of such a contract. In order to 
answer this question it is necessary to examine the position of the 
Governor of Newfoundland when, acting in council, he executed 
the agreement.

Newfoundland has not had its constitution defined by Imperial 
statute after the fashion of Canada and the Canadian provinces, 
but it has for many years possessed not only representative but 
responsible government. Its elected Chamber has assumed the 
form of a House of Assembly, which has regulated its own proceed
ings by rules, made under the authority of one of its own statutes, 
which precludes alterations of these rules except by a vote of two- 
thirds of the members. One of these rules is that in all contracts 
extending over a period of years and creating, a public charge, 
actual or prospective, entered into by the government, there 
shall lie inserted the condition that the contract shall not be 
binding until it has been approved by a resolution of the House. 
Their Lordships are of opinion that this rule is part of the con
stitution of Newfoundland, and is binding on the executive, 
which is responsible to the legislature and which was of course 
party to the statute under which the rule was made.

There is another statute which was invoked in the argument 
for the appellants as relating to the subject-matter of the agree
ment of 1909. It is the Newfoundland statute of 02 and 03 
Viet., ch. 34, which, by sec. 79, enables the Govemor-in-Council, 
on the recommendation of the Treasury Board, to remit any
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duty or toll payable to the Crown and imposed and authorised 
to be imposed by an Act of the Colony. Rut looking at the 
context of the section, their I»rdships do not read the statute 
as applying to a contract such as that before them, which is 
dealing not with remission in a particular case, but with an 
exemption of a prospective and continuing character. Such an 
exemption would, in their opiniou, requin1 the special sanction 
of the legislature.

Turning to the position of the Governor, it is plain that, 
according to well-settled principles, he is not a Viceroy in the 
sense of being a person to whom the full prerogative power of 
the Crown has been delegated. His capacity is defined and 
limited by his commission and instructions. The commission 
which defines the powers of the Governor is contained in letters 
patent of March 28, 1870, which enable him, with the advice 
and consent of the Legislative Council and Assembly of the 
Colony, to make laws for the public peace, welfare, and good 
government of the Colony. They authorise* him to 
do and execute in due manner all things that shall belong to his said command, 
and to the trust we have re|K>sed in him. according to the several |>owers 
and authorities granted or appointed him by virtue of these present letters 
p.-Ment, and of such commission as may be issued to him under our sign manual 
and signet, and according to such instructions as may from time to time he 
given to him under our sign manual and signet, or by our order in our Privy 
Council, or by us through one of our principal secretaries of state, and accord
ing to such laws and ordinances as are or shall hereafter he in force in our said 
colony.

The letter» patent also set up an executive council, to be nominated 
with the approval of the legislature of the ( 'olony, and a legislative 
council, not exceeding fifteen in number.

Their lordships think it clear that the Governor is by these 
provisions subjected to constitutional restriction, and that any 
persons dealing with him, whether or not they actually know 
the character of his authority, must he taken to deal subject to 
such restriction. No doubt, if he chose in unambiguous language 
to bind himself by any contract personally, the Governor could 
do so and take the consequences, but he could not by so doing 
bind the parliament and the people over whom he is only appointed 
to exercise authority subject to the constitutional conditions 
already referred to. And when he makes a contract it is well 
settled that the presumption is that he contracts in his public
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IMP. capacity and subject to the particular restrictions which the
P. C. constitutional practice of the Colony ini)loses. These restrictions

Commercial <‘very one transacting public business with him must be taken to 
Cable Co. accept in so transacting, and any contract entered into with him

Newfound
land.

in his public capacity will be presumed, unless the contrary 
plainly appears, to have been entered into on this footing.

From what has been said it follows that the agreement of

Haldane February 18, 1900, must be presumed, from the character of 
its subject-matter, to have been made on the footing that it would 
be submitted to the legislature of the Colony for its approval, 
and that it was not to become a binding agreement in the absence 
of such approval. The agreement must, moreover, be read as 
a whole, and as it was beyond the power of the executive to make 
it binding in the points already indicated, it cannot be made 
binding piecemeal. What view the legislature might have 
taken had it been properly submitted is a topic into which no 
Court of law can enter, and no damages can be recovered for 
breach of any implied promise to so submit it. For all grants 
of public money, either direct or by way of prospective remission 
of duties imposed by statute, must be in the discretion of the 
legislature, and where the system is that of responsible govern
ment, there is no contract unless that discretion can be taken to 
have been exercised in some sufficient fashion. Their Lordships 
will therefore humbly advise His Majesty that the appeal fails, 
and should be dismissed with costs. Appeal dismissed.

CAN. ST. JOHN LUMBER CO. v. ROY.
8. C. Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., Davies, Idington 

Anglin and Brodeur, JJ. Slay 16, 1916.

1. Appeal (§ I B—15)—Finality of judgment—Dismissal of Motion to 
BET ABIDE SERVICE.

/Vs the right to serve a summons out of the jurisdiction is not a sub
stantive right, an order dismissing a motion to set aside the service of a 
writ of summons out of the jurisdiction is not a final judgment within 
the Supreme Court Act (ll.S.C. 11)011, eh. 130, sec. 2(c), as amended by 
1013, ch. 51, sec. 1) and, therefore, no apjieal lies to the Supreme Court 
of Canada from a judgment refusing to set aside such a service.

Statement. Appeal from a judgment of the Supreme Court of New 
Brunswick affirming the refusal of a Judge to set aside his order 
for service of the writ out of the jurisdiction.

The respondent moved to quash on the ground that the appeal 
was not from a final judgment. He claimed, also, that if the
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apix-al would lie it only related to a matter of procedure and 
should not be entertained.

J. T. F. Window, for appellants.
M. L. Hayward, for respondent.
Fitzpatrick, C.J.:—'This is an appeal from a judgment of 

the Supreme Court of New Brunswick which affirmed an order 
of a J udge in Chambers who refused to set aside an earlier order 
made by himself granting leave to serve a writ of summons out 
of the jurisdiction.

It seems a point of practice and there is no final judgment. 
The case of Martin v. Moore, 18 Can. S.C.R. 634, seems in 
point. In the later case of Howland & Co. v. Dominion Bank, 
22 Can. S.C.R. 130, the question of jurisdiction of the Supreme 
Court does not appear to have been considered.

It seems to me the only question here is whether the amend
ment of the Supreme Court Act 1013 defining a final judgment 
would cover a case such as this. The amount involved is only 848.

With some hesitation 1 have come to the conclusion that no 
appeal lies.

Davies, J.:—I concur in the opinion of Anglin, J.
Idinuton, J. (dissenting):—The respondent's motion to quash 

this appeal should turn upon a consideration first, of the question 
whether or not the case is covered by the general refusal of this 
Court in mere matters of procedure to entertain an appeal de
pendent on procedure as was held under the construction hereto
fore put u)mui the Supreme (ourt Act defining the words “final 
judgment,” and secondly, the substitutionary amendment of 
that Act in 1013 by the first section of 3 and 4 Geo. V., ch. 51, 
quoted hereinafter.

The appeal involves the question of the ion of a New
Brunswick Court to try a case brought there against appellant, 
a foreign corporation. The appellant contends there is none 
because by the law of New Brunswick there is no power given in 
the circumstances to serve the appellant as such. We are not 
concerned in this motion either with the merits of the case, 
which is for a trifling amount, or with the law relative to the 
question of jurisdiction.

It so happens that the case may yet be tried on its merits 
as the judgment appealed from stands. But in principle the 
converse case might arise any day, of a suitor prosecuting his
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rights being denied justice by an order refusing to exercise the 
jurisdiction of the Court and he suffering in such a case would, 
if the holding of the majority herein is maintained, be driven to 
a foreign Court to prosecute his remedy. It is alleged that is a 
mere question of procedure. Even so this Court has affirmed in 
many cases its jurisdiction to hear appeals involving only ques
tions of procedure.

Of these cases, there is the case of Lambe v! Armstrong, 27 
Can. S.C.R. 309, in which the late Mr. Justice Oirouard, speaking 
for the Court,'succinctly stated the law as follows:—

This appeal raises only a question of procedure in the Court below, and 
consequently the rcsjMindent contended that we should not interfere with 
the judgment, appealed from. But questions of practice cannot he ignored 
by this Court when their decision involves the substantial rights of the liti
gants, or sanctions a grave injustice. We believe that this is one of those

That case involved a question of procedure in regard to a 
sheriff’s sale and this Court reversed a mere practice order of the 
Quebec Court of Queen’s Bench.

This Court in the case of Eastern Townships Batik v. Swan, 
29 Can. S.C.R. 193, followed that decision in a case involving 
a mere question of practice as to the making of an ex parte order 
fixing peremptorily a date for the adduction of evidence, and 
hearing, and again reversed the same Court of Queen’s Bench.

In the case of Price v. Fraser, 31 Can. S.C.R. 505, this Court 
again entertained iin appeal where a mere question of procedure 
was involved and again reversed the same Court of Queen’s Bench 
which had held that the Court of Review had no jurisdiction to 
make the order it did respecting the mere inscription of a case.

That case raised in principle exactly that which is raised herein. 
The facts upon which the question of jurisdiction turned, of course, 
were not the same as here, but simply raised the question of the 
jurisdiction of the Court. And the neat point as here was, 
whether or not the Court of Queen’s Bench, in holding the Court 
below had no jurisdiction, was right or wrong.

In Finnie v. City of Montreal, 32 Can. S.C.R. 335, this Court 
affirmed its jurisdiction to review and reverse the Court below on 
a mere question of practice. I pointed out in the argument of 
this motion that the law' is as laid down in these cases without 
referring to authority, for the point has been taken so many 
times and decided that it was no more a question of this Court’s
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jurisdiction that was involved in the esses of mere procedure hut 
one of expediency generally decided by regard to whether or 
not there was involved a question of the denial of a right some
times tested by an appeal to the principles of natural justice.

1 know of nothing more grave in the administration of justice 
than a decision of whether or not a Court presuming to try a ease

CAN.

8. C.

Lumber Co. 

Roy. 

Idington, J
had jurisdiction to do ho.

The appellate Court having such power of determination rela
tive to the jurisdiction of an inferior ( 'ourt, which refuse* to assert 
that |lower, 1 most rcs|>cctfully submit, fails to discharge its duty.

Ill those eases involving the jurisdiction over foreigners and 
presuming to assert that which it has not, the question becomes 
more grave and delicate than when only our own citizens are con
cerned.

In the ease of Arpin v. Merchants Bank of Canada, 24 Can. 
S.C.lf. 142, the late Chief Justice Strong laid down the law in 
refusing a new practice appeal, as follows:—

We have always said that on points of praetiee like this we will follow 
the course of the Privy Council, as laid down in the Mayor of Montreal v. 
Brown anti S/rringle, -2 App. Cas. 168, and we have already acted on that 
principle in the eases of (Hadwin v. Cummings, Cass. Dig. 2 ed., 426; Dawson 
v. Union Banl{. Cass. Dig. 2 ed. 428, and Scammell v. James, Cass. Dig. 2 ed. 
441.

These eases illustrate his meaning and the dictum relied ujxm 
in Brown's case, 2 App. Cas. 168, is to he found at p. 184 of the 
report wherein it appears.

1 think, therefore, that the motion should be refused and the 
case heard.

Then let us pass that ground and coming to that involved in 
the amendment by section 1 of ch. 51 of 3 & 4 Geo. V. which is as 
follows:—

Par. (e) of see. 2 of the Supreme Court Act, ch. 139 of the R.S.C. 1906, is 
repealed and the following is substituted therefor:—

(e) Save as regards appeals from the Province of Quebec, “final judg
ment " means any judgment, rule, order or decision which determines in 
whole or in part any substantive right of any of the parties in controversy 
in any action, suit, cause, matter or other judicial proceeding, and, as regards 
appeals from the Province of Quebec, “final judgment ” means, as hereto
fore, any judgment, rule, order or decision whereby the action, suits cause, 
matter or other judicial proceeding is finally determined and concluded.

A long line of decisions by our predecessors in this Court 
refusing to hear appeals from judgments and orders, sometimes 
of an interlocutory character, and at other times determining
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( AN. some of the rights of litigants, seemed to bind us, now sitting in 
8. C. this Court, and several decisions were given which seemed within

8t. John meaning of the Supreme Court Act, so interpreted, to prevent
Li mber Co. appeals from what in effect were final judgments though not sup- 

Hoy. posed to be such as intended to come here for review. This 
idington, j amendment I have just quoted was designed to furnish a remedy 

therefor.
It was stated by counsel supporting this motion that the 

Honourable the Minister of Justice had in effect stated in parlia
ment that the amendment emanated from this Court.

I may be permitted to disclaim any responsibility for it. I 
declined to take part therein for I conceived another method was 
desirable and the amendment as framed not unlikely to be pro
ductive of undesirable results. I am free, therefore, to interpret 
and construe it as I hould any other new statute enacted to 
remedy what was considered an obvious evil.

Surely if ever there was a ease falling within the scope of 
legislation such as this, when we have regard to the numerous 
decisions which gave rise to a need for reform, this case presents 
it, if the jurisprudence of the Court had not already settled the 
question as against the view entertained by my brother Judges 
in proposing to quash this appeal.

If the jurisdiction to try the cast* brought against a man who 
disputes that jurisdiction, does not involve1 the determination 
of a substantive right of any of the parties to the controversy, 
I fail to understand what would.

As I have* already shewn, this Court has held in the cases I 
have cited there was perhaps no need for the amendment to give1 
the- right of appeal.

Or are we to be teilel that there was ne-e-d for an amendment 
te» take- the- right e>f appeal away in cases turning upon what may 
be- called procedure though involving substantial questions of 
justice as in those1 have alre-aelv cited? Ami I have by no means 
exhauste-d the list of e-ase-s wherein the like relief has been got 
here. If the interpretation counsel supporting the me>tion trie-d 
to put upon the words is correct, such would he the1 effect of the 
amendment ; it would give relief in a Jew cases and deprive others 
of the right of relief they have heretofore had.

I am not concerned on which ground the appellant goes.
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Whether on the jurisprudence of this Court or the amendment, ___*
clearly the appellant is entitled to have its appeal heard.

I therefore think the motion should be dismissed. Sr. John

Anglin, J.:—This is a purely common law action. The sub- Lvmkkr Co* 
ject of appeal must, therefore, be a “final judgment.” That an Roy.
order dismissing a motion to set aside the service of a writ of Anglin, j.
summons out of the jurisdiction is a final judgment apart from 
the statutory definition of that term is scarcely arguable. (See 
cases collected in Snow’s Annual Practice, 1910, pp. 1108-9 and 
1121-3). That such an order was not a final judgment within 
the definition of that term in the Supreme Court Act prior to 
1913 is settled jurisprudence. Martin v. Moore, 18 Can. S.C.R.
634. The appellant maintains that the case falls within the 
amendment of 1913.

In my opinion the right to serve a writ of summons out of the 
jurisdiction is not “a substantive right of any of the parties in 
controversy in any action,” within the meaning ot sec. 2 (e) of 
the Supreme Court Act, as enacted by 3 & 4 Geo. V., ch. 51, sec.
1. It is not “a substantive right” at all; and it is not “a right 
in controversy in the action” within the meaning of that phrase 
as used in sec. 2 (e).

The question disposed of by the judgment before us is one of 
remedy rather than of substantive right. The obligation of the 
contract, which is the substantive right in controversy in the 
action, Reg. v. Toland, 22 0. It. 505, at p. 509, b not affected by 
the giving or withholding of this additional remedy for its enforce
ment. Cooley’s Constitutional Limitations, 5 ed., pp. 346-9.
I say additional, because the existence of a remedy in the forum 
of the domicile of the defendant is unquestioned. No doubt the 
plaintiff may gain a substantial advantage and the defendant 
suffer a corresponding detriment as a result of the judgment in 
appeal—but no more so than may result in many cases where 
some right of discovery or other purely incidental right of proce
dure has been accorded the one or denied the other. Nol>ody 
would dream of maintaining that a judgment or order dealing 
with such a matter of procedure had determined a substantive 
right in controversy in the action. To do so would involve 
holding that every interlocutory order of the highest provincial 
Court which materially affects the remedy or prospect of recovery

2—29 D.L.R.
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is appealable to this Court as a final judgment. No line of ex
clusion could be drawn. It can scarcely be necessary to state 
that parliament did not intend to do anything so irrational as 
to limit the right of appeal to a “final judgment” and then, by 
a definition of that term, to render the limitation thus imposed 
useless and absurd; While
a court of law has nothing to do with tlie reasonableness or unreasonableness 
of a provision, except in so far as it may help them in interpreting what the 
legislature has said (Cis>k v. Cha*. A. Yogeter Co., (19011 A.C. 102. at 107), 
you are not to construe the Act of Parliament so as to reduce it to rank ab
surdity. . . . You must give it such meaning as will earry out its objects. 
The Duke of Bucclcuch, 15 P.D. 80, at 90.
The language should not unnecessarily be applied to something 
not within the mischief contemplated by the Act if to do so will 
produce manifest absurdity or inconvenience. Yates v. The 
Queen, 14 Q.B.D. 048, at p. 000. In my humble opinion the 
language used in the definition of “final judgment” given its 
literal meaning does not lead to any such absurdity. On the 
contrary, it seems apt to preclude precisely the contention which 
the appellants present in this case. The right determined must 
be substantive. The judgment must affect the existence or the 
enforceability of the obligation sued ujion—the right in contro
versy in the action. That, I take it, means that a judgment 
appealable to this Court as a “final judgment” must at least in 
part dispose of the merits of the action. The amendment of 
1913 leaves untouched the considerations which led this Court 
to decline jurisdiction in Martin v. Moore, 18 Can. S.C.R. G34. 
In fact it seems designed to make* it clear that they are still to 
prevail.

This amendment was enacted to meet the difficulties exem
plified and emphasised by the then recent decisions in Union 
Bank of Halifax v. Dickie, 41 Can. S.C.R. 13; Wenger v. La mont, 
41 Can. S.C.R. 603; Clarke v. (ioodall, 44 Can. S.C.R. 284; Crown 
Life Ins. Co. v. Skinner, 44 Can. S.C.R. 616; and Ilesseltine v. 
Nelles, 10 D.L.R. 832, 47 Can. S.C.R. 230. In construing it, it 
is our duty
to look to the purpose of the enactment, the mischief to be prevented, and the 
remedy which the legislature intended to apply.
The Queen v. Allen, L.R. 1 C.C.R. 367, at 374; to suppress the 
misehief and advance the remedy; Heydon’s case, 3 Coke Rep. 
7 (6); Peek v. North Staffordshire By Co., 10 H.L. Cas. 473, at 
492;
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to find out what the meaning of the legislature is; and to attach a rational and 
beneficial meaning, if possible, rather than an irrational and injurious meaning. 
Mersey Steel and Iron Co. v. Naylor, Benzon & Co., 9 Q.R.D. 
048, at 060, in 1882. The mischief which the amendment of 
1913 was designed to remedy was the fact that theretofore because 
no judgment was considered final for purposes of appeal to this 
Court unless it not only disposed of the rights of the parties in 
controversy in the action hut also concluded the action itself, 
in a common law action, subject to a few special exceptions, a 
judgment which conclusively determined that the plaintiff was 
entitled to the relief he sought was not appealable unless it also 
finally dealt with and disposed of the quantum of the recovery to 
which he was entitled. That was the result of the definition of 
“final judgment” as enacted by 42 Viet., ch. 39, sec. 9—a pro
vision not unreasonable when it was made, but which afterwards 
became- productive of consequences not anticipated owing to tin- 
introduction into common law actions of methods of procedure 
formerly peculiar to courts of equity. Hesseltine v. Nelles, 10 
D.L.R. 832, 47 Can. S.C.R. 230, at 237-8. It was certainly not 
intended by the amendment of 1913 to make appealable to this 
Court any judgment purely interlocutory in character. The 
purpose of confining the right of appeal to judgments determining 
substantive rights of the parties in controversy in the action was 
to exclude judgments or orders dealing with matters of remedy and 
procedure only. The order maintaining the service of the writ 
is such an order. It docs not determine any substantive right 
in controversy in the action. I am for these reasons of the 
opinion that the judgment of the Supreme Court of New Bruns
wick from which the defendant seeks to appeal is not a final 
judgment appealable to this Court and that this appeal should 
be quashed.

Brodeur, J.:—I am in favour of granting the motion to quash 
because it is not a final judgment.

The appellant relied on the 1913 amendment but I am of 
opinion that the order from which he is appealing does not dis
pose of a “substantive right” of any of the parties in controversy 
in the action.

[On a subsequent day His Lordship the Chief Justice delivered 
the following opinion as to the costs of the appeal.]

Fitzpatrick, C.J.:—This appeal has been quashed for want
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of jurisdiction. The respondent asks not only for the costs of the 
motion but also for the general costs of the appeal on the ground 
that he moved as soon as he could and that by consent of counsel 
the motion, which was returnable on the first day of the May 
session, stood over until the appeal came on to be heard on the 
merits.

R. 4 of the Supreme Court Rules provides for the respondent 
moving to quash within fifteen days after the security has been 
approved. R. 5 provides that all proceedings in the appeal shall 
be stayed after service of the motion to quash until that motion 
has been disposed of or unless a Judge of the Supreme Court 
shall otherwise order.

These two rules were adopted when the rules were revised in 
1907. Previous to that time it frequently happened that appeals 
were quashed for want of jurisdiction when they came on to be 
heard on the merits and when the appellant had expended a very 
large sum of money in connection with the printing of his appeal 
book. Tin1 rules were devised to save unnecessary expense of this 
kind.

In the present instance it would appear that the solicitors 
took it upon themselves to ignore the provisions of R. 5 and 
proceeded w'th the printing of the case and factums before the 
time had expired within which the appellant could move to 
affirm jurisdiction and the appeal was inscribed for hearing at 
the present session. This was entirely irregular and if permitted, 
would nullify the entire object for which the said rules were passed.

Under these circumstances the respondent is certainly not 
entitled to obtain anything more than the ordinary costs of the 
motion to quash and what if the rules had been observed would 
have been the general costs of the appeal up to the date when the 
motion to quash was served. Appeal quashed with costs.

MALLORY v. WINNIPEG JOINT TERMINALS.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., Davies, fdinyton, 

Anglin, and Brodeur, JJ. May 25, 1916.

1. Railways (§ II D 2—35)— Negligence—Uncovered switch rods—In
sufficiency OF FINDINOH.

A finding by a jury of negligence by permitting switch-rods to be un
covered will not he upheld when the evidence is that the practice univer
sally followed on this continent was observed, and no evidence was given 
that covering was practicable.

[Mallory v. Winnipeg Joint Terminals, 22 D.L.R. 448, 25 Man. L.R. 
456, affirmed.)
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Appeal from the judgment of the Court of Appeal for Mani
toba, 22 D.L.R. 448, 2.5 Man.L.R. 456, reversing the judgment 
entered at the trial by Prendergast, J., on the findings of the jury, 
and dismissing the plaintiff’s action with costs.

Wallace Nesbitt, K.C., and McAlurray, for appellant.
0. II. Clark, K.C., for respondents.
Fitzpatrick, C.J.:—I would dismiss this appeal and confirm 

the judgment below for the reasons given by Perdue, J.
The general principle applicable in negligence cases is express

ed by Lord Halsburv in Wakelin v. London and 8.W. It. Co., 
12 App. Cas. 41, at p. 44, in substance as follows:—It is incumbent 
upon the plaintiff to establish by proof that tin? death or injury 
was caused by some negligent act or omission to which the death 
or injury complained of is attributable. That is the fad to be 
proved. If circumstances are equally consistent with the negli
gence of the plaintiff or the defendant then the action fails.

At the time of the accident in question the plaintiff was em
ployed by the defendant company as one of a switch-crew of five, 
and was actually engaged in the terminal yards handling, at the 
point of intersection of three different lines, a train of four cars 
one of which, known in these proceedings as Car No. 31)112, was 
to be switched by what is known as a “flying switch” from the 
track on which it stood to a track known as the “B lead.” To 
do this it was necessary to throw the switch for the latter track 
and open the knuckle of the coupler on the car. Both of these 
operations should, to avoid accident, be carried on in that order. 
The plaintiff was acting in direct co-operation with the switch- 
foreman, Lait, apparently was directing the movements of the 
engine attached to the cars and it was his duty to give the signal 
to the engineer, when he saw by the switch signal that the line 
was ready, to shunt the car from the track on which it stood to 
the “B. lead.” There is a good deal of evidence as to what occur
red between the plaintiff and Lait to which, in my view, no 
importance attaches because the jury find that the accident 
was attributable directly to the defective condition of the switch- 
rod, and that no negligence is attributable to Lait. If plaintiff 
had done his work in the regular and proper order lit1 should have 
first adjusted the coupler and then thrown the switch, in which 
case Lait would not have given the signal to the engine and in all 
human probability the accident would not have happened.

CAN.

8. C. 
Mallory 

Winnipeg 

Terminals.

Fitzpatrick,



22 Dominion Law Rkports. (29 D.L.R.

CAN. Now, ns to the negligence found, it is admitted that the car
S. c. was properly equipped in accordance with the requirements of
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of the car. The complaint is that the lever was out of order and 
that the plaintilT was obliged, to adjust the coupler, to go behind 
the car and shake the coupler loose with his hand. I can see no

litipHtrirk,
C.J. reason why lie should have assumed that risk and, to have at

tempted to work at the coupler with his back turned towards the 
moving ear, as he did, was in the circumstances highly imprudent. 
Plumb v. Colxlcn Flour Mills Co., (1914] AX’. 02. However, it 
will not be necessary to say more as to this because I am satisfied 
that the accident cannot be fairly attributed on the evidence, to 
the cause assigned by the jury—a defective switch-rod. In the 
first place, admitting what, in my opinion, is not proved, that 
the plaintiff slipped on the switch-rods, there is no evidence to 
supjHirt the finding that they were not properly constructed or 
that they should have been covered. It is admitted by all the 
witnesses, including the plaintiff, that switch-rods worked from 
a switch-stand on the level like those in question are always left 
uncovered. When they are worked from an interlocking tower 
it is different because of the delicate mechanism of the locking 
part. It is also said, although not so found by the jury, that the 
line was badly ballasted and that a vacant space existed between 
the switch-rod and the ground which was a cause of danger, 
but I think the weight of evidence is to the effect that the switch- 
rods were placed and maintained in accordance with good railway 
construction and the general practice of railways in this country. 
Further, the Railway Act makes ample provision for the equip
ment of trains and the construction of road bed, tracks and 
switches for the general protection of all those who travel or are 
connected with the operation and maintenance of railways, and 
it has not been suggested here that the respondent company in 
any way failed to observe the requirements of the statute. Sec. 
280 of the Railway Act, which deals with switches, contains no 
provision relating to the covering of switch-rods and no order 
or regulation has been made by the Hoard under the general 
powers conferred by sec. 30 of the Act, nor has the inspecting 
engineer made any order under sec. 203. The rule applicable to 
cases like this is well expressed by Pollock in his work on Torts
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(10th cd.) p. 470, referring to the ease of ('rafter v. Metropolitan 
Ry. Co., L.R. 1 (\P. 300:—

A Hlairniw . . . cannot be pronounced dangerous and defective
merely because the plaintiff has sli|>|M><l on it, and somebody can lie found to 
suggest improvements.

This is an analogous case. Here the switch-rod is proved to 
haye been constructed in the usual way, according to the system 
generally adopted in this country. If it is left to the jury to 
decide what improvements ought to be made in the interests of 
good railway construction then we will have custom or local 
usage set up as a test of negligence. The standard of care is a 
legal one and the question for the jury is whether the master or 
the servant, as the case may be, has lived up to it. If it is for 
the jury to decide as to the proper railway construction in view 
of the* provisions of our Railway Act, then we will have juries in 
Manitoba deciding differently from juries in Ontario on the same 
state of facts with respect to the same railway. I agree abso
lutely with Mr. Justice Perdue:

The question ns to whether nil switch-rods should be covered for the pro
tection of the railway employees is one of very great importance. The form 
of the protection to he adopted, if protection is to be made obligatory, would 
necessitate the assistance and advice of exjierts and the most careful con
sideration by the legislature or body jMissessing the power to com|M*l the 

of the device. Should it be left to a jury to say that defendants 
were negligent because they adopted the course followed by every railway 
company in Canada, and left the switch-rods uncovered? It appears to 
me that the matter is essentially one to be dealt with by Parliament or the 
Railway Hoard, so that the device to be adopted will be put in general use 
by all railways, and it will not be left to the conjecture of a jury to pronounce 
upon the necessity for, or the sufficiency of, the protection in each case.

The appeal should be dismissed with costs.
Davies, J.:—This was an action brought by the appellant, a 

switchman in defendants’ employ, to recover damages for injuries 
sustained by him while in the performance of his duties as switch
man in defendants’ yard or station. The accident happened in 
broad daylight. A “flying switch” had been made and the 
plaintiff had cut off two cars which had moved to their proper 
place. Plaintiff then set the switch so that another car might 
be pushed to another track. The setting of the switch automatic
ally moved the switch-signal so that the switch-foreman, Lait, 
who was standing by ready to signal the engineer when to back 
up, seeing the switch was thrown for the “B lead” and Mallory
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was standing by it, walked towards the engine and gave the signal 
to “shunt the car,” which was done.

It appears from his evidence that Mallory after turning the 
switch, walked over towards the car to be switched and noticed 
that tin1 knuckle of the < r in the end of the car was not 
open. He crossed the track and tried with the lever to open it 
but for some reason it would not open. Mallory then stepped on 
the track between the rails and with his back to the car and with 
one hand on the lever and another on the coupler, tried to open 
the knuckle. He knew that the opening of the switch by himself 
a few moments before was the signal for the engineer to “shunt 
the car.” He put himself in this very dangerous i>osition with 
knowledge1 that he could not be seen by the engineer and that the 
train would, in all human probability, immediately move towards 
him to shunt the car. As he ought to have expected, the car did 
move with the result that he was knocked elown anel injured.

The jury projM-rly found that Lait, the signalman, was not 
guilty of ne-glige-ne-e1 in giving the1 signal to the engineer to shunt 
anel the-y also found that Mallory was not guilty of contributory 
negligence in placing himself where he* tliel with his bae-k to the 
e-nel of the e-ar to be shunter! with one* hand upon the lever and 
one- upon the coupler. I must say I think this fineling is contrary 
to the evidence. I do not propose*, however, to base- my judgment 
upon that conclusion.

The jury further found that the1 defendants were guilty of 
neglige-nee “in not properly cove-ring the switch-rods” and that 
the1 “exposed e-onelition of the switch-rods” constituted “ne-gli- 
gene-e- on the- part of the ele-fcnelants” and that the- tripping of the1 
ele-fe-nelant was “due to the e'xjMjsod condition of the switch-rods.”

I have very gre-at eloubts whether the1 evidence was such as 
justifies I the1 fineling that the plaintiff tripped on the- switch-rods. 
Plaintiff elew's not say so himself. He1 says he eloes not know what 
he tripper! on, whether the1 switch-rods or a stone or semie^hing 
else. Mr. Ne-sbitt sugge-ste-el that there1 was a space1 below the 
switch-rods in which plaintiff's fexit may have caught and that 
the* defendants' ncgligc-nce- consisted in the-ir leaving that e>pe-n 
space- there; but that is all pure speculation. The* jury have* not 
so found. They have spe-e-ially founel that the- dedendunts* 
negligence consisted in “leaving the- swite-h-roels uncovcrc-el anel 
expeise-el" anel this is the only ne-glige-nee founel.

5
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The question therefore is fairly and squarely raised whether 
leaving these switch-rods uncovered was negligence.

It was not contended that the Railway Act required them 
to be covered or that the Railway Board had ever made any 
order to that effect. It was proved beyond doubt that, except 
in the case of an interlocking plant which for some special reasons 
called for a covering of the switch-rods, it was the universal 
railway practice in Canada and always had been to leave the 
switch-rods uncovered—that it was good railway practice and 
that the same practice prevailed universally throughout the 
United States. As is stated by Perdue, J.,
the question on these fuels is one to be dealt with by Parliament or the Rail
way Board.
To that body Parliament had delegated the amplest powers in 
such a matter as this. The Board is a body of men specially 
experienced in dealing with such matters and is assisted by skilled 
experts. In my judgment, unless parliament expressly dealt 
with such an important matter of universal railway practice the 
Board was the proper tribunal to do so and it having seen fit by 
its silence to sanction this practice, it is not open to a jury, at 
any rate in the absence of some evidence that the practice of 
leaving the switch-rods uncovered was bad and negligent, to hold 
that it is so.

Parliament did expressly deal in part with the subject by 
making provision, in sec. 288 of the Railway Act, requiring 
packing of the fixed rails at switches. That Act vests in the 
Railway Board power to make regulations respecting the appli
ances, devices, structures and works to be used on a railway for 
the protection of the company’s employees (secs. 50 and 269). 
It was conceded that the Board, in the many orders it has made 
since it was established, has not made any order or regulation 
requiring the covering of switches. 1 am not qualified to give an 
opinion on the subject, neither, I venture to say, are juries so 
qualified, at any rate in the absence of proper evidence. To 
pronounce an opinion uj)on the subject condemning the universal 
practice in Canada would require much knowledge of the actual 
working of our Canadian railways under our climatic conditions 
and much ex]M-rt knowledge.

In the case before us there was no evidence that the existing 
practice and one which has always prevailed in Canada, was
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other than good railway practice, except that of Mr. Haddow, 
whose knowledge on the point was confined to Great Britain. 
The findings of the jury that the uncovered switch-rods was in 
itself negligence and that such negligence caused the damage, 
cannot be upheld.

For these reasons, I think the appeal should be dismissed.
Idinoton, J. (dissenting):—I think there was evidence to 

submit to the jury on all the points upon which their findings 
have been questioned.

As to the question of whether or not the appellant was justified 
in making the effort he did to serve his masters by stepping behind 
a car liable to be put in motion, there is abundant uncontradicted 
evidence that it is usual for men engaged in the service he was, 
to do the like, to perform the like service, and the respondent no 
doubt expected it to be done or the prohibition embodied in the 
contract the appellant signed would have been extended so as to 
include the doing so.

As to the fact of the appellant having tripped upon the exposed 
switch-rods there was evidence reasonably applied justifying that 
inference.

And as to the negligence involved in leaving the switch-rods 
exposed that would seem to be rather patent so long as men 
engaged as appellant was, were expected to do their work under 
such circumstances as he did and travel over said rods.

It is idle to talk of what is done on other roads so long as the 
uses to which that part of the track on other roads is put, or 
permitted to be put, is not (as it was not herein) shewn to have 
been used in the like dangerous condition, by men employed in 
and about their work, in the same manner and liable to the same 
risks as appellant had to encounter in serving respondents.

No matter how dangerous a track may be so long as men have 
not to walk upon it. When men are invited and expected to do 
so in order to save the employers’ property, it is negligence to 
fail to cover as in other cases mentioned.

The law imposes upon the employer the duty to furnish a 
reasonably safe place for his men to work. The respondent did 
not do so in the case in question.

We are told these rods are covered at interlocking switches to 
protect the mechanical device. The cost of repairing the me-
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chanical device makes it worth while protecting the metal, hut ( A‘x;
human flesh and blood come cheaper and therefore needless to 8. ('.
1 sit her about that.
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Such is the logic by which the railwayman reaches the 
prudent conclusion wo art1 asked to accept as a conclusive answer
to this charge1 of negligence to provide a safe place for men to

. . Idington, J.work in.
Again we art1 pressed with the so-called argument that the 

legislature has not intervened, though it has in many other eases, 
to protect workmen. The unfortunate truth is that the oft 
failure of Courts of justice to maintain the elementary principle 
of the common law that the safe place to work in should be pro
vided, so far as reasonably possible, has rendered it necessary for 
tlie legislature time and again to step in and address itself to 
specific results of failure on the part of the Courts.

But in doing so it has not abrogated the common law but 
added new sanctions thereto and in one instance cited in appellant’s 
factum has declared no inference is to be drawn therefrom.

I think the appeal should be allowed with costs.
Anglin, J.:—I am not disposed to disturb the finding nega- Angiin.j. 

living contributory negligence and I think that there was evidence 
to support the finding that the plaintiff tripped upon the switch- 
rods. The only negligence found against the defendants was “the 
exposed condition of the switch-rods.”

While I attach little weight to the argument that the only 
duties incumbent upon railway companies in regard to the con
struction, maintenance and operation of their undertakings are 
those specifically prescribed by Parliament and the Board of 
Railway Commissioners, and that the fact that neither the 
Railway Act nor any order of the Board has im]>osed an obliga
tion to pack or cover railway switch-rods, affords a conclusive 
answer to this action, with the Chief Justice of Manitoba, upon 
the evidence in this record, I am not prepared to say that “where 
the ordinary switch-rods universally used in Canada and the 
United States are not covered, a jury may infer negligence against 
a railway company.” There is no evidence from any person 
qualified to speak upon the subject that, having regard to climatic 
and other conditions in this country, it is practicable to cover 
ordinary switch-rods, as is suggested, or that so covered they
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would not be a greater menace and source of danger and incon
venience than in their present condition. Without such evidence 
I think it is not within the province of a jury to condemn as 
negligent a practice universally observed on this continent. 
Jackmn v. G.T.R. Co., 32 Can. 8.C.R. 245; Zuvclt v. C.P.R. Co., 
23 O.L.U. 602; Phelan v. G.T.P.R. Co., 23 D.L.R. 90, 51 Can. 
8.C.R. 113.

The fact that interlocking switches are covered is referred to. 
Rut the necessity for protecting the delicate mechanism of these 
switches may make the covering of them indispensable although 
attended by risks and inconvenience which would render unjusti
fiable the covering of ordinary switches where such a necessity 
does not exist.

In the alternative the plaintiff asks a new trial because the 
learned trial Judge refused to submit the condition of the coupler 
to the jury as a ground of negligence. There was no evidence 
of any lack of proper inspection—no evidence of any defect in 
the coupler which such inspection would have disclosed; and, 
upon the evidence, any defective condition of the coupler that 
may have existed could not properly have been found to be a 
proximate cause of the accident.

The appeal, in my opinion, fails.
Brodeur, J. (dissenting):—The plaintiff appellant, was in the 

respondents’ employ and, when in the discharge of his duties, he 
was injured. He claims that the accident is due to the negli
gence of the company.

The jury found in his favour in declaring that the exposed 
condition of the switch-rods in the yard constituted an act of 
negligence.

It was suggested that some other obstruction might have been 
the cause of the accident and some evidence to that effect was 
adduced, but the jury believed the facts as told by the appellant 
and then we have to accept their verdict in that regard, so that 
the only question that remains is whether the railway companies 
in failing to cover their switch-rods between the tracks or in 
exposing those rods as is proved in this case are guilty of negli
gence.

It is in evidence that in England switch-rods are covered and 
in our country semaphore and signal wires of the interlocking 
systems in the yards are also covered.



29 D.L.R.I Dominion Law Reports. 29

The evidence does not shew the reason why the covering is ( _•
made in the ease of interlocking plants. Rut I have reason to 8. C.
believe that it is due to the intervention of the Railway Com- Mallory

mittee of the Privy Council at first and of the Railway Board ... '•J Winnipeg
after. Joint

Those interlocking plants have been brought into our railway **ERM1NAL8- 
system when the applications for crossing railway tracks were Brodeur, j. 

being considered. Specifications of those interlocking plants 
were supplied by the Government authorities and the railways had 
to cover those wires. Why the same system was not introduced 
in the switching apparatus is because the matter was likely never 
considered by the Railway Board.

It seems to me, however, that in extensive yards like the one 
under consideration, where employees have to walk on tracks all 
the time in the discharge of their duties, it is only a reasonable 
measure of precaution that those dangerous holes in the track 
should be removed.

The evidence shews that in some cases in Canada those rods 
are covered. If the Railway Board had passed judgment on the 
advisability of covering them I might come to a different con
clusion. But the fact that the Board has not passed any order 
would not debar the Courts of justice from inquiring as to whether 
negligence should be charged or not.

When the risk attendant on some act is larger than in some 
other cases, special precautions should lie taken and the degree 
of care is proportionately larger. Grant v. Great Western liy. Co.,
14 Times L.R. 174.

The question of negligence with regard to those rods was 
properly left to the jury. No objection had been made to that 
procedure.

For these reasons the appeal should be allowed with costs of 
this Court and of the Court below and the verdict of the jury 
should l>e sustained. Appeal dismissed.

COTTONWOOD TIMBER CO. v. MOLSONS BANK. B c
British Columbia Supreme Court, Murphy, J. June 9, 1916.

1. Evidence (8 VII—568)—Mortgage—Intention as to after-acquired
PROPERTY.

Where an agreement for the sale of land and other property provides
for a “mortgage back” to secure an unpaid portion of the purchase
price, parol evidence is not admissible to prove that a clause in the mort-
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hv which it was made to cover “after-acquired” pro|»erty was not 
intended to he inserted therein.

|Cain/Ml v. Ed war dx, 24 Gr. 152; Clarke v. Josclin, KiO.lt. GK. ap
plied!

Action for rectification of a mortgage.
E. V. Iiodwell, K.C., for plaintiff.
S. S. Taylor, K.C., and Howner, for defendant.
Murphy, .1.:—To succeed, plaintiff must shew that, by a 

mistake, mutual and common to both parties, the “after-ac
quired” clause was inserted in the mortgage. The evidence to 
establish this must be proof which leaves no shadow of doubt 
upon the mind of the Court : Campbell v. Edwards (1870), 24 (îr. 
152 at 171, and authorities therein cited. The Court is entitled 
to consider all the circumstances surrounding the making of the 
instrument and whether it accords with what would reasonably 
and probably have been the agreement between the parties: 
Clarke v. Josclin (1888), 16 O.R. 08 at 78.

As to the mortgage itself, it is, in my opinion, not open to the 
Court on the record to hold that the bank at any rate did not 
intend and indeed insist that the “after-acquired” clause should 
be inserted. But it is argued that as the mortgage was executed 
in pursuance of the agreement of July 15, 1912, if it can be shewn 
that that agreement does not contemplate such a clause in the 
mortgage therein provided for, plaintiff is entitled to succeed. I 
think this position correct, subject to what is hereinafter stated as to 
its being inequitable on the facts of this case to give effect to it, but 
in my opinion, bearing in mind the principles above cited, the 
necessary proof has not been adduced. I agree that no evidence 
as to intention is admissible, and that the agreement being in 
writing must be interpreted within its four comers in the light 
of surrounding circumstances and probabilities to be gleaned 
therefrom. The agreement provides for a mortgage back as 
security. By what I regard as admissible evidence it was proved 
that the real purchaser was to be a company to be ineorjxjratcd 
by Scanlon <V Wilson. No discussion apparently took place as 
to the proposed capital or possible resources of this company. 
The bank was to get no cash or consideration other than the 
mortgage for a property the purchase price of which was $77,500. 
This figure is arrived at by excluding from the purchase price 
set out in the agreement the price agreed upon for the logs and 
lumber then on hand, immediate release of which was effected
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by the agreement. The property sold was inter alia a saw-mill, 
machinery, timber etc. Timber in the agreement, I think, means 
standing timber as logs and lumber are also mentioned, and I 
consider refer to logs and lumber then on hand. The words 
“mortgage back” are in my opinion not sufficient to constitute 
the “irrefragable evidence” required by the authorities. In 
order to 1h‘ ho I think the words “only on the property herein
before enumerated” or words of like import would have to be 
interpolated. The agreement was drawn hurriedly by a layman 
and the expression “mortgage back" may well have meant, and 
in my opinion was intended to mean, if thought was given to its 
meaning at all, that such mortgage was to be given to the bank 
contemporaneously with the formal transfer. At any rate its 
use under the circumstances, and considering the nature of the 
property sold, falls far short in my opinion of being proof that 
leaves no shadow of doubt upon the mind that it was meant to 
exclude the after-acquired clause. The document itself shews 
as above stated the bank was getting nothing for its property 
except this mortgage from a proposed company, as to the resources 
of which it had no idea. The mill as operated by its previous 
owners had been a failure. Wilson and Scanlon were experienced 
operators of saw-mills in a largo way. Would not extensive 
changes of plant, such as actually took place, be reasonably an
ticipated, and if they were, would not the bank require an after- 
acquired clause to make sure their security would not be impaired? 
Again, by the terms of the agreement, the logs and lumber then in 
existence were excluded from the security. Would the bank 
without any consideration other than the mortgage transfer the 
timber limits to a proposed company of which it knew nothing, 
giving it thereby power to destroy their value entirely by depletion, 
and yet not retain at any rate some power or control in connection 
therewith? The terms of payment were spread over a period of 
3'l> years, and the later payments aggregate by far the larger 
part of the purchase price. In the nature of things the mill 
machinery, etc., must deteriorate and call for considerable re
placement in that length of time. Would the bank not reasonably 

| be expected to stipulate for a charge on such replacement? It 
I might well be the timber limits would be exhausted before these 
I later payments became due, leaving the company with no standing 
I timber, and if no replacement of machinery took place, with a
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plant depreciated by years of wear and tear as possibly the only 
assets wherewith to meet same. Evidence which 1 think was 
admissible was given that in such deals as this mortgages invariably 
contain the after-acquired clause. All these considerations 
instead of establishing beyond a reasonable doubt in my mind 
plaintiffs’ contention, raise a presumption against such contention. 
I therefore hold the plaintiff fails to bring itself within the above 
cited legal principles.

Further, having regard to the evidence of McKim, which I 
unreservedly accept, the bank changed its jiosition on the strength 
of this after-acquired clause being in the mortgage by paying 
out several thousand dollars. This being so, it would, I think, 
be inequitable to now strike it out. Action dismissed.

WILTSE v. EXCELSIOR LIFE INS. CO.
Altnrta Supreme Court. Ap/tellate Division, Scott, Stuart and McCarthy, JJ.

June SO, 1916.

1. Mortgage (§ VII A—140)—Withholding discharge—Breach of coven
ant TO PAY INSURANCE PREMIUMS—RIGHTS OF ASSIGNEE.

Where an owner of property obtains from an insurance company a 
loan upon mortgage thereon, and is required by the company to take out 
and keep paid up a policy of insurance upon his life, which he assigns 
to the company as collateral security for the due repayment of the loan, 
and the mortgage contains a covenant by the mortgagor to pay the 
premiums, with a clause that if they are not paid by the mortgagor 
they may be charged upon the land and added to the amount due under 
the mortgage, the company may rightly refuse to give a discharge of 
the mortgage until such premiums charged have been paid in addition 
to the mortgage amount. Such a transaction does not involve a clog 
upon the equity of redemption. A transferee or assignee by purchase 
of the lands can have no higher right than the mortgagor himself.

Appeal from a judgment of the Chief Justice granting an 
application that a mortgage be declared discharged. Reversed. 

McKinnon ci* Matheson, for respondent.
McDonald ci* Tighc, for appellant.
The judgment of the Court was delivered by 
Stuart, J.:—The plaintiff, who was the owner of certain 

premises upon which a previous owner had given a mortgage to 
the defendant company, applied by originating notice1 for a declara
tion that he was entitled to a discharge* of the mortgage1. The 
Chief Justice who heard the application held that the plaintiff 
was entitled to the relief asked fe>r. The defendant now appeals.

The original owner ami mortgagor had obtained a loan for 
$800 from the defendant which was to be fully repaid at the end 
of 6 years. He also secured from the defendant an insurance
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policy on his own lite for SI000 and in the mortgage1 he assigned 
this policy as collateral security for the repayment of the loan. 
The mortgage provided
that all moneys for premiums of insurance or otherwise requisite for keeping 
such insurance in force shall be a charge upon the said lands, 
and the mortgagor entered into a covenant to pay the premiums. 
It appears that he never paid any of the premiums except the 
first hut that the insurance department of the defendant company 
charged the mortgage department of the company with the 
premiums for three following years and then this practice was 
dropped and the policy allowed to lapse. Afterwards the mort
gagee- sold and transferred the land to the present plaintiff subject 
to the mortgage. There- is no dispute as to the amount that is 
due upon the- mortgage except with regard to the- three annual 
premiums upon the insurance policy above referred to. The 
defendant insists that these- must be paid before it is bound to 
give a discharge. The plaintiff insists that he is not bound to 
pay them. The special provisions of the mortgage- were set forth 
in the reasons for the juelgme-nt appealed from and it is unneces- 
sary to repeat them here.

It is desirable in the first place to make- some* observations as 
to the- real nature e>f the- contract e-nte-re-el into by means of the- 
mortgage. That document speaks of the- mortgagor “assigning’’ 
the- insurance policy to the- mortgage-e-s “as collate-ral security.” 
But the- mortgagees were also the* insure-rs. What the* mortgagor 
eliel was to assign to a pe-rson who might contingently, i.e., on 
his, the- mortgagor’s death, be-come- his elebtor, the- very ele-bt 
which that pe-rsem wemlel upon the- occurre-ne-e of the continge-ncy 
bee-ome- liable to pay him. It is saiel that the-re- was something 
unlawful in that but no reason is given for the* suggestion. In 
e-ffe-e-t I think the* agre-eme-nt was that upon the oee-urre-nce* of the 
contingency, i.e., the mortgagor’s death, upon which the- mort
gage-e-s woulel become inelebte-el to him or his e-state* they might, 
inste-ael of paying him the* debt, set it oJT (it once against his ele-bt to 
them although the* latte-r lrnel not yet entirely fallen elue- and the*n 
re-main liable te> pay only the- balance of the- policy.

Now, ordinarily, a pe-rsem eloe-s not cove-nant to pay premiums 
on a life- insurance* policy. The agre-eme-nt merely is that if he* 
pays the annual premium the* insurer will pay so much in case
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ho dies during the following year. Rut ho is never bound to pay 
premiums or liable to be sued for them in the ordinary case. 
Here, however, the mortgagor came to the insurance company 
for a loan of SHOO. They agreed to lend him the money if he would 
mortgage certain lands to secure1 the repayment and if he would 
take from them an insurance policy on his life, assign it to them 
as collateral security, i.e., agree to the set-off above mentioned 
and bind himself to pay the premiums. He did covenant to 
pay the premiums and in order to secure the performance of that 
covenant he made the premiums a charge upon the lands mort gaged.

Now, it is suggested that by this action the company were 
getting some collateral advantage out of the necessities of the 
borrower, a tiling which has been undoubtedly discountenanced 
by Courts of Equity. Rut 1 would have thought that the criti
cism would only be properly made if the lender alone were getting 
some advantage. Here, however, the borrower was also getting 
an advantage. He had $1,000 insurance on his life. If he had 
died next day or at any time during the 4 years during which the 
premiums were kept up the collateral advantage to the company 
would not have been very apparent. His debt would have been 
paid, his land discharged and his estate would perhaps have had 
a little to the good coming to it from the company. The case 
was argued before us, I think, upon the assumption that if the 
mortgagor had died while the company was charging up the 
insurance against him his estate have claimed payment of
the polity. If the ‘ e been correctly stated to us I think 
the policy would have had to be paid. See Morland v. Isaac. 
20 Reav. 380, (52 E.R. 653). The estate could have said “you 
charged these premiums to the deceased's account, you treated 
them as a charge on the land, you could have sued him upon his 
covenant to pay the premiums, therefore he is to the
amount of the1 policy less the charges against it.”

Surely-in such circumstances the company ought not to be 
charged with having acted oppressively and with getting som* 
collateral advantage out of the necessities of the borrower. The 
suggestion can only be made in forgetfulness of the benefits of 
life insurance which are recognised at least by a vast number of 
people.

Then it is contended that the charging of these premium-
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on the hind constituted a dog on the equity of redemption. I ALTA" 
am unable to agree with this contention. The mortgage does 8. C. 
indeed furnish us an excellent example of what would be really Wii.thk 

a clog on the equity of redemption if the company had attempt'ai yxc£: 
to enforce it. The mortgagor covenants to pay the insurance Lick - 
premiums on the policy and that covenant is not restricted to the ( °1 
period of the currency of the mortgage. If the company were 8hmrt,J- 
to attempt to say that the mortgagor had mortgaged his land to 
secure the payment of these premiums continuously up to his 
death even when the loan and all charges had been repaid that 
would have been a real attempt to clog the equity of redemption.
The true principle of the - doctrine against clogging the
equity of redemption was laid down in X oaken <V Co. v. It ice,
[1902] AX’. 24. and in Bradley v. Carritt, [1903] AX'. 253. In the 
former case in a mortgage of a leasehold public-house by a licensed 
victualler to brewers the mortgagor covenanted with the mort
gagees that he and all persons deriving title under him should not. 
during the continuance of the term (i.e. the leasehold term) and 
whether any money should or should not be owing on the security 
of the mortgage, use or sell in the house any malt liquors except 
such as should be purchased of the mortgagees. This was held 
to be a clog. Lord Halsbury quoted the words of Lord Lindley 
in Santley v. Wilde, [1899] 2 Ch. 474, as “an authoritative ex
position of the rule” as follows:—

The principle in this; that a mortgage is a conveyance of land or an assign
ment of chattels as a security for the payment of a debt or the discharge of 
some other obligation for which it is given. This is the idea of a mortgage; 
and the security is redeemable on the payment or discharge of such debt or 
obligation, any provision to the contrary notwithstanding. That, in my 
opinion, is the law. Any provision inserted to prevent redemption on pay
ment or iwformanoe of the debt or obligation for which the security was 
given is what is meant by a clog or fetter on the equity of redemptiion, anil is 
therefore void. It follows from this that “once a mortgage always a mort
gage.” but I do not understand that this principle involves the further pro
position that the amount or nature of the further debt or obligation, the 
payment or jjerformanee of which is to be secured is a clog or fetter within

Lord Halsbury added:—
It is and must be in each case a question of the particular thing which is 

advanced as a clog or fetter, and in some cases it may seem to come very 
near the line. Whatever rule is laid down one can reduce it to something 

I like an absurdity by taking an extreme case.
In Bradley v. Carritt, supra, a holder of shares in a tea company

7158
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mortgaged the shares to secure a loan and agreed to use his best 
endeavours to secure that “always thereafter" the mortgagee 
should have the sale of all the company’s teas as broker and in 
the event of any of the company’s teas being sold otherwise 
than through the mortgagee to pay him the amount of the com
mission he would have earned if the teas had been sold through him. 
The House of Lords held, but only by three to two, that there 
was here a “clog,” reversing the Court of Appeal which had said 
there was not. The action had been merely for damages for 
breach of the agreement after the loan had been paid off. The 
difference of opinion seems to have arisen because of the nature 
of the action and because the mortgage did not really in terms 
pledge the shares as a security for the payment of the commission.

Lord Macnaghten said:—
In the first place it is observed in the judgment of the Court of Appeal 

that it has never been laid down that it is essential for the validity of what 
are called, not very happily, I think, collateral t ions, that, they should
cease to o|>eru1e on redemption. That is jwrfeetly true. But it may be 
said with equal truth that, putting aside the case of Smitten v. Wilde, there is 
no case to be found in the books from the earliest times to the present day in 
which a mortgagee, after redemption, ever attempted to keep on foot the 
benefit of a collateral stipulation which was part and parcel of the mortgage 
transaction.
He held that if the plaintiff could succeed in his action for damages 
then there had been no retd and complete redemption of the 
mortgage of the shares.

I think the words just quoted from Lord Macnaghten suggest 
the true test to apply in the present case. The mortgagees arc 
not in my opinion attempting here to keep alive after redemption 
and payment of the mortgage money a collateral stipulation. If 
they were insisting that the insurance should be kept up continu
ously even after redemption until tin1 mortgagor’s death they 
certainly would be imposing a clog on the equity of redemption. 
Rut what they are doing is merely saying this: “You are of course 
entitled to redeem and to get rid at once of the mortgage finally 
but here is a sum of money which the mortgagor owed us, which he 
covenanted to pay us in the mortgage, the payment of which was

us before you can redeem.” There is no question in that of :i 
clog upon the right to redeem. It is only a question (1) whether 
the money was due and owing, (2) whether it was secured by the

f <
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mortgage. If it was due anti was svcuretl by the mortgage all ALTA‘ 
the owner has to do is to pay it and both he and his land arc 8. C. 
thereafter quite free. Wilthe

It might no ■ 1*» suggested that as the covenant to pay VtXc^lou
premiums was not specifically limited to the currency of the Like Ins.

mortgage therefore it was binding until death and was therefore __ 1
a clog and entirely void. But we are dealing with an equitable smart, j. 
rule and it is quite Sufficient for the purpose* of equity to say that 
the covenant was void after redemption of the mortgage or pay
ment of all debts secured by it. And in any case I think that was 
all the mortgagor could be really said to have covenanted to do.
He had assigned the policy as collateral security for a debt and 
it was the obvious intention that his obligation to pay the pre
miums should only continue while the debt remained unpaid.

It was also suggested that the insurance company had kept 
the policy alive merely for their own benefit and the case of 
Foster v. Ii(tberls, 30 L.J. Ch. fifiti, 070, was referred to. That 
case however would only be relevant and in point if the transferee 
of the land, the present plaintiff, had also taken an assignment 
of the policy subject to the previous assignment, had kept on 
paying the premiums and had after the death of the insured 
insisted as against tin1 representatives of the insured that he was 
entitled to the insurance moneys subject to the mortgage of the 
defendant. The case cited merely decides that he would be 
entitled to do so.

In the passage referred to upon tin* argument in 18 English 
Ruling Cases, p. 307, it is said:—

The question has arisen whether the |>olicy belonged to the creditor abso
lutely, or was redeemable by the representatives of the debtor. The result 
of the decisions appetirs to be that if it appears that the insurance was effected 
as part of the contract for the loan, or if it is to be inferred from the circum- 
stanecs of the ease that the insurance was in fact effected for the purpose of 
securing the loan, then the policy will he redeemable upon payment to the 
mortgagee of what is due to him for principal, interest, premiums paid for 
keeping up the |>olicy and costs, though the mortgage deed contains no pro
viso to that effect or even contains a proviso to the contrary.

This is evidently dealing with a question with which we are 
not concerned here, viz: the right to the proceeds of the policy 
where the insured mortgagor has died. But it certainly indicates 
that the Courts have never taken the view that there was anything 
improper in a lender taking an assignment of a life insurance 
policy as collateral security or in insisting that a policy be taken

6
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out and assigned as a condition of the advance or in charging the 
premiums where paid by the lender as part of the moneys secured 
by the mortgage. Nor do 1 see that the circumstance that the 
lender and the insurer are the same person can make any difference.

In my opinion therefore the result depends entirely upon the 
correct view to be taken of the question chiefly discussed in the 
judgment below as to whether the premiums were really secured 
by the mortgage.

It seems to me that the moment each premium fell due it 
became a debt due by the mortgagor to the company. He had, 
as I have |x>inted out, covenanted to pay the premiums in order 
to keep the policy alive as a collateral security. He was of course 
indebted to the company in the sum of $800, the amount advanced 
and interest. Hut as each premium fell due he became indebted 
under his covenant in that additional sum. It was anticipated 
apparently that he might make default in paying these additional 
sums so he agreed that the land mortgaged as security for the 
repayment of the $800 and interest should also be charged as 
security for the repayment of these1 additional debts as they 
accrued due.

I am unable upon consideration to see any reason why these 
moneys in future to become due and payable for insurance pre
miums are not properly included in the expression “other charges 
and moneys hereby secured” for the securing of the repayment of 
which the land was mortgaged. Reading tin* words of the mort
gage in their broad and most obvious sense I think it is quite 
clear that the mortgagor was mortgaging his land to secure repay
ment not merely of the money loaned him at the start but also the 
repayment of moneys which he covenanted for a good consideration 
to pay in the future and which the company treated as having 
been paid to the extent of keeping the policy alive and being 
liable to pay his estate the amount of it if he had died. For 
myself I can see no objection to securing, by one mortgage, debts 
or pecuniary obligations of a different nature or arising from differ
ent causes provided none of the different obligations are of such 
a continuing nature that the possibility of redemption is “clogged.”

So far the matter has been discussed as if the original mort
gagor were the applicant for redemption. His assignee can have 
no higher rights. The rights of the mortgagee cannot be cut
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down by a transfer of tin1 land by the mortgagor to which it was 
not a party. It may be that the transferee miscalculated the 
amount for which the mortgage was security. But he could 
have ascertained this from the mortgagee and if he had acted on 
information so given the mortgagee would have been bound. 
Apparently he made no inquiry of the mortgage!1 and so must 
sutler the consequences.

I think therefore the appeal should be allowed with costs and 
it should be declared that the mortgagees are not hound to sign 
a discharge until the amount of the insurance premiums for the 
years during which the policy was kept alive, and interest thereon, 
as agreed is paid to them as well as the costs of the appeal and of 
the proceedings below.

In view of the possibility that the plaintiff, the present owner, 
may have not, as no doubt he did not. allow for these premiums 
when he purchased the property I think the defendants should lie 
directed, upon the above payments being made,not only to execute 
a discharge but also an assignment of all their rights under the 
covenants contained in the mortgage so that the transferee may 
still proceed, if so advised, to enforce payment of the premiums 
in question by the mortgagor. If the policy had been kept alive 
he could have required an assignment of it as well but he is at 
any rate entitled to an assignment of the covenant to pay the 
premiums. Appeal allowed.

Re JOHNSON CAVEAT.

Saskatchewan Su/irane Court, Newlands, Lamont anil Elwood, JJ.
July U, 1916.

1. Land titles (§ IV7—40)—Caveat orders—By whom shined.
An order continuing a caveat under the provisions of the Land Titles 

Act (R.S.S. 1000. ch. 41) made by the Master in Chambers, cannot be 
signed by the Chambers Clerk. The Master in Chambers, being persona 
dcsignata under the Act, cannot delegate his duties to anyone else.

Appeal from an order under the Land Titles Act (It.S.S. 
1909, ch. 41). Affirmed.

//. F. Thomson, for appellant.
No one contra.
Tilt- judgment of the Court was delivered by 
Newlands, J.:—The question in this appeal is: whether an 

order made by the Master in Chambers continuing a caveat 
under the Land Titles Act can be signed by the chambers clerk.
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Such an order was refused registration by the registrar for 
the Moosomin Land Registration District, and on appeal to the 
Master of Titles, his refusal was approved. 1 agree with the 
reasons given by the Master of Titles, and am of the opinion 
that such orders cannot be signed by the chambers clerk, who is 
an officer of the Supreme Court. Such orders are not matters in 
Court. The Master in Chambers acts as persona designata under 
the Land Titles Act. He has, therefore, no power to delegate 
his duties to anyone else. The same reasons apply to such an 
order made by a Judge of the Supreme ( ’ourt.

It is unnecessary for me to decide In this appeal whether the 
orders of a Master in Chambers come under an Act Respecting 
Judges’ Orders in Matters not in Court, R.S.S. eh. 55, because, 
by that Act, such orders do not become orders of the (ourt 
until they are filed with the local registrar. To be filed, an order 
must be in writing, and, as no one has authority to sign such an 
order but the person designated, it follows that it must in the 
first instance be signed by the party making the same. On its 
being tiled it becomes an order of the Court, and afterwards a 
certified copy or exemplification under the seal of the Court 
would be sufficient. If not so made an order of the ('ourt an 
original signed by the person designated in the Act to make the 
same must be used. Appeal dismissed.

RUDY v. SONMORE.

Saskatchewan Supreme Court, Newlands, Brown and McKay, JJ. July 14, 1916. 
1. Liens (§ I—2u)—Thresher seizing grain—Right to sell.

A thresher taking grain to satisfy his lien under the provisions of the 
Threshers’Lien Act (R.S.S. 1909, eh. 152, see. 1, amended hv Acts 1913, 
eh. 07, see. 24), becomes a “purchaser for value" of the grain so taken, 
and. as such, has a right to sell the grain to satisfy his claim.

[Prinneveau v. Mordcn et al., 11 D.L.R. 272, 0 A.L.R. 52, referred to.)

Appeal from the judgment in an action under the Threshers’ 
Lien Act (R.S.S. 1901), ch. 152). Affirmed except as to costs.

II. Y. MacDonald, K.C., for respondent.
Brown, J.:—In this case there is no dispute as to the facts. 

The only question to be considered is as to the right of the thresher 
to sell the grain taken under his thresher’s lien. It is contended 
by the plaintiff that there is no right of sale under the Threshers’ 
Lien Act apart from the amendments of 1910, and, in support of
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this contention, the case of Prinneveau v. Morden et at, 11 D.L.R. 
272, 6 A.L.R. 52, decided by Stuart, of the Supreme Court of 
Alberta, is referred to. After a careful examination of the Act,
I find myself unable to follow that decision. The Act states 
that the thresher shall be deemed “a purchaser for value” of 
the grain which he takes under his lien. There is no limitation 
on the meaning of these words, and certainly one of the incidents 
of being a “purchaser for value” is the right to sell the article 
purchased. Moreover, the quantity of grain which the thresher 
can take in order to satisfy his claim is regulated under the Act 
by the market price at the time; after allowing, at a fixed rate, 
for the expenses of marketing. In view of the changing conditions 
of the market of grain, it was surely not intended to limit the 
thresher to a quantity fixed by present market values, and, at 
the same time, compel him to run the risk of a depressed market 
before he could realise on the grain. On the contrary, the Act 
in my opinion contemplates a complete remedy.

I am of opinion, therefore, that the decision of the trial Judge 
was right, and that this appeal should be dismissed.

The plaintiff having recovered judgment for .$21.85, I am 
of opinion that he should be allowed his costs Of action in accord
ance with the provisions of Rule 18 of the Rules of the District 
Court, and I would amend the judgment of the trial Judge to 
that extent. Under the circumstances there should be no costs 
of appeal to either party.

McKay, J., concurred.
Newlands, J.:—The only question raised on this appeal 

is the right for the thresher to sell grain taken by him under his 
thresher's lien. This Act provides that:

The lien shall have priority over all writs of execution against the owner 
thereof, or chattel mortgages, hills of sale or conveyances made by him, 
and over all right of distress for rent reserved u|H»n the land upon which the 
grain is grown, and the person performing such work of threshing or procuring 
the same to be done shall he deemed a purchaser for value of the grain which 
he take - by virtue of this Act.

The later provision is the one which it is contended gives 
him the right to sell. I agree with this contention. This pro
vision was not put in to protect the grain taken from the creditors 
of the owner, because the lien is expressly given priority over all 
creditors, secured or otherwise, and the provision that he is to 
be deemed a purchaser for value would have no meaning if it
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was not to give him the incidents In-longing to ownership, one of 
which is the right to sell.

The trial Judge found the sum of $21.85 due plaintiff, but he 
gave the defendant all the costs. I think this part of the judg
ment should be amended by giving the defendant the costs of the 
action and plaintiff the costs of the issue on which ho was success
ful, on the small debt scale with a set-off. Appeal dismissed 
without costs. Appeal dismissed.

DICK v. LAMBERT.
Stmkalclmran Sitinrun Court. Sir Frederick llaultain, C.J.. Lnmorit, K I wood 

and McKay. JJ. July 17, 1916.
1. JvutiMKNT (§ IIE 5—ISO)—C’ONCI.VSIVBNEHH AOAINH1 PARTIES PRINCI

PAL AND A<iENT—Hi'S RAND AND WIFE.
When- a husband acting ns agent for an undisclosed principal. Ins 

wife, in an exchange of lands, gives to the vendor ;us part payment for 
his wife's purchase two promissory notes signed by himself alone, a judg
ment against the husband upon the notes, which was not satisfied, is no 
liar to a subsequent action for a |»ersonal judgment against the wife for the 
unpaid purchase-money represented thereby.

2. Vendor and purchaser (§ II -31)--Vendor's lien- Note no w ov er of
The taking of the notes by the vendor cannot he construed as con

clusive evidence of his intention to abandon his lien for the unpaid 
purchase-money; the presumption is that the lien exists, and the taking 

4if notes, whether of the purchaser or of a tbird iierson. will not displace 
that presumption, so long as the reasonable inference from all the cir
cumstances is that the notes were only taken on condition that the\ 
would be paid.

(Kn. Note.—The Court was equally divided on the first proposition, 
ami the decision of the trial Judge (25 ILL. It. 730) was,therefore, main
tained.]

Appeal from the judgment of Newlands, J., in favour of 
plaintiff, 25 D.L.R. 730.

//. V. Bigelow, K.C., for appellant.
T. J. Blain, for respondent.
Haultain, C.J.:—1 have had the opportunity of looking over 

the judgment of my brother Lamont in this case, and agree with 
him that the plaintiff is entitled to a judgment enforcing his 
vendor’s lien. Hut I do not agree that the plaintiff is entitled 
to a personal judgment against the defendant Sadie Beatrice 
Lambert for the balance of the purchase-money.

On the latter point I think that the principle of the decision 
in Kendall v. Hamilton, 4 App. Cas. 504, applies. In that case 
it is clearly decided that:—

Where an agent contracts in his own name for an undisclosed principal 
the person with whom he contracts may sue the agent or he may sue tin* 
principal, but if he sues the agent and recovers judgment he cannot afterwards
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siiv the principal even though the judgment does not result in satisfaetion of SASK.
£ the debt. ^ ç

The principle* is not that there has bmi an election, hut that 
the judgment is for the same debt or cause of action. I)', K

As between the plaintiff and William Lambert, tin* judgment Lahhkrt. 

on the notes was an extinguishment of the original debt, for a iiauitain.c.j. 

t judgment recovered between the same parties on a bill operates 
| as an extinguishment of the original debt, the bill being merged 
l in the judgment. If William Lambert had been the principal,
» instead of an agent, the judgment on the notes would have been 

a bar to any other proceedings against him on the original agree-
ment, except proceedings to enforce the vendor's lien as hereafter

* mentioned.
Although 1 agree in the result arrived at by my brother 

P Lament, I am not prepared to go so far as to agree that the judg- 
A ment obtained by Dick against William Lambert would not be 
H a bar to any action by Dick against Mrs. Lambert for the balance

(of the purchase-money, /.<*., for a purely fxcuniary judgment.
I think, however, that the plaintiff’s right of action to enforce 

8 his vendor's lien is not affected by the judgment against William 
Lambert. A \ ‘s lien is a purely ' remedy belong-

Jj ing to the exclusive jurisdiction of the Court of Chancery. 
S Although the relief in the end is pecuniary, it does not take the 
■ form of a pecuniary judgment that is a decree for sale of the land 
1 and payment to the vendor of the amount of his unpaid purchase- 

money out of the proceeds. The lien, unless waived, attaches 
on the land for the purchase-money or any part of it until actually 
paid.

In Flint v. Smith (1800), 8 (!r. 3311, it was decided that:—
The lien of a vendor for unpaid purchase money in not waived by the fact 

of his suing and recovering for the amount.
In Barker v. Smark (1810), 3 Beav. 64:—
V vendor conveyed his estate to a purchaser and took a bond for the 

purchase-money. He afterwards sued at law on the bond, and in equity 
insisting on his equitable lien.

The defendant Smark after putting in his answer, obtained, ex parle, an 
order that the plaintiffs should elect within 8 days in which Court they would 
proceed.

On a motion to discharge the order, I-wrd Langdale, M.K., 
decided,
I hat although a mortgagee was entitled to pursue all his remedies concurrently, 
vet in this case where the vendor had taken a bond to secure the purchase-
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ineney. he could not he permitted to* sue ut law and in equity at the Haine 
time: that thin order to elect would not prejudice the plaintiff, for if he failed 
in one remedy he might resort to the other.

Referring to this ease, Dart on Vendors and Purchasers, 7th 
ed., p. 730, says:—

This decision seems, however, to be open to question, on the ground that 
there is no distinction in principle between a vendor seeking to enforce his 
lien and a mortgagee who may pursue both his remedies concurrently.

I think, therefore, that the plaintiff’s right of a vendor’s 
lien is not affected by the judgment against William Lambert, 
and that he is entitled to its enforcement in respect of all purchase- 
money still actually unpaid.

That portion of the judgment, therefore, giving personal 
judgment against the defendant Sadie Lambert should be re
versed. and the respondent should pay the appellant her costs of 
this appeal.

Elwood, .L, concurred.
Lamont, J.:—In this appeal we have to determine whether 

or not the plaintiff is entitled to a vendor’s lien on the N.^-21-14- 
31-W.lst.

In his statement of claim the plaintiff alleges that by an 
agreement in writing dated March .25, 1913, made between the 
defendant William M. Lambert and himself, he agreed to sell the 
above described lands to the said William M. Lambert, who, 
in payment thereof, agreed to convey to him lots 1 and 2, in 
block 30 in the city of Lethbridge, and to pay in addition the sum 
of S2,000. He then purports to set out two provisions of the 
agreement, by the first of which Lambert was to transfer to the 
plaintiff the said lots and deliver to him two promissory notes 
made to the plaintiff’s order for 81,000 each, payable 3 months 
after date ; and by the second, the plaintiff was to transfer to 
said Sadie Lambert, wife of the said William M. Lambert, the 
said half-section. These allegations are all denied by Sadie 
Lambert in her statement of defence.

At the trial, the only evidence offered of the written agree
ment was an unsigned copy of what the plaintiff supposed the 
agreement to have been ; which, he said, he had received from 
the solicitor who acted for both parties. The reception of this 
copy was objected to by Mr. Bigelow. The agreement, in my 
opinion, was not sufficiently proved to justify its admission ns 
evidence, but it is not very' material whether we admit it or not.
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The transaction as carried out was an exchange by the plaintiff s A8K‘ 
of his farm for the Lethbridge lots and two notes of Win. M. S. C.
Lnmbert for SI,(KM) each. The property was transferred and the j),CK
notes given. The notes were not paid; the plaintiff sued Win. f K^WR 
M. Lambert in the Manitoba Courts and recovered judgment on 
the notes, but has obtained nothing thereon.

In his statement of claim the plaintiff alleged that the de
fendant Sadie Lambert was a trustee of the farm for William M.
Lambert. At the trial an amendment was allowed setting up 
that she was the real purchaser, and this the trial Judge found to 
be the fact. The Lethbridge property was hers, although stand
ing in the name of her banker. The trial Judge also found that 
the plaintiff did not know that he was dealing with Sadie Lambert 
at all, but believed William M. Lambert to be the principal in 
the transaction, and he gave judgment in favour of the plaintiff 
against Sadie Lambert for the §2,000 and interest, and declared 
the plaintiff to have a lien upon the half-section for the amount, 
and also for certain taxes on the Lethbridge lots, which, under the 
agreement, Lambert was to pay. From this judgment Sadie 
Lambert now appeals.

In my opinion, the evidence warrants the findings of the trial 
Judge. In the argument before us it was strongly contended 
that the plaintiff by taking judgment against W. M. Lambert 
on the notes was now precluded from proceeding against Sadie 
Lambert, oir the principle that where a creditor takes judgment 
against an agent on a contract eniered into by that agent he 
cannot subsequently sue the undisclosed principal. This rule 
of law is stated by ('aims, L.C., in Kendall v. Hamilton, 4 App.
(’as., at p. 514, in the following words:—

"Now I take it to lie clear that, where an agent contracts in his own name 
for an undisclosed principal, the ikthoii with whom he contracts may sue 
the agent, or he may sue the principal, but if he sues the agent and recovers 
judgment, he cannot afterwards sue the principal, even although the judgment 
does not result in satisfaction of the debt.

In that case, the firm of Wilson & McLay borrowed money 
for the purposes of their partnership by means of bills of exchange.
The bills not being paid, the plaintiff sued Wilson tVr McLay and 
obtained judgment which remained unsatisfied. Subsequently 
he discovered that Hamilton was a partner and brought action 
against him as a principal. It was held that the judgment 
against Wilson & McLay was a bar to the action against Hamilton.
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SASK. Tin* principle upon which the Court acted is stated by Lord
8. C. Cairns, at p. 515, ns follows:—
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In llu* present ease 1 think that when the appellants sued Wilson A 
Mel.ay. and obtained judgment against them, they adopted a course which 
was clearly within their power, and to which Wilson & Me Lily could have made

Lamont, J. no opposition, and that, having taken this course, they exhausted their right of 
action, not necessarily by reason of any election between two courses open 
to them, which would imply that, in order to an election, the fact of both 
courses being o|K*n was known, but because the right of action which they 
pursued could not, after judgment obtained, co-exist with a right of action 
on Un sanie foci it against another |iereon.

In the same ease Lord Blackburn, at p. 542, after stating that 
it was immaterial at what time the plaintiff discovered Hamilton 
was a partner, went on to say:—

If the principle on which King v. //mire, lit M. <V W. 494, was decided 
had been that, by suing some he had elected to take them as his debtors to 
the exclusion of those whom he had not joined in the action, it (the time) 
would be material; for 1 assent to the argument that there cannot be election 
until there is knowledge of the right to elect. But King v. lioare proceeded 
An the ground that the judgment being for the same cause *of action, that 
cause of action was gone. Transit'it in rein Jinlicalcm, which was a bar. 
partly on positive decision, and partly on the ground of : policy, that
there should be an end of litigation, and that there should not be a vexatious 
succession of suits for llu same cause of action. The basis of the judgment 
xvas that an action against one on a joint contract was an action on the same 
cause of action as that in an action against another of tin* joint contractors, 
or in an action against all the joint contractors on tin* same contract.

The judgments delivered in this case, and in fact the judg
ments in the subsequent eases in which the rule was applied, 
including McLeod v. Power, [1898] 2 (’h. D. 295, 299, slv.iv? clearly 
that the rule has its foundation in the fact : (1) That the cause of 
action in the second suit is the same as in the suit in which judg
ment had been recovered, and (2) That the plaintiff had the legal 
right to make the defendant in the second suit a defendant in the 
first, either in the alternative (as where the defendant in the first 
suit was an agent) or jointly (as where the defendant in the first 
suit was co-contractor). The rule as applicable to ‘ and
agent is succinctly stated by Lord Halsbury in Morel v. West- 
moreland, [1901] A.C. 11, as follows:—

The plaintiffs might have sued either the agent or the principal. 1 
prefer keeping to those terms because it gets rid of the confusion which arises 
from the |ieculinr relation of these parties to each other. The result xvas that 
the plaintiffs got judgment against the agent. They cannot get judgment 
against the principal also. It is an alternative remedy; it cannot be made 
available against the two.

To be an alternative remedy the plaintiff must have had the

4
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right to make either the agent or the undisclosed principal a 
defendant in the action in which judgment was obtained. As I 
read the authorities, it is only where he has that right that the 
rule has any application. If this conclusion is correct, then it 
is clear that the rule cannot be invoked in the case at bar. The 
judgment recovered by the plaintiff was against the agent on two 
promissory notes. The notes were the cause of action. By no 
process whatever could he have sued Sadie Lambert on these 
notes; she could not have been made a defendant in that action. 
His cause of action against her is for unpaid purchase money on 
her implied covenant. This is an entirely different cause of 
action from the suit on the notes.

That it is different seems to be established by W'eqq Prosser 
v. Evan*, 118951 1 Q.B. 108.

In that case two persons guaranteed to the plaintiff the pay
ment of rent by his tenant. When the rent became in arrear 
one of these joint contractors gave the plaintiff his cheque for the 
rent. The cheque was dishonoured and the plaintiff sued upon 
it and got judgment. The judgment remaining unsatisfied, the 
plaintiff then sued the other guarantor on his guarantee. It 
was held that he was liable; that the cause of action on the guar
antee was not the same as on the cheque, and that the principle 
of Kendall v. Hamilton did lot apply. Tn giving judgment, 
Esher M.R. said, p. 112:—

It is no doubt the law that if the plaintiff had sued Thomas alone on the 
guarantee and not on the cheque, and hud recovered judgment against him, 
he could not afterwards have sued the* present defendant. If that had been 
the east? here 1 should have been bound by a technical rule of law, which has 
existed so long that I must bow to it. But in the present case the plaintiff 
did not sue Thomas on the guarantee, but on the cheque.

I am, therefore, of opinion that the taking of judgment against 
William M. Lambert on the notes constitutes no bar to the pres
ent action against Sadie Lambert.

Then, is the plaintiff entitled to a vendor’s lien? There is 
no doubt alnmt the right of a vendor to his lien when a portion 
of the purchase-money remains unpaid, unless he abandons that 
lien. McCaul on Vendors and Purchasers, p. 4. Two questions 
therefore arise: (1) Were the notes taken in full payment of the 
purchase-money, irrespective of whether they would be paid or 
not, and (2) If not, did the taking of the notes evidence an in
tention to abandon the lien. In view of the findings of fact by
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the trial Judge we must determine these questions on the footing 
that the transaction was an exchange of lands between Sadie 
Lambert and the plaintiff, in which she gave the Lethbridge lots 
and her husband’s promissory notes and the plaintiff gave his 
farm. In her examination for discovery she admitted that the 
farm, for the purposes of the exchange, was taken at a valuation 
of $9,000, and the Lethbridge lots at $7,000. She further said 
that her husband gave his notes because “he had used some of 
her money which he was to turn in to her again.” The gist of 
the transaction was that William M. Lambert owed the $2,00(1 
to his wife, and, instead of paying it to her, he agreed to pay on 
her behalf that sum to the plaintiff.

Whether the plaintiff accepted the notes in full satisfaction 
of the debt is a question of fact, and on this point the trial Judge 
has found in favour of the plaintiff. I agree with that finding. 
There is nothing in the evidence which would lead me to the 
conclusion that he was accepting the notes as payment irrespective 
of whether they would bo paid or not. Certain portions of his 
testimony were cited wherein he admitted that he did not take 
any security because Lambert wanted the farm free of encum
brance. The plaintiff intended to give Sadie Lambert a transfer 
of the land free of encumbrance in the ordinary acceptation of the 
term, that is, she would have a clear certificate of title, but that 
is as far as the evidence goes. I am of opinion, therefore, that 
the notes were not accepted in full satisfaction of the purchase- 
money ; and that being so, they operated only as collateral 
security.

In Drake v. Mitchell, 3 Last, 251, one of three joint covenanters 
gave a bill of exchange for part of a debt secured by the covenant 
of the three. Judgment was recovered on the bill, and the 
plaintiff then brought his action on the covenant against the 
three. In giving judgment, («rose, J., at p. 259, said:—

Tin* note or hill, not having been accepted as satisfaction for the debt, 
could only operate as a collateral security; and though judgment has been 
recovered on the bill, yet not having produced satisfaction in fact, the plain
tiff may still resort to his original remedy on the covenant.

When Sadie Lambert took over the plaintiff’s farm tit $9,000, 
there was an implied covenant on her part to pay that sum. As 
to $7,000 she paid by transferring the Lethbridge lots, which the 
plaintiff accepted at that figure. The balance she still owes 
and judgment was properly entered against her for the amount.
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The only remaining question is: Did the taking of the notes by 
the plaintiff evidence an intention on his part to abandon his lien?

In Dart on Vendors and Purchasers, 7th ed. vol. 2, at p. 733, the. 
author says:—

Whether the vendor has abandoned his lien is in all eases a question of 
intention and construetion; the test being whether the vendor has taken some 
other security, in substitution for the ordinary lien; and the burden rests 
on those who deny the existence of the lien to make out their case. . .

PrimA facie, the taking of a mere |>crsonal security for the purchase- 
money, e g., a promissory note, or a bill of exchange, even though it is nego
tiated, or a bond, is not evidence of an intention to abandon the lien. Nor 
will the joining of a surety in a note or bill of exchange make any difference, 
since these are considered merely as modes of payment. Hut whether this 
would be so where a bond or covenant is taken from a third jx-rson has not 
been actually decided.

Under this authority, the presumption is in favour of the 
existence of the lien, and the onus of shewing that it has been 
abando ted is on the party attempting to escape1 from it.

Had William Lambert been the real purchaser, the taking of 
the notes by the plaintiff would not have evidenced an intention 
on his part to abandon the lien; that being so, and the trial Judge 
having found that at the time the transaction was completed the 
plaintiff believed Lambert was the debtor, the taking of the notes 
cannot be evidence against him of an intention different from 
what would have been drawn had Lambert been the purchaser. 
No intention to abandon can, therefore, be drawn from the taking 
of the notes by the plaintiff.

Even if the notes are to be considered as the notes of a third 
party the same result, so far as this case is concerned, would, in 
my opinion, follow'. Whether a vendor intended to abandon 
his lien in any particular case must depend uj>on the facts and 
circumstances of the case, and precedents are not of much value.

As was pointed out by Beck, J., in High Hiver Meat Market 
v. Houtledge, 1 A.L.R. 405, a given set of facts which, at one time 
and under the conditions and methods of business then prevailing, 
would justify a certain conclusion as to a vendor’s intention, 
would not be conclusive evidence of the same intention at another 
time and under other conditions and methods of business.

The more recent cases seem to me to lean mon* strongly in 
favour of the existence of the lien than did the older authorities. 

I In the case above mentioned, the vendee was to pay for the 
I property purchased by assuming a mortgage then upon the
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property, by giving $1,000 in rash and a note for $2,000 and a 
mortgage to the plaintiff for the balance of the purchase-money. 
It was held that he had not lost his lien for the amount of the 
note, notwithstanding the taking of the mortgage, as both parties 
believed the note could be paid at maturity, and that the parties 
really looked ui>on it as part of a cash payment.

In Wilson v. Kell and, [1910] 2 Ch. 306, the vendor agreed to 
sell certain property for £5,350. It was a term of the agreement 
that £3,000 should remain on a mortgage of the property, which 
was freehold. In September, 1904, the vendor executed a con
veyance in favour of the purchasers, but the mortgage back to 
secure the £3,000 was not executed until January, 1905. In 
1901 the purchasers had executed a trust deed to secure mortgage 
debentures on all their property, present and future. In a fore
closure action by the vendor it was argued on behalf of the de
benture holders that the vendor, by taking the mortgage of 1905, 
had abandoned his lien and that the property became a security 
to the debenture holders from the execution of the conveyance 
by the vendor. It was, however, held that the equity of the 
unpaid vendor was superior to that of the debenture holders ami 
that the mortgage had priority.

These cases would seem to indicate that the taking of security 
is not conclusive evidence of the abandonment of the lien ; the 
presumption is that the lien exists. It would therefore seem to 
me that the taking of notes of a third party will not displace 
that presumption as long as the reasonable inference from all the 
circumstances is that the notes were taken on the condition that 
they would be paid. See lie Albert Life Assurance Co., 11 Kq., 
at p. 178.

That the plaintiff expected the notes would he paid when he 
took them, 1 think is clear, and I see nothing in the evidence or 
the circumstances that would lead me to believe that the I*am- 
Ix-rts did not also expect that they would In* paid on their due 
date. Neither do I find anything to justify the conclusion that 
the plaintiff agreed to take the notes other than on condition of 
their being paid. The plaintiff is, therefore, entitled to his lien 
for the unpaid purchase-money, and also for the taxes which 
Lambert agrml to pay on the Lethbridge lots.

The apjH'al, in my opinion, should be dismissed with costs.
McKay, J., concurred. Apjwal dismissed.
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WHALEY v. LINNENBANK.

Ontario Sujtreme Court, A/i/nllati Uiiixion, Meredith, C.J.O., Machina ami 
Magee. JJ.A amt Ifiddtll, ./. March 21, I til ft.

1 MECHANICS' MENS (6 III -13) -PRIORITY OVER M<IRT<1A<1E—HtatkmKX'TS

It is not <‘ssvnti:il to tlx* orosvrvulion of » lien against u prior mort
gagee. under see. N (3) of the Meehatiies and Wage Karners Lien Arts 
i It.S.O. HU t. eh. I 10). that it shall lie slateil in the registered elaitn that 
it is against the mortgagee, inclusively or otherwise.

Appeal by the plaintiff from the judgment of Neville, Official 
Referee, in an action to enforce a mechanic’s lien. Reversed.

The reasons for the judgment of the learned Referee, in which 
the facts are stated, were given as follows:—

November 16, 1915. Neville, Official Referee:—The plain
tiff is a carpenter and builder, and was employed by the 
defendant Linnenbank to alter and improve buildings on the 
land in question, which was and is owned by Linnenbank, subject 
to two prior mortgages to the defendants Martin and Bowman.

The case comes within sub-sec. 1 of sec. 22 of the Mechanics 
and Wage-Karners Lien Act, and the time for filing the lien was 
limited to 30 days after the |x>rformanee of the work. The action 
is an ordinary one for enforcing a mechanic’s lien under that Act, 
with a claim for priority uj>on the increased selling value as 
against the prior mortgagees.

The last work was done on the 13th May, 1915; the claim 
was registered on the 9th June, 1915; and the statement of claim 
was filed with the Clerk of Records and Writs on the 9th August, 
1915.

When the trial was concluded, I held that the plaintiff's claim 
of lien was valid, and disposed of all questions arising at the trial 
except the question of priority over the mortgages u]xm the 
increased selling value by reason of the work and materials done 
and fumished by the plaintiff. As to this I found that there was 
an l. use of selling value to the extent of $500.

Judgment was reserved only for the purpose of considering 
the objection raised by counsel for the mortgagees that no claim 
against them or for priority over their mortgages was made till 
after the 30 days allowed by the Act for filing the lien. The claim 
of lien filed in the registry office “claims a lien upon the estate 
of Charles W. Linnenbank, of the city of Toronto, in the county 
of York, on the undermentioned lands” etc. Nothing is said
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of the mortgages, and mortgagees are not mentioned, The 
claim against them was first made when the statement of claim 
was filed, which was after the 30 days limited for filing the lien, 
hut within the 90 days limited by sec. 24 of the Act for bringing 
the action and filing a lis pendens.

I have come to the conclusion that the; mortgagees’ objection 
must prevail. It is true that the Act says nothing about a time
limit for determining questions of priority between lion-holders 
and prior incumbrancers. One might logically conclude that it 
would be permissible for a claimant to establish his lien first, and 
to claim priority afterwards. If he should fail in his claim of 
lien, that would end the matter. If he should succeed, he could 
then make his claim to priority as against the mortgagees. This 
reasoning applies equally to the 90 days limited by sec. 24 am1 to 
the 30 days limited for registering under sec. 22, or commencing 
action to prevent the lien being lost under sec. 23. It will lx; 
noted that, by sub-sec. 1 of sec. 8, the lien attaches upon the 
estate or interest of the owner. No lien is given upon the mort
gagee’s interest; but, by sub-sec. 3 of sec. 8, the lien is to have 
priority upon the increased selling valut;, if any.

Section 17 states what a registered claim of lien shall set 
out, and forms art; provided in the appendix. There is no refer
ence here to mortgagees or their interests, and I imagine that 
the section was not intended to apply to a claim of priority over 
mortgagees. Such a claim is apart from the claim of lien for 
which the section provides a form.

Section 19 (1) provides that a substantial compliance with 
sec. 17 /shall be sufficient, and a lien shall not be invalidated by 
failure to comply with the requisites of that section, unless, in 
the opinion of the Court, Judge, or officer who tries the action, 
“the owner, contractor or sub-contractor, mortgage!;, or other 
person, is prejudiced thereby, and then only to the extent to 
which he is thereby prejudiced.”

But it was never intended by this section that a fundamental 
part of the claim should 1m; omitted, and in the case in hand the 
claim against the prior mortgagees to priority upon the increased 
value cannot be considered unsubstantial. So far as they are 
concerned, it is the whole claim. The section becomes irrelevant 
as to them when no claim is made against them. Subsequent



29 D.L.R.) Dominion Law Reports. 53

mortgagees are in a different position, but they are not made 
parties till the case comes into the Master’s office, though they 
are given notice of trial and are entitled to be present a the 
hearing.

As I interpret the Act:—
1. A claimant may begin an action and file a Its pendens 

within the time limited by sec. 22 (see see. 23); and, if he claims 
priority upon the increased value over a prior mortgage, the 
prior mortgagee must be made a defendant and the claim against 
him set up. See Bank of Montreal v. Haffner (1884), 10 A.R. 
592. There Mr. Justice Osier remarked, at p. 598, that the plain
tiff is at liberty to confine his action to the owner, and to take 
a decree for sale of the owner’s interest, subject to the mortgage. 
But, if he wishes to any extent to displace the priority of the 
mortgagee, he must make both owner and mortgagee parties; 
and on p. 599: “1 think the plain intention of the Act is, that 
proceedings shall be taken within the limited time against every 
one who can be affected by the lien.” The other learned Judges 
concurred, giving reasons also.

2. A claimant may register under sec. 22. In that case, the 
lien shall absolutely cease, according to the terms of sec. 24, at 
the expiration of the time-limits therein mentioned (which would 
be 90 days in the case in hand), unless in the meantime an action 
is commenced to realise the claim and a lis pendens registered. 
To realise what claim? I should say the one made in the regis
tered document; and, if in that there is only a*claim against the 
owner of the equity of redemption,-.that is all that can be realised 
in the action begun after the 30 days have expired.

The case I cited above was to enforce a registered lien, but 
it shews that an action is not properly constituted to displace a 
mortgagee’s priority unless he is made a defendant. If then an 
action is brought to enforce an unregistered lien, the mortgagee’s 
position must be attacked (if at all) within the time-limit set

!by sec. 22, which (in cases like the one in hand) is 30 days. It 
follows that it must be attacked within 30 days if a claim of 
lien is registered, unless he is to be let out in 30 days in one case, 

I and held for 90 days in the other. The “owner” is not so 
I treated. His interest must be attacked by registration or action 
I within the saint1 time-limit in all cases.
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I believe in interpreting the Act liberally in the interest of 
a lien-holder; but it is no hardship to ask him when he registers 
his claim—any,more than it is a hardship to ask him when he 
begins his action—to say whether he claims priority over a prior 
mortgage. He has notice of the mortgage when he registers, and 
requires only to insert a few additional words in his claim. And 
I think a mortgagee is as fairly entitled to know, within the time
limit named in the statute, whether his security is attacked, 
as the “owner” is to know, within that time-limit, whether his 
equity of redemption is incumbered or clouded by a claim of 
lien. The mortgage* may wish to deal with Li security, and it 
should not be kept under a cloud any longer .an is fairly neces
sary. He is no party to the building ovations, is often ignorant 
of what is done, and his dealings even with the mortgagor might 
be affected by the lien-holder’s claim.

1 conclude that the plaintiff in this case was required to 
exercise his option to go against the equity of redemption only, 
or to claim against it and the mortgage; security also, within the 
period of 30 days, and that, when he registered his claim against 
the equity only, and took no step and made no claim within the 
30 days against the mortgagees, he must abide by his election and 
let the; mortgagees ge> free.

./. Y. Murdoch, for appellant.
V. II. Hattin, for dedenelants Martin and Bowman, respon- 

elents.
J. F. Boland, for defcnelant Linnenbank, responelent.

The; juelgment of the; Court was delivereel by

Meredith, C.J.O.:—This is an appeal by the; plaintiff from the; 
judgmeuit elatenl the 16th Nove;mbe;r, 1915, which was pronounced 
by an Official Re;fe;ree; (Neville) after the; trial of the action Indore 
him.

The action is brought une 1er the* Mechanics and Wage;-Karners 
Lie;n Act to realise; a lien claimeel by the appellant for work elone 
anel material supplied by him in the construction of a building on 
the; lands in question which belonge;d to the; respondent Linnen
bank, subject to a mortgage; to the respondents Martin anel 
Bowman, anel the; lien is claimeul as against the; mortgagees only 
upon the; increaseel selling value of the land by reason of the
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work done and material supplied by the appellant, which the
Referee fourni to be $000. S C.

Notwithstanding this finding, the action was dismissed on Wiiamoi 
the ground that the appellant’s lien ceased to exist at the expira- ^,\\k\
tion of thirty days from the completion of the work and the bank. 
furnishing or placing of the last material furnished or placed by m r.,ihh r 
the appellant, although he had within that ]>eriod registered a 
claim for the lien in the form prescribed by the Act and con
taining everything which sec. 17 of the Act requires to lie set 
out in the claim, and had brought this action to realise his claim 
in due time. The view of the Referee was that where a lien is 
claimed against a prior mortgagee under sub-sec. 3 of sec. 8, it 
is essential that it must be so stated in the registered claim in 
order to preserve the lien as against the mortgagee.

We are of opinion that the ruling of tint Referee was erroneous 
and that the registration of the claim of the appellant was effectual 
to preserve his lien as against the respondents Martin and 
Bowman.

As I have said, the claim set forth everything which sec. 17 
requires to be set forth, and was in the form prescribed by the 
Act. The appellant had therefore complied with everything which 
the Act requires to be done by him in order to preserve his lien.
Section 23 provides that “every lien for which a claim is not 
registered shall absolutely cease to exist on the expiration of the 
time hereinbefore limited for the registration thereof unless ...”

The lien having been registered, as it was, in strict com
pliance with the provisions of the Act, sec. 23 cannot be invoked 
against the appellant.

The judgment of the Referee must therefore be reversed, 
unless, as the respondents contend, the finding that the selling 
value of the land has b(;en increased by the work done and the 
materials supplied by the appellant cannot be supported.

An inquiry of that nature, the result depending, as it always 
must, upon opinion evidence, is always a difficult one, and was 
(‘Specially so in this case owing to the character of the building 
that has been erected. There was a conflict of evidence, some 
of the witnesses being of opinion that not only had the selling 
value of the pro]x>rty not been increased by the erection of the 
building, but that it had been lessened. On the other hand,

no
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there was evidence that the selling value had been increased by 
more than $500. The Referee, who saw and heard the witnesses, 
was in a better position to judge as to the weight which should 
be attached to their evidence than we are, and I am unable to 
say that the conclusion to which he came was wrong.

The result is that, in my opinion, the appeal should be allowed 
with costs, and the judgment of the Referee as to the matters in 
question on the appeal be reversed, and that there should be 
substituted for it a declaration that the selling value of the land 
in question was increased by the work done and materials sup
plied by the appellant, by the sum of $500, and an adjudication 
and order that the apjiellant’s lien attaches upon such increased 
selling value in priority to the mortgages of the respondents.

Appeal allowed.

ONT. LAMBERT v. CITY OF TORONTO.
~~ Ontario Supreme Court, Apj)eUate Division, Meredith, C.J.C.P., and Riddell, 
“• Lennox and Masten, JJ. March 17, 1916.

1. Contracts (§ II D 1—152)—Indemnity aoainht liability for damages
—Negligence.

A contract by a comimny to indemnify a cor|x>ration usai list any 
action and any loss or (lainage through the innierfect execution of the 
company’s works does not render the company liable to the corporation 
for the result of the coriioration’s own negligence which causes the im- 
jierfection complained of.

2. Master and servant (6 II A3—50)—Negligence of third party
Failure to warn—Liability.

A corporation is liable to a workman of a company for damage caused 
by the corporation’s own negligence through interference with works 
which it has |>erinitted the company to construct, in addition to am 
liability of the company itself to the workman for the negligence of 
foreman in not warning the workman of the danger caused by the cor 
(Miration.

Statement. Appeals by the two defendants, the Corporation of the City 
of Toronto and the Interurban Electric Company, from the 
judgment of Mulock, C.J.Ex., of the 8th November, 1915, in 
favour of the plaintiff against both defendants, upon the findings 
of the jury at the trial at Toronto, in an action brought by Ada 
Lambert, mother of Kenneth Lambert, to recover $10,000 damages 
under the Fatal Accidents Act and the Workmen’s Compensation 
for Injuries Act, for the death of her said son, caused by coming 
in contact with the electric wires of the defendants, on the 13th 
March, 1914.

The judgment appealed from awarded the plaintiff $2,700 
damages and costs of the action; claims for indemnity made by 
each defendant against the other were dismissed without costs.
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The city corporation appealed against the judgment dismissing 
its claim for indemnity over against its co-defendant.

C. M. ColquLuun, for the appellant city corporation.
D. Inglis Grant, for the appellant company.
B. N. Davis, for the plaintiff, respondent.
Riddell, J.:—This is an appeal by the City of Toronto and 

the Interurban Electric Company against a judgment in favour of 
the plaintiff for $2,700 and costs: and by the city against a 
judgment dismissing its claim for indemnity over against the Inter
urban Electric «Company—the case having been tried before the 
Chief Justice of the Exchequer and a jury at the Toronto Assizes.

The jury answered certain relevant questions, and it is not 
disputed—nor can it lie—that there is evidence upon which the 
jury could so find. Adopting then the answers of the jury as to 
the facts in dispute, the case is as follows.

The predecessors in title, &c., of the Interurban Electric 
Company had a contract with the predecessors in title, &c., of 
the city, under which they erected a pole not far from the north
west comer of Bathurst street and St. (’lair avenue. This pole 
and its brethren were to support a wire or wires for the carriage of 
electricity of high tension; and, in the nature of things, it would 
be necessary for employees of the electric company to mount the 
pole to examine, adjust, repair, Ac., the wires.

The city absorbed the street on which this pole was placed, 
and, on the 9th November, 1912, required the Interurban Electric 

E Company to move it some feet back and behind the kerb—and 
I this was done. ,

After this, the city itself erected a pole not far from that of 
the Interurban Electric Company—guyed it by a guy-wire running 
close to the Interurban pole and wound round the city’s pole, 

j With unaccountable negligence, this guy-wire was wound round 
I the city’s pole in contact with a lightning-arrester, i.e., a wire 

i running down the pole longitudinally into the earth—a wholly 
improper and dangerous arrangement, and one which could have 

I been avoided by the very common practice of inserting wooden 
I blocks between the two wires.

Even this dangerous arrangement might have lieen rendered 
S innocuous (so far as the Interurban was concerned) by the in- 
8 treduction of an insulator close to the city’s pole. There was an 
I insulator on the guy-wire, but it was not between the two poles.

;»7
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On the day in question, the 13th Mardi, 1914, the deceased 
Lambert, a young man in the employ of the Interurban Electric 
Company, was directed by his foreman, Cameron, to mount the 
Interurban pole and “release” certain wires. He did so, cut an 
Interurban wire in which there was a high-tension current, and, 
his body coming near the city’s guy-wire, a grounding was effected 
through his body, the guy-wire, and the lightning-arrester — 
the current passed through him, and he was killed. His mother 
brought an action under Lord Campbell’s Act and the W ork
men’s Compensation for Injuries Act, the city claimed indem
nity, and the case came on for trial before the Chief Justice of 
the Exchequer, with a jury in the plaintiff’s case, without a jury 
on the question of indemnity.

The following are the questions and answers:—
“1. What was the cause of the accident? A. The accident 

was caused by Lamliert’s left heel coming in contact with the 
Interurban wire, and his left side touching the guy-wire, which was 
in contact with the ground-wire on the Hydro-Electric pole.

“2. Was the CorjMiration of the City of Toronto guilty of 
any negligence which caused the accident? A. Yes.

“3. If yes, in what did such negligence consist? A. By not 
having the strain insulators nearer the Hydro-Electric pole, and 
by not insulating the point of contact between the* guy-wire and 
the ground-wire or lightning arrester on the Hydro pole.

“4. Was the Interurban Electric Company guilty of any 
negligence which caused the accident? A. Yes.

“5. If yes, in what did such negligence consist ? A. Before 
sending Lambert up the pol , the Interurban foreman should have 
noted that the strain insulators near his company’s pole were in 
wrong position, and, that being so, should have directed his atten
tion to the possibility of the guy-wire lieing in contact with the 
ground-wire on H ydro pole.

“6. Was the deceased guilty of any negligence which caused I 
or contributed to the accident? A. No.

“7. If yes, in what did such negligence consist? (No answer).
“8. What damages, if any, do you award the plaintiff? A. 

$2,700, $1,800 to be borne by the Hydro-Electric Company and 
$900 by the Interurlian Electric ( ompanv.

(This was changed by the jury to a simple statement of the 
amount, $2,700).
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“9. What do you estimate to lie the amount of the earnings 
during the three years preceding the accident of a person in the 
same grade as that of the deceased in the like employment within 
the Province of Ontario? A. .$2,700.

“ 10. Was the Inter urban jxile erected before or after the 
Hydro guy-wires were carried-from the Hydro pole to the anchor 
])ost on the east side of Bathurst street? A. Yes The Interur- 
ban pole was erected first. (This was in reference to a contention 
by the city that the city pole was in position l>efore that of the 
Interurban Electric Company).

So far as the Interurban is concerned, I think the jury was am
ply justified in finding negligence against it, through its foreman, 
Cameron. He himself says that the arrangement of wires, &c., 
was a trap; the reason he did not warn Ijamliert was that he 
did not see it himself and his not seeing it was ‘‘an overlook.”

As regards the city, the Interurban Electric Company, at the 
request of the city, placed its pole at a certain point of the city’s 
projierty—the pole remaining the Interurban Electric Company’s 
personal property—the consent to the company’s men going up 
the inile for all necessary purposes was implied, if indeed such 
consent was needed for the company to have its own men mount 
its own pole for its necessary work. The condition of affairs is 
perfectly safe, when the city, for it own purposes, throws a wire 
across near to the pole and creates a situation of danger for all 
persons mounting the pole and doing certain of the company’s 
necessary work : and does this, knowing that persons are to be 
expected to do such work. I cannot see why the city is not to 
be held liable to the workman.

It is argued that the right of the workman is not higher than 
that of the company, and that the company could not have sued, 
by reason of its contract of indemnity.

Assuming, without admitting, that the workman’s rights 
must be limited to those of the company, and that he must lie 
barred if the company could not sue, how does the case stand?

The clause reads: “7. The company shall save harmless and 
indemnify said corporation against any action, claim, suit or 
demand brought or made by the granting of any of the privileges 
hereinbefore mentioned to the company, and all costs and ex
penses incurred thereby, and also against all loss, damages,
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ONT. costs, charges, and expenses of every nature and kind whatsoever,
S.C. which the corporation may incur, be put to or have to pay, by

Lambert reason of the improper or imperfect execution of their works or
City of anv them, or by reason of the said works becoming unsafe or

Toronto, out of repair, or by reason of the neglect, failure, or omission of the 
Riddëïï/il company to do or permit anything herein agreed to be done or 

permitted, or by reason of any act, default, or omission of the 
company or otherwise howsoever.”

The city is made liable in this action, not by reason of anytning 
done or left undone by the company, but by reason of the city’s 
own negligence in changing a safe arrangement into an unsafe 
one; as it seems to me, the city might as well claim an indemnity 
if its men were negligently to chop down one of the company’s 
poles with a man on it.

I agree with the Chief Justice of the Exchequer that this case 
does not come within the indemnity clause : therefore, in any case, 
the city has no answer against the claim of the plaintiff.

The same considerations apply to the claim of the city against 
the Interurban Electric Company.

I am of opinion that the appeals should be dismissed with 
costs.

Lennoi. j. Lennox, J. :—The questions to be determined upon the appeals
and cross-appeal are:—

(a) Is the plaintiff entitled to judgment against both or either 
of the defendants?

(b) Is either defendant entitled to be indemnified by the other?
Each of the defendants maintained an electric pole at the

north-west comer of St. Clair avenue and Bathurst street, in 
this city. The Hydro pole, that is, the one maintained by the 
city, was west of the Interurban pole. The guy-wire from the 
Hydro pole extended easterly across Bathurst street and quite 
close to the Interurban pole. This guy-wire was fastened to the 
Hydro pole in a way to come in direct contact with its ground- 
wire. There were insulators upon the guy-wire, but none between 
the Interurban pole and the Hydro-Electric pole. The jury 
exonerated the plaintiff’s husband from negligence. [The learned 
Judge then set out some of the questions put to the jury and their 
answers, already stated by Riddell, J., supra.|

It is difficult to see how the city can claim either exoneration 
from liability or indemnity—the city is the primary wrong-doer
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The Hydro-Electric had to place its poles where directed by the 
city, and in this instance had to move the i>ole to this point from 
where it formerly stood. After the pole was put in the position 
assigned, the city was guilty of the grossest kind of negligence, 
not only in fastening its guy-wire so as to come in contact with 
the ground-wire, hut in running it almost in contact with the cross- 
arms of the other system, and failing to insulate it properly. I 
do not agree with the argument that the company’s foreman 
should have apprehended danger from the position of the strain 
insulators. The insulators were for the purpose of intercepting 
a current from an overhead wire falling upon the guy-wire. I 
would not have thought that the foreman could properly be charged 
with negligence in failing to discover that the guy-wire was placed 
in direct contact with the ground-wire; and this was the direct 
cause of the man’s death. No one would expect to find such an 
astonishing piece of improper and negligent construction.

But negligence is a question for the jury, and they have found 
against l>oth defendants. Both defendants arc liable.

Subject to the question of the effect of the contract between 
the defendants, the question of contribution or indemnity is 
settled by Sutton v. Town of Dutidas, 17 O.L R. 55ti (C.A.) On 
the finding of the jury, they were both wrong-doers. There was 
an agreement to indemnify the municipality in the Sutton case, 
too, and I think as broad and general as the one here; but,.short 
of practical identity, each case is to be decided on its own facts.

There are two things covered by the agreement: (a) To 
indemnify the city against loss occasioned by granting the pri
vileges of the agreement to the company. There has been no 
loss under this head, (b) Loss occasioned to the city by imperfect 
execution of the company’s works, or their becoming unsafe or 
out of repair, or by reason of the company failing to do something 
they agreed to do or permitting something they were not to permit 
—or otherwise howsoever. The “or otherwise" carries the 
guaranty no further than the provisions preceding it.

The company has not broken its agreement under this part 
of paragraph 7. Its works have not been shewn to have been 
imperfectly executed or out of repair. True they became unsafe 
through the direct misconduct of the city’s servants This 
cannot be pleaded for the advantage of the city.

The appeals should be dismissed with costs.
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Masten, J., concurred.
Meredith, C.J.C.P. :—Some of the most significant circum

stances of this case seem to have been passed over at the trial 
unobserved, or, if observed, without l>cing commented upon. 
The case seems to liave been treated there as if one of joint wrong
doing on the part of the two defendants; and so much so that the 
jury’s verdict, for a different amount against each, was added 
together, and, without any concurrence of the jury, was entered 
as if agaiist the defendants alike in the whole amount. There 
the case was treated as if there were liability in both of the defen
dants at common law, and the questions were framed accordingly, 
with the exception of one question relating to the amount of 
damages, though the judgment against the defendant the Inter- 
urban Electric Company can lx* supjiorted only under the Work
men s Compensation for Injuries enactment. And, that which 
may be a circumstance of the greatest importance, the fact that 
neither the defendant the Interurban Electric Company, nor any 
of its employees, had any right to be at the place where the accident 
hapi>ened, engaged in the work they were doing when it happened, 
except by the leave of the defendant the municipal corporation— 
that without such leave they would be but trespassers there, and 
that they were there under such leave granted, not only upon the 
terms that the defendant the municipal corporation should not 
be liable to the company for any damages, but t hat the company 
should indemnify the municipal corporation against any action or 
claim brought or made by the granting of such leave to the 
company, or by reason of any act, default, or omission of the 
company or otherwise howsoever—seems to have been quite over
looked or ignored.

Bearing these things in mind, let us now see what facts the 
jury have found, and what liability, if any, can be based uponthem. 
The jury have found that the defendant the municipal corporation 
was negligent in leaving one of its stay or “guy” wires resting 
upon the lightning-rod of one of its line of transmission poles, 
and that the accident was caused by reason of the “strain insul
ator” of the stay-wire being outside the transmission pole of the 
defendant the Interurban company, upon which the accident 
happened, instead of between it and the other pole: but that that 
negligence would have been harmless except for the negligence of 
the defendant the Interurluin company, through its foreman in
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charge of the work l>eing done, in not observing tin* danger and 
warning the man who was killed of it: or, as it would probably 
have been put had it been observed, that there could be recovery 
against the defendant the Inter urban company under the Work
men’s Compensation for Injuries enactment only: the negligence 
of a person in the service of this defendant, to whose orders the 
man was bound to conform and did conform; the injury resulting 
from his having so conformed.

Upon these findings, quite apart from the leave, and the terms 
ii|M>n which it was granted, it is quite obvious that the defendant 
the Interurban company could have no cause of action against 
its co-defendant. Its negligence was the immediate cause of the 
man’s death : it s act in sending him into danger without warning 
him, as the jury have found. The passive negligence of the defen
dant the municipal corporation was harmless to those taking due 
care. Then can a servant of the defendant the Interurban com
pany, so injured, have any higher right against its co-defendant 
than his master had—having regard to the fact that he was 
there under and upon the conditions of the leave granted, and 
otherwise would have been a mere trespasser without any right 
of action for any such negligence as the jury have found: though 
he doubtless would have a good cause of action against his em
ployer under the Workmen’s Compensation for Injuries enact
ment ? SeeG.T.H.W. Co. v. Robinson, [1915] A.C. 740; 22 D.L.R. 1, 
Jones v. Morton Co. Limited (1907), 14 O.L.R. 102, at p. 414; 
and Dominion Natural Cas Co. v. Collins, [1909] A.C. 040.

Now let us look at the material facts of the case, those upon 
which the jury were questioned, as we las those upon which they 
were not. The plaintiff’s earnest efforts to aggravate the character 
of the negligence of the defendant the munici} il corporation, is 
something in the nature of a two-edged sword—the grosser it 
was, the less excuse there can be for not avoiding it. But, what
ever its character may have been, it was far removed from such 
negligence as that which places in the reach of the innocent and 
ignorant a dangerous weapon or instrument. The wire in question 
was at the top of the pole of the defendant the Interurban com
pany, entirely beyond the reach of every one but skilled line-men 
going there to perform their duties in connection with electric 
street wiring, duties performed at or near the top of such poles 
and in a net-work of wires carrying electricity, a place and a work
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necessarily dangerous to any one not taking all the precaution his 
trade and experience had taught him that he could take for his 
own safety. The taller pole, of the defendant the municipal 
corporation, and the shorter one, of its co-defendant, were quite 
near to one another: the taller pole carried a lightning-rod—a 
“lightning-arrester,” as the men engaged in such work prefer to 
call it: but, by whatever name it may be called, it was simply 
and plainly a lightning-rod, running all the way down the pole, 
and into tl.. ground, on the side of the pole towards the sidewalk 
in contact with this lightning-rod was the stay-wire in question, 
and the near insulation in it was just the other side of the shorter 
pole: the effect of that lieing that the “lightning-arrester” was 
extended so that it protected lioth poles; if lightning were at
tracted to the taller pole, it would, instead of doing injury, l>c 
carried down the lightning-rod into the ground : if attracted to 
the smaller pole, instead of striking it and doing injury, it would 
be carried by the stay-wire to the lightning-rod and down that 
rod to the ground harmlessly. And, apart from nature's inter
ference, in thunder-storms, the rod and the wire were perfectly 
dead and harmless, unless by some human agency they were 
brought in contact with some electric current, and on that being 
done would carry the current safely and harmlessly into the 
ground. The “lightning-arrester" was a needful safety appliance 
properly placed for the protection of these transmission wires, 
as well as of the public making lawful use of the highway : in order 
that that safeguard might lie had, it was necessary that the poles 
upon which it was placed should be more dangerous to careless 
workmen upon them than if there were no such general safely 
device: and it is quite obvious that the danger would have been 
greater to a careless workman on the pole of the defendant the 
municipal corporation, than on the pole of its co-defendant, 
liecause the “ground-wire” or “lightning-arrester” ran all the 
way down the former pole, whilst the extension of it, by means 
of the stay-Wire, merely passed by the top of the other ]>ole. All 
of which means, tlui' the man was working under obvious and 
ordinary conditions, a id could not have lx»en injured except by 
making himself a connection lietwcen some live wire and this 
tlead ground-wire or the pole or some of the other wires u|H»n it. 
1 have said “obvious conditions,” and they were so obvious that 
the jury found the foreman guilty of negligence causing the man’i
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death, because, although standing on the ground, not up the pole 
or otherwise nearer the stay-wire, he did not warn the workman 
of the danger. The condition of affairs was made more obvious 
by the strain insulator, a very conspicuous thing, so conspicuous 
and so placed that none but the quite blind could help seeing it; 
and seeing that it afforded no protection from the side towards 
the longer pole, which was only a few feet away from the shorter 
one As the jury put it, the “wrong position” of the stiain 
insulator should have been noticed and should have l>een a 
warning of possible danger from the longer pole. And. that being 
so. how is it possible to exculpate the workman from negligence, 
causing the accident, except upon the ground, acted upon in the 
House of Lords in the case of Smith v. Baker ct* Sons, (18911 A.C. 
325, that the man was acting not voluntarily but under the com
pulsion of his service; or, as put in the Workmen’s (om pensât ion 
for injuries enactments, he was conforming to orders to which 
his service compelled him to conform?

Then, proceeding a step further, what was it that really caused 
the accident? The man cut, in pursuance of his orders, the two 
heavy transmission wires, carrying an electric current of 2,200 
volts, 110 volts being the power ordinarily in use for all house
hold pur]M)ses: he cut, and left exjHtsed, these exceedingly dan
gerous live wires, wires attached to the lower cross-arm u]M>n the 
shorter ]>ole, some distance below the stay-wire at the top of this 
pole The man’s obvious main duty was to keep quite clear of 
these high power wires, which he had thus ex])osed and left ex
cised. Any kind of contact with them involved danger: the 
pole itself upon which the man stood might be in such a condition 
as to cause the man’s death if, necessarily being in contact with 
it, he should touch the live wire: it is said that the |M>le was dry 
and would not have been a sufficient conductor to have caused 
serious injury: but it was in the month of March, and no one 
knows; and it was the man’s duty to avoid any chances, and 
doubtless he meant to avoid them. Then he was in the midst 

i of wires, some of which might have been as deadly as the ground- 
wire if the man unfortunately made of his body a connecting link 
between it and one of the live wires which he had cxi>oscd and left 
exposed—they were the sole starting-point of danger: the man 
knew, as every one knows, that no insulator can be always perfect,
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and that this applies es|H*cially to strain insulators. By some 
terrible mishap, the man seems to have brought one of his feet 
in contact with one of the wires he had exposed, at the same time 
having some part of his laxly in contact with the stay-wire, and 
so made of his laxly the connecting link through which the 2,200 
volt current or some part of it passed, killing him. At all events 
that.is the finding, and it was the most probable cause; though 
there can lx* no direct evidence of it, and it i»possible that the 
current passed down the pole he was on, or through some other 
wire with wh eh he was in contact. That touching the live ire 
was the one thing the man should have avoided, and doubtless 
meant to avoid, is manifest. In some unaccountable way he 
failed in his purpose, and consequently met his death: a thing 
improbable, in the same circumstances, even once in a thousand 
times I have no doubt : but it hap)>cncd this time.

Now, in these circumstances, what duty did the defendant 
the municipal corporation owe to this man? My answer is: 
only that which is covered by its contract with his master: and 
that is nothing, the obligation is altogether on the part of his 
master: and, as I have said, except under that contract the man 
would lie a trespasser where he was. And, there being this ex
pressed obligation, can there be any other? The plaintiff cannot 
contradict or vary it.

If it be not so, then upon what ground can the plaintiff recover 
aganst the defendant the municipal corporation? Not on the 
ground that if one place a loaded weapon where any f<x>l may take 
it and do mischief with it he is answerable for mischief so done: 
because no such instrument is involved in this case; and, if there 
were, it was placed where none but experienced men could come 
in reach of it, and it was openly and obviously as dangerous as it 
could in any circumstances Ik*. The experienced man, on tie* 
shorter |xde, was within a few feet of the strain insulator, on one 
side of him, and of the longer pole and its lightning-rod, with 
stay-wire necessarily embedded, to some extent, in it, by the 
strain, and unnecessarily in contact with the lightning-rod, on 
the other side; so near to each that unless he closed his eyes he 
could not avoid seeing and understanding the actual, and the 
whole, condition of affairs. The loaded weapon principle is 
quite out of the question.

Then does the principle of a duty arising from an invitation
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apply? How can it when the invitat ion is in writing and lays 
down its own terms? Besides, if an invitation, it was an invita- 
tion to a place of danger; and the danger was open and seen, or 
else not seen because of gross negligence -going to a place of 
danger and shutting the eyes whilst in it.

Nor is the principle g ven effect to in such cases as Hylands v. 
Fletcher ( 18(>8), L.lt. 3 ILL. 330, or the mischievous animals cases, 
at all involved n such a case as this. Both defendants were 
engaged in supplying the public with what may now be called 
one of the necessaries of life; and supplying it by means which 
are quite safe, generally speaking: safer than many other public 
needs, such, for instance, as rapid traffic. And there was no 
outbreak of a dangerous element or a wild nature; the man who 
was injured made the danger, ami then needlessly stepped into it.

It is quite difficult to extract from such cases as, on the one 
hand, Earl v. Lubbock, [1905] 1 K.B. 253, and Winterbottom v. 
Wright (1842), 10 M. <V W. 109, and, on the other, Langridge v. 
Levy (1837), 2 M. & W. 519, Levy v. Langridge (1838), 4 M. W. 
337, and Harry v. Smi'h (1879), 4 ('.P.D. 325—see also Harrows 
v. March Gas and Coke Co. (1870-2), L.R. 5 Ex. 07, and L.R. 7 
Ex 90—any clearly defined principle easily applied to every case; 
nor is there any need, for the purposes of this case, to attempt 
to do so; all of such cases being the very opposite of this case. 
In all of them there was a contract on the part of the defendant, 
and a contract broken by him, and a breach which was the direct 
cause of the plaintiff’s injury. In those cases in which there was 
held to be liability to a person not a party to the contract, the 
liability was based upon the fact that a known to the defendant 
dangerous thing was, knowingly, placed by him in the hands of an 
innocent ]>erson gnorant of the danger. Pigott, B., in the case of 

\ George v. Skiving ton (18(>9), L.lt. 5 Ex. 1, put it in this plain 
manner: “The case, no doubt, would have been very different 
if the declaration had not alleged that the defendant knew for 

I whom the compound was intended. Suppose, for example, the 
■chemist sells to a customer a drug, without any knowledge of the 
Ipurpose to which it is to l>e applied,.which is fit for a grown person, 
land that drug is afterwards given by the purchaser to a child 
■tud does injury, it could not be contended that the chemist was 
liable,” The subject is also dealt with in his usual full and clear
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In the ease of Parry v. Smith, 4 C.P.I). 325, which I have lieen 

unable to trace further than its trial, Lopes, J., said (p. 327):
Meredith.
C.J.C.P.

“I think the plaintiff's right of action is founded on a duty which 
I believe attaches in every case where a jjorson is using or is dealing 
with a highly dangerous thing, which, unless managed with the 
greatest care, is calculated to cause injury to by-standers. To 
support such a right of action, there need l>e no privity Ixdween 
the party injured and him by whose breach of duty the injury is 
caused, nor any fraud, misrepresentation, or concealment ; nor 
need what is done by the defendant amount to a public nuisance 
It is a misfeasance independent of contract.”

But the case the learned Judge was dealing with was one of a 
contract, a breach of which caused injury to the servant of the other 
party to the contract, who would, undoubtedly, have had a right 
of action under the contract for the injury done to him in injuring 
his servant ; and much of the opinion I have quoted conflicts with 
what it said in other cases of higher authority. And of course the 
claim in the case of Parry v. Smith could !>e easily sustained on 
narrow grounds: if the plumber had not only let the gas escape, 
but had exploded it too, he would obviously have been liable for 
the injury done ; and the mere fact that he did not himself apply 
the light which caused the explosion could make no great difference, 
that light Ixîing applied without any kind of negligence, but in 
the ordinary course of the duty of the man who carried it; and. the 
explosion l>eing the very thing that was likely to happen, it is 
difficult to understand why the plaintiff might not recover. If 
the plumbdr had puffed tobacco fumes in the man’s face, he would 
have done to him a wrong; the more so puffing-in cither case 
intentionally or unintentionally—explosive gas all around him; 
ami the explosion and injury were direct consequences which the 
plumlier must have known would be likely to follow upon his 
wrongful act.

One of the later cases was also a case of explosion of gas - 
Dominion Natural (las Co. v. Collins, to which I have already 
referred. That too was a case of contract to do work ; and a breach 
of that contract resulting in explosion, a human death, and bodily
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injury. The defendants the Dominion Natural Gas Company had * T‘ 
contracted with the masters of the man who was killed and of 8. C. 
the man who was injured, to bring into a building of the masters, Lambert 

in which men worked, and in which there was an exposed fire, 
natural gas to be used for power, heat, and light in that building, Toronto. 

contracted to do the work and supply the gas in a workmanlike M^diih. 
and proper manner; but, in breach of that contract, left the work C JCP‘ 
in such a manner that an apparently necessary provision for the 
discharge of an overflow of gas was made in the building, where 
it might possibly be disastrous, instead of spending a few shillings 
in extending the discharge pipe to the outside of the building.
The jury found that this breach of contract caused the accident, 
and that there was no contributory negligence on the part of the 
men. So far a simple and plain ease: but the jury also found 
that the masters were also guilty of negligence in having tampered 
with the appliances through which the gas escaped, and that that 
negligence was the cause of the accident. By some process of 
reasoning, in which 1 could not agree, but which 1 cannot from 
memory recall, and the case does not seem to have been re]x>rted 
here, the provincial Courts gave effect to the jury’s findings 
against the Dominion Natural (las Company, but overruled, or 
disregarded, their findings against the masters, and no appeal was 
taken against the dismissal of the action as against them, so that, 
when the ease reached the Judicial Committee of the Privy Council 
it was one of “Hobson’s choice:” sustain the judgment against 
the Dominion Natural Gas Company, or else let the unfortunate 
plaintiffs go without anything, because of error in the provincial 
Courts, though the plaintiffs were plainly entitled to relief against 
one or other, if not l>oth. The Judicial Committee proved them
selves able to rise to the occasion, sustaining the judgment against 
the Dominion Natural Gas Company, by in effect reversing the 
verdict of the jury against their co-defendants, though there 
plainly was evidence upon which reasonable men could find as 
the jury had on this branch of the case. As put by the Judicial 
Committee, the question was whether the proximate cause of the 
accident was the negligence of the Dominion Natural Gas Com
pany, in providing for escape of gas inside, instead of outside, the 
building, or was it the “conscious act of another volition,” or, 
to come to the point more pointedly, was it the tampering with
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the gns plant by the men of the masters, permitted by the masters? 
Notwithstanding the findings of the jury, the Judicial Committee 
considered that that question was left in doubt, and that the 
onus of proof of it was upon the Dominion Naturel (îas Company, 
and so they did not escape. Let me read their own words upon 
this branch of the case ([1909] A.C. at p. 047) : “That being so”— 
the Dominion Natural (las Company having been found guilty 
of negligence- “have" they “been able to shew affirmatively 
that the true cause of the accident was the conscious act of anot her 
volition, i.e., the tampering with the machines by the railway 
company's”—the masters'—“workmen?” The jury had very 
plainly said, yes; the Judicial Committee said, not proven. And 
it was a case of trial by jury. There is no appeal in the Courts 
of this Province from the jury to any Judge or Court: trial by 
jury is a statutory right.

As I have said, none of these cases is at all analogous to this 
case; but, if the last one were, the jury in this case have found as 
reasonable men not only could find, but could not help finding, 
that the accident was caused by the “conscious act of another 
volition,” or, in other words, another act caused by human will; 
the negligent order of the foreman to the workman to do that which 
was done, in the ojien face of the whole danger which the defendant 
the municipal corporation had created, not on the property of 
another, but upon property vested in it and of which it was 
the conservator—a highway.

But it all conies back to the starting-point : the workman had 
a right to be where he was only upon the leave granted to his 
master by its co-defendant: and that leave was not only con
ditional ujxm no liability being incurred by the one who grunted 
it, but also that it should lx? indemnified against any claims 
arising out of the granting of it.

I decline to waste time discussing cases in which the defendant 
the municipal corporation would be obviously a wrong-doer and 
the only wrong-doer: no one has any right wilfully to harm even 
a trespasser: no one has a right to lay traps: but such things are 
quite out of the question in this ease: there was nothing like a 
trap; the whole condition of affairs was open and plain; no one 
could mistake it; that is, no one who had any right to climb 
these poles and go among these highly charged electric wires.
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Although the workman may lie excused, and may not have 
|>ecn guilty of contributory negligence towards his master, lie- 
cause of the compulsion of his service, no such excuse can Ik* raised 
in his behalf as to the other defendant, because he was under no 
order and no compulsion from it ; his action must fail as against 
it on this ground also—his negligence, his causing of the whole 
trouble; the finding in his favour in that respect is doubtless good 
as to his master, but not ils to its co-defendant; if it were intended 
to apply to it, the question should have lieen put plainly as to 
each, and the difference between a master’s and a stranger’s 
position have been plainly pointed out.

I am therefore of opinion that the judgment against the defen
dant the municipal corporation cannot stand: liecause (1) it owed 
no duty to the workman who was killed: and (2), if it did, the 
breach of it was not, but the negligence of the foreman of the 
man’s master was, the proximate cause of the accident; and also 
(3) liecause the man was plainly guilty of contributory negligence 
as against this defendant.

And 1 am of opinion that the judgment against the other 
defendant is right, and should stand, not only on the ground upon 
which the jury put it. but also because the workman’s master, 
which was bound to take reasonable care for him in its employ
ment, instead of doing so, entered into an agreement with the 
defendant the municipal corjioration exempting it from liability 
to it and its workmen acting under that agreement; and, that 
being so, what more docs the plaintiff need?

And, if the defendant the municipal corporation should be 
held to be liable to the plaintiff, I am of opinion that its 
co-defendant is Inmnd to indemnify it against such liability, for 
the reasons I have already given: and 1 am quite sure that the 
case of Sutton v. Town of Dundns, 17 O.L.U. 551), does not stand 
in the way of giving such relief. That case was the opposite of 
this ciLse: the defendants seeking y there were the
“prime wrongsloers;” it was doubtful indeed if their co-defen
dants were really blamcablc for the accident: and there is no 
kind of likeness between the contract of y in that case
and that in this case. In this case the y is against all
claims and actions arising out of tin* leave granted, the leave to the 
defendant the Interurban cottipany to be, and to maintain the
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polos and wires, there in the highway vested in its co-defendant : 
or by reason of any act, default, or omission of that company 
or otherwise how merer. In the case of Sutton, it was said (p. 507) 
that “the right to relief, under the agreement, is limited to cases 
in which the damages and expenses are ‘ incurred by or consequent 
on the negligence of’ their co-defendants: it does not cover, and 
could never have lieen intended to cover, cases in which the 
municipal corporation’s ncglgencc is the direct and prime cause 
of the injury . . . and ex|H*nses.” This case is very much 
more like such cases as By man Steamship Co. v. Hull and Barnsley 
B.W. Co., 11915] 2 K.H 729; Travers t£* Sons Limited v. Cooper, 
[1915] 1 K. B. 73; and Manehester Sheffield and Lincolnshire 
R.W. Co. v. Brown (1&83), 8 App. ('as. 703: and, in the face of 
these decisions, and indeed without them, how can it l>e said tluit 
the words “any act, default, or omission of the company or 
otherwise howsoever,” do not mean that which they so plainly 
say: quite apart from the other very broad words of the indemnity 
contract which I have more than once read, and which also plainly, 
as it seems to me, give the right of indemnity claimed by the 
defendant the municipal corporation against the prime sinner in, 
and direct causer of, this acc dent, its co-defendant ?

Hut the other members of the Court are of a different opinion, 
and consequently the appeals must l>e dismissed on all grounds.

Appeals dismissed; Meredith, C.J.C.P., dissenting in part.

CLELAND v. BERBERICK.
Ontario 8u/.rente Court. .!///* Halt l)ir is ion, AfcmlHh, ('.JO, M act are n ami 

Mayer, JJ..\ ., amt Itiiltlrll,./. March 21. 1916.

1. Aimoinimi OWNERS <$ I -3)—Riuht to i.atkrai. support- WltONCiKVI 
INTERPERI N< I 1.1 Mill ITT.

Wh.it amounts to a wrongful interference with a land-owner's right 
to lateral support depends u|>on tin* natyre of the soil; it is none the less 
a wrongful interference if the damage is eaused in part by the action of 
wind and waves, if the defendant's net has made the damage iHwsibli* 

[(let an it v. Hrrturick, 25 D.L.R. 583, 34 D.L.R. 63ft, affirmed.]

•Statement Api eal by the defendant from the judgment of Middleton’ 
J., 25 D.L.R. 583, 34 O.L.R. 630. Affirmed.

J. M. Ferguson, for appellant.
F. F. Treleaven, for plaintiff, respondent.
The judgment of the Court was delivered by 

Mcreduh.c J-O. Mbüedith, C.J.O.:—The parties own adjoining lots on the 
shore of I*ake Ontario, tluit of the appellant lying to the south 
of the respondent’s lot.
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The respondent’s complaint is, tliat, in consequence of the 
appellant lutving removed the sand from his own lot, the sand 
which formed a smooth, sloping beach on the resjjondent’s lot, 
had been carried away from it and into the excavation which was 
made in the apjx'llant’s lot by the removal of the sand, with the 
result that the respondent’s beach had lx*en destroyed and his 
land much depreciated in value.

The learned trial Judge found tliat this complaint was well- 
founded, and determined that what the appellant had done was 
an actionable wrong; and he directed that judgment should lx* 
entered for the resixmdent for $750, at which sum the damages 
were assessed.

The learned trial Judge was of opinion that what the apjxJlant 
had done was an interference with the right which the resixmdent 
had to the lateral supixirt of his loi by the appellant’s land, and 
that it was none the less a wrongful interference with that right 
because the carrying away of the sand from the respondent’s 
beach was not caused solely by the removal by the appellant of 
the sand from his lot, but by that act combined with the action 
of the wind and waves upon the sandy beach.

What amounts to a wrongful interference with a land-owner's 
right to the lateral support of his neighIxmr’s land must neces
sarily vary according to the nature of the soil.

Dealing with the question in Corporation of Birmingham v. 
Allen (1877), 6 Ch. D. 284, 289, the Master of the Rolls (Jessel) 
said : “Now, what is this right of the adjoining owner? . . . 
It is to the support of his land in its natural state—supixirt by 
whom? The Judges liave said ‘Supixirt by his neighbour.’ What 
does that mean? Who is his neighbour? It was contended tliat 
all the land-owners in England, however distant , were neighlxiurs 
for this purpose if their operations in any remote degree injured 
the land. But surely that cannot be the meaning of it. The 

! neighlniuring land-owner to me for this purpose must be the 
owner of that ixjrtion of land, whether a wider or narrower strip 
of land, the existence of which in its natural state is necessary 
for the supixirt of my land. As long as tliat land remains in its 

[natural state, and it supports my land, I have no rights beyond 
lit, and therefore it seems to me that he is my neighbour for this 
Ipurixise. There might be land of so solid a character, consisting
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Berherick.

Meredith.CJO
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of solid stone, that a foot of it would be enough to support the 
land. There might be other land so friable and of such an unsolid 
character that you would want a quarter of a mile of it. Hut 
whatever it is, as long as you have got enough land on your bound- 
ary, which left untouched will Bupjxirt your land, you have got 
your neighbour's land whose support you are entitled to. Beyond 
that it would api>ear to me you liave no rights.” Upon appeal 
these views were approved.

The observation of the Master of the Rolls that “there might 
be other land so friable and of such an unsolid character that you 
would want a quarter of a mile of it,” is, I think, directly applicable 
to soil such as that of which the beach was compost'd. It is 
manifest from the nature of it that an excavation in his neigh- 
Ixiur’s lot was likely to take away from the respondent's lot 
the natural support which it had from the soil of the appellant’s 
lot; and that, while the excavation which the appellant made 
could not have affected injuriously the support which his lot 
afforded to the respondent’s lot, if the soil of lx)th had lx*in clay 
or any other solid substance, it did, owing to the friable and shift
ing nature of the sand of which the beach was formed, material!) 
and injuriously affect it.

I can see no difference in principle between the application of 
the law as to lateral support as it was applied in the cases of 
Jorde8on v. Sutton South coates and Dry pool Gas Co., [1899] 2 Ch. 
217, and Trinidad Asphalt Co. v. Ambard, [1899] A.C. 594, and the 
application of it on the facts to the case at bar.

The result of the excavation was in the Jordeson case that the 
“running silt” which underlay the plaintiff's land ran from it into 
the excavation, causing the surface to subside, and in the Trinidad 
cam* that the asphalt or pitch which formed the main ingredient 
of the plaintiffs’ land melted and oozed forth into the defendant 's 
land.

In lx)th cases it was the act of the defendants, combined with 
the operation of natural laws, that causal the injury, and it was a 
substratum of the plaintiff’s land that was displaced. In the case 
at bar it was the surface soil that was displaced, and the displace
ment was the result of the apin-llant's act, combined with the 
operation of natural laws—indeed the case at bar seems to lx* an
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â fortiori caw* for the application of the law as to lateral support, ° 1 " 
because it was the surface soil that was displaced. •< C.

Upon the whole, I am of opinion that the judgment is right and (’i.bi.and

should lie affirmed, and the appeal be dismissed with costs.
, , Bkkiikrick.

Appeal dismissed.

TURNBULL v. RUR. MUN. OF PIPESTONE. MAN.
,\lanitalhi Court of Ap/ieal, Howell, C.J.M.. oml Hirhunls, Perilui, Cameron ,. . 

oml lluyyart, JJ.A. J uly 10, 1010.

I Arbitration 1 § 11 10) Dihqvai.ikk’ation Uei .\th»\kiiii\
Burt* relationship to one of the parlies disqualifies an arbitrator, on 

the ground of non-indifTerenve.
[He Christie. anil Toronto Junction, '21 O.H. 443, dissented from; Turn- 

bull v. Pipestone, 24 D.L.R. 2S1, affirmed.]

Appeal from the judgment of Curran, J., 24 D.L.R. 281. statement, 
affirmed.

J. II. dial merit, for appellant.
II. K. Henderson, K.C., for respondent.
Richards, J.A.:—I concur in dismissing the appeal, but do so iticiwrd», j.a. 

only on the ground that Mrs. Turnbull's brother was, because of 
his relationship to her, disqualified as arbitrator. The fact that 
nothing in the evidence shews that he acted improperly makes 
no difference. 1 express no opinion as to the other grounds 
taken.

1 would dismiss the appeal, but because the reeve suggested 
as arbitrator a resident of tin* municipality who was appointed 
in consequence of such suggestion, 1 would allow no costs of the 
appeal.

Cameron, J .A. :—In Vinebcrg v. (luardian Fire A- Life Assn, num-mn. j.a. 
Co., 1!) A.R. (Ont.) 2tM, Hagarty, C.J., of the Ontario Court of 
Appeal examined the principles upon which the Courts have 
acted in dealing with objections based upon the alleged “non- 
indifference” of an arbitrator. The relation there to tin* in
surance company of the arbitrator whose qualification was im
peached, was that of a canvasser for insurance risks, some of 
which lie placed with the insurance company named, lie getting 
a share of the commission of the company's regular agent. He 
i the arbitrator) was not bound to place them with that company, 
and the amount received by him from it was insignificant. Vet 
lie was held disqualified. "Certainly,”’ said the Chief Justice,
“those relations would naturally suggest, ]>erhups unjustly, a 
presumption of ‘non-indifference.’ ”
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I refer to Conmee v. Canadian Pacific If. Co., 10 O.R. 039, 
where Rose, .1., reviewed the authorities at length and held that 
“the facts fairly raised doubt in the minds of the plaintiffs as to 
the impartiality of the tribunal making the finding complained 
of,” p. 052.

It is not altogether easy to reconcile the decisions in those 
cases with that of Rose, J., in Ife Christie iV Toronto Junction, 24 
O.R. 443, where an arbitrator was held not disqualified though he 
had acted as counsel for the solicitor of the corporation in matters 
which apparently affected the corporation. This view of the case 
was dealt with by Meredith,.)., in Township of liurford v. Chambers, 
25 O.R. 003. Rut he held himself bound by the unanimous 
decisions of the Court of Appeal in the Vineberg cause, lie 
states thus the effect pf the rule: “The rule adopted here appears 
to be that an arbitrator is unfit to act in any case in which he might 
be suspected of a bias in favour of or against one of the parties.”

Rose, J., in Conmee v. Canadian Pacific If. Co., supra, refers 
to the dicta of Lord Denman in Dobson v. droves, 6 Q.B. (A. & E., 
N.S. 1844) 037. Stuart, V.C., in Kemp v. Rose, 1 Giff. 258, and 
Erie, C.J., in Proctor v. Williams, 8 C.B.N.S. 380.

The cases seem to go far and it may be that the rule appears 
to be founded rather on sentiment than on considerations of 
practical utility as suggested by Meredith, J., in Township of 
liurford v. Chambers, supra. But it is impossible to measure the 
effect that such a bias as that dealt with by the authorities may 
produce and the decisions of authoritative tribunals appear to 
uphold a severe application of the principle involved.

It is impossible to deny, as Curran,points out in his judg
ment, that the relation between the arbitrator Gahan and his 
sister Mrs. Turnbull, was one which was likely to produce a bias 
in his mind.

The municipality was not precluded from taking this objection 
as a protest was made at the opening of the arbitration. I concur, 
therefore, with the conclusion reached by Curran, J.,on this point.

I do not consider it necessary to deal with the other objection, 
viz.: that the Lieutenant-Govemor-in-Council had no authority 
to appoint a resident of the municipality. That provision was 
evidently intended for the benefit of the municipality. It is a 
matter quite beyond the control of the owner affected. It is an

note
Ge

secur
note
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act of the Crown and my own inclination would be to rea 1 the 
provision of the statute- as directory merely. But in view of the 
conclusion I have reached on the first branch of the case, I do not 
wish to state an opinion as to the second.

In my opinion, though it is a case that from the standpoint 
of Mrs. Turnbull presents some ‘ " " * the appeal must be
dismissed, but in the circumstances, without costs.

Haggart, J.A.:—I would affirm the order of Curran, J., and 
dismiss the appeal for the reasons he has given, hut as the muni
cipality was in a measure responsible for the appointment of 
Peter Macdonald, who is a resident of the municipality and who 
is ineligible by the provisions of sec. 099 of the Municipal Act 
which enacts that the nominee of the Lieutenant-Governor-in- 
Council shall be a “person resident without the limits of the 
municipality interested,” I would refuse to allow the municipality 
costs.

Howell, C.J.M., and Perdue, J.A., concurred in the dis
missal of the appeal. - Appeal dismissed.

MAN.

C. A. 

Tvrnbull 
RvrP Mum. 

Pipestone.

Cameron, J A. 

Haggart, J.A.

INTERNATIONAL SECURITIES CO. LTD. v. GERARD. MAN.
Manitoba Court of Appeal, Howell, ami Rie hards, Perdue, Cameron and ~ ~

Hayyurt, JJ.A. July 10, 1916. C. A.

1. Bills and notes (§ V A 1—112«)—Rights of transferee without in
dorsement Liability of maker How determined.

Where the holder of a promissory note delivers the note without in
dorsement to a third party as collateral security for a debt, the* latter 
cannot sue the original maker on the note, in the absence of the indorse
ment. The Court of King's Bench (Man.), may, in a proper case, when 
the transferor is a party to the suit, direct the indorsement to be made, 
and then proceed to determine the liability of the maker, but the County 
Court has no power to do so.

(The Bills of Exchange Act, R.S.C. 1900, ch. 119, sec. 01, considered.
See also Canada Food Co. v. Stanford ( X.S. ), UK D.L.R. 089.]

Appeal by defendant from a judgment of Paterson, J. Re- statement, 
versed.

U. F. Tench, for appellant.
A. C. Campbell, for respondent.
The judgment of the Court was delivered by
Perdue, J.A.:—The defendant Preece made a promissory perdue.j.A. 

note for $412.50 payable to the order of the other defendant,
Gerard, and delivered it to him. Gerard was indebted to the 
plaintiffs, who were pressing him for payment and demanding 
security. He requested time and offered to turn over the above 
note to the- plaintiffs if they would give him time. They agreed

4040
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to this, the note was delivered to the company “as collateral 
security" and the extension of time was granted. Gerard, 
however, did not and never has indorsed the note. There is no 
evidence as to whether he intended to indorse the note or not. 
The note was presented to Preece for payment and payment 
was refused. The plaintiffs then commenced the present action 
in the County Court of Winnipeg to recover the amount. At 
the time of the trial of the action Gerard was still indebted to 
the plaintiffs in an amount greater than the amount of the note. 
The action was tried before Paterson, J., who entered a judg
ment for the plaintiffs for the full amount. From this judgment 
the defendant Preece appeals.

By the Bills of Exchange Act, R.S.C. 1P00, eh. 1 Ml, sec. til, 
it is enacted as follows:—

Where the holder of u bill payable to his order transfers it for value 
without endorsing it, the transfer gives the transferee such title as the trans
ferrer had in the hill, and the transferee in addition aequires the right to have 
the endorsement of the transferrer.

This is the same as sub-eec. 4 of sec. 31 of the Imperial Act. 
That clause came up for consideration in (Hood v. Walker, (il 
L.J.Q.B. 730. In that case a promissory note had been trans
ferred by delivery (but not indorsed) to the plaintiffs by way of 
pledge to secure repayment of an advance. There was no in
tention on the part of the transferor to transfer his whole rights 
in the note. Cave, J., held that according to the old law the 
plaintiffs could not sue the defendant and that sub-sec. 4.of sec. 
31 of the Act did not avail them. He refers to sec. 88 of the 
Imperial Act (sec. 18"> of the Dominion Act) which lays down 
the liability of a maker of a promissory note as follows:—

The maker of a promissory note, by making it (a), engages that he will 
pay it aevording to its tenor; (b), is precluded from denying to a holder in 
due course the existence of the payee and his then capacity to endorse.

In accordance with this, Cave, J., points out that the maker 
had promised to pay the payees or their order, but the action was 
not brought by them or their indorsee; that the plaintiffs did 
not fill any of the positions ordinarily filled by persons suing on 
a note; that the plaintiffs were neither indorsees, payees nor 
bearers. “Bearer,” he goes on to say, “is defined by sec. 2 (sec. 
2 (d) of Dominion Act) as “the person in possession of a bill or 
note which is payable to bearer." Nor are they (the plaintiffs) 
holders, because of the definition in the same section, which is
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that, “holder means the payee or endorsee oi ,t bill or note, who MAN.
is in possession of it, or the bearer thereof.” Here the plaintiffs C. A
are neither endorsees, payees, nor bearers; therefore they cannot |vrl 
he holders and therefore do not fall within anv of the ordinary nation v.

8m MTIKR
categories of ]MTsons entitled to sue. Co., Ltd.

Cave, .1-, then proceeds to discuss see. Ill, sub-sec. 4. He first (iK1'x|(|)
refers to sub-sec. 1 of that seetion, which corresponds to sec. 00

Perdue, J.A.
of the Dominion Act, and is as follows:

A hill is negotiated when it is transferred from one fierson to another in 
.such a manner as to constitute the transferee the holder of the hill.

“The transferee,” he says,—
may well have such title as the transferor had in the note, and x et not he 
able to sue on it. There is the ordinary instance of the transfer of a chose 
in action or of rights under an agreement; hut such transfer does not give 
the transferee a right to sue in his own name, except under s|n*cial circum
stances. I have considerable doubt that those words can he construed as 
introducing so general a change into the law of hills of exchange as it is con
tended they do. If the transferee can sue without endorsement, I can see 
no reason why the words were added giving him the right to have the endorse
ment of the transferor.

In the Scotch case of Hood v. Stewart, 17 Court of Sessions 
Cases, 4th series (ltettie) 749,where the payee of a bill transferred 
it for value without indorsing it, it was held that the transferee 
was entitled to recover from the acceptor. Rut in that case the 
payee intended to endorse the bill, but omitted to do so by mis
take. The decision in this case was questioned by Cave. .1., in 
(load v. Walker, supra.

In Walters v. Xeary, 21 T.L.R. 140, a bill drawn by the drawer 
to his own order and accepted was negotiated by the acceptor 
to the plaintiff for value. By mistake the bill was not endorsed 
by the defendant who was both drawer and payee. It was held, 
following Watkins v. Maulc, 2 Jae. A W. 207, that the plaintiff 
was entitled to require the defendant to endorse the bill, and 
judgment was entered against defendant for the amount of the 
hill. Walters v. Xeary, the King’s Bench Division of the High 
Court, in which the action was brought, had power both to order 
the defendant to make the endorsement and, in the same action, 
to give judgment on the note.

The ordering of a transferor who had not endorsed a bill to 
make the endorsement was formerly an equitable remedy. See 
Wallins v. Maule, supra ; Ex parte Greening, 13 Ves. 200; Smith 
v. Pickering, 1 Peake, 09; Edge v. Bumf ord, 31 Bcav. 247. The
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Court of King’s Bunch in this Province may in a proper case, 
where the transferor is a party to the suit, direct the endorsement 
to be made and then proceed to determine the liability of the 
maker of the note: K. B. Act, Rules 196-198, 885; By les on Bills, 
17th ed., p. 177. The County Court, however, has no power 
to order a payee of a note to endorse it in order that the transferee 
may maintain an action against the maker.

1 think the appeal should be allowed with costs and the action 
be dismissed. Appeal allowed.

UNITED STATES v. FORD 4 FRAP.Y.
Manitoba King's Bench, Mothers, C.J.K.B. June 22, 1916.

1. Extradition (§ I 7)—Preliminary hearing—Discharge Re-arrest 
Under sec. 13 of the Extradition Act (R.8.C. 1900, eh 105), the Ex

tradition Judge is not to try the fugitive for the offence laid, but merely 
to conduct a preliminary enquiry in the manner laid down in Part XIV 
of the Criminal Code, in order to establish a jirinid facie case ; a discharge

wrest forfor extradition for the

Extradition (§ I—4)—Forgery—Identification—Comparison of
SIGNATURES.

For the purpose of extradition for the offence of forgery, identity of t la- 
person charged may he sufficiently established by a comparison of the 
signature with a document signed by the accused.

[Re Smith, 3 Criin. App. 87, followed.)
3. Forgery (§ I—1)—Procuring woman to join in deed ah wife—Fraud 

on dower—Principal and accessory.
A deed of conveyance executed by a married man, who procured a 

woman with whom lie cohabited as his common law wife to join therein 
as his wife, in fraud of the dower rights of his lawful wife, is a “false 
document” and “forgery” within the meaning of sees. 335 (j) and hit) 
of the Criminal Code; under see. <>9 both are parties to the offence, and 
extraditable under see. 18 of the Extradition Act (Il.S.C. 190(i, eli.

Extradition proceedings on an application by the State of 
Oregon on a charge of forgery.

IF. II. Trueman, K.C., for State of Oregon.
A. E. Moore, for prisoners.
Mathers, C.J.K.B. (oral) :—In view of the evidence of Mrs. 

Ford, the question of identity is now disposed of. 1 had come to the 
conclusion that there was sufficient evidence of identity apart 
from her evidence. I have before me the genuine signatures of 
the accused persons to the deed. Thue is sufficient evidence 
that the persons charged with this offence signed that deed. 
The question is to identify the persons charged in the foreign 
warrant with the man and woman before me. I have also the 
bail bond, signed by both of them in my presence. In England 
in a recent case the Judges in the Court of Criminal Appeal, for 9—29 d
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the purpose of identification, compared the signature to a docu
ment signed by the person by whom the offence was committed 
with the signature of the convicted man to the notice of appeal 
and to a letter written by him after conviction. l7j)on this evi
dence the Court arrived at the conclusion that the person con
victed was not the person by whom the offence was committed. 
lie Tim. S7nith, 3 Crim. App. 87. That, I think, authorised me 
to look at the signature's to the bail bond made before myself 
by the man and woman in Court and compare those with the 
signatures proven to have been made to the deed by the persons 
accused. Having done so, I have no doubt that they were 
written by the same hands.

You see, Mr. Moon*, that you have lost nothing by calling 
Mrs. Ford, because I already had come to the conclusion that the 
evidence of identity was sufficient.

And now ns to the other points raised : The application is" by 
the State of Oregon for the extradition of H. N. Ford and Elizabeth 
G. Fraiy on a charge of forgery. The warrant upon which the 
accused were arrested was issued by me on May 30, 1910. Extra
dition proceedings had previously been taken against the accused 
before Myers, J., upon the same charge. After investigation, 
he, on May 26, dismissed them and granted a certificate of dis
missal under the seal of the County Court. Why he put the seal 
of the County Court to the certificate, 1 am at a loss to under
stand, because he was not acting as County Court Judge but as 
Extradition ( ommissioner.

The objections urged by Mr. Moore for the accused, as I 
lunderstand them, are as follows:—1. That an application for the 
«tradition of the accused upon the same charge was made to 

[Myers, J., of the County Court, who, after hearing the evidence, 
refused to commit the accused for extradition, and discharged 
hem from custody. 2. That there is no evidence identifying the 
persons arrested and now in custody with the persons named in 
lie foreign warrant. 3. That there is no evidence that the female 

cused is not the lawful wife of the male defendant. 4. That 
there is no evidence that the land purported to be conveyed was 
Jt the property of the female defendant. 5. That there is no 

ividcnce that the deed in question is a false document or that any

5 ~29 D.L.R.
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person has been prejudiced by its execution. 6. Generally, that 
the evidence does not establish a primA facie ease of forgery.

I do not think there is anything in the first objection, lb 
see. 13 of The Extradition Act, I am to “hear the ease in the sann 
manner as nearly as may be as if the fugitive was brought befon 
a justiee of the peace charged with an indictable offence committed 
in Canada.” That is to say, the extradition Jmlge is not to tr\ 
the fugitive for the offence laid, but merely to conduct a prelim
inary inquiry in the maimer laid down in part XIV. of the Code 
sec. 66f? et seq. If upon the whole of the evidence the justice b 
of the opinion that the evidence is sufficient to put the accused 
on his trial, he shall commit him accordingly, see. 090: but, other
wise, he shall discharge him, sec. 689. If the justice discharge 
the accused, either he or another justice may legally re-arrest 
him upon the same charge; King v. Hannay, 11 (’an. Cr. (’as 
23. This applies only to preliminary inquiries and not to sum
mary convictions or summary trials by justices. In these cases 
the accused is tried by the justice. If he dismisses the charge 
in the case of a summary conviction he may give a certificate 
under sec. 730 and in the case of a summary trial under sec.
791. In either case the certificate is a complete bar to any fur
ther or subsequent prosecution for the same offence, (secs. 730
792. )

There is no authority under the Code empowering a justice 
who discharges a person before him for preliminary investigation 
to grant a certificate of such discharge. In this case Myers, .1 . 
issued a certificate of discharge1, but I fail to see under what 
authority he did so, or that such a certificate has any force. It 
is either a complete bar to these proceedings or it is nothing. 
The view I take is that it is an absolutely futile thing. Tin- 
inquiry conducted under the Extradition Act is exactly the same 
character, i.e., the Judge is to see if a primA facie case is made 
out : In lie Castioni, [1891] 1 Q.B. 149, 160.

It was contended, however, that a different rule should In- 
applied to a preliminary inquiry under the Extradition Act, 
because such a hearing is final in its nature in so far as this juris
diction is concerned. Such is not the case, because the Act 
expressly reserves to the fugitive the right to apply for a writ 
of habeas corpus to test the validity of his commitment. On
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such an application the Côurt has the right—not possibly to 
review the wholef decision, but to consider whether from the 
whole of the circumstances proved by the depositions and other 
evidence it arrives at the same conclusion as the committing 
Judge or deliberately arrives at the opposite conclusion : per 
Hawkins, J., in lie Castioni, [1891] 1 Q.B. at 101.

founsol for the accused relied upon two cases, Ex parte Seitz 
(No. 2), 3 Can. Cr. Cas. 127, and King v. Harsha (No. 2). 11 
Can. Cr. Cas. 02. In the fonner it was held that a fugitive who 
had been committed for extradition and discharged upon habeas 
corpus because the committing commissioner had acted without 
jurisdiction might be legally re-arrested upon the same charge. 
In the Harsha case the fugitive had been committed for extra
dition but obtained his discharge upon habeas corpus because the 
evidence against him “would not have justified the magistrate 
in committing the prisoner had the offence been committed in 
this country.” It was held that such discharge was no bar to 
his subsequent arrest for the same offence. The language of 
Boyd, C., by whom the judgment was delivered, is entirely 
opposed to the contention of the accused that the plea of autrefois 
acquit is open to them. He says, at p. 65:—

The doctrine of res judicata or former jeopardy or of autrefois acquit is in 
each particular quite inapplicable to this method of preliminary inquiry.

The question is settled against the contention of the fugitives 
by Reg. v. Morton et at, 19 U.C.C.P. 9, where it was held that a 
second arrest for the same cause upon a new warrant after a 
discharge at the expiration of a very full investigation was 
perfectly valid. Hagarty, C.J., disposes of the objection by 
saying (p. 14):—

The failure of any one magistrate from mistake or otherwise, to commit 
persons charged for extradition, cannot, in my opinion, prevent the action 
of another duly qualified officer from entertaining the charge on the same or 
on fresh materials.

Wilson, J., used language to the same effect. Referring to 
the proceedings before the first magistrate, he said, p. 23:—

(living them their full weight, they are no bar or answer to the case before - 
us any more than the dismissal of a charge by one magistrate would preclude 
another from investigating the same charge.

I therefore overrule the first objection.
The question of identity I have already disposed of.
The third objection is that there is no evidence that the female
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accused is not the wife of the male accused, as she assumed to 
he when the deed was executed. There is satisfactory evidence 
that IL N. Ford was married to a woman named Caroline Voglit 
who is still living and not divorced, on December 24, 1898. The 
woman swears that she believed then and still believes that the 
marriage so solemnized constituted her the legal wife of the man 
she afterwards lived with. The marriage ceremony was pro
nounced at Eagle, Alaska, by one J. F. Hobbes, a notary public, 
before several witnesses. They thereafter lived and cohabited 
together as man and wife for a period of 10 years, and were, 
during all that time, recognised by their neighbours and 
acquaintances as man and wife. Four children were born to 
them of which three are dead and one, a little girl 11 years old, 
is now with her mother. Caroline Ford swears that in 1908 
her husband said he was tired of her and sent her to California. 
He has not since lived with her. Up until June 3, 1914, he 
occasionally visited her and contributed to her support. On 
that day he wrote her a letter, addressing her as “Mrs. H. N. 
Ford.” In the letter he called her “Carrie,” and requested her 
to “take good care of Alaska,” evidently referring to the little 
girl.

The depositions of several lawyers familiar with the laws of 
Alaska and Oregon were read. These depositions satisfy me 
that the marriage ceremony pronounced between Caroline Voglit 
and H. N. Ford on December 24, 1898, consummated as it was 
and followed by cohabitation under the circumstances detailed 
in the evidence, constituted a valid marriage and that they have 
ever since continued to be and are still lawful man and wife, 
both according to the laws of Alaska and those of Oregon. As 
the accused man had a lawful wife living at the time the alleged 
forgery is said to have been committed, viz.: May 12, 1911, 
the accused woman could not then have been his wife. This 
disposes of the third objection.

I do not think it necessary to comment upon the evidence 
given by the accused woman in the box to-day. It may be that 
she believed, at the time that she went through what she des
cribes as a “contract marriage” with the accused man in 1908, 
that she was his lawful wife anil that by that marriage she became 
his lawful wife. Long, however, before this deed was executed, 
she had discovered that he had a wife whom he had previously
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married in Alaska. It may bo that she aeeepted as conclusive 
the advice which slie received that that marriage was not a valid 
one. It is a little difficult to understand why she should come 
to the conclusion that a marriage by contract made with Caroline 
v«>ght was illegal and a marriage made exactly in the same way 
by herself was legal.

I think the State has made out a prirnA facie case that the 
accused man had, at the time this deed was executed by the 
accused woman, a lawful wife living, and therefore that the 
accused woman was not his wife and that she must have known it.

The 4th, 5th, and 6th objections are to the effect that the 
facts given in evidence do not make* out a prima facie case of 
forgery against the accused or either of them according to Cana
dian law . The depositions of the legal experts examined suffic
iently establish that the offence charged is forgery according to 
the law of the demanding State. Rut that is not enough. The 
facts in evidence must be such as would, according to the lawr 
of Canada, justify a committal for trial if the crime had been 
committed in Canada: Extradition Act, sec. 18. It must appear 
that the offence charged is a crime not only against tin* law of the 
demanding State, but also a crime against the law of Canada. 
Ex. p. Seitz (No. 2), 3 Can. Cr. Cas. 127; lie Staggs (No. 2), 
8 D.L.R. 284, 20 Can. Cr. Cas. 310; lie Arton (No. 2), [1890] 
1 Q.B. 509; Ex. p. Stallman, [1912] 3 K.R. 424, 445.

Forgery (see. 4tt6 of the Code), is the making of a false document knowing 
it to he false with the intention that it shall, in any way, he used or acted 
u|K»n as genuine to the prejudice of any one whether within Canada or not, 
or that some jierson should be.induced by the belief that it is genuine to do, 
or refrain from doing, anything, whether within Canada or not.

3. Forgery is complete as scum as the document is made with such know
ledge and intent as aforesaid, though the offender may not have intended, 
that any particular person should use or act upon it as genuine, or be induced, 
by the belief that it is genuine, to do or refrain from doing anything.

Section 335 (j) of the Code defines n “false document” as, 
amongst other things,
a document, the whole or some material part of which purports to be 
made by or on behalf of any jierson who did not make or authorise the making 
thereof.

The depositions establish that the accused man and woman, 
on May 12, 1914, went before a Mr. Cochran, an attorney and 
notary public in the City of Portland in the State of Oregon, 
and there executed a warranty deed by way of mortgage of
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MAN. certain lande in the State of Oregon to one McKinnon, for the
K. 11. purpose of securing a debt due from the accused H. N. Ford

& to him, amounting to $1,336.69. In this deed the female pris
oner is described as the wife of the male prisoner. By the law

Fhary.
of < Iregon a wife is entitled to an estate of dower in the lands of 
her husband. The male prisoner introduced the female prisoner

Mathers,
C.J.K.H. to Mr. Cochran as his wife and then each of them signed the deed 

in question, the male prisoner signing the name “H. N. Ford,” 
and the female prisoner signing the name “Elisabeth (1. Ford.” 
Mr. Cochran inquired of each of them if he or she executed the 
document freely and voluntarily, and each affirmatively assented 
that they did. Mr. Cochran, as attorney for Mr. McKinnon, 
retained the deed and subsequently had it recorded in the office 
of the recorder of conveyances for the county. The charge is 
that H. N. Ford, being indebted to McKinnon, the accused 
executed this deed as security for the debt. The deed covenants 
that the grantors are seised in fee of the lands granted.

The evidence of the accused woman given in the box to-day 
makes it clear that the only interest in th< lands which she claimed 
was a dower interest, that she had no other title to the land than 
such title as she would be entitled to as the wife of H. N. Ford. 
As she was not the wife she hail no interest.

Caroline Ford, the lawful wife of II. N. Ford, had an estate 
of dower in the lands in so far as H. N. Ford had title thereto. 
The document was manifestly intended to convey to the grantee 
this dower estate as well as any other estate which the accused 
or either of them had in the lands. For the purpose of inducing 
the grantee to accept this deed as a grant of all that it purported 
to grant, both the accused falsely represented the female accused 
to be the wife of the* male accused and she executed the deed in 
that character. At that time she knew H. N. Ford had a wife 
living and she must have known that she was not his wife. Tin- 
gist of the offence was the signing the deed with the knowledge 
that it was false and the intent that it should be accepted as 
genuine. As soon as that was done the offence was complete. 
It was not at all necessary to shew that any person had actually 
been prejudiced by it. She was, therefore, guilty of making a 
false document knowing it to be false, with the intent that it 
should be acted upon as genuine. By so doing she committed 
the offence of forgery accprding to the law of Canada: lie Lazier,
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20 A.K. (Ont.) 200. Both by the law of Oregon and of Canada 
every one is a party to and guilty of an offence who actually 
commits it, abets any person in the commission of the offence, 
or counsels or procures any person to commit the offence : Code 
nee. 69. The male defendant was, therefore, a principal in the 
offence committed by the female defendant.

In mv opinion the evidence against the accused is such as 
would justify me in committing both of them for trial on a charge 
of forgery had the offence been committed in Canada, and 1 
remand them for extradition on that charge; but not on the 
clinrge laid in the indictment for non-sup|x>rt.

As rtKpiired by sec. 19 of the Extradition Act, I now inform 
the accused that they will not be surrendered until after the ex
piration of 15 days, and that they have a right to apply for a 
writ of habeas corpus.

I have considered this matter with, I think I may say, more 
than ordinary care, because of the fact that the accused had been 
dismissed by one extradition Judge. It was due to Myers, J., 
as well as the accused that I should do so before coming to a 
conclusion different from the conclusion he had arrived at. 
Having gone into the matter carefully, read the depositions several 
times and not only read the cases cited to me but also made 
considerable research on my own account, I could arrive at no 
other conclusion than that there was a sufficient primâ facie 
ease to warrant me in remanding the accused for extradition.

Accused remanded.

MAN.
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MICHALSON v. GLASSFORD. QUE.
< i>ec Superior Court, Pouliot, J. June 27, 1916.

1. Mar küE (§1VB—58) Degree of insanity as ground of annul- 
—General paresis.

■ gree of insanity as ground for annulment of a marriage need 
essarily be that of interdiction or established by medical author- 

n i person affected with general paresis at the time of the marriage, 
the circumstances pointing to the abnormal exorcise of his ordinary 
mental faculties ami his general inability to realize the nature and con
sequences of his acts, is not legally capable of giving valid consent neces
sary for the formation of a valid marriage.

[Art. 086, C.C. Que., referred to.]

s. c.

Action by the curator to Harris Michalson, interdicted and 
interned at Verdun Hospital for the Insane, to have the marriage 
of the said Michalson with the defendant annulled, on the ground

Statement.
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that at the time of the marriage, although not then interdicted, 
Harris Miehalson was insane.

S. It'. Jacobs, K.C., and (S. C. Papineau-Couture, for plaint ill.
A". K. LaFlamme, K.( ’., and /*’. Callaghan, for defendant.
Pouliot, J.:—On October 27, 11114, the marriage of Harris 

Miehalson and Ethel Glassford was solemnised at Montreal, in 
St. George’s Church, by the Reverend Paterson-Smyth, tin 
rector thereof.

The present suit is to have this marriage declared non-existent, 
not on account of the difference in the religious persuasion of the 
contracting parties, but solely for the reason that the marriage 
is alleged to be null owing to the lack of valid consent on the part 
of Harris Miehalson.

The defendant on the one hand contends that the marriage 
having been celebrated according to the forms required by law, 
the act of civil status attesting the reciprocal consent of the con
sorts, the marriage is valid, without there being any necessity of 
having recourse to the application of the rules of the law governing 
ordinary contracts; that, moreover, as Harris Miehalson was not, 
at that period, interdicted, and as the cause ot the interdiction, 
supposing it did exist, was not notorious, Harris Miehalson lmd 
the legal capacity of contracting.

The plaintiff, es quai, on the other hand, contends that the 
contract of marriage which carried change of civil status, requires 
for its legal execution, as any other contract, valid consent of tin 
contracting parties, and that as this consent was vitiated by tin 
state of insanity in which Miehalson was on October 24, l!»ll 
it behooves the Court to declare that no marriage ever existed, 
by reason of the lack of consent of one of the parties.

Moreover, adds plaintiff, the consent given by Harris Michal- 
son was not due to a spontaneous act of aberration on his part, 
but was extorted from him by the captations manœuvres to which 
the defendant had recourse in order to obtain from him a part of 
his estate.

The whole contest condenses itself into a simple question of 
fact : Was Harris Miehalson sane when he contracted this mar
riage? In the affirmative the marriage cannot be annulled ; in j 
the negative, then this Court must declare the marriage inox- 
istent.
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It was argued that even before1 October 24, 1914, Harris 
Michalson held and considered the defendant as his natural wife, 
and that the sole object of the marriage was to regularise a situation 
up to that date equivocal.

Whatever the motive of one of the contracting parties the 
marriage ceremony could not have the effect of regularising the 
situation of the parties and of conferring upon them the civil 
status of consorts, if there was lack of consent by either of the 
contracting parties.

QUE.

s. c.
Mich also ?i

(jl.AHHSOUI). 

I’ouliot, J.

Doubtless the celebration of a marriage before a competent 
official raises the presumption in favour of the capacity of the 
consorts, but it does not establish it directly. The official called 
uiion to register in the registers of civil status their consent is 
but the witness of their declarations which he is bound to receive. 
This presumption, however, may in certain cases be rebutted by 
contrary evidence.

If it be shewn that tin1 act, in appearance reasonable, is not 
so in fact; that the person who went through it has not the enjoy
ment and exercise of his mental faculties, then the act will be 
annulled. Where there is lack of intelligent will there is no valid 
consent. Where there is no perfectly free consent there is no 
marriage. Consequently that consent which is the manifestation 
of a will effaced by insanity, or expressed as a result of moral 
violations exercised on a mind the critical faculties of which are 
atrophied as a result of disease, is valueless.

As presumptions favour the validity of marriage, we have 
to find whether, in the present case, the first and essential con
dition of marriage, that is to say, the consent, the very soul of 
marriage, is present.

The fact that Harris Michalson, on the day of his marriage, 
had not yet been interdicted judicially is of no import. Inter
diction or the notoriety of the causes which may justify it, raises 
the presumption of the civil incapacity of the person, but does not 
constitute, per sc, such incapacity.

The incapacity to contract marriage results from a mental 
disease which may exist although not declared by judicial authority 
or recognised by public opinion. Besides, the action of two 
persons uniting themselves in the bonds of marriage is a contract; 
of all contracts affecting the person, the property of the consorts,
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the most important, the most solemn, and carrying with it the 
S. C. most serious consequences as regards the security and propagation

Mjohalson °f families. Therefore it is of the utmost importance that it
, «’• should not be tainted by any defect which might be a cause of

< iLASSFOBD.----  nullity. Hut, on the contrary, it should i»ossess all the essential
Pouiiot, j. (dements required for the validity of the contract.

Now, according to art. 98(i of the Civil Code, those legally 
incapable of contracting are not only interdicted persons, but also 
persons insane, or suffering a temporary derangement of intellect, 
arising from disease, drunkeimess, or other cause, or who, by 
reason of weakness of understanding, are unable to give a valid 
consent.

What are we to understand by persons insane? Lunacy or 
insanity is a derangement of the intellectual faculties. “It is,” 
says Foville, “the gradual obliteration of the intelligence.”

Esquirol defines it as a disorder of the ideas, of the affections, 
of determinations, characterised by the more or l<*ss pronounced 
absorption of all the faculties of the senses, the intellect and the 
will.

Insanity, according to Pinel, is the abolition of the powers 
of thought.

In total dementia (says Calmed, Dictionnaire de médecine), the patients 
see, hear, feel, but the brain is no longer constituted so as to react energetically 
against outside influences, and the judgment is not sufficiently sustained 
by sensations which become too incomplete to be properly appreciated. 
(265).

There are almost numberless forms of insanity varying in 
nature and in intensity. It may be temporary or habitual. It 
is only when insanity constitutes a habitual state of imbecility, 
dementia or violence that the law, with a view of protecting the 
patient himself, his family and his property, orders his interdic
tion.

When insanity is established at the moment of the execution 
of a contract, although such insanity has not been rendered public 
by judicial interdiction, a contracting party is incapable of binding 
himself, and the contract is therefore inexistent.

Demolombe, defines insanity,
un désordre des idées, ce n’est plus la faiblesse, c'est le dérangement des 
organes dont les fonctions sont altérées. (Vol. 8 p. 291).

Il s’agit, jwmr les magistrats, de rechercher si la personne conserve encore 
’ une entente suffisante des affaires de la vie civile, une aptitude convenable
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pour pourvoir au train ordinaire et commun de l’administration d’un patri
moine (p. 295).

Rolland de Vilarguvs, Vcrbo Démence, says:—
Insanity is a complete disorder of the intellectual faculties with symptoms 

or developments more or less grave according to the degree of intensity of 
the causes producing it.

Insanity (says D’Aguesseau, vol. 3, 2nd plea of Conti, p. 519), is a fact, 
hut a habitual fact, a disposition, a permanent affection of the soul, and as 
habits are only acquired by reiterated acts, so insanity is only proved by a 
long series, a continuity, a multiplicity of actions, the certainty of which cun 
only be established by the testimony of those who were the constant sjiec- 
i at ora thereof.

There is one kind of insanity which, according to the authors, 
constitutes: “une déchéance généralisée de tout l’étre pensant, 
sentant et voulant:” This is general paresis. It manifests itself 
by physical and motive symptoms as well as psychic disorders. 
According to medical authority, the coexistence of these symp
toms constitutes one of the fundamental characteristics of paresis 
which is, of all the diseases known, one of the most insidious.

A great number of physicians were heard in this case, both on 
behalf of the plaintiff and of the defendant. All agree in holding 
that Harris Michalson at the time of his marriage was suffering 
from general paresis. It would even appear that his present state 
is considered as incurable and that the paralysis has become 
more and more pronounced since the date of his confinement at 
Verdun, November 5, 1914.

There is a notable divergence of opinion, however, between 
tin- members of the medical faculty as to whether on October 24th, 
1914, the date of his marriage, Harris Michalson had sufficient 
enjoyment of and control over his mental faculties, to know and 
properly judge of the nature of this act. In the opinion of the 

, doctors examined on behalf of the plaintiff, although Harris 
Michalson knew that he was contracting marriage, he did not 
realise the nature and the quality of this act. According to the 
doctors of the defence he realised perfectly the importance* of 
the act of contracting marriage with the defendant.

Although Lord Shaftesbury in 1859 (before a Royal Commis
sion) gave it as his opinion that medical knowledge was not 
necessary in deciding whether a person is insane or not :—

The mere judgment of the fact whet her a man is in a state of unsound mind
ml incapable of managing his own affairs and going about the world requires 

no medical knowledge;
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yet the opinion expressed in lie Milne, 11 Gr. 153 at 185, appears 
tu me less exclusive and more acceptable:—

Su far aa I lie testimony of medical men of good intellect, accustomed to think 
and ileal with cases of insanity, furnishes facts shewing certain peculiarities 
of mind which they have elicited by conversation with the patient or as
certained by observation, it is valuable as providing indicia by which to 
determine or aid in determining soundness or unsoundness of mind . . .

Hut the mere opinion ... is not only not evidence, but would be a 
very unsafe guide to a determination of the question.

l or the decision of this case it would be imprudent to confine 
oneself to the consideration of the external evidence, however 
imposing it may be by the renown and the number of the medical 
celebrities who have given their opinion in the box.

“We must,” according to the expression of I)’Aguesseau, 
l>c net rate into the interior of the evidence, scrutinize the number and im
portance of the facts marshalled in support of the opinion expressed on t lie 
one general fact which is all the evidence in the case, and the main object 
of the judgment sought
to wit, the mental state of Harris Michalson.

In Fraser v. liobertson, 24 O.L.R. 222, a similar cast*, the 
opinion was given that the examination of the circumstances 
preceding and following immediately the act impugned, the 
physical condition of the person should be taken into account, 
and in Houghton et al v. Knight et al, 28 L.T. (N.S.) 5G2, it was 
held proper to consider in its ensemble the life of the person.

Is tht; marriage of Harris Michalson with the defendant a well 
reasoned act of the will or the result of mental aberration? In 
other words, does it constitute an act of wisdom or of insanity?

The marriage of Harris Michalson occurs between two must 
striking facts of capital importance. Around each of these major 
facts particular facts group themselves, each of them a ray of 
light, and the reunion of all of them sheds an unmistakably clear 
light on the whole situation.

Of these two major facts, the later in date, uncontradicted, is 
that Harris Michalson when first interned at Verdun, on November 
3, 1914, was suffering from general paresis; that he was suffering 
from a mental disease to which was added positively undeniable 
symptoms of a physical disease.

According to the doctors in charge of the institution, who have 
followed closely the case since the confinement of Michalson, he 
was, at the time of the hearing of this case, in March, on the verge 
of dementia, and was a complete physical and intellectual ruin.
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That Harris Miclialson is insane is theri‘forc certain, hut it 
becomes necessary to fix the precise moment when this insanity 
made its appearance in Miclialson’* brain.

The facts disclosed at the hearing regarding the conduct of 
Michalaon since his confinement, shew that his disease, both 
mental and physical, has never ceased to progress and the disease 
confirms the opinion of the experts to the effect that when in 
general paresis the period of establishment has been reached, 
jH-riods of remission may occur, but there never can lie any lucid 
intervals.

uAn insane person” says Marc, “de la folie, has remembrances 
and reminiscences.” It is not surprising, therefore, that Michal- 
sori, after being confined, wrote letters where allusions to the past 
are to be found; but in these letters characteristic symptoms of 
general paresis, according to the doctors, are quite visible: the 
superscription and the drawing ornamenting the letter written 
to his wife from the asylum which he calls “hell’s place;” the 
omission of letters in words; repetition and surcharges of incorrect 
words and words misplaced, illusions, that is to say, the belief 
in things which had their existence only in the patient’s imagina
tion.

Without for the moment determining in what degree Michal- 
son’s mind was affected at the time of his internment at Verdun, 
we can safely conclude that he was then suffering from insanity, 
at least in a certain degree.

This fact, well established, being kept in mind, let us examine 
the circumstances of the other capital fact antedating the marriage 
by a few days.

A man by the name of Kino called at the office of the Miclialson 
firm offering diamonds for sale. Harris Miclialson was the presi
dent of this company, which did a large business and lxire an ex
cellent reputation. The vice-president, Israel Miclialson, had 
been for some time away on a business trip. Two employees, 
Mittenthal and Miss Robertson, had for several months past 
administered the affairs of the company, in which Harris Miclialson 
seemed to have lost all interest.

Contrary to the» custom of the firm of only buying diamonds 
on the Amsterdam market, Harris Miclialson on this occasion 
bought of Kino diamonds for a total amount of $4,400 for which
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he gave his cheque. However extraordinary the transaction. 
Mittenthal did not deem it his duty to make, at the* moment, 
any representation to Michalson. The cheque was prepared and 
handed to Kino in payment for these diamonds which remained 
almost entirely on the hands of the firm, so injudicious had hern 
the choice.

Then follows a strange incident: Kino exhibited to Michalson 
packages of assorted diamonds. The latter picked out from each 
package the biggest diamonds, made a small pile thereof on tin 
side, and offered therefor a ridicuolus price to Kino who naturally 
refused. Thereupon Michalson opened his desk drawer, pulled 
out his revolver, placed it on the pile of diamonds which he had 
chosen, then retakes everything and places in the drawer the 
package of diamonds and the revolver.

In spite of the reiterated protests of Kino, who demands back 
his property, Michalson persists in his refusal to hand them back, 
and Kino leaves the office threatening Michalson with judicial 
proceedings. Mittenthal, who relates the incident, declares he 
could not help but manifest his astonishment to Michalson who 
took no notice of it. The next day or the day after Mittenthal 
advised Michalson that the bailiff had called at the office to seize 
the diamonds in question. Michalson pays no attention to these 
threats.

A lawyer was then retained by Kino to recover these diamonds, 
and summons Michalson before the Police Magistrate. It is 
only after a direct order of the lawyer that Michalson enters the 
Judge’s room. He remains there with his hat on his head offering 
not one word of explanation, and when, after they have left the 
Court House, Kino’s lawyer politely requests Michalson to give 
him the name of his lawyer, to try to arrive at a settlement, la
is rudely insulted by Michalson.

How can the conduct of Harris Michalson in this circumstance 
be qualified? His action can only be the action of a scoundrel or 
the action of an insane man. If it was not the action of an insane 
man, then it must be admitted that Harris Michalson, when he 
took the diamonds in question and refused to return them to 
their rightful owner, committed a theft, and became guilty of a 
criminal offence which might lead him to the penitentiary.

Is it reasonable to suppose that Harris Michalson, president



29 D.L.R.] Dominion Law Reports. 95

of such an important firm as that of I. L. Michalson and Sons, 
Ltd., enjoying public consideration both socially and in the busi
ness world, should have, with extraordinary lightness of heart, 
committed such a theft to the prejudice of Kino, a few minutes 
after he had given him 84,400 for other merchandise? Can it 
be presumed that he committed coolly and deliberately such an 
act in the presence of one of his employees?

Such conduct is so contrary to common sense that wo are 
irresistibly led to the only other hypothesis possible, viz., that 
Michalson at that moment did not enjoy the full exercise of his 
mental faculties, and did not realise the nature and consequence 
of his offence.

When to this fact we add a very large number of special 
incidents which, taken each of them separately, would certainly 
not justify a conclusion of insanity, yet by their connexity they 
disclose the work of disintegration that was slowly but surely 
eating its wav into the brain of the unfortunate Michalson. 
However latent the period of incubation of general paresis may 
have been its existence cannot for a moment he doubted.

His disease appears to have had two initial and predisposing 
causes: a syphiletic affection of many years standing, according 
to the doctors, and a pathological perturbation resulting from an 
inordinate passion.

The tone of the correspondence exchanged with the defendant, 
the morals and dissolute habits of Michalson as described by his 
most intimate friends, shew that his mind was obsessed with a 
neurotic mania, which witnesses have expressed by the words 
“crazy for women.” One of the most frequent causes of organic 
disorder: according to the expression of Celse: Modica Venu* 
corpus excitât, frequens solvit, and more particularly the deter
mining cause of general paresis with its characteristic exterior 
manifestations.”

According to D’Aguesseau the dress, the exterior, the speech, 
the conversation, the demeanour render a public and striking 
testimony to secret and interior dispositions.

“Demeanour and gesture,” says Marc, “are always the 
expression of our inward and outward sentiments.”

Negligence in dress, incoherence of speech, difficulty in walking, 
forgetting his way and losing his direction, his bursts of fury,
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impatience and moral depression during his trip to New York; 
his nocturnal visits to the room of his brother-in-law Goldenstein, 
his taciturnity, his bad maimers at table; his frequent drowsy 
spells; an absolute indifference to all that concerned the business 
affairs of his firm; his recklessness regarding his property; the 
absence of any sentiment of decency; does not all this const it ute 
an agglomeration of faets carrying with it the conviction that on 
October 2, 1914, Michalson’s brain was no longer in equilibrium, 
and that in appropriating to himself, without colour of right 
and in spite of t he protests of Kino, a certain quantity of diamonds, 
he did not realise he was committing a criminal act.

I have no doubt but on indictment Harris Michalson would 
have been acquitted on the ground that when he so acted he did 
not realise he was doing wrong.

If, then, Harris Michalson could not be held criminally 
responsible for an offence by reason of his mental state, is not this 
same mental state or insanity an absolute obstacle to entering 
into a civil contract?

Once it is shewn that a few days before his marriage, Harris 
Michalson committed a deed which can only be explained on the 
ground of insanity, that once it is shewn that a few days after the 
marriage Harris Michalson was confined in an asylum for the 
insane as suffering from general paresis, there is no escape from 
this conclusion: the contract which intervened between these two 
dates is vitiated in its very essence, the marriage itself having 
been performed in a moment of mental aberration. This con
clusion is strengthened by several circumstances.

The defendant contends that for a couple of years her marriage 
with Michalson had been discussed, that he was always putting 
it off promising to carry this project into execution as soon as a 
sister of his would be married. It appears that Michalson had 
great affection for his family and was extremely kind to his sisters.

Now, on October 24, 1914, his sister was not married. How 
then explain that Michalson who so strongly wished to sec his 
sister married before he was should suddenly sweep aside this 
most serious objection all of a sudden, an objection founded on 
elementary decency, and secretly, without the knowledge of his 
family, jeopardise the future prospects of his sister by marrying 
the Glassford woman?
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Is it to be supposed that Harris Miehalson, however dissolute 
he might have been, would have tolerated to the very eve of his 
marriage, the attentions of George Fairbanks to his future wife, 
if in truth, in all clearness of mind, he wished to regularise his 
position by making of Ethel Glassford his legitimate wife?

If Harris Miehalson contracted marriage on October 24, in 
full exercise of his judgment, and with unhnm]>ered volition, 
how can we explain that on the very same day he was ashamed to 
appear in public beside his wife, ami through a feeling of self- 
respect which no longer had any raison d’être, left her in order 
not to be seen in her company by one of his old friends?

Why should he want to keep the fact of his marriage secret 
when he had helped the defendant to draft the marriage notices 
to l»e published in the Star, with request that other papers copy?

How is it that he denied the fact of his marriage to his brother 
and his brother-in-law?

Can we suppose that on the morrow of the intimate union of 
two l wings by the holy bonds of matrimony, the husband should 
abandon his newly acquired wife, and that she should revert to 
her nocturnal perigrinations instead of remaining next to him 
who the day before rehabilitated her before the church?

The only explanation of such an unreasonable action is to be 
found in the fact that Harris Miehalson on the day of his marriage 
was affected by a particular feebleness of the operations of the 
understanding and of the will, a feebleness which is nothing else 
than the insanity which carried away from him all ethical sense.

This exaggerated erotic affection to which Miehalson was sub
ject had radiated in his brain and produced an intellectual per
turbation, all the more serious as the subject thereof already 
gave evidence of symptoms of general paresis.

Now, if next to the intellectual feebleness of Miehalson, who 
|was gradually declining, we place in contrast the bold ascendency 
which the defendant, who had a great interest in marrying Michal- 

n and sharing his fortune, exercised over him, we can understand

(tow he became the relatively easy prey for the resourceful i>crson 
vhich the Glassford woman was.

A continuous line of jurisprudence has recognised that cir- 
u ms tances of fraud and captation must be taken into account

Ft the examination of such an important question, and if it l>e 
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()Vh- shewn that a mind is too weakto react against this baneful influence
s. C. to such a ]x>int that it is no longer master of the will, then the act

Mice ai join accomplished under such conditions will he annulled.
In the case of Countess of Portsmouth V. Port of Portsmouth 

' 11 ' (1828), 1 Hagg, Ecc. 355, it was held that a great feebleness of
Pouhot, j. indued, circumvented by fraud equally great, vitiates and renders

null the act of marriage.
In Hancock v. Peaty, 16 L.T. (N.S.) 182, it was held that lack 

of capacity invalidated the marriage which is a contract as well 
as a religious vow. In this case it was declared that of all contracts 
a will is the most important as it affects persons and rights to pro
perty.

In the present case the contract in which Michalson par
ticipated had the primordial importance attaching to wills, since, 
by the very fact of the marriage, without ante-nuptial contract 
Michalson and the defendant fell under the regime of community.

When delusion is shewn to have existed before and after tin- 
act impugned, it is to be presumed that it existed between these 
two periods. (Hampson v. Guy, 64 L.T. (N.S.) 778).

As stated in Boughton et al v. Knight et al, 28 L.T. (N.S. i 
562, the question of whether a person is insane or not i a question 
of fact wherein the degree of insanity is to be determined to ascer
tain whether the individual was merely extravagant or truly 
demented.

Sir James Hannen, J., says at p. 566:—
If the human instincts and affections, or the moral sense, become perverted 

by mental disease; if insane suspicion or aversion take the place of natural 
affections; if judgment and reason are lost and the mind becomes a prey to 
insane delusions calculated to interfere with and disturb its functions, and 
lead to a disposition dtie only to their baneful influence, the condition fails 
and the will ought not to stand.

In Karl of Sefton v. Hopwood, 1 F. & F. 578, it is said of the 
influence required to invalidate the capacity of the contract:

It must be an influence depriving the party of the exercise of his judgment 
and of his free action.

The definition of this pernicious influence is given in Lovett 
v. Lovett, 1 F. & F. 581:—

The control of another will over that of the testator whose faculties have 
been so impaired ns to submit to that control, so that he has ceased to be a 
free agent and has quite succumbed to the power of the controlling will.

The guiding rule was laid down in the case of Boughton, Mars- 
ton v. Knight (28 L.T. 562, 565):—
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It muet hr provpd that at thp timp of rnmni]Itmt thp apt. Ihp party 
accused was labouring under such a defect <if reason, from disease of the 
mind, as not to know the nature and quality of the act he was doing, or, if 
hi iliil know il, I hot he iliil noI know he was doing irhat was wrong. It is essential 
he shall not be able to distinguish in the act he was doing, right from wrong.

What is stated by Hannen, J., regarding wills applies to the 
present ease, and we can say: The highest degree of mental sound
ness was required for Michalson to constitute capacity to contract 
marriage with the defendant because it involved a larger and wider 
survey of facts.

It was essential, in order that the marriage might be contracted, 
that no disorder of the mind should have poisoned his sense of 
right or prevented the exercise of his natural faculties and that no 
insane delusions should have influenced his will.

99
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The criterion suggested by Wood Renton, “On Lunacy," p. 
252, is to inquire whether the person knew the nature of the act 
in such a way as to pass reasonable judgment thereon, or to 
weigh the consequences thereof to himself and others, and whether 
he acted With a free will.

According to He Milne, 11 Or. 163, to constitute insanity an 
aberration of the reason or a belief in facts to which no reasonable 
l>erson would give credit is required.

In the WNaghlen case, 10 Cl. & F. 200, it was held:—
That in order that a person may esca|x‘ from criminal rcsiumsibility on 

the ground of insanity, the state of mind must be proved to have been a 
fact, to such a degree that he did hot realise the nature ahd quality of his act. 
or that he did not know that he did wrong in committing the act.

Can it Im* reasonable to suppose that Harris Michalson realised 
that he was doing wrong in appropriating unto himself the Kino 
diamonds, and that he willfully committed a crime which could 
land him in the penitentiary?

If on October 22 and 23 Michalson was really insane can we 
presume that he was not insane the following day, when, with an 
utter disregard of all sentiment of decency and of propriety to 
his family he married the Cdassford woman?

Under, the circumstances just related of what value1 would 
have been the testimony of Harris Michalson? Would he have 
even been allowed to give evidence before a Court of justice.

The succession of a large number of facts demonstrates that 
Michalson, quite a time before his marriage, had lost all control 
over his will and reason.
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The fact that he had practically abandoned to assistants the 
administration of the affairs of an important company of which 
he was the president, and his loss of interest in it ; his drowsiness 
in his office; his loss of memory as regards persons, things and 
words to translate his ideas; his hesitancy of speech, the uncer
tainty of his gait, are as many significant signs of the physical and 
mental disease from which he was suffering.

It was no wonder that with his mind thus enfeebled and 
atrophied his will became as soft wax or clay in the hands of the 
defendant, susceptible of receiving any impressions which her 
caprice might wish to imprint.

In the case of Fraser v. Robertson, 24 Ü.L.R. 222, and 8 D.L.R. 
955, 26 O.L.R. 527, it was stated that :—

A Court of justice would fail in an imperious duty if it did not protect 
victims, unable on account of their feebleness of mind, against the machina
tions of evil intentioned persons.

In Vol. 3, D’Aguesseau, 2nd plea on the case of the Prince j 
de Conti, we find an instance which has many analogies to the | 
present one, where the great chancellor lays down with his un- 

• erring precision the true principles which should guide the ( ourt I 
in a matter of this imixirtance.

Un sage et un insensé, dit-il, peuvent être tous deux niaitrcs de leur con-1 
duite, mais l'un use convenablement du pouvoir qu'il a sur lui-même, l'autre j 
en abuse indignement, ou plutôt, l’un se gouverne et l’autre est gouverné; | 
l’un se conduit par la raison, l’autre est entrainé par la démence.

It was objected that Miehalson at the time of the celebration I 
of the marriage was perfectly sound of mind, since he himself 1 
obtained the necessary' authorisation, chose the church where the I 
marriage was to be celebrated, went there himself and signed the | 
register (all of which circumstances would tend to shew that I 
Miehalson enjoyed his faculties), but we answer with D’Aguessau. | 
616:—

La même folic qui lour inspire le désir de faire cette action, leur donwl 
aussi l’idée de la faire dans toute son intégrité extérieure, et sans en omettnl 
aucune des circonstances qu’ils croient nécessaires pour la perfection del 
l’action. Vne action, dit-il, peut être sage en apparence, sans que l'auteurI 
de cette action le soit rvallement.

Now, applying the principle laid down by D’Aguvssvau that I 
if a marriage celebrated wisely raises a strong presumption oil 
a wise and well regulated disposition, on the other hand the mar l 
riagv contracted irreverently and scandalously raises the strong'? I 

of the symptoms of insanity, can we not conclude that the strung'I
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circumstances.surrounding the marriage of Miehalson with the 
Classford girl is one of the most striking manifestations of his 
mental aberration, as well as one of those characteristic mani
festations of general paresis in the stage of establishment?

Although Miehalson was yet, at that moment, in possession of 
a certain amount of physical strength, and of a relative intellectual 
activity, lie nevertheless could not govern his judgment, no longer 
had the free control of his will, and his marriage is hut the result 
of a violent and disordered will which had broken away from all 
control of his reasoning faculties.

Even although he realised that he was contracting marriage 
with the defendant, there was not in his mind a sufficient resisting 
force to counterbalance the cravings and instinctive desires 
produced incessantly by the disease.

A certain number of witnesses have related rational actions 
and statements made by Miehalson about the time of his marriage.

The doctrine of D’Aguesseau is that of all the doctors:—
That positive facts of insanity outweigh acts of wisdom generally negative, 

and that two positive witnesses must outweigh a thousand negative wit-

It is only by a scrupulous comparison between the particular 
positive facts and the particular negative facts, and by scrutinising 

i the reasons of the opinions of the medical experts, that the Court 
j can finally decide whether or not a person had the required 
I capacity to contract.

The defendant by the argument established that the burden 
of proving that Miehalson was really insane at the time of the 
marriage lay on the plaintiff es qualité, that as the evidence is 
contradictory the presumption remains in favour of upholding 

j the contract.
This proposition, acceptable as a general rule, no longer 

I prevails when proof is made establishing insanity before the day 
I uf the marriage, and subsequent to the day of the marriage.

In such a case there is an interversion of presumption. As 
I insanity existed before and after the act impugned we must pre- 
Isuine that it existed during the interval and at the time of the 
I execution of the contract. Hence the burden of rebutting this 
I presumption lies upon the party upholding the validity of the 
lact and therefore it behooved the defendant to prove that at the 
■very moment of the marriage Miehalson was sane.
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Not only, however, is the Court of opinion that such proof 
has not l>Cen made, hut, on the contrary, all the evidence shews 
that on this day Michulson was seriously tainted with insanity; 
that his will had no longer the strength and reaction neeessan 
to counteract the insidious and captations manœuvres of tin 
defendant.

As the law declares that:—
Persons insane or siiiTering a temporary derangement of intellect arising 

from disease, accident, drunkenness or other cause, or who, by reason of 
weakness of understanding, are unalile to give a valid consent, 
this Court cannot do otherwise than declare the marriage of Harris 
Michalson with the defendant to be inexistent, although this 
marriage is apparently clothed with the exterior formalities 
required, and this for the reason already mentioned, to wit, tin 
lack of valid consent which is of the essence of marriage, and tin- 
absence of which carried, necessarily, the legal absence of any 
marriage. Marriage annulled.

CHRISTIAN v. CHRISTIAN.
Nova Scotia Nu/tretne Court. (Iraham, C.J., and Langley, Harris and 

Chisholm, JJ. May IS, 1916.

1. Fisheries 1$ I It —5)—Validity or regulations—Confiscation and
FORFEITURES.

The Fisheries Act (Can. Stats. 1914, eh. 8) provides that the fish 
caught in violation of the Act or any regulation thereunder shall he con
fiscated; a regulation providing that the fish may go to certain jiersons is 
ultra rircs\ sec. 1037 of the Criminal Code (R.8.C. 1906, eh. 140) dites 
not apply.

2. Fisheries (§ II -10)—Interference with rights - Actionability.
A licensee of a fishing berth may maintain an action at common law 

against a person who unlawfully impedes or intercepts the passage of 
fish to or towards his berth.

I Whalen v. I{ewson, Ir. R. 0 C.L. 283, followed; Young v. Hitchins. ti 
tj.B. 000, referred to.|

Appkal from the judgment of Russell, .1., dismissing an action 
claiming damages for interference with plaint iff’s fishing rights.

V. J. Paton, K.C., and W. ./. O'Hearn, K.C., for appellant. 
//. Mel Hah, K.(\, for rescindent#.
Graham, C.J.:—Under the Fisheries Act (Can. Slat. 1914, ch. 

8), there is in sec. 2 a definition of “fishery” as follows:—
“Fishery" means and includes the area, locality, place, station in or on 

which a pound, seine, net, weir or other fishing appliance is used, set, pi wed 
or located and the area, tract, or stretch of water in or from which fish may 
he taken by the said pound, seine, net, weir or other fishing appliance usd 
in connection therewith.

Then there are provisions for the appointment of fishery
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officers with extensive powers for the purpose of regulating the
fishing. s. c.

See. 01. The ( îovemor-in-Cuuncil may prescribe the manner Christian 
in which the proceeds of penalties and the proceeds of the sales '•( HR1HTIAN.
of confiscated articles shall be distributed.

Among the regulations passed under this Act are:—
(a) From the 1st May to the 15th November . . . no nets or fishing

apparatus of any kind other than draw seines shall he set . . . within
any established seining district (except during the night between . . .
sunset and sunrise) and then not ahead of any seine actually set under license.

ir) No one shall sail or row a boat through or over a seine set within 
the limits of a berth and no one shall disturb the waters within the limits of 
a berth so as to frighten fish from any portion thereof.

(</) In any established seining district no one shall be allowed to fish in 
the manner known as seine fishing except under a special license from the 
minister of the naval service. The fee on such license shall be 50 cents.

(e) and (/) provide for the fishery licenses and the rights 
under them.

ig) Berth licenses shall be numbered. The holder of license No. 1 to 
he entitled to the first fishing privilege within the limits of the berth named 
in his license.

Then follow provisions giving second rights or privileges in 
certain circumstances to other licensees according to priority of 
number of berths.

Then there is the regulation which requires interpretation and 
I think it is difficult to interpret it properly.

(/) Any fish caught in or between berths by any other than the imtsoiis 
entitled to fish therein where the berth is occupied by the |H*rson entitled 
thereto shall be the pro|>erty of the licensee.

Further on,
The following districts in the county of Halifax are hereby established as 

seining districts:—Upper l’ros|>cct. to include the waters within half a mile 
of the coast from Shag Head on the west to midway between the northern 
and southern entrances of the channel between Shannon’s Island and the 
mainland on the east and of the islands thereon embracing the northern 
half of Shannon’s Island and all of Betty island. . . Norris Island, etc. 
la number of islands follow) where the berths shall be . . . No. 59.
Delong’s Point. From Delong's Point to Boat Cove. No. 00. Shanna- 
lian's Flat Bock. From Shannahan’s Flat Bock to Norris Island.

No 60 was covered by the plaintiff’s license. The defendants 
bad no license in that portion of the district of Upper Prospect 
and were intruders and fishing with a seine illegally and liable to 
penalty therefor. There are two kinds of fishing with seines as 
1 understand it. In one case the fishermen with a seine and boat 
surround a school of mackerel after they see it, called shooting
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N. 8.

S. C.

Christian

Christian..

CIraham, C.J.

th<- seine*, and the other way is to moor the seine in the form of a 
bowl or trap with leaders at the outer edge, and inner edge, and 
tin* fish meeting the obstruction follow along and eventually go 
in at the entrance to the trap and not readily finding their way out 
are taken there. In both cases the seine is used within the 
licensed area. The second mode was that in use here.

The plaintiff claims a breach by catching fish in his berth. 
Secondly, in the area between it and the next berth, No. 59. And 
he also contended before us that he was to damages for
an injury at common law under the case of Whalen v. Hew son, 
Ir. R. 6 C.L. 283.

There is some difficulty in coming to the conclusion that tin 
defendants actually took fish within the limits of the plaintiff's 
berth. In respect to taking fish between it and the next berth 1 
agree with Harris, J., in his opinion that the place where the 
fish were taken was between it and the adjacent area.

It will be noticed from the configuration of the shore, almost 
any shore, that it would lie very difficult to set off in the terri
torial waters along the shore berths with uniform figures, parallelo
grams contiguous to each other like farms on the land. And it 
is not attempted. Indeed, it is not worth while. One berth gets 
a longer distance along a shore than another and there art* areas 
between, because the habits of the fish have to be considered, 
for although they follow the shore in a given direction, there are 
islands and windings and so on, and I suppose the idea is to havt 
the berths relatively to each other for the opportunity of meeting 
fish in their course as nearly as possible of equal value. But the 
berth is indicated by an imaginary line between points on the 
shores. The access to the fishery is indicated. There is not, 
I believe, a back door or entrance to the trap and the front door 
or entrance is there to meet the fish in their course and when the 
defendants are said to have placed their seine ahead of or in 
front of the plaintiff’s seine they were in a position to meet tin- 
fish first. I cannot silence the words “or between” in that 
regulation. Of course there are difficulties about giving them 
effect.

Apparently, as I have indicated, the fish go in one course ami 
there is only one licensee or person entitled who has rights of 
value; that person with the front of his trap open to receive the

75
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approaching fish. The adjacent licensee or person entitled to 
I the use of the berth next behind will not take those fish with 

the rear of his trap. And thcframersof this regulation apparently 
had in view the rights of the licensee who would in the ordinary 
course take those fish coming from areas between berths us well 
as from his own berth. Certainly the defendants were not 

"to fish in between these berths. The fish would be 
: rightfully the property of the licensee whose seine would have 
I caught the fish. It hnp]>cns in this ease that the licensee of the 
I adjacent berth, No. 59, would have no claim, but, perhaps, that 
I is not material. Of course “licensee” may be read in the plural.
I Therefore I do not agree with the defendant's argument as to • 
I the proper construction of the* regulation.

Rut there is a phrase in this regulation the proper interpreta- 
I tion of which I think defeats this action, viz. “Any fish . . .
I shall In- the property of the licensee.” That must be read with 
I the statutes which I have set forth at length. I think it must 
I Ik- construed to mean fish when “forfeited” or “confiscated.” 
I Then* must always, I think, be some act or mark to signify that 
I “forfeiture” or “confiscation” has taken place. The procedure 
I which would effect that end is given by the statute. Even a 
I provision for dealing with fresh fish so very perishable seems to 
1 lx- hinted at, and I can understand why sec. 91 of the Act deals
■ with “proceeds.”

For these reasons I think the action in its present form cannot
■ he maintained.

As to the contention that the plaintiff could maintain an action
■ ut common law under the evidence in this case, I think that the
■ decision in the Irish case of 11 ’halm v. Hettson, Ir. R. ti C.L. 283, 
0 cited in Young v. Hnrnish, 37 N.S.R. 213, establishes that con-
■ tention. The- headnote is as follows:—

The plaintiff who was licensed to fish in the upper waters of a tidal river 
held entitled to maintain an action against a person i not the owner of a several 

I fishery ). who by unlawfully fishing in the lower waters of the river within the 
I prohibited limits of the mouth as defined by the Fishery Commissioners,
I caused damages to the plaintiff in the exercise of his right to fish.

In the Knglish case of Young v. Ilitchinx, 6 Q.B. GOG, cited 
contra, there was one fisherman as against another in the sea and 
it was tin action of trespass. The plaintiff had not encircled the 
fish when the defendant interfered, and had no ownership and had

N. S.
8. C.

Christian

Christian.

Uraluitn. <\J.
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N. S. no license to fish in a given urea. Lord Denman, C.J., in the
S. c. closing words of his judgment intimated that there could have

Christian been a recovery in another form of action. The only question in

Christian.
such a case would be a question of fact, would the fish in tin- 
ordinary course have gone into the plaintiff’s seine? His chann
of them coming there in any case is worth something. Here it is 
almost a certainty and there may be damages awarded for that. 
Chaplin v. Hicks, [19111 2 K.B. 78ti. It is for the jury.

I do not see any material difference between the habits of 
fish to go up a river as in the Irish case and to go in a given course 
on the shore for food. 1 refer particularly to the evidence of tin- 
fishery officer. 1 think an amendment should be allowed In- 
inserting after par. 4 of the statement of claim the words: “In 
the alternative the said fish in the ordinary course would have 
been caught by the plaintiff's said seine.”

The appeal should be allowed without costs. The defendant 
will have the costs of the amendment and of the former trial.

The plaintiff will have judgment for $50 and costs other than 
the costs of the trial.

Harris, J.:—Sec.45 of the Fisheries Act 1914 (Can. Stat., 1914. 
ch. 8), authorises the Governor-in-( ouncil to make regulations: -

(a) for the better management and regulation of the sea coast and inlaml 
fisheries.

(c) to regulate and prevent fishing.
(e) to forbid fishing except under authority of leases or licenses.
And it provides that such regulations shall have the same 

force and effect as if enacted by that chapter notwithstanding 
that such regulations extend, vary, or alter any of the provisions 
of the Act respecting the places or modes of fishing, etc.

Sec. GO provides that “any fish taken, caught, killed . 
in violation of this Act or any regulation thereunder . 
shall be confiscated to His Majesty.”

The Governur-in-Council made regulations one of which 
provides that in any established seining district no one shall be 
allowed to fish in the manner known as seine fishing except under 
a special license from the Minister of tin* Naval Service. By 
another regulation Upper Prospect is made an established seining 
district. Its boundaries are defined and it includes the water 
within half a mile of the coast between certain points.

The regulations provide that a license shall entitle the holder
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to fish within the limits of the berth for which it is issued in the 
manner known as seine fishing.

In the Upper Prospect district certain berths are laid off and 
numbered. Among others the following: No. 69, Delorey’s Point : 
from Delorey’s Point to Boat Cove. No. 00—Shanahan's Flat 
Rock: from Shanahan’s Flat Rock to Norris Island. No. 01 — 
Shanahan’s Head: from Shanahan’s Head to Flat Rock. No. 
02—Plunk Shanahan’s Island: from plunk to Shanahan’s Head. 
No. 03—Brook Berth: from Brook Berth, Shanahan’s Island, to 
Plunk.
• There was a regulation applying to Halifax County reading as 
follows:—

(«) Any fish caught in or between berths by any other than the person 
entitled to fish therein, when the berth is occupied by the |>crson entitled 
thereto, shall be the projierty of the licensee.

It will be noticed that berths 00, 01, 02, and 03 are contiguous, 
but there is a considerable distance between 00 and 59 which is 
unlicensed. Between Norris Island where 00 ends around the 
island and into the cove where 59 begins is between half it milt1 
and one mile.

The plaintiff took out a license for berth No. 00 and was 
occupying it in July last when the defendants, who had no license1 
for a berth in this vicinity set their seine in the unlicensed waters 
between berths 59 and 00 at a distance of 200 yards from Shana
han's Flat Rock where the plaintiff’s seine was located and 1 Hi 
yards from the point on Norris Island where plaintiff’s area 
ended, and they caught $100 worth of mackerel. The plaintiff 
demanded possession of these mackerel and not getting it, brought 
an action to recover the value of the fish. The Judge dismissed 
the action and the plaintiff has appealed to this Court.

The plaintiff's counsel put his claim on three grounds:—(1) 
That the fish were caught in his berth. (2) That the fish were 
caught between his berth and berth No. 59. (3) That plaintiff 
was a licensed fisherman and the defendant was fishing illegally 
and was liable to plaintiff for damages for catching the fish which 
otherwise might have entered plaintiff's seine.

The first two points depend upon the regulation of the Gover- 
nor-in-Couneil, and it is objected that it is ultra rires.

Before proceeding to consider the question as to whether or 
not the regulation is ultra rires I think I should say that the plain-
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N. 8. tilï 1ms, in my opinion, failed to shew that the fish were eaught
S. C. in his berth. There is a difficulty in defining the limits of his

Christian

Christian.

berth been use the regulations give only the shore line; there is 
nothing to shew whether the berth runs out from the shore at 
right angles or on some other angle; hut whatever the shape of
the berth may be it obviously does not include the place where 
the fish were caught.

The second contention of the plaintiff raises the rather difficult 
question as to the proper construction to be given to the regula
tion and particularly as to the meaning therein of the word 
“between.” No construction is free from difficulty, but I am 
inclined to think that if it became necessary to decide the question
I should hold that the fish were caught between berths within 
the meaning of the regulation and that as the berth 50 was not 
occupied the plaintiff as the holder of berth 0U could recover tin- 
fish or their value. But it is unnecessary to decide this question 
because I have reached the conclusion that the regulation in 
question is ultra vires.

Sec. 80 of the Fisheries Act, 1914, provides that any fish caught 
in violation of the Act or of any regulation shall be confiscated to 
His Majesty. The fish so confiscated or the proceeds thereof 
would become part of the Consolidated Revenue Fund of Canada 
and subject to the provisions of ch. 24 of R.S.C. 1900.

There is nothing in sec. 45 of the Fisheries Act authorising 
the Govcmor-in-Council to make regulations inconsistent with 
the Act itself, or inconsistent with other statutes, except in reêpect 
to the places or modes of fishing. The Act says that fish illegally 
caught shall be confiscated to His Majesty; the regulation says 
that in certain cases they shall not go to His Majesty but shall 
go to one of His Majesty’s subjects. 1 do not sec how the regu
lation can over-ride the statute and it is in my opinion nt 
by anything delegated to the Govemor-in-Council by sec. 45.

But it is said that sec. 1037 of the Crim. Code (R.S.C. 1901», 
ch. 146), authorises the Governor-in-Council to make the regula
tion in question.

The Ciovernoriin-Council may, from time to time, direct that any fine, 
penalty or forfeiture, or any |M>rtion thereof, which would otherwise belong 
to the Crown for the public uses of Canada, be paid to any provincial, muni
cipal or local authority, which wholly or in part hears the expense of admin
istering the law under which such fine, penalty or forfeiture is iin|M>sed. <>r 
that the same be applied in any other manner deemed best adapted to attain 
the objects of such law and to secure its due administration.

5

3361
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In the Criminal Code we find the words “forfeit” and “for- s~ 
feiture” used in different senses. They are used sometimes in S. C. 
connection with goods or things and sometimes in connection with Chiuhtian

fines, penalties or compensation. In Forms 3*2, 39, 41 and 59 r
. , . ,, ... , Chiuhtian.to the Act the words “forfeit and pay are used with regard to

fines, penalties or compensation. The question is in what sense Hrr"‘' 
the words “fine, penalty or forfeiture” are used in sec. 1037.
The provision is that the Govemor-in-Council may direct that 
any fine, penalty or forfeiture be paid, etc. It seems to me that 
the word “paid" shews that the words are used in a restricted 
sense.

One cannot imagine parliament using such an inappropriate 
word as “paid” with reference to goods or things. It is an apt 
word for money or for pecuniary fines or forfeitures but it seems 
obvious that it does not extend beyond that.

One has only to attempt to apply the language of sec. 1037 
to the facts of this case to see how inappropriate it is. Parlia
ment would not enact that the fish caught should be paid to the 
licensee. The obvious inference is that the thing about which 
parliament was legislating was money or pecuniary forfeitures in 
respect to which the word “paid” is an appropriate word.

See The King v. Johnston (No. 1 ) 11 Can. (T. Cas. 6, per 
Graham, E.J.

If it be suggested that sec. 1037 refers to the proceeds of the 
goods or things it does not help the plaintiff because the order- 
in-council in question does not purjiort to deal with the proceeds 
of the sale of the fish but the property in the fish themselves.
The use of the words “the same shall be applied” in the latter 
part of the section does not extend the scope of the section because 
it is “the same” thing which was to be paid which is to be applied 
and if, by reason of the use of the word “paid” in the earlier part 
of the section, we must restrict the meaning of the words “fine, 
penalty or forfeiture” we cannot give them any other meaning in 
the latter part of the section.

Since preparing this opinion my attention has been called to 
sec. 91 of the Fisheries Act, which was not referred to on the 
argument. It does not, in my opinion, help the matter as it 

s only to proceeds of confiscated articles and not to the 
property in the articles themselves.

I am, therefore, of opinion that sec. 1037 of the Criminal Code

5
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N_1 does not authorise the Govemor-in-Council to make the regulation 
R. C. in question, and that see. 91 does not assist, and us the regulation

Christian m question is in conflict with see. 80 of the Fisheries Art, 1914.
~ r it is ultra rires and void.Christian.

Rut plaintiff contends that, even if the regulation is ultra 
vires, lie can still succeed because he was licensed to fish and 
defendant was unlawfully fishing and the fish caught by him might 
have gone into the plaintiff’s seine. The east* of Whalen v. 
Hewson, Ir.R. 6 C.L. 283, is relied upon.

There the plaintiff was licensed to fish in the upper waters of 
a tidal river, and the defendant, who had no license, unlawfully 
fished in the lower waters of the river and took a quantity of fish. 
The Court held the defendant liable in damages for his unlawful 
act in intercepting fish proceeding in their natural course up the 
river, which would otherwise have come into the upper waters 
where the plaintiff fished.

In Young v. Hitch ins, 6 Q.B. 606, it was held that there is not 
sufficient property in fish nearly enclosed in a net to maintain 
trespass against a person who prevents their capture, but Dml 
Denman evidently thought that plaintiff could recover in some 
other form of action, and there does not seem to be anything in 
this case which cannot be reconciled with the decision in Whalen 
v. Hew son.

While I do not overlook the fact that in Whalen v. Hexeson, the 
fish were caught by defendant in a river and in their ascent of the 
river would, perhaps, have been more likely to come to plaintiff’s 
nets than would fish in the open sea, still, in view of the habits of 
mackerel to follow the shore, I think this case is within the prin
ciple laid down in Whalen v. Hewson, and that it should govern 
here.

It is obvious that the plaintiff’s action was brought for damage' 
for the conversion of the fish which plaintiff claimed were his, by 
virtue of the regulation of the Govemor-in-Council. The theory 
upon which Whalen v. Hewson was decided was not set up in the 

« statement of claim, and was not dealt with by the trial Judge, 
and an amendment of the pleadings is necessary to enable the 
plaintiff to succeed.

Ordinarily in such a case it would be the duty of the Court 
to amend the pleadings and send the case back for a new trial, 
but here the amount involved is small, and there is no reason to
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think that on a now trial the evidence would he different, and 
justice1 requires that the matter be finally disposed of now.

In inv opinion the appeal should be allowed without costs, 
the statement of claim amended, and the plaintiff should have 
judgment for damages which I would fix at $25.

The costs should be disposed of as in Harvey v. Municipal 
Permanent Investment Building Society, 2fi Ch.D. at p. 287, 
where Cotton, L.J., in dealing with a similar case said:—

With respect to the costs we think that, as the decision of the Court was 
right on the pleadings then before it. the order as to costs should not be dis
turbed. and that there should he no costs of the appeal.

This seems to be the practice adopted in England, See An. 
Pr. 1916, 13m.

Longley, J., concurred with Harris, J.
Chisholm, J.:—I agree with my brother Harris, and for the 

same reasons, that the regulations relied on by the plaintiff an1 
ultra vires. Appeal allowed.

THE KING v. GABOR FEHR.
A'ora Scoliu Supreme Court, Chisholm, ,/. June 27, 1916.

1. Treason (§ I—J)—Sufficiency of indictment—Name of enemy.
An indictment for treason under see. 74, sub-see. (i), of the Cah. 

('rim. (’ode must lie so framed as to afford notice to the accused in terms 
which he cannot mistake of the acts with which he is charged and which 
the Crown intends to establish by evidence. An indictment under that 
section should he quashed where it fails to state the name of the public 
enemy the accused is charged with assisting, and does not in sufficient 
terms state any definite overt act of treason.

Motion to quash indictment for treason.
Chisholm, J.:—The accused is charged with treason under 

see. 74, sub-sec. (t), of the Criminal Code—“Treason is . . . 
assisting any public enemy at war with His Majesty in such war 
by any means whatsoever."

He was indicted at the June Criminal Sittings and his trial 
was fixed for this day in order to enable the Crown to serve him 
with the documents mentioned in sec. 897 of the Code.

The indictment is as follows :—
The Jurors of our Lord the King present that Gabor Fehr on or about 

the twenty-third day of July in the year of our Lord one thousand nine hun
dred and fifteen, at Sydney in the County of Cape Breton, did unlawfully 
commit treason by assisting a public enemy at war with His Majesty in such 
war, to wit, the Austria-Hungary war loan, to the amount of four hundred 
and seventy-two dollars and fifty cents ($472.50) contrary to the form of the 
statute in such case made and provided.

N. S.

S. C.
Christian 

Christian. 

Harris. J

Longley, J. 

Chisholm, J

N. S.

s. c.

Statement. 
Chisholm, J.
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Chisholm, J.

Before the defendant pleaded his counsel moved to quash 
the indictment on the ground that it did not state any overt 
acts as required by sec. 847 of the Code, and the accused had 
consequently no notice of the case he was expected to meet.

When a man is charged with treason the law gives him every 
opportunity to make his defence. The indictment is required 
to state the particular overt acts complained of: the power of 
amending indictments is expressly stated not to extend to author
ise the Court to add to the overt acts set out in the indictment 
(sec. 847, sub-sec. 2), and 10 days before his arraignment there 
must be delivered to him a copy of the indictment, a list of the 
witnesses to be produced on the trial to prove tin* indictment, 
and a copy of the panel of the jurors who are to try him returned 
b> the sheriff (sec. 897). It is further provided that the list shall 
mention the names, occupations and places of alxide of the said 
witnesses and jurors and that all the documents mentioned shall 
be given to the accused at the same time and in the presence of 
two witnesses.

These provisions clearly are intended to enable the accused 
to know exactly what is charged and what is intended to be proved 
against him.

The indictment found against the accused is, in my opinion, 
defective, in that it does not set forth with precision the offence 
charged and does not in sufficient terms state any overt act 
of treason. The name of the public enemy is not stated and it 
is left to the accused to guess which of the 3 or 4 public enemies 
at the time at war with His Majesty he is charged with assisting. 
Moreover, the only approach to a statement of an overt act is 
the mention of the Austria-Hungary war loan and of the sum of 
$472.50. This can hardly be considered a statement of an overt 
act of treason. It gives the accused little or no idea of what he 
has to meet; it may apply, if it applies at all, to a great number 
of entirely distinct and different acts. I think the indictment 
should be so framed as to afford notice to the accused in terms 
which he cannot mistake of the acts with which he is charge*! ami 
which the Crown intends to establish by evidence. The indict
ment in this case does not do that, and I am of opinion that it 
must be quashed. Indictment quashed.
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BAIN v. FULLER.
Sova Scotia Supreme Court, ltwsell, J. July 26, 1916.

1. Automobiles (§ III B—260)—Collision at street crossing—Rules of 
road—Liability.

Where the primary omise of an automobile collision was the defendant’s 
violation of the rules of the road (Nova Scotia Stats. 1!H4), by running 
on the wrong side of the road when approaching an intersection and 
cutting the corner at that intersection, he cannot evade the consequences 
of his negligence by setting up that the plaintiff (who was originally on 
the proper side of the cross street) had swerved, in the emergency, to the 
wrong side of the cross street in an attempt to avoid the collision.

Action claiming damages for injuries sustained by plaintiffs 
in consequence of the negligent and unlawful driving of defend
ant's automobile.

R. W. E. Landry and J. J. Cameron, for the plaintiffs.
W. E. Roscoe, K.C., L. Chipman, and C. L. Sanderson, for 

defendant.
Russell, J.:—The plaintiff’s car was coming westwardly 

along the south side of Parade St., in the town of Yarmouth, 
and the defendant's car was going northwardly along the east 
side of Willow St. The latter runs northwardly until it comes to 
Parade St., where it stops, the row of houses being continuous 
along the north side of Parade St. From what I have said, it is 
apparent that the defendant’s car was proceeding along the wrong 
side of Willow St., and I so find on the overwhelming force of the 
evidence. When the defendant came to Parade St., he turned 
the comer of Willow and Parade Sts. at a point variously stated 
to be from 3 to 6 feet distant from a hydrant which stands on the 
south sidewalk—at the edge of the south sidewalk of Parade St.— 
and, I should judge from the plans, a little to the eastward of 
the east side line of Willow St. produced. Erast us Lovitt meas
ured the distance between the hydrant and the defendant’s 
track immediately after the accident, with his cane, and fixes the 
distance at 3 feet. If this measurement is correct, the defendant, 
1 should judge from one of the plans used at the trial, must have 
cut the sidewalk on Willow St. or Parade St., or both. However 
that may be, he was clearly, on entering Parade St., on the 
wrong side of the street. Whether he would have continued to 
run along the wrong side of Parade St., as he had been doing on 
V illow St., it is impossible to say. The moment he turned 
into Parade St., he saw the plaintiff’s car coming towards 
him and immediately shot his own car diagonally across

lit
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Parade St. towards the north, which was the proper side 
for him to be travelling on. The witnesses differ on the 
point whether defendant ran for any perceptible distant 
along the south side of Parade St., or took his course diagonally 
across to the; northward or rather to the north-east immediately 
upon entering the street. I incline to the latter view of the facts 
and so find, if such finding should become important at any stag, 
of this litigation. The plaintiff’s chauffeur, seeing the defendant's 
ear on the wrong side of the street, and directly ahead of him. 
and apprehending that if he himself should continue in the cours, 
that he was pursuing, there would be a collision, immediately 
shot the plaintiff's car to the north side of Parade St. in a cours, 
diagonally across the street. The consequence was that tin 
two cars collided. Defendant was thrown out of his car and 
suffered serious injury, whether permanent or not it may I" 
necessary to determine at a later stage. A young girl who sat 
beside the plaintiff’s chauffeur was thrown out, suffering a scalp 
wound and bruises on her side and limbs, besides breaking some 
ribs. Both the defendant and the young girl referred to, named 
Myrtle Giles, were for a time unconscious, and there are thr. v 

actions at law. The owner of each car is suing the other, and 
Myrtle Giles is suing the defendant. The defendant’s action 
takes the form of a counter-claim.

1 find little difficulty in coming to the conclusion that the 
primary cause of the accident was the defendant’s violation of 
the rule of the road. A question is made whether the clause of 
the statute of 1914 prescribing the proper course for an auto
mobile, when turning from one street into another at the int< r- 
section of two streets, applies to such a case as the present, where 
the street claimed by tin* plaintiff to be an intersecting street 
does not cross the other but stops when it comes to the other. 
I think the statute must be read as applying to such a case, 
because the reason for The rule is no more applicable to a street 
which crosses another than to one which merely runs into the 
other. But if there were no such explicit provision at all, the 
rule would, I think, be the same as that so explicitly stated. 
The defendant was bound to keep to the left of the centre of 
Willow St. and Parade St. If he had done so he could not at any 
point of his journey have found himself off the line of Willow St. 
and on Parade St. on the wrong side of it. Obviously he could
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only obey the behest of the law by eontinuing in a course ; long 
the west side of Willow St. until he reached the north side of 
Parade St. Had he done this, there would have been no accident. 
It is mathematically demonstrable that, all other conditions and 
processes being the same as they were—save and except tin* 
plaintiff’s swift turn to the mirth in the hope of avoiding collision 
with the defendant—the plaintiff’s car would have proceeded in 
safety on its course along Parade St. westwardly.

But the defendant claims that the course pursued by the plain
tiff's car not only contributed to the result but was the efficient 
cause of the accident. He is no doubt right in saying that if 
tin- plaintiff's car had continued on its course» instead of swinging 
to the northward, the accident would not have happened. But 
it is easy to be wise after the event. If the plaintiff's chauffeur 
had known that the defendant, who came out of Willow St. on 
the wrong side of the road, meant to immediately cross over 
to the proper side of Parade St., it is certain that he would have 
held to his original course. But it is equally certain that he had 
no such knowledge. He saw the defendant’s car ahead of him on 
the wrong side of the road. He had no time for deliberation. 
He had reason to fear a collision, and the instinct of self-preserva
tion. we may feel well assured, prompted him to take» the course 
which at the moment seemed to him most likely to save his own 
lift- and that of his passengers. The account of the accident 
given by Myrtle Giles is so graphic and natural that I see no 
reason to question its essential truthfulness. She describes the 
relative positions of the cars, as she no doubt believes them to 
have been, though not necessarily as they actually were. She 
anticipated a collision should the cars continue to proceed in the 
directions in which they appeared to be moving. She uttered 
an exclamation and had hardly time to do mon» before the collision 
occurred.

The witnesses differ widely as to the point at which the plain
tiff's car swung off to the northward. Several highly respectable 
witnesses say that it was at Landry’s gate, which is less than sixty 
vet from the corner of Willow and Parade Sts. Other witnesses, 
qually respectable, say that the point of departure was the tree 
►pjHisite the Sanderson property, 125 ft. from the comer. I do 
let find it necessary to decide between these two classes of wit- 

The only importance of tin- evidence of thv latter class
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is to prove a longer time for deliberation on the part of the plain
tiff than he had if the testimony of the other group of witnesses 
is to be believed. My reason for saying that it is not necessary 
to determine which group of witnesses is correct, is that the 
evidence of the defendant himself is enough to shew that there 
was no time for deliberation. He says that from the time In- 
first saw the plaintiff's car until the moment of the collision not 
more than 2 seconds elapsed or perhaps 2 or 3 seconds, and a 
very intelligent coloured gentleman who also witnessed tin- 
accident corroborates that estimate of the time, fixing it, at. 1 
think, 2 beats of the pulse. The plaintiff's chauffeur was obliged 
to act immediately, and it is not for the defendant, whose wrongful 
act placed the plaintiff in that predicament, to complain if in 
the emergency in which the chauffeur found himself he did not 
take the course which we at our leisure may determine would 
have been the safest and the lx*st.

It is contended that the plaintiff caused or contributed to 
the accident by travelling at an undue and illegal rate of speed, 
and the fact that his auto proceeded so far as it did after the collis- 
sion occurred is adduced as evidence to prove that the speed must 
have been excessive. Rut it is to be borne in mind that when 
the plaintiff's chauffeur resolved that his best course was to cross 
to the northward he immediately accelerated his speed, and 
therefore the circumstance referred to throws no light at all 
upon the question as to the rate of s]x*ed at which he was going 
towards the point of departure. In order to disentitle the plain
tiff to recover on the ground of excessive sjx-ed, I should have to 
come to an affirmative conclusion that his s|x*ed was excessive. 
The evidence d<x-s not convince me that it was greater than that 
allowed by the law. The witm-sses differ widely in their opinions. 
The only person who knows is the chauffeur and he says that his 
rate at the time immediately before he swerved from his original 
course was 14 miles. 1 am asked to infer that he must have 
come down more swiftly than that because he promised to get 
his passengers through without their getting wet, and because 
further he is reported to have admitted that he was going at a 
gocxl clip.

1 do not find these expressions inconsistent with his explicit 
statement as to his rate of speed. Few things are less reliable 
than the estimates and opinions of inexpert witnesses as to the
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speed of a passing car. I may have my suspicions—I certainly 
Iinv<—not only suspicions hut a strong opinion that he was at 
some parts of his course going faster than 15 miles an hour, 
hut my opinion is not founded on the conflicting evidence in the 
case. It is based on my observation that the speed limit is almost 
universally exceeded and nobody seems to take any interest in 
preventing the excess until after an accident has happened. 
1 am not at all certain that the car was going at an excessive speed 
immediately before reaching the point of departure. The chauf
feur gives a circumstantial statement of his reason for decreasing 
his speed before reaching this point. Any excessive speed further 
hack in his course would, I think, be too remote for considera
tion.

But I am unable to see that even if the speed was excessive 
it had anything to do with the accident. The defendant says 
that when he turned the corner he saw the plaintiff’s car between 
Zion church and the Sanderson property. This is further from 
the corner than the plaintiff’s point of departure according to the 
defendant’s witnesses already referred to, 125 feet distant from 
the comer. Very well. If the defendant had been where he 
ought to have been and gone where he ought to have gone, instead 
of misleading the plaintiff's chauffeur by turning in on the wrong 
side of Parade St., the plaintiff's car would have been nowhere 
near the defendant at any time. Defendant had to run only 30 
feet or thereabouts to reach the north side of Parade St. Plain
tiff’s car could have been running 40 and perhaps 50 miles an hour 
and yet would not have reached the comer before the defendant 
was safely out of his road.

It was not the plaintiff’s speed that contributed to the accident, 
hut the fact that he swerved to the northward and that fact was 
wholly due to the defendant’s violation of the law.

I assess the plaintiff’s damages at $450 and those of Myrtle 
Giles at $150. Both cases were tried together, and all the wit
nesses called, with negligible exceptions, gave evidence applicable 
to both cases. The defendant's counter-claim did not occasion 
any substantial costs other than those of the pleadings. These 
circumstances must be taken into account in defendant’s favour 
in adjusting the costs of the actions. Judgment for plaintiff.
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CANADIAN KLONDYKE MINING CO. v. YUKON GOLD CO.
Yukon Territorial Court, Macaulay, J. June 28, 1916.

Mines and minerals ( $ I C—15)—Protection from opera
tions of adjoining claim owner—Obstruction of river—Injunction 
liights of respective lessees.] Application for injunction to restrain 
an adjoining claim owner from washing down mining tailings. 
Granted.

C. IV. C. Tabor, for plaintiff.
./. P. Smith, for defendant.
Macaulay, J.:—This is an application made before the Court 

on behalf of the plaintiff for an order restraining the defendant, 
its servants, agents and workmen, from depositing, washing down, 
or placing, or causing to be deposited, washed down or placed, 
from Creek Placer Mining Claims Nos. 17 and 18 on Bear Creek, 
or from Bear <*,°ek, on to the lands of the plaintiff embraced in 
Hydraulic Lease No. 18, any gravel, rocks, dirt, tailings and other 
debris and matter from the workings and mining operations of 
the defendant company carried on upon the aforesaid mining

It appears from the affidavits read on this application that Un
original bed of Bear Creek (where it flows through and over what 
were originally Creek Placer Mining Claims Nos. It) and 20 on 
Bear Creek, and which are now in the possession of the plaintiff 
company and claimed by it to now form a portion of the lands 
embraced in Hydraulic U-ase No. 18), has been obliterated and 
destroyed by the mining operations which have heretofore been 
carried on upon said claims It) and 20 on Bear (’reek, and a new 
water course constructed over said claims by the defendant on 
May 18, 1916, and known as Water (’ourse No. 1, under an 
arrangement entered into between the defendant and the plain
tiff, which water course was blocked about May 20, 1916, In a 
freshet in said Bear Creek caused by a heavy rainstorm, and on 
May 27, 1910, the defendant constructed a new water course 
known as Water ('ourse No. 2, which it states is sufficient to 
carry off the water and silt from its said operations, unless some 
unforeseen freshet should again occur, such as occurred on the 
night of May 25 last.

The plaintiff admits that the said water course is sufficient 
to carry off the said water as claimed by the defendant but it 
states in the affidavits filed and read before me, that such water
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course was not sufficient to carry awav gravel and silt brought 
down into it from the working of the defendant company, and 
that gravel, rocks, muck and other debris were being washed down 
by the defendant in its workings onto the said water course and 
that such gravel, rocks, muck and other debris were filling the 
said water course and were being deposited upon what the plain
tiff claims is a part of tin* ground embraced in said Hydraulic 
I/ease No. 18.

On June 22 instant, I in the presence of counsel and
in the presence ot the president and general manager of the plain
tiff company, and the resident manager of the defendant com
pany, and personally viewed the ground in question, and it was 
quite apparent that gravel and silt which would not float easily 
in water at a slow rate of speed had been carried down from 
defendant's workings and deposited in said Water Course No. 2, 
which is the present water course through which the water from 
Bear ('reek, and the water used by the defendant from its ditch 
oil Bear Creek in carrying on its said operations, flows towards 
the Kkmdyke River.

Defendant’s counsel contended that defendant had the right 
to de|H>sit tailings in creek or river bed under sections 6 and 7 of 
Hydraulic Lease, and that decisions on injunction under the 
Mining Act were not -able to the Hydraulic Incase unless 
its rights were as wide as the rights of a claim owner under the 
Placer Mining Act. He also contended that claims Nos. 19 
and 20 on Bear Creek did not revert to Hydraulic Ix'ase No. 18, 
and that most of the damage complained of, if any, occurred on 
ground covered by said claims. I do not feel that I am called 
upon to deride the title to claims Nos. 19 and 20 Bear ('reek on 
this application. That will be a matter, if raised, to be decided 
at the trial of this action.

As to the defendant's claim to its right to dc|x>sit tailings in 
the bed of the river running through the ground covered by 
Hydraulic Lease No. 18, while it might have the right to dcjiosit 
tailings in the bed of the said river which is excepted from the 
ground demised by said lease, it would not, in my opinion, have 
tin1 right to deposit tailings on the demised ground unless under 
tlic terms of the said lease such right were reserved to persons 
holding locations on thv banks or shore of either the said creek 
or the said river.

1 am unable to distinguish the right of the lessee under the said
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Hydraulic Lease No. 18 from the right of a claim owner under 
the Placer Mining Act in respect to its right to protection from 
deposits of tailings from the ground of an adjoining claim owner, 
and am of opinion that it enjoys the same right to protection 
from an adjoining claim owner that one claim owner enjoys as 
against an adjoining claim owner under the provisions of the 
Placer Mining Act.

In McLaren v. Jensen, 4 W.L.R. 102, it was held by a decision 
of the Court en banc on ap|>eal U|ion an application by a claim 
owner to restrain an adjoining claim owner from allowing tailings 
from the defendant’s mining operations to lie carried by water 
and deposited on the mineral claim of the plaintiff, that all 
tailings, which may be described as gravel, stones and even 
coarse sand, should be restrained, but that material which floats 
easily in water at a slow rate of speed, such as silt and fine sand 
which cannot be retained by any reasonable dam which could be 
constructed, should be allowed to flow in the stream to the claim 
below. That decision, which was rendered some 10 years ago, 
has since been followed in this Territory, and is binding on me. 
See also Klondyke (iovernment Concessions, Ltd. v. McDonald. 
2 W.L.H. 219.

On the application before me defendant’s counsel further 
argued that owing to the action of the plaintiff in altering the 
course of the Klondyke River, the river bed over which the said 
riyer formerly ran was now dry, which prevented the silt which 
was carried in suspension from the defendant’s workings being 
carried off by the waters of the said river, and in consequence, 
the silt was deposited in the bed of the river and obstructed the 
flow of the water from the defendant’s workings, causing some of 
the silt to remain on" plaintiff’s ground. This, in my opinion, 
does not affect the plaintiff’s right to be protected from material 
other than silt from being deposited on its ground from the 
workings of defendant.

The plaintiff will, therefore, tie entitled to its restraining order 
as asked, except as to material which floats easily in water at a 
slow rate of speed, such as silt and fine sand which cannot be 
retained by any reasonable dam which could lie constructed, 
which said material should be allowed to flow' in the stream to 
the claim below.

Following the usual rule as to costs, the costs of this applica
tion shall be cost in the cause*. Injunction granted.
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roscoe v. McConnell. ont.
Ontario Su/irciiic Court, M ulock, ( '.J .Ex., anil If iihlcll. Sutherland, ami 

Le itch, JJ. October il, 1913.
s. c.

1. MoRTtiAUE (§ 1 B- -8) ABSOLUTE CONVEYANCE SUBSEQUENT AiiltEEMENT 
AS TO EQUITY OK REDEMPTION — I M ENTION.

A conveyance absolute in form may bo intended to operate as u mort
gage or pledge only, but the mortgagor may, by subsequent independent 
agreement, extinguish his equity of redemption in favour of his mort
gagee or surety, at the same time acquiring an option to repurchase, and 
if such is the real intention of the parties the equity of redemption ceases 
to exist, and the former mortgagor has only his option or privilege of 
repurchasing on the terms set out in the agreement.

Appeal by plaintiff from the judgment of Middleton, J. Statement. 
Appeal dismissed.

J. P. MacGregor, for appellant.
G. //. Watson, K.C., for respondent.
The judgment of the Court was delivered by
Mi loc k, C.J.:—The action is brought by Maglen Roscoe, Unlock,cj. 

daughter and administratrix of the estate of Thomas McConnell, 
deceased, to have it declared that a certain transaction carried 
out by deed from one James H. Simmons, bearing date December 
20, 1000, to the defendant, of certain lands on Vonge St., in the 
City of Toronto, and by a contemporaneous agreement between 
the defendant and the plaintiff’s father, was in fact a mortgage 
transaction, and not a bond fide sale to the defendant with a right 
of repurchase by the father.

The facts established by the evidence are as follows:—
The lands in question had been vested in fee simple in Sim

mons, but on a secret trust for Thomas McConnell, the beneficial 
owner, and at McConnell’s request and for his benefit were mort
gaged to certain persons, one of them being Samuel C. Smoke, 
who, on August 15, 1905, became mortgagee thereof for $500, 
subject to the prior mortgages.

At this time, Thomas McConnell was erecting buildings on 
the land, intending in the near future to effect a larger loan 
wherewith to pay for the buildings.

In October, 1905, he to Mr. Smoke for a further
advance, which was refused unless McConnell gave further 
security. McConnell then applied to his son, the defendant, for 
assistance, and the latter, for his father’s accommodation, on 
numerous occasions, gave to him his promissory notes for sums 
amounting to between $3,000 and $4,000, and these notes Thomas 
McConnell discounted with Mr. Smoke.

A3C
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Thomas McConnell having made default in payment for tin 
buildings, mechanics’ liens were registered against the land, ami 
proceedings were taken to realise on these liens, Mr. Smoke being 
a party defendant in those proceedings. On their culminating m 
a judgment, he, with the consent of Simmons and Thomas Mc
Connell, paid the amounts owing, and obtained a further mort
gage to secure the amount then due to him, being something 
over *8,000; John K. McConnell still remaining liable to Mr. 
Smoke in respect to the notes above mentioned. Subsequently 
interest on this mortgage falling into arrear, Mr. Smoke, in 
October, 1906, began power of sale proceedings, when Thomas 
McConnell applied to the defendant for his assistance towards 
obtaining their discontinuance.

It was then agreed between Thomas McConnell and the de
fendant that, if the defendant would secure a discontinuance of 
the proceedings by becoming liable to Mr. Smoke for the amount 
of his mortgage-claim, Thomas McConnell would cause the pro
perty to be conveyed to him for his own use, on the condition 
that he should be given the option of repurchasing it within 
three months.

In pursuance of this agreement, the defendant gave to Mr 
Smoke his written undertaking (to which his father was a party) 
whereby the defendant undertook with Mr. Smoke that “unless 
your (Smoke’s) claim is otherwise paid by November 31, 190Ü. 
I will then pay your claim, including principal, interest, and 
costs; you at the same time assigning to me your securities.”

In consideration of this undertaking, Mr. Smoke discontinued 
the side proceedings, whereupon Thomas McConnell refused 
to carry out his promise to have the» property conveyed to tin- 
defendant. In consequence, the defendant, by letter of December 
3, 1906, requested Mr. Smoke to bring the property to a sale; 
and, accordingly, Mr. Smoke again instituted sale proceedings

Then again Thomas McConnell agreed with the defendant to 
have the property conveyed to him—he, Thomas McConnell, 
“to have three months within which to take the property off 
the owner’s hands at what it had cost the son to buy the pro- 
perty back,” according to the evidence of Mr. Smoke.

Thomas McConnell and the defendant then instructed Mr. 
Smoke* to prepare the necessary papers for carrying out the



29 D.L.R.I Dominion Law Reports. 123

agreement, and the latter then caused to be prepared the deed 
in question in this action, bearing date December 20, 1906, 
from Simmons to the defendant, and the contenu>oraurons agree
ment between Thomas McConnell and the defendant, securing 
to the former the right of repurchase within three months. The 
deed vested the property in the defendant in fee simple, subject 
to the existing incumbrances, and the loranrous instru
ment is worded as follows:—

Agreement made this '20th day of December. 1006, between John lv Mc
Connell. of the first part, and Thomas McConnell, of the second part, wit - 
ncsscth that, in consideration of the sum of $1 now paid by the party of the 
second part to the party of the first part, the party of the first part hereby 
gives and grants to the party of the second part, or his nominees, the right, 
at any time within three months from the date hereof, of purchasing from the 
party of the first part the property now belonging to the party of the first part 
and known as (describing the land in question) at a price equal to the now 
existing mortgages and other incumbrances, charges, and liens u|xm the said 
lands, and interest thereon according to the terms of the said mortgages, 
together with all costs which have been incurred or may hereafter be incurred 
by the party of the first part in respect of the said property, and all moneys 
which may be hereafter paid by the party of the first part in respect of the 
said properties. . . . The party of the second part. in the event of his
exercising the said option or right, must accept the title of the party of the 
first part as it stands and must bear all expense to which the party of the first 
part may be put in carrying out the said sale. Time is strictly of the essence of 
this agreement ; and. unless the said option or right shall be exercised and the 
transaction wholly carried out within the said period of three months, the 
party of the second part and his nominees shall have no right whatever in 
or to the said pro|w*rty under or by virtue of this agreement or otherwise 
howsoever. (Signe sealed by the parties.)

ONT.

s. c.

Mulock. C'.J.

Whether this transaction was a mortgage transaction to 
secure the defendant in respect of his suretyship for his father, 
or an actual sale with a right of repurchase, is the real issue here. 
If the latter, then the condition that, on failure to exercise the 
option within the stipulated time, Thomas McConnell should 
lose his right to repurchase, is not a penalty or forfeiture, but 
a privilege, and its terms must be strictly cc ‘ >d with: Iiarrcll 
v. Sabine, 1 Vern. 268; Perry v. Meadowcroft, 4 Beav. 202; Gossip 
v. Wright, t) Jur. (part 1) 592; Shaw v. Jeffrey, 13 Moo. P.C. 432.

Mr. MacGregor seemed to attach much weight to Samuel v. 
J nr rah Timber and Wood Paving Co., [1904] AX'. 323, and other 
cases of that nature, but they can have no application to this 
rase. Those are all cases in which, as part of the original trans
action, the borrower conveyed to the lender the estate as security,
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by instrument absolute in form, unci where, at the same time ami 
as part of the original transaction, it was agreed between the 
parties that the grantor might repurchase within a named period, 
failing which the right should cease. In those east's, in each of 
which the grant was in fact a security, it was not competent for 
the parties by any contemporaneous contract to override the1 
equitable doctrine “once a mortgage always a mortgage,” and 
those cases simply affirm that well-established equitable doctrine.

But a mortgagor may, by subsequent independent trans
action, extinguish in favour of his mortgagee his equity of re
demption, at the same time acquiring the option to repurchase; 
and. if such be the real agm-ment, the equity of redemption 
ceases to exist, and the former mortgagor has only an option or 
privilege.

In the present case, the mortgage to Mr. Smoke for some 
$8,000 had been made some months previously, and it was com
petent for Thomas McConnell on December 20, 1906, to ex
tinguish his equity of redemption in favour of his mortgagee 
or the defendant, his surety, acquiring as part of that arrange
ment an option to repurchase*. If such was the* real agreement 
between the- parties, Thomas McConnell thereafter hud no rights 
incident to the right to redeem, but only such as the option gave 
him; thus, the question resolves itself into one of fact, what 
was the real nature of the agreement between the parties?

The written agreement of December 29, 1906, purports to 
set forth the terms in plain, unmistakable language*, and I sec 
no reason for thinking that it does not contain the real agreement.

An examination of the conduct of Thomas McConnell shortly 
before, and also subsequent to, the transaction on December 20. 
1906, is helpful, as indicating his view of the transaction. . .

[References to the documentary and oral evidence.)
Thomas McConnell died on July 23, 1912. His conduct in 

acquiescing in the oft-repeated notice of the defendant's inter
pretation of the true nature of the transaction, must be con
strued as an admission that the transaction of December 20, 1906 in 
substance, was an extinguishment of Thomas McConnell’s equity 
of redemption, and secured to him merely an option to repurchase 
on the terms set forth in the agreement; and I do not think that 
the plaintiff, a mere volunteer, can be heard to make a claim
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inconsistent with the attitude of Thomas McConnell, through 
whom she claims.

The plaintiff also charges undue influence, but wholly fails 
to establish the charge, which is unsupported by any evidence.

1, therefore, think this appeal should be dismissed with costs.

ANNOTATION BY C. B. LABATT.

COMPETENCY AND SUFFICIENCY OF PAROL EVIDENCE 
FOR THE PURPOSE OF SHOWING THAT A WRITTEN 
INSTRUMENT WHICH ON ITS FACE IMPORTS A 
COMPLETE TRANSFER OF A LEGAL OR EQUITABLE 
ESTATE OR INTEREST IN PROPERTY WAS INTENDED 
TO OPERATE AS A MORTGAGE OR PLEDGE.

I. Introductory.
1. Scope of Article.
2. General Statement.
3. Oral agreement made by agent in excess of authority.
4. Operation of absolute instrument of transfer intended as a

mortgage.

II. Admissibility of parol evidence where some special ground of 
equity jurisdiction is relied upon.

5. Generally.
6. Doctrine that parol evidence is admissible only in cases

where relief, is sought on some special equitable ground.
7. Parol evidence to prove usury.

III. Unrestricted doctrine as to the competency of parol evidence.
8. General statement.
9. Doctrine not applicable, generally speaking, except to shew

that a given transaction was a mortgage.
, (a) Evidence to import a conditional quality to an

afmtlute conveyance.
(b) Evidence offered for the various other pur/ntscs.

IV. Rationale of the unrestricted doctrine.
10. Generally.
11. Theory that the basis of the doctrine is constructive or

quasi fraud.
12. Grounds upon which the doctrine has been reconciled

with the rule which forbids the introduction of parol 
evidence to vary the terms of a written contract.

(a) Parol evidence admitted to establish an indepen
dent equity.

(b) Parol evidence admitted to shew the actual ol)ject
of the transaction.

(r) Parol evidence admitted to strove the real consid
eration of the absolute transfer.

(d) Parol evidence admitted to shew the fart of a loan.
(e) Parol evidence admitted to exjdain an ambiguity. 
(/) Concluding remarks.

13. General comments.
14. Points of contact between the restricted and unrestricted

doctrines.
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Annotation. V. Doctrine adopted in England and Scotland.
15. English decisions rendered with reference to contracts

made before the statute of frauds became operative.
16. English decisions rendered after with reference to contracts

made after the statute of frauds became operative.
17. English decisions concerning the admissibility of parol

evidence in actions at law.
18. Scotland.

VI. Doctrine adopted in British possessions.
19. Supreme Court of Canada.
20. Upper Canada and Ontario.
21. Upper Canada and Ontario, criticism of doctrine adopted in.
22. Other Canadian Provinces, exclusive of Quebec.
23. Quebec.
24. Australia.

VII. Competency of parol evidence considered with relation to 
the distinction between trusts and mortgages.

25. Generally.
26. Distinction not always observed by courts in cases involving

the admissibility of parol evidence to establish a mortgage
27. Admissibility of parol evidence on the ground of fraud.

(a) Generally.
(b) English decisions.
(r) American cases.

VIII. Burden of proof with respect to the character of the transaction
28. General rule stated.
28a. Concurrent intention on the part both of transferor and 

transferee to create a mortgage must be proved.
29. Burden of proof where contract does not include any written

stipulation as to reconveyance.
30. Burden of proof where contract includes a written stipula

tion as to reconveyance.
IX. Evidential elements of various descriptions, competency and 

weight of.
31. Generally.
32. Judicial admissions of parties.
33. Character of negotiations preceding the execution of the

instrument of transfer.
(a) Generally.
lb) Ap/diraiion for loan.
(c) A i > plient ion for loan provisionally entertained.
(</) lief usai of transferee to acce/tt pro/ms it ion for <

(e) Negotiations commenced and carried on with
reference to a sale.

(f) Informal statements.
34. Statements made by parties at the time when the written

contract was executed.
35. Statements made by the parties after the execution of the

instrument.
(a) Generally, 
lb) Probative, value.
(c) Necessary definiteness.
(d) Statements of transferor inconsistent with theonj

that transiwtion was a mortgage.
(e) Statements of transferee inconsistent with them ;/

that transaction was an absolute sale.
(/) Statements supporting claim a defence of part i 

who made them.
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|\ Evidential elements of various descriptions, comjtetency and 
weight of.—Continued.

36. Indebtedness of transferor to transferee before execution
of instrument of transfer.

(a) Transferor indebted.
(h) Transferor not indebted. .

37. Subsequent indebtedness of transferor to transferee.
38. No subsequent indebtedness of transferor to transferee.
39. Quantitative relationship between the actual value of the

property and the consideration paid.
(«) (ienerally.
(b) Consideration inadequate.
(c) Amount />aid not inadequate.

40. Conduct of parties with respect to the property after the
transaction.

t«) (ienerally.
(6) Transferor's continuance in possession of property, 
(c) Possession taken by transferee after execution of 

instrument of transfer.
id) Periodical payments of money by transferor to 

the transferee.
(e) Various other descriptions of evidence.

X. Competency and effect of evidence with regard to quality of 
instrument of transfer executed by mortgagor to mortgagee.

41. Generally.
42. Parol evidence as to the validity of the transaction.

(a) Attitude of the courts, generally.
(b) Burden of proof.
(<•) Various evidential elements Itearing upon question, 

of validity.
43. Circumstantial evidence as to character of transaction.

(а) Elements of general apjdicability.
(б) Elements haring s/Meial relation to pre-existing

relationship of parties.

XL Miscellaneous evidential elements.
44. Generally.
45. Circumstances tending to shew that the transaction was a

mortgage.
46. Circumstances tending to shew that the transaction was

not a mortgage.
46a. Transferor :he successor in business of the transferee.

XII. Illustrative decisions as to the quality of instruments of 
transfer.

47. Introductory.
48. Decisions as to contracts not including written stipulations

with respect to reconveyance.
(a) Intention to create mortgage inferred.
(b) Intention to create mortgage negatived.

49. Decisions as to contracts including stipulations with respect
to reconveyance.

(a) Intention to create mortgage inferred.
(b) Intention to create mortgage negatived.

XIII. Practice.
50. Functions of court and jury with regard to determining the

effect of parol evidence.
51. Remedies of transferor.

(a) By suits in equity.
(b) By action at law.

Annotation.



128

Annotation.

Dominion Law Reports. [29 D.L.R.

NIY. Competency of parol evidence considered with reference !•> 
statutes as to the registration of instruments.

52. English enactments as to bills of sale.
53. Colonial enactments as to bills of sale.
54. English enactments requiring the registration of ships.

/. Introductory.
1. Scope of article. -The following article contains a review 

of all the English, Canadian and Australian eases which hear 
upon the subject indicated by the title. For the purpose of sus
taining doctrinal statements as to useful points concerning which 
these cases are either entirely silent or do not afford sufficient in
formation, resort has been had to the American decisions.

2. General statement. -The cases as a whole illustrate the 
operation of four distinct doctrines, viz.:

(1) That parol evidence is admissible whenever the party 
who alleges that the instrument in question was intended as a mort
gage bases his claim or defense upon one of the general grounds of 
equitable relief, such as fraud, mistake, etc. This doctrine is 
merely a particular application of a general prineiple of the law 
of contracts.

(2) That parol evidence is admissible only in eases where the 
claim or defense is based upon one of the grounds specified in 
paragraph (1). A considerable number of the American decisions 
have proceeded upon this doctrine.

(3) That parol evidence is admissible although the claim or 
defense is not based upon any of the grounds specified in para
graph (1). In England this doctrine has always prevailed, and it 
is now accepted by nearly all the American courts. •

(4) That parol evidence is not admissible, unless a foundation
has first been laid by the introduction of testimony which docs 
not rest in parol, and which tends to shew that the actual agree
ment, " ' the parties was different from that which
was embodied in the instrument or instruments under review. 
The onlv jurisdiction in which this doctrine prevails is Ontario. 
See §§ 20, 21.

For the sake of brevity the second and third of the doctrines 
formulated above will sometimes be referred to in this monograph 
as the “restricted” and “unrestricted” doctrines.

In some instances a distinction has been taken between 
“parol evidence” and “surrounding circumstances.”1 As “sur-

'In Pond v. Eddy (1S73) 113 Mass. ID, the court, adverting to certain 
acts of the parties and writings exchanged between them, observed : “Upon 
the other evidence reported, the master might well have found, independently 
of the parol proof, that these mortgages were assigned as collateral.”

In Shank v. Groff (1S07) 43 W. Va. 337, 27 S. E. 340, it is laid down in the 
syllabus written by the court, that “though a deed be absolute on its face, 
the real nature of the transaction may be shewn by parol evidence or surround-

2^318393
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rounding circumstances” arc ordinarily proved by parol evidence, 
and in the nature of the case can seldom be proved in any other 
manner, it would seem that the language used with regard to this 
distinction is really intended to express in an elliptical form the 
conception of an antithesis, assumed to exist lx-tween parol 
evidence which relates to the oral statements of the parties to the 
written contract, and parol evidence which relates to surrounding 
circumstances. Rut such a differentiation is unreasonable and 
illogical. It is dear that the expression “parol evidence,” being 
descriptive simply of the character of the evidence itself, has a 
connotation which renders it applicable, irrespective of the nature 
of the fact to be proved.

3. Oral agreement made by agent in excess of authority.—
Upon general principles it would seem to be sufficiently clear that 
an oral agreement made by an agent of the transferee, that the 
instrument of transfer should operate as a mortgage, cannot affect 
the transferee with any binding obligation if the agent exceeded 
his authority in making the agreement. For this doctrine there 
is specific authority.* One decision which proceeds upon the 
opposite theory may safely be pronounced erroneous.3 Rut if 
the principal elects to accept the deed, and avail himself of the 
benefits of it, he will hold it as a mortgage merely, and not as an 
absolute conveyance.4

4. Operation of absolute instrument of transfer intended as
a mortgage. -Whenever it is proved that an instrument of 
transfer, absolute on its face, was intended to create the relation 
of mortgagor and mortgagee, “all the rights and obligations in
cident to that relation attach to the parties. . . . The fact once 
established, either by the terms of the conveyance or by other 
evidence, that the grant was intended as a mortgage, the rights 
of the parties are measured by the rules of law applicable to mort
gagors and mortgagees; and the conveyance remains but'a 
mortgage until the equity of redemption is foreclosed.”*
ini' cin-üinstanccs.” Similar phraseology is fourni in Vangilder v. Hoffman 

1 ss3) 22 W. Va. 1 (p. IS) and Sadler v. Taylor (1901) 411 W. Va. 127. :is S. 
1 5S3; Allen v. Fogg ( 1885) 60 Iowa, 230, 23 N.W.G41.

See also the Canadian cases reviewed in §§ til, 22 post.
* Danner Land & Lumber Co. v. Stonewall Ins. Co. (1SS4) 77 Ala. 184; 

Nye v. Swan (1802) 40 Minn. 431, 52 N.W. 30.
Cobb v. Day (1801) 106 Mo. 278, 17 S.W. 323.
‘Nye v. Swan (1802) 40 Minn. 431, 52 N.W. 30. The court applied the 

rule that where an agent has entered into an authorized contract in behalf of 
his principal, the latter cannot ratify a part of it, and repudiate the remainder, 
but must either adopt the whole or none, and. a fortiori, if he adopts it, he must 
adopt it as made, and not as something entirely different.

‘Carr v. Carr (1873) 52 N.Y. 251. Sec also Hughes v. Kwards (1824) 0 
Wheat. (U. S.) 480, 6 L. ed. 142; Poindexter v. McCannon (1830) 16 N.C.

I I >ev. Eq.) 373, 18 Am. Dec. 501 ; Schneider v. Reed (1905) 123 Wis. 488. 
101 N.W. 682; Marshall v. Steel (1872) Russell (N.S. Kq.) 116; Rutherford 
v. Mitchell (1004) 15 Manitoba L.R. 390.

9—29 D.L.R.
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Annotation. //, Admissibility of parol evidence where some special ground 
equity jurisdiction is relied upon.

5. Generally.—Some of the eases in which the competem y 
of parol evidence for the purpose of shewing that an instruim i i 
of transfer, absolute in form, was intended as a mortgage, 
affirmed, simply illustrate the general rule that, in an equital :• 
suit in which one of the parties to a written contract asks to I ■ 
relieved from its obligation on the ground of fraud, the iv.il 
nature of the transaction may be established by parol evidenn

Mere inadequacy of price will not of itself entitle the transferor 
to relief on the ground of fraud.* But “if there is such inade
quacy as to shew that the person did not understand the bargain 
he made, or was so oppressed that he was glad to make it, know ing 
its y, it will shew a command over him which may
amount to fraud. If the transaction be such as marks over
reaching on one side and imbecility on the other, it puts the 
parties in such a situation ns to shew that it could not have taken 
place without superior powers on the one side over the other."

With regard to inadequacy of price as an element tending in 
shew that the transaction contemplated was a mortgage, see 
§ 39, post.

'“Even parol evidence is admissible in some eases, as in cases of framl, 
accident, and mistake, to show that a conveyance, absolute on its face, we 
intended l>etwevn the parties to be a mere mortgage or security for mom 
2Story, Eq Jur. •> mix note2.

“There can be no doubt that where a deed fails to embody the contrai l of 
parties, by reason of fraud, accident, or mistake, parol evidence must la a.|- 
milled. . . In this respect, the rule in regard to mortgage transactihh.- 
does not differ from the rule applicable to other contracts.” Le Targi v 
De Tuyll (1850) 1 Grant, C'h. (V.C.) 227. The grounds ti|M)ii which relief 
was refused were thus stated: “The plaintiff's imperfect acquaintance will 
the English language, and his unskilful ness in matters of business, have imlvnl 
been established to our satisfaction; other circumstances there are. too, i 
cient to excite suspicion. Hut no evidence has been adduced as to the deni inn* 
of these parties in relation to this contract, either prior to or at the time oi it* 
completion. Neither of the witnesses to the deed has been examined."

In Williams v. Owen (1840) 5 Mvl. A ('. (Eng.) 803, Lord Cottcnham v.a< 
of the opinion that “although the bill alleges a case of fraud and misrepre*. illa
tion on the part of the defendant, there is no proof of it; and, on the conii in. 
whatever may have been the intention of the parties, there is, I think, nod.'iil.t 
of their having signed these instruments with full knowledge of their cun' n - 
The defendant is described as a shopkee|>er, and Richard Williams as a soli. it«>r 
and lie must be supposed, in the absence of all evidence to the contrai m 
have been fully aware of tin* nature of the transaction and cognizant - ' In- 
rights ; but there is nothing in the ease to shew that, at the time of the la
ment, or at any time afterwards, during the three years of his subset wit 
existence, anytliing passed between the parties which tends to explain ihr 
relative position. The case, therefore, must be decided upon the eont< ms oi 
the instruments themselves, with the aid of the few facts to which 1 have al
ready adverted." See § 41), post.

•Lynch v. Lynch (1913) 22 Cal. App. 053, 135 I’ac. 1101.
•Heathcote v. Paignon (1787) 2 Hro. Ch. 175. This statement, mudeliy 

I xml Thurlow with reference to contracts generally, was relied upon in Wat
kins v. Htockett ( 1823) 0 Harr. A* J. (Md.) 435.

B86A
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Belief on the ground of fraud will be refused whenever it 
appears t hat the party who socks to convert the given instrument 
into a mortgage was a participant in the fraud.4

Cases in which instruments absolute in form have been execut
ed by parties who intended merely to obligate themselves by in
struments operating as securities clearly fall within the scope of 
tin- general rule which treats accident and mistake as grounds for 
reforming written contracts. Such cases, like those which involve* 
fraud, form exceptions to the general rule which excludes parol 
evidence, and stand upon the same as the rule itself.6

6. Doctrine that parol evidence is admissible only in cases 
where relief is sought on some special equitable ground. A large 
number of American decisions have proceei* doctrine,
that the eases in which relief is sought upon the grounds specified 
in the preceding sections constitute the only class in which a con
veyance absolute by its terms can lx* converted by parol evidence 
into a mortgage. But this doctrine hag been almost entirely 
abandoned. So far as can be ascertained from the reports, the 
foothold which it obtained in tin* first place was due simply to the 
fact that the judges who decided some of the earlier eases were im
perfectly acquainted with the English precedents. The result 
of this insufficient knowledge was that, they failed to appreciate 
the- real nature and scope of the theory upon which parol evidence 
was held by English judges to be admissible, viz., constructive or 
quasi fraud. The restricted doctrine therefore represents merely 
an aberration from the straight patli of authority which had been 
marked out by the decisions of the English Court of Chancery. 
It follows that the final acceptance of the unrestricted doctrine in 

ions in which the restricted one has at one time prevailed 
of the former from the latter, but a re

do Baldwin v. Cawthorne ( 1S12) 10 Ves. Jr. (Eng.) 166, a negative answer 
was given to the question which the evidence raised, viz., "whetlier, all the 
parties having agreed with a fraudulent purpose that this instrument shall on 
the fare of it be an absolute deed, meaning, therefore, that it never shall be 
producible as a mere mortgage, a court of equity will, at the instance of those 
who. with a fraudulent view made it an absolute instrument, correct it, and 
make it a mere mortgage security.”

■"'tory Eq. Jur. § 156.
In Joynes v. Stadium (1746) 3 Atk. (Eng.) 388, laird Ilardwieke remarked, 

arguendo: “Suppose an agreement for a mortgage drawn by the mortgagee, 
the mortgagor being a marksman, and the mortgagee omits to insert a cove
nant fur redemption, and then brings a bill to foreclose, shall not the mortgagor 
lie at lilterty to insist in this court upon reading evidence to shew the omis- 

In a case which has happened, of the mortgage being drawn 
in two deeds, one an absolute conveyance, the other a defeasance, and the 
mortgagee omits to execute the defeasance, the mortgagor shall be admitted 
to shew the mistake.”

"Among the judges who apparently misapprehended the real purport of 
the e..liter English decisions was Chancellor Kent, who formulated in Stevens

Annotation.
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Annotation. 7. Parol evidence to prove usury.—By courts which hold thot 
parol evidence is not admissible in an action at law for the purpose 
of shewing the intention of the parties to create a mortgage, it has 
been laid down that the rule excluding such evidence applies, even 
though facts indicative of usury are alleged.7

The general rule that parol evidence is admissible for the pur
pose of shewing that a written contract of any description is 
tainted with usury is not infrequently one of the determining 
factors in cases of the type discussed in this monograph. Parol 
evidence which shews that the parties intended to create a mort
gage obviously shews at the same time, either that the relationship 
of debtor and creditor existed between them before the execution 
of the given instrument and subsisted afterwards, or that such a 
relationship was contracted at the time when the instrument was 
created. See § 37, post. If the second of these alternatives is 
established, the transaction exhibits itself as one which comprises 
an agreement for the.lending of money, and, if its other incidents

1
v. Cooper (1875) 1 Johns. Ch. (N.Y.) 425, 7 Am. Dor. 499, the doctrine that 
the only cases in which parol evidence was admissible were those in which 
“fraud, mistake, or surprise in making or executing the mortgage" was alleged. 
His error is apparent from the construction which has been placed upon thu-e 
decisions by the English courts themselves; but his opinion has doubtless been 
responsible for the adoption of the restricted doctrine in those American states 
in which it had prevailed.

In Strong v. Stewart (1819) 4 Johns. Ch. (N.Y.) 107, he laid it down that 
“parol evidence is admissible ... to prove that a mortgage was inten
ded, and not an absolute sale, and that the party had fraudulently perverted 
the loan into a sale.” The right of redemption was affirmed on the ground of 
“fraud” on the part of the defendant in attempting to convert a mortgage into 
an absolute sale." The language here used is on its face possibly susceptible 
of being construed in such a sense as would render it consistent with the un
restricted doctrine. But the actual standpoint of the learned judge is indi
cated by the earlier case.

It. has been sometimes supposed that the statement in Story’s Kpuity 
Jurisprudence, vol. 2, § 1018, that “even parol evidence is admissible in some 
cases, as in Aises of fraud, accident and mistake, to shew that a conveyance 
absolute on its face was intended between the parties to be a mere mortgage 
or security fop money.” is to be taken as shewing th»t the author limited the 
admission of the parol evidence to eases in which fraud, accident, or mistake 
in the execution of the given instrument was alleged. See Chaires v. Brady 
(1802) 10 Fla. 133. But this language does not necessarily imply that the 
rule as laid down was considered to be exclusive as well as inclusive. A 
decisive objection to such a construction is that it cannot be adopted with
out placing the learned author in the predicament of affirming as a text-writer 
a doctrine which would be*wholly irreconcilable with his categorical state
ment in Taylor v. Luther (1836) 2 Sumn. 228, Fed. Cas. No. 13,790, that 
parol evidence is admissible in cases where the defeasance is “omitted by 
design,” and not merely in cases where the omission is due to fraud or mistake.

A well-known author states that the earliest cases, both in England and 
America, admitted such evidence solely upon the grounds of fraud, accident, 
or mistake. Jones, Mortg. § 321; Jones, Chat. Mortg. § 23. From the au
thorities cited in §§ 15, 10, post, it is plain that this remark is entirely erro
neous so far as it applies to the English cases. It is only partially correct with 
regard to the American cases.

7Flint v. Sheldon (1816) 13 Mass. 443, 7 Am. Dec. 162; Bates v. Crowell 
(1S98) 122 Ala. till. 25 So. 217.
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arc indicative of usury, the further conclusion that it is invalid 
on that ground necessarily follows.8

III. Unrestricted doctrine as to the competency of parol evidence.
8. General statement. -The doctrine which, except in so far 

as it may have been abolished or modified by statute, now prevails 
in nearly all jurisdictions, other than those in which the civil law 
is administered, may be thus formulated: Although none of the 
special elements adverted to in the preceding subtitle may be 
alleged as a ground for relief, parol evidence is admissible in an 
equitable suit for tin* purpose of proving that the parties to a 
written instrument which on its face is expressive of an absolute 
transfer of property intended it to have the effect of a mortgage 
or pledge.

“It seems to be well settled as a principle of equity jurispru
dence in the courts of equity of England, in the United States 
courts, and in some of our state courts, that oral evidence is 
admissible in a suit in equity to prove that a conveyance of real 
estate absolute in its terms was intended as a security for a debt, 
or an indemnity against a liability, and that upon such evidence 
a decree of redemption will be made.”1

“A conveyance, though absolute in form, may be shewn by 
oral proof to have been made in trust, or by way of security.”*

“It is now too late to controvert the proposition that a deed 
[which is] absolute upon its face may, in equity, be shewn by parol 
or other extrinsic evidence to have been intended as a mortgage ; 
and fraud or mistake in the preparation, or as to the form of the 
instrument, is not an essential element in an action for relief, and 
to give effect to the intention of the parties.”3

'For cases in which the parol evidence was directed both to the question 
whether a mortgage was contemplated, and to the question whether the trans
action was usurious, see Douglas v. Culver well (1802) 4 De G. F. & J. (Fng.) 
-U 31 L.J. Cli. N.8. 543, 0 L.T.N.S. 272, 10 Week. Rep. 327; Mobile Bldg. 
<V !.. Asso. v. Robertson (1880) 05 Ala. 382; Irwin v. Coleman (1011) 173 
Ala. 175, 55 So. 402; Monroe v. Foster (1873) 40 Ga. 514; Heacock v. Swart- 
wout (1862) 28 III. 201.

‘Newton v. Fay (1805) 10 Allen (Mass.) 505.
In Campbell v. Dearborn (1872) 100 Mass. 130, 12 Am. Rep. 071, the 

decision was rendered with reference to special findings, one of which was that 
the deed in question was “executed by the plaintiff intelligently, and not by 
accident or mistake, and that no fraud was practised to procure its execution 
other than may be inferred, if any, from the'facts testified to.” The court 
observed that “the decisions in the Federal courts go to the full extent of 
affording relief, even in the absence of proof of express deceit or fraudulent 
purpose at the time of taking the deed, and although the instrument of 
defeasance ‘be omitted by design upon the mutual confidence between the 
parties.”’ The phraseology thus referred to is taken from the opinion of 
Mr. Justice Story in Taylor v. Luther (1830) 2 Sumn. 228, Fed. Cas. No. 
13,700.

3Jennings v. Demmon (1007) 104 Mass. 10S, 80 N.E. 471.
3Ilorn v. Ketcitas (1871) 40 N.Y\ 005.

Annotation.
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Annotation. “ It in well <‘stiil)lislinl that a deed absolute on its fact* may lie 
shown by parol or other extrinsic evidence to have been intend- <1 
as a mortgage.”*

9. Doctrine not applicable, generally speaking, except to shew 
that a given transaction was a mortgage. —(<t) Evidence to imy> t 
a conditional quality to an absolute conveyance.—In some cm- - 
the courts have gone very far toward recognizing the exist en- «• 
of a broad and comprehensive doctrine under which parol eviden- • 
would be treated as competent in every instance where the quest i-.n 
to be determined is whether a conveyance which purports to be 
unconditional was really made on certain conditions. • In a

4( arr v. Carr (ls73) 52 X.Y. 351.
•'■In Walker v. Walker (1740) 2 Atk. US, John Walker, the eldest brothei --f 

the family, In-inn near his end. applied to Thomas Walker, the plaintilT. 1 
to his sister, who had solicited him to do something for them, and told tin m 
if you will surrender your copyhold estate, as you have no children of \ ,r 
marriage, for the benefit of your brother Ralph Walker, the defendant, I II 
secure an annuity of £5 per annum for your life, and an annuity of £‘2, In
for your sister. The plaintiff did agree to the terms and promised to sum ai
der his copyhold estate; upon which John Walker surrendered his copy
hold estate to the defendant, charged with these annuities. The defend nt 
refused to pay them unless the plaintiff would surrender his own copy 11 --M 
estate pursuant to his promise to John Walker. Commenting upon the 
agreement that parol evidence was not admissible to shew the actual nature 
of the transaction. Is»rd Hurdwicke said: “I am very clear of opinion that 
such evidence ought to In* admitted here, and would Ik- a great injustice to 
the defendant if it was not. It is not rightly stated when it is said the e vide i in
to lie read lien* is in sup|Mirt of an agreement, but may more properly be - -i-i 
to be a defense arising from the fraud and imposition of the plaintiff, and has 
nothing in the world to do with the statute of frauds and |>erjuries. Hen is 
a surrender in pursuance of an agreement, with an annuity charged upon 
the defendant, the surrenderee, for the plaintiff’s benefit, and he refusing to 
perform his part, is not this such a case as the court will relieve? Huppn- a 
IK-rson who advances money should, after he has executed the absolute con- 
veyance. refuse to execute the defeasance, will not this court relieve against fot 
such fraud. . . . The agreement as set forth in the defendant’s an-ucr I
is proved by three wit nesses in the fullest manner, and their being relations 1 
is no objection to their competency. Four pounds per annum is the \alue I 
of the copyhold estate which the plaintiff, according to his agreement 'I. |
John Walker, was to surrender the inheritance of, subject to his own an-1 hi- I 
wife’s in- The question is whether the plaintiff is entitled to hat 
aid of a court of equity, to recover the annuity which he has failed m at I 
law? 1 am of opinion that the plaintiff is not entitled to have the aid --f a I 
court of equity, and that it would be contrary to the rules of justice; t--i it I 
appears to me plain that John Walker intended to grant these annuité - nr I 
rent charges conditionally only. ... I am not at all clear whet In r. if I 
the defendant had brought his cross bill to have this agreement cstabli-lie-l. I 
the court would not have done it, upon considering this in the light of tImw ■ 
cases wliere, one part of the agreement living performed by one side, it i- hut I 
common justice it be carried into execution on the other, and the defendant J 
would have had the benefit of it ns an agreement. (See Dicon v. Merlin*. ■
;t Atk. 4, note.) The allowing any other construction upon the statute of ■ 
frauds and perjuries would be to make it a guard and protection of fraud, I 
instead of a security against it, as was the design and intention of it."

In Young v. Peach) 117 it 2 Atk. 254, where a father induced his m ned t 
daughter to suffer » recovery, Lord Hardwicke said: "It manifestly ap| in I 
the conveyance from Fox and his wife was obtained in order to imaw- t eue Bj 
particular pur|ioae, but that the father has attempted to make use of it f"f jj
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strictly logical point of view, it certainly seems somewhat difficult 
to escape from the conclusion that, if a transferee who denies that 
a conveyance absolute in form was understood to be conditional, 
in that it was intended to operate as a mortgage is chargeable 
with a constructive or quasi fraud (see § 11. post), fraud of that 
character should also be imputed to a transferee* who denies that 
Ma'h a conveyance was understood to In* conditional in some other 
rcs|M*et. But the applicability of a principle of the scope thus 
indicated to transactions so closely analogous to mortgages as 
agreements for the payment of annuities has been uniformly 
denied in cases where the parol evidence was offered for the purpose 
of proving that they were redeemable at the option of the grant
ors.* So far as the present writer has been able to ascertain, no
a very different one: and there have been a great many cases, ever since the 
statute of frauds, where a person has obtained an absolute conveyance from 
another in order to answer one particular purpose, but hits afterwards made 
use of it for another, that this court has relieved under the head of fraud; 
for a practice of this sort is a deceit and fraud which this court «night to 
relieve against, the lining it is dolus malus, ami that amiears to 1m* the present 
ease. . . . In the present ease the recovery, as has been said, was suf
fered for «me purposi*. ami is attempted to In; made use of for another, ami 
ihough it has been objected the allowing the evidence of this sort is against 
the statute of frauds and i>erjuries, yet if that objection should lie allowed, 
tin* statute wouhl tend t«i promote frauds rather than prevent them.”

In Davies v. Otty (1865) 35 Heav. 208, 5 New Reports, 391, .'It L.J. ('h. 
\ S. 252, 12 L.T.N.8. 789, 13 Week. Rep. 4S4, the plaintiff, apprehensive of 
hnng imliet«*d for bigamy (which it turned out he was not liable to be), 
conveyed real property to the «lef«*mlant on a parol agreement to transfer 
when the difficulty had passed. On a bill for a retransfer, the «lefemlant 
•lenied the agreement and insisted on the statute of frauds, the trust not 
Im mg in writing. Held, that this was a case of fraud and that the statute 
di'l not apply. A witness made an affidavit and died four days afterward, 
and before she could be cross-examineil. Her evidence was ailmitted at the 
hearing.

The cases cited in sub sub-sec. (b), |>ost, may also be referred to in this
connection.

•In irnham v. Child (1781) 1 Bro. Ch. 92, Lord Thurlow thus stated his 
reasons for holding parol evidence to be inadmissible: “Whether this ques
tion iiris<*s upon the statute or at common law, I do not se«* much difficulty. 
I'lii* rule is perfectly clear that where there is a deed in writing, it will mlmit 
of no contract that is not part of the deed. Whether it adds to, or deducts 
from, tin* contract, it is impossible to introduce it on parol cvhlence. It is 
conicmied to 1m* the general authority of a court of equity to relieve in eases 
of fraud, trust, accident, or mistake, and that this applies to agreements as 
well as to other subjects. This must always clash with the argument drawn 
from the statute. It is admitted that, the deed will hind if no fraud is corn- 
niitted, hut objected that when a fraud interferes, there the evidence may be 
introduced. . . . If the agreement had been varied by fraud the evidence 
would Im* admissible. The argument then must In* to impute fraud to the 
party. The rule of evidence is not subverted, if there is clear proof of fraud.

. . If admitted to Im* a mistake, the court wouhl not overturn the 
mlc 'if equity by varying the deed; but it would lie an equity dehors the
'I'.. ! . . Hen* a large annuity is sold for rather a small price,—not
for tin* natural sum; the agreement they say was that it slmuhl Im* rodeem- 
ahlr hut this <l«M*s not meet my present idea. To s«*ll an annuity and make 
it redeemable is not usury, because it is not alone. It is a question whether 
tin intent to suppress this, as leading to usury, will admit the party to coine 
into a court of equity. There is no case of a kind of mistake like this, whLire

Annotation.
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Annotation, court lias over attempted to deal with the difficulty suggested In 
the apparent inconsistency which results from excluding such 
evidence in this instance.7 But the difficulty of differentiating 
upon any satisfactory basis these decisions regarding annuities

the doubt was whether the clause would lx* evidence of usury. It was agree! 
by both parties not to introduce the clause, but it was to stand on pa ml 
evidence. Then it results as a question whether 1 can admit the evidence. 
1 was long inclined to admit the reading of it. It is necessary to see the 
statement of the bill; if it states that it was agreed that it should not be 
inserted, they cannot read it; but if it is stated that it was intended m 
be inserted, but it was suppressed by fraud, I cannot refuse to hear evidence 
read to establish the rule of equity. They arc at liberty to read evidence 
to prove such a fraud as will make a ground of equity."

The same doctrine was applied by Lord Kenyon, when master of the 
rolls, in Portmore v. Morris (1787) 2 tiro. Ch. 219.

The incompetency of parol evidence was also affirmed by Lord Kenyon 
in Itosamond v. Milsington, an unreported case cited on p. 40 of note to 
Pym. v. tilackburn (1796) 3 Ves. Jr. 34; and by tiuller, J. (sitting for the chan
cellor) in Hare v. Sherwood (1790) 3 tiro. Ch. 168, 1 Ves. Jr. 241. The 
ratio decidendi in the latter case was that the only excepted cases in the 
view of the court of chancery were cases of fraud, and those where the defen
dant admitted there was some agreement.—a statement manifestly incor
rect, so far as regards cases in which an absolute conveyance is asserted to 
be a mortgage. Indeed, the authority of both of these decisions is greatly 
diminished by the circumstance that the judges who rendered them were 
not equity lawyers.

l'or a case in which parol evidence was rejected in an action at law, see 
Haynes v. Hare (1791) 1 1L til. (Kng.) 660, where a bond and warrant were 
given to secure an annuity, and judgment entered. The decision proceeded 
upon the grounds (1) that “parol evidence of a parol communication between 
the parties ought not to be received to a a term not inserted in the spe
cific agreement which they have executed and (2) that the court had not 
“a greater latitude by having an authorii over the judgment entered up, 
than in the decision of the question between the parties themselves.’’

7In Townshend v. Stangroom (1801) 6 Ves. Jr. 328, Lord Eldon thus com
mented upon the first two cases cited in the preceding note: “Upon the 
question as to admitting parol evidence, it is perhaps impossible to reconcile 
all the cases, Irnham v. Child (1781) 1 tiro. Ch. 92, went upon an undis- 
putahly clear principle, that the parties did not mean to insert in the agree
ment a provision for redemption, because they were all of one mind that it 
would be usurious; and they desired the court, not to do what they intended, 
for the insertion of that provision was directly contrary to their intention, 
but they desired to be put in the same situation tis if they had been bid ter 
informed, and consequently had a contrary intention. The answer is, they 
admit, it was not to be in the deed; and why was the court to insert it, where 
two risks had occurred to the parties,—the danger of usury, and the danger 
of trusting to the honor of the party. The same doctrine was laid down in 
Portmorc v. Morris (1787) 2 tiro. Ch. (Eng.) 219.” The emphasis here 
laid upon the s|x*cial circumstance that the form of the written contract was 
determined by the desire of the parties to avoid a usurious transaction sug
gests a doubt as to whether Lord Eldon would have admitted the sound
ness of a general doctrine which should go to the extent of affirming the 
inadmissibility of parol evidence to establish the redeemable character of an 
annuity, tint in what seems to be most recent of judicial utterances relat
ing to the question, a doctrine of that scope seems to be approved, “tirants 
of annuities are perfectly lawful in themselves, and there have been many 
cases.in which the right to purchase or redeem them has been decreed; but 
the court of equity has never, so far as 1 know, t urned a grant of an annuity 
untainted by fraud, into a simple loan of money repayable with simple 
interest." Preston v. Neele (1879) L.lt. 12 Ch. Div. (Eng.) 760, per tiavon, 
V.C.

5



29 D.L.R.| Dominion Law Rkiokts.

from those which exemplify the doctrine enounced in the preceding Annotation, 
subdivisions is strikingly illustrated by the fact that they have not 
infrequently l>eon relied upon as precedents by courts which 
were arguing in favour of, or proceeding upon, the theory that 
parol evidence to convert a conveyance into a mortgage should 
be admitted only in cases where fraud or some other special 
ground of equitable jurisdiction was alleged.8

(6) Evidence offered for the various other purposes.—The extent 
to which the courts have deemed it proper to go in applying 
the principle that the statute of frauds “cannot be invoked as a 
shield to protect a party in the perpetration of a fraud” is in
dicated by the following statement: “This is the basis upon 
which the doctrine of the specific performance of verbal contracts 
for the purchase of real estate by courts of equity in cases of part 
performance rests. Upon this principle, where a party whose 
lands were about to be sold by judicial sale has agreed with another 
to loan him money, and bid off and hold the land as a security for 
the money, and the agreement has been consummated, the vendor 
has been held to hold the title so acquired as a mortgagee in 
equity. . . . Hut no ease* can be found where a contract has 
been taken out of the statute in favour of a party who had no 
existing interest in the property, who had done no act of part 
performance, who had jiarted with nothing under the contract, 
simply upon the ground that the other party was guilty of a 
fraud in refusing to perform his verbal agreement. ... A 
party, in no legal sense, commits a fraud by refusing to perform 
a contract void by its provisions. He has not, in that sonse, 
made a contract, and has a perfect right both at law and in equity 
to refuse performance. Hut where the party seeking performance 
has partly performed, or has parted with valuable property upon 
the faith of the contract, the case is different. In such cases, 
equity will not permit a party to retain property obtained on the 
faith of a verbal contract, to consummate a fraud by retaining the 
property and refusing to perform the contract.”8

In another case it was laid down broadly that “the only excep
tion to the universal rule which will not allow a written instrument 
to be contradicted, modified, or varied by parol evidence is that 
a deed or bill of sale purporting to convey or transfer an absolute 
title may by parol evidence be given the force and effect of a 
mortgage."10

In accordance with the limitations recognized in the statements 
set out above, the courts have, in cases where the analogy of the 
admission of evidence to change absolute instruments of transfer

'Siv, fur example. Cook v. Eaton (1853) 10 Barb. (N.Y.) 449; Watkins 
v. Stocked (1823) 6 Harr. A J. (Eng.) 435.

'bevy v. Brush (1871) 45 N.Y. 589.
“Iteisterer v. Carpenter (1890) 124 Ind. 30, 24 N.E. 371.
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Annotation, into mortgages was relied on as a ground for allowing the contrads 
under review to be varied in this manner, laid it down that such 
evidence “is not admissible to show that an absolute conveyance 
was intended to operate as a conditional sale, or a salt* with the 
right of repurchase;”11 or to reduce the amount of a debt below 
that specified in a judgment confessed on bond and warran .if 
attorney;1* or to shew that a deed purporting to convey th« 
simple1 merely conveyed the interest which the grantors held - 
agents ami trustees of the grantees;11 or to shew that parties to a 
bond who are obligated thereby as principals were only bound i< 
sureties;14 or to establish an agreement alleged to have been ma.li
ât the time when a mortgage of several lots of land was executed, 
that, in case the mortgagor sold either of the lots, the mortgagee 
would release the* lot so purchased from the mortgage, on being 
paid a certain sum per acre by the purchaser;*• or to shew that 
subsequently to the execution of an instrument punnirting to 
secure a particular debt, the parties agreed that it should be ex
tended so as to cover other debts also;18 or to prove a rescission 
of a written contract by which a mortgagor's equity of redemption 
had previously l>een transferred;17 or, in a jurisdiction in which 
it is expressly enacted that a chattel mortgage must be in writing, 
to shexv after such a mortgage had been satisfied, that it was to 
continue as a security to the vendee;18 or to shew that a wrium 
stipulation made between the parties to a case after it had been 
referred to a master did not express the agreement actually entend 
into.19

It has frequently been laid down that a written contract 
which on its face purjwrts to be a mortgage caimot Im* converted 
by parol evidence into an absolute conveyance10 or a conditional 
sale.71 But this rule does not preclude the reception of such

“Peagler v. Stabler (1890) 91 Ala. 308, 9 So. 157. See also Flint v. Shel
don (1810) 13 Mass. 443, 7 Am. Dec. 162.

l,Nelson v. Sharp (1843) 4 Hill (N.Y.) 584.
l,Bernardy v. Colonial & U. S. Mortg. Co. (1905) 20S.D. 193, 105 \ \\. 

737. For the decision on a former appeal, sec 17 S.D. 637, 106 Am. St. Hep. 
791. 98 N.W. 100.

14Bank of Mt. Pleasant v. Sprigg (1832) 1 McLean, 183, Fed. Ca< No. 
891.

‘•Stevens v. Cooper (1815) 1 Joints. Ch. (N.Y.) 425, 7 Am. Dec. 499.
'•Hester v. Gairdner (1907) 128Ga. 531, 58S.E. 165.
,7New England Mortg. Security Co. v. Tarver (1894) 9 C.C.A. 190, 23 

U.S. App. 114. 00 Fed. 000.
'•Interstate Lumber Co. v. Duke (1913) 183 Ala. 484, 62 So. 845.
'•Mussev v. Hates (1888) 60 Vt. 271, 14 Atl. 457.
* "Snyder v. Griswold (1865) 37 III. 210; Johnson v. Prosperity Loan A 

Bldg. Asso. (1901) 94 111. App. 200; Proctor v. Cole (1879) 00 Ind. 570; Clark 
v. Condit (1807) 18 N.J. En. 368; Van Keuren v. McLaughlin (186" 19 
N.J. Eq. 187, reversed in 19 N.J. Eq. 575 (but merely on the ground of defect 
of parties; Goon Gan v. Richardson (1897) 16 Wash. 373, 47 Pae. 762.

*'Kunkle v. Wolfersbergcr (1837) 0 Watts (Pa.) 126, referring to Colwell



29 D.L.R.] Dominion Law Reposts.

evidence for the purpose of ascertaining the amount of the debt 
secured, if it is not specified;** or of proving the truth of the facts 
stated in the contract.*»

/V. Rationale of the unrestricted doctrine.
10. Generally.—It is a fundamental principle of equity juris

prudence that “the particular form or words of the conveyance are 
unimportant ; and it may be laid down as a general rule, subject 
to few exceptions, that wherever a conveyance, assignment, or 
other instrument transferring an estate is originally intended 
between the parties as a security for money, or for any other 
encumbrance, whether this intention appear from the same in
strument or from any other, it is always considered in equity as a 
mortgage. >” This principle, it will be observed, goes no further 
than to affirm the competency of documentary evidence extraneous 
to the instrument which purports to transfer the property in 
question. It does not authorize the introduction of oral evidence 
regarding the real nature of the transaction.

The doctrine now under discussion requires for its support 
the more comprehensive principle which i.s embodied in the state
ment that a “court of equity will treat a deed, absolute in form, 
as a mortgage, when it is executed as security for a loan of money. 
That court looks beyond the terms of the instrument to the real 
transaction; and when that is shewn to be one of security, and not 
of sale, it will give effect to the actual contract of the parties.”* 
In this point of view the .intention of the parties is regarded as 
an element which is susceptible of being proved by any description 
of legal evidence either written or oral.

In its application to deeds of real property the broader of these 
two principles comes into collision with “two rules of positive 
law ; one, forbidding oral testimony to be heard in contradiction 
of the written definition of the transaction made by the parties; 
and the other, forbidding any other than written evidence of title 
to land.”* In other words, the position is taken that, “when an 
absolute conveyance is taken by a surety or creditor, as a security 
for the debt, parol evidence may be given to prove the true nature
\ Wood* (IH34) 3 Watts (Pa.) 188, 27 Am. Dec. 34.'». See also Kerr v. Gil
more ( 1837) 6 Watts (Pa.) 405; Brown v. Niekle (1847) 0 Pa. 300; Woods v. 
Wallace (1853) 22 Pa. 171 ; Haines v. Thomson (1872) 70 Pa; 434.

•In Burnett v. Wright (1802) 135 X.Y. 543, 32 N.E. 253.
2 ‘Bacon v. Brown (1848) 10 Conn. 20.
- Story, Kq. Jur. 13th ed. § 1018. This statement follows very closely 

the language of Mr. Hargrave’s note to 2 Co. Litt. L. 3, chap. 5, § 332.
I’eugh v. Davis (1877) 00 V. S. 332, 24 !.. Ed. 775.
If a transaction resolve itself into a security, whatever may he its form, 

and whatever name the parties may choose to give it, it is in equity a mort- 
Story, J.. in Flagg v. Mann (1837) 2 Sumn. 533, Fed. Cas. No. 

t M7, quoted in Hawes v. Williams (1800) 02 Me. 483, 43 Atl. 101.
d)c France v. De France (1850) 34 Pa. 385.

13V

Annotation.
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Annotation. 0f th<* agreement, without violating either the statute of frauds.
or that rule of evidence which forbids that a written paper shall 
be varied by parol.”4 It is apparent, however, that only the 
former of these rules is, so far as regards the great majority of 
transactions, contravened in cases where the subject-matter of 
the instrument of transfer is personal property.

11. Theory that the basis of the doctrine is constructive or 
quasi fraud.—The unrestricted doctrine enunciated in the pre
ceding subtitle1 is usually regarded as being referable1 to the kioticm 
that a person who accepts an absolute conveyance in the- under
standing that it is to operate me-rely as a security for the payment 
of a debt owed to him by the grantor is charge-able with a con- 
structive or epiasi fraud if lie subsequently ele-nie-s the- existence- of 
such an unde-rstanding.8

“They who take a conveyance of an estate as a mortgage, 
without any defeasance, are guilty of a frauel.’’6

“The- principle of the court is, that the statute of frauds was 
not made to cover fraud. If the real agreement in this case- was 
thiit, as between the plaintiff and Wright, the transaction should 
be a mortgage transaction, it is in the eye of this court a fraud to 
insist on the conveyance as being absolute, and parol evidence- 
must be- admissible to prove the frauel. Assuming the agreement 
proved, the principle of the olel cases as to mortgages—to which 
I referred in the course of the argument—seems to me to be directly 
applicable. Here is an absolute conveyance, when it was agreed 
there should be a mortgage; and the conveyance is insisted upon 
in fraud of the agreement.”7

“To insist on what was really a mortgage, as a sale, is in equity 
a fraud, which cannot be successfully practised, under the shelter

4Pattison v. Horn (1856) 1 Grant’s Cas. (Pa.) 301.
8In Story’s Eq. Jurisprudence, vol. 1, 13th ed. § 330, it is observed in the 

discussion of constructive fraud, that, with regard to the operation of tlie 
statute of frauds, “a general principle has been adopted that, as it is designed 
iis a protection against fraud, it shall never be allowed to be set up as a pro
tection and sup|x>rt of fraud. Hence, in a variety of cases where from fraud, 
imposition, or mistake a contract of this sort has not been reduced to writ
ing. but h;us been suffered to rest in confidence or in parol communications 
between the parties, courts of equity will enforce it against the party guilty 
of a breach of confidence who attempts to shelter himself behind the provi
sions of the statute.”

•Cottcrell v. Purchase (1735) Cas. T. Talb. 63. As to the significance of 
this remark, sec further, § 15, note 1, post.

7Turncr, L.J., in Lincoln v. Wright (1859) 4 De G. J. 16. The argu
ment in behalf of the appellant, that there was no consideration moving from 
the plaintiff, was met by the learned Judge with the remark that it was a 
case not of mere trust, but of equitable fraud.”

In Baker v. Wind (1748) 1 Ves. Sr. (Eng.) 160, Lord Hardwicke declared 
that the failure to assert the defeasance in the deed was an imposition, l'arol 
evidence is admitted “on the ground that the court has power to rectify the 
instrument, and that it would be a fraud to insist on the absoluteJorm of 
the instrument if it were only intended as a security for money.” Kay, 
L.J., in Madcll v. Thomas 11891] 1 Q.B. (Eng.) 230.
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of any written papers, however precise ami complete they may Annotation, 
appear to he.”8

In a Massachusetts case the court remarked that the doctrine 
under which parol evidence is admitted for the purpose of shewing 
that a conveyance absolute in form was intended as a mortgage 
was said to he “analogous, if not identical, with that which has so 
frequently l>een acted upon as to have become a general if not 
universal rule in regard to conveyances of land where provision 
for reconveyance is made in the same or some contemporaneous 
instrument.”9

The contention that an instrument of transfer, absolute in 
form, cannot be shewn by parol evidence to have been intended 
as a security for a debt due to a third person, has been rejected 
on the ground that “it is as much a fraud to take and insist upon 
the benefit of an absolute conveyance which was intended to 
secure a debt due to another as to take and insist upon it when it 
was intended to secure a debt due to the grantee.”10

There is some authority for the theory that the fraud which is 
inferred from the circumstance of a grantee’s refusal to allow the 
property to be redeemed in pursuance of a verbal understanding 
relates back to the inception of the contract.11 Rut the preferable 
view seems to be that such relation is not predicable except in a 
merely constructive sense.11

"Russell v. Southard (1X51) 12 How. (U.S.) 139, 147, 13 L. cd. 927, 930- 
Compare also the statement in the earlier case, Morris v. Nixon (1X43) 1 
How. (V S.) US, 126, 11 L. ed. 09, 72.

“Nothing is better settled than that the true construction of this statute 
ji.e., of frauds) does not exclude the enforcement of parol agreements respect
ing the sale of lands in cases of fraud; for, ns it has been very emphatically 
said, that would be to make a statute purposely made to prevent frauds, the 
veriest instrument of frauds. The whole class of eases in which courts of 
equity act in enforcing contracts for the sale of lands in cases of part per
formance turns upon this general doctrine.” Story, J., in Taylor v. Luther 
(1x35) 2 Sumn. 232. See also Carr v. Carr (1X73) 52 N.Y. 251; Wallace v.
Smith (1X93) 155 Pa. 7x, 35 Am. St. Rep. X6X, 25 Atl. S07; Rowand v. Finney 
(1XX0) 96 Pa. 192; Logue’s Appeal, (1883) 104 Pa. 136.

•Campbell v. Dearborn (1X72) 109 Mass. 130, 12 Am. Rep. 671.
1 “Clark v. Seagraves (1904) 1X6 Mass. 430j 71 N.E. X13.
"See, for example, Bigler v. Jack (1901) 114 Iowa, 667, 87 N.W. 700; Gib

bons v. Joseph Gibbons Consol. Min. &• Mill. Co. (1906) 37 Colo. 105, 86 
Pae. 94, 11 Ann. Cas. 323.

1 ;’ln Campbell v. Dearborn (1872) 109 Mass. 140, 12 Am. Rep. 671, the 
court said: “We cannot concur in the doctrine advanced in some of the cases, 
that the subsequent attempt to retain the projierty, ami refusal to permit it 
to he redeemed, constitute a fraud and breach of trust, which afford ground 
of jurisdiction and judicial interference. There can be no fraud or legal wrong 
in the breach of a trust from which the statute withholds the right of judicial 
recognition. Such conduct may sometimes ap|>ear to relate back, and give 
character to the original transaction, by shewing, in that, an express intent 
to deceive and defraud. But ordinarily it will not be connected with the 
original transaction otherwise than constructively, or as involved in it as its 
legitimate consequence and natural fruit. In this aspect only can we regard 
it in the present case."



142 Dominion Law Reports. |29 D.L.R

Annotation. 12. Grounds upon which the doctrine has been reconciled 
with the rule which forbids the introduction of parol evidence tu 
vary the terms of a written contract. -In order to meet the dill 
culty created by the apparent inconsistency between the doctrine 
now under discussion and the general rule that the terms of n 
written contract cannot be contradicted or varied by parol 
evidence, the courts have resorted to various theories.13

(o) Parol endence admitted to establish an independent equity. 
The conception most commonly relied upon is, that the parol 
testimony which is deemed to be competent under the do< - 
trine is admitted, not for the purpose of varying or contradict it n; 
the contract which is embodied in the instrument of transfer, but 
for the purpose of establishing an independent and superior equh \ 
which will control the operation of that contract, to the extent of 
investing the grantee and persons who claim through him with tie 
right to redeem the property in question.14

What seems to be a serious objection to this theory is that tin 
establishment of an independent equity upon which the right of 
redemption may be predicated must necessarily operate in effort 
so as to produce that very alteration of the contract which is

' 13It should be pointed out in this connection that “the general rule tl 1 
parol contemporaneous evidence is inadmissible to contradict or vary th 
terms of a valid written instrument is confined to the parties to the instm 
ment, as they alone are to blame if the writing contains what was not intend. I 
or omits that which it should have contained. Grove v. Rentch (IStii. 
20 Md. 307, quoting Greenl. Ev. § 279.

‘•Evidence dehors the deed is used “not for the purpose of putting a cm 
struction upon the deed, but of superadding an equity controlling the esta 
and interest given by the deed.” Lord Cottenham in Scottish Union In-
Co. v. Quecnsberry (1842) 1 Bell's Sc. App. (Scot.) 183. Keithlcy v. \\... I
(1894) 151 III. 500, 42 Am. St. Rep. 205. 38 X.E. 149; Booth v. Robin- n 
(1880) 55 Md. 450; Campbell v. Dearborn (1872) 109 Mass. 130, 12 Am. It. 
071; Pond v. Eddy (1873) 113 Mass. 149; Sweet v. Parker (1871) 22 N .1. 
Eq. 453; lluoncker v. Merkey (1883) 102 Pa. 402.

The following remarks of Lord Eldon in Townshend v. Stangroom (1801 
0 Ves. Jr. (Eng.) 332, 22 Eng. Rul. Cas. 843, may be here referred to. - 
shewing the essentially different standpoints of courts of equity and con - 
of law with respect to the use of parol evidence. - Commenting upon t 
decision rendered by Buller. J.„ while sitting for the chancellor in Ilan 
Shearwood (1790) 3 Bro. Uh. (Eng.) 108. 1 Ves. Jr. 241, the learned ju-L 
observed: “Speaking with all the veneration and respect due to so great i 
judicial character, the point in which it seems to have failed is, that 1 
thought too confidently that he understood all the doctrine of a conn I 
equity. It cannot be said that because the legal import of a written agree 
ment cannot be varied by parol evidence, intended to give it another sen- 
therefore in equity, when once the court is in possession of the legal sen-1, 
there is nothing more to inquire into. Fraud is a distinct case, and perh: * 
more examinable at law; but all the doctrine of the court as to cases of u i- 
conscionable agreements, hard agreements, agreements entered into by n - 
take or surprise, which therefore the court will not execute, in tut be struck 
out, if it is true that, because parol evidence should not be admitted at law, 
therefore it shall not be admitted in equity, upon the question whet lie 
admitting the agreement to be such as at law it is said to be, the party shall 
have a specific execution, or be left to that court in which, it is admitted, 
parol evidence cannot be introduced.”
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assumed to he obviated. From the logical inference to which this Annotation, 
fact points it is impossible to escape by treating the juristic 
operation of the equity as being merely one of “control.” The 
recognition of the right based upon the equity virtually introduces 
an unexpressed condition into the contract, and, having regard 
to this consequence, it is merely juggling with words to assert that 
“variation” and “contradiction” do not result from the evidence 
which raises the equity.

(/>) Parol evidence admitted to shew the actual object of the 
transaction.—It has also been laid down that the general rule is 
not infringed by the introduction of parol evidence, because its 
function is merely to establish tin* “object” of the transaction,16 
or its “purpose,”1* or its “real nature.”17 The exact significance of 
these expressions is not altogether clear. But it seems difficult to 
escape the conclusion that the explanation which they suggest 
is merely tantamount to a declaration that parol evidence is com
petent as bearing upon the intention of the parties. In this 
point of view, it is clear that tin1 explanation cannot be regarded 
ns furnishing a sat isfactory rationale of the exception to the general 
rule which is created by allowing the reception of parol evidence 
for the purpose of affecting*the operation of one particular class 
of written contracts.

It has also been laid down that parol evidence is admitted for 
the purpose of shewing “the intended effect” of the writing or 
writings in which the contract is embodied; “that is, for the 
purpose of shewing whether the transat Lion was intended to ex
tinguish or to continue the transferee’s mortgage1 debts.”18 The 
theory underlying this statement is somewhat obscure; but it 
seems to be similar to that which is reflected in the expressions 
quoted above, and to be open to the same criticism.

fc) Parol evidence admitted to prove the real consideration of the 
absolute transfer.—The theory has also been put forward that the 
doctrine as to the competency of parol evidence is merely a 
special application of the rule which permits the actual considéra- . 
tionof a written contract to be proved by parol evidence.19 But

Bough v. Davis (1S77) 90 V.8. 332, 330, 24 L. ed. 775, 770. Similar 
phraseology was used in Brick v. Brick (1878) 98 V.S. 514, 25 I,, ed. 250 
(transfer of share of stock held to be a pledge only.)

••Thomas v. Kcutt (1891) 127 X.Y. 140, 27 N.E. 901.
Butler v Butler (1879) 40 Win. 430, 1 N.W. 70.

In .St real or v. Jones.(1824) 10 N.C. (3 Hawks) 423, the court quoted the 
statement in Powell on Mortgages, 151, that “the proof offered is not con- 
tti'lcred a variation of the agreement, but explanatory only of what it was 
meant to have been.”

•'Whitney v. Townsend (1809) 2 bans. (N.Y.) 249.
Hie doctrine was explained on this footing in Bowker v. Johnson (1808)

• 7 Mull. 12; McMillan v. Bissell (1880) 63 Mich. 66, 29 N.W. 737; Hyler 
x Nolan 1881) 45 Mich. 357. 7 N.W. 910; Bashinski v. Swint ( 1909) 183 Ga.
38. S.K. 152.
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Annotation, the conception t hut the terms upon which t he property transfert. <1 
by nil absolute instrument is to be held by the transferee are n 
part of the consideration within the meaning of that rule would 
seem to he one of very dubious soundness. It is apprehended 
that the consideration of a contract by which property is trans
ferred is merely the money or other valuable thing which 1 lie 
transferor receives from the transferee, or the transferor's exonera
tion from some liability which tin* transferee assumes, either 
provisionally or absolutely. If the word “consideration” should 
be construed as embracing also the conditions of an agreement, 
the general principle which forbids the introduction of parol 
evidence for the purpose of varying written contracts would he 
virtually abrogated. The correct view, it is submitted, is that the 
consideration of a transfer of property is a matter entirely distinct 
from the quest ion whether the transfer was made merely as a 
security. The two issues may in fact be presented as distinct 
and separate elements in the same case.

(d) Parol evidence admitted to shew the, fact of a loan. In 
one ease it was stated that “the extrinsic evidence is received, 
not to qualify or destroy the terms of the deed, but to establish 1 lie 
fact of a loan ; and this fact being established makes the deed, 
which would otherwise have been absolute, a defeasible con
veyance.”10 Hut this explanation does not furnish any reason for 
the existence of the unrestricted doctrine. It is merely expressive 
of a legal consequence which results from shewing that the trans
feror and transferee stood in the relationship of debtor and 
creditor after the transaction,—a circumstance, it should be re
marked, which is not regarded by all courts as conclusive proof 
that the written contract was intended as a mortgage. See 
$ 37, jxist.

(e) Parol evidence admitted to explain an ambiguity. In one 
ease a “ logical basis for treating, by the aid of parol evidence, an 
instrument according to the purpose mutually intended, regardless 
of the letter of the paper,” was found in the conception that 
“where ambiguity in a contract exists, which is developed by 
applying the paper to the subject dealt with, proof of the < ir- 
eumstances under which it was made to enable the court, to con
strue it as the parties intended, or proof by parol of that part of 
an entire contract which in partial execution was in the other 
features reduced to writing, should not be denominated variances 
or contradictions of the agreement.” *1 Hut it seems clear that the 
doctrine which permits the introduction of parol evidence to 
explain an ambiguity which is developed from the facts has no

*°Blakemorc v. liyrnxide (1K47) 7 Ark. 505.
«'Smith v. I‘finger (1905) 126 Win. 253, 2 Lit. A. (N.8.) 7K3, 110 Am Si. 

Hep. 911. 105 N.W. 476.
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relevancy where the question with regard to which such evidence 
is offered is simply whether the written inst rument under discussion 
does or does not express the whole of the agreement made between 
the parties.

i/) Concluding remarks.—It will he observed that each of the 
theories discussed in the preceding sub-sections is open to criticism 
upon some particular ground. If the objections suggested by the 
writer art1 well founded, two conclusions arc apparently unavoid
able, viz. (1), that the unrestricted doctrine is really irreconcilable 
with the rule which declares that a written contract cannot be 
varied or contradicted by parol evidence, and (2) that the only 
possible basis for that, doctrine is the conception of a constructive 
or quasi fraud which is explained in the preceding section.

13. General comments. —The doctrine now under considera
tion has sometimes been criticized as being not only unsound in 
a juristic point of view, but also undesirable upon the ground of 
expediency and public policy.** It is presumably upon these 
grounds t hat the reception of parol evidence has been prohibited 
by statute in New Hampshire and Pennsylvania. A passing 
reference to this aspect of the matter will suffice for the purpose 
of the present monograph. But a few remarks as to the validity 
of the position that tin- doctrine is juristically unsound will not be 
out of place.

The propriety of admitting parol evidence when it is offered 
for the purpose of proving actual fraud, is universally conceded.*» 
To the category of fraudulent acts the repudiation of an agreement 
that an absolute conveyance should operate merely as a mortgage 
was assigned at a very early date by the English Court of Chan
cery. See §§ 15, 16, post. It is also manifest that this doctrine 
logically involves the corollary that any act which the courts 
deem it expedient to treat as being fraudulent, even though it be 
in a merely constructive sense, should also be regarded as provable 
by such evidence. The situation presented is therefore one which 
merely imports the inclusion of another description of acts in the 
category of constructive frauds, and, as a necessary incident of 
that inclusion, the recognition of the admissibility of parol evidence 
to establish those acts.

It cannot be denied that a certain anomaly is involved in the 
notion that the mere repudiation of one of the terms of a contract

-2Sw, for example, Brantley v. West (1855) 27 Ala. 542; Fairchild v. 
Uasdall i 1859) I) Win, 392; Sweet v. Mitchell (1862) 15 Wis. 642. and Kiclmrd- 
s'in v Johnson (1876) 41 Wis. 103, 22 Am. Rep. 712; Hooves v. Abercrombie 
(1895) 108 .Ala. 538, 19 So. 41.

5,“l know of no case where parol evidence is not admissible to establish 
fraud, oven in the most solemn transactions and conveyances." Story. J., 
m Bottomlcy v. United States (1840) 1 Story, 152. Fed. Cas. No. 1.688.

Annotation.

10—29D.L.R.
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Annotation. may bv treated, even in a constructive sense, as a fraudulent act 
But a satisfactory reason for placing in a special category cases in 
which an instrument of transfer, absolute in form, is alleged to 
have Im'cii intended as a mortgage, is not far to seek. It is appre
hended that the true rationale of the exceptional inference which 
in such cases is predicated from the repudiation of a part of the 
contract is, that this inference represents one of the expedients 
which the English Court of Chancery has, from a very remote 
period, employed for the purpose of preventing the oppression m 
debtors by their creditors. The aphorism of the Hebrew moralist, 
that “the rich ruletli over the poor, and the lor rower is servant 
to the lender,",4 is no less applicable to modern, than to ancient, 
civilizations.18 The character of the unrestricted doctrine as one 
which operates for the protection of a class of persons which is 
peculiarly liable to be subjected to oppression has frequently been 
adverted to by tin- courts.»'' In this point of view it is apparent 
that the admissibility of parol evidence is, in the final analysis, 
predicated upon the same grounds as those which have led courts 
of equity to grant relief against the strict conditions of common- 
law mortgages, and also to protect mortgagors by establishing t In 
familiar rule that any stipulation which operates as a clog upon 
the right of redemption is invalid.

-‘The following remarks in Matthews v. Holmes (1853) 5 (Irani. < li 
(U.C.) 35, may he quoted: ‘it is very true, he (the grantee] might he t-.1.1 
it is a great fraud in him to claim the benefit of an absolute deed when In 
knows that nothing more than a pledge was intended; hut he might natur
ally answer that that was assuming the fraud against him without legal 
proof, in order to make the proof of it appear legal; and he might well remmi- 
strate that the first fraud was in the grantor attempting to destroy an honest 
deed by the viva voce evidence of false witnesses,—the very fraud which a 
statute has been wisely passed to prevent." But, for the purposes of tin 
present discussion, this balancing of the two descriptions of fraud does not 
afford much assistance to the inquirer.

“Proverbs, xxii. 7.
“In Vernon v. Bet hell (1761) 2 Eden (Eng.) 113. Lord Northingmii. 

referring to the rule which forbids the clogging of the equity of redemption, 
observed that “there is great reason and justice in this rule, for neocs-iton* 
men are not. truly s|>eaking. free men, but. to answer a present exigen-'x. 
will submit to any terms that the crafty may inqiosc iqion them. I "f 
a case in which this statement was quoted with relation to the docim - 
to the admission of parol evidence, see St real or v. Jones (1821) 10 V( 
(3 1 lawks) 423.

*7"The not inserting the clause |i.e.. of defeasance] in the deed was an im
position upon the mortgagor, but the reason was. that lie was in ui 
and therefore turned it into the shape of a purchase, but still he mean' 
a seeuriiv." Lord llardwickc in Baker v. Wind (1748) 1 \es. Sr. I n. 11

‘•Villens parol evidence can be admitted, the policy of the law will l> r"ji* 
étant I v evaded. Debtors, under the force of pressing-necessities, «u 
mil to almost any exact in is fbr loans of a trilling amount, compared will 
the value of the property, and the equity of redemption will elude tin -i 
of the court, and rest in the simple good faith of the creilitor. Pi< 1 ' 
Robinson i ls.V.1) 13 Val. IK'» See also Emerson v. Atwater (IW.ii . Mn 
•I McEwaii v. <Irtman :tt Mich. 326: ll:u»sam v Barrett D. M
Mass. 256: Stinehfiehl v. Milliken (1880) 71 Me 567: lb with v. H ' 
,|sso 55 Md. 41V.
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14. Points of contact between the restricted and unrestricted Annotation.
doctrines.—In any case where the essential fact alleged by the 
party who seeks to convert an absolute instrument of transfer 
into a mortgage is that he executed the instrument under the 
supposition, induced by the acts or words of the transferee, that 
it was to operate merely as a security, it would seem that a situa
tion is presented in which, generally speaking, the claim for relief 
might be based upon the conception either of actual or constructive 
fraud.28 This circumstance is probably accountable for some ex
pressions of judicial opinion which, if accepted as correct enuncia
tions of the law, would apparently render it useless to predicate 
any distinction between the restricted and unrestricted doctrines.*1 
Such remarks, however, as those adverted to in the footnote, are, 
it may be assumed, merely indicative of the extremely tenuous 
nature of the distinction, and strongly suggestive of the conclusion 
that a restricted doctrine which can be regarded as sustaining the 
admission of parol evidence in respect of conditions identical with

28“lt is determined, on the statute of frauds, that, if a mortgage is intended 
bv an absolute conveyance in one deed and a defeasance making it redeem
able in another, the first is executed, ami the party goes away with the defeas- 

I anve. that is'not within the statute of frauds.” Dixon v. Parker (1750)
I 2 Ves. Sr. -10, 255. Commenting on this passage in Campbell v. Dearborn 

(1872) 100 Mass. 150. 12 Am. Rep. 071. the court said: “This indeed is 
only one form of application of the general rule of equity that one who has 
induced another to act tq>oii the supposition that a writing had boon or would 
be given shall not take advantage of that act, and escajic responsibility him
self, by pleading-the statute of frauds on account of the absence of such writ
ing, which has been caused by his own fault."

In Hillock v. Frizzle (1863) 10 N.B. 055, decided in a jurisdiction in which 
I the unrestricted doctrine prevails, it was shewn, in addition to the fact of 

the antecedent understanding with regard to the nature of the transaction, 
that, on the morning after the deed was delivered, the grantee, u|hui being 

I asked whether lie had not promised that the grantor could redeem the land,
I admitted that he had. but said that hi* could break his promise. The trial
1 judge observed that “believing the evidence on the part of the defendants 

tn br true, as to the plaintiff's promise and his immediate repudiation of 
I it ii appears to me that he is chargeable with gross fraud and duplicity in
I obtaining the deed as a mortgage, and then claiming it as an absolute eon-
I voyance." The supreme court atfirined the decision, remarking that the 
I course pursued by the grantee at the hearing shewed that the words used by 
I the grantee after receiving the deed were not merely expressions of irrita- 
I turn, but that it was his settled intention to insist on the advantage which 
I the absolute form of the conveyance had given him.

Sff. for example. Russell v. Southard (1851) 12 How. (U.S.) 130, 13 L. 
oil. '127. where the court, after stating its inability to jieroeivo that the Ken
tucky doctrine which affirms that “oral’ evidence is not admissible in opposi
tion tu the legal import of the deed and the positive denial in the answer, 
unless a foundation for such evidence bad been first laid by an allegation, 
ami some proof of fraud or mistake in the execution of the conveyance, or 
«une vice in the consideration,” differed from the doctrine accepted bv the 
Federal Supreme Court, proceeded thus: ••The inquiry still remains, \Vhnt 
amounts to an allegation of fraud, or of some vice in the consideration'.' and 
ii is the doctrine of tlws court that when it is alleged and proved that a loan 
on security was really intended, and the defendant sets up the loan as a 
payim iii of purchase money, and the conveyance as a sale, both fraud and 
it vici m the consideration are sufficiently averred and proved to require a 
court of equity to hold the transaction to be a mortgage.”
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Annotation, those to which the unrestricted doctrine is applicable is scarcely 
worth maintaining. In a logical point of view, of course, the 
distinction between the two doctrines is real enough, and there is 
specific authority for the view, that the mere refusal of a transferee 
to perform a parol agreement to reconvey the given property does 
not constitute fraud within the meaning of the restricted doctrine.30

V. Doctrine adopted in England and Scotland.
15. English decisions rendered with reference to contracts 

made before the statute of frauds became operative.—Some of 
the early cases indicate that before the enactment of the statute 
of frauds in 1078, the court of chancery had already recognized 
the admissibility of parol evidence for the purpose of shewing 
that a conveyance absolute on its face was intended by the parlies 
to operate as a mortgage, and that the application of the doctrine 
thus adopted was not restricted to cases in which one of the general 
grounds of equitable relief adverted to in subtitle II. ante was 
alleged.1 The precise theory upon which such evidence was re
garded as being competent is not shewn by the rej>orts; but from 
the first of the cases cited under the following section, it is manifest 
that the rationale of the doctrine applied must have been the same 
as that which has been always specified in the more recent de
cisions, viz., constructive or quasi fraud. Having regard to the 
fact that the statute of frauds was not a factor in these cases, it 
is obvious that the only rule of positive law which was contravened 
by the admission of parol evidence was that which declares 1 liât 
the terms of a written contract cannot be varied or contradicted 
by such evidence. Rut this aspect of the matter is not adverte d 
to in any of the reports.

,0Hnrper v. Harper (1808) 5 Bush (Ky.) 170.
•In Copleston v. Boxwill (1000) 1 Ch. Cas. 1, there was evidence to the 

effect that the grantee had declared several times after the conveyance that 
he knew not how long he should enjoy the said lands in question, and that 
he would take his money with interest. Foster, Ch. J. (sitting in the absence 
of the chancellor), did not make any gpeeific ruling with regard to the com
petency of this evidence, the case being referred to he determined by the par
ties themselves. In Gorey's Case (1095) 3 Salk. 241. the case is referred to 
as one in which the court ^doubted.” But this seems to be a mere inference 
of the later reports.

In Thornborough v. Baker (1075) 3Swanst. 031. 1 C'h. Gas. 283, 2 Freem. 
Ch. 143, 18 Eng. Rul. Gas. 231, Lord Nottingham observed, arguendo: "If 
the purchase money had not been near the value of the land, that ami such 
like circumstances might have made it a mortgage.”

The following cases were decided after the statute came into force, hut 
had reference to instruments executed prior to that time.

In Talbot v. Braddill (1083) 1 Vern. 183, the plaintiff, being seised in 
possession of land of £15 i>er annum, and in reversion of certain other lands 
of about £25 i>er annum (one of these estates being subject to encumbrances 
in consideration of £320, demised, in 1057, those lands to the defendant for 
ninety-nine years, at 5s. per annum rent, u|H>n condition that if the plaintiff 
or his heirs should pay the defendant £380 the 25th of March, 1088, then the 
conuzees should stand seised to the use of the plaintiff and his heirs, and the 
plaintiff covenanted for the defendant's enjoyment accordingly. A few years
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16. English decisions rendered after with reference to con
tracts made after the statute of frauds became operative.—
By the 4th section of the statute of frauds, which was enacted in 
1078, it was declared that no person could be charged upon any
afterwards the value of the laud su demised was augmented to 1*4.') |M*r an
num. through the demise of two of the life tenants. Twenty-five years 
after the eonveyanee, the plaintiff brought his hill to lie admitted to redeem 
the premises, and to have an account of profits from the date of the deed, 
alleging that though the deed was in that form, yet it was nevertheless agreed 
between him and the defendant that it should he a mortgage, and redeem
able at any time U|>on payment of £320 and interest. Although there was 
no proof ol any other agreement than the deed, and there was a bond to |>er- 
form the covenants of the deed, and hough it appeared that the estate 
consisted much in old buildings and a .11, and that the defendant hail laid 
out about 1100 in repairs, yet in regard the plaintiff's mother died within 
three years after the deed, whereby the revenue exceeded the interest of 
the money, North, the lord keeper (afterwards Lord (luildford), thought this 
an unreasonable bargain, and decreed an account of the profits ah origine 
aiid a redemption on payment of what the profits fell short of tin* £320 and 
interest, and appointed the same to be paid at a day certain, and not to ex|>ect 
till 1688, according to the condition of the deed. On rehearing before Lord 
Chancellor Jeffrey, 1 Vern. 304, this decree was affirmed with some varia
tions, immaterial for present purposes.

In Harrell v. Sabine (10X4) 1 Vern. 268, 3 Sulk, 241. in support of the plain
tiffs contention that the deed in question was a mortgage, it was urged, first, 
the overvalue. Secondly. That Sabine was at the charge of the convey
ance. Thirdly. That the purchaser had declared that if Sabine would 
repay his money within a year and a half, and give him a specified sum for 
his pains, Sabine should have his estate again. On the other side it was 
answered that the overvalue was not so great as was pretended, and that 
this had till the forms and steps of an absolute purchase, there being first 
express articles for an absolute purchase, and then a conveyance made in 
pursuance of those articles, and possession delivered immediately upon 
execution of the conveyances. Lord (luildford said he was fully satisfied that 
it was not originally a mortgage, but an absolute purchase, but believed 
Sabine might complain he hail sold his estate too cheap, and that thereupon 
Mr. Serjeant Harrell might declare, if he would repay him his money within 
one year, and give him 1100 for his pains, that he should repurchase his 
estate. The bill was dismissed.

In Manlove v. Bruton (1688) 2 Vern. 84, where there was an absolute 
conveyance, but the purchaser had by a contemporaneous deed agreed to 
reconvey if the vendor paid a specified sum at the end of one year, the master 
of tin- rolls allowed tin? vendor’s assignee to redeem after twenty years. Hut 
in this instance relief was apparently granted on the theory that the two in
struments together constituted a mortgage. The re|x>rt does not refer to 
any parol evidence.

In Jason v. Lyres (1680) 2 Ch. Cas. 35, where land which had previously 
been leased for 500 years to secure a debt chargeable upon it was conveyed 
by a deed containing a provision as to the surrender of the lease upon pay
ment of the debt, the transaction was held to be a mortgage. Parol declara
tions offered on both sides were not received. The report does not shew 
whether they were rejected on the ground of an assumed general principle 
that parol evidence was wholly inadmissible for the purpose of controlling 
the terms of a written contract, or on the ground that tne transaction was 
regarded as being a mortgage in point of law. Having regard to the deci
sions cited, supra, and also to the fact that on its face the conveyance was 
intended as a security for a debt, the latter supposition is apparently the 
correct one. In this point of view the rejection of the parol evidence was not, 
as had been suggested, inconsistent with modern practice (1 Cooke, Mortg. 
p. 23). Such evidence wits deemed to be inadmissible simply because tin* 
undisputed facts created an irrebuttable presumption as to the character 
of the transaction.

149
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Annotation, “contract or wile of land, or any interest in or concerning tin- 
same,’* unless the agreement, or some memorandum or non- 
thereof, was in writing and signed by the party to be «barged 
therewith, or some other person by him lawfully authorized. As 
the conversion of an absolute conveyance into a mortgage by 
means of parol evidence involves in effect the establishment of an 
unwritten defeasance agreement, it is clear that, under the pro
vision, if it had been strictly and literally construed, courts of 
equity would have been debarred from granting this description of 
relief. But soon after the statute came into force Lord Notting
ham (who, it should be noted, had himself framed it), explicitly 
rejected this view, on the ground that a grantee who ri i-d 
his promise to allow redemption was guilty of fraud, and that the 
statute was not intended to inhibit the proof of fraud by means 
of unwritten evidence. *

•“Where a man treated to lend money on a mortgage, and the coin- v- 
ance proposed was an absolute deed from the mortgagor, and a deed of 
defeasance from the mortgagee, and after the mortgagee had got the com-y- 
anee he refused to execute the defeasance, yet my boni Nottingham decreed 
it against him on the fraud after the statute." This is the effect of an anony
mous ease (of uncertain date, but earlier than 1(182, the year of bord Not
tingham's death), as stated by Lord Chancellor Parker in Maxwell v. Mount- 
acute (1719) Pree. in Ch. 52(1. where the actual question involved was tin- 
right of a woman to enforce, after the marriage, a parol promise made by 
her husband before the marriage, that he would settle all her property upon 
her. A plea of the statute of frauds was allowed at tip- first hearing; the 
chancellor observing “where there is no fraud, only relying on the honor, won! 
or promise of the defendant, the statute making these promises void, equity 
will not interfere." The bill was then amended, setting forth other facts, 
and also setting forth a letter of the defendant. This letter was regarded 
by the chancellor as taking the case out of the statute. The ease itself, 
therefore, affords no authority for admitting parol evidence to shew that an 
absolute deed is intended as a mortgage, but the reverse. Sec the remarks 
of the court in Conner v. Chase (1843) 15 Vt. 764.

The decision of bord Nottingham was also alluded to by bord llardwieko 
in the following terms: “A man intended to make a mortgage of his estate 
by two different deeds, the one an absolute one, the other a defeasance upon 
payment of the mortgage money, which was the old way of making mort
gages (Cotterell v. Purchase (1735) Cas. t. Tail). 04), he executed the abso
lute conveyance, but when he had so done, the other party refused to exe
cute the defeasance, but the court, without any difficulty, decreed him to 
do it." Young v. Peachy (1741) 2 Atk. (Kng.) 258.

In Walker v. Walker (1740) 2 Atk. (Kng.) 98, the same judge, arguendo, 
put the question: “Suppose a person who advances money should, after 
lie has executed the absolute conveyance, refuse to execute the defeasance, 
will not this court relieve against such fraud?"

For other statements of the effect of boni Nottingham’s decision <ce 
Maxwell's Case (1719) 1 Kq. Cas. Ahr. 20, pi. (5), 2 Kq. Cas. Abr. 592, pi «1

In Cotterell v. Purchase (1735) Cas. t. Tall). «11, the plaintiff and her 
sister being seised of an estate its joint tenants, the plaintiff by leas- and 
release, in consideration of £'104, conveyed the moiety to the defendant and 
iiis heirs; but it was admitted that the conveyance, though absolute in law, 
was intended by the parties as a mortgage, to he redeemable on payment of 
the mono;, with interest. Sometime after, in the year 1708, those deeds 
were canceled, and in consideration of a farther sum, which made up the 
whole to £184, she conveyed the estate in manner as before, but with this 
farther covenant,—that she would not agree to any division or partition of

A:A
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Towards the end of the eighteenth century the soundness of 
the doctrine thus laid down was questioned by an equity judge
the estate, or make, or cause to he mai le. any division or partition thereof, 
without the consent of the defendant. At the time of this conveyance the 
plaintiff's sister was in possession of the whole estate, and so continued till 
the year 1710. when the defendant turned her out of possession of the moiety 
h\ cjaetment; and from that time lie enjoyed it quietly till 1720. at whic h 
time the plaintiff filed her bill to be let into redemption The master of the 
rolls was of opinion that the deeds of I70N amounted to an absolute convey
ance, and dismissed the bill.. This decision was affirmed by Lord Talbot, 
who reasoned thus: “The case is something dark. The first deed is admitted 
to he a mortgage; and the second is made in the same manner excepting an 
odd sort of covenant, which is the darkest part of the case; for. to sup|x>sc 
that it is an absolute conveyance, and to take a covenant from one who had 
nothing to do with the estate, makes both the parties and covenants vain and 
ridiculous. But then it will be equally vain and ridiculous if you suppose 
tiie deed not an absolute conveyance, so that it is of no great weight, and must 
bo laid out of the question. Then, as to the circumstances, on one side has 
been shewed an account stated of money received; and it is" there said so 
much received on account of purchase money, and in another general account 
the sum of £184 is called ‘purchase money.’ Then, as to the agreement in 
1710, that if the plaintiff had a deeire for it, she should have her estate again 
upon payment of the money with interest, and the costs he had been at ; this 
shews it was not redeemable at first. (BarrelI v. Sabine ( 1084) 1 Yern. 268, 
3 Salk. 241.) There have been strong proofs on both sides as to the value. 
One has shewn the rent to be but £27 per annum, and then deducting one 
third out of it for the dower of the plaintiff's mother, a moiety of what re
mains is near the value of the money paid. The other side has shewn the 
rent to be £40 per annum. But I rather give credit to the first, because it 
is certain the dower was hut £0 |ier annum. So that, upon the whole. I 
am inclined to think this was at first an absolute conveyance. Had the 
plaintiff continued in iiossession any time after the execution of the deeds. 
I should have been clear that it was a mortgage; but she was not. Vnd 
her long acquiescence under the defendant's jiossossion is, to me, a strong 
evidence that it was to be an absolute conveyance; otherwise, the length of 
time would not have signified, for they who take a conveyance of an estate 
as a mortgage, without any defeasance, are guilty of a fraud (Bacon’s Tracts. 
371: ami no length of time will bar a fraud." The statement as to the taking 
of a conveyance as a mortgage is obviously merely an abbreviated reiteration 
of the doctrine referred to in the cases cited above. But it seems that this 
doctrine cannot, as the rejHirt indicates, and as has been affirmed by the 
court in St real or v. Jones (1824) 10 X.(\ <3 Hawks) 423, be sustained by 
anything hi Bacon’s Tracts. On p. 37 of that work (2d ed. 1741), it is 
observed: “This rule faileth in covinous acts, which though they be conveyed 
through many decrees and reaches, yet the law taketh head to the corrupt 
beginning, and count et h all as one entire act.” The rule referred to is, "It 
were infinite for the law to judge the causes of causes, and their impulsions 
one of another; therefore it content et h itself with the immediate cause, and 
judge!h of acts by that, without looking to any further degree." The con
clusion suggested is that the citation of the Tracts is misplaced,- that it 
really applies to the clause, “no length of time will bar a fraud." and not to 
the one which precedes it. For this information as to the Tracts and the 
suggestion as to the real bearing of the citation, the writer (to whom this work 
is not accessible), is indebted to Mr. Edward B. Adams, the Librarian of the 
Harvard Law School.

hi Baker v. Wind (1748) 1 Yes. Sr. 160, the father of the plaintiff mort
gaged an estate to the defendant, and by articles they agreed that the mort
gagee, upon being reimbursed what he advanced, and £50 over, for such im
provements as he might jxissibly make, he should reconvey ; but this clause 
was not inserted in the deed of conveyance, the mortgagor, upon account of 
bis erediiors, being willing it should ap|>ear as a purchase; and by subsequent, 
facts and agreements it appeared in proof that the defendant admitted it,

Annotation.
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of no very high authority. * In one case he even treated it as being 
applicable only in cases where a foundation for the admission of 
the parol evidence could be laid down by written evidence.*
to Ik* a redeemable estate, and it hud been referred to arbitrator*, who, though 
they did not choose to make an award, vet were of opinion that he should take 
the money, and give up the estate. The mortgagor’s son. within a year after 
he came of age. but twelve years after the transaction, brought tliis hill to 
redeem. Defendant relying upon Cottrell v. Purchase, supra, Tall», til. it 
was insisted that he should neither be redeemed, nor come to an account after 
so long a time. Hut Lord Hardwicke said: “This is the strongest ease that 
ever came before me for the decreeing a redemption, where that redemption 
was controverted, and also to make tne mortgagee, who opposed it, not only 
lose, but pay costs; there being such a series of t. .suctions in which it was 
constantly admitted to be redeemable, as it clear!) was. The not inserting 
the clause in the deed was an imposition upon the mortgagor; but the reason 
w as that he w as in distress, and therefore turned it into the shape of a purcha.-v: 
but still he meant it as a security. The value of the estate does not appear: 
but if he. as a friend to the mortgagor, thought fit to take it as security, lie 
did it with his eyes open, and the redemption cannot be prevented; and when 
ever the court finds such a clause as this, it adheres to it strictly, to prevent 
the equity of redemption from being entangled to the prejudice of the mort
gagor. And the getting a further sum of £50. inserted upon a mere pretense, 
for whether he improved or not (w hich was in his election) he was to have the 
£50, is an evidence of hardship put on him; then surely twelve years is not 
sufficient to bar a redemption. Hut the present plaintifT was a minor all 
that time, which in cases upon the statute of limitations is always deducted; 
nor did it rest as a thing undemanded.“

In Dixon v. Parker (1750) 2 Ves. Sr. (Eng.) 210, the bill charged that 
there was a draft of a defeasance made, intended to be executed; but that by 
contrivance and management of (ïarland it was not executed at the same 
time with the deeds, but put off to another time, and that Garland. having 
got the absolute conveyance, would not let the defeasance be executed. Lord 
Hardwicke said: “Un Parker there is no imputation; it seems to be the act of 
his steward. Hut the bill is not adapted to this case, but to another; charg
ing expressly that there was a preparation, not an execution, of a defeasance, 
which was taken into the custody of Garland, who hindered the execution; 
and on that head is the relief prayed, which would make it the case of a mort
gage with defeasance, as the old way of transacting was. It is determined 
on the statute of frauds that if a mortgage is intended by an absolute convey
ance in one deed, and a defeasance making it redeemable in another, tne 
first is executed and the party goes away with the defeasance; that is not 
within the statute of frauds

"In Whiting v. White (1792) G. Cooper 1, 2 Cox, Ch. Cas. 290, Pepper 
Arden, M.R., observed: “I will not lay it down in this case that no parol 
evidence shall ever be admitted, because this case does not call for it, though
1 should be glad to find it so ruled, and the case of Perry v. Mnrston ( IT*".
2 Hro. ( 'h. 397, itself is strong evidence of the wisdom of the statute of frauds." 
Hut this expression of opinion was disapproved by Plumer, V.C., in Hecks 
v. Postlethwaite (1H15) G. Cooper 161.

4In Grippe v. Jee (1793) 4 Hro. Ch. 472, he argued thus: “It is clear from 
the written evidence that the agreement really made between the parties 
was not that stated by the deed; will not that be sufficient to let in the parol 
evidence? In Irnham v. Child, 1 Hro. Ch. (Eng.) 92, 2 Dick. 554, Lord Thur- 
low laid down the rule very clearly, that the omission must be proved to Ik* 
either by fraud or mistake in order to introduce the parol evidence. Here 
is that equity dehors the deed which he required. Here is evidence from 
the parties themselves, that the transaction was not what the deed pur
ports it to Ire; this introduces Hunt’s evidence, and he accounts for its being 
made an absolute conveyance, and makes it clear that the Rogerses were 
intended to be trustees, and that it was a pious fraud, as it was thought let
ter they should not ap|rcar such; and the plaintiffs may clearly come fora
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But otherwise the precedents relating to the doctrine are quite 
harmonious.6

17. English decisions concerning the admissibility of parol
evidence in actions at law.—Early in the nineteenth century it 
was held that, in an action of trover brought for a ship by the 
assignees in bankruptcy of the owners against the assignee in 
bankruptcy of persons to whom a bill of sale of tin* ship had 
been executed, it was not competent for the plaintiffs to avail 
themselves of a parol agreement, to the effect that the real 
consideration of the instrument was that the ship was to be a 
security for future advances to be made by the grantees to the 
owners, but was to remain in the possession of the owners until 
they made default in providing for the payment of the advance. 
So far as the owners of the ship were concerned such an agreement 
was “in contradiction of their own deed,” and their assignees 
were in this respect in no better situation.8 As evidence of the 
parol agreement thus excluded would clearly have been admissible 
in an equitable suit, this decision may be regarded as being in 
effect illustrative of a difference between the rules of law and 
equity. But this aspect of the matter was not alluded to.

On the other hand, in several later cases, parol evidence was 
declared or assumed to be admissible for the purpose of shewing 
that the transactions in question were mortgages or pledges.7

redemption. The whole has arisen from the bankruptcy of Rogers.” The 
written evidence introduced consisted of certain entries in the account hooks 
"f "lie of the grantees, and a note and bond by which the widow of that 
grantee and the other grantee1 acknowledged themselves to be trustees of 
the grantor’s estates.

Mn addition to the cases cited in note, 1, ante, see the following: Yates v. 
Hambly (1742) 2 Atk. 3GO (defendant held to he entitled to an absolute 
estate, though it was “an exceeding dark transaction"); England v. Cod- 
rington (176S) 1 Eden 169; Perry v Marston (17SS) 2 Bro. Ch. (Eng.) 397, 
- Cox. Ch. Cas. 295; Barron v. Martin (1815) (1. Cooj>er 192, 2 ('ox, Ch. 
C:uv 290; Williams v. Owen (1840) 5 Myl. <* C. (Eng.) 303, 12 L.J. Ch. N.S. 
207. 5 Jur. 114; reversing 10 Sim. 3H6; Tull v. Owen (1840) 4 Young »V 
Exrli. 192, 9 L.J. Exch. n Eq. N.S. 33: Barnhart v. Greenshields (1853) 9 
Moore 1*. C.C.N.S. IS. affirming 3 Grant, Ch. (U.C.) 1; Holmes v. Mathews 
11855) 9 Moore 1*.C.C.N.S. 413, affirming 5 Grant, Ch. (U.C.) 1; Alderson 
v White (1858) 2 De G. A J. 105, 4 Jur. NT. 125. 6 Week. Rep. 242; Man- 
chest it, S. & L.R. Co. v. North-Central Wagon Co. (1888) L.R. 13 App- 
Ca> 554, 58 L.J. Ch. N.S. 219. 59 L.T.N.S. 730. 37 Week. Ren. 305, 5 Eng. 
Hul. Cas. 42, per Lord Macnaghten, (arguendo); Fee v. Cobine (1847) 11 
•r E<| Hep. 40G; Lincoln v. Wright (1859) 4 De G. A J. 16, 5 Jur. N.S. 1142, 
i Week. Hep. 350; Douglas v. Culverwell (1802) 4 De G. K. A J. 20. 6 L.T. 
N S 272, 10 Week. Rep. 327, affirming 31 L.J. Ch. N.S. 6ft, 543, 8 Jur. N.S. 
29, 3 Gilt 251.

•Robinson v. M’Donnel| (1818) 2 B. A Aid. 134, 5 M. A S. 228.
In Allenhv v. Dalton (1827) 5 L.J.K.B. 312 (assumpsit), where the con

tract involved provided for the surrender of a copyhold, and included a 
defeasance agreement, circumstantial evidence (not stated except the pay
ment of interest by the surrender) was admitted in an action of assumpsit, 
for the purpose of shewing the transaction was really a mortgage.

In Myers v. Willis (1855) 17 C.B. 77. an action for damages resulting 
from the failure to transport a cargo, the court citing an equity case, admit-

Annotation.
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Annotation. jn 11(>ll(. ()f those eases was any reference made to the earlier 
decision mentioned above.

18. Scotland. -In Bell's Com. § 2257, the law is stated time 
“Written evidence alone is competent in bargains and convex- 
anew of land, and in proof of trust. Parol evidence is not sulli- 
cient, and so is excluded, as proof to establish (inter alia) . .
the qualification or alteration of a written agreement. Bui this 
doctrine is subject to an exception when the written contract is 
challenged for fraud or error." The “fraud" hero mentioned 
apparently connotes only actual fraud. Professor Bell makes no 
reference to the English doctrine under which the admissibility 
of parol evidence for the purpose of converting an absolute con
veyance into a mortgage is predicated upon the conception of a 
constructive fraud. See § 11, ante.

ted evidence which shewed that the hill of sale in question was accompanied 
by ii latter stating it to be executed as security, and had been accented mi 
those terms, and also that the consideration of the instrument was inadcqu:u<- 

In t'iardner v. Cazenove (1856) 1 llurlst. & X. 423, 20 L.J. Kxch. N > 
17, 5 Week. Hep. 195 (decided with reference to the provisions in the merchant 
shipping acts, anterior to that of 1H54). where the point involved was the 
right of the vendee of a ship to the freight carried by it. the vendor testifieil 
that a member of the firm to which she belonged, when verbally requested 
by the vendee to renew a bill given for the purchase price, refused to do sn 
unless tin* applicant would pledge himself to procure the transfer as a secur
ity if the second bill was not paid, and that, if the bill had been paid, the ve n
dor had no right to the vessel. Replying to the contention of counsel tbut 
such evidence had been improperly admitted in a court of law. Watson. 1$ 
said: “Both at law and in equity, although an assignment (of a ship * i< also- 
lute in the face of it, the court may look and see whether it is by way of pie Igv

11 'll!' Ward v. Heck (1*63) 13C.B.N.S. (068) 32 L.J.C.P.N.S. 113. 9 .hr 
X.S. 912. it was held that § 66 of the merchant shipping act, 1854 ( 17 «X Is 
Viet. chap. 104). did not preclude the owner of a ship who had executed an 
absolute transfer of his interest therein, from shewing that the real intentkui 
of it was to give the transferee only a security by way of mortgage for an 
advance of money. This case and the preceding ones were followed in The 
Innisfallen (1866) L.R. 1 Adm. & Keel. 72.

In Hraddock v. Dcrisley (1858) 1 Post. & l. 60. an action of eject ment, 
both the plaintiff ami the defendant claimed to have purchased the premi-■<. 
and the defendant had in fact had them knocked down to him at an aucti.ui; 
but the plaintiff had paid the deposit and the purchase money, and had the 
estate conveyed to him. The case for the defendant was that the plaint iff 
was to advance the money to him for the purchase, and that the estate should 
he conveyed to the plaintiff Only by way of mortgage. Wightman, I thus 
directed the jurv: "The question for you is whether the plaintiff was tbe 
real purchaser of the premises, and the defendant had been in possession ;e 
his tenant, or whether there was an understanding between them that the 
defendant was to be the purchaser, and the premises were to be assigned 
the plaintiff only as security for the purchase money.” So far as the report 
shews, it was not contended by counsel that parol evidence was admi-il.le 
only in an equitable suit. Commenting upon Jhe language of Wight m m. 
I the reporter remarks in a note: "This might not have been a legal answer, 
as the estate had passed (see Feret v. Hill. 23 L.J.C.P.N.S. (Kng.) IV». I » 
C B 207, 2 (’.L.R. 1366. 18 Jur. 1014, 2 Week. Rep. 493) but on a lull t» 
hâve the estate conveyed to the defendant, the court of equity would desire 
to have the question of fact determined, and probably by a jury; so that 
practically, it was the substantial question, if any, to be tried. ’
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That doctrine, however, was applied by the House of Lords Annotation, 
in a case in which a Scotch decision was affirmed.8 The theory 
iijxiii which that decision proceeded is not stated in the report ;
Imt the conclusion that it was the same as that adopted by Ixml 
Cottenham in his judgment may reasonably be drawn from the 
fact that neither he nor the counsel who represented the appellant 
suggested that the law of Scotland differed from that of England 
with respect to the admissibility of parol evidence.

17. Doctrine adopted in British possessions.

19. Supreme Court of Canada. —The competency of parol 
evidence for the purpose of converting an absolute conveyance has 
been affirmed in unqualified language1 by the Supreme Court of 
Canada.1

20. Upper Canada and Ontario.- -In what appears to be the 
earliest of the reported cases which bear upon the subject, the 
decision that the deed in question was intended by the parties to • 
operate as a mortgage proceeded simply upon the ground that the 
intention in that regard was dedueible from certain elements of 
direct and circumstantial evidence.1 The court made no reference 
to the limitations upon the admission of parol evidence which 
were afterwards established. The rationale* of another case de
cided during the same year is indicated by the following statement 
of the court: “There has been such a dealing upon the faith of the 
contract sought to be established as obliges us, upon the clearest 
principles of justice, to admit evidence of that contract, and 
enforce its complete observance.” * The doctrine relied ui>on in

■Scottish U. Ins. Co. v. Queensberry (1S42) 1 Bell Sc. App. Cos. 183.
'In Hose v. Hickey (unreported), the effect of which is stated in Cosscls*s 

Dili. p. 535, it was held that parol evidence was admissible to shew that the 
absolute conveyance was intended to take effect as a mortgage. It was also 
declared that the judgment of the court Mow. so far as it proceeded on the 
ground that the testimony of the plaintiff, ('. II. Rose, required confirmation, 
was correct, and ought to he affirmed. The decision appealed from was 
rendered in Ontario (1878) 3 Ont. App. Hep. 309. (See next section, note 
s. post.) But no opinion was expressed as to the peculiar doctrine applied 
in that Province.

For another which indicates an acceptance of the unrestricted doctrine, 
sec McMieken v. Ontario Bank (1891) 20 Can. S. C. 548.

In Robinson v. Chisholm (1894) 27 N.S. 74, a Nova Stmt in decision in 
which the admissibility of parol evidence was asserted without any qualifi
cation was affirmed; but no allusion was made by the supreme court to this 
aspect of the case.

-Stewart v. Horton (1850) 2 Grant, Ch. 45. The circumstances relied 
upon were, that the consideration was inadequate, that the assignment was 
one made by an imprisoned debtor to his creditor, and that certain witnesses 
IiihI testified that tne agreement was one for security merely.

be Targe v. De Tuyll (1850) 1 Grant, Ch. 227. Blake, Ch., said: "It 
is true that in cases like that now under our consideration, imssession is not 
changed upon the contract, but jKissession is continued in direct opposition 
to the written contract; and one feels strongly that 4o suffer a mortgagor 
who continues in jiosscssion under a parol contract for redemption, to be
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this instance may be regarded as representing one particular 
phase of the more comprehensive one which was exi>oundcd in 
several eases decided during the next few years. The effect of 
those cases is that, for the purpose of proving that an instrument 
of transfer, absolute in form, was intended to operate as a mort
gage, parol evidence is not admissible unless a foundation for its 
admission has first been laid by the introduction of testimony, the 
quality of which is defined by such statements as the following: 
that the party who alleges that the transaction was a mortgage 
must “shew by something which does not depend upon parol 
evidence that there is reason to believe the instrument does not 
truly speak the agreement made;”« that “there must be < vidence 
of some fact—something done that cannot be accounted for other
wise than by inferring a new and different agreement than the
treated aw a trespasser and charged with rents and profits, would he to sanc
tion a fraud as flagrant as could occur in any ease that can he suggested. Mut 
whatever the result may be, where continued poMCMiion is the only circum
stance u|hiii which the admission of parol testimony is rested, we think that 
no douht cun exist where the parties have so dealt as to render such con
tinued possession clearly referable to the parol agreement—as for instance, 
by the demand and payment of interest, or the demand and payment of the 
debt, or any portion of it, which has been the ease here. S»*e also the 
remarks of Spragge, V.C., on the second hearing of the case, 3 Grant, Ch. 3W» 

•Howland v. Stewart ( 1S50) 2 Grant, Ch. 61. In the judgment delivered 
for the court, Burns, J., said: "Assuming for the present that the evidence 
does clearly prove that the defendants <Md agree to execute such a bond as 
stated, the question is whether parol evidence is sufficient to establish what 
the plaintiff contends for; or rather, the true wav to look at it is, treating the 
plaintiff's case as true, according to the legal effect of his statements when 
taken altogether, can an agreement, resting entirely in parol, to execute a 
bond for reconveyance at a future period, he received to control the positive 
effect of the conveyance? Or, in other words, can the nonexecution of such 
bond at the future period, whenever that may he, In- treated as such a fraud 
that parol evidence of the agreement may In* received to control the effect of 
the conveyance? We understand the plaintiff to rest his case upon the pro
position that in all cases where the question is mortgage or no mortgage, parol 
evidence is admissible, and that such evidence is receivable to shew that an 
agreement or defeasance was afterwards to lx* executed; that is, what was 
necessary to constitute the transaction a mortgage was agreed to Ik* reduced 
to writing, and consequently equity would consider an agreement to reduce 
the agreement to writing ns a matter outside the statute of frauds. There 
is no pretense that the deed was obtained upon any other footing than that 
of u verbal promise to execute a bond at a future period, and the fraud con
sists in the defendants not |>erforming that promise. No fraud was commit
ted at the time'of the execution of the conveyance, nor does the plaintiff pre
tend there was anything unfair at that time. He executed the deed, well- 
knowing what the contents were and their effect, and did so on the defen
dants’ promise to execute u bond at a future time. The fraud of the defen
dants was therefore committed when they refused to execute the bond, and 
the plaintiff's cose is in fact an attempt to carry that back to the time of the 
giving of the conveyance, and to engraft upon the conveyance, for the pur
pose of controlling Its legal effect, the subsequent fraud of the defendants in 
refusing to comply with their agreement; the evidence of that agreement rest
ing entirely in the recollection of witnesses, without any manifestation by 
writing in any way, or any acts of the defendants inconsistent with what the 
deed piu-jwrts to be u|mui the face of it. We find no case where a court of 
equity lias decreed tlie |ierformance of such an agreement as the plaintiff 
states and denied by the defendant, and can nowhere discover any authority or
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deed imports;”6 that parol evidence is only admissible “after 
il lias been made manifest by written evidence legally admissible, 
or by the conduct or admission of the party, that the transaction 
could not have been such as the deed represents it to have been;”* 
that, “if a foundation had been laid for the reception of parol 
evidence by proof of any fraud charged against the defendant, 
in declining to execute a defeasance which he had agreed to execute, 
or in obtaining the deed in its present terms by any deception or 
contrivance; or if facts had been proved from which the court 
could see clearly that the conduct of tin1 parties since the assign
ment had been inconsistent with such a transaction, as the deed 
alone would import, then parol evidence might have been admis
sible to explain the real intention of the transaction;”7 “that 
there may be facts shewn, either by written or verbal evidence,
principle which can be adduced to supixirt. such a case. . . . There is
no doubt that in cases of accident, mistake, or fraud, courts of equity are con
stantly in the habit of admitting parol evidence to qualify and correct, and 
even to defeat the terms of written instruments; but the plaint iff, in our opin
ion, misapplies in this case the effect of the cases decided on these heads. If 
we were to hold that simply to prove an agreement to give a defeasance at a 
future time, and that the not giving it was such a fraud that equity would 
decree s|iecific performance of it, we are quite sure it would be so held for the 
first time. We can discover no principle which applies to mortgage cases 
different from other cases, as to the reception of parol proofs, but in every 
case where parol evidence has been received, there has been something inde
pendent of the parol evidence to shew the transaction different from what 
the deed expresses before the proof is let in, and then the evidence is receiv
able for the pur|K>se of explaining the transaction. The whole current of 
authority shews this to be so, and it at once explains the grounds upon which 
equity acts, and proves that no conflict whatever exists between the two 
jurisdictions in the reception of such proofs.

Kjrcenshields v. Barnhart (1851) 3 Grant, Ch. 1.
•Matthews v. Holmes (1853) 5 Grant, Ch. 32, reversing 3 Grant, Ch. (V.C.) 

370. There Robinson, ( *h. J., said : “We cannot properly accede, 11 lank, to the 
broad way in which it has been stated in argument, that parol evidence may 
always be received to vary or contradict a deed upon the question of mortgage 
or no mortgage, because the very question involves an inquiry into an imputed 
fraud. The argument seems to he this: Because it would be fraudulent in 
any man to set up a conveyance as absolute, which it was intended lie should 
hold only as a security (though it was made absolute in its terms), therefore 
you are at liberty to shew by any kind of evidence, and without regard to 
what is contained in the seventh clause of the statute of frauds, that the 
grantee in the deed did verbally agree that his absolute conveyance should 
be acted upon and used by him only as a security. The reason of this tiling, 
1 think, lies the other way. . . . What I do not accede to is, that a party
holding an absolute conveyance of an estate is liable to have his interest cut 
down to a mortgage by parol evidence alone of his verbal admission, at the 
time of making the deed or afterwards, or by any mere verbal statements of 
witnesses as to the nature of the transaction.”

7Munro v. Watson (1SG0) 8 Grant, Ch. GO, reversing G Grant, Ch. 385. 
In the reversed decision, however, Blake, Ch., referred to two circumstances 
us shewn by the evidence, viz., (1) that the value of the improvements on the 
land was three or four times as great as the amount paid by the defendant; 
and (2) that the plaintiff continued to receive the rent of the property for two 
years after the assignment. It would seem that, under the doctrine with 
reference to which the case was decided, such facts as these might reasonably 
be regarded as “laying a foundation" for the introduction of parol evidence.

Annotation.
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Annotation. which, when established to the satisfaction of the court, may lend 
to the conviction that a deed on the face of it absolute could not 
have been intended so to operate between the parties, and thaï 
this will lay a proper foundation for receiving parol testimony to 
explain what was the real nature of the transact .ion, is clear on 
numerous authorities.” *

In a portion of the cases which have been decided since tin 
doctrine embodied in these statements was first formulated it Im- 
been explicitly referred to. In others the courts, without men 
tioning it. have proceeded upon the broad ground that parol rvi- 
dence is admissible.10 Having regard to the number of instances

"Robinson, < ’li. ,1 . in Bernard v. Walker ( lsti2) - I’.C Mrr. «V Ap|». I JI 
In (Irccnshiclds v. Hariiliarl (1851) 3 (Irani's Ch. I (50i, Macaulay. .1 
"I lake il therefore to lie clear, llial ii is not competent to lia- rcs|>ond< nt 
Holier! Barnhart, in this case, to prove hy mere parol cviilcncc, ii|ion tin- f,„ 
ing of the assignment to Patterson, Is-ing only in part |icrformuncc of a pn 
existing oral conlracl on the suhjecl, or ii|Min any oilier grouml short of frau-l 
actual or presumed, that such assignmenl was not to Is* absolute, but u 
only to operate as a security anil to be redeemable, however oral or paru! 
evidence may be made available as auxiliary or explanatory when an e<|iiit\ 
is first raised aliunde and irresjieetively Consequently, il depends ti|.ni 
the considérât ion whether fuels and circumstances dehors the assignment 
and not mere oral statements, exist. and are shewn sufficient to raise 1 he cquit \ 
alleged, according to what I take to be the true principle, as admirably expo 
sed by Lord Chief Baron l\vre, in Davis v. Summits (17s7) 1 Cox. Ch ( V 
(Mng.) 402. 1 Revised Hep. 63; and see also Ilartopp v. Ilartopp (ISlu 17 
Ves. Jr. (Mng. ) 184."

•Papineau v. (bird (1K51) 2(Irani, ('ll. 512; Campbell v. Durkin (1870) 17 
(Irani, Ch. (V.C.) 80.

In Rose v. Mickey (1S7S) 3 Out. App. 300, two members of the court In Id 
that relief could not be granted on the evidence before them. viz... the direct 
testimony of the son of the deceased grantor, as to certain declarations of tin 
grantee, and letters written by the grantee after the transaction Blake 
V. (’., dissented on the grouml that the letters were sufficient to let in tin 
parol evidence regarding the grantee's declarations, and that the trial judgi 
being in a more favorable position for estimating its probative value, h- 
opinion should be accepted as correct. The decision was affirmed by tin 
Dominion supreme court. See 1 19, note 1, ante.

'"Mcllroy v. Hawke ils.'iti) 5 (Irani, (’ll. 516; Sampson v McArthur 
( I still i s ( Irani, Ch. 72; Bullcn v. Ueiiwick 1 iHtMh 9 ( Irani, Ch. 202, revei - „ 
S(Irani, Ch. 312; Bernard v Walker Ilsti2i 2 l .(’ Mrr. A- App. 121; Mc|>"i. 
aid v. McDolicll (1864) 2 I C. Mrr. A App. 393; Million v. Keenan (Istii.i |J 
(Irani, Ch. 3SS; I lealcy v. I )aniels i 1st is i lit Irani. Ch. 1133; Hapson v lh i 
(1869) Hi (Irani, Ch. (185; Stuart v. Bank of Montreal tl9!3) It) D I. H. "'ll 
24Ont. W.R.714.

In Host wick v. Phillips i is.Vs i ti ( Irani, ( *1». 127. a lessee of t he ( 'rown. I> 
in arrears for rent, assigned his interest to another, taking a bond to recnm 
a half thereof, on payment of half the amount advanced, within a year. \ 
mortgage was inferred from evidence given by the |iersoii who drew the >1 
and by another witness, regarding the nature of tin1 transaction contempl: I 
by the parties. Spraggc, V.( '.. proecedeil U|hiii the broad doctrine that 
testimony is admissible on the question «if mortgage or no mortgage. I 
made no reference to tin- qualification of that doctrine established L\ 
cases cited in the prccc«ling notes. Msten, \ .('., I real «‘«I the parol evidi • 
as lieing corroborative of the conclusion dcdm-ihlc from the pa|**rs th 
sclvi*. But there is no warrant in the Mnglish cases (the more recent •- 
at all events) for the doctrine that a contract which inclmlcs a stipula' i 
as to reconveyance is prima facie a mortgage. See § 115, note I. |sist.

In Roscoe v. McConnell 11913) 29 D.L.R. 121. a transaction in \\: It



29 D.L.R.j Dominion Law Rworth.

in which it has been explicitly affirmed, no particular importance 
can be attached to the fact that it was not distinctly relied upon 
in these cases. But in one instance it seems to have been not 
merely ignored, but contravened.11

The following elements have been adverted to as being sulli- 
cient to “lay a foundation" for the admission of parol evidence: 
The fact that, after the execution of the given instrument of 
transfer, the transferor continued in jiossession of the property, 
and treated it as his own; 11 circumstances disclosed by the
llii' m-t ruinent* minium! of a dm! anil a writing by which the grantors were 
given the right of repurchase, and time was declared to lie of the essence of 
the contract, was held not to lie a mortgage, for the reason that, while the 
gr:e tor's attorney and the grantee were carrying on a correspondence re- 
i ' ig the affair, lioth before and after the expiration of the |ieriod allowed 
fur repurchase, the grantor made no objection to the grantee's construction 
of the contract as being an absolute sale. The earlier eases in which the 
rum|>etcnee of oral evidence was discussed were not referred to.

In McAlpine v. Mow i iHti'J) It (Irani. (*h. .'17 J, an assignment of a bond 
for tin.....nvcvanee of land was made from a debtor to his creditor, by a writ
ing absolute in form, but the creditor at the same time executed a memoran
dum shewing such assignment to be by way of security only. Subsequently 
the debtor executed another absolute assignment without receiving back 
any such memorandum from the creditor. The decision proceeded simply 
upon the ground that the evidence offered to shew that the assignor was to lie 
interested in the proceeds of the land over and above his indebtedness to the 
assignee was insufficient to overcome the effect of the instrument itself. ( 'uni
ment ing u|sin the testimony of a witness as to a statement made to him by the 
assignee, which “could not be reconciled with any uther'state of things than 
McAlpine being entitled to the surplus of the arbitration moneys, after pav 
ing the debt of the defendants.’’ Ksten, V <’.. said: "The evidence afforded 
In this statement, which was made. McMillan says, not once, but many times, 
and probably in conversation with others or another of the defendants, and 
always to the same effect, and as a fact is incontestable, apjiears to me so 
strong that it has almost convinced my mind of the truth of the plaintiff's 
contention. I’pon reflection, however. I think it insufficient to overbear the 
effect of the form of the transaction. I cannot imagine why. if the transac
tion were the créai ion of a new security, and not a purchase, it should not have 
assumed that form. Upon a former occasion a memorandum was delivered 
to MeMpinc. indicative of Ins right of redemption. The parties, therefore, 
were alive to the importance of such a provision. Not only is any such pro
vision omitted in the latter transaction, but the statement with regard to the 
payment of the consideration is utterly incompatible with the fact of this 
instrument being a mere security, and I lie variation of phraseology as regards 
tin cost of the proceedings agrees with the view." \s there was no "founda 
li'»n laid in this case by extrinsic testimony independent of the parol evidence 
considered, it is clear that, under the doctrine as to that prerequisite, the ease 
might have been decided without any discussion of the probative weight of 
the statement referred to.

be l arge v. boTuyll i IS.VH I tirant, ('h. 'JJ7: Papineau \ (bird Iv">I 
- 1 : mi. ('h A JO; Unrnh art v. ( irceiishields ( 1 sA I ) d tirant, ( 'h I: M undell 
V I III-1s 11 SS I ) li ( hit Hep li J.Y

lu Papineau v. (Surd IsAI ) J tirant. ('h. A1J, it appeared that, when a 
'1 • '111 - sale of plaintiff's lands was about to take place, lie agreed with the 
'I' li ndant that the latter should buy the pro|ierty at the sale, pay for il out 

' ' ' lie defendant's) own funds, and give the plaintiff two years to repax
I The proiiertv was then sold for about one fifth or one eighth of its 
' to the defendant, who paid for it. The plaintiff was allowed to remain

"'•ssjon for two years under the agreement, and to make valuable im- 
l" meats mi the property, and he also made payments which the grantee's
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Annotation, contents of letters and other documents written by the parties 1 
the fact that, when third persons holding a mortgage on the 
property in, question instituted a foreclosure suit, the grantee had 
taken an active part in assisting the grantor, as owner of the equity 
of redemption, to reduce the amoimt claimed to be due on tin- 
mortgage, and also to have the time extended for payment of the 
mortgage debt ; “ and the failure of the parties to come to any 
definite understanding as to the value which, for the purposes of 
the transaction, should lx* ascribed to the proj>erty conveyed.1

The parol evidence which, in the absence of the al>ove specified 
or similar elements, is regarded as incompetent, is that which 
consists of oral statements made by the parties with respect to 
the quality of the transaction.11
answer shewed to have been made as interest. Blake, Ch.. said: “The plain
tiff has acted upon the |uirol agreement in such a wav that it would be a fraud 
U|mhi him unless it were performed He has l>een placed in a situation which 
makes it against conscience that the defendant should lie allowed to insist 
on the want of writing as a bar to his relief; and therefore the parol evidence 
is. of necessity, as it were, admitted. And, being received, establishes ,n 
our opinion, the plaintiff's case."

“Rose v. Hickey (1H7K) 3 Ont. App. 309. Patterson, J.A., was of opin
ion that the letters in question were not “clear and unambiguous,” and. Is-mg 
jus consistent with the theory of a mortgage as of a sale, “fell short of estai» 
lishing that the conveyance was not intended to be what on its face it pur|iort- 
ed to l»e.” One of the letters contained the following words: "Pay me my 
advances, as agreed, and you can have your property.” The learned judn- 
observed that the word “advances” is “usually employed to denote nmnev 
paid which is to Im- repaid, but it docs not necessarily mean more than out
lay,’ or 'money out of pocket.’ ” Burton, J.A., did not express any definite 
opinion u|>on the particular aspect of the evidence; but Blake. Y.C., consul 
ered that this letter and certain memoranda of amounts paid for the grantor 
"furnished, within the authorities, ample ground for the admission of verbal 
testimony.”

‘‘Bernard v. Walker (IKt>7) 2 U.C. Krr. & App. 121.
“In Bernard v. Walker, supra, the plaintiff relied on tin- billowing circum

stances. of which there was evidence: First, that according to the defendant's 
dc|Misition in this case, ami from the other evidence, no certain sum was p u l 
or agreed to be paid as the price of tin- land, nor anything said or consider'd 
bet ween the parties in regard to its value, nor any reckoning of the amount
which the grantis-s in tin- deed had already paid to the city on the plaintiffs 
account, or of the amount which they would lie eulled upon to pav thereafter, 
nor any amount brought forward, or s|siken of as being due by Thonqisoii to 
the plaintiff on their mutual transactions; though it had lieeri understiHid 
that any debt due by Thompson should lie allowed to lie set against the 
moneys advanced or to Im- advanced by the grantees in the deed to the cit\ 
on account of the plaintiff. Robinson. Ch. .1.. said: "If the transaction u i< 
really such as Bernard represents, simply a sale of the land in consideration 
of whatever claim Thompson and Bernard might have u|mn the plaintiff 
for indemnity,—it would certainly seem strange that the parties should hate 
entered into no calculations to ascertain how far the land would or would not 
Ik- a just satisfaction of the indemnity which the sureties would have had n 
right to claim.

“In Grcenshields v. Barnhart (1R51) 3 Grant, Ch. 1, Robinson, Ch .1 
said: "Besides what was said respecting tin- |x»ssession, I find nothing in the 
evidence of any of the witnesses on which I can xupisisc it to have been im
agined by the plaintiff that he could ex|iect us to hold the case to he taken out 
of the statute of frauds, unless it lie what is said by John Barnhart. We can-
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21. Uppei Canada and Ontario, criticism of doctrine adopted
in.—The doctrine stated in the preceding subsection is open to 
three objections, any one of which would seem to be fatal.

In the first place, it is not warranted by the English decisions 
as a whole. Only one of those decisions can be said to afford it 
any support. Towards the close of the eighteenth century, 
Pepper Arden, M.R., expressed the opinion that certain parol 
evidence which he received would have been treated as inad
missible if certain written evidence had not been previously intro
duced.17 Rut the views of a judge of such mediocre ability are 
manifestly of no importance, when it is apparent that they were 
inconsistent with the rest of the authorities.11 The utmost that 
can be affirmed with regard to the English cases apart from this 
one is, that the decisions as rendered are in harmony with the 
Provincial doctrine to this extent, that, in the various combina
tions of elements ujMjn which the conclusions arrived at in each 
instance were bast'd, there is generally found one or more circum
stances of the same nature as those which, under that doctrine, 
are regarded as supplying a sufficient foundation for the admission
not act u| ton what he said lie was told in May. 1834, or at any time, about the 
object of giving the deed, and that it was to lie a security. If tlie statute of 
frauds hud never been passed, the deed would not !>e id lowed to be affected 
by such evidence. A plaintiff suing on a bond for £1,000 might In- as well 
met by evidence that he had been heard to say he was never entitled to claim 
more than £500 under it; and why should not a mortgage for £2,000 be cut 
down to a mortgage for £1,000 by parol evidence, as well as an absolute estate 
reduced to one that is redeemable? . . . Mere parol evidence, such as
the plaintiff’s father swearing that both parties told him that tin- assignment 
was meant to he only a security, can never of itself lie allowed to unsettle 
the title under the deed."

In Bernard v. Walker (1802) 2 U.C. Err. & App. 121, Robinson, Ch. J., 
said: "We must hold, I think, that the plaintiff in this case should not be 
allowed to redeem, if he had nothing to rely upon but the verbal evidence of 
witnesses that the defendant Bernard had, either at the time of the deed 
"f the 28th of October, 1851, being executed, or afterwards, admitted that 
that deed was only taken as a security, ami was not intended to o|ierate as 
an absolute conveyance. Still less could any evidence avail of conversations 
had with him la-fore the deed was made.”

Sit- also Matthews v. Holmes (1853) 5 Cirant, Ch. 1; Munro v. Watson 
18110) s Grant, Ch. (10; Rose v. Hickey (1878) 3 Out. App. 300.

1 Cripps v. Jee (1703) 4 Br». Ch. (Eng.) 472, See § 16, note 3, ante. This 
- as. was cited in Le Targe v. I >c Tuyll (1850) 1 Grant, < 'h. 227, as "warranting 
thi proposition: that where it is dear from th< written evidence that the 
agreement really made between the parties was not that stated by the deed, 
parol evidence will be admitted." The words quoted were wrongly ascribed 
to Lord Kenyon.

'■The only case cited by the Master of the Rolls was Irnham v. Child (1781) 
1 Bro. Ch. 02, 2 Dick. 554 (see § 0, note 2, ante), in which Lord Thurlow had 
laid it down that, in the absence of allegations of fraud or mistake, the re
deemable ouulity of an annuity could not lie shewn by parol evidence. But it 
is well settled that mortgages and annuities stand iii this respect upon a dif
ferent footing. See note 2, ante. This distinction, it should be observed, 
wa- evidently not understood by the court which in Greenshields v. Barnhart 
lv'.i :i Grant, Ch. (U.C.) 1, treated the annuity cases as being precedents in

Annotation.
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Annotation. Gf parol evident*»». '• Indeed tin attempt has been made to justify 
the doctrine on this very ground.10 Hut as no English judge except 
the one just mentioned has ever formally and explicitly recognized 
it, the hypothesis that the English and Provincial cases can he 
reconciled upon this footing is manifestly untenable. The s'm- 
nificance of this consideration is greatly augmented by the cir
cumstance that, although some of the Provincial cases have been 
affirmed by the Privy Council upon the facts as presented, the 
affirming judgments do not contain any words that can 1m* con
strued as denoting an approval of the Provincial doctrine.11 It 
seems impossible to avoid the conclusion that the adoption of that 
doctrine resulted from an imperfect acquaintance with the English 
precedents which are reviewed in $$ 15, lb, ante.21 It may 
reasonably be supposed that, if the attention of the courts whose 
judgments established the doctrine had been directed to all those

' * BIit order to shew tlml. even in this point of view, the Provincial doctrine 
cannot be reconciled with all the English decisions, it is only necessary to refer 
to one which has been cited by the Provincial courts. Lincoln v. Wright 
(1859) I l)e (I. A- .1 II», 28 L.J. Ch. N.S. 70.'», 7 Week. Hep. 360. There tin- 
evidence u|K»n which Turner. L.J.. relied, as being confirmatory of that bear
ing directly upon the pur|M»rt of the alleged parol agreement that the transac
tion was to Ik- one of lending and borrowing, consisted of certain testimony 
which tended to shew that the father of the grantee, a minor, had inquired 
about the safety of the investment, and that, after his death, the minor's 
guardian had offered to pay the grantor a certain amount if he would relin
quish the property. Such evidence seems to have been entirely "parol." 
in the sense in which that word is understood by the Provincial "courts Sir 
note 15, supra. Vnder these circumstances it is somewhat singular that those 
courts, so far from having observed that the ease really overthrows their dor- 
trine, have even cited it as , precedent. See Campbell v. Durkin i ls7<i 17 
Grant, Ch. 80; lloae v. Hickey (1H7S) 3 Ont. App. 300.

20In Matthew v. Holmes ( 1853) 5 Grunt, Ch. 1, Robinson, C.J.. argued 
thus: “It is true there are eases in which very eminent judges in equity have 
so expressed themselves as to afford supjiort to the doctrine ill its full extent 
that, for the pur|Misc of deciding u|toii the question of mortgage or no mort
gage, parol evidence is always admissible, —that is, under all circumstance*, 
ami not merely in aid of other proofs; but almost invariably. I think, in -iirh 
cases something appears in the report of the ease which shews you that, cither 
from the admissions in the answer or from something in the conduct of the 
parties in dealing with the property, or in recognizing a debt as still due. :t 
foundation has been laid for holding that the deed cannot be suffered to In- 
advanced as an absolute title, and then parol evidence has been called in to 
explain what the true nature of the transaction was. I do not mean to say 
that all that has been held and done from the beginning in this way is ca«\ m 
be reconciled with reason and acts of Parliament, but that there are such limits 
to the reception of parol evidence in these eases as I have endeavoured to 
describe. And if in anv case a court has gone the length of acting u|m>u tbe 
naked principle that wind her mortgage or no mortgage is always a question 
which opens the door unreservedly to the reception of parol evidence n ha# 
liven held to In* an error, which subsequent decisions have corrected."

•'See Barnhart v. Greenshields (1853) 9 Moore, P.C.C. Is, artirnmg 3 
Grant, Ch (U.C.) 1; Holmes v. Matthews (1855) 9 Moore, P.C.C. ti l af
firming 5 Grant, Ch. (U.C.)l.

••The list of authorities cited in what may be regarded as the leading case. 
Howland v. Stewart ( 1850) 2 Grant, Ch. (U.C.) til, is very incomplet- and 
the eases which have followed it did not enlarge the list to any great extent.
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decisions, the position taken by them would have been different.
(hiing to their inadequate knowledge of the older authorities they 
failed to grasp the two fundamental conceptions u|>on which 
the whole law of the subject hinges, viz.. ( 11 that the ground upon 
which parol evidence is deemed by the Knglish court of chancery 
to he admissible for the purpose of shewing that an instrument of 
transfer, absolute in form, was intended as a mortgage, is simply 
constructive or quasi fraud; and (2) that eases in which it is 
sought to affix the quality of a mortgage to an instrument of that 
character constitute the only class in which that description of 
fraud is recognized as a ground for admitting parol evidence to 
control the words of a written contract.1 *

- If the true ground of the admissibility of parol evidence had lieeil ade
quately understood by the court which decided Howland v. Stewart, supra, 
it would not have taken so much pains to demonstrate that actual fraud could 
not Im- inferred from the mere fact that the grantee had violated a s|>ecific 
promise to give a bond for reconveyance. Vndcr the Knglish doctrine that 
circumstance would simply have been regarded as evidence of the intention 
entertained by the parties at the time the deed was executed. In the same 
judgment it was observed that in Maxwell v Mount acute ( 171V) I’rec in 
( li. .Viti, one of the propositions put is, that where it was agreed that the mort
gage should Ik* in the old form, the one then in use. and that the mortgagor 
should execute an absolute conveyance and t here should be a defeasance from 
the mortgagee, it would lie decreed a mortgage. The following comment was 
made upon this statement : "What un lointe lly was meant was not merely 
an agreement for a defeasance, to be executed at some future |>eriod. but one 
which was either prepared or in course of preparation, and the party refused 
to execute it; for the case itself shews that a distinction was taken where the 
parties came to an agreement, but the same is never reduced into writing, nor 
any pn»|sisal made for that pur|»ose, so that they wholly rely U|m»ii their 
parol agreement, in which case it is stated, that unless this lie executed in 
fact, neither party can coin|iel the other to a sjiecific jierformancc; and the 
case where there is an agreement for reducing the same into writing, and that 
is prevented by the fraud and practice of the other party, as where instructions 
are given and preparations made for drawing a marriage settlement, etc., in 
which cases the court gives relief." The court omitted to mention, and ap
parently was not aware, that the ‘‘proposition" thus referred to was merely a 
statement of the effect of an earlier decision, rendered by Lord Nottingham 
.«•Hiti after the enactment of the statute of frauds. Several other versions of 
his statement an* set out in 6 Hi. note I. ante, and it is submitted that neither 
in the one referred to by the court (which, it may lie remarked in passing, is 
not accurately quoted) nor in any of the others is there any sufficient warrant 
for the view'that he had in mind merely the consequences of a refusal to exe
cute a defeasance contract under circumstances indicative of the conclusion 
that the grantee was guilty of actual fraud in respect of procuring the execu
tion of the absolute deed.

The passage quoted in note supra, from the judgment delivered in 
Matthews v. Holmes i 1H53) .j Grant, Cli. (I'.C.i 1. affords another curious 
illustration of the length to which the Provincial courts have gone in attempt
ing to explain away the Knglish authorities.

In be Targe v. I)e Tuyll (1850) 1 Grant, Oh. 227. Blake, (’ll., observed : 
"We think that the law of Kngland, by which we an* governed, knows no 
distinction lietween mortgage and other contracts, in this riwpeet, and that 
the question whether parol evidence should or should not Is* received is to In* 
solved on principles generally applicable." The learned judge also admitted 
'hit the doctrine which was being adopted by the court was inconsistent with 
the broad statements made by such eminent text writers as Butler s Co. Lilt, 
vol. _\ p. *205, note 90; Powell, Mortg. lf>, I2.ia, with Coventry’s note; Coote,
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Annulation. A second objection to the doctrine is that, in the form in which 
it lias been enunciated ami applied, it involves a manifest incon
sistency. If the position had been taken that only written-evidence 
was competent for the purpose of laying a foundation for the 
introduction of parol evidence, a definite and perfectly logical 
theory would have resulted. But it is clear that the circum
stances which are regarded as appropriate to “lay a foundation” 
(see preceding section) are of such a character that they must 
ordinarily In- shewn, if at all, by parol evidence. Indeed, it has 
been explicitly laid down tliat they may l>e established “either 
by written or verbal evidence.”14 In this point of view it is clear 
that the doctrine operates so as to create a purely arbitrary dis
tinction between verbal evidence which relates to circumstances 
appropriate to “lay a foundation," ami verbal evidence which 
relates to those statements of the parties which cannot be proved 
until the foundation is laid.

Finally, having regard to the language used and the decisions 
rendered by the Provincial courts, it seems to lx* impossible 
to avoid the conclusion that, for the purpose of the doctrine, 
the expression “parol evidence” is assumed to connote “parol 
evidence concerning oral declarations.” Such a connotation is 
certainly not warranted by ordinary usage.1» There can lx- no 
question but that the expression “parol evidence,” as commonly 
understood and employed, is synonymous with “oral evidence.” 
and that it is equally applicable, irrespective of the nature of 
the subject-matter of the evidence.

22. Other Canadian Provinces, exclusive of Quebec. In all 
the other Canadian Provinces in which the common law is ad
ministered the admissibility of parol evidence has been affirmed 
without any qualification.1»

Mortg. p. 25. The statement in Coûte on Mortgages, was alio delils-ratclx 
disregarded in Howland v. Stewart (1850) 2 tirant, Ch. (U.C.) til It is 
remarkable that these authorities should have been so lightly brushed a.-idt- 
in the earlier caeca by which the Provincial doctrine was established, and -till 
more remarkable that, so far as ap|s-nrs from the re|M>rts, it has never *mce 
occurred to any judge or counsel to make a further investigation*for the ; ur- 
Is>se of ascertaining whether authors of such high reputation might not, after 
all, have correctly understood the real effect of the English decisions.

,4See Bernard v. Walker (18(12) 2 U.C. Err. & App. 139.
*»A few American cases in which a similar meaning has lieen ascribed to 

the words “parol evidence" are cited in § 2 note 3, ante.
••Arnold v. National Trust Co. (1912)—Alta.- , 7 D.L.Il. 754: Whitlow v. 

Stimson (1909) 14 B.C. 321; Butherford v. Mitchell (1904) 15 Manitoba L. 
Rep. 390; Winthron v. Roberts (1907) 17 Manitoba L. Rep. 221; Hillock v 
frizzle (1863) 10 N.B. 655; Beaton v. Wilbur (1906) 3 X.B. K<|. Rep 
Robinson v. Chisholm (1894) 27 X.S. 74; Fraser v. Murray (1901) 31 \ > 
186 (action of replevin); Blunt v. Marsh (1888) 1 Terr. L. hep. 126; Board- 
matt v. Handley (1899) 4 Terr. L. Rep. 266.

In Lamont v. Olson (1911) 18 West L. Rep. (Can.) 200, the question whet lier 
parol evidence wits admissible to shew that a bill of sale was intended ae s



29 D.L.R.I Dominion Law Reports. 105

23. Quebec. -By § 2010 of the Civil Code, enacted that it is 
“conventional hy]x>thoc cannot be granted otherwise than by 
acts in authentic form.” So far as the present writer has l>cen able 
to ascertain, this provision is not subject to any qualification 
except that which is created by § 001 of the Code, under which 
“error, fraud, violence, or fear and lesion are causes of nullity in 
contracts.”

24. Australia.—A doctrine of the same unqualified character 
as that which prevails in England and in most of the Canadian 
courts has lieen applied in Victoria 17 and New Zealand.*'

V//. Competency of ftarol evidence considered with relation to the 
distinction between trusts and mortgages.

25. Generally.—That a conveyance in trust is fundamentally 
dissimilar from a conveyance by way of mortgage is apparent 
from two considerations. The essence of the former is a “con
fidence” reposed in the grantee with respect to the property in 
question,1 while the latter—at all events under that equitable 
theory with which alone we are concerned in the present discus
sion—operates merely so as to subject the property to a lien. 
Again, the former “is an absolute and indefeasible conveyance of 
the subject-matter thereof, for the purj)ose expressed ; whereas 
the latter is conditional and defeasible.”1 In either of these two 
points of view it is clear that the ultimate issue* to which the evi
dence is directed in a case in which a trust is alleged is entirely 
different from that which is presented in a case in which the* theory 
of an intention to create a mortgage is relied upon. The distinc
tion between the two classes of transactions has frequently con
stituted the determinative factor in cases in which it has been 
held or assumed that enactments which provide that express 
trusts in respect of real property shall be authenticated by writing 
do not preclude the introduction of parol evidence for the purisme 
of shewing that an instrument which pur]>orts to convey 
property of that description absolutely was intended to operate 
as a mortgage;* and in cases which have proceeded upon the
mortgage was raised in a court of finit instance, but left undecided, because a 
determination of the |»oint was regarded a* l>eing unnecessary under the 
circumstances.

,:lialfeyv. Kgan (1873) 4 Austr. J.H. 147; Young v. Mook Ah Meng (1891) 
17 Viet. b it. 143.

"Driver v. Carson (1888) 7 New Zealand L.R. 134 (interviews prior to the 
execution of the deed).

‘See the definitions of “trusts” in Lew in on Trusts, 12th ed. p. 11, and 
Perry on Trusts, $ 13.

* Hoffman v. Mackall (1855) 5 Ohio St 133, 64 Am. Dec. 037.
1 For cases in which this doctrine was explicitly affirmed with reference to 

dee»Is, see Taylor v. Luther (1830; 2 Sumn. 232, Fed. Cas. No. 13,790 |>er 
s*"ry. J. ; Amory v. Lawrence (1872) 3 Cliff. 523, Fed. Cas. No. 330, per 
Clifford, J.; Class v. Hieronymus Bros. (1‘'.»9) 125 Ala. 140, 82 Am. St. Rep.
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Annotation. ground that the rule under which such evidence is treated as Ixdng 
admissible for the purjKiHc of converting an absolute conveyance 
into a mortgage ‘ affords no ground for saying that a parol 
trust can In- upheld" in respect of property that falls within tin 
scoj>e of such provisions. *

26. Distinction not always observed by courts in cases in
volving the admissibility of parol evidence to establish a mortgage.
—Notwithstanding tin* well-marked distinction between trust* 
and mortgages and the very ini|)ortant consequences which it 
involves, it has frequently been ignored to this extent, that, in 
eases involving claims or defenses based U|mhi the th<*orv that tic 
instruments of transfer in (pi est ion were intended to operate a* 
mortgages, the transactions have been designated as trusts 
Some illustrations of such phraseology are given in the footnote

These transitions from one point of view to another, and the 
consequent intermingling of two distinct juristic conceptions, is 
doubtless a result of the circumstance that the extrinsic evidence 
is frequently of such a nature that the transaction is susceptible 
of Ix-ing construed, according to the point of view, either as a
225, Js So. 71; llovev v. Holcomb (1850) 11 III 000; Brown v. Follette l!M*i 
I'm IihI. it III. 58 N.K. 107 ; Kelso v. Kelso (1800) 10 Itul. App. 015. 11 \ I 
1013, 15 X lv 1005; (ireenwood Itlilg. Ar L. Asso. v. Stanton (1902) In i 
App. 548, 03 N.K. 574; Jones v. (lillett (1008) 142 Iowa. 500, Ils X.W ;,| i 
121 X.W. 5; DusenlM*rr\ v. Bidwell (1012) sti Kan. 000, 121 Bar. 1008; l im i 
son v. Atwater (1850) 7 Mirh. 12; llariH-r's Appeal ( 1870) 74 Pa. 320.

♦Sturtevant v. Sturtevant (1815) 20 X.Y. 30, 75 Am. l)ee. 371 Tlv 
(list i net ion adverted to in this ease was also recognized in Barrett v. Carter 
11870) 3 bans. (X.Y.) 08; and Barton v Lynch (1803) 00 Hun. 1. 23 N \ 
Supp. 217. See also Xevius v. Xevius (1007) 117 App. l)iv. 230. 101 X N 
Supp. 1001, where it was held that parol evidence could not Ik* introduced 
by a plaintiff who had specifically alleged that the bill of sale in question «as 
executed as one of trust. See, however, $ 27 (b), (Hist.

•In Munro v. Watson (1800) 8 tirant. Ch. (V.C.) 00. the court said ih it 
the main question was whether the deed "was intended to he subject to a ini-i 
that the defendant would reconvey u|mmi his receiving payment of hi* alien'd 
debt and interest."

In Rose v. Hickey (1878) 3 Ont. App. Rep. 300, Patterson, 1 A . adverted 
to "the written evidence on which the np|iellniits rely for the pui|Mise of shew
ing that the dm! was only a trust; ami enabling them to give parol evidence 
of the trust."

In Morris v. Xixon (1843) I How. (V.8.) 118, Il L. ed. 00. the convex nice 
was declared to Is- subject to "a secret trust, for the security of money* loin ■ I 
and advance»I by Xixon to the grantor." In another part of the opinion (lie 
circumstances were said to "raise a violent presumption of a secret tru-t,' 
and to indicate that the deed was "meant to secure advances."

In Babcock v. Wyman (1850) 19 How. (U.8.) 280. 15 L. ed. 044. the c at 
said: "We think that there can be no reasonable doubt that the deni in ■ ■ n- 
troversv was intended to Is- a mortgage. And this brings us to the second p- 't 
of inquiry: Can the trust lie established by narol testimony." In another 
place the court said: "Although the trust is deniisl in the answer, then m 
circumstances in the case which go strongly to establish it."

In Carr v. Carr (1873) 52 X.Y. 251, an agreement under which the pur
chase price of land owned by A was to In* advanced by B to (', and B wa* to 
take the legal title as security, wa* referred to as having created a "trie' in 
the nature of a mortgage for the security of the lender."
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mortgage or as a trust. This remark is more especially applicable 
to the eases in which the unexpressed terms which it is sought to 
affix to the contract comprise, in addition to the mere right of re
demption, certain alleged arrangements with respect to the control 
and disposition of the subject-matter by the transferee. Under 
such circumstances, it is possible to consider the t ransaction either 
as a mortgage or a trust, according as the attention is fixed ujM)n 
the element of a furnishing of security for money advanced by the 
transferee, or upon the element of his assumption of a certain re
sponsibility with respect to the use as well as the reconveyance of 
the property. But the fact that the evidence may be regarded 
under either one of two alternative aspects scarcely seems to be 
a sufficient justification for speaking of a mortgagee as a trustee.

27. Admissibility of parol evidence on the ground of fraud. - 
(a) (lenerally.—The general principle under which parol evidence 
is always competent for the purpose of sustaining a claim or defense 
which is based on alleged fraud has been sometimes relied on even 
in jurisdictions in which the statute of frauds does not contain 
any provision as to express trusts, and there was consequently 
no necessity to invoke it.* But the results of its application are 
of course most striking in cases decided with reference to the 
limitations of such a provision.

(6) English decisions.—The English doctrine has been thus
•In Marlin v. Martin ( 1855) 10 B. Mon. (Ky.) 8. a court cornulissioner sold 

a tract of land belonging to Josiuh Martin to satisfy a judgment. Draff in 
bought the land for Josiuh Martin to prevent, as he informed him after the 
sale, a sacrifice of his property. Druffiu afterwards transferred the benefit 
of his purchase to E. Martin, with the agreement that he was to take Draftin'» 
place in the purchase, pay the money bid by him for the land. and. when 
Ins brother paid him. he was to have the land back. After this transfer by 
Draffin, K. Martin procured an order for a conveyance of the land to himself. 

, In a suit brought by Josiah Martin to cancel the deed and have the posses
sion of the land surrendered by him. it was held “that, although the agree
ment was in parol, it was a trust that the purchaser could not refuse to |mt- 
form." The court said: “The property was acquired by the defendant when 
the plaintiff had no right or |lower, in law, to redeem or repurchase, but Draftin 
bought the pro|M>rtv for the plaintiff, and was. in fact, holding it in trust 
for him, and the right to redeem being conceded, he could as effectually have 
obtained it as if. by law, he could have enforced its surrender, lie was as 
effectually lulled into re|*>se, and his exertions to make a personal redemption 
from Draffin were as certainly prevented, by the arrangement with the de
fendant. as was the debtor by the arrangement with Coffey prevented from a 
redemption in person, in the ease quoted from B. Monroe. . . . To apply
the statute of frauds as a barrier to relief would be to make the statute 
an instrument for the peqietration, instead of the prevention, of frauds."

In Frasier v. Frazier (1008) 32 Ky. L. Hep. 1330. IDs S.W. 880, land be
longing to an ex-slave Inwl been purchased at a judical sale by a person who 
had orally agreed to (lermit him to redeem it. Vpon that person's beginning 
to press for payment of the amount so expended, the property was conveyed, 
at the request of the ex-slave, to the son of his former master. The ex-slave's 
evidence that his master’s son was to hold the property on the same trust 
as the third person was accepted as true by the court, being corroborated by 
the direct testimony of that person and others, and also by the fact that the 
sum advanced was much dimmer than the value of the pro|>erty.
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stated by the Court of Appeal: “It is . . . established hy a 
series of vases, the propriety of which cannot now be question» «I. 
that the statute of frauds does not prevent the proof of a fraud: 
and that it is a fraud on the part of a person to whom land is con
veyed as a trustee, and who knows it was so conveyed, to deny 
the trust and claim the land himself. Consequently, notwith
standing the statute, it is competent for a person claiming land 
conveyed to another to prove by parol evidence that it was ><> 
conveyed upon trust for tin* claimant, and that the grantee, know
ing the facts, is denying the trust and relying upon the form of 
conveyance and the statute, in order to keep the land himself."7

’Lindlcy, L.J., in Rochefoucauld v. Bouatead (18971 1 Ch. 196 (judgment 
delivered fur the whole court). The learned judge thus reviewed the earlier 
authorities: ‘In Bartlett v. Rickersgill (1760) 1 Eden, 515, 1 Cox, Ch. <
15, 1 Revised Rep. 1, the trust was proved, and the defendant, who denied 
it, was tried for perjury ami convicted, and yet it was held that the statut* 
prevented the court from affording relief to the plaintiff. But this case < in- 
not be regarded as law at the present day. The e:ise was referred to in .hum > 
v. Smith (189111 Ch. 384, 63 L.T.N.S. 524, 39 Week. Rep. 390, and was treated 
as still law by Kekewich, J.; but his attention does not appear to have been 
called to Booth v. Tttrle (1873) L.R. 16 Eq. 182, 21 Week. Rep. 721, nor to 
Davies v. Otty (1865) 35 Beav. 208, 5 New Reports, 391, 34 L.J. Ch. N.S.
12 L.T.N.S. 789, 13 Week. Rep. 484, both of which are quite opposed t>> 
Bartlett v. Pickersgill, supra. So is Haigh v. Kaye (1872) L.R. 7 Ch. 469, II 
L.J. Ch. N.S. 567, 26L.T.N.8. 675, 20 Week. Rep. 597. The lateGiffard, I I 
one of the best lawyers of modern times, sjx-aking of Bartlett v. Pickersgill. 
supra, said: “It seems to be inconsistent with all the authorities of this court 
which proceed on the footing that it will not allow the statute of frauds to he 
made an instrument of fraud:’’ see Heard v. Pillev, L.R. 4 Ch. 553, 3s L.J. Ch. 
N.S. 718, 21 L.T.N.S. 68, 17 Week. Rep. 750. 'I'he case not only seems to I**-, 
but is, inconsistent, with idl modern decisions on the subject. See, in addition 
to those already mentioned, Lincoln v. Wright (1859) 4 De (J. & J. 16, L’s I. .1 
Ch. N.S. 705, 7 Week. Rep. 350, where a conveyance absolute in form was 
hehl to be a mortgage only. Sec also lte Marlborough (1894J 2 Ch. 133 • $
L. J. Ch. N.S. 471, 8 Reports, 242, 70 L.T.N.S 314, 42 Week. Rep. 456 
which Stirling, J., examined the authorities, and held that an assignment ab
solute in form was subject to a trust for the plaintiff.” The court was bv* 
no means satisfied that certain letters signed by the defendant did not contain 
enough to satisfy the statute of frauds; but the opinion was expressed that 
“whether this is so or not. the other (parol) evidence is admissible in or* 1er to 
prevent the statute from being used in order to commit a fraud; and such 
other evidence proves the plaintiffs case completely."

It will be advisable to state briefly the purport of the decisions mentioned 
in the above extract. Davies v. Otty (parol evidence hehl by Lord Romilly.
M. R., to he admissible to prove a parol agreement that the grantee should 
reconvey the land conveyed, if the grantor should be convicted of bigamy <>n 
a trial about to take place); Booth v. Turle (parol evidence hehl admissible 
by Malins, V.C., to prove an agreement that an assignee of leased premises 
was to hold a part of them in trust for the assignor); Haigh v. Kaye, ip.irol 
evidence held to be admissible to atfix a trust to a deed expressed to be ubso- 
lute in oonriderstion of » sum of money, but In point <>f fact made without 
any consideration; trust declared, defendant having admitted that he took the 
estate upon an agreement to return it); In Re Marlborough (parol evidence 
hehl to be admissible to prove that a house bail been assigned by a wife to her 
husband solely to enable him to mortgage it in his own name" and that the 
understanding was that he should reassign it).

In Campbell v. Durkin (1870) 17 Grant, Ch. (U.C.) 80, parol evidence 
was held to be admissible to prove that a deed made by one joint owner of
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Tin- similarity between the language here used, ami that of the 
judicial statements in which the rationale of the doctrine regarding 
the admissibility of parol evidence to establish a mortgage has 
been stati-d (see § 18, ante), is sufficiently obvious. It seems clear 
that, under a doctrine so broad as that enounced in the passage 
alwve quoted, parol evidence would be treated ns competent to 
sustain an averment of a trust in every, or almost every, instance 
in which it would be competent for the purpose of converting an 
absolute conveyance into a mortgage. Indeed, there is reason 
to suppose that the doctrine under which a trust is deemed to 
be predicable in the circumstances stated is, to some extent at 
least, an offshoot of the; doctrine which forms the subject of the 
present monograph. So far as the writer has been able to ascer
tain, the former doctrine was not judicially recognized in England 
before the latter half of tin1 nineteenth century;1 and in several 
of the instances in which it has been applied, some of the 
precedents cited were cases in which the object of the suit was 
to have the given transaction declared a mortgage.9

(e) American cases.—In some cases a doctrine which stvms 
to go to the same length as that applied in England has been more 
or less explicitly adopted. The theory upon which other cases 
may he said to proceed is that a trust cannot lie predicated on the 
ground of fraud where the parol evidence merely shews tliat the 
person who took the legal title to the property in question violated 
a parol promise to transfer it to another person.

A comparison of the precedents (too numerous to review

property, at the instance of the other joint owner, to a third person, was exe
rted under an agreement that the grantee should hold the property to secure 
a sum of money which it was intended that he should advance to pay interest 
on a mortgage which was on the property, and that, subject thereto, the grantee 
should hold the property in trust for the wife of such other joint owner, who 
remained in jiossession of the pro|)crty.

What seems to be the earliest allusion to the theory of constructive fraud 
in this connection is found in Childers v. Childers (1857) 1 De (i. <V J is-» 26 
L J. ( h. N.S. 743, 3 Jur. N.S. 1277, 5 Week. Rep. 703, where Turner. L.J., 
without deciding the point, strongly inclined to the opinion that, even if a 
certain letter which was deemed sufficient to exclude the operation of the 
statute of frauds had not been an element in the case, the plaintiff would have 
been entitled to a reconveyance of land which had been conveyed to his son, 
merely for the purpose of enabling him to obtain a legal qualification for a cer
tain public office, the son having died intestate and without any knowledge of 
the conveyance.

The judgment of Turner, L.J., in Lincoln v. Wright (1859) 4 I)e (1. & 
\ 1,i- L.J. Ch. N.S. 705, 7 Week. Rep. 350, was cited as a controlling au- 
tlmrity in Haigh v. Kaye (1872) L.R. 7 Ch. 469. 41 L.J. Ch. N.S. 667 2i 
L I'.YS. 675, 20 Week. Rep. 597: Booth v. Turlc (1873) L.R. 16 Kn 1*2 21 
Week Rep. 721; Re Marlborough 11894] 2 Ch. 133, 63 L.J. Ch. N.S. 471 S 
ne|*irts, 242, 70 L.T.N.S. 314, 42 Week Rep. 456; Rochefoucauld v. Bou- 
*tc:«d 118971 1 Ch. 196, 66 L.J Ch. N.S. 74, 75 L.T.N.S. 502, 45 Week. Rep.

- I he reference to this judgment is the more singular, ils in the course of 
it the case was expressly declared not to be "one of mere trust but of equitable 
frauil fi.e., in denying that the given deed had been executed as a security). 
I he same judgment was also relied on in Campbell v. Durkin (U.C.) supra.
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Annotation, here), which sustain each of these views, shews that the pre
ponderance of authority in the United States is at present some
what in favour of the more restricted one. It should be remarked, 
however, that the weight of the cases in which that doctrine lias 
been applied is, for the purposes of a general discussion, greatly 
diminished by the circumstance that in none of them apparently 
w'as the attention of the courts directed to the English decisions. 
It is reasonable to assume1 that those decisions, when they are 
duly considered, will exercise an appreciable influence upon the 
future evolution of the law in the United States. In a purely 
logical point of viewr it would certainly seem to be extremely 
difficult to suggest any satisfactory ground upon which a Court 
can accept the doctrine that the transferee of property conveyed 
by an absolute instrument of transfer is chargeable with con
structive fraud if he repudiates a parol understanding that the 
instrument should takoeffect as a mortgage, and at the same* time 
take the position that he is not chargeable with such fraud if he 
repudiates a parol understanding that he should hold the property 
as a trustee. The latter doctrine virtually overrides the pro
visions of the statutes of frauds and the rule which prohibits the 
introduction of parol evidence which varies the terms of a written 
contract. But the former doctrine operates in precisely the same 
manner. In this point of view, there is no more reason why those 
statutes and that rule should be regarded as obstacles to the adop
tion of the latter doctrine, any more than they have been re
garded as obstacles to the adoption of the former doctrine.

VIII. Burden of proof with respect to the character of the 
transaction.

28. General rule stated.—The burden of proof manifestly lies 
upon the party whose claim or defense is founded upon the theory 
that the real character of the transaction is different from that 
which is imported by the language of the instrument or instru
ments in question.1 So far as regards cases in which the written

•In Barton v. Bank of New South Wales (1890) L.R. 15 App. Cas. (Kng.) 
379, the court said: “Undoubtedly, the terms of the conveyance may be quali
fied by collateral evidence; but in order to set aside the arrangement which the 
parties have assented to by executing and receiving the deed, very cogent 
evidence is required in a case like the present. Where there is simply a con
veyance and nothing more, the terms upon which the conveyance is made not 
being apparent from the deed itself, collateral evidence may easily be admitted 
to supply the considerations for which the parties interchanged such a deed; 
but where in the deed itself the reasons for making it, and the considerations 
for which it is granted, are fully and clearly expressed, the collateral evidence 
must be strong enough to overcome the presumption that the parties in making 
the deed had truly set forth the causes which led to its execution.”

“The burden rests upon the moving party of overcoming the strong pre
sumption arising from the terms of a written instrument.” Howland v. Blake 
(1878) 97 U.8. 628, 24 L. ed. 1029; Shattuck v. Bascom (1889) 55 Hun, H 
28 N.Y.8.R. 333, 9 N.Y. Supp. 934.
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contract does not embrace any stipulation as to the reconveyance 
of the property, this general rule invariably operates so as to cast 
the burden upon the party who alleges that the transaction was a 
mortgage. See following subtitle. But its operation in cases in 
which such a stipulation forms a part of the written contract will 
depend upon whether the addition of such a stipulation is regarded 
as rendering the transaction presumptively a conditional sale, 
or presumptively a mortgage. With respect to this point there 
is a conflict of opinion. See § 30, post.

28a. Concurrent intention on the part both of transferor and 
transferee to create a mortgage must be proved.—The broad 
ground upon which parol evidence is admitted to qualify the 
operation of a written instrument of transfer is that its language 
does not fully express the actual intention of the parties. That 
intention, therefore, is the ultimate fact to be established in all the 
cases with which this monograph is concerned. * Accordingly, the 
party who alleges that the transaction under review was a mort
gage must establish these facts:

(1) An intention existing at the time when the given in
strument was executed.1 On the one hand, testimony regarding 
antecedent intentions is irrelevant.4 On the other hand, “ subse
quent acts and declarations are admitted in evidence only as 
having lx*aring on what the original intention was.”* If at the 
time when the parties executed the instrument they intended that 
it should operate as an absolute conveyance, a subsequent stipu
lation under which the transferor was to be allowed to repurchase 
cannot be ingrafted upon the contract by parol.6

(2) An intention entertained both by the transferor and the 
transferee. Evidence which merely goes to prove the uncom
municated intention of one of parties is not sufficient to affix the 
quality of a mortgage to an instrument absolute in its terms.7 
In other words, “if there is no concurring intention, no parol 
condition attaches, and in such case the conveyance must pre
vail.”*

29. Burden of proof where contract does not include any 
written stipulation as to reconveyance.—The application of the

’Thompson v. Davenport (1792) 1 Wash. (Va.) 125, Cornell v. Hall 
(1*71) 22 Mich. 377; McMillan v. Biwell (188G) 03 Mich. 66, 29 N.W. 737; 
Sadler v. Taylor (1901) 49 W. Va. 104, 38 8.E. 583.

‘Frink v. Adams (1883) 36 N.J. Eq. 485, affirmed in 38 N.J. Eq. 287; 
Stahl v. I)ehn (1888) 72 Mich. 645, 40 N.W. 922; Sadler v. Taylor (1901) 49 
W. Va. 104, 38 8. E. 583.

1 Davis v. Brewster (1883) 59 Tex. 93. .
‘Miller v. Smith (1910) 20 N.D. 96, 126 N.W. 499.
‘Everett v. Estes (1914)—Ala. —, 66 8o. 615.
’Sewell v. Price (1858) 32 Ala. 97; Mobile Bldg. & L. Asso. v. Robertson 

(1880) 65 Ala. 382; Thomas v. Livingston (1908) 155 Ala. 546, 46 So. 851.
‘Douglass v. Moody (1885) 80 Ala. 61.
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Annotation, general rule stated in § 28, ante, involves no difficulty in cases 
where the written contract includes no stipulation as to the re
conveyance of the given property. Under such circumstances 
there is not, and cannot be, any dispute as to the character of the 
presumption to be overcome. All the authorities are agreed that 
the burden of proving that it was intended to operate as a mortgage 
lies on the party who alleges that intention.9 In other words, he 
“has the burden of adducing evidence satisfactorily explaining 
how the given instrument came to be drawn as an absolute, 
instead of a conditional, transfer.”10 If no extrinsic evidence is 
given which tends to shew that the transaction contemplated was 
a mortgage, the only permissible conclusion is that the written 
contract was intended to be what it purports on its face to be.

The accepted doctrine is that the evidence relied u])on for the 
purpose of affixing the character of a mortgage to an absolute 
instrument of transfer must satisfy the high standard of probative 
force which is indicated by such expressions as “cogent”11; “clear 
and unequivocal”11; “plain and convincing”11; or “clear, un
equivocal and convincing.”14

It has been held by many American courts that the intention 
of the parties must be established beyond a reasonable doubt. 
Such would seem to be the position taken in a British Columbia 
case.14

30. Burden of proof where contract includes a written stipu
lation as to reconveyance.—Three different doctrines have been 
laid down concerning the presumption to be entertained in respect 
of the quality of a contract of this tenor which does not contain 
any words indicating either that it was intended to operate as

•“The onus is altogether upon the appellant. It is incumbent upon him 
not only to shew a case against written instruments, but to rebut the pre
sumption which the conduct of the parties affords, that the title as it now 
stands is consistent with the real intention of the parties.” Holmes v. 
Mathews (1855) 9 Moore, P.C.C. (Eng.) 433.

10 Donnelly v. McArdle (1903) 86 App. Div. 33, 83 N.Y. Supp. 193.
11 Barton v. Bank of New South Wales (1890) L.H. 15 App. Cas. 379.
‘•Whiting v. White (1792) G. Cooper, 6, 2 Cox Ch. Cas. 290.
1 «Howland v. Blake (1878) 97 U.S. 624.
l4Coyle v. Davis (1885) 116 U.S. 108; Cadman v. Peter (1885) 1 IS U.S. 

73.
,eIn Whitlow v. Stimson (1909) 14 B.C. 321, where an action to have an 

absolute conveyance declared a mortgage was brought after the death of the 
grantee, it was observed by Clement, J., that the court “should not give 
effect to the plaintiff’s claim, unless the evidence is so clear and cogent as to 
convince the court beyond all reasonable doubt that, when the grantee died, 
he held the property as mortgagee, and not as the owner in fee beneficially 
entitled. The uncorroborated evidence of a plaintiff in such a case would 
hardly, apart . . . from our own statute, bnng conviction to the mind of 
a judge.” It is not apparent from the report whether the learned judge was 
of the opinion that a lower standard of conclusiveness would have been 
sufficient, if the grantee had been still alive.
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a mortgage or that the relationship of debtor and creditor Annotation, 
existed between the parties after the transaction.11

(1) That it constitutes a mortgage as a matter of law. Under 
this doctrine it is obvious that parol evidence regarding the in
tention of the parties becomes wholly incompetent. If offered for 
the purpose of proving that the transaction was a mortgage, it is 
supererogatory. If offered for the purpose of proving that* the 
transaction was a conditional sale, it is inadmissible, as tending to 
vary the terms of a written contract.

(2) That it constitutes prima facie a mortgage. Under this 
doctrine parol evidence which is offered for the purpose of shewing 
that a mortgage was intended is merely corroborative in its effect.

(3) That it constitutes prima facie a conditional sale. Under 
this doctrine the effect of such parol evidence as is admitted for 
the purpose of shewing that the transaction was a mortgage is 
precisely the same as in cases where the written contract consists 
merely of an absolute instrument of transfer; that is to say, it is 
admitted as tending to prove that the provisions of the contract 
do not express the real agreement made by the parties.

The limitations of space render it impossible to show the 
extent to which each of these doctrines prevails in the United 
States. As will be seen from the cases reviewed in the footnote 
the third doctrine is the one which has been adopted by the 
English and Canadian courts.17

'•For cases in which words of the latter tenor were held to shew an intention 
to create a mortgage, see Bullen v. Renwick (1862) 9 Grant’s Ch. 202; Hawke 
v. Milliken (1866) 12 Grant’s Ch. 236.

,7In Newcombe v. Bonham (1681) 1 Vern. 7, 2 Vent. 364, 2 Freem. Ch. 67, 
the contract under review consisted of an absolute deed and a separate deed 
by which the land in question was made redeemable upon the payment of a 
specified sum and interest during the lifetime of the grantor. The transaction 
was, so far as appears, assumed to be a mortgage, the only question really 
discussed being whether the stipulation precluding redemption after the gran
tor’s death was enforceable,—that question being answered in the negative.
Unless the court proceeded upon the ground that the provision as to the pay
ment of interest imported the existence of a debt, this assumption was incon
sistent with the later English decisions. In Rogan v. Walker (1853) 1 Wis.
527, the court said that this case was a suit to redeem, contrary to the writ
ten contract of the parties, and that “parol proof was admitted to shew the 
nature of the original transaction.” It is submitted that this is not a case 
which illustrates the admissibility of parol evidence.

In Manlove v. Bruton (1688) 2 Vern. 84, 1 Eq. Cas. Abr. 113, pi. 15, the 
court apparently proceeded upon the theory that a mortgage was presumptive
ly created by an absolute conveyance with a contemporaneous deed providing 
for a reconveyance, although there was no affirmative evidence of an in
debtedness created or continuing. If this was really the position taken it is 
discredited by the later English authorities. In Glover v. Payn (1838) 19 
«end. (N. Y.) 518, the court had no doubt that the facts of this case were 
imjjerfectly stated, and pointed out that, as nothing but the decree was given, 
it was impossible to say on what ground the decision was placed.

In Verner v. Winstanley (1805) 2 Sch. & Lef. 393, Lord Redesdale expressed 
the opinion that a covenant giving the vendor of a rent charge the privilege 
of repurchase would not have the effect of turning the transaction into a loan 
and mortgage as was alleged by the bill.

In Neal v. Morris (1818) Beatt y, Ir. Ch. Rep. 597, the same judge remarked :
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IX. Evidential elements of various descriptions, competency 
and weight of.

31. Generally.—A very large number of eases dealing with 
the significance ascribed to the various evidential elements which 
are regarded as proving or disproving the intention of tin- 
parties to create a mortgage have been decided by the courts. 
In the present article it will be impossible to do more than 
refer to some of the more important of those elements, and shew 
the position which has l>een taken with regard to them in F ' 
and Canada.

32. Judicial admissions of parties.—The intention of the 
transferor to create a mortgage may be inferred, where the plead-
“It is alleged that there is no instance, except in the ease determined in 
the House of Lords (Ens worth v. Griffiths ( 17(H)) 5 Bro. I\C. 184| (which, to 
he sure, is a pretty strong authority), of the instrument hearing date the same 
day with the conveyance, in which it has not been considered as a mortgage 
and that the intention of the parties so to consider it is manifested hv that 
circumstance. Certainly it is a strong circumstance, hut by no means con
clusive, and it is |>erfectly competent for the defendant to explain under what 
circumstances and for what purpose the memorandum was1 entered into " 
This language does not shew distinctly what the theory of the learned judge 
was with respect to the presumptive quality of the transaction; hut, having 
regard to the opinion expressed by him in the case last cited, his words arc 
apparently to be taken as inqtorting that the execution of a contract as to 
reconveyance is a circumstance which merely tends to shew that a mortgage 
was intended. Such a doctrine, it is clear, would leave the establishment 
of the mortgage character of the transaction conditional upon affirmative 
prend of the subsistence of a debt, and would be essentially tne same as that 
which is enunciated in the following cases.

In Williams v. Owen (1840) 5 Myl. & C. 303. reversing 10 Sim. 380. Lord 
Cottenham laid down the following doctrine: “That this court will treat a 
transaction as a mortgage although it was made so as to boar the appearance 
of an absolute sale, if it ap|>car that the parties intended it to be a mortgage, 
is. no doubt, true; but it is equally clear that if the parties intended an absolute 
sale, a contem|M>raneous agreement for a repurchase, not acted upon, will not 
of itself entitle the vendor to redeem.”

In Alderson v. White (1858) 2 De. G. & J. 105. Lord Cranworth stated his 
views as follows: “The rule of law on this subject is one dictated by common 
sense ; that prima facie an absolute conveyance, containing nothing to shew 
that the relation of debtor and creditor is to exist between the parties, does not 
cease to be an absolute conveyance, and become a mortgage, merely because 
the vendor stipulates that he shall have a right to repurchase. In every such 
case the question is, what, upon a fair construction, is the meaning of the in
struments? Here the first instrument was, on the face of it, an absolute con
veyance; the second gave a right to repurchase on payment, not of what should 
be due, but of the full amount of the purchase money of £4,731). Was that, 
if taken according to its terms, a 1; ful contract? Clearly so. What, then, 
is there to shew that it was intended to be a mere mort gageThis statement 
of the law was adopted in Baagwan Sabai v. Bhagwan Din (181K)) L.U. 17 
Ind. App. 98, cited in Coote on Mortgages, 7th ed. p. 24.

For other decisions which were presumably based upon this doctrine, 
although it was not explicitly referred to, see Waters v. Mynn (1849) 11 Jur. 
341 (mortgage character of transaction inferred from extrinsic evidence); 
Shaw v. Jeffrey (1800) 13 Moore, P.C.C. 432 (assignment of a shipbuilding 
business and plant, with an agreement as to reassignment, was held, upon 
the facts, to lie a conditional sale); Tapply v. Sheather (1862) 8 Jur. S.X. 

" -p. 12 (deed ai1163, 7 L.T.X.8. 298, 11 Week. Rep. I and agreement to reconvey

^
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ings of the party whose claim or defense is based upon the theory 
that the transaction was not a mortgage contains words which 
amount, expressly or by implication, to an admission that it was 
a mortgage1.1 Such an admission will override the effect even of

denied to lie n mortgage on the ground that there was nothing in the agreement 
itself to indicate that the party paying the consideration was to have any 
security for his money); Fee v. Cobine (1847) 11 Ir. Eq. Rep. 406; O'Reilly 
v. O'Donoghue (1875) Ir. ltep. 10 Ko. 73 (assignment of sublease ami sepa
rate agreement as to reassignment, held not to constitute a mortgage liecause 
there was nothing in the documents with regard to the payment of interest on 
an antecedent debt owed by the assignor to the assignee).

In Allenby v. Dalton (1827) 5L.J.K.B. 312, a deed surrendering copyholds, 
conditioned to be void if the money advanced was repaid, was held, on proof 
of certain circumstances, to be intended as a mortgage.

For Canadian cases which proceeded upon the English doctrine, see Rost- 
wick v. Phillips (1858) 6 Cirant, Ch. (V.C.) 427; Hiulen v. Renwick (1862) 
!t tirant Ch. (U.C.) 685; lloscoe v. McConnell 26 D.L.R. 121; Rapson v. 
Hersee (1866) 10 Grant, Ch. 25 Ont. Week. Rep. 146; Beaton v. Wilbur (1606) 
3 N.B. Eq. Rep. 306 (where, however, the actual jH»int under discussion was 
the effect of an alleged parol agreement to reconvey).

'In England v. Codrington (1758) 1 Eden 169. the plaintiffs applied to 
Simpson, an attorney, with the view of procuring money to satisfy the 
demands of persons who held mortgages on their land, and were pressing 
for payment. Simpson introduced them to the defendant, his client, who 
agreed to assist them, ami rendered the assistance by paying off the mortgages 
ami taking assignments thereof from the mortgagees. As to the circum
stances attending the transaction, the defendant in his answer stated that on 
Simpson's applying to him to advance money on the security of the premises 
as a loan, the defendant refused, but directed Simpson to treat with the 
plaintiffs for the purchase, if they were inclined absolutely to sell, which 
Simpson accordingly did; that Simpson advised defendant not to lend the 
plaintiffs any money, or to become mortgagee; but that defendant has some 
remembrance that during the treaty Simpson informed him that the plain
tiffs expressed some unwillingness to make an absolute sale of their estates, 
as they might, by means of a marriage of the plaintiff John with a woman 
of fortune, be enabled to redeem the same: that the defendant believes that 
Simpson, before the signing the contract, did declare to the plaintiffs that, if 
the plaintiff John should, within one year after making the said agreement, 
be enabled to redeem or purchase the said premises by means of such a mar
riage, that the defendant would reconvey and assign the estates unto them; 
that though the said declaration (if any such was made by Simpson) was 
without the privity or directions of the defendant, yet Simpson, having, as 
the defendant believes, informed the defendant that he had made such declara
tions to the plaintiffs, the defendant thinks it probable (though he cannot 
with certainty say) that he did or might give or express his assent thereto; 
that if the plaintiff had married a person within one year after the date of the 
agreement, and had within such time tendered the sum paid to him, the defen
dant would have accepted the same, and conveyed the estates to them, as 
he should have conceived himself bound in honour to have done; although 
he is advised that he could not have been com|>elled thereto, as what passed 
between Simpson and the defendant was not reduced to writing; nor did, as 
the defendant apprehends, amount, or could be construed to amount, to more 
than an intimation of the defendant's intention to accept such money upon 
the terms aforesaid. The conclusions of Lord Chancellor Xorthington, were 
thus stated: “I am of opinion, upon the proofs in this cause, and particularly 
from the answer of Sir William Codrington, that the agreement, bearing date 
the 18th of July, 1751, was not for the sale of the premises therein mentioned, 
but was only an agreement to convey the estates to Sir William and his heirs, 
redeemable at a certain time, and particular event, upon payment of the 
money with interest, which ought to have been inserted in the agreement; 
and appears to me to have been fraudulently omitted by the drawer of it. 
I am therefore of opinion that the conveyances are not to be considered in
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facts which usually weigh very strongly, or even conclusively 
against the theory that a mortgage was intended; as, for example, 
that the grantee refused to take a mortgage, and that it was 
expressly agreed between the parties that there should be no re
conveyance of the land except upon tlu1 condition of punctual 
payment at the times indicated.1

The statements made either in an answer or a replication have 
sometimes been construed as shewing that the transaction was a 
mortgage, although they did not amount to a specific admission 
as to its character. *

The admissions of the parties in pleadings filed in earlier 
actions are also admissible.4

An allegation that an absolute instrument of transfer was in
tended as a mortgage is sufficiently proved, where the transferee 
has given testimony which constitutes an admission that he under
stood the contract to be of that description. •

There is specific authority for the doctrine that the circum
stance of a party having previously given inconsistent testimony 
or made a written statement under oath in previous proceedings 
of a judicial or quasi judicial character will not preclude him 
from relying on a different theory as to the nature of the transac
tion. In this point of view the oral testimony or the written 
statement is merely one of the elements to be considered with 
relation to the evidence by which the new theory is sustained.4

this court as absolute conveyances, but as securities for the money advanced 
by Sir William Codrington.”

In Papineau v. Gum (1851) 2 Grant. Ch. (U.C.) 512, statements to the 
following effect in the defendant’s answer were held to “go very far" to estab
lish the plaintiff’s case:—that the defendant purchased the projrerty for about 
a fifth or sixth part of its value, not adversely to the plaintiff, but at his in
stance, and in accordance with an agreement by which he was to be allowed 
to redeem; that the plaintiff retained jjossession for a period of two years, in 
pursuance of that agreement, and contrary to the letter of the sheriff's deed; 
and that payments were made which, even ujxm the answer, were to l»e 
regarded as payments of interest.

•Wilson v. Drumrite (1855) 21 Mo. 325. The court said: “We have 
nothing to do here with the question of admissibility of parol evidence to 
convert an absolute conveyance into a mortgage. The obligation to reconvey, 
if the money ivas paid on the day, being admitted in the answer, no question 
of that character arises here.” but the distinction thus taken between imrol 
ividence and the admission in an answer is clearly erroneous. Such admis
sions are one of the descriptions of parol evidence; at all events, if the expres
sion “parol” is used in its more comprehensive sense, as the equivalent of 
“extrinsic." See § 1, ante.

•Campbell v. Dearborn (1872) 109 Mass. 130, 12 Am. Rep. 671.
4For cases in which the transaction was held not to be a mortgage, see 

I)owen v. Edwards (1662) 1 Rep. in Ch. (Eng.) 222 (admission made in bill 
filed in previous suit by mortgagee against mortgagor to have the lands or 
money made the deed appear a mortgage); Null v. Fries (1885) 110 Pa. 521.

•Jackson v. Lawrence (1885) 117 N.S. 680; Raphael v. Muller t ls98) 
171 Mass. Ill, 58 N.E. 515.

•In Holmes v. Mathews (1855) 9 Moore, P.C.C. (Eng.) 413, one <>f the
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But the courts which have taken this position have not yet con
sidered it with reference to what seems to lx* a question of con
trolling importance1, viz., whether the testimony of a party which, 
in the nature of the case, cannot be true unless he committed 
perjury, or made a grave error, in the1 previous proceeding, may, 
under any circumstances, be regareleel as an element proper to be 
considered in relation to an issue which cannot be established by 
evidence which fails to satisfy that high standard of certainty 
which is required in cases of the type under discussion. It may 
lie argued with some apparent plausibility that this question 
demands a negative answer.

33. Character of negotiations preceding the execution of the 
instrument of transfer.—(a) (ienerally.—*It is well settled that 
whatever was said by one or both of the parties to the transaction 
while its terms were under consideration is admissible for the pur
pose of shewing its actual nature.7 The objection that such 
evidence should be excluded on the ground that its reception 
cemtravenes the general rule that, after a contract has lx?en re

sidential elements commented upon by the court was that, in an affidavit 
of debts and assets filed by the transferor in bankruptcy proceedings, he had 
omitted to allude to any equity of redemption in respect of the property.

7Sec cases cited passim in this section.
In Barton v. Bank of New South Wales (1890) L.R. 15 App. Cas. (Eng.) 

379, the court made the following remarks : “The evidence which is relied 
ii|M»n for the purpose of cutting down the deed and reducing the bank’s convey
ance to the level of a redeemable right consists of some letters which passed 
l»etween the bank and the late Mr. Barton, between the 30th of March, 
1874, and the 27th of September, 1876. The first of these letters was from 
the hank to the deceased, and simply intimates to him that, as his indebtedness 
in the 1 looks was still continuing, it was time that he executed a pro|>er mort
gage in their favor, the alternative presented being that he should arrange to 
release his properties by payment of the debt. On the 9th of April that 
communication is answered by the deceased in terms which shew that he 
thoroughly understood and appreciated the difference between a mortgage of 
his land and conveyance of it in fee. He mentions both alternatives in the 
letter, and in the conclusion of it he indicates his preference for an arrange
ment under which the bank should take a conveyance of the land as in full 
payment of the debt. The next letter relied on was written by Mr. Barton, 
and was delivered to the bank on the same day as the conveyance was executed 
and delivered, and upon the terms of that letter there has naturally been a 
great deal of comment, because there are some expressions in it that might 
be characterized, if not as enigmatical, at all events as somewhat ambiguous. 
But the general pur|iort and substance of the letter is beyond doubt. It 
sets forth that the bank are to take a conveyance in part payment of the debt, 
and it also states that, when they have taken a conveyance in part payment of 
the debt, the writer of the letter, Mr. Barton, will become |K*rsonally liable if 
his means improve and his estate is able to afford it, for the whole or part of the 
difference between his total debt and the value of the land in question. It is 
sufficient to say that, in the opinion of their lordships, those expressions, ‘in 
part payment of the debt,’ 'whole or part of the difference,’ are altogether 
inconsistent with the idea that the writer of the letter supposed for a moment 
that he was executing a conveyance which was to be a security for the whole

For another case in which letters written prior to the execution of the deed 
in question were considered, see Scottish Union Ins. Co. v. Queensberrv (1842) 
1 -Bell, Sc. App. Cas. (Scot.) 183.

12-29 D.L.».
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Annotation, dueed to writing, its terms cannot lie qualified by what the part u s 
said during the negotiations which led up to it, has been explicitly 
declared to be untenable.8 This conclusion was obviously in
evitable, having regard to the consideration that the very essence 
of the doctrine discussed in this monograph is the use of parol 
evidence to control the terms of written agreements.

(b) Application for loan.—The circumstance that the nego
tiations which preceded the execution of the instrument of transfer 
began with a proposition that the transferee should lend money to 
the transferor or undertake some onerous obligations for his 
benefit, upon the security of the property which was ultimately 
conveyed, is conceded to be an element which tends to show that 
the transaction as consummated was a mortgage.9

(c) Application for loan provisionally entertained— In a case 
where the application for a loan is shewn to have been entertained 
by the transferee, the evidence relating to the subsequent stages 
of the negotiations may tend to establish ont* or other of the 
following facts:—

(1) That, for an appreciable period, the negotiations were 
prosecuted by the parties upon the supposition that the contract, 
when executed, was to be one of lending and borrowing. There 
is some difference of opinion with respect to the precise evidential 
significance of the situation which thus supervenes. The ground 
upon which most of the decisions proceed seems to be that the 
fact of the negotiations having been for a while conducted with a 
view to the making of a loan merely tends to prove that the 
transaction, as finally consummated, was a mortgage.10 But it 
has also been declared that the controlling principle is “that a 
deed absolute on the face of it, for property, offered to secure a 
loan in a case in which the parties originally met upon the foot ing 
of borrowing or lending, will be considered a deed in the nature 
of a mortgage to secure a loan, though another consideration shall 
be in the recital of the deed than the loan, unless it shall be proved 
that the parties afterwards bargained for the property imle-

•Beroud v. Lyon* (1802) 85 Iowa, 482, 52 N.W. 486.
yBullen v. Renwick (1862) 9 Grant’s Ch. 202; Guarantee Gold Bond 

Loan & Sav. Co. v. Edwards (1908) 90 C.C.A. 585, 164 Fed. 809; Williams 
v. Reggan (1895) 111 Ala. 621, 20 So. 614; Williams v. Chadwick (1901 74 
Conn. 252, 50 Atl. 720; McArthur v. Robinson (1895) 104 Mich. 540. 62 N.W. 
713.

1 'Caseswhich may apparently be regarded as exemplifying this point of 
view are Douglas v. Culverwell (1862) 4 De G. F. & J. (Eng.) 20, 31 I. .1 Ch. 
N.K. 543, 6 L.T.N.R. 272, 10 Week. Rep. 327; Williamson v. Culpeper M<" 
16 Ma. 211, 50 Am. Dec. 175; Wells v. Geyer (1903) 12 N.D. 316. Oil N W 
289; Ranks v. Frith (1914) 97 8.C. 362, 81 H.E. 677.

The fact that the execution of the deed in question was preceded by nego
tiations for a loan has been said to he a “circumstance of great weight ." Van- 
gilder v. Hoffman (1883) 22 W. Va. 1; Kerr v. Hill (1886) 27 W Y.i 576; 
Fridley v. Somerville (1906) 60 W. Va. 272, 54 S.E. 502.
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pendently of the loan; or if it shall appear that the chief induce
ment of the grantor in making the deed was to procure the loan ; 
ur that the grantee, after the execution of the conveyance, treated 
the money which he had advanced as a substantial part of the 
consideration, and not as a loan.” ‘1 In this statement the circum
stance of the negotiations having been prosecuted on the baiting 
defined by the provisional acceptance of a projxisition for a loan 
is apparently treated as lieing sufficient of itself to raise a prima 
facie presumption that the transaction, as finally consummate!, 
was a mortgage. If this is really the doctrine intended to lie laid 
down, its soundness would, in spite of the very high authority 
by which it was projioundcd, seem to Ik* open to question. Having 
regard to the possibility that the character and object of the 
negotiations may luive undergone a change at some time before the 
instrument of transfer was executed, and to the probability of the 
occurrence of such a change being, so far as can lie seen, equal to 
the probability of a continuance of the negotiations upon their 
original footing, there is, it is submitted, no adequate basis for 
predicating a presumption.

In any point of view it is manifest that the fact under dis
cussion is not conclusive with regard to the cliaracter of the 
transaction as finally consummated.11

(2) That up to the time when the instrument of transfer was 
drafted the negotiations were prosecuted by the parties upon the 
supposition that the contract, when executed, was to lx* one of 
borrowing and lending. Under these circumstances the pre
sumption and the inference which are predicated under the 
uprising theories considered in the preceding paragraph are pro
portionally strengthened. Rut as there is always locus pœni- 
tentiæ until the instrument of transfer has Ixxm actually executed, 
it is clear that, according to the point of view, the presumption 
may lx* rebutted or the inference overcome by affirmative evidence 
as to the actual intention of the parties when the transaction 
was consummated.1 *

(3) Tliat the instrument of transfer was prepared and executed 
in pursuance of a definite arrangement emlxxlying the result of 
negotiations prosecuted upon the supposition that the contract, 
when executed, was to be one of lending and Ixirrowing. Under

"Morris v. Nixon (1843) 1 How. (U.S.) 118, 11 L. ed. fit). The theory of 
a presumption seems to have also been adopted in Keitze v. Humphreys (1912) 
53 Colo. 177, 125 Pac. 518.

' Jasper v. Hazen (1894) 4 N.D. 1, 23 L.R.A. 58, 58 N.W. 454; Banks v. 
Firth (1914) 97 H.C. 362, 81 8.E. 677.

'Negotiations begun with a view to a loan on seeurity for a debt may fairly 
terminate in a sale of the projierty originally pro|M>sed for a seeurity." Camp- 
Mi v. Dearborn (1872) 109 Mass. 143, 12 Am. Rep. 671.

"In Mints v. Soule (1914) 182 Mich. 5ti4, 148 N.W. 769, the preponder
ance of evidence was held to be against the theory that the final arrangement 
ha* reference to a loan.

Annotation.
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Annotation, these circumstances the inference that the transaction as finally 
consummated was a mortgage seems to be virtually conclusive. “ 

(d) Refusal of transferee to accept proposition for a loan.—As 
evidence tending to prove that the instrument of transfer, as 
executed, was not intended to operate as a mortgage, the following 
facts are relevant : That the grantee had refused to make a loan 
on security ;16 that he had refused to accept a formal mortgage, >« 
or to be a party to a contract which he was led to believe would 
operate as a mortgage;17 or that he had refused to advance money 
except on the terms that an absolute conveyance of the legal title 
should be executed.18 The probative force of such facts is, of 
course, augmented where the testimony shews that the refusal 
w as repeated several times,19 or that it was induced by some special 
consideration, the dissuasive influence of which was certain or

“In Langton v. Horton (1841) 5 Beav. 9, 6 Jnr. 357, a mortgage was held 
to be shewn by evidence to the effect that one Birnie had initiated the transac
tion by proposing to give Horton a bill of sale on a moiety of a ship, to dejmsit 
a policy of insurance on it, and to pay from time to time certain bills to he 
drawn upon Horton, and that this proposition was accepted by Horton.

In Papineau v. Gurd (1851) 2 Grant, Ch. (U.C.) 512, the testimony of the 
principal witness was to the following effect: “Some time before the sheriff's 
sale |of the plaintiff’s property], the plaintiff came to me and asked me if I 
could help him by lending money to pay t he debt. I said I could not ; . . .
that I thought Mr. Gurd, the defendant, could purchase the projierty and give 
him time to redeem it. Gurd had expressed his desire to help the plaintiff 
because he thought it a hard case that the plaintiff should lose his lands.” 
The witness brought the plaintiff and defendant together at his house, and 
plaintiff, who could not speak good English, asked Gurd, through the witness, 
to let him have the necessary money. The proposition made was that Gurd 
should buy the property, and give Papineau one year to redeem it, and if 
he could not redeem it in one year it must go. Gurd said he would do it on 
certain terms, to which Papineau consented. When the year was nearly up 
plaintiff came to the house of the witness and said he could not pay Gurd; 
whereupon the witness begged Gurd “to give plaintiff another year to pay 
what was due, saying plaintiff was a poor and industrious man, and if lie, the 
defendant, got the interest it was enough. I begged him to let him have 
another year, and defendant agreed to give it.” This evidence was cor
roborated by the testimony of two professional gentlemen. One of them, at 
whose office the parties met prior to the sale and in relation to it, testified: 
"I understood that Gurd advanced the money and took the sale and sheriff’s 
deed to secure himself, and that plaintiff had the right of redeeming it.” I leld, 
that the transaction was a mortgage.

“England v. Codrington (1758) 1 Eden (Eng.) 169; Alderson v. White 
(1858) 2 De G. & J. 97, 4 Jur. N.S. 125, 6 Week. Rep. 242; Bullen v. Renwick 
(I860) 9 Grant’s Ch. 202; Monroe v. Foster (1873) 49 Ga. 514; Flagg v. Mann 
(1833) 14 Pick. (Mass.) 467; Cornell v. Hall (1871) 2 Mich. 377; Cake v. 
Shull (1888) 45 N.J. Eq. 208, 16 Atl. 434.

“Helbreg v. Schumann (1894) 150 III. 12, 41 Am. St. Rep. 339, 37 YE. 
99; Bacon v. National German-American Bank (1901) 191 111. 205, 60 YE.

,THau8sknecht v. Smith (1896) 11 App. Div. 185, 42 N.Y. Supp. till, 
affirmed in 161 N.Y. 663, 57 N.E. 1112.

“Morris v. Nixon (1843) 1 How. (U.S.) 118, 11 L. ed. 69; Chicago A C. 
Rolling Mill Co. v. Scully (1892) 141 111. 408, 30 N.E. 1062.

“Douglass v. Moody (1885) 80 Ala. 61.
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very likdly to bo permanent—as that a mortgage could not be 
executed on the given property without violating a statute.10

But manifestly evidence of the descriptions above stated is not 
conclusive against the theory of a mortgage1 transaction.11 Its 
effect may be overcome by other evidence which shews with the 
requisite degree of certainty that the actual intention of the parties 
was to create a mortgage.11

(e) Negotiations commenced and carried on with reference to a 
sale.—Testimony to the effect that the transferor opened the 
negotiations by proposing that the transferee should buy the 
pro]>erty in question obviously indicates that the transferor, when 
he applied to the transferee for the money which lie desired to 
raise, did not contemplate* a mortgage transaction. It is apparent 
that, in all jurisdictions, when such testimony is offered with re- 
sjiect to a contract which does not include any written stipulation 
as to reconveyance, and, so far as most jurisdictions are concerned, 
where it is offered with respect to a contract which does include 
such a stipulation, it is in its nature corroborative* of a presumption 
raised by the language of the contract itself. Having regard to 
this consideration, it would seem not unreasonable* to take the 
ground that, in relation to the particular conclusion to which the 
fact of an initial proposal to sell and the fact of an initial proposal 
to 1 Kir row are respectively directed, the former fact should be 
re*gareled by the majority of the courts as always possessing a 
higher probative value* than the latter, irrespective of whether 
one* class of contract or the other is under discussion. But, so 
far as the writer has lx*en able to ascertain, no comparison between 
these two probative elements has ever been made in this point of 
view. From the authorities as they stand no more can be deduced 
than this: that if the original offer to sell was accepted by the 
person to whom it was made, and all the subsequent negotiations 
proceeded upon the same footing, the transaction will be treated 
as a sale, unless there is some affirmative evidence that the in
tention of the parties underwent a change before the written 
contract was actually executed.11

The inference that the transaction contemplated was a sale is, 
of course, strengthened proportionably by the presence of any 
of those elements, the absence of which is regarded as having a 
tendency to shew that the transaction w as a mortgage.11

"Vincent v. Walker (1888).86 Ala. 333, 5 8o. 465.
2,Bullen v. Renwick (1860) 9 Grant, Ch. (U.C.) 202, reversing 8 Grant, 

Ch. (U.C.) 342.
"Morris v. Nixon (1843) 1 How. (U.8.) 118, 11 L. ed. 69.
"See Hubert v. Sistrunk (1910)—Ala.—, 53 So. 819; Everett v. Estes 

(1914) —Ala.—, 66 So. 615; Moss.v. Green (1839) 16 Leigh (V.A.) 251; Sadler 
v. Taylor (1901) 49 W. Va., KM,$38 S.E. 583.

"In Neal v. Morris (1818) Beatty, Ir. Ch. Rep. 597, the court said: “It 
appears very clearly from the evidence in the cause that the dealing between

Annotation.
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Annotation. (/) Informal statements made by the parties duYing the 
progress of the negotiations may sometimes constitute relevant 
evidence respecting the quality of the transaction which was 
contemplated. “

34. Statements made by parties at the time when the written 
contract was executed. - In one Illinois ease certain state
ments made by the parties on the occasion when the written 
contract was executed seem to have l»een regarded as wholly 
incomix'tent evidence. *• Such incompetency has also l>eon affirmed 
explicitly by a Federal judge, sitting in one of the inferior courts. 
Rut in a later Illinois case, it was laid down that statements of 
this sort, “while admissible, may or may not be controlling. It 
may be that the declarations are but a device to cover usury, 
or to conceal hard and unconscionable bargains, driven by a re
lentless or sharp and designing creditor, or the debtor may he 
misled into the execution of the deed, or, from the peculiar cir
cumstances shewn, incapable of understanding his relations to his 
creditor thereunder.”*" The doctrine thus laid down is obviously 
that which was taken for granted in such cases as those cited in 
the footnote.28 But the probative weight of such statements
these parties was not for a further mortgage, hut for the absolute sale and pur
chase of the equity of redemption. The reference to a notary public to ascer
tain the value of the equity of redemption, subject to the prior mortgage, his 
ro|»ort upon it, and the sum paid l>eing the very sum estimated as such value, 
ap|>enr to me decisive to shew that it was a . . . sale.” It was further
remarked that the memorandum which had been drawn up, giving the vendor 
an op|N>rtunity of repurchasing the estate within three years, had been stated 
by a witness to have been for the purpose of protecting the vendor from the 
piwsibility of having sold his property at less than its value.

“Lincoln v. Wright (185») 4 De G. & J. (Kng.) 10, where a mortgagee's 
conveyance of a life estate in real property and an insurance policy was held 
to have been made as a security merely, Turner, L. J., said: ‘‘The question 
then, as I view it, is whether there was such an agreement as this bill allégea; 
and, upon the evidence, I am jx-rfectly satisfied that there was. The conver
sations, which arc proved, referring as they do to the question whether the 
investment would be safe, and to the payment of the interest and the repay
ment of the principal, are, to my mind, more satisfactory than if the evidence 
had been more direct ; and I can see no sufficient ground to doubt the ti sti- 
mony of the witnesses. Indeed, the evidence on the part of the defendant 
seems to me to confirm it. If there was no such agreement as the pie ml iff 
alleges, to what are Mr. Beck's (guardian of Wright’s daughter after his death] 
and Mr. Wright's offers of £10 a year, as the plaintiff says, and it is not denied, 
to be ascribed? It was said for the appellant that the plaintiff was to lx> 
tenant, paying the premiums upon the insurance; but there is no proof of 
any such agreement.” The offer here alluded to was that Beck would pay 
Lincoln £10 a year for the premises, if he would give up the possession of the 
premises.

“In Sutphen v. Cushman (1804) 35 III. 186.
“Richmond v. Richmond (1871) Fed. Cas. No. 11, 801.
“Dafst v. Murphy lit) III. 343, 9 N.E. 887. See also Whitncv v. 

Townsend (1809) 2 Lana. (N.Y.) 249.
••Campbell v. Durkin (1870) 17 Grant’s Ch. 80 (statements made by gran

tee that ne was to hold the property in question to secure the money which 
he was to advance) ; Babcock v. Wyman (1860) 19 How. (U.8.) 289. 15 L.
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however is apparently not much greater than those made after 
the execution of the contract (see following sect ion) .They “ should 
lie received with great caution.” ••

In one instance evidence of this description was excluded on 
the general ground that the declarations to which it related were 
sell-serving.4 Hut, whatever theory may lx* adopted with resjxx-t 
to the admissibility of declarations, when made subsequently to 
execution of the given instrument or instruments, it is submitted 
that an objection based solely upon the self-serving character 
should not be accepted as valid, where they were made in the 
presence of the other party and amounted simply to a final and 
precautionary assertion of the idea entertained by the speaker
ed. 644 (grantor's brother, who was present when the given deed was exe 
ruled, testified that, when the grantor hesitated to sign it, the grantee said 
lie could have the land again at any time he should pay the debts secured by 
it); Morgan v. Shinn (McLellan v. Shinn) (1872) 15 Wall. (U.8.) 105, 21 L. 
ed. 87 (evidence of scrivener at whose office the parties called to have the given 
hill of sale prepared); Hudson v. Isbell (1833) 5 Stew. & V. (Ala.) 67 (evidence 
of subscribing witness to bill of sale held to have been properly admitted); 
Knglish v. Lane (1835) 1 Port. (Ala.) 328 (witness recollected that after the 
<lml conveying slaves had t>een passed, lut heard the transferor say to the 
transferee that if the latter would refund the money within a certain ixiriod, 
lie would restore the negroes); Turni|»seed v. Cunningham (1840) 16 Ala. 
501, 50 Am. Dec. 190 (grantor in bill of sale of slaves delilrerately declared, 
in the presence of men (allied upon to witness the formal delivery to him, that 
the grantee had the right to redeem); Page v. Vilhae (1871) 42 Cal. 75 (evi
dence of attorney employed by both parties); Sjience v. Steadman (1873) 
40 (ia. 133 (affidavit of scrivener who drafted the given deed and stipulation 
as to reconveyance); Tillson v. Moulton (1860) 23 111. 648 (statements to 
agent employed by grantor to attend to the transaction); Preschbaker v. 
Feaman (1863) 32 111. 475 (testimony of scrivener); Campbell v. Dearborn 
(1872) 109 Mass. J30; Cobh v. Day (1891) 106 Mo. 278. 17 S.W. 323 (grantor 
said she did not want to sell, hut wanted the pro|>erty for a home); Bryant v. 
Lazarus (1911) 235 Mo. 606, 139 S.W. 558 (grantor’s brother testified that 
he heard grantee’s agent tell grantor’s wife, to induce her to sign the deed 
that it was only a mortgage); Gilchrist v. Cunningham (1832) 8 Wend. 641 
(when assignor objected to executing the assignment, the assignee told him 
that, though absolute in its terms, it was merely to jierfect an antecedent 
agreement, as security for an advance); Kdwards v. Wall (1884) 79 Va. 321 
(testimony of notary who prepared the given deed).

In Bernard v. Walker (1862) 2 U.C. Krr. & App. 121, where a person who 
witnessed the execution of the deed testified that the grantor, ti|>on finding 
that a certain person's name was not specified as a grantee, insisted upon its 
being inserted, Robinson, C.J., said: “If there had been no such intention or 
understanding in Walker's mind, as that he was only making this deed as a 
security, and he was about to execute the deed as a final and alisolute transfer 
of all his right in the land, it could not have signified to him whether Thomp
son's name was in the deed or not. If both had agreed to give up all claim 
upon him for indemnity, on his executing the deed which Thoiu|>son placed 
before him, he might, as we may suppose, have been content to make the 
conveyance either to one or both, as they might have agreed between them
selves. If he had been led by what had passed between him and Thompson 
to believe that the deed was only to be made use of as a means of enforcing 
payment of the debt due by him to the two. it was natural that he should desire 
Tlmmiison’s name in the deed, for he had confidence in him, and would feed 
more secure that the understanding on which he was about to convey would 
lx- more certainly carried out.”

1 'Rodgers v. Burt (1908) 157 Ala. 91, 47 So. 226.

AnaoUtioe.
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concerning the quality of the contract which he was on the point 
of executing.

In some instances the admissibility of the statement in quest ion 
was expressly predicated upon the ground that it was a part of 
the res gestœ;*1 and apparently this conception might with pro
priety have l>een relied upon in a considerable number of the cases 
already cited.

35. Statements made by the parties after the execution of the 
instrument.—(o) Generally.—The doctrine distinctly adopted in a 
considerable number of American cases is that an instrument 
which on its face imports an absolute transfer of property cannot, 
under any circumstances, be converted into a mortgage by tes
timony which relates merely to the subsequent statements of 1 lie 
parties, unless that testimony is corroborated by circumstantial 
evidence.»1

But the position that the probative force of evidence of this 
description can never be sufficient to warrant the inference that a 
mortgage was intended seems to be clearly untenable. Sucli a 
theory, when tested by its application to an extreme case, involves 
the impossible, not to say preposterous, conclusion that a finding 
in favour of the party who alleges that the given instrument of 
transfer was executed as a security must be set aside even in a 
case where the allegation is sustained by definite testimony, un
impeached and uncontradicted, that the transferee had de
liberately, and with a full comprehension of the legal effect of his 
words, declared that the transaction was a mortgage. If parol 
evidence is to be received at all, there is plainly «no satisfactory 
logical ground upon which the sufficiency of evidence of this 
character and strength can be denied. The supposed situation 
is no doubt one that very seldom occurs. But this consideration 
obviously has no bearing upon the theoretical question of the 
soundness or unsoundness of the doctrine.

The correct theory, it is apprehended, is one which may l>e 
stated in this form: The intention of the parties that an absolute 
instrument of transfer was intended to operate as a mortgage 
may be proved by testimony as to their statements alone, if it 
proceeds from trustworthy witnesses and is unambiguous in its 
import; but the required standard of reliability and certainty

*'Wilcox v. Bates (1870) 26 Wis. 465; Lawrence v. Du Bois (1880) 16 W. 
Va. 443.

**The following will serve as sufficient illustrations: Marks v. Pell (1815)
1 Johns. Ch. (N.Y.) 504; Allen v. McRae (1846) 39 N.C. (4 Ired. Eqj 325; 
To<ld v. Campbell (1858) 32 Pa. 250; Couch v. Sutton (1854) 1 Grunt, ('us. 
(Pa.) 120; Nicolls v. McDonald (1882) 101 Pa. 514;

In Linton v. Sutherland (1896) 40 N.8. 149, the declarations of a grantor, 
made two years after the deed in question had been executed, to tin- effect 
that the instrument was intended as a mortgage, were pronounced inadmis
sible.
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is so seldom satisfic'd that, as a general rule, it is insufficient, unless Annotation 
corroborated, to warrant the conclusion that the transaction con- 

1 tomplated was a mortgage, and must be disregarded, if the rest 
of the evidence is distinctly antagonistic to such an inference.
There is some specific authority for a doctrine of this tenor,38 and 
it may apparently be regarded as constituting the ratio decidendi 
of nearly all the cases cited in the present subtitle. In this point 

- of view it is permissible to infer the intention to create a mortgage 
from evidence consisting of parol declarations, if those declarations 

■ are sufficiently precise and established by reliable testimony.
In Ontario, testimony as to the statements of the parties is 

held not to be admissible at all, unless a foundation for it has first 
been laid by the introduction of circumstantial evidence which 
tends to shew that the transaction was a mortgage. See §§ 20, 21, 
ante, where this doctrine is criticized as being not only illogical, 
but opposed to the English authorities. Some slight traces of this 
doctrine may also be found in American cases.84

(b) Probative value.—Whatever view may be adopted as to 
the general question of the competency of subsequent statements, 
it is clear, both upon principle and authority, that less probative 
force should be conceded to them than to either of the two de
scriptions of statements discussed in the preceding subtitles. 
“Declarations of this character are regarded as loose and uncer
tain testimony, and as the most dangerous species of evidence.” ••

The probative value of such evidence varies in proportion to 
the degree of deliberation with which the statements in question 
were made,»* the frequency with which they were reiterated,87 
and the extent to which the party who made them was acquainted 
with legal phraseology.8» It is, of course, especially cogent where 
the statements ascribed to both the parties are of a similar tenor; »• 
though such a coincidence may by some special consideration—

33Harp v. Harp (1902) 136 Cal. 423, 69 Pac. 28; Vangilder v. Hoffman 
(1883) 22 W. Va. 20; Sadler v. Taylor (1901) 49 W. Va. 104, 38 S.E. 583.

Il . 8«For example, in Aborn v. Burnett (1827) 2 tilackf. (Ind.) 101, it was
remarked: “The canes where courts have admitted parol evidence to inter
fere with written contracts have generally been when; there exists some 
equity dehors the deed. There is nothing in this record which goes to show 
any eauitable circumstances dehors the deed, which would open the door to 
the admission of parol evidence.”

3‘Barrett v. Carter (1870) 3 Lans. (N.Y.) 68; Sec also Mobile Bldg. & L.
Asso. v. Robertson (1880) 65 Ala. 386; Edwards v. Wall (1884) 79 Va. 321;
Bascombe v. Marshall (1908) 129 App. Div. 516, 113 N.Y. Supp. 991, affirmed 
in 198 N.Y. 538. 92 N.E. 1077.

The verbal admissions of a party in interest “should be received with great 
caution." Rodgers v. Burt (1908) 157 .Ala. 91, 47 So. 226.

3"Maples v. O'Brien (1908) 116 N.Y. Supp. 175.
•'Stephens v. Allen (1883) 11 Or. 188, 3 Pae. 168; Sewell v. Holly (1914)

—Ala. —, 66 So. 506; Jackiewicz v. Siwka (1915)—Mich. —, 153 N.W. 688.
8"Johnson v. Woodworth (1909) 134 App. Div. 715, 119 N.Y. Supp. 146.
3"Hicks v. Hicks (1832) 5 GiU & J. (Md.) 75.



186

AeeoUlien.

Dominion Law Reports. [29 D.L.R.

such as collusion for an improper purpose—be deprived of the 
signifieance which is normally ascribed to it.40

Some of the reasons for mistrusting evidence of this description 
are clearly indicated by the following passage :—

“With our experience in courts of justice, we cannot doubt 
the possibility of procuring false testimony of alleged verbal 
understandings in regard to transactions where the property at 
stake is so valuable as to afford a strong temptation to a dishonest 
mind to resort to any artifice. We know, too, that witnesses, 
without actually intending to mislead others, may mislead them 
from having l>een misled themselves. They may fancy that they 
have heard what they did not hear; they may have misappre
hended remarks and observations made in their presence about 
matters in which they had no concern; they may have mistaken 
suggestions and propositions for agreements; or expressions <>f 
kind gratuitous intentions for promises meant to t>e legally bin-l
ing, and may have supposed that to liave lx»en spoken of as finally 
settled which was only the subject of a negotiation, and a negotia
tion which may, without their knowledge, have terminated at last 
in a manner very different from anything they were aware of."*1

(c) Necessary definiteness.—In order that evidence of this 
description may be treated as one of the probative elements in a 
given case, it is manifest, in the first place, that the statement to 
which it relates must l>e of such a tenor as to shew that the party 
who made it regarded the transaction as being one of the character 
alleged. The words relied upon must also be sufficiently precise 
in meaning to warrant a definite inference with respect to the view 
of the person who used them.** This prerequisite is of course

* "Ballard v. Jones (1846) 6 Humph. (Tenn.) 455.
*'Matthews v. Holmes (1853) 5 Grant, Ch. (U.C.) 1.
**In Barton v. Bank of New South Wales (1890) L.R. 15 App. Cas. (Eng.) 

379, Barton obtained on credit £600 from the res|)ondent bank, giving a |kt- 
sonal bond, ami depositing the title deeds of three parcels of land. Some 
years afterwards he executed to the bank an absolute conveyance of the -ame 
land, which provided that the debt should be “reduced by the sum of £1U0.” 
Two years after the execution of the deed, the bank sent a note in which they 
called his attention to the fact that he had paid nothing towards his indebted
ness, and they asked for a remittance. In reply he reminded them that his 
indebtedness was for the balance over and above what he termed the value of 
the property, and that his only undertaking was to pay that difference if he 
was in a position to do so. He stated that nis means had not improve-1. and 
that therefore they must not expect a remittance. Held, that then was 
nothing in this letter which bore out the idea that the relation of the parlies 
was that of mortgagor and mortgagee. The appellant also relied upon the 
manner in which the bank dealt with this transaction in their books. I'pon 
this point the court observed: “The entries in the books do not appear t<> shew 
more than this, that from a period shortly after the date of that transaction 
in July, 1874, the account was headed as in liquidation. In point of fact, 
the account was in suspense, because if the arrangement be taken as really 
having been made, part of it nad been completed, and upon that part no Haim 
could Tie; and as to the other part the bank possibly treated it as irrecoverable,
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applicable, whether the words were those of the transferor or 
transferee. If they were those of the transferee, and relied upon 
as indicating that he admitted the transaction to be a mortgage, 
they must amount to a recognition of a pre-existing agreement, 
and not merely to a declaration of a present willingness to allow 
t he property to be redeemed. 4 » In some cases the attention of the 
courts was perhaps not sufficiently directed to the importance of 
distinguishing between these two situations. The statements 
relied upon must be “ inconsistent with the transferee’s having an 
indefeasible title, or establish a fact inconsistent with it.”44

(d) Statements of transferor inconsistent with theory that trans-

hmuiRc it was to be irrecoverable if their debtor was not in a position to pay. 
Then interest was calculated. That circumstance does not ap|>enr to their 
Lordships to be of much consequence, because, although the interest was 
calculated in decimals by a clerk who had charge of the books, merely for the 
pin |M>se of convenience if it required to be debited, in |ioint of fact no interest 
was ever debited to Mr. Barton.”

The following passage in the judgment of Lord Crunworth in Aldersoti v. 
White (1868) 2 De (1. & J. (Eng.) 97, may be api>ositely referred to in this 
connection ‘‘The point most relied on by the respondents was that the expres
sions used in Crump's will, made in 1842, were inconsistent with his being 
anything else than a mortgagee. Now, considering that Crump was not a 
solicitor, but a yeoman, I think that, on a question of this kind, but little 
attention is to be paid to the precise form of what he is made to say in a will 
drawn for him. I think, however, that his expressions are hardly to be called 
inaccurate, as applied to property which he had purchased, subject to a right 
of repurchase. The use of the word ‘interest’ was much relied on, but a soli
citor drawing the will, and not knowing all about the facts, might put in the 
word ‘interest’ as a matter of course; and it is to be observed that the testator 
dis|*)ses of the ‘rents and profits' of the estate in a way inconsistent with the 
motion that he was receiving them only as a mortgagee in i>osse.s.sion. It is 
true he speaks of his ‘security’ on the estate, but I do not see in this any ma
terial inaccuracy; he might well regard it as a security; but the question is 
whether he shews that he regarded it otherwise than as a security which en
titled him absolutely to the rents and profits till the repurchase.”

4’Plumer v. Guthrie (1874) 76 Pa. 441. Loyd v. Currin (1842) 3 Humph. 
(Tenn.) 462; Little v. Braun (1902) 11 N.D. 410, 92 N.W. 800; Cook v. 
Gudger (1855) 55 N.C. (2 Jones, Eq.) 172.

In ('rowelf v. Keene (1893) 159 Mass. 352, 34 N.E. 405, the court 
made the following remarks: ‘‘Evidence was introduced of oral admissions 
made by Keene that he held the title for the benefit of Michael Robinson, 
and his heirs; that he had advanced money from time to time, ‘and 
was holding the land for the debts.' In May, 1880, Keene wrote to 
Michael Robinson, ‘My only purpose is for your benefit, and have 
acted upon the advice of your friends in Wareham to let it remain as it is for 
the present, in order to save the farm for you.’ In February, 1880, also, Keene 
wrote to Robinson: ‘When you are in a position to pay my balance I will talk 
about a transfer. You say I can’t have all. I only want my due, and if I 
you can find anyone to let you have money as cheap as I have in the past you 
arc fortunate. It has not been my intention to deprive you [of] liberty of 
the farm in the least.’ This last sentence, Keene testified, related to the fact 
that he gave Robinson the use of the farm. While these oral and written 
admissions have a strong tendency to support the plaintiff’s theory, they are 
also consistent with the theory that the deed was intended as an absolute 
conveyance, and that Keene intended when he was made whole to reconvey 
the land, though under no obligation to do so.”

“Todd v. Campbell (1858) 32 Pa. 250.

Annotation.
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Annotation, action waft a mortgage.—A few cases in which the weight of evi
dence of this description was considered are cited in the footnote. “ 

(e) Statements of transferee inconsistent with theory that trans
action was an absolute sale..—The few cases involving this 
situation are cited below.4*

4S(o) Statements made to the transferee or his privies. Price v. Karnes (1S71). 
5W III. 27b; Wilson v. Terry (1905) 70 N.J. Eq. 231, 02 All. 310, affirmed in 
71 N.J. Eq. 785. 65 Atl. 983; Nicolls v. McDonald (1880) 101 Pa. 514; Todd 
v. Campbell (1858) 32 1’a. 250.

(6) Statements made to third person. Holmes v. Matthews (1855) 9 Moore 
P.C. 413; Rose v. Hickey (1878) 3 Ont. App. 309; Mitchell v. Wellman ( lss5) 
80 Ala. lb; Knoekamus v. Shepard (1870) 54 III. 500; Scanlan v. Scanlan 
(1891) 134 III. 030, 25 N.E. 652; Boomer v. Stone (1874) 38 Iowa, 085; Ether
idge v. Wisner (1891) 86 Mich. 166, 48 N.W. 1087; Henry v. Davis (1823) 
7 Johns. Ch. (N.W) 40, affirmed in Clarke v. Henry (1823) 2 Cow. 324.

4*(a) Statements made to the transferor or his privies. In Vernon v. Bet hell 
(1761) 2 Eden (Eng.) 110, where A had granted a mortgage of anticipation to 
B of a West India estate, and, having been found U|>on an account taken to lie 
great I v indebted to him, released the equity of redemption to B and his heirs, 
the following parol declarations of Bethell (grantee) were part of the evidence 
from which the inference of an intention to create a mortgage was drawn : To 
one person he said, “that he was bound in honour and conscience, iw well as 
by promise, that the Major should have the estate again on his being paid, 
though he had got an absolute acquittance;” and at another time, “Let him 
pay me what he owes me, and he shall have his estate again;” to another he 
said, “that when he obtained the conveyance, he voluntarily promised the 
plaintiff, or his family, that they should have the estate again on paying the 
money ; and that he thought himself bound in honour and conscience, though 
not in law; and that he had doubted in sending in the account, whether he 
should not admit the redemption.” To another person he said, “that he had 
promised to return the estate again when he was paid."

In Lincoln v. Wright (1859) 4 De G. & J. (Eng.) 16, 28 L.J. Ch. N.S. 795, 
7 Week. ltep. 350, the court relied upon evidence to the effect that, soon after 
the death of Wright, the grantee, Beck, the guardian of the minor child of 
Wright, called on Lincoln, the grantor, and offered him £10 per year for the 
premises if he would give up possession of them ; that Lincoln refused this 
proposition; and that Beck thereupon threatened to have him turned out. and 
shortly afterwards began the action of ejectment which the pending suit was 
brought to restrain. (This portion of the evidence is stated more fully in 7 
Week. Rep. 124, where the judgment of Kindersley, B.C., in the lower court, 
is reported).

For other cases in which evidence of this type was considered, see Goley 
v. State (1886) 87 Ala. 57, 6 So. 287; Klock v. Walter (1873) 70 111. 416; Pear
son v. Sharp (1886) 115 Pa. 254, 9 Atl. 38.

(6) Statements made to third jferson. In Mcllroy v. Hawke (1856) 5 Grant, 
Ch. (U.C.) 516, a portion of the evidence relied upon related to the state
ments of two disinterested witnesses that the grantee refused to sell the land 
in question to one of them, not because of any reluctance to do so, but u|ion 
the ground of some right in the grantor to which he felt himself bound to give

For other cases involving this sort of evidence, see Russell v. Southard 
(1851) 12 How. (U.S.) 139, 13 L. ed. 927; West v. Hendrix (1850) 28 Ala. 
226; Rodgers v. Burt (1908) 157 Ala. 91, 47 So. 226; Roes v. Brusic il883) 
64 Cal. 245, 30 Pac. 811; Ruckman v. Alwood (1873) 71 111. 155; Low v. < ■ raff 
(1875) 80 111. 360 (grantee spoke several times of his intention to reconvey).^

For cases involving written declarations, see Myers v. Willis (1855) 1< 
C.B. (Eng.) 77, affirmed in 18 C.B. 886, 25 L.J.C.P. N.S. 255, 4 Week. Hep. 
637 (letter stating that the bill of sale in question had been executed as col
lateral security for an advance of money, and that on the repayment of this the 
chattel was to Ik* returned) ; Whitlow v. Stimson (1909) 14 B.C. 321 (entries 
in grantee’s diary).
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(/) Statements supporting claim a defence of jtarty who made 
them.—Some of the cases in which there were statements which 
tended to support the allegations of the party who had made 
them would seem to have proceeded simply iqxm the broad 
doctrine that statements of this tenor were admissible in spite of 
their self-serving character.47

Other decisions are based upon the general ground that the 
antecedent declarations of a party are not admissible for the 
purpose of sustaining his own averments.48

The latter of these doctrines has been applied with respect 
even to the declarations of a transferor or transferee which were 
made while he was in possession of the property in question, and 
relating to the conditions under which that possession was held.48 
But the position lias also been taken that the rule under which 
“the character of a possession may always be shewn by the con
temporaneous declarations of the tenant”80 overrides, in cases 
of the type discussed in this article, the operation of the general 
rule which excludes self-serving declarations.11 Whether the 
general rule or the special doctrine should be treated as controlling 
is a nice point. But, having regard to the small probative force 
which is attributed to all subsequent declarations, it would seem 
to be safer to exclude entirely those which belong to the self- 
serving class, unless it appears that, although in form they were 
of that description, they were made under circumstances indicating 
that they really represented a reluctant acknowledgment of an 
obligation regarded by the declarant as burdensome and disad
vantageous. •*

In other cases the admissibility of the given statements was 
regarded as being dependent upon the question whether they had 
or had not been made in the presence of the transferor.8* The 
rationale of the probative value ascribed to the evidence in this

47(a) Statements of a party by whom or at whose request the itro/wrty was 
conveyed. Hopkins v. Thompson (1835) 2 Port. (Ala.) 433; Parks v. Parks 
(1880) 66 Ala. 326; Downing v. Woodstock Iron Co. (1890) 93 Ala. 262. 9 
So. 177; Ewart v. Walling (1867) 42 III. 453; Funk v. Harehinan (1909) 110 
Md. 127. 72 Atl. 665; Boocock v. Phipard (1889) 1 Silv. Sup. Ct. 407, 5 N.Y. 
Supp. 228.

(b) Statements of party to whom the property was conveyed. Rowand v. 
Finney (1880) 96 Pa. 192; Price v. Karnes (1871) 59 III. 276.

4"This was the theory adopted in Helm v. Boyd (1888) 124 III. 370, 16 
N.K. 85; Heaton v. Gaines (1902) 198 III. 479, 64 N.E. 1081; Wenske v. Ken- 
neke (1913) 182 III. App. 558; Wilson v. Patrick (1872) 34 Iowa, 362.

4’Hart v. Randolph (1892) 142 III. 521, 32 N.E. 517.
“Sheaffcr v. Eakman (1867) 56 Pa. 144.
“Creighton v. Hoppis (1884) 99 Ind. 369.
“This qualification was recognized in Robinson v. Chisholm (1894) 27 

• i Z*’ v'here the grantor’s admission that he owed the grantee the amount 
paid by the latter, together with interest, was held to shew that he regarded 
that amount as a loan.

laSee, for example, Bentley v. O’Bryan (1884) 111 111. 53.
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Annotation, point of view is clearly that the absent party cannot warrant» My 
he prejudiced by a statement which he had no opportunity of 
denying.

36. Indebtedness of transferor to transferee before execution 
of instrument of transfer.—(o) Transferor indebted.—In several 
American cases the fact tliat the relationship of debtor and 
creditor subsisted between the transferor and transferee before the 
time when the instrument of transfer was executed, and -till 
subsisted at the time of its execution, has l>een adverted to as an 
element tending to shew that the parties intended to create a 
mortgage.14 It is manifest, however, that, in the final analysis, 
this element is relevant only in so far as it liears upon the esseni ial 
question to be determined, viz., whether the relationship con
tinued after the execution of the contract. (See § 37, post.) \\ ith 
reference to this aspect of the matter the broad rule has been 
formulated that, “where thç relation of debtor and creditor, or 
of mortgagor and mortgagee, exists, and conveyances are mad* , or 
property is delivered by the debtor to the creditor, the legal j(re
sumption is that the relation continues, and that the transfers 
were made as further security for the debt.” “ In certain American 
cases we find some authority for the doctrine so laid down, 
in so far as it applies to conveyances by mortgagor- to 
mortgagees. But, as thus applied, the doctrine is plainly re
ferable to the peculiar relationship of the parties, and is a natural, 
if not an inevitable, consequence of the attitude of the courts with 
regard to contracts for the sale of the equity of redemption. Some 
further discussion would seem to be required before it can lx- 
accepted as settled law in cases where no antecedent relationship 
of mortgagor and mortgagee is involved. It would perhaps not 
be unreasonable to take the position that, as an unsecured creditor 
can, by obtaining a judgment for his claim, secure a lien uixm his 
debtor’s property, the relationship between them is, in the present 
point of view, so essentially similar to the relationship between 
a mortgagor and a mortgagee, that the presumption1 of the con
tinuance of the debt cannot logically Ik» entertained with respect 
to the latter relationship, and not with respect to the former.

44Turni|>scedv.Cunningham (1849) 16 Ala. 501150 Am. Dec. 190: Hose v. 
Gandv ( 1902) 137 Ala. 329, 34 8o. 239; Winn v. Wit swater (1907) 151 Ala. 171. 
44 So. 97; Miller v. Thomas (1853) 14 III. 428; Do Wolf v. Strader I Mil) M 
III. 225, 79 Am. Dee. 371 ; Wright v. Mahaffey (1888) 76 Iowa, 96. 40 N.W 
112; McRobert v. Bridget (1914) — Iowa, —, 149 N.W. 906; Dabney \ Green 
(1809) 4 Hen. & M. (Va.) 101, 4 Am. Dec. 503! See also the cases rited in 
the following notes.

“Simpson v. First Nat. Bank (1899) 35 C.C.A. 306, 93 Fed. 309 i where 
none of the authorities cited go to the extent of predicating an actual presump
tion from the previous existence of an unsecured debt). See also, Sutplien y 
Cushman (1864) 35 111. 186; Huffier v. Womack (1867) 30 Tex. 332; Harri
son v. Hogue (1911) — Tex. Civ. App. —, 136 S.W. 118; Wright v. Malutffcy 
(1888) 96 Iowa, 96, 40 N.W. 112.
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There is also authority for the doctrine that, where the con
sideration of a deed was a pre-existing debt, the prima facie infer
ence is that the debt was extinguished upon the execution of the
deed.16

Another view is that the fact of the pre-existing relationship 
of debtor does not raise any presumption either for or against the 
theory that the transaction was a mortgage.*7

In one case it was expressly laid down that parol evidence 
was admissible to prove the fact of the pre-existing indebtedness,16 
and the same rule was taken for granted in all the others which 
have been cited in this section.

(6) Transferor not indebted. — In some cases in wh'ch the 
given transactions were held not to be mortgages, the circum
stance that the transferor had not previously been indebted to the 
transferee was specified among the elements upon which the 
conclusions were based.*9 But this element obviously possesses, 
in respect of the issue to which it is relevant, an even smaller 
probative significance than that which is ascrilxul, in its appro
priate sphere, to the fact of a pre-existing indebtedness. •0

37. Subsequent indebtedness of transferor to transferee. In 
all cases the true test, whether a mortgage or not, is to ascertain 
whether the conveyance is a security for the performance or non
performance of any act or thing. If the transaction resolve itself 
into a security, whatever may lie its form, it is in equity a mort
gage."*1 In other words, “if the instrument lx- made as a security 
for the payment of a debt, or the performance of a duty, it is a 
mortgage."” From this fundamental conception it would seem 
to Ik- a necessary deduction that a mortgage should lx- inferred, 
as matter of law, whenever it appears, either from the words of 
the written contract itself or from extrinsic evidence, that the 
transaction operated so as to create or continue, as between the 
transferor and transferee, the relationship of debtor and creditor,— 
the expression “debtor" being here used in its broader sense as 
connoting a person who is Ixrnnd to ix-rform some definite legal 
obligation for the benefit of another, and not merely one who is

1 "People ex rel. Ford v. Irwin (1861) 18 Cal. 117; former appeal in 14 Cal.
428.

*’Campbell v. Dearborn (1872) 109 Mass. 130, 12 Am. Rep. 671; Crowell 
v. Keene (1893) 169 Maw. 352, 34 N.E. 405.

"Sutphen v. Cushman (1864) 35 III. 186.
s•Conway v. Alexander (1812) 7 Cranch (U.S.) 218, 3 L. cd. 321; Freeman 

v. Baldwin (1848) 13 Ala. 246; Sluts v. Deeenberg (1876) 28 Ohio St. 378.
"That the non-existence of an antecedent indebtedness is not necessarily 

derisive was recognised in Hughes v. McKenzie (1893) 101 Ala. 415, 13 So. 
(Ml. But this form of statement seems to reflect an excessively high estimate 
of probative value.

"'Flagg v. Mann (1837) 2 Sttmn. 486, Fed. Cas. No. 4,847, per Story, J.
••Unfair v. Lanfair (1836) 18 Pick. (Mass.) 299.
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liable to pay a certain sum of money. But the cases do not all 
proceed upon this simple theory.

In some of them the fact of the subsistance of the relationship 
of debtor and creditor after the execution of the instrument of 
transfer lias been adverted to merely as one of the two or more 
elements which were regarded as warranting the inference that 
the parties intended to create a mortgage. •* The circumstance 
that a mortgage should have been predicated from a combination 
of elements, and not from the indebtedness alone, might jierhaps 
be considered, in a strictly logical point of view, to import that 
the indebtedness was regarded as lieing insufficient of itsHf to 
establish the character of the transaction. But it would be un
justifiable to lay much stress upon this aspect of the matter. In 
fact, several of the decisions collected in the footnote were rendered 
in jurisdictions in which the theory that the subsistence or non- 
subsistence of a debt is a conclusive test has been explicitly 
recognized. See below.

In other cases we find various judicial statements which 
import more or less distinctly that the subsistence of an indebted
ness possesses no higher probative value than that of an element 
which points very strongly to the inference that the transaction 
was a mortgage. • « In any jurisdiction in which this theory prevails, 
the character of the transaction is not conclusively established 
when it is proved that the transferor and transferee stood in the 
relationship of debtor and creditor after the execution of the in-

•*(a) ('«vies relating to contracts which did not include any written stipula- 
lions as to reconveyance. Turner v. Wilkinson (1882) 72 Ala. 366; Douglass v. 
Moody (1885) 80 Ala. 61; Nelson v. Wadsworth (1911) 171 Ala. 603. 55 So. 
120; Smith v. Cremer (1873) 71 III. 185; Frond v. Merritt Bros. (1896 ) 99 
Iowa, 410, 68 N.W. 728; Stratton v. Rotrock (1911) 84 Kan. 198, 114 Pae. 224; 
Ferris v. Wilcox (1883) 51 Mich. 105, 47 Am. Rep. 551, 16 N.W. 252; Kvaiw 
v. Thompson (1903) 89 Minn. 202, 94 N.W. 692; Farmers' & M. Bank v. 
Smith (1901) 61 App. I)iv. 315, 70 N.Y. Supp. 536; Shriber v. Le ('lair 11886) 
66 Wis. 579, 29 N.W. 570, 889.

(6) Cases relating to contracts which include written stipulations as to recon
veyance. Crosby v. Buchanan (1886) 81 Ala. 574, 1 So. 898; Crismon v. King- 
man Plow Co. (1913) 106 Ark. 166, 152 S.W. 989; Castillo v. McBeath (1915) 
162 Ky. 382, 172 S.W. 669.

•4(o) Cases relating to contracts which did not include any written stipula
tions as to reconveyance. Campbell v. Dearborn (1872) 109 Mass. 130, 12, 
Am. Rep. 671; Pond v. Kddy (1873) 113 Mass. 149; Kinkead v. Pect ( 1008) 
137 Iowa, 692, 114 N.W. 616; Holden Land & Live Stock Co. v. Inter-State 
Trading Co. (1912) 87 Kan. 221, L.R.A. 1915B, 492, 123 Pae. 733; Pace v. 
Bart les (1890) 47 N.J. Eq. 170, 20 Atl. 352; Lawrence v. Du Bois (ISSO) 
16 W. Va. 462.

(6) Cases relating to contracts which included written stipulations as to recon
veyance. In Bullen v. Renwiek (1862) 9 Grant, Ch. (U.C.) 202, reversing on 
rehearing 8 Grant, Ch. (U.C.) 342, a stipulation that the grantor should pay, 
not at his option, but absolutely, led Spragge, V.C., “almost irresistibly' to 
the conclusion that the transaction was in substance and reality a loan of 
money.”

See also Stinchfield v. Milliken (1880) 71 Me. 567; Robinson v. Wil- 
loughbj) (1871) 65 N.C. 520; Fowler v. Stoneum (1854) 11 Tex. 478, 62 Am.
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struinent of transfer, ami it is still competent to shew that it was 
not their actual intention to create a mortgage.” This is pn-sum- 
ably the theory with reference to which the Supreme Court of 
(ioorgia has answered in the affirmative the question: “Is it 
legally possible for an owner of realty to sell it outright for cash 
mid at the* same time, and as a part of the contract of sale, secure 
the right to repurchase1, and become1 lwunel to elo so. at a higher 
price1 payable in the future? or, must such a transact iem ne-ce-ssar- 
ilv and inevitably l>e treated as one of borrowing money and secur
ing its payment by a deeel in the nature* of a mortgage?'’ But 
the- arguments by which the1 position thus taken is sustained are1 

scarcely convincing.*6

In a thirel gremp of eases, the subsistence of the relationship 
of elector aml creditor after the1 instrument of transfer took 
effect is treated as Icing a circumstance which constitutes decisive 
l>r<H»f that the* transaction was a mortgage-. This is the» theory 
which is sustained by a preponderance of authority. In semie1 of 
the installées in which it has lieen formally states!, the language 
specifically refers to tluit particular situation in which an ante- 
ceele-nt debt continues to susbist after the execution of the written 
contract;*7 and this was the actual state1 of the1 evidence in many 
of the- case's in whie-h the* conclusiveness of the1 element of a subse
quent indebtedness lias been affirmed.68 But that e-emdusiveness 
luis frequently liecn predicated with respect to cases in which the 
indebte-dness was created by the1 transaction in question.68

“Hutchings v. Terrace City Realty and Securities Co. (1915) Mo.—, 
175 8.W. 905.

••Felton v. Grier (1899) 109 Ga. 320, 34 8.K. 001, 35 8.K. 175.
•7“If the relation of debtor and creditor exists when the? conveyance is 

made, and this relation is regarded as subsisting after the conveyance is made, 
the transaction will be regarded as a mortgage.” Hoo|>er v. Smvser (1900) 
«0 Mil. 303, 45 Atl. 206.

For cases in which the explicit assumption by the transferor of an obliga
tion to repurchase the property was treated as being conclusive proof that the 
transaction was a mortgage, set1 Bullen v. Renwick (1802) 9 Grant, Ch. 202; 
Hawke v. Milliken (1866) 12 Grant, Ch. 236.

••(a) Case# relating to contract* which (lid not include any sti nutation a* to 
recotmyance. Murphy v. Taylor (1850) 1 Ir. Ch. Rep. 92; Klireve v. Mc- 
Gowin (1904) 143 Ala. 665, 42 So. 94; National Ins. Co. v. Webster (1876) 
83 111. 470; Conant v. Risehorough (1891) 139 III. 383. 28 N.K. 789; Marshall 
v Thompson (1888 ) 39 Minn. 137. 39 N.W. 309; O’Neill v. Capelle (1876) 
62 Mo. 202; Judge v. Reese (1874) 24 N.J. Kq. 387; Rudd v. Van Orden (1880) 
33 X.J. Kq. 143; Rockwell v. Humphrey (1883) 57 Wis. 410, 15 N.W. 394.

(b) Cane* relating to contract« which iruludcd stipulations as to reconveyance. 
Bentley v. Phelps (1847) 2 Woodb. & M. 426, Fed. Cas. No. 1,331 (circum
stance that the parties stood inthe relation of lender and borrower, both before 
and at the time of the execution of the deed, was said to be "very decisive in 
a court of chancery that the transaction was meant to be a mortgage"); 
Hickox v. Lowe (1858) 10 Cal. 197; Shaffer v. Huff (1873) 49 Ga. 589; Martin 
v. Duncan (1895) 156 111. 274, 41 N.K. 43; Pardee v. Treat (1879) 18 Hun 
(N Y.) 298; Wilson v. (’.hidings (1876) 28 Ohio 8t. 554.

'•Robinson v. Cropsev (1833) 2 Kdw. Ch. (N.Y.) 143, affirmed in 6 Paige, 
13-29 b.L.n.
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The essence of the theory explained in the preceding paragraph 
is: “The transferor cannot at the same time hold the property 
absolutely, and retain the right to enforce the payment of the 
debt on account of which the conveyance was made.”7* In this 
point of view it follows that, if an indebtedness subsists, equity 
will regard the conveyance as a mortgage, whether the transferee 
so regarded it or not.71

The effect of proving the fact of a subsisting indebtedness is 
manifestly to establish that mutuality of remedy which is one of 
the essential incidents of a mortgage. One party “can redeem hy 
paying or discharging the debt or obligation for which the security 
is given; the other can foreclose, and appropriate the property 
or proceeds to the same end.”7*

It is well settled that parol evidence is admissible for the 
purpose of proving that the relation of debtor and creditor sub
sisted between the transferor and transferee after the execution 
of the instrument of transfer.71

The inference that such a relation subsisted is strongly in
dicated by the circumstance that interest was paid on the money 
advanced.74 In one instance, the court expressed the opinion 
that “the peculiar nature of this species of contract is such as 
renders payment of interest or payment of principal under the 
parol contract, such an act of part performance as takes the case

480; Y ohm v. Idler (1880) 109 Ind. 260, 10 N.K. 74; Mitchell v. Wellman 
(1885) 80 .Via. 16.

“The test of the distinction [between a mortgage and a conditional sale] 
is this: If the relation of délit or and creditor remain», and a debt still sub
sists, it is a mortgage; but if the debt is extinguished by the agreement of the 
partit1», or the money advanced is not by way of loan, and the grantor In- the 
privilege of refunding, if he pleases, in a given time, and thereby entitled him
self to a reconveyance, it is a conditional sale.” 4 Kent, Com. *1II. imtt- 
(rf), quoted in Saxton v. Hitchcock (1866) 47 ltarb. (N.Y.) 220.

70Sutphen v. Cushman ( 1864) 35 111. 186.
7‘Fisher v. Green (1892) 142 III. 80, 31 N.K. 172; Le Comte v. IVimock 

( 1900) 61 Kan. 330, 59 Pac. 041; Wallace v. Smith (1893) 155 Pa. 78, 35 Am. 
St. Hep. 808, 25 Atl. 807; Hamilton v. Flume (1884) 2 Posey, Unrep. <'as. 
(Tex.) 691.

7 -Niggeler v. Maurin (1885) 34 Minn. 118, 24 X.W. 309. See also Ham* 
v. Holcomb (1849) 12 Smedes & M. (Miss.) 300.

7 3Shrcve v. MeGowin ( 1904) 143 Ala. 005, 42 So. 94 (doctrine explicitly 
affirmed on demurrer).

74In Maxwell v. Mont acute (1719) Prec. in Ch. (Eng.) 520, Lord Chancel
lor Parker observed : “So, where an absolute conveyance is made for such 
sum of money, and the |ierson to whom it was made, instead of entérine and 
receiving the profits, demands interest for his money, and has it paid him, 
this will 1m* admitted to explain the nature of the conveyance.” This passage 
(which is not found in the report of the case in 1 P. Wms. 018) was quoted in 
Conner v. Chase (1843) 15 Vt. 704.

For other cases in which the subsistence of a debt was held to be inferable 
from the payment of interest, see Allenby v. Dalton (1827) 5 L.J.K.B. iLngw 
312; Papineau v. Gurd (1851) 2 Grant, Ch. (U.C.) 512; Robinson v. Chisholm 
(1894) 27 N.S. 71.
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(Hit of the statute" of frauds.71 Apparently this alternative Annotation 
conception has not been relied upon in any other case.

Another fact of great probative force is that an instrument 
evidencing an antecedent indebtedness was neither surrendered 
nor cancelled.78 The conclusion to which this fact ordinarily 
points is, of course, repelled if other evidence shews that, as a 
matter of fact, the indebtedness was extinguished by the trans
action. 7 7

38. No subsequent indebtedness of transferor to transferee. -
As the essential purpose and effect of a mortgage* is to create a 
security for a debt, an instrument which, on its face, imports a 
complete transfer of the ownership of the given property, cannot 
operate as a mortgage, if the language of the written contract 
itself or the extrinsic evidence shews that, after the execution of 
the instrument, the relationship of debtor and creditor did not 
subsist between the party by whom or at whose instance* the in
strument was executed and the* party to whom it was e*xe*cutcd.78 
The courts have sometime*s laid stre*ss upon the* fact that, under 
such circumstances, mutuality, one* of the* e*sse*ntial attributes of 
a mortgage, is lacking.7 • But obviously the significance* of this 
consieleration is merely subsidiary and ele*rivative*. The* element 
which primarily determines the quality of the* transaction is the 
ne inexistence of the* debt.

•U- Targe v. De Tuyll (1850) 1 < Irant, Ch. (U.C.) 227.
‘Babcock v. Wyman (1850) 19 How. (U.S.) 289; Calhoun v. Anderson 

11908) 78 Kan. 746, 98 Pac. 274; Pond v. Eddy (1873) 113 Mass. 149; San
born v. Sanborn (1895) 104 Mich. 180, 02 N.W. 371; Sweet v. Mitchell (1802) 
15 Wig. 042.

In Healey v. Daniels (1808) 14 Grant, Ch. (U.C.) 633, the fact that the 
grantee of land had retained notes previously given to him by the grantor was 
laid not to be enough to counteravail the effect of the testimony of two wit
nesses! Imt the transaction was intended as an absolute purchase.

77In Todd v. Campbell (1858) 32 Pa. 250, the court said : "It is t rue that 
if land lx> conveyed in consideration of a pre-existing debt, due from the gran
tor to the grantee, and it is the understanding of the parties t hat the debt shall 
survive, the deed is but a mortgage. This understanding may be proved by 
parol. Hut the debt must survive. That the written evidences of it remain 
in the grantee’s hands is not enough, if the liability be gone. They may afford 
a presumption of continued indebtedness, but it is a presumption easily 
rebutted."

Sec also Gomez v. K am ping (1871) 4 Daly (N.Y.) 77 (mere retention of 
vendor's note “did not continue it as a legal obligation"); Haley v. Daniels 
(lKtiS) 14 Grant, C’h. (U.C.) 633 (retention of grantor’s notes by grantee not 
enough of itself to shew mortgage; Brant v. Hubert son (1852) 16 Mo. 129.

7’“Every mortgage implies a loan; every loan a debt ; and though there 
were no covenant or bond, the personal estate of the borrower must remain 
liable to pay off the mortgage." Lord Talbot in King v. King (1735) 3 P. 
Wins. 358. 18 Eng. Rul. Cas. 1.

"No loan, no debt, no mortgage." Lord Macnaghten in Manchester, 
8. & Ii.lt. Co. v. North Central Wagon Co. (1888) 1 L.R. 13 App. Cas. 554.

7’Swift v. Swift (1860) 36 Ala. 147; Hogan v. Jaques (1868) 19 N.J. Eq. 
123, 97 Am. Dec. 644; Yost v. First Nat. Bank (1903) 66 Kan. 605, 72 Pac. 
209. Hint v. Sheldon (1816) 13 Mass. 443, 7 Am. Dec. 162.
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Annotation. Thi* general rule enunciated in the preceding paragraph has 
frequently been affirmed, both in cases where the contract did 
not include any written stipulation as to the reconveyance of tin- 
property in question,10 and in eases where such a stipulation had 
been made.81

In many of the American cases in which the nonsubsistenn of 
the relationship of debtor and creditor has lieen adverted to, it 
has bmi specified in conjunction with other facts. Hut in such 
eases these additional facts were presumably regarded as being 
merely corrolxirative of an element which, even when taken by 
itself, would constitute adequate proof that the transactions in 
question were not mortgages, rather than as going to make up, 
in combination with that element, an aggregate composed of items 
none of which, if considered singly, would have l>ccn decisive. A 
different view would clearly be inconsistent with the doctrine 
which declares a debt to be an essential ingredient of a mortgage. 
That doctrine1 necessarily involves these1 consequences:—

(1) That e*viele*nce> which affirmatively she-ws that no elebt 
subsisted after the instrument of transfer was executed is sufficient 
of itself to justify a court in rejecting a claim which is founded on 
the the*ory that the* given transaction was a mortgage. Any 
juelicial statements which ase-riln*, or se»em to ascribe*, to such 
evidence* a lower elegm* of certainty, may safely 1m* pronounced 
incorrect.”

(2) That such e*vide*ne*e*, lx*ing conclusive with re*gard to the 
intention of the* ]mrtie*s, overcomes the* e*ffect of any other de
scription of evidence which tends to shew that the given trans
action was a mortgage.»*

In respe*e*t of cent mets which obligat e* the transferee* to re
convey if certain conelitiems are* fulfilled by the* transferor, the 
operation e»f the gene*ral rule* as to the effect e>f evidence* she-wing 
the nonsubsisteuice* of an inele*bte*elne‘88 is some*time»s state*eI in 
language* e*xpre*ssive* e>f the* elen-trine* that, when the relationship 
of eleibtor anel e*re*elitor elex-s not sulwist afte*r the e>xecutiem e»f the

•"Martin v. Martin ( 1898) 123 Ala. 191, 20 So. 528; Smith v. Smith < 1907) 
153 Ala. 504, 45 So. 108; Burgett v. Onborne (1898) 172 III. 227, 50 N.li. 206; 
Roger* v. Rogers (1888) 115 Ind. 413, 17 N.E. 009; Reed v. Reed (1883) 
76 Me. 264; Cake v. Shull (1888) 45 N.J. Eq. 208, 16 All. 434; Fullerton v. 
McCurdy (1873) 55 N.Y. 637; Humer v. (Juthrie (1874) 70 Pa. 441.

"Williams v. Owen (1840) 5 Myl. & C. (Eng.) 303, 12 L.J. Ch. N.S 207. 
5 Jur. 114; O’Reilly v. O’Donoghue (1875) Ir. Rep. 10 Eq. 75; Perdue* v. Bell 
(1887) 83 Ala. 396, 3 So. 698; Henlev v. Rotating (1871) 41 Cal. 22; Fluff 
v. Mann (1833) 14 Pick. 407; Cornell v. Hall (1871) 22 Mich. 377; Reed v. 
Bond (1893) 96 Mich. 134, 56 N.W. 619; Jeffreys v. Charlton (1907) 72 N.J. 
Eq. 340; 65 Atl. 711; Clover v. Pavn (1838) 19 Wend. (N.Y.) 518; Macaulay 
v. Porter (1877) 71 N.Y. 173.

“See for example. Fisher v. Green (1892) 132 111. 80, 31 N.E. 172; Spalding 
v. Brown (1899) 30 Or. 160, 59 Pac. 185.

"Hodge v. Weeks (1888) 31 H.C. 276, 9 8.E. 953; Smith v. Smith il!K)7 
153 Ala. 504; 45 So. 168; Herahey v. Luce (1892) 56 Ark. 320, 19 8.W. 963
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contract, the mere fact of the insertion of the provision as to re
conveyance will not impart to the transaction the quality of a 
mortgage.84 Under such circumstances a provision of this tenor 
confersAipon the transferor merely an option or privilege in respect 
of the reaequimtion of the pro]K*rty.81 When t he option or privilege 
so reserved is released or abandoned, the obligation of tin* contract 
is terminated, and the transferor has no equity remaining in the 
property that can Ik; cted to the claims of a creditor.88

The fact that, under the contract, the transferor is not sub
jected to any personal liability in respect of the repayment of the 
money received from the transferee has sometimes l>een regarded 
as an element which shews conclusively that the parties did not 
intend to create a mortgage.87 As is shewn by one of the citations 
in the footnote, this thmry is sustained by the high authority of 
the Supreme Court of the United States. Hut the view more 
generally accepted is that “]w*rsonal liability, express or implied, 
is not necessarily incident to a mortgage. A charge by way of 
mortgage upon property may Ik* so framed as to exclude all 
jiersonal liability of the mortgagor.”88 The absence of such 
liability, however, and the consequent want of mutuality pro

<■
M“ Where 1 here is no debt and no loan, il is impossible to say that an agree

ment to resell will change an absolute conveyance into a mortgage." (Hover 
v. I'ay n 11*38) lb Wend. (N.Y.) 51*.

"If . . . the judgments and securities which constituted the con
sideration for the conveyance are satisfied and canceled, the mere fact that 
the grantee executed articles of agreement giving the grantor an option to 
repurchase the property within a certain time will not make the transaction 
a mortgage.” Wallace v. Smith (1*93) 155 l'a. St», .'là Am. St. Hep. *0*. 25 
All. *07.

81lf an existing debt “is treated as extinguished, and the vendor has the 
privilege merely of refunding the price, the transaction is a conditional sale.” 
Hopperv. Smyser ( 1000) 00Mil. 363, 45 All. 200.

Phraseology alluding to the character of the transferor's right as being a 
mere option or privilege has frequently been employed hv the courts. See, 
for example, Isigwood v. llussev (1*77) 00 Ala. 417; Martin v. Martin (ISO*) 
123 Ala. 101, 26 So. 525; Stahl v. Helm (1***) 72 Mich. 045, 10 N.W. 022; 
Itmi v. Bond (1*03) 00 Mich. 134, 55 N.W. 010; Saxton v. Hitchcock (1*66) 
47 Barb. (N.Y.) 220.

88Yost v. First Nat. Bank (1903) 00 Kan. 005, 72 Par. 20!».
,T‘‘It is, therefore, a necessary ingredient in a mortgage that the mortgagee 

should have a remedy against the person of the debtor. If this remedy really 
exists, its not being reserved in terms will not affect the case. But it must 
exist in order to justify a construction which overrules the express words of 
the instrument.” Conway v. Alexander (1*12) 7 ('ranch. (U S.) 21*. 237, 
3 L cl. 321, 32*.

"It is a necessary ingredient in a mort gage t lint the mortgagee should have a 
remedy for his debt against the debtor, the mortgage itself being a mere secur
ity for the debt.” McKinstry v. (’only ( 1*47) 12 Ala. 117*. The same lan
guage was used in Swift v. Swift (1*00) 30 Ala. 147.

See also Desloge v. Hanger (1*42), 7 Mo. 327; Hickman v. Cantrell 
( 1*30) 0 Yerg. (Tenu.) 172, 30 Am. Dec. 300: lingers v. Beach (1***) 115 
bid. 413, 17 N.K. 000.

"Coûte, Mort g. 8th ed. p. 11. See also Campbell v. Dearborn (1872) 
10!» Mass. 130, 12 Am. Hep. 671 ; Holmes v. (irant (1*40) * Paige (N.Y.) 
-57; Wing v. Coo|x*r (1*04) 37 Vt. 100.
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Annotation, tanto, is a circumstance which, though it is not of itself decisive.
is proper to be considered with reference to the question whether 
the transaction was a mortgage or not.8"

In one cam* an instrument which provided for redemption, 
and to that extent was a mortgage, was held not to be a mortgage, 
for the reason that it did not contain any stipulation for the re
payment of the money.8• But this decision, which was based 
iqxin the discredited theory that a transaction cannot lx» a mort
gage unless the transferee has a personal remedy against the trans
feror (see preceding section), is clearly bad law. The accepted 
doctrine is to the following effect: The circumstance that the 
transferor did not stipulate in writing to repay the money in con
sideration of which the instrument of transfer was executed tends 
to shew that the transaction was not a mortgage,61 but it is not 
conclusive evidence in that regard.81 Its nonconclusiveness may 
be regarded as a corollary either of the general principle that parol 
evidence is competent to shew the character of the transaction, 
or of the doctrine that personal liability is not a necessary incident 
of a mortgage.

The general principle that a subsisting debt is an essential 
ingredient of a mortgage manifestly involves the corollary that 
the burden of proving the subsistence of a debt lies on the party 
who alleges that the transaction was a mortgage, unless the in
strument of transfer includes, or is accompanied by, a stipulation

89\Ying v. (’<*oper (1864) 37 Yt. Hid; Quirk v. Rodman (1856» 5 l>mr 
(N.Y.) "285.

•“Desloge v. Hanger (1842) 7 Mo. 327.
®'In Floyer v. Lavington (1714; 1 P. Wins. (Eng.) 268, it was observed: 

“As to the objection that here was no covenant for the payment of the prin
cipal or interest, he said that was not material; the same not being necessary 
for the making of a mortgage, nor yet necessary that the right should he mu
tual, viz., for the mortgagee to coni|>cl the payment, as well as for the niort- 
gagor to compel a redemption; since such conveyance as in the present ease, 
though without any covenant or bond for the payment of the money, would 
yet be plainly a mortgage.

See also Mellor v. Lees (1742) 2 Atk. 496; Cilagg v. Mann (1833) 14 Pick. 
(Maas.) 467; Flagg v. Mann (1837) 2 Sumn. 486, Fed. Cas. No. 4,847.

,J2Iii Lawley v. Hooper (1745) 3 Atk. 278, Lord Hardwicke, referring tea 
deed which provided for reconveyance, said that the absence of a covenant to 
repay the money furnished by the grantee did not render the instrument any 
the less a mortgage.

“It is quite clear that, if the intention were that it should be a mongage, 
the absence of a covenant and collateral bond would not make it tin- less so." 
Goodmun v. Grierson (1813) 2 Hall & H. (Ir.) 278.

“The want of a covenant to repay the money is not complete evidence 
that a conditional sale was intended, but it is a circumstance of no inconsider
able importance.’’ Conway v. Alexander (1812) 7 Cranch (U.8.) 218. :t L. 
ed. 321."

The non-conclusiveness of this element was also affirmed in King \ King 
(1735) 3 P. Wms. 360. 18 Eng. Rul. Cas. 1; Douglass v. Moody (Isn'h Ml 
Ala. 61; Perdue v. Hell (1887) 83 Ala. 400, 3 So. 698; Mice v. Rice.i l‘>.,7 4 
Pick. (Maes.) 340; Matthews v. Sheehan (1877) 60 N.Y. 585; Morris \. Hud- 
long ( 1870) 78 N.Y. 543.
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binding the transferee to reconvey upon the fulfilment of certain Annotation, 
conditions, and the theory that such a stipulation renders the 
transaction presumptively a mortgage prevails in the jurisdiction 
in which the rights of the parties are determined. See 37, ante.

39. Quantitative relationship between the actual value of the 
pioperty and the consideration paid, -(a) Generally.—One of the 
recognised tests of the character of the transaction is the quan
titative relationship between the consideration paid by the trans
feree to the transferor and the actual value of the property con
veyed by the instrument of transfer.93 In other words, “the rela
tive value* of the property and the price actually advanced or 
paid ” are to be taken into account to determine the- intent of the 
parties.14

(6) Considération inadequate.—Among the elements which tend 
to shew that the transaction was a mortgage- rather than a sale 
is e-vidence to the effect that the actual value of the property 
conve-yed “gre-atlv exceeded” the e-onside-ration received by the 
transferor from the transferee;96 or that there was a “great dis
proportion” between the amount of the consideration paid and the 
value of the property ;96 or that the money paid by the transferee 
was “not a fair price for the absolute purchase of the estate- 
conveyed to him, especially if it be grossly inadequate.”97

The significance- of this e-le-me-nt was adverted to in se-ve-ral 
e-ase-s elecide-d eluring the* latter half of the seventeenth century;98 
and since* that time its competency has been re*cognize*d in a very 
large- number of cases.99

Ae-e-ording to most of the authorities, the- probative significance
"Sec eases cited passim in the ensuing sections.
"Robinson v. Cropsey (1837) 0 Paige (N.Y.) 480.
“Horn v. Ketcltas (1871) 40 N.Y. 005.
" Watkins v. Williams (1808) 123 N.C. 170. 31 S.K. 388.
''Coventry’s note to Powell on Mortgages, p. 125. A similar phraseology 

is found in Butler’s note to Co. Lilt. L. 3 C. 5, 6 332.
9’“'If the purchase money had not been near the value of the land, that and 

such like circumstances might have made it a mortgage.” Ijord Nottingham 
in Thornborough v. Baker (1075) 3 Swanst. 031. 18 Kng. Rul. Cas. 231.

Sec also Talbot v. Braddill ( 1083) 1 Yern. (Kng.) 183; Barrel I v. Sabine 
(1684) 1 Vera. (Kng.) 208, 3 Salk. 241. Both of these cases are reviewed in 
$ 15, note 1. ante.

In 2 Comyns’s Dig. 727, Copies!on v. Boxwill ( 1000) 1 Ch. Cas. (Kng.)
2, is cited as having decided that an absolute conveyance shall not he deemed 
a mortgage, though it be made for an under value, if it does not apja-ar to be so 
intended at the time of the making, by condition in the same, or by other 
writing. But this was merely one of the |>oints argued by counsel, and. so far 
it« the report shews, no opinion with regard to it was expressed by the court.

••Attv.-Gen. v. Crofts (1708) 4 Bra. P.C. 136; Douglas v. Culverwell (1862)
4 Ik (i. & J. 20, 31 L.J. Ch. N.8. 543, 6 L.T.X.S. 272, 10 Week. Rep. 327;
Fee v. Cobine (1847) 11 Ir. Kq. Rep. 406; Papineau v. Curd (1851) 2 Grant.
Ch. 512; Stewart v. Horton (1856) 2 Grant, Ch. 45; Bullen v. Renwick (1860)
W Grant, Ch. 202, reversing 8 Grant. Ch. 342; Fallon v. Keenan (1866) 12 
Grant. Ch. 388.
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Annotation, ascribed to this element is simply a deduction from the fact that 
an absolute sale of property for a price which is smaller than that 
which can be obtained in the open market is an unusual, and 
therefore improbable, occurrence.100 Hut it has also been referred 
to the consideration that “if there is a large margin l>etween the 
debt or sum advanced and the value of the land conveyed, that 
of itself is an assurance of payment stronger than any promise 
or Inmd of a necessitous lx>rrower or debtor.”161

The accepted doctrine is that inadequacy of consideration is 
not an element which of itself, and independently of other evidence, 
will warrant the conclusion that the transaction was a mortgage. ">i 
At the most, therefore, its probative value is merely that of a cor- 
rolxirative circumstance of great weight. “ Inadequacy of price, 
though not of itself alone* sufficient ground to set in motion 
chancery powers of the court , may nevertheless properly be effec
tive to quicken their exercise», where other sufficient ground exists, 
anel in connection with other e»vielence may afford strong ground 
of infe»re»nce* that the transaction purporting to be a sale* was not 
fairly and in reality so.”103

(c) Amount paid not inadequate.—Evidence* from which it ap
pears that the consideration paid by the transferee* to the* trans
feror was equal, or approximately e*qual, to the* actual value* of 
the property conveyed, tends to shew that the transaction was 
not a mortgage.104 The* notion to which this rule* is referable is

l00Bentley v. Phelps (1847) 2 Woodh. A M. 420, Fed. ('as. Ne». 1,331 ;
Ewart, v. Walling (1S07) 42 111. 466; Rich v. Donne* (1S02) 36 Vt. 126; ......I v.
Reed (1883) 75 Me. 204; Hartley’s Appeal (1883) 103 Pa. 23.

10‘Campbell v. Dearborn (1872) 109 Mass. 130, 12 Am. Rep. 071.
,#*In Bernard v. Walker (1802) 2 U.C. Err. A App. 121. Rohinson. Cli.J., 

treated this element as being a fair ground of argument, where there are rmi- 
Micting accounts of the real intemtion of the parties, but he also remarked: 
“I have no doubt that neither the want of a due pro|>ortion between the benefit 
which the plaintiff received from making the conveyance, nor the want of 
such steps as are ordinarily taken among men of business in conducting simi
lar transactions, could be relied on as sufficient for shewing that the deed, abso
lute in its terms, must have been intended only as security, and should lie so 
treated; but that part of the case is nevertheless material as being in accordance 
with, and tending to confirm what may he inferred from, other facts which 
have the same tendency.”

See also Bogk v. (iassert (1892) 149 U.S. 17, 37 L. ed. 031. 13 Sup. Cl. 
Rep. 738; Rodgers v. Burt ( 1908) 167 Ala. 91, 47 So. 220; Rich v. Donne i |s02i 
36 Va. 125; Heald v. Wright (1874) 75 II. 17.

10Campbell v. Dearborn (1872) 109 Mass. 130, 12 Am. Rep. 071. citing 
Story’s Eq. §§ 239, 245, 240, and Kerr, Fr. A Mistake, 180, and note.

“Great stress is laid, in eases of this kind, on inadequacy of consideration, 
where there is a considerable disproportion l>etween the price and the real 
value of the property.” Coyle v. Davis (1885) 116 U.S. 108.

,04Cotterell v. Purchase* (1735) Cas. t. Tail». 61; Davis v. Thomas (1H30) 
1 Russ. A M. 500, Tamblyn, 416, 9 L.J. Ch. 232; Williams v. Owen (1840) 
5 Myl. A C. 303, 12 L.J. Ch. N.S. 207, 5 Jur. 114; Holmes v. Mathews IV,.à 
9 Moore, P.C.C. 413; Howland v. Blake (1878) 97 U.S. 624, 24 L. ed. 1027; 
Coyle v. Davis (1885) 110 U.S. 108, 29 L. ed. 583, 0 Sup. Ct. Rep. 314: Wal
lace v. Johnstone (1888) 129 U.S. 58, 32 L. ed. 619, 9 Sup. Ct. Rep. 243.
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tliat “no one would lend upon mortgage the full value of the Annotation, 
estate mortgaged."111

40. Conduct of parties with respect to the property after the 
transaction.—(a) Generally.—The general rule, which is tersely 
expressed in the statement of Ix>rd St. Leomirds, “Tell me what 
you have done under a deed, and 1 will tell you what the deed 
means,"loe hasfrecpiently been applied in eases of the tyj)e discussed 
in this monograph. “In ascertaining the origiiuil character of a 
transaction, it is ever to Ik* lx>me in mind that no subsequent 
agreement can alter that character; but it does not therefore 
follow that we are to examine the original contract only, and shut 
our eyes to the subsequent acts and concessions of the parties 
tending to shew what was such original character in its inception.
A question frequently arises whether an absolute deed was not 
really a security and mortgage as between the parties. Resort 
is always had to the conduct and concessions of the parties, both 
eotemporaneous and subsequent, and if anything can be found 
absolutely inconsistent with its being a sale, it shews it a mort
gage.”»”

(b) Transferor's continuance in possession of property.—The 
circumstance tliat, after the execution of the instrument of 
t ransfer, the person by whom or at whose request it was executed 
continued in possession of the property conveyed, is held by all 
tlu- authorities to be an indicium of an intention to create a mort
gage. Its probative1 value1 in this regard was affirmed in several 
cases decided during the earlier part of the eighteenth century,10* 
and since then it has frequently been treated as a significant 
clement.100 The probative value* ascrilx*d to it isobviemsly referable

10iNeal v. Morris (1818) Realty, Ir. Ch. Hep. 597.
l06Atty.-Gen. v. Drummond (1842) 1 Drury & War. dr.) 353. Connor &

!.. 98.
""Campbell v. Worthington (1834) 6 Vt. 448.
lv'ln Harris v. Horwell (1708) Gilb. Eq. Rep. 11, it was remarked that, “if 

a mortgagee afterwards gets an absolute deed, but suffers possession to go 
some time contrary to it, it will again make it but a mortgage.”

In Atty.-Gen. v. Crofts (1708) 4 Bro. I*. C. 130, as the grantor's retention of 
IHissession was one of the circumstances upon which counsel relied as proof 
that the deed in question was intended as a mortgage, the decision of the 
House of Lords upholding this theory as to the character of the transaction 
was presumably based to some extent upon this portion of the evidence; but 
the report of the judgment contains no explicit reference to it.

1U8ln Cotterell v. Purchase (1835)Cas. t. Tail), til, Talbot, L.Ch., remarked:
"Had the plaintiff continued in possession any time after the execution of 
the deeds, I should have been clear that it was a mortgage, but she was not.”
This was one of the cases cited in Campbell v. Dearborn (1872) 109 Mass.
130, 12 Am. Rep. 671, as authority for the statement that a "circumstance 
that may and ought to have much weight is the continuance of the grantor in 
the use and occupation of the land as owner after the apparent sale and con
veyance.” The other case mentioned was Lincoln v. Wright (1859) 4 De 
G. A- J. (Eng.) 16, 28 L.J. Ch. N.8. 705, 7 Week. Rep. 350. There, however,
Turner, L.J., was the only member of the court who determined the rights of
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Annotation, to the consideration that, as a general rule, the owner of .property 
retains possession of property after he has mortgaged it, hut does 
not retain ]MJHsession of it after he has sold it outright11 ®.

As the simple fact of the transferor's retention of possession 
is one of equivocal significance, the party who alleges that the trans
action was a mortgage usually attempts to impart greater définit i - 
ness and certainty to that fact by shewing that the possession was 
attended by one or more of the various incidents which are nor
mally characteristic of and associated with ownership. Among 
the more material incidents of this character are the following

That the transferor continued to control, manage, and dispose 
of the property in the same maimer as he had done before the 
instrument of transfer was executed.1,1

Tliat he sold the property or a portion of it, and received tin- 
purchase price.11 *

That he made upon the real property conveyed jiermunent and

the parties with reference to the theory of a mortgage, and lie did not specify 
the grantor's retention of possession as one of the elements tending to support 
his conclusion. That circumstance was relied upon by Knight-Bruce. L.I., 
but merely as evidence going to shew part performance of the verbal contract.

One of the circumstances which, in Coventry’s note to Powell on Mort
gages, p. 125a, are specified as being indicative of an intention to create a 
mortgage, is stated in the words, “if the grantee be not let into possession of 
the estate immediately after the pretended purchase.” Similar phraseology 
is used in Butler’s note to Co. Litt. L. 3, chap. 5, 6 332.

,,0McIlroy v. Hawke (1856) 5 Grant, Ch. (U.C.) 516; McDonald v. Mr- 
Donell 0864) 2 U.C. Err. * App. 303; Marshall v. Steel (1874) Russell \ S. 
Eq.) 116; and cases cited in pp. 413, rl arc. of the mongraph on the I. It. A

1111n Wheatley v. Wheatley (1901) 85 L.T.N.S. 191, a bankrupt had. in 
compliance with the demand of one Driscoll, who had for some time financed 
his business, conveyed a portion of his iiersonal pro|ierty to Driscoll. \i the 
same time the parties entered into a hire-purchase agreement. Discu—ing 
the legal effect of the transaction, Wright, J., said: “1 have no doubt that both 
parties intended that tin- property in the goods should pass to Driscoll, and 
that he should become their legal owner, but only on the terms that the bank
rupt should retain them in his |K»ssession, use them for the purposes of his 
business, and buy them back on the terms of the hire-purchase agreement. 
There was no attempt to ascertain the actual value of the horses, cart-, etc., 
and it was clearly not intended that Driscoll should have them as absolute 
owner. Such an arrangement would have been of no use to the bankrupt; 
it would have stop|H-d his business, which he was anxious to carry on. I am. 
therefore, hound, on the authorities, to hold that the hire-purchase agreements 
formed part of Driscoll’s title, and are not consistent with any other inference 
except that the transactions were not sales, but loans, and that the ch.ittels 
comprised in the hire-purchase agreements were intended as security for their 
repayment.”

11 •Robinson v. Chisholm (1894) 27 N.S. 74, Adams, who had entered into » 
contract for the tmrhcase of land, procured a conveyance of the legal title to 
Zink, upon the latter’s paying the residue of the purchase price, \dams 
afterwards sold a part of the property to his son-in-law, who built upon it and 
occupied it, presumably to the knowledge of Zink, and Adam's son also built 
upon another part of the land during his father's lifetime. The court -aid: 
“If old Mr. Adams supposed the property was not his, but belonged to Zink, 
one would be slow to believe that he would suffer his son and son-in-law to 
expend their means in building upon or cultivating it,—knowing, as In must 
have known in that case, that they ran the risk of losing all their ex|»endit urcs.



29 D.L.R.I Dominion Law Kkporth. 203

valuable improvements of a description that a mere tenant would Annotation, 
not have been likely to make.11 *

That he defrayed the expense of insuring the property.114

That he was from time to time eliarged with the expenses of 
renewing bills which were from time to time drawn by him on the 
transferee, in pursuance of an agreement made between them 
when the instrument of transfer was executed.116

That he made payments and allowances to the families of the 
sailors on the ship covered by the instrument of transfer. *»•

Some of the circumstances which have been adverted to as 
tending to shew that the transferee himself regarded the trans
feror as the owner of the property after the execution of the 
instrument in question are as follows:—

That he had allowed the transferor to deal with the property 
as his own.11»

That he made no objection to the transferor's performance of 
certain acts characteristic of ownership.118

That, he authorized the transferor to perform acts of that, 
character.118

That he allowed the transferor to remain in possession of the 
property without paying any rent,1,0 or that he did this without 
making any demand for the payment of rent.1,1

That, instead of receiving the rents for his own benefit, he 
accounted for them to the transferor, and only retained the 
amount of the interest.111

That he refused to sell the property to a person who offered 
to purchase it, and that his refusal was put upon the ground of 
some continuing right in the transferor to which he was willing, 
or felt himself bound, to give effect.1,8

<r) Possession taken by transferee after execution of instrument
' Parks v. Parks ( ISNO) 06 Ala. 320; Cox v. RatelilTe 11905) 105 hi.l. 371.

YD. 5; Miller v. Miller (1905) 101 Md. 0(H). 01 All. 210; Winters v. Karl 
■ 1893) 52 N.J. Eq. 52, 28 All. 15; Wilson v. Giddings (1870) 28 Ohio St. 554;
Caines v. BroekerlmfT (1890) 130 Pa. 175, 19 Atl. 958.

"'Langton v. Horton (1841) 5 Beav. (Eng.) 9, 11 L.J. Ch. N.8. 233, 0 Jur.
357: IIuIhi v. Bennett (1899) 85 III. App. 473; Miller v. Miller (1905) 101 
Md. (KM), 01 Atl. 210.

luLangton v. Horton, supra.
'"Langton v. Horton, supra.
ll7Bullen v. Renwick (1800) 9 Grant, Ch. 202. reversing on rehearing S 

(Iront, Ch. 342.
11 "Jordan v. (lamer (1892) 101 Ala. 411, 13 So. 078; Judge v. llee.se (1874)

24 N.J. Kq. 387.
"•Hurtling v. Hrasuhn (1882) 102 III. 441 ; Campbell v. Worthington 11834) 

ti Yt 448.
Iî0Robinson v. Chisholm (1894) 27 N.S. 74.
181 Lewis v. Wells (1898) 85 Fed. 890; Locke v. Palmer (1855) 20 Ala. 312.
1,1 Butler’s note to Co. Lilt. L. 3 chap. 5, 8 332.
'••Mellroy v. Hawke (1850) 5 Grant, Ch. 516.

r
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Annotation. uj transfer.—The circumstance tliat the transferee took and re
tained ]K)8H(‘ssion of the given property after the instrument of 
transfer was executed is “always of weight in determining whether 
a conveyance . . . absolute in form was intended to pass 
the estate, or to be only a security for the debt.”1,4 This doc
trine is obviously the complement of that which declares the 
continued possession of the transferor to be indicative of the 
intention of the parties to enter into a mortgage contract, and 
is founded upon a consideration of a similar character, viz., that 
the assumption of jjossession by the transferee is a usual incident 
of an absolute conveyance, and is not an ordinary accompaniment 
of a mortgage.1*»

The inference indicated by the fact of the transferee's having 
assumed possession of the property may be corroborated by any 
evidence which goes to shew that he performed with relation to 
the property acts which are normally characteristic of, or asso
ciated with, full ownership. The following circumstances have 
been specified as relevant :—

That he took over and conducted for his own benefit the 
business which the transferor had been carrying on with respect 
to the property in question.1,8

That he made upon the property permanent improvements 
of a description not usually made by mortgagees.1,7

That he sold the whole or a part of the property.1,8
That he refused to pay any part of the pureliase money until 

the grantor had, in pursuance of a provision in the preliminary 
agreement to sell, given authority to a tenant holding under an 
existing lease to pay him the rent subsequently accruing.129

That he paid the taxes for which the property was assessed. •
Various circumstances have been adverted to as indicating t hat 

the transferor regarded the transferee as lx»ing the owner of the 
property after the instrument in question was executed, viz.:

124Todd v. Campbell (1858) 32 Pa. 250. For other cases in which this doc
trine was applied, see Sevier v. Greenway (1815) 19 Ves. Jr. 413: Neal v. 
Morris (1818) Beatty, Ir. Ch. Hep. 597; Williams v. Owen (1840) 5 Myl. A 
V. 303, 12 L.J. Ch. N.S. 207, 5 Jur. 114; Holmes v. Matthews (1855) 9 Moore 
P.C.C. 413, affirming 5 Grant, Ch. 1. which reversed 3 Grant, Ch. 379: Hose 
v. Hickey (1878) 3 Ont. App. Hep. 309.

•“Hodge v. Weeks (1888) 31 S.C. 281, 9 8.K. 953; Hubby v. Harris 1 lss7) 
, 68 Tex. 97, 3 8.W. 558.

12 6 Fisher v. Stout (1902) 74 App. Div. 97, 77 N.Y. Hupp. 945.
127Conway v. Alexander (1812) 7 Crunch. (U.8.) 218, 3 L. ed. 321; < oiton 

v. McKee (1878) 68 Me. 486.
'“Rich v. Doane (1862) 35 Vt. 125; Becker v. Howard (1890) 75 Wi- tl-i, 

44 N.W. 755.
'“Douglas v. Culverwell (1862) 4 De G. & F. J. 20, 31 L.J. Ch. N.S. 543, 

6 L.T.N.S. 272, 10 Week. Hep. 327.
1 “Harris v. Hirsch (1907) 121 App. Div. 767, 106 N.Y. Hupp. 631;
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That he acquiesced in the transferee's possession,1»1 or, what Annotation, 
is virtually the same thing in this connection, had not put for
ward any claim to the ownership of the property.11 * The weight 
of this kind of evidence increases, of course, in proportion to the 
length of time that elapsed before he took any steps to assert his 
rights.

Tliat he made no objection to the transferee’s performance of 
the particular acts relied upon as being indicative of the latter's 
ownership of the property.1»»

Tliat third persons who had offered to purchase the property 
from the transferor were referred by him to the transferee.1,4

That he assented to a sale of the property by the trustees to 
whom the instrument in question had been executed by him.1 *6

That he accepted a lease of the property from the transferee, 
or made with him an informal agreement entitling him to the use 
and occupation of the property for a stipulated consideration. '»•
But this fact is not one of decisive significance.1 *7

The possession of the transferee ceases to be a material element 
if it appears that the acquiescence of the transferor in that pos
session resulted from a misapprehension as to the effect of the 
written contract. *»•

mCotterell v. Purchase (1735) Cas. T. Tall). 61, the Lord Chancellor re
marked that the complainant’s “long acquiescence under the defendant's 
possession is to me strong evidence that the deed was an absolute conveyance.”

'•‘McNamara v. Culver (1879) 22 Kan. 661.
'‘•Carr v. Rising (1871) 62 111. 14; Hart v. Randolph (1892) 142 III. 521,

32 N.K. 517; Stratton v. Rot rock (1911) 84 Kan. 198, 114 Pac. 224; Cotton 
?. McKee (1878) 68 Me. 486.

In Munro v. Watson (1860) 8 Grant, Ch. (U.C.) 60, the court adverted to 
the facts that plaintiff did not resist the action of ejectment by which the gran
tee had obtained possession of the land in question, and subsequently acquies
ced for many years in all that was done by him in the exercise of his control 
over the property.

13‘Rose v. Hickey (1878) 3 Ont. App. Rep. 309.
'••Conway v. Alexander (1812) 7 Cranch (U.S.) 218, 3 L. ed. 321.
'••In Mitchell v. Wellman (1885) 80 Ala. 16; Reeves v. Abercrombie ( 1895)

108 Ala. 538, 19 So. 41 (continued occupancy of one of houses conveyed 
“not such a retention of imssession as would indicate the retention of an 
equity of redemption”); Tappen v. Eshelman (1904) 164 Ind. 338, 73 N.E.
688; Cotton v. McKee (1878) 68 Me. 486; Barton v. Lynch (1893) 69 Hun,
1, 23 N.Y. Supp. 217; Todd v. Campbell (1858) 32 Pa. 250 (lease of land by 
grantor's heirs) ; Null v. Fries (1885) 110 Pa. 521, 1 Atl. 551.

"‘Marshall v. Steel (1874) Russell (N.8. Eq.) 116.
'••In Rullen v. Renwick (1862) 9 Grant, Ch. (U.C.) 202, reversing 8Grant,

Ch. (U.C.) 342, one of the circumstances which led the court to doubt whether 
the transaction was not in reality a purchase was the assumed right of the 
grantee, apparently acquiesced in by the grantor, to deal with the property 
as his own upon the expiration of the period allowed for repurchase. But it 
was observed that this course of dealing “sometimes occurs even in cases of 
ordinary mortgage, and would be more easily accounted for where the trans
action took the shape which it took in this case, when a man might very well 
suppose that his right to redeem would be gone as soon as the time limited 
by the agreement had expired.”
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Annotation. (d) Periodical payments of money by transferor to the transfert t. 
—The fact that the transferor, while in possession, made periodical 
iwyments of money to the transferee, does not necessarily shew 
that his possession was that of a tenant. The essential ques
tion still remains whether the payments were understood to he 
eonqxiisation for the use of the property, or were regarded as 
interest on a loan. If they were of the former description, the 
conclusion ordinarily indicated is that the transaction was a sale, 
accompanied or succeeded by an agreement under which the 
transferor l>ecame the tenant of the transferee. On the other 
hand, if they were made on account of interest, they will “fur
nish strong evidence that a mortgage was understood to be exist
ing, and meant to exist, rather than a sale.”1** To which cate
gory they belong is a question to be determined with reference 
to the particular circumstances of each case. '»• The circumstance 
that they wen- equal or approximately equal to the current rate 
of interest in the given locality upon the sum received by the 
transferor from the transferee is regarded as tending strongly to 
shew that they were actually made as interest, and not as com
pensation for the use and occupation of the property.141 Rut to 
treat this equality or approximate equality as conclusive evidence 
of the character of the transaction as a mortgage would obviously 
be unwarranted, for it is apparent that on the average the rent 
of property tends to correspond with the rate of interest which 
is obtainable by bargain or fixed by statute. A more decisive 
circumstance is that the periodical payments, as stipulated or 
actually made, wrere appreciably less than the amounts which 
would have been paid under a contract of tenancy14*.

(e) Various other descriptions of evidence.—Among the circum
stances which have been held to negative the intention of the 
parties to create a mortgage are these:—

That a grantor who had the right of repurchase gave, while 
he still considered himself to be interested in the property, various 
notices of his desire to avail himself of this right.141

That, while correspondence1 was passing between the grantor s 
attorney and the grantee during the period allowed by the con
tract for repurchase, as well as after its expiration, the grunt or

1 * "Bentley v. Phelps (1847) 2 Woodb. & M. 42(1, Fed. Cas. No. 1,3:11.
l40Sce Hubert v. Sistrunk (1010) — Ala. —, 53 So. 819; Smith v. Cromer 

(1873) 71 111. 185; Miller v. Miller (1905) 101 Md. (KM). 01 Atl. 210; Winter* 
v. Karl (1893) 52 N.J. Kq. 52, 28 All. 15.

14'Tumipaced v. Cunningham (1849) Hi Ala. 501, 50 Am. Dec. 190: Scars 
v. Dixon (18(17) 33 Cal. 32(1; Coulee v. Keying ( 1895) 94 Iowa, 734, 62 N.W. 
678; Griswold v. Fowler (1857) (1 Abb. Pr. (N.Y.) 113; Pace v. Hurtles i ls<H) 
47 N.J. Kq. 170, 20 Atl. 352.

14 2 Bentley v. Phelps (1847) 2 Woodb. & M. 42(1.
,4,.\lderson v. White (1858) 4 De G. & J. 97, 6 W.R. 242, 4 Jur. N.S. 125.
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made no objection to the construction placed by the grantee u|H)ii Annotation, 
the transaction.

X. Competency and effect of evidence with reyard to quality of 
instrument of transfer executed by mortgagor to mortgagee.

41. Generally. —Where the instrument in question is one which 
purports to be a conveyance of a mortgagor's interest in the mort
gaged property to the mortgagee, parol evidence regarding the 
character and incidents of the transaction may have a 1 tearing 
upon one or other of two distinct questions :

(1) Was the transaction valid, when tested by those high 
standards of fair dealing to which contracts which involve a 
surrender of a mortgagor’s equity of redemption to the mortgagee 
must conform?

(2) If the transaction was valid in that sense, was it intended 
to create a new mortgage, or to transfer the property uncondi
tionally to the mortgagee?

These two questions are essentially distinct; for the essence 
of one is whether relief shall be granted by releasing the trans
feror entirely from the obligations of the written contract while 
the essence of the other is whether relief shall he granted by 
superadding to the contract a stipulation which does not appear 
upon its face. It is desirable, therefore, that the distinction 
between the questions should be clearly marked in every case 
in which both arc* presented for consideration.1 But the portions 
of the evidence which arc* relevant to each question are often so 
closely interwoven as to render it extremely difficult to separate 
them, and judicial statements arc apt to pass from one* question 
to the other in a manner which is, to say the least, not conducive 
to logical precision.1

42. Parol evidence as to the validity of the transaction, -(a)
Attitude of the courts, generally.—So far as regards the* former 
of the questions adverted to in the preceding section, the accepted 
doctrine is that a contract for the transfer of a mortgagor's 
interest to the* mortgagee* is not in itself invalid.3 But in view

m Koseoe v. McConnell (1013) 2ft D.L.R. 121, 5 Ont. Week. X. 172.
1 Vs was done, for example, in Raugher v. Merrytmm tlStift) 32 Md. 1N5;

Walker v. Farncnt' Hank (1SSS) S IIoust. (Del.) 268, 10 Atl. 94, 14 Atl. Sift.
A noteworthy illustration of this remark is furnished hv the opinion in 

Villa v. Rodriguez (Alexander v. Rodriguez) (1870) 12 Wall. (U.S.) 323, 20 
L oil. 40(1. The court liegins by explaining the conditions precedent to the 
validity of a conveyance of a mortgagor's equity of redemption to the mort
gagee. and afterwards, without any reference to the shifting of the ground, 
passes to a consideration of certain circumstances which were regarded as 
shewing that the absolute deeds in question were intended as mortgages.

’Reeve v. Lisle ( 1902) A.C. 407, 71 L.J. Ch. N.S. 708, 87 L.T.X.S. 308,
18 rimes L.R. 707, 51 W<*ek. Rep. 570; Russell v. Southard (1851) 12 How. 
d S* 13ft, 154, 13 L. ed. 927, 933; Randall v. Sanders (1882) 87 N.Y. 578.
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Annotation. 0f the peculiar relationship existing between the parties eon- 
cemcd, such a contract is always regarded with a good deal of 
jealousy, and closely scrutinized.•

“The law upon the subject of the right to redeem where the 
mortgagor has conveyed to the mortgagee the equity of redemp
tion is well settled. It is characterized by a jealous and salutary 
policy. Principles almost as stem are applied as those which 
govern where a sale by a cestui que trust to his trustee is drawn 
in question. To give validity to such a sale by a mortgagor, it 
must lie shewn that the conduct of the mortgagee was in all 
things fair and frank, and that he paid for the property what it 
was worth. He must hold out no delusive hope; he must exer
cise no undue influence; he must take no advantage of the fears 

% or poverty of the other party. Any indirection or obliquity of
conduct is fatal to his title. Every doubt will be resolved against 
him.”»

(6) Burden of proof.—In England the burden of proving t he 
unfairness of the transaction rests upon the mortgagor, unless 
the case involves some special circumstances which indicates tin- 
propriety of applying a different rule. •

The American courts, on the other hand, have generally taken 
the position that the mortgagee- must discharge the burden of 
proving that the transaction was a fair one.7 In doubtful cases

In Gossip v. Wright (1863) 32 L. J. Ch. N. S. 048, 2 New Reports, 1.V2. V 
Jur. N.S. 592, 8 L.T.N.K. 027, 11 Week. Rep. 602, it was unsuccessfully con
tended that a release of the equity of redemption, subject to a right of redemp
tion within a given fixed time, was illegal. Kindcrslev, V.C., stated that not a 
single case had been cited in which it had been decided that a release may not 
be executed on these terms.

4Hickes v. Cooke (1810) 4 Dow, 10, 10 Revised Rep. 1; Webb v. Horkc 
(1806) 2 8ch. & Lef. 661, (Ir.) 9 Revised Rep. 122; Ford v. Olden (1804) LH. 
3 Eq. 401. 30 L.J. Ch. N.8. 051, 15 L.T. N.K 558; 1‘eugh v. Davis (1877 % 
U.8. 332.

•Villa v. Rodriguez (Alexander v. Rodriguez) (1870) 12 Wall. (U.S.) d2:t.
•The proposition that “whenever a release by a mortgagor to a mortgagee 

of an equity of redemption, in consideration merely of the amount of tin debt, 
is impeached, the burden of justifying it rests upon the mortgagees,” was dis
approved in Melbourne Bkg. Corp. v. Brougham (1882) L.R. 7 App. Cm. 316, 
where the court referred to the statement of Lord Cottenham in Knight v. 
Majoribanks (1849) 2 Macn. & G. 10, 2 Hall & Tw. 308, that such a case must 
be shewn as would have impeded the transaction if it had taken place in tin- 
ordinary manner between parties who were strangers to each other. See also 
Coote, Mortg. 8th ed. p. 21.

(o)In Frees v. Coke (1870) L.R. 6Ch. (Eng.) 045, it was laid down by Lord 
Hatherley that, where the mortgagor is a man in humble circumstances (day 
laborer), without any inde|>endent legal advice, and the mortgagee is a soli
citor, “the onus of justifying the transaction, and shewing that it was a right 
and fair transaction, is thrown upon the mortgagee.”

7Bradbury v. Davenport (1896) 114 Cal. 593, 55 Am. St. Rep. 92, 40 Vac. 
1002; Baugher *. Merrvman (1869) 32 Md. 185; Hoi ridge v. Gillespie (1816) 
2 Johns. Ch (N Y.) 3Ô; Bornkainp v. Boehm (1888) 50 Hun, 004, 19 N Y 
S.R. 227, ' N Y. Rupp. 28; Hall v. Lewis (1896) 118 N.C. 509, 24 8.E. 209

The ’ nglish doctrine was followed in Walker v. Farmers’ Bank ( 18HS)
8 Hou . (Del.) 258, 14 Atl. 819.
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a vont in wince of the relationship of mortgagor and mortgagee is
inferred.1

(c) Various evidential elements bearing upon question of validity. 
—A contract for the transfer of the mortgagor's interest to the 
mortgagee may be attacked on any of the following grounds,which, 
it is obvious, are all of such a character that parol evidence is 
competent and appropriate for the purpose of establishing them.

That the mortgagor did not receive any new consideration 
distinct from that for which the mortgage was given.8

That the consideration was inadequate. The English doc
trine is that this circumstance is not enough, of itself, to invalidate 
a release of the equity of redemption.10 Hut in the United Stab's 
the jK)8ition taken nearly, if not quite, universally is that a release 
must be for an adequate consideration; that is to say, it must be 
for a consideration which would be deemed reasonable if the 
transaction were Imtween other parties dealing in similar property 
in its vicinity. Any marked undervaluation of the property in 
the price paid will vitiate the proceeding.11 This remarkable con
flict of opinion has apparent ly not been discussed by any American 
court. It must be admitted that the theory under which mere 
inadequacy of price is treated as a sufficient ground for setting 
aside the transaction involves one difficulty which seems to have 
escaped notice. Such inadequacy is not of itself sufficient to 
warrant the inference that an absolute' instrument of transfer 
was intended to operate as a mortgage. See § 39, ante. The 
effect of the American doctrine*, therefore, is this,—that a mort
gagor who asks fe>r an annulment of the transactiem is entitled 
to relief if his evidence shews that the consideration was iiuiele- 
quate, while a mortgagor who seeks to have* that transaction 
declared a mortgage' cannot succeed upon such evidence alone. 
In a logical point of view there would seem to be a certain anomaly 
in treating as a gooel ground fe>r the* total rescission of the written 
contract an element which is deemed to be insufficie*nt to warrant 
its moelification.

'Villi» v. Rodriguez (Alexander v. Rodriguez) (INTO) 12 Wall. (U.S.) ‘>23, 
20 L. ed. 400; Dougherty v. McColgan (1834) 0 (iill <V .1. (Md.) 275; Lynch 
v. Ryan 111*07) 132 Wis. 271, 111 X.W. 707. 112 N.W. 427.

See also Odell v. Montross (1N77) ON N.Y. 490.
•He* Bartlett v. De Wilson (11100) 52 Fla. 497, 42So. 189,11 Ann. Can. 311; 

Dougherty v. McColgan (1834) 6 Gill & J. (Md.) 275; Perkins v. Drye (1835) 
3 Dana (Ky.) 170; Baugher v. Mcrryinan (1809) 32 Md. 185; Miller v. Peter 
(11*01*) 158 Mich. 330, 122 N.W. 780; Hudkins v. Crim (1913) 72 W. Va. 
418,7NS.K. 1043.

10Leach, M.R., in Purdie v. Millett (1829) Tamlvn 28, 31 Revised Rep. 00. 
Lord Tottenham, L.C., in Knight v. Majoribanks (1849) 2 Macn. & (1. 10, 
2 Hall A Tw. 308.

"IVugh v. Davis (1877) 90 U.S. 332, 24 L. ed. 775. For other eases in 
which the invalidating effect of inadequacy of consideration was recognized, 
see monograph in L.R.A. p. 451.

14—29 n.L.R.

209

Annotation.



210

Annotation.

Dominion Law Reports. [29 D.L.R.

That the transfer was induced by fraud, actual or construc
tive.**

That the transfer was procured by the exercise of that undue 
influence to which a creditor is able to subject an embarrassed 
debtor who is offered the alternative of parting with his interest, 
or of losing his property by foreclosure proceedings.11

43. Circumstantial evidence as to character of transaction, 
(a) Elements of general applicability.—It is dear that each and 
all of the elements which are deemed to lx* indicia of the character 
of the transaction in cases in which the relationship of mortgagor 
and mortgagee did not exist between the parties at the tinn- 
whim the instrument in question was executed are equally com
petent in cases in which such a relationship existed. The pro
bative value of those elements has been fully discussed in l In- 
preceding subtitles, and it will not be necessary in the present 
connection to make- any further reference to them except in one 
imrticular point of view. So far as regards cases in which there 
was no antecedent relationship of mortgagor and mortgagee be
tween the parties, the authorities are, as is shewn in § IÎ7, ante, 
not harmonious with respect to the question whether the sub
sistence of an indebtedness after the execution of the instrument 
of transfer is conclusive proof, or merely strong evidence, that tin- 
transaction was a mortgage. There is a similar diversity of 
opinion concerning the precise significance of that fact in cast's 
of the class now under discussion. In some of them it has been 
treated as decisive.14 But the theory that it is not invariably so 
has also been enunciated.16

There is no disagreement whatever as to the doctrine that the 
nonsubsistence of an indebtedness after the transaction is a cir
cumstance absolutely inconsistent with any other inference than 
that of the discontinuance of the relationship of mortgagor ami 
mortgagee.16

•*(«) Russell v. Southard (1851) 12 How. (U.S.) 154, 13 L. «1. 933.
11 “The principle upon which the courts act is not that the mortgagor is 

unable to enter into a contract of this kind, hut that the transaction ought to he 
looked U|xm with jealousy, especially when the mortgagor is a needy man, 
and when there- is pressure, and inequality of position, and the- sale has I» < n at 
an undervalue." Stuart, V.C., in Ford v.Olden (lKt)7) L.It. (Kng.) 3 Fi|. 1**3. 
See also Villa v. Rodriguez (Alexander v. Rodriguez) (1870) 12 Wall. I S ' 
323, 20 L. ed. 400.

14Hays v. Emerson (1005) 75 Ark. 551, 87 8.W. 1027; Holden Land <v Live- 
Stock (V v. Interstate Traeling Co. (1012) 87 Kan. 221, L.R.A. 1015B. 102. 
123 Vac. 733; Hibson v. Morris State Bank (1014) 40 Mont. 00, 110 Far 7ti; 
Budd v. Van Orelen (1880) 33 N.J. Kq. 143; Ducrelen v. Solomon (lOOSi 33 
Utah. 408, 04 Pac. 078.

11 Hearns v. Ford (1883) 108 III. 24.
'•Such was the eletetrine applied in Perdue v. Bell (1887) S3 Ala. 3011, 3 

So. 008; Shays v. Norton (1808) 48 III. 100; Bridges v. Lintler (1882) 00 Iowa, 
100, 14 N.W. 217; Ranelall v. Sanelers (1882) 87 N.Y. 578, affirming 23 Hun, 
Oil; Whitney v. Townsend (1800) 2 bans. (N.Y.) 240; Neeson v. Smith 1007) 
47 Wash. 380, 02 Pac. 131 ; lxunert v. Strong (1809) 103 Wis. 70, 70 NAN.
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(b) Elements having special relation to pre-existing relationship 
of parties.—There are also certain other elements which, being 
consequential upon, as associated with, that relationship, demand 
special notice in this subtitle.

A consideration which must always be taken into account as 
tending to shew that the absolute instrument of transfer was 
really what it purjairted on its face to be is the improbability 
that the mortgagee should have consented to enter into an arrange
ment which would eventuate in giving him merely a new mort
gage.17 This consideration, of course, is one of special materiality 
where it appears that the contract was executed after the mort
gagor was in default, and foreclosure proceedings had been actually 
commenced;'■ or that the instrument in question did not cover 
the whole of the mortgaged property.18 But manifestly the pro
bative value of this latter element of improbability, possessing, as it 
does, a merely prima facie significance, is nullified wherever it 
appears that the mortgagee gained some additional advantage by 
the transaction.10

XI. Miscellaneous evidential elements.

44. Generally.—In the American reports are to be found 
a very large number of decisions in which the significance of 
various miscellaneous elements, not coming under any of the 
heads discussed in the preceding sub-title, has been determined. 
Of these only the few which are noticed in the two following 
sections have been as yet referred to by the English and Colonial 
courts.

45. Circumstances tending to shew that the transaction was 
a mortgage.—That the risk of loss or damage rested on the trans
feror. 1

That the transferor was illiterate.1
That the transferor >vas in financial difficulties at the time 

when the instrument of transfer was executed. This fact has

"Me Alpine v. How (1862) 9 Grant’s Ch. (U.C.) 1176. See also Melvinstry 
v. (’only (1847) 12 Ala. 678; Adams v. Pilcher (1890) 92 Ala. 469, 8 So. 
75S; Shays v. Norton (1868) 48 III. 1(H); Whitney v. Townsend (1869) 2 bans. 
(X.Y.) 249; Wilson v Parshall (1891) 129 N Y. 223, 29 N.K. 297.

IHIn Hughes v. NheafT (1865) 19 Iowa, 335; Phipps v. Munson (1882) 50 
Conn. 267.

1 •Randall v. Sanders (1882) 87 N.Y. 578.
,nSee, for example, Castillo v. MeBcath (1915) 162 Ivy. 382, 172 H.W. 669.

■See Coventry’s note to 1 Powell on Mortg., p. 138a, where the authority 
cited is Vcrner v! Winstanley (1805) 2 Sell. & bob 393.

2ln McDonald v. MoDonell (1864) 2 U.C. Err. & App. 393, a portion of 
the evidence adverted to as tending to shew that the transaction was a mort
gage was that the grantor in the deed was illiterate and had no professional 
advice, that the grantee prepared the ihstruinent, and that his representa
tions as to its pur|Nirt and effect were relied upon by the grantor.

Annotation.
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Annotation. been treated in some cases as one of the indicia of a mortgage,» 
But, strictly speaking, it would seem to be pertinent in respect 
of the question of fraud or undue advantage, rather than in respect 
of the character of the transaction. There is apparently no 
logical ground upon which it can Ik* maintained that a circum
stance, the probative value of which is based upon the conception 
of a will subject to constraint, has a tendency to establish a nin
clusion, the essence of which is that both the parties intended 
that their obligations should be different from those specified on 
the fact1 of the written contract itself. It may reasonably be 
argued, therefore, tliat the sole evidential significance of such 
constraint is merely that of an element which tends to establish 
the right of the transferor to be released from the contract alto
gether.

That the transferee was the legal adviser of the transferor. 
Where the given instrument of transfer was executed at a time 
when this relationship existed, the contract will be treated as a 
mortgage, unless the grantee discharges the burden which the 
relationship casts upon him, of proving that the transaction was 
clearly understood, and that the full value of the property was 
paid.4

That the expense of preparing the instrument of transfer was 
borne by the transferor.6 But the conclusion to which this fact 
normally points is sometimes repelled by the particular evidence 
in the given case.6

•Douglas v. Culverwell (1862) 4 De G. F. & J. (Kng.) 20. 31 L.J. < 'h. N S. 
543, 6 L.T.N.K. 272, 10 Week. Rcp. 327; Stewart v. Horton (1850) 2< iront.Cli 
(U.C.) 4.Y

4In Denton v. Donner (1856) 23 Beav. (Eng.) 285, where the grantee was 
the grantor's solicitor, I^ord Romilly, M.R., said: “It is to he observed that 
the plaintiff got no advantage from this transaction as a sale, beyond that 
which he would have obtained by giving pro|>er security. In t hi- - fate of 
things, 1 think the burden of proof necessarily falls upon the defendant to 
shew the bona tides of the transaction throughout, and that cverytlnng was 
done for the plaintiff which could have been done if the property had been sold 
to a stranger, and that the utmost that could possibly have been produced was 
obtained.”

In Mcllroy v. Hawke (1856) 5 Grant, Ch. (U.C.) 516, where the right to 
a free grant of land was conveyed to the plaintiff's solicitor, in compliance with 
a suggestion made by the solicitor in a letter, that he could procure a deed 
from the government, it was held that the solicitor had the burden of proving 
that he had ceased to act as the plaintiff’s agent between the time when the 
letter was sent and the time when he sold the land to a third person.

6It is one of the probative circumstances s|>ecified in Coventry's note to 
Powell on Mortgages, p. 25a, and in Butler’s note to Co. Litt. L. d. « bap. 5, 
6 332.

in Dougins v. Culverwell (1862) 4 De G. F. & J. 20, 31 L.J. Ch. N.S. 543, 
6 L.T.N.8. 272, 10 Week. Rcp. 327, the court adverting to the fact that the 
agreement provided for the vendor’s paying all the expenses of the com voyance 
and investigation of title, remarked that this is “ordinary in the ease of a 
mortgage, but unusual in the case of a sale.”

See also Robinson v. Chisholm (1894) 27 N.S. 74.
•In Alderson v. White (1858) 2 De G. & J. (Eng.) 97, Lord ( ran worth
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That the alleged mortgagor, a person holding a contract for 
the sale of the land in question, had purchased it as a home for 
himself and family, and, before the deed in question was executed 
at his request to the alleged mortgagee, had already made a sub
stantial payment on account with his own money.7

46. Circumstances tending to shew that the transaction was 
not a mortgage.—That the grantee, as purchaser, paid the ex
cuses of preparing the dml in question. •

That the defendant, who had taken a deed of land which the 
plaintiff had contracted to purchase, not only discharged a debt 
of CIO which the plaintiff owed to him for merchandise supplied, 
but gave the owner of the land £25 as an additional considera
tion.*

That the transferor and transferee knew that the instruinent 
of transfer could not take effect as a mortgage without rendering 
the transaction illegal.16

That the transferor delayed for a long time to put forward 
a claim that the transaction was a mortgage.11

46a. Transferor the successor in business of the transferee.—
The manner in which the existence of this relationship between 
the parties may create circumstances which tend to shew tliat 
the given transaction was or not a mortgage is indicated by the 
facts involved in the case cited below.1 *
made the following remarks: “Much stress was laid on the fact that the costs 
of the transaction were paid wholly by Newman (grantor), which, it was said, 
would he the ease in a mortgage, hut not on a sale. After a hqise of thirty 
years, it is not to Ik* expected that a point of this kind should he quite satis
factorily explained. I uo not, however, see any reason for sup|s.sing that it is 
incapable of explanation. A special stipulation that the ex|tenses shall all 
Ik* paid by the vendor is not, 1 lielieve, very unusual in transactions between 
persons in the lower ranks. Much weight is also due to Mr. Wigram's ob
servation that this was in substance an annuity transaction, and that if 
it had been one in form, it would have been in the ordinary course that New- 
matt should pay the costs.”

’Robinson v. Chisholm (1804) 27 N.8. 74.
'Williams v. Owen (1840) 5 Myl. & C. (Eng.) 303, 12 L.J. Ch. X.S. 207, 

5 Jur. 114.
Munro v. Watson (1860) 8 Grant, Ch. (U.C.) 60, reversing 6 Grant, Ch. 

(U.e.i 385. Robinson, Ch. J., remarked that it was hardly credible that, in 
order to secure a debt of such an amount, a merchant would make such an 
arrangement.

"For cases in which the materiality of this element was recognised, see 
North Central Wagon Co. v. Manchester, S. Sc L.R. Co. (1880) L.R. 35, Ch. 
Div. ltd and Yorkshire R. Wagon Co. v. Maclure (1882) L.R. 21 Ch. Div. 
3011, both reviewed in $ 52, note 7, post.

‘dtobinson v. Chisholm (1894) 27 N.8. 74 (no proceedings taken by grantee 
during the period of eleven years that elapsed between the execution of the 
deed and his death).

I:ln Shaw v. Jeffery (1860) 13 Moore P.C.C. (Eng.) 432, the effect of a 
contract which included a stipulation as to reassignment was thus discussed:

“The defendant having been a shipbuilder, and desiring to retire fmni that 
business, and the plaintiffs, one of them bis brother, who had been in his em-
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Annotation. XII. Illustrative decisions as to the quality of instruments of transfer,

47. Introductory.—In the foregoing subtitle the various evi
dential elements have been considered with reference to the 
significance which each of them, when taken singly, is deemed to 
carry in eases falling within the scope of this article. From an 
examination of the authorities, it is apparent that the theory

ploy in it prominent capacity in that business, having formed a partnership, 
the former is content to let, and the latter to take, the shipyard for a short 
term, and the former sells, and the latter purchases, the materials therein. 
They commence the business, but obviously with insufficient capital: the 
defendant assists them in the purchase of more materials, and the two ships 
arc begun; the money market turns against them and they arc, in a short time, 
in difficulties which they cannot surmount. They desire to retire fmm 
the business. The defendant, who has strong motives to secure the advances 
already made, and not improbably actuated by the personal regard, comes to 
an arrangement with them; he agrees to take the vessels as they are, and the 
materials, in consideration of those advances; and take on himself their 
liabilities to certain trade creditors, and to release them from their lease of 
the shipyard; and here the arrangement might have ended. If it had stopped 
here, it is probable that some more minute examination would have been 
made as to the respective values on either side; the unfinished vessels and 
materials on the one hand, the advances and liabilities on the other; whether 
that would have made any considerable difference is not clear, nor is it im
portant to inquire, because the arrangement did not end here. The defen
dant , on his part, had probably no desire to resume permanently the business 
which he had only just withdrawn from, and they who alleged that their 
present inability to go on arose from the temporary state of the money market 
were obviously desirous of resuming it at a future or more favourable period. 
They, therefore, agree to give their personal attendance gratuitously in the 
completing the vessels, and bind him to s]>end to the extent, first, of Lit MM Ml, 
and, subsequently, in a certain event, to apply an additional ill,000 to that 
pur|H»se. Thus, they secure the completion of the vessels ; and though they 
were not their vessels, and they might seem at first to have no interest in what 
became of them, yet they acquire a contingent interest by the stipulation 
following, that, when finished, the defendant shall reassign the vessels to them. 
To this the defendant agrees, but, as might be expected, he stipulates not only 
for repayment of his loans, advances, and liabilities by a condition precedent 
to the assignment, but also that the repayment shall be made before the ships 
sail; in substance, he agrees to resell on payment, in which case he i- to lie 
considered as having advanced the money, and requires interest and commis
sion as on an advance; but he does not agree to do this indefinitely; a time is 
fixed, the sailing of the vessels, which, after their crews, outfit, and cargoes are 
on hoard, cannot in usual course be any longer delayed; the payment i< to lie 
made before that, or the right to a reconveyance will Ik* gone. I pmi the 
plain language of the instruments, and on consideration of the circumstances 
existing at the time of their execution, their lordships think it clear that this 
was nothing like a mortgage, but was an absolute sale, to which was attached 
a conditional right of repurchase, to be exercised, if at all, on the hnp|>enmg 
of a certain event, the |K*riod for the hap|>ening of which was fully and equally 
within the knowledge of both parties. ... It remains then to consider 
the subsequent conduct of the parties. Now, it ap|x*ars that the vessels were 
complétée! as the instrument would have led one to expect, the plaintiffs con
tinuing to act in the yard as before, and the defendant interfering from time 
to time, giving directions, finding money for the wages, and occasionally pay
ing the men; the defendant’s name or sign being nut up over the gate of the 
yard, and . he vessels registered in his name. All this, it is true, might lx* 
consistent with what the plaintiffs contend for; it is also perfectly consistent 
with the view which their lordships take. They do not rely on it as substan
tive proof; it is enough that it is not inconsistent with what the instruments 
on their face import.”
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upon which the courts have proceeded is that, with the exception 
of the facts of a subsisting or nonsubsisting indebtedness, none 
of those elements possesses in itself sufficient probative value to 
overcome the presumption arising from the language of the 
instrument of transfer, and that two or more of them must eon- 
cur in order to warrant the inference that the transaction was 
a mortgage. The review of the descriptions of admissible parol 
evidence would, therefore, be deficient, and even misleading, if 
it were not supplemented by a statement of the precise purport of 
a sufficient number of decisions to shew what combinations of 
the individual elements which have been analyzed are regarded 
as ]K)inting to or rejM'lling the conclusion that the transactions 
in questions were mortgages. This additional information will 
be furfiished in the present subtitle.

In the summaries of the evidential elements, no mention has 
been made of any of that part of the testimony which related 
directly and specifically to the character of the transactions. For 
the purposes of this part of the discussion, such testimony is assumed 
to have been introduced in every instance, and, to have been 
always conflicting. The object of the summaries is to indicate 
the groups of elements which have been regardéel as possessing 
sufficient probative value to justify the adoption of one or other 
of the opposite conclusions to which such testimony pointed.

48. Decisions as to contracts not including written stipulations 
with respect to reconveyance, -(a) Intention to create mortgage 
inferred.—Possession of property was retained by the grantor in 
the given deed;—property was of considerably greater value than 
the amount paid by the grantee.1 *

Value of property was considerably greater than the amount 
received by the grantor in the given deed;—possession was re
retained by the grantor.14

Value of property was considerably greater than the amount 
paid by the grantee;—deed was executed by an imprisoned debtor 
to his creditor. '•

Deed in question was executed by a necessitous debtor, who 
had asked his solicitor to obtain a further sum on the security of 
property previously mortgaged, but who, after some hesitation, 
was induced by the solicitor to execute an absolute deed to a third 
person, upon the assurance of both of them that he would have a 
right to redeem, and that the instrument should be in substance 
a mortgage;—documentary evidence indicated that the transac
tion was not an ordinary sale;—value of equity of redemption 
conveyed by the grantor considerably exceeded the amount paid

1 ’Fallon v. Keenan (1866) 12 Grant, Ch. (U.C.) 388.
,4Halfey v. Egan (1873) 4 Australian Jur. 147.
“Stewart v. Horton (1850) 2 Grant, Ch. (U.C.) 45.
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Annotation. by thv grantee;—grantee refused to pay any part of the eonsidt ra
tion until the grantor had, in pursuance of a provision in the pre
liminary agreement to sell, given authority to his tenant to pay i lu
rent to the grantee.16

Grantor was an illiterate man who had had no professional 
advice, and had relied on the grantees statement regarding iIn- 
character of the given deed;—grantee had drafted the contract 
relationship of debtor am] creditor subsisted between the grantor 
and grantee after the contract took effect;—grantor retained 
possession of the property.17

B, the alleged mortgagee, furnished money to A, the alleged 
mortgagor, to pay the balance* of the price of land which A had 
contracted to purchase from C, and took an absolute conveyance 
of the property to himself, on the understanding that the property 
was to be conveyed to A when the money advanced to him was

1 "Douglas v. Culverwcll (1862) 4 De G. F. & J. 20. Varying judgment in 
3 GifT. 251, 31 L.J. Ch. N.8. 65, 8 Jur. N.8. 20, where the transaction had 
been set aside as an absolute sale, Turner, L.J., said: “There was a eon!liel of 
evidence as to what really took place at the time of this transaction, the <1< fen
dant denying that he had ever given any assurance plaintiff should he at liberty 
to redeem, and maintaining that the transaction was an absolute salv, -mil 
setting up the statute of frauds. It appeared, however, that on 4th of August, 
1842, a memorandum of agreement was signed, by which the plaint ill : :i.r| 
to sell, and the defendant to buy, the equity of redemption in the property for 
£101. and the plaintiff agreed to make a good title and execute a convi x -nc 
with the usual covenants, and give authority to the tenant to pay the i, i t. 
to the defendant, his heirs and assigns, and it was also agreed that £101 sh-'iilij 
be paid on the execution of the conveyance, and that the expenses of ih<• n>n- 
veyancc and of investigating the title should be paid by the plaintiff. The 
purchase deed was executed on the same day, and a letter written by t In- pl.iin- 
tiff to the tenant, directing him to pay his rent to the defendant, the defendant 
refusing to complete until such a letter was given.” After stating that the 
main question, which was to lie considered was whether the plaintiff had pmvi ! 
an agreement on the part of the grantee that lie should be at liberty to redeem, 
the learned judge proceeded thus: “1 am of opinion that he has. J-'ir-t I 
think that the documentary evidence sufficiently proves that this was not an 
ordinary 1 ransaction of sale. The agreement for the purchase, the convex nice 
of the estate, and the direction to the tenant to pay the rents to the pun h..m r. 
were all prepared, made, and executed on the same day. There was plainly 
no investigation of the title, although the agreement provides for it, and the 
agreement not only provides for the vendor paying all the expenses of tbe 
conveyance and of the investigation of the title (a provision quite in tbe 
ordinary course, as I apprehend, in the case of a mortgage, but (putt* unusual, 
as I conceive, in the case of a purchase), but it also contains this remarkable 
provision, that the vendor shall give authority to the tenant to pay the rents 
to the purchaser, and accordingly we have the agreement and the convey
ance followed by the authority given to the tenant. It is impossible, I think, 
not to observe how well adnptcd this provision was to suen a case of con
ditional-sale as is alleged by tnis bill, and how unusual (if not unprecedented) 
such a provision is in the ease of a bona fide contract for an absolut! sale. 
Then observe the conduct of the defendant : According to his own statement, 
he refused to pay any part of the purchase money until the authority t - the 
tenant was given. Surely this is conduct referable to a contract t hat he wan to 
receive the rents, rather than to a contract that he was to become purchaser of 
the estate, in which character he would, of course, be entitled to the rents 
without any such authority.”

,7McDonald v. McDonnell (1864) 2 U.C. Err. & App. 393.
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repaid;—A purchased the property, intending to he a home for 
himself and family, and made a substantial payment on account 
with his own money;—A went to It for the avowed purpose of 
borrowing from him the amount needed to discharge tin* balance 
of the purchase;—A also paid the costs of the conveyance from C 
to It;—A, for several years, paid It interest on the money advanced;

written memorandum made by It tended to shew that he re
garded the transaction as a loan, and that he owned not the farm, 
but the sum which A owed him;—A retained possession for a long 
time without paying rent, and apparently without any claim for 
rent or demand of possession l>eing made, or any intimation from 
It or his heirs that the property belonged to them;—A sold a part 
of the proj>erty to his son-in-law, who built u|>on it and occupied 
it presumably to the knowledge of It’s heirs as well as of his 
executor;—A's son also built upon another part of the farm dur
ing his father’s lifetime;—no time was specified within which the 
purchase, assuming the transaction to have been a conditional 
sale, was to be completed by A, nor was there any proof of a stipu
lation fixing a time at which, upon default being made, he was to 
surrender possession.18

(b) Intention to create mortgage negatived.—Amount paid for 
the equity of redemption was precisely equal to the value at 
which it was estimated by a referee;—grantee went into possession 
of the lands conveyed.18

After the execution of the given deed, assigning a contract 
for the grant of certain public land, the grantor made statements 
inconsistent with the theory that he still had an interest in the 
contract;—after the grant was perfected, possession of the land 
was taken and ret ained by the grantee ;—affidavit of debts and 
assets, filed after the transaction, by the grantor, in bankruptcy 
proceedings, did not specify any equity of redemption;—amount 
paid bv the grantee was equal to the actual value of the property.80

18Robinson v. Chisholm (1894) 27 N.S. 74.
' v. Morris (1818) Beatty, Ir. Ch. Rep. 597.
-"Holmes v. Mat hews (1855) 9 Moore, 1\ C.C. 413, affirming f> Grant, Ch. 

1. which reversed 3 Grant, Ch. 379. In that case Jones contracted for the 
grant of certain lots of land from the government in Upper Canada, and subse
quently assigned his interest in the lots to his creditor Mathews, in considera
tion of the sum of £100. Mat hews took |>ossession of the lots, and afterwards 
obtained a governmental grant of them in fee. Jones subsequently became 
bankrupt. Mathews was appointed assignee of his estate. Mathews re
mained in possession until his death, after which Jones filed a bill against 
his devisee for redemption of the lots in question, U|»on the ground that the 
original transaction was one of mortgage, and not of absolute sale. The 
original deed of assignment was lost, and no evidence of its contents could l>e 
produced, except a memorandum of account between the parties, made by 
the solicitor who acted for A and B, upon which the arrangement in the deed 
was based. Parol evidence was admitted to prove the nature and terms of 
the transaction. In the judgment delivered for the privy council, it was said: 
“It would he the greatest ini|M>rtance to see this deed; but it has been lost.

Annotation.
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Annotation. 49. Decisions as to contracts including stipulations with 
respect to reconveyance.—(a) Intention to create mortgage inferred. 
—(Iront or was in embarrassed circumstances when the deed in 
question was executed;—property was of considerably greater 
value than the amount paid by the grantee;—same attorney acted 
for both parties. *1
No draft or copy of it is in evidence, and we must collect its terms and ilie 
contract between the parties from the evidence of Wilson, the solicitor em
ployed by Mathews on the occasion, the fairness and accuracy of whose -amo
ment is not open to the least suspicion, and is sufficiently established h\ ibe 
documents to which he refers. By this evidence it sufficiently ap|ienrs ih.it 
the intention of the parties was that within some time, and upon some terms, 
Alfred Thomas Jones should have the {tower of putting an end to Mathews' 
interest under the assignment ; but what were the particular terms of this 
agreement is left entirely in the dark. The inference from the indorsement 
on the memorandum, as well as Wilson's testimony, is that the transaction, 
as a loan, was to end at the expiration of one year. The probability, therefore, 
is, that at the end of that period some arrangement would take place between 
the parties, by means of which either the money would be repaid, or the prop
erty be taken in payment of the debt. It appears from Wilson’s evidence, 
that Mathews contemplated the probability of the latter alternative; and it is 
sufficiently clear, from all the evidence, that the property was of little, if 
at all, more value than the £100. at the time of the assignment, and for more 
than thirteen months afterwards. . . . The year during which, accord
ing to Wilson's evidence, the money was to remain on loan would expire in 
September, 1841. Dealings had continued to take place Iwtween Jones and 
Mathews, in the course of which, if any arrangement was necessary, it might 
be made. It is distinctly sworn both by two witnesses, McDonnell and Mor
rison, that in 1842 Jones told them he had sold the lots to Mat hews. The 
evidence of Alexander Griffiths to the same effect cannot be relied on. On 
the 201 h January, of 1843, a grant by letters patent of the lots in question b 
made by the Grown to Mathews as the absolute owner, with the privity of 
Jones, and from that time Mathews remains in possession of the land as owner. 
No claim is made for the £ 100, and interest, on the one hand, or any right on 
the part of Jones asserted on the other. Early in 1844, Jones became a bank
rupt, and Mathews was appointed the assignee under the commission. Vt 
this time, if the appeal is well founded, the bankrupt was inddebted in the 
amount of the £100 to Mathews, and the estate in question, subject in the 
mortgage, constituted part of his assets. In May, 1844, he makes an affidavit 
stating in detail his debts and his assets, yet no allusion is made to this debt 
due to Mathews, nor to this equity of redemption. Can there he stronger 
evidence that the transaction had been closed? That the estate had been 
given up in discharge of the debt? What makes the inference stronger is 
that the bankrupt in his affidavit mentions a claim for a sum of money which 
he says is due to him from Mathews.”

8'Fee v. Cobine (1847) 11 Ir. Kq. Rep. 406. There A, being in prison as an 
insolvent, assigned to B a leasehold interest for a sum of money which dis
charged all A’s debts, including debts to Band head rent, but was less than the 
value. The deed purjiorted to be absolute, but there was an indorsement 
that if A paid B upon a day named the purchase money and costs and all 
expenses of cropping the farm, B would reassign the lands and the deed should 
be void. B also, a few davs after, çave a bond to surrender the premises if 
paid on the day. Brady, L. Ch., said : “On the entire of the case, however,
I cannot come to the conclusion that the plaintiff intended to make an abso
lute sale wf the projicrty and to tie up his hands. The proviso indorsed in 
the deed is certainly ambiguous; it does not contain the words of repurchase, 
but it is very like to the proviso contained in mortgage deeds. The words are 
not a contract giving a right to repurchase, but they give the grantor a right 
to repayment and nullification of the instrument. ... In this case 
the party who was in possession of the property was just about being discharged
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Initial proposition made by the grantor was that a sum of 
money equal to the amount specified in the deed, less the amount 
which would be payable as interest at the rate spoken of, should 
be advanced by way of loan;—Ixjnd to reconvey recited an express 
agreement on the part of the debtor to pay the sum which was 
to lie the consideration of a reconveyance;—property was worth 
considerably more than the amount received by the grantor.22

(6) Intention to create, mortgage negatived.—Memorandum was 
made by grantee of land, acknowledging receipt of money from 
the grantor on account, and binding grantee to reconvey on 
payment of the balance;—other memoranda were in evidence, 
shewing that the grantee had treated tin* given deed as a mort
gage;—grantor remained in possession of the land for several years; 
—property was of considerably greater value than the amount 
paid by the grantee.*1

No indebtedness subsisted of which the grantee could have 
enforced the payment after the execution of the deed in question; 
—lM)ssession of the property was taken by the grantee;— inade
quacy of consideration was not proved;—alleged fraud and mis
representation were not established;—grantee was shewn to have 
been entitled to keep the rents accruing from the property;— 
grantee had paid the cost of preparing the deed in question.24

Grantor in the given deed was a young man in embarrassed 
circumstances, who, after having nearly exhausted the income of 
his property by charging it with annuities, had applied to the 
grantee to advance him money on the security of his life interest ; 
—preponderance of direct evidence as to the intention of the 
parties was in favor of the conclusion that this application was 
refused, and that the transaction was finally consummated on the 
footing of an absolute1 salt1 of the life interest subject to a right of 
repurchase;—grantor subsequently made, with regard to recoll

as an insolvent, and the projierty would be taken by the assignee and sold by 
him for the payment of the insolvent’s debts. In what better position would 
he be by this transaction if it were to be considered us a sale, than he would 
have been in by a sale by the assignee? It would give him nothing more than 
he would have through the insolvent court.”

**Bullen v. ltenwick (1860) 9 Grant, Ch. 202, reversing on rehearing 8 
tirant, Ch. 342. These elements, combined with the direct evidence of 
the solicitor employed in the matter, who expressed the opinion that the trans
action contemplated was a mortgage, were deemed sufficient to overcome the 
force of the circumstance that the grantee had assumed, apparently with the 
acquiescence of the grantor, to deal with the property us his own after the 
expiration of the period allowed for repurchase.

“Marshall v. Steel (1874) Russell (N.S. Eq.) 116. The opinion was ex
pressed by Ritchie, C.J., that the cumulative effect of the evidence was not 
overcome by the circumstance that the grantor had. after retaining posses
sion of the land for seven years, accepted a lease from the grantee.
114‘Williams v °wen (1840) 5 Myl. & C. 303, 12 L.J. Ch. N.S. 207, 5 Jur.
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veyancv, propositions which indicated that he regarded his interest 
in the property as being restricted to such a right."

XIII. Practice.
50. Functions of court and jury with regard to determining 

the effect of parol evidence.—As the question whether the parlies 
to an instrument of transfer absolute on its face intended to creme 
a mortgage is one of fact, and determinable upon the same fool
ing ns any other question of that description, the decisions with 
regard to that question illustrate simply the application of certain 
general rules to the cases of the particular type discussed in this 
article.

Where the trial court is composed of a judge and jury, it is 
the province of the judge to determine the competency of tin- 
evidence which is offered for the purpose of shewing that the trans
action under review was a mortgage. If it is declared to be com
petent, or its competency is not disputed, the question whether 
it is sufficient to sustain the allegation that a mortgage was in
tended is primarily one for the jury. The proper procedure, 
therefore, is to submit that question to the jury whenever tin- 
testimony is conflicting, and that which is offered on behalf of the 
party who alleges the transaction to be a mortgage is sufficient, 
if true, to warrant the inference that it was of that character.1 
Rut, such a submission is erroneous where the evidence offered 
to prove the intention of the parties in this regard clearly falls 
short of the requisite standard of certainty.1

It is clear that the judgment based upon the findings should
"Aldchjon v. White (ISSN) 2 De G. A- J. 07. Lord Crnnworth thus dis

cussed the evidence: “Was it improbable that Newman (grantor] should agree 
to these terms? I cannot see that it was. It has been urged that lie gut 
nothing, but lie might well think that it was better for him to got rid of the 
estate than to have it subject to the claims of the annuitants. Such an idea 
would not be unreasonable, and the language of the deeds is so clear that some
thing very strong would be required to shew that they did not express what 
the parties intended. It is said, however, that there are other circumstances 
sin-wing that they did not. First, there is Newman's direct testimony. The 
credibility of his evidence has been impeached on account of the disgusting 
transactions, to which I need not more particularly allude; but I think it right 
to say that such conduct does not, in my opinion, render him wholly unworthy 
of credit on a point like the present. When, however, I look at his evidence, 
along with the other evidence in the cause, I think that the result is in favor 
of the view that the deeds express what they were intended to express. Pack- 
wood’s testimony is positive. It has been said that it cannot be supposed 
that after such à length of time he really remembers all the details to which 
lie deposes, but his evidence has not been intrenched.

'Hopkins v. Thompson (1835) 2 Port. (Ala.) 433; Church v. Cole Us71) 
3f> Ind. 34; Sloan v. Becker (1884) 31 Minn. 414, 18 N.W. 143; Pearson v. 
Shari» (INNfi) 115 Pa. 254, 9 All. 38; Unison v. Moffat (1884) 61 Wis. I » t. 21 
N.W. 62.

*Slonn v. Becker (1884) 31 Minn. 414, 18 N.W. 143; Munger v. Casey 
(1880) 1 Monaghan (Pa.) 688, 17 Atl. 36 (verdict properly directed for defen
dant).
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lx* reversed if, upon a review of the testimony, the appellate court 
‘ is satisfied that the evidence was insufficient, and that the case 
should not have* been submitted to the jury, or that the instruc
tions of the court below were inadequate.”3 In other words, 
such a reversal is proper where the findings are “against the weight 
of evidence.”4

Where the action is instituted before a single judge, he may, 
except in cases where only a single inference can reasonably 1m* 
drawn from the circumstances presented by the testimony,4 direct 
an issue to be tried by a jury. If he takes this course, the jury 
sits in a merely advisory capacity, and he may in his discretion 
accept or reject their verdict.6

In any jurisdiction in which the distinction between legal and 
equitable actions, and the doctrine that parol evidence is not 
admissible in actions of the fonner description, is still accepted 
(see § 51 (b), post), a feigned issue is tried and determined with 
reference, not to that doctrine, but to the equitable rule.7

In proceedings on appeal the conclusions of the jury with regard 
to the character of the transactions will be sustained, if they are 
deemed by the court of review to be permissible inferences from 
the testimony set out in the record,6 or, in other words, are not 
clearly against the weight of evidence. • The general rule, that a

Mlowand v. Finney (1880) 96 Pa. 192.
«Williams v. Bishop (1854) 15 III. 553.
6Vangildcr v. Hoffman ( 1883) 22 W. Va. 1.
*Todd v. Campbell (1858) 32 Pa. 250; McGinity v. MHiinitv (1809) 03 

l'a. 38; Itowand v. Finney (1880) 90 Pa. 192.
In Munro v. Watson (1800) 8 tirant, Ch. (U.C.) 00 Robinson, Ch. J., 

thought it “probable that, after the discussion and consideration which this 
case has undergone, it would be thought better not to direct an issue at law in 
any similar ease. 1 mean not an issue in order to take the verdict of a jurv 
upon tlie main question in the cause upon the merits. . . . We must all
he of opinion, 1 think, that it would weaken very much the protection which 
the statute of frauds was intended to afford, to call u|>on a jury to give their 
verdict upon the existence or non-existence of a fact which is required by that 
statute to be proved by a particular description of evidence. They may not 
understand that they arc not at liberty to pronounce a verdict one way or the 
other according to their moral convictions, but must be governed by certain 
statutes and rules of evidence, which exact that the proof of the fact should 
be of a certain description." The considerations thus relied upon seem to be 
scarcely decisive, when we advert to the fact that, under the rules of evidence 
in criminal cases, the proof must be of a “certain description." The only 
authority cited by the learned judge was Yates v. Humbly (1742) 2 Atk. 360, 
where Lord llnrdwicke held that it was not pro|»er to direct an issue to try a 
trust. But it is submitted that a ruling as to a trust cannot warrant ably be 
invoked as a precedent in a case involving the admissibility of parol evidence 
to establish a mortgage.

7Brown v. Clifford (1872) 7 bans. (N.Y.) 46 (appeal dismissed in 54 X.Y. 
636).

"Rawson v. Plaisted (1890) 151 Mass. 71, 23 N.E. 722; Jones v. Blako 
(1885) 33 Minn. 362, 23 N.W. 538; Barrow v. Paxton (1810) 5 Johns. (X.Y.) 
258, 4 Ain. Dec. 354; Carr v. Carr (1873) 52 N.Y. 251.

dlalloran v. Halloran (1891) 137 III. 100, 27 N.E. 82.

Annotation.



222

Annotation.

Dominion Law Report». [29 D.L.R.

verdict rendered u]x>n conflicting testimony will ordinarily he 
upheld, has frequently been applied.10

When the action is tried by a chancellor or a judge sitting 
without a jury, his judgment will be sustained if the findings of 
fact ui>on which it is based are reasonably deducible from the whole 
testimony ;11 that is to say, if they are not clearly against the weight 
of evidence.1* “Due weight is to be given to the decision of the 
trial judge, and it is not to be set aside unless it appears to be clear
ly erroneous. Properly and necessarily, great consideration must 
be given to the conclusions of fact reached by the judge who hears 
the evidence, where it is in large part oral, for he has opportuni
ties to pass upon the degree of credibility to be given to the testi
mony of the witnesses which no appellate tribunal possesses."

51. Remedies of transferor. — (a) liy suit in equity. — The 
preliminary question in all cases in which the aid of a court is 
invoked by a claimant who relies upon the theory that an absolute 
instrument of transfer executed by him was intended as a mortgage 
is whether the transaction was in point of fact one of that descrip
tion. The appropriate remedy, therefore, for such a claimant, 
is to apply to a court of equity for a declaration that this was the 
intention of the parties to the contract, and for such specific relief 
as may be asked for, or as may be deemed suitable in the premises. 
Even if a prayer for such a declaration is not inserted in the hill, 
petition, or complaint, his right to such relief is obviously deter
minable upon the same footing as if it had been inserted.

The particular descriptions of relief to which he is entitled as 
against the transferee or persons claiming through the transferee 
are those which are predicable as a necessary deduction from the 
general rule (see § 4, ante), that the juristic incidents of an instru
ment of transfer which is shewn by parol evidence to have been 
intended as a mortgage are, on the whole, identical with those of a 
formal mortgage.

On general principles, it is clear that no relief will l>e granted

1 “See, for example, MeMicken v. Ontario Hank (1891) 20 Can. S.O 575; 
Bogk v. (1 assert (1892) 149 U.8. 17, 37 L. ed. 031 ; Knight v. Hartman i Is92) 
93 Mich. 69, 52 N.W. 1044; Huoneker v. Mcrkcy (1883) 102 Pa» 402; McCor
mick v. Herndon (1893) 80 VVis. 451, 56 N.W. 1097.

"Daniels v. Lowery (1890) 92 Ala. 519, 8 So. 352; Todd v. Todd i in 12) 
104 Cal. 255, 128 Pae. 413; Roberts v. Norton (1895) 00 Conn. 1. 33 At 1. 
532; Hanks v. Rhoads (1889) 128 111. 404, 21 N.K. 774; Harry v. Colville I MU) 
129 N.Y. 302, 29 N.K. 307; Parish v. Reeve (1885) 63 Wis. 315, 23 N.W. 568.

"Burgett v. Osborne (1898) 172 111. 227, 50 N.K. 200; Brown v. Johnson 
(1902) 115 Wis. 430, 91 N.W. 1016.

1 Wennings v. Demmon (1907) 194 Mass. 112, 80 N.K. 471. For a Can
adian case in which the importance of the fact that the trial judge has the op-

Eirtunity of hearing and seeing the witnesses was emphasized see Rose v. 
ickcy (1878) 3 Ont. App. 309.



29 D.L.R.I Dominion Law Reports. 223

to a transferor, where the evidence shews that the instrument in 
question was executed for the purpose of defrauding his creditors.14

(b) By action at law. — In every jurisdiction in which parol 
evidence is admissible in actions at law for the purpose of con
verting an absolute instrument of transfer into a mortgage, the 
transferor may assert his rights in any action of that description 
which necessarily involves a determination of the main question, 
whether the legal title to the property was vested in him or the 
transferee after the instrument was executed. For the purpose 
of the present article, it will be sufficient to insert the following 
summarized statement of the doctrines adopted in the various 
jurisdictions:—

In all but one of the English cases which were decided before 
the fusion of law and equity under the judicature act, parol evi
dence was held or assumed to be admissible. See § 17, ante1.

In many of the American cases decided with reference to the 
rules of common-law procedure, a position similar to that of the 
English judges was taken. In Pennsylvania parol evidence was 
uniformly received in actions of ejectment and assumpsit. The 
authorities with regard to the general question of the admissi
bility of such evidence are conflicting so far as regards the follow
ing states: Illinois, Kentucky, Maine, Michigan, New York, 
Oregon, Tennessee, Texas, Vermont. In other states such evidence 
lias Imhui pronounced incompetent : Alabama, Connecticut, 
Indiana, Maryland, Massachusetts, Missouri, New Jersey, Virginia.

On the other hand, in all the states in which practice acts and 
Codes of Procedure have been adopted, it has almost invariably 
been held that such evidence is admissible. Such is the situation 
in Arizona, Arkansas, California, Connecticut, Florida, Georgia, 
Indiana, Kansas, Minnesota, Mississippi, Missouri, Montana, 
Nebraska, Nevada, North Dakota, Ohio, South Carolina, South 
Dakota, Washington, Wisconsin.

XIV. Competency of parol evidence considered with reference 
to statutes as to the registration of instruments.

52. English enactments as to bills of sale.—The general 
object of the English Bills of Sale Acts, passed in 1854 (repealed),

l4In Mundell v. Tinkis (1884) 6 Ont. Itep. 025, the evidence shewed that 
the deed in question, which the grantor sought to cut down to a mortgage, 
had been executed by him for the purpose of securing a debt due to the grantee, 
but that the main object of the transaction was to protect the property from 
the results of an anticipated action for breach of contract. Held, that under 
these circumstances evidence was not admissible to rectify the form of the 
instrument, for the court never assists a jierson who has placed his property 
in the name of another to defraud his creditor; nor does it signify whether 
any creditor has been actually defeated or delayed.

Annotation.
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1878, nn<l 1882, in to prevent fraud upon creditors by secret bills 
of «ale of personal chattels.1 *

By § 9 of the Act of 1882, it is declared that a bill of sale made 
or given by way of security for the payment of money by the 
grantor thereof shall lie void unless made in accordance wit h 11n
form in the schedule annexed to the act. *

The only cases decided with reference to this legislation which 
arc* relevant to the subject of the present article are those in which 
a controlling question was whether the unregistered documents 
under review were invalidated because given by way of security. 
The intention of the ]iarties has sometimes Ihtii inferred from tin- 
language of the documents themselves.3 4 But is is well settled 
that “the real truth of the transaction must be applied to tin- 
construction of documents for the purpose of the act, and, if a 
document, construed according to the true1 nature of the1 transac
tion, l>e within the act, then it will not he protected by its form. ‘ 
In other words, the principle adopted is that, “for the purpose of 
seeing whether the act applies, the1 court is to look through or 
behind the documents, and to get at the reality; and if, in reality, 
the documents are* only given as a security for rnonc1}’, the n they 
are bills of sale.”* The actual intention of the parties,there!ore1, 
may be shewn by extrinsic, including oral, evidence. The essen
tial question to which such evidence is directed in each instance* 
is whether the* given transaction was a loan upon security or a 
sale*. • The character of the negotiations which preceded the

1 Bowen, L.J., in North ('entrai Wagon Co. v. Manchester, S. A- !.. I!. Co 
(1887) L.R. 35 (’h. Div. 203.

•For a case in which this provision was applied, see Ex parte Finlav I vi:{) 
10 Morrell 258.

’See Ex parte Odell (1878) L.R. 10 Ch. I>iv. 7(1, 30 L.T.N.S. 333, 27 Week. 
Rep. 274.

4Fry, L.J., in Beckett v. Tower Assets Co. [18011 1 (j.B. 03s. Urn- of 
the earlier cases referred to by the learned judge was Cochrane v. Matthews 
(1878) re|K>rtcd only in a note to L.R. 10 Ch. l)iv. 80.

•Lord Esher in Madell v. Thomas [18911 1 Q.B. 230.
•In Madell v. Thomas (Eng.) supra. Kay, L.J., said: “How can it he known 

with regard to documents coming within the s|>ceies so enumerated, which 
are not expressly given by way of security for money, whether they - so 
given or not? It can only be ascertained by external evidence. There
fore, looking to the terms of the two acts, and to the definition of a bill <■( -ale, 
1 think that, when the inquiry is whether a document which, on the I'm"f it, 
docs not shew whether it is given as a security for money, is or is not _ivcn, 
external evidence must, and the act contemplated t hat it should, be adnu-ible. 
In many cases in courts of equity where it was sought to shew that an '"inti
ment which purported to be absolute was really intended to be a mortgage, 
external, evidence has lieen admitted for that pur|iosc, but on the vround 
that the court had power to rectify the instrument, and that it would Is-a 
fraud to insist on the absolute form of the instrument if it were only intended 
to be a security for money. Possibly, therefore, those cases do not carry iw 
very far with relation to the present question. Here we have to deal with a 
particular act of Parliament, the object of which could not be curried out unless 
it could be shewn by external evidence that the document in question was really
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execution of the doeument under review is regarded ns nil ele
ment which has a material hearing upon that question. In a 
case where the grantee was a company, it is plain that, whatever 
course these negotiations may have taken at the outset, the fact 
that the company had not power to lend money is a circumstance 
which tends strongly to shew that the contract finally entered 
into was a sale rather than a loan.7

only given as a security for money, and which must, therefore, have intended 
licit this might he done.”

In He W atson l is!HI) li.lt. 25 B. Div. (V’.ng.) 27, where an application 
w.i< made by the trustee in bankruptcy of Mary Watson, a bankrupt, for an 
nr I1'" declaring that certain household furniture and effects, which had been 

iz"l by one Love, were the property of the trustee, the transaction pm - 
ported to be a sale of personal chattels, followed by a hiring and purchase 
agreement, whereby the vendor agreed to hire the chattels from the purchaser 
and to pay quarterly sums as for such hire, until a certain amount was paid, 
when the chattels were to become again the properly of the vendor, and power 
was given to the purchaser to take possession of the chattels on default in 
payment. Held, that, upon the evidence, the agreement was a bill of sale 
within the statutes. Lord Ksher said: “I do not deny that people may evade 
an act of Parliament if they can, but, if they attempt to do so by putting for
ward documents which effect to he one thing when they really mean something 
different, and which are not true descriptions of what the parties to them are 
really doing, the court will go through the dm aments in order to arrive at the 
truth. So, when the transaction is in truth merely a loan transaction, and 
the lender is to be repaid his loan and to have a security upon the goods, it 
will he unavailing to cloak the reality of tIn* transaction hv a sham purchase 
and hiring. . The document itself must be looked at as part of the
evidence; Imt it is only part, and the court must look at the other facts, and 
ascertain the actual truth of the ease."

Sec also Maas v. Pepper |10()5] A.<\ il mg. ) 102, 7 t L..T.K.B.X.S. I.Y2. ,V> 
Week. Hep. 513. 02 L.T.X.S. 371. 21 Times L.H. 301. 12 Munson 107, a'lirm- 
imt Mellon v. Mans |10O3| 1 K.B. 220. 72 L..I.K.B.X.S. s2. ss L.T.N.S. ,'>o, 
is Times L.H. 130, 10 Munson, 20, which dlir.ncd |I002| I b.H. I:i7. 71 L..I. 
K.H.X.S. 20, s:> L.T.X.S. 4'Ml. is Times 1,11. 10. 5(1 Week. Hep 111 action 
Iiv trustee in bankruptcy to have hire-purchase agreement declared void for 
want of registration).

In North Central Wagon Co. v. Manchester, S. «V L. H. Co. (ISS0) L.H. 
35 Cli. Div. 101, the action was brought by tin* North Central Wagon Co 
against the Manchester, S. »S; li. H. Co. in consequence of the detention of 
certain wagons on which the plaintiffs claimed a lien for tolls. The defendants 
argued that the documents involved amounted to a bill of sale, and that, not 
being in accordance with the provisions of the act of ISS2, they were invalid, 
and the title of the plaintiffs consequently avoided. Two questions were 
thus raised, viz., whether the documents constituted a bill of sale within 
the acts, and, if so, whether they were security for the payment of 
money hy the grantor. Bowen, L.I., and Cotton. L.J.. did not dis
cuss the* latter question, being of opinion that tin* decision of the court 
below (L.H. 32 Cli. Div. 177) should be reversed on the ground that, 
inasmuch as there was a separate and distinct oral agreement for the purchase 
"f the wagons by the plaintiff company, tin* invoice and receipt sent by the 
Blacker Company (vendor) to tie* plaintiff company, not being an assurance 
of tin* chattels either at law or in equity, did not constitute a bill of sale within 
tin acts. But Fry, L.J., made the following remarks: "It appears to me, hav
ing attended to the arguments for the respondents, that the true transaction 
was that which found expression in the instruments themselves, and that the 
very incapacity of the plaintiff company to make a loan, coupled with its 
capacity to enter into a transaction for the purchase of wagons and the leasing 
of wagons, was a very strong reason why the contracting parties never in-

A limitation.

15 20 D.I..K.
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Annotation. Under the act of 187S a bill of sale “was not avoided for 
want of registration as between the grantor and grantee.”» 
Hut under the act of 1882 the consequences of the want 
of registration are the same, whether the contest is between 
the parties themselves,9 or between a trustee in bankruptcy 
or an execution creditor and the party specified in the 
document as the purchaser.10 The theory of an estoppel based 
ui»on the conception that the transferor contradicts his own deed 
if he is allowed to set up the true nature of the transaction is no 
mon* applicable in the former ease than in the latter.11

The burden of proving that the sale in question was a real 
and Ixma fide one rests on tin* party who alleges it to be of that 
descript ion.1*

Where the defendants really have a title* to the goods by sonic 
transaction the* effect of which is independent of any document, 
and afterwards a document is executed which would come 
the definition of a bill of sale, if their title depended upon it. the 
iion-registration of that document will not deprive* them of their 
independent title.13

tended to come to a contract for loan, whereas they intended to come, uni in 
this case did in fact come, to a contract for sale and hire." The deriM<iii of 
the court of appeals was affirmed by the House of Lords (L.R. 13 App. ('as. 
554, 5 Kng. Hut. Cas. 42).

In Yorkshire It. Wagon Co. v. Maclurc (1SS2) L.R. 21 Ch. Div. i Lng.i 
3011, the agreement made was that a railway company should sell rolling-*hirk 
to a wagon company and take a lease of it from the vendee. Commenting 
upon the evidence, Lindlev, L.J., said : “The original idea |i.e.. of a loan] was 
bona fide ed and another method was hail recourse to, not for effecting 
the loan, but for effecting a different transaction, which would answer the 
pur|M).se of the railway company just as well. All they wanted to do was in 
get £30,000. That was the real transaction between the parties, and that 
transaction was one which was embodied in the deeds upon which his art inn 
was brought. If we look on that transaction as the real transaction, ti|w>h 
what ground can we treat it as illegal?”

"Kriv, L.J., in Madoll v. Thomas [18911 1 (j.B. 230, 00 L.J.Q.B.X > 227. 
04 L.T.N.8. 9, 39 Week. Rep. 280.

•Ibid.
l0In re Watson (1890) L.R. 2ô Ü.B. Div. (Kng.) 27. 59 L.J.tj.B.N.S 394. 

03 L.T.X.S. 209, 38 Week. Rep. 507, 7 Morrell, 155; Maas v. l’eppei | ÜKI.ï 
AC. 102. 74 L.J.K.B.X.S. 452, 53 Week. Rep. 513, 92 L.J.N.S. 371. 21 Times 
L.lt. 301, 12 Manson, 107, aflirming Mcllor v. Maas [1903| 1 K.B. 22ii, 72 
L.J.K.B.X.S. 82, 88 L.T.X.S. 50, 18 Times L.lt. 139, 10 Manson. 20. which 
affirmed |1902| 1 K.B. 137, 71 L.J.K.B.X.S. 20, 85 L.T.X.S. 490. In lime* 
L.R. 40, 50 Week. Rep. 111.

For another case in which the agreement was held void as against a trustee 
in bankruptcy, see Wheatley v. Wheatley (1901) 85 L.T.N.S. 49.

11 Lope*, L.J., in Madelf v. Thomas supra.
“Lord Ilalsburv in Maas v. Pepper [1905] A.C. 104, 74 L.J.K.B.X.S. 

452, 53 Week. Rep. 513, 92 L.T.X. 371, 21 Times L.lt. 301, 12 Mans.»». 
107.

1 •Fry, L.J., in Beckett v. Tower Assets Co. [1891J 1 Q.B. 03S, reversing 
[18911 1 Q.B. 1 (action for trespass to gootl* in resjieet of their seizure . Dis
cussing the contention that the defendants had an independent title, the learn- 
«1 judge said: “Whether that was so or not depend* on the real intention of

54

79
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53. Colonial enactments as to bills of sale.—In Nova Scotia Annotation.
it has been held that a parol agreement for the return of property 
transferred under an absolute bill of salt1 is not a “defeasance” 
within the meaning of the provision in the Rills of Sah1 Act which 
requires that every defeasance shall 1m? filed with the bill of sale.14

54. English enactments requiring the registration of ships.—
It is well settled that the provisions of these enactments do not 
preclude the introduction of iiarol evidence for the purpose of 
shewing that a bill of sale which purports to transfer absolutely a 
ship or an interest therein was intended to operate as a mort
gage.11 In other words, “the court is at liberty to look lx-hind the 
register to the real cliaracter of the transaction, and to treat as a 
mortgage that which is, on the face of it, an absolute transfer, if 
it should appear that such was the intention of the parties.”16

the parties, and ... in determining what their real intention was, we 
must have regard to both the form and the substance of the transaction, to 
the |K)sition of the parties, and to the whole of the circumstances under which 
the transaction came about.”

"It will be a question of fact in each case whether there is a real purchase 
and sale complete before the hiring agreement. If there be such a purchase 
and sale in fact, and afterwards the goods are hired, the case is not within the 
bills of sale act.” In re Watson (1890) L.R. 25 Q.B. Div. 27, per Lord Ksher 
(p. 37).

See also United Forty Pound Loan Club v. Bexton (1890), an unrc|>ortcd 
case, reviewed by Fry, L.J., in Beckett v. Tower Assets Co., supra.

,4Fraser v. Murray (1901) 34 N.S. 180, construing Rev. Stat. ch. 92.
llIn Langton v. Horton (1841) 5 Bcnv. (Eng.) 9, 11 L.J. Ch. N.S. 233, 6 

Jur. 357 (an equitable action decided with reference to Stat. 3 & 4 Win. IV. 
chap. 55, 6§ 35, 42,43), the facts that the vendor was from time to time charged 
with the expenses of renewing the bills drawn by him on the vendee, that he 
continued the insurance on the ship, and that he made payments and allow
ances to the families of the sailors, were considered to be consistent with the 
vendor’s being owner, subject to a mortgage or security, but wholly incon
sistent with the notion of the vendee's having become the owner by breach of 
condition.

See also the following cases, which involved actions at law: Gardner v.
Cazcnove (1856) 1 Hurlst. & N. (Eng.) 423, 26 L.J. Exch. N.S. 17, 5 Week.
Rep. 195; Myers v. Willis (1855) 17 C.B. (Eng.) 77; Ward v. Beck (1863)
13 C.B.N.8. (Eng.) 668.

“In The Innisfallen (1866) L.R. 1 Adm. & Eecl. (Eng.) 72, where the evi
dence relied upon as proof of the real character of the transaction was a letter 
from the venuee to the vendor, in which it was stated that the transferred 
shares in the ship were held as security and were to be re-transferred in due 
payment of the vendor’s drafts.

C. B. Labatt.

15)4—29 D.L.R.
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GELINAIS v. CITY OF MONTREAL.
Quebec Sujterior Court, Murtineau, J. September It, 1916.

Municipal corporations (§ IIG 3—236)—Liability for flood
ing from sewers—Force majeure—Presumption of fault.]—Action fur 
damages by the flooding of a cellar on account of the bursting of 
a water main.

Martineau, J., rendered a judgment, in which he said: 
Article 1054 of the Civil Code, under which the action was brought, 
creates a presumption of fault against the guardian of the article 
from which the damage or injury arose. It is incumbent upon the 
said guardian to repel such presumption by proof. The city 
in this case has not repelled the local presumption of fault. On 
the contrary, there is proof of imprudence in using this water- 
pipe. In effect, the city knew that several conduits of the dimen
sions of the one in question had previously been broken after 
being laid down and put into service. That fact indicates a vice 
either in the material itself or in the manufacture. Ignorance of 
the nature of such a vice or lack of knowledge to effect a remedy 
does not relieve the city of responsibility for damages arising from 
accident to the pipe.

If the city had been specially authorized to use conduits of 
the dimensions of the pipe brought into this case, just as the 
C. P. R. in Roy v. C. P. R., 1 (’an. By. (’as. 1%, was 
authorized to use engines driven by steam, the Superior 
Court would have lx«en obliged to be guided in this case by the 
decision in the case quoted, as such a decision had been upheld 
in the Court of Appeal. But authorization to establish an 
aqueduct does not include authority to put into the service of 
that aqueduct all kinds of conduits. Then as to the decision 
in the case of Dumphy v. The Montreal Light, Heat and Pou'er Co., 
[1907] A.C. 454, that would have been applicable in this case, too, if 
the Privy Council, who pronounced the judgment, had decided 
that the authorization to place wires underground meant that the 
wires could be placed at so shallow a depth that they would he 
a constant danger to ]>eople passing over them. The responsi
bility was not removed by the fact that the water main had been 
laid efficiently, that it was apparently without defect, and that 
the break was caused by unknown and uncontrollable causes, so 
that the accident really amounted to a case of force majeure.

Judgment for plaintiff.
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LAIDLAW ». HARTFORD FOIE INS. CO.
Alberta Supreme Court, Apjtellatc Division, Scott, Stuart, Heck, and 

McCarthy, JJ. June SO, 1916.

1. Insurance (§ VI D 1—371)—Interest in proceeds—Mortgagee—
Joinder or parties.

A mortgagee named as the beneficiary in a policy of fire insurance, to 
the extent of his interest in the property insured, has a locus standi to 
take suit against the insurance company in case of loss by fire. In most 
cages the Court will insist upon the mortgagor being made a party to 
the proceedings, but under certain circumstances, as for instance, 
where the mortgagor assigns to the mortgagee the balance of the insur
ance moneys over and above the amount of the mortgage, the Court will 
not insist upon the assured being joined.,

2. Insurance ($ VI A—249)—Assignment to mortgagee—Notice to

Notice of the standing of the mortgagee ns assignee of the surplus 
insurance moneys was held sufficient when given to the local agents of 
the insurance companies concerned.

[Laidlaw v. Hartford, 24 D.L.R. 884, reversed.)

Appeal from the judgment of Hyndman, J., 24 D.L.R. 884. 
C. S. Blanchard and /. C. Hand, for plaintiff, appellant.
//. P. 0. .Sovary, and A. H. Clarke, K.C., for defendants, 

respondents.
The judgment of the Court was delivered by 
Beck, J.:—Ferdinand F. Kohlruss and Anton Kohlruss being 

the owners of the Dunmore Hotel gave a mortgage for the sum 
of 114,000 to the plaintiff as a trustee for a number of their 
creditors. They insured the building in the defendant com
panies in amounts aggregating $20,000; in each case either the 
loss was made payable to the plaintiff as his interest might 
appear or the policy was assigned to him and in each case 
“a mortgage clause” was attached. All these policies were in 
force at the time of a fire which occurred on June 2, 1914.

Anton Kohlruss having died in August, 1914, letters of ail- 
ministration were granted to The Trusts & Guarantee Co. Proofs 
of loss were sent to the companies, tin February 15, 1915 (that 
is after the loss had occurred) Ferdinand F. Kohlruss and The 
Trusts & Guarantee Co. assigned the insurance moneys to the 
plaintiff and notice thereof was given to the defendant companies. 
The action is brought by the plaintiff, therefore, for the whole of 
insurance moneys by virtue of his right both as mortgagee and 
assignee of the surplus moneys. The trial Judge gave judgment 
in favour of the plaintiff for the amount owing to him as 
mortgagee but held that he was not entitled to recover, as 
assignee, the surplus moneys. Upon this latter branch of the case 
he said:

16—29 D.L.R.
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ALTA. Ah to the seeoiul part of the plaintiff's claim, as assignee of the balance of the

S. C. insurance moneys, the most serious defence raised was that the fire mentioned 
in the statement of claim was caused through the wilful act or neglect, pro
curement, means or contrivance of Ferdinand F. Kohlruss and Anton

Hartford

Ins. Co.

russ, the owners and mortgagors or one of them. I have had great difficulty 
in arriving at a decision on this point. The plaintiff claims for the balance 
of the insurance by virtue of the assignment. I am quite free to admit that

Beck, J.
the evidence adduced would not be at all sufficient to sustain a verdict for 
arson against either of the owners, but 1 think in the east» of fire imiur.uice 
the utmost good faith and readiness to explain any suspicious circumstance, 
if explanation is jKwsible. should In? expected of the claimants or beneficiaries. 
It is true, Anton Kohlruss. wlm was present at the fire, has since died, 
having committed suicide, and was not available as a witness, and Ferdinand 
Kohlruss, the other mortgagee, was not in Medicine Hat when the fire took 
place, but, apart from other circumstances of a suspicious nature, it was 
adduced that on the day previous to the fire Ferdinand Kohlruss took from 
the hotel a Imx of valuable silver, and on the same day shipi>cd a heavy box, 
presumably the silver, to his wife in Saskatchewan. It may or may not have 
been |>erfeetly proper and honest for him to have done so and there may have 
been no evil motive actuating him, but, in my opinion, under all the circum
stances of this ease it was the duty of Ferdinand Kohlruss (sitting in Court 
as he was throughout the trial' to have gone into the witness-box and have 
given a complete and full explanation of this occurrence or of any other 
features of which he had 1 wlcdgc. I think a set of suspicious <iream- 
stances was made out by tin fence, making it incumbent on the beneficiaries 
to explain away such events with regard to which they hud any knowledge, 
however unini|>ortant any particlar circumstance might ap|H*ar to be si.uid- 
ing alone. As I said Indore, I do not think such a case has l>een made out as 
to justify the conclusion that a crime was committed, but when peculiar or 
suspicious occurrences have been proved to have taken place of which the 
claimant or beneficiary has any knowledge, I am strongly of the opinion that 
it is his duty to make the fullest explanation and not sit mute as Ferdinand 
Kohlruss did in this case.

'Hie plaintiff as assignee of the balance of the moneys over and above the 
amount of the mortgage is bound by the same defence as might have been 
urged against the owners had they been plaintiffs to the action. Finding, 
therefore, us I do, that the owners would not have been entitled to recover, 
the plaintiff is therefore not entitled to recover under the second part of his 
claim, namely, under the assignment from Ferdinand Kohlruss and Tin- Trusts 
and Guarantee Co. as administrators of the estate of Anton Kohlruss.

The Judge also held that upyn payment by the defendant 
companies to the plaintiff of the amount owing to the plaintiff 
as mortgagee they were entitled to be subrogated to his rights 
as mortgagee and directed that he make an assignment of his 
mortgage to them.

The plaintiff appealed. His grounds are:—(a) That the trial 
Judge having correctly found that there was not such a case made 
out by the defendants as to justify the conclusion that tin- crime 
of arson was committed, erred in law in dismissing the plaintiff's

7
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action in regard to that portion of his claim, (b) That the trial 
Judge erred in law in directing that the defendants should he 
subrogated to all the rights of the plaintiff, under his mortgage, 
against Ferdinand Kohlruss, to the extent of the amount to be 
paid by the defendants to the plaintiff under the judgment, 
or at all. (c) That the finding of the trial Judge that the fire 
was caused by Ferdinand and Anton Kohlruss, or one of them, 
was against the weight of evidence.

The defendants gave notice in pursuance of the rule in that 
behalf that on the hearing of the ap|>eal they would contend tliat 
the plaintiff's action ought to have been wholly dismissed.

As to the defence that the fire was caused by the wilful neglect 
or act, procurement, means or contrivance of the Kohlrusses or 
one of them, I am of opinion that the rule applicable in criminal 
cases, namely, that a person cannot be found to have committed 
a criminal offence unless his guilt be established beyond a reason
able doubt ought not to be applied on civil cast's.

The decisions so far seem to leave the question in doubt. 
In Phipson on Evidence, 5th ed. p. 6, a number of text books and 
cases arc cited and the weight of opinion is said to be against the 
application to civil cast's of the rule in criminal cases. The 
weight of American tlecisions seems to be to the same effect. 
There is in Ontario one decision the other way, Richardson v. 
Canada M'esf Farmers Ins. Co., 17 U.C.C.P. 341 ; but the correct
ness of that decision is questioned, U.S. Express Co. v. Donohoe, 
14 ( ).R. 333. Perhaps the cast' which most satisfactorily discusses 
the question is the Irish case of Magee v. Mark, 11 Ir.C.L.R. 449. 
The unwisdom of the burdensome rule of evidence appears, it 
seems to me, when one considers the modern extensions of the 
criminal law and that many cast's of fraud anti even of negligence 
may he crimes.

Notwithstanding that i» this respect I differ from the trial 
Judge I am of opinion, on the whole evidence, that, although 
there are a number of circumstances which create some suspicion 
against the owners of the hotel, there is not sufficient, even 
estimating the evidence by way of considering merely the pre
ponderance of evidence, to justify a finding against the plaintiff 
in this issue.

Another question is that of the right of the plaintiff to sue and

Hartford

V
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this is questioned on the two grounds that a mortgagor, though 
on the face of the policy the loss, if any, is made payable as In. 
interest may appear, cannot sue on the policy and that the assign
ment of the insurance moneys to the plaintiff is inr wtive because 
no such notice as is required by the statutory provision as t<> 
assignment of choses in action was given. 1 do not think u 
is worth while considering the cases referred to in the various 
text-liooks on contracts as to the right of action by a third pari y 
who is not a party to the contract, but for whose benefit the 
contract is made. The decisions vary in different jurisdictions, 
and inasmuch as there is always a remedy it would seem that the 
question of how that remedy is to be obtained is one purely, not 
of substantive law but of practice and procedure which any 
superior Court can settle for itself. At all events in the very 
commonly occurring case of policies of 6re insurance, in which 
either as part of the policy as originally issued or by way of sub
sequent amendment thereof by way of addition, the loss is made 
payable to a mortgagee or other person having a pecuniary interest 
in the property insured, the third party has clearly a right, which 
he may enforce on the ground either that the existing contract is 
a tripartite one„to which he is a party or that he is the principal 
and the assured his agent or that he is a cestui que trust of the 
assured.

Having an interest he may take legal proceedings to protect 
that interest. Were a mortgagee in such a case to sue in his own 
name without either joining the mortgagor either as co-plaintilT or 
as a defendant, I think the Court under r. 28 would in most cases 
insist that the mortgagor should be made a party in order that 
the insurance company might not be subjected to more than one 
action over the same matter and in order to bind the assured to 
the finding of the amount owing to the mortgagee; but, without 
such joinder, I think it could not be said that the plaintiff had no 
cause of action and I can conceive such circumstances arising as 
would lead the Court not to insist upon the assured being joined.

I hold, therefore, that the plaintiff had a locus standi as the 
beneficiary' under the policies sued upon.

As to his standing as assignee of the surplus moneys it was 
contended that express notice of the assignment was not given 
before action. I agree with the trial Judge that notice given
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to the local agents of the several insurance companies was sufficient 
hut even if it were not so, I think the objection is not a serious 
one. To avoid reference to well known decisions I refer generally 
to the article on Assignments of ('hoses in Action in the Enc. of the 
Laws of England, 2nd ed.

Notwithstanding the statutory provision an assignment good 
in equity is still good and notice is not essential to its validity, 
though it may give the assignee some advantage which he other
wise would not have. The assignment in the present ease was 
certainly a good assignment, giving the assignee a right of action, 
and though it may be said that strictly speaking the assignors 
ought to have been made parties so as to be bound, the Courts 
do not always insist upon this technical requirement. In fact, 
here the assignors’ written consents to be added as co-plaintiffs 
were presented at the trial. Their absence may well lie disregarded.

The plaintiff, as assignee of the insured, represented their 
interests and was seeking to recover in that capacity as well as 
in the capacity of mortgagee, the insurance moneys. The de
fendants by their defence disputed the right of the plaintiff to 
recover on grounds which, if sustained, would have precluded the 
insured from recovering had they been suing. If this defence 
fails, as I hold it does, the facts on which a right of subrogation 
would arise not only do not arise but are res judicata against the 
defendants. (See Bull v. Imperial Fire Ins., Cameron's Canada 
S.C.Cas 1.)

1 think I have dealt with all the questions seriously pressed 
during the argument. In the result I think the plaintiff entitled 
to recover the whole amount sued for with interest and costs and 
1 would therefore allow the appeal with costs and dismiss the 
defendants' motion by way of cross appeal, giving the plaintiff 
the costs of the appeal. Appeal allowed.

HARRIS v. GEIGER.
Saskatchewan Supreme Court, Newlandu, Lament, lirown and McKay, JJ.

March 25, 1916.

Contracts (§ V A—379)—Not to engage in same bvsiness—Assent— 
Injunction.

A party to an agreement that he shrill not carry on a certain business • 
within a particular locality, will not be restrained from doing so where 
the other party's conduct amounts to a release from the obligation.

IFrceth v. Burr, 43 L.J.C.P. 91, considered.)

Appeal from the judgment of the Chief Justice dismissing an
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action for injunction to restrain the carrying on of a buKim 
contrary to a contract. Affirmed.

G. A. Cruise, for plaintiff, appellant.
H. F. Thomson, for defendant, respondent.
The judgment of the Court was delivered by
Brown, J.:—The parties hereto carried on business at Saska

toon under the name of the Saskatoon Welding Co. Difficulties 
arose and litigation followed all of which was settled by an agree
ment dated July 22, 1914. By this agreement the defendant 
undertook inter alia to transfer all the accounts of the business 
to the plaintiff and to refrain from carrying on the welding business 
at any place within 150 miles from Saskatoon. The plaint iff 
on the other hand agreed to pay the defendant $000; of this 
amount $400 was to be paid out of the accounts as soon as the 
same- was collected, ami the remaining $200 was to be paid *100 
on October 1, 1914, and $100 on November 1, 1914. At the 
time of the execution of this agreement the parties also executed 
a power of attorney authorising the manager of the Royal Bank 
at Saskatoon to collect a number of the accounts referred to and 
out of these accounts when collected the1 $400 aforesaid was to 
be paid to the defendant. By August 21, 1914, the bank had 
collected $293.35 on these accounts, and on that date this amount 
was paid out to the defendant by the bank, the plaintiff or his 
solicitor consenting thereto. A further sum of $82.15 was arranged 
by transfer of certain accounts to the defendant thus leaving 
$24.50 of the $400 still to be paid.

It appears that a solicitor’s bill of some $20 had been incurred 
in the preparation of the agreement and the power of attorney 
above referred to. The plaintiff insisted that the defendant 
should pay this bill or at least part of same, but the defendant 
repudiated any liability whatever therefor. The bank, although 
they had the money, refused to pay any further sum to the defend
ant unless the plaintiff authorised such payment. The plaintiff 
refused such authorization on the ground that the defendant 
should first pay the solicitor’s costs above referred to, and stated 
in effect that this balance would be retained for that purpose. 
The evidence of the defendant on this point is as follows:—

A. "Just about last of August, I went to Mr. Harris and told him I wanted 
the balance of my money, that the bank had the full" amount collected so 
they could pay me what I had coming. Mr. Harris said, your money is
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down at the bank for you. I says, is that so, and he says, yes, and t lie bal
ance is to pay Cruise's bill. I said I am not going to pay Cruise’s bill and he 
says he has Mr. Benee to |iay. I said I want the balance of my money and 
want no truck. He says you have got every damned cent you are going to 
get. I says, there is no use in trying to argue with you, so I went out. Q. Did 
he say anything whether he would pay you or not? A. I told him at the time 
if I could not get money I was going to start up in business. He says: Go
ahead, I don't care, so next day----- (J. Was that the same occasion that lie
said you won’t get another damned cent? A. Yes. (J. What did you do? 
A. So next day 1 took a witness and went back and demanded my money, 
and he says, I got every damned cent 1 was going to get, and 1 said, if that 
is all I am going to gel I am going to start up in business and lie said: Go 
ahead, I don’t care, and 1 walked out. (j. Was that the last time? A. That 
was the last time 1 talked to him, the last conversation we had Q. What did 
von do, did you start up in business? A. We started up in business, yes sir. 
This evidence of the defendant, although in part denied by the 
plaintiff, is accepted by the Chief Justice who tried the action 
as correctly representing what took place. The defendant 
having started up in business again in Saskatoon the plaintiff 
brought this action to restrain him from continuing such business 
and for damages. The action having come on for trial was dis
missed and this appeal followed. The defendant contends that 
the conduct of the plaintiff amounted to a repudiation of the con
tract, and entitled him to treat the contract as at an end and to 
start up business again. The statement made by the plaintiff 
“You have got every damned cent you are going to get” when 
examined in the light of the context and circumstances must, 
in my opinion, be held to refer only to the $24.50, payment of 
which was refused by the bank. Counsel for defendant contends 
that it referred to all money still unpaid under the contract, 
including the two $100 instalments. These two instalments were 
not yet due. The real difficulty l>etwecn the parties seems to 
ltave been as to who should pay the solicitor’s costs, and it was 
in connection with the defendant’s request or detnand for pay
ment of the balance of the money from the hank tliat those words 
were used. I am of opinion, therefore, that this must be held, 
as I have already indicated, to apply only to the $24.50. Can 
it be said then that this statement of the plaintiff was a repudia
tion of the contract on his part? The law bearing on this point 
seems to be as stated by Lord Coleridge, C.J., in Freeth v. Burr, 
43 L.J.C.P. 91 at 93, where he says:—

I think that in cases of this sort where the question is whether one party 
to a contract has been set free by the other the real point is whether the con-
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duct of the party relied on as setting the other free, does or not amount to tin 
abandonment and refusal on his part to perform the contract, and I refer 
to this to explain what I believe is the true ground on which the cases on this 
subject have been decided.

This statement of the law was approved by the House of Lords 
in Général Bill Posting Co. v. Atkinson, 78 L.J. Ch. 77. Can it 
be said that the plaintiff here in using the language whieh he did 
intimated an intention to abandon and altogether refused per
formance of the contract? I am clearly of the opinion tliat 
such interpretation should not be put upon the plaintiff’s language.

This point, however, scarcely seems necessary of decision 
in view of the findings of the Chief Justice. His judgment is 
in part as follows:—

If there was not an actual repudiation of the agreement on his part there 
was at least such a line of conduct as to justify the defendant in going back 
into business. There* was also a verbal statement on his part that he was 
willing that the defendant should go back into business.

The evidence of the defendant which I have quoted aforesaid 
fully supports this finding. The plaintiff having according to 
this finding consented to the defendant starting up in business 
again can scarcely expect an injunction from the Court restraining 
the defendant from doing the very thing which he willed should 
be done; no more can he expect damages in consequence thereof.

I am of opinion that the conduct of the parties was such that 
they were both released from the further performance of the 
contract; and that the appeal should, therefore, be dismissed 
with costs.

Newlands and McKay, JJ., concurred.
Lamont, J., dissented. Appeal dismissal.

SHIPMAN v. CANADIAN IMPERIAL TRUST CO.
Manitoba King’s Bench, Mathers, C.J.K.B. December it, 1915.

Mortgage (§ VI E—90)—Moratorium—Suspension of forbc-osures— 
Protection of volunteers.

Sec. 2 of the Volunteers’ and Reservists' Relief Act, 1915 (Man. i is 
intended for the relief and protection, not only of the volunteers, but also 
their wives and dependants, and no proceedings, during the continu
ance of the war, for the foreclosure of any mortgage or encumbrance, 
can be lawfully taken to recover property of which the wife is in po> 
session.

(See Annotation on Moratorium in 22 D.L.R. 865.)

Statement Action for a declaration that the foreclosure proceedings 
taken by the defendant be annulled and all further proceedings 
restrained.
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S. R. LmtUair, for plaintiff. MAN.
E. L. Taylor, K.C., for defendant. K. B.
Mathers, C.J.K.B.:—Motion by way of demurrer by the Shipmax 

defendant to the plaintiff’s statement of claim on the ground that 
it discloses no cause of action. ThvhtCo.

The plaintiff, Edith A. Shipman, is the registered owner in 
fee simple in possession of lot 1 in block 28, as shewn on a plan of CJ K B 
survey of part of lots 31 to 33 of the Parish of St. Boniface, regis
tered in the Winnipeg Land Titles Office as No. 208, except the 
most northerly 8 feet in depth of said lot, and commonly known 
as the Mulvey Apartments. When the plaintiff acquired the 
land it was subject to a mortgage, dated June 14, 1912, to the 
defendants for securing $19,000 and interest.

The plaintiff is the wife of Charles 8. Shipman, a resident of • 
Winnipeg since before August 1, 1914, who has enlisted ami been 
mobilised as a volunteer in the forces raised by the Government 
of ( anada in aid of His Majesty in the war which exists between 
His Majesty and certain European powers.

After the enlistment of the plaintiff’s husband, the mortgage 
I icing in arrear, the defendants took foreclosure proceedings 
pursuant to the provisions of the Real Property Act. The land 
was offered for sale and the sale proving abortive, the defendants 
applied for a foreclosure order. This action was brought on 
November 15, last past, for a declaration that all proceedings taken 
bv the defendants under the said mortgage subsequent to the 
enlistment çf the plaintiff’s husband are contrary to law and void 
ami for an order restraining the District Registrar from granting 
the defendants foreclosure and issuing a certificate of title to 
them under the said mortgage sale and foreclosure proceedings.

The District Registrar is not a party to the action and con
sequently the latter relief could not be obtained as the action is 
at present constituted.

The plaintiff relies upon the Act passed by the Manitoba 
legislature and assented to on April 1, 1915, entitled an Art 
for the Protection of Volunteers serving in the forces raised by 
the Government of Canada in aid of His Majesty and of other 
persons. Sec. 2 of that Act is the one particularly relied upon.
It provides that

During the continuance of the said war it shall not he lawful for any 
pewon nr eoqioration to bring any action or take any proceeding, either in
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any of flic civil Courts of this Province or outside of such Courts, ngaiii'i i 
|H*rson who is, or has lx*»n at any time miicc August 1, 11)14, a resident of 
Manitoba and has either enlisted and Ih-cii mobilized as a volunteer in flu- 
forces raised by the (iovernment of Canada to join the army of His Maje>iy 
in said war or has left Canada to join the army of His Majesty or of any of 
his allies in the said war as a volunteer or reservist, or against the wife or ,n\ 
defendant member of the family of any such jiersoii, for the cnforeein • 
of payment by any such person of his debts, liabilities ami obligations e\ 
ing or future, or for the enforcement of any lien, encumbrance or other si 
jty, whether created liefore or after the coining into force of this Act, <u t'.,r 
the recovery of jxissession of any goods and chattels or lands and tenenii ms 
now in his isissession or in the possession of his wife or any de|M»ndant men 1 i 
of his family, and, if any such action or proceeding is now |H‘iiding against n\ 
such |M*rson, the same sludl be stayed until after the termination of the I

The defendant demurs to the statement of claim on the ground 
that the Act reform! to does not apply to the plaintiff.

1 assume that an order was obtained under r. 466 for 11n
disposition of the question of law so raised before the trial of the 
action (although I find no such order amongst the papers), and 
that the demurrer is now regularly before the Court.

Both this Act and the former Act encroach on the rights of 
the subject and ought, therefore, to be construed in such a 
manner as not to interfere with such rights to any greater extent 
than is expressly or by necessary implication provided. That 
was the principle of construction applied to the former Vet: 
Fisher v. lioss, 19 D.L.R. 69, 24 Man. L.ll. 773; Chapman 
v. PuHell, 22 D.L.R. 860, 25 Man. L.R. 76, and the reasoning 
is equally applicable to the present Act.

It is quite apparent that the Act was intended for the relief 
and protection not only of the volunteer but also of his wife ami 
dependants. The first part of the section describes certain 
proceedings that it shall lx* unlawful to take either in or out of 
Court against certain persons. Manifestly, 1 think, proceedings 
to foreclose a mortgage under the Real Property Act comes within 
the purview of the section. The section next designates the per
sons against whom such proceedings shall not be taken. The 
persons so designated are, a volunteer and his wife or dependant 
memlier of his family. Reading thus far we see that it is unlawful 
to take proceedings either in or out of Court against cither a 
volunteer or his wife. If there was no more the prohibition 
would be absolute. The balance of the section, however, limits 
the prohibition to proceedings taken for one or more of the three
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following purposes, viz., (1) for the enforcement of payment by 
the volunteer of his debts; (2) for the enforcement of any lien, 
encumbrance or other security, or (3) for the recovery of ]x>ss<s- 
sion of goods or lands in possession of either the volunteer or his 
wife. The proceedings which it is unlawful to take against either 
a volunteer or his wife are therefore, (1) proceedings to enforce 
payment by him of his debts; (2) proceedings for the enforcement 
of any encumbrance, or (3) for the recovery of possession of any 
land in possession of either the volunteer or his wife.

It is quite clear that the legislature intended to protect the 
wife against some proceedings. It could hardly have been in
tended to protect her against No. (1), /.<*., proceedings to enforce 
payment by her husband of his debts. 1 cannot conceive of what 
proceedings it would be |>ossible to take against her for that pur- 
IMise. It could not refer to a guarantee of his debt by her, be
cause such a proceeding would be to com|xil payment of his debt 
by her and not by him. Then what about No. (2)? It will be 
observed that No. (2) is for the enforcement of any encumbrance 
generally without specifying whether the encumbrance is on the 
pro|M*rty of the volunteer or his wife. It seems to me the section 
up to this point, omitting everything except what is |)crtincnt 
to the facts of this case, may be fairly paraphrased as follows: 
“During the continuance of the war it shall be unlawful to take 
proceedings either in or out of ( ourt against the wife of a volunteer 
for the enforcement of any encumbrance.” That it was intended 
to protect the wife in the enjoyment of her own projierty appears 
from a consideration of No. (3). Under it proceedings must not 
he taken to recover ]H)ssession of projjerty in the wife's jxissession, 
without confining the prohibited proceedings to proj>erty of his 
in her ]x)xxexxion. Obviously, I think, it was intended to protect 
the wife in the jxissession of her own proi>erty during the 
In this case she is in possession, if not personally, by her tenants, 
and the result of the defendant’s proceedings would Ik* to deprive 
her of that possession.

In my opinion the Act makes it unlawful during the continu
ance of the war to take foreclosure proceedings against the wife 
of a volunteer on active service to enforce a mortgage or encum
brance upon her property or to recover possession of property of 
which she is in possession.

There will be judgment dismissing the demurrer with costs 
in the cause to the plaintiff in any event. Judgment for plaintiff.
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PAGE T. CITY OP JOLŒTTE.
Quebec Court of Review, Charbonneau, Demers and Guerin, JJ.

January 8, 1916.

1. Master and servant (J V—340)—Workmen's compensation—Mvm.
cipal works—Notice of action—Limitations.

The Workmen’s Compensation Act (R.S. Que. 1909, arts. 7321-471 
applies to persons employed by a municipality in its works, and entitles 
an employee injured in the course of his work to his statutory indemnity, 
notwithstanding his failure to give notice of the action within the time 
prescribed by the municipal charter (2 Gco.V. 1912, ch. 05, sec. 4) or by ;i 
special statute applicable to actions against municipalities (Cities and 
Towns Act, R.8. Que. 1909, art. 5864): the provisions of the first named 
Act, in cases falling within it; override the provisions of the other statutes, 
and are governed Dy the prescription of one year provided therein. In 
awarding the indemnity under the Act, the Court cannot, if the capital 
cl the annuity is preferred, condemn the employer to pay an annuity 
only.

2. Limitation of actions (§ IV B—160)—Interruption of prescription

.Service and filing of a petition to sue under the Workmen’s Compensa
tion Act operates, by virtue of art. 2224 C.C. (Que.), as an interruption 
of prescription..

Review of the judgment of Mercier, J., Superior Court of 
the District of Joliette, rendered June 30, 1915, which is modified.

On June 11, 1914, the plaintiff was in the employ of the de
fendant as labourer and was working at the digging of drains for 
the construction of an aqueduct. Whilst he was at a depth of 
about feet he was buried and crushed by a fall of earth. 
This accident caused him serious internal injuries of a permanent 
nature. He contended that his working capacity was diminished 
by half. His annual wages having been $560, he claimed an 
annuity of $140 and asked for the capital of this annuity, namely, 
the sum of $2,402. He also alleged inexcusable fault on the part 
of the defendant, and for this reason he asked that his indenuiity 
be increased by $210 for additional damages.

The defendant contests the action for the following reasons: 
1. The plaintiff has not given within the 60 days following the 
accident the written notice which it has a right to receive by 
virtue of the provisions of its charter (2 Geo. V. (1912) ch. 65, 
sec. 4); 2. This action is now prescribed; 3. The Workmen's 
Compensation Act does not apply to the case of a workman 
employed by a municipality in its works.

The Superior Court has resolved these questions in favour 
of the plaintiff by the following judgment:—

Whereas before deciding on the merits of the main question, 
it is necessary to decide on the merits of certain interlocutory
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questions raised by the contestation of the defendant, namely : 
1. What right of action had the plaintiff against the defendant 
in the case before us? Is it an action by virtue of common law, 
based on art. 1053 C.C. of this province, or an action by virtue 
of the special law concerning responsibilities of accidents of which 
workmen are victims in their work? 2. Was the plaintiff obliged 
to give to the Corporation of the City of Joliette the notice 
required by art. 5864 of the R.8. of 1909, the text of which was 
put in its charter, in virtue of the statute 2 Geo. V. (1912) ch. 65 
see. 4? 3. Is the action of the plaintiff subject to the prescription 
of 6 months provided by art. 5864, or to the prescription of one 
year provided by see. 25 of the statute 9 Edw. VII. (1909) ch. 
66 (R.S. Que. 1909, art. 7345).

Deciding first on the first question :—
( onsidering that, since May 20, 1909, we have in this province, 

by virtue of the statute 9 Edw.VII. (1909) ch. 66, reproduced in 
arts. 7321 to 7347 of the R.8. of 1909 a special and exclusive law 
concerning the responsibility for accident suffered by workmen, 
apprentices and employees in the course of their work, and that, 
by virtue of sec. 15 of these statutes, the only legal remedy 
which gives a right to the latter to he idemnified for the conse
quences of such accidents is the recourse that is given to them by 
that statute and no other; that, in other words, the damages 
resulting from accidents suffered by reason of the work in the 
cases provided by that statute can only give a right of action 
against the employer to the profit of the victim, or his heirs, as 
defined by sec. 3 of that statute;

Considering that the first section of the statute of 9 Edw. VII. 
(1909) ch. 66 enacts, amongst other things, that accidents suffered 
by workmen, apprentices or employees in the work, construction, 
repairing or maintenance of aqueducts, sewers, canals . . . 
give right for the benefit of the victim or his representatives to 
an indemnity assessed in conformity with the provisions enacted 
in other sections of the said statute;

Considering that this first article is general and does not 
distinguish between enterprises of individuals or of corporations 
duly constituted, whether these corporations be industrial or 
municipal, and that where the law does not distinguish there is 
no reason to distinguish;

JoUETTK.
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Considering that this first article does not create any exception 
in favour of municipal corporations and that municipal corpora
tions can, in certain cases, he considered as heads of enterprises 
and that this article equally governs enterprises of repair as of 
construction;

Considering that the accident of which the plaintiff was a victim 
happened to him in the course of his work, while he was employed 
by the defendant in working at an aqueduct belonging to it, and 
that consequently the case of the plaintiff would be, in virtue of 
the said sec. 15, exclusively governed by sec. 1 of the said statute;

Considering that the plaintiff, under the circumstances, lias 
but one recourse at his disposal to be indemnified for the accident 
suffered by him on June 11, 1914, namely, the one which is given 
him by the statute 9 Kdw. VII. (1909) ch. 60, and no other, tIs
old recourse* in virtue of art. 1053 C.C. being taken away from 
him by sec. 15 of the said statute;

Considering the decision rendered in the case of Benin r v. 
City of Montreal, 13 P.R. (Que.) 94; 18 Rev. Leg. (N.S.) 158:

For these reasons declares that the present action is governed 
by the Workmen’s Compensation Act and that the only recourse 
that the plaintiff had, when instituting his action, was the one given 
him by this Act and no other;

' (’onsequently declares that the first reason that the defendant 
invokes in its defence is ill founded and dismisses the same.

Deciding on the second question:
Considering that the statute 9 Edw. VII. (1909) ch. 66 is a 

special statute enacted with a special intent and for special 
punx)ses, and that every matter which falls under its jurisdiction 
must be governed by its provisions, whatever may be the prejudice 
suffered or benefits derived from it by the persons who fall under 
its provisions;

Considering that this statute does not contain any provision 
which obliges the workman, apprentice or employee to give within 
a specific delay to his employer, before instituting against him 
an action in virtue of the provisions of that statute, any kind of 
notice but the one required by sec. 27 of the said statute, to obtain 
from a Judge of the Superior Court the authority to sue the 
employer, and that in the opinion of this Court that notice must 
replace and replaces the notice which we find in other statutes
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enacted in favour of certain city and town corporations or indus
trial companies ;

Considering that under the Workmen’s Compensation Act 
when workmen suffer accidents in the course of their work, there 
was no reason, on account of the constant and intimate relations 
existing between employers and employees, to require that a 
notice such as tl - < ne provided for by art. 5864 of the R.S. of 
1909, in favour oi towns, cities and corporations, lie given within 
a specific delay, the employer being sup]>osed to know what is 
going on in his premises and of beingewarned at once or at least 
within the following 24 hours of all the circumstances accompany
ing accidents happening to his men by the work of these latter, 
while it is different in the case of accidents happening to strangers 
for which a city or town corporation may be liable as délit* or 
quand-délit* can be imputed to them on account of their own 
actions or those of their representatives or of those whom they 
employ and for which they are in law responsible ;

Considering that art.' 5864 of the R.S. of 1909, of which the 
defendant claims the benefit in virtue of its charter, is not applic
able to this case, but only to cases which arc not governed by the 
statute 9 Edwr. VII. (1909) ch. 66, the latter statute neutralizing 
the effect of the application of this art. 5864 whenever there exists 
between a city contrat ion and the victim of an accident the 
relations of employer and workman, and that this accident 
happened through and in course of the work of the victim.

Considering, moreover, that the defendant has no reason to 
complain alxiut no notice having l>een given when it is proved 
by its own clerk and treasurer that, from the seventh day after 
the accident up to the end of November, 1914, it has paid proprio 
motu to the plaintiff a sustenance allowance on account of the said 
accident, this fact of the defendant implying on its part a perfect 
knowledge of the circumstances which preceded, accompanied 
and followed the said accident and being equal to the notice which 
it alleges was not received;

For these reasons, declares that the notice mentioned in art. 
5864 of the R.S. of 1909 was not necessary and that this art. 
5864 is not applicable to the case; in consequence declines to 
accept this second ground mentioned in the defence.

Deciding on the third question:
Considering that the decision that this Court has just given in
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connection with the previoue question resolves for the sam. 
reasons the point raised for this third question;

Considering that the prescription of 6 months enacted by tin 
said art. 5864 does not apply in the present case, and that alon. 
the prescription of one year enacted by sec. 25 of the statute of 
9 Edw. VII. (1909) ch. 66 applies;

Considering that, in assuming that there could have been 
reason to apply the prescription of 6 months enacted by art 5864. 
the action would have been, at all events, instituted within the 
delay provided by the law,. January 27, 1915, the prescription of 
6 months having been interrupted since December 1, 1914 
date of the filing of the inscription in review of the interlocutor' 
judgment authorising the action of January 21, 1915, date of tin- 
renunciation by the defendant of its inscription in review, ami 
this prescription would run again up to January 31, 1915, the dati
on which the 6 months in question expired;

Considering further that the service and filing of the petition 
to be authorised to sue the defendant, constitutes under the terms 
of art. 2224 of our C.C. a civil interruption of prescription, ami 
especially when such a petition has been granted by a judgment 
of this Court, the prescription of which is, unless there are con
trary provisions, prescribible by 30 yeans;

For these reasons declares this third ground of the defence 
ill founded in fact and in law and rejects the same; deciding on 
the main question;

Considering that the evidence discloses that the plaintiff was, 
on June 11, 1914, victim of an accident whilst in the employ of 
the defendant and that the accident in question having happen- d 
on account of the work given to him by one of the foremen of tin- 
defendant, and by the fact of this work he has, in consequence a 
right under the restrictions provided for in this Act, to all fin- 
benefits resulting from it;

Considering that according to this Act, the workman, appren
tice and employee employed in any of the industries provided 
for by art. 1 of the statute 9 Edw. VII. (1909) ch. 66, reproduced 
in art. 7321 of the R.8. of 1909, has always a right to be indemni
fied unless the accident of which he is a victim has been intention
ally provoked by him;

Considering that the evidence adduced on both sides does not
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establish that the accident which happened to the plaintiff was 
due to the inexcusable fault of the defendant, nor that the plaintiff 
has intentionally provoked the accident of which he was a victim, 
and that it is convenient to eliminate the provisions of see. 5 
of the statute 9 Edw. VII., reproduce*! in art. 7321 of the said 
Revised Statutes, as not applicable to this case;

Considering that the evidence in this case shews that the 
plaintiff is affecte*!, as a consequence of the said accident, with 
incaiiacity at host jMirtial and permanent and that lie has from 
this fact, under jwir. B. of sec. 2 of the said statute, reproduce*! in 
art. 7322 of the Revise*! Statutes of 1909, a right to an annuity 
e*|ual to Italf the re*lue*tion that this ae'cidemt has cause*! te> his 
salary ;

( onsidering that it has be**n eluly prove*I that the* avenige* 
wage‘8 of the* plaintiff «luring the twelve* months Indore the ae*ci- 
dent have !>ee*n some*where around $450;

Considering that it is well and eluly proveel that as a re*sult 
of this t initial and permanent incapacity the plaintiff has suffe'reel 
a decrease* e»f working capacity which this Court, eonsieh'ring the 
alh'gatiems of tlu* eleelaration of the* plaintiff, canned put at mem* 
than 50 per cent. eif its eirigiiuil capacity, although the* e*viele*nce 
weiuld establish a gre*ate*r valuation;

( onsielering that this elecre*ase in capacity of 50 per cent., 
tabulated on the sum of $450 representing the annual salary 
of the plaintiff, as alxivc elefineel, wemlel give* an annual loss of 
$225 to the half of which the* saiel plaintiff would lie entitle*! as 
an annual pension, which pension would then be of $112.50 
payable, in virtue of sec. 10 of the said statute 9 Eelw. VII., ch. 
titi, reproduceel in art. 7321 of the* Revise*! Statutes, by e*qual ami 
(|unrte*rly payments of $28.12% eae*h ;

In consequence maintains the action of the plaintiff; elismisse*s 
the* elefcnce anel condemns the elefenelant to pay to the plaintiff 
a sum of $112.50 as an annuity, by quarterly payments of $28.12% 
each, from June fl, 1914, the elate of the accident, the said 
payments to be effectuateel anel continucel every 3 months until 
complete extinction of the ohligutiem which the law imposes on 
the* elefendant, if the elefenelant elex*s not prefer to pay to the 
plaintiff as a complete, total anel final inele*mnity, the capital that 
a life* insurance company, duly authorize*! to do so, woulel be
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required to give to the plaintiff during his lifetime, provide.I, 
however, the capital does not exceed the sum of $2,000, the whole 
with costs, etc.

This judgment was confirmed by the Court of Review but 
the provision regarding the capital was modified as follows:

Considering that there is no error in the said judgment as 
to the merits of the question, but that there is error in the said 
judgment in that it should have condemned the defendant to 
pay the capital correspondent to the annuity of $112.50 and not 
leaving to the defendant the option to pay the capital in con
demning it to pay the annuity only; dismisses the inscription in 
review of the defendant; alters, however, the said judgment 
and proceeding to deliver the judgment that the Court of first 
instance should have rendered, condemns the defendant to pay 
to the plaintiff the sum of $1,740 with interest since the institution 
of the action and the costs as well in the Superior Court as in t ho 
Court of Review on the inscription ef the plaintiff.

J. A. Pictle, for the plaintiff.
./. A. (iuilbault, for defendant.

WOOD v. GAULD.
Supreme Court of Canada, Davies, Idington, Duff, Anglin, and Hrodem. .1.1 

February I, 1916.

FAitTNKRHim» (6 VI—27)—Right op hurviving partner to acquire in
terest OP DECEASED PARTNER—VALUATION—tiool) WILL.

The right of a surviving partner to take over the interest of tin <!<■- 
ceased partner need not expressly appear on the face of the partner
ship agreement, but such intention may be inferred from its general 
terms. Upon valuation of the interest of the deceased partner the 
actual value of the assets should be determined in the ordinary way, 
and not by the accounts struck at the end of each year under the pari air
ship articles; the good will of the business is also to be included in the
liM\He Wood YaUance A Co., 24 D.L.R. 831, 34 O.L.R. 278, varied ]

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario, Re Wood YaUance <t* Co., 24 D.L.R. 
831, 34 O.L.R. 278, varying the decision on the hearing on an 
originating notice.

Washington, K.C., for the appellant.
E. F. B. Johnston, K.C., for the respondents.
Davies, J.:—I agree with the conclusions reached by Midi lie- 

ton, J., who heard this case in the first instance and am not 
able to agree with the First Appellate Division in the variations 
made by them in those conclusions.



29 DXJL] Dominion Law Report*. 247

The reasons given by Middleton, J., are quite satisfactory 
to me and I do not think I could hope to state them more clearly 
than he has done. I therefore concur in his judgment and in his 
reasons for the same.

In agreeing with his conclusion that the good will of the busi
ness is not to be taken into account in ascertaining the amount 
to l>e paid by Wood to the executors of Yallance, I am influenced 
largely by the decision reached in Steuart v. Gladstone, 10 Ch. D. 
(120, in 1879. That case was decided by a very st rong Court of 
Appeal, Jessel, M.R., and James and Bramwell, L.JJ. Of course 
the facts arc not identical with those of the case before us, but 
reading the observations made by these Judges in giving their 
judgments and applying the principle on which they acted to 
the facts of the case before us, I am forced to the conclusion that 
it never was Intended by the parties to this partnership that 
in the event which has happened of the deat h of one of the partners 
during the term of 5 years for which the partnership was entered 
into, and the purchase by the surviving partner of his deceased 
partner's interest the intangible and uncertain asset called good 
will should be valued and paid for.

The articles of partnership are not only silent with respect 
to good will, but the balance sheets of the partnership business 
and assets made during the years 1911-12 and 191.3, when both 
partners were alive, do not include anything of the kind. In 
these balance sheets the iwrtners gave their own meaning to the 
word “capital” as used in the partnership articles. “Capital” 
was the balancing item. It was the difference between the total 
assets and the total liabilities. The share of each partner in the 
net assets was shewn by that balancing item. Construing the 
somewhat ambiguous language of these partnership articles in 
the light of the very short term of 5 years during which the part
nership was to last and all the other facts and the conduct of 
both partners I conclude on the authority of the case referred 
to that good will should not be included in ascertaining the amount 
which the survivihg partner should pay.

Idinqton, J. (dissenting):—R. 605 of the Consolidated 
Rules of Practice in Ontario, upon which the proceedings herein 
in question are founded, reads:—

(1) Where the rights of the parties depend—
(fl) Upon the construction of any contract or agreement and there are no 

material facts in dispute;
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(fc) Upon undisputed facts and the proper inference from such facts;
Such rights may lx; determined u|»on originating notice.

(2) A contract or agreement may be construed before there has been a 
breach thereof. (JVetr).

Regard, however, may have to be had to the rules Nos. 601 
and 606 in ease the proceedings, taken under the r. 005, just 
quoted, give rise to the application of either or both.

I cannot find within the scope of the questions submitted 
and the admitted facts relevant thereto, any clear warrant for 
the Court making such declarations as are to be found in the 2nd 
sub-section of clause No. 2 of the formal judgment appealed 
from. It seems to pass upon a question that is not presented 
in the submission.

It may well Ik* that the iwirties when before that Court desired 
its opinion on the question involved in the answer made. At 
present I see no reason why they might not have been well advised 
in thus enlarging the scope of the submission, if they did so, but 
for us having to pass thereon or pass it by, when no record is 
made of the fact, is, to say the least, embarrassing.

As a stef) in the reasoning involved in the construction of 
the document I can also understand the application of the propo
sition involved in the declaration, but am unable in that case 
to see why it should form part of the answers to the submission.

* There is nothing in the opinion judgment explaining how it 
comes to lie dealt with except as having l>een argued before that 
Court ; or in the factum of either party dealing with this adjudica
tion. I think we must, under such circumstances, rigidly observe 
the questions submitted and the undisputed facts and inferences 
from such facts and answer accordingly. I, therefore, express no 
opinion relative to this matter seeming to me beyond such 
questions.

By the notice of motion the following are the questions upon 
which the advice and order of the Court are desired.

1. Whether William Augustus Wood, surviving partner of Wrood, Valhmce 
A Co., is entitled to take over the interest of the William Vallanee Estate in 
the said co-partnership assets by paying to his estate the amount <>f his 
capital with interest and profits.

2. Whether the good will of the business of WTood, Vallanee & Co. enures 
to the benefit of the estate of the said William Vallanee, as well as to the 
surviving partner, the said William A. Wood.

3. Whether, on a valuation of the assets of Wood, Vallanee & Co., the 
value ap|>earing in the balance sheet of 31st January, 1913, is binding on the
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executors of William Vallance, or whether the actual value of such assets is 
to be ascertained.

To answer correctly these questions we must consider the 
articles of partnership, which are admitted, and so far as ambiguous 
must have regard to the undisouted surrounding facts and circum
stances, and if any assistance to be gained thereby also the con
duct of the parties immediately after the time when the said 
articles became operative.

Willipm A. Wood, the appellant, and William Vallance, 
who died on November 28, 1913, had been members of an old 
firm composed of themselves and the late George Vallance and 
George t)enman Wood, carrying on a hardware business in 
Hamilton, under the name of Wood, Vallance & Co.

On January 31, 1910, said appellant and the late William 
Vallance agreed to enter into co-partnership for the purpose of 
continuing the said business and Ixnmd themselves by articles 
of partnership to do so for 5 years from that date.

By the said articles they agreed to take over and assume 
till the liabilities of the said firm and transfer to the new firm all 
their respective interests in the old firm. I assume, as seems 
throughout to have been assumed, that there were other transfers 
got from those representing the other members of the old firm, 
and the title completed as is implied in what is submitted herein.

The parties then by said articles declare they are respectively 
interested in the capital and assets as follows: That is to say, 
Wood to the extent of $577,524 and Vallance to the extent of 
$479,243.

Clause No. 5 provided for interest on capital of each partner 
Jiving allowed at 6% per annum and that being jrnid or credited 
to him at the end of each succeeding year.

Clause No. 6 provided after payment of such interest that the 
profits should be apportioned equally.

Clause No. 7 that each should devote his time and attention 
to the business in the manner specified.

Clause No. 8 is as follows:—
8. At the expiration of each Rueeoeding year of the partnership an account 

diall lie taken of the stock-in-trade, assets and liabilities of the partnership, 
and an annual balance sheet shall then be made out to the thirty-first day of 
January in each year, which shall be attested by each of the parties hereto.

It is upon this clause and wliat followed it in way of its obser
vance that the answer to the third question must turn. There
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wore* statements made out each year which were probably intended 
to comply, so far as they went, with the terms of this clause 
but none of them were signed by either partner.

The form of attesting is not provided for. I assume a signing 
or other deliberate act of approval such as could reasonably lx 
said to fall within tin* word “attest” as used in such connection 
should be held sufficient. The mere tacit assent cannot be held 
as a compliance with the peculiar tenus of this clause.

The existence of the statement and the fact that each partner 
was engaged actively in the business, and says nothing in way of 
objecting t hereto, is very cogent evidence of assent , but falls short 
of what is expressly demanded. No one can ever be quite sun 
what the jMirtner, so acting and refraining from acting, had in 
his mind. He may have desired to avoid needlessly doing any
thing to provoke a quarrel ; or he may have lx*on so anxiously 
desirous of peace that he was afraid to state his objections lest 
tin* doing so might lead to a quarrel, or rouse more or less of 
animosity either open or concealed; and to have recognized 
tliat so long as he had not “attested” the balance sheet, his rights 
of rectification would be preserved.

The fact, if it be a fact, that interest on capital was drawn 
on under such a basis and profits adjusted on such basis, may 
render it almost impossible to him acting in such a way, or his 
representatives, to dispute the correctness thereof, but as matter 
of law or inference of fact 1 cannot say so.

The results of payment and adjustment of profits may all 
need reconsideration. Except in one specified way, not followed. 
I fail to find undisputed fact. t

The answer to the first part, of the question then seems to In- 
very obvious, but the alternative query of “whether the actual 
value of such assets is to 1m* ascertained,” ih the view I take in 
answering the other questions, seems to need no further consid
eration.

When it is held as the Appellate Division held that appellant 
had no option to buy there obviously must be an ascertainment 
of the actual value of the estate.

I have come to the conclusion, contrary to impressions I had 
at the close of the argument, that the surviving partner is not. 
entitled to take over the assets of the firm. There, are certainly
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some contingencies provided for in clauses 9 and 10 of the articles 
which look as if it liad been contemplated that the survivor was 
expected to do so. Hut in construing any agreement we must 
look at it as a whole and see that consistently with the whole, 
each provision therein is, if at all possible, given at least some 
due operat ive effect.

Let us look at clauses 9 and 10 and see if and how such effect 
can be given the provisions therein.

It is to be observed that there is no obligation im|K>scd upon 
the survivor to take over the assets and pay therefor to the execu
tors of the deceased his or their share of the value of same.

It was so easy to have provided either for that or the contin
gency of his electing to do so that the omission is not to be lightly 
supplied. Was such a palpable consideration of their situation 
not disposed of, designedly, in the way we find it?

We must find an intention to provide finally for one or other 
of such contingencies, as sure to arise upon the happening of events 
within their view, as being implied in these articles, before we 
can give effect either to an obligation or alternative option to 
take over and pay.

Clause 9 is as follow^ :—
U. In the event of the death of any partner before the expiration of the 

term of these article# of part net-nth p, the co-partnership hereby created shall 
not be dissolved or wound up, but shall be continued by the survivor during 
the current or financial year, that is until January 31, following the date at 
which the death of any partner occurs, or at the option of the surviving part
ner during a period not exceeding twelve months from the date of the death 
of any deceased partner. The surviving partner shall not be required to pay 
to the representative or representatives of any deceased partner any portion 
of liis capital in the partnership until the expiration of 12 months from the 
decease of such partner. The capital of any deceased partner shall in the 
meantime remain in the business and shall liear interest at the rate of 0 per 
mit. per annum to the date of payment and the jierson or |arsons interested 
m such capital shall also receive the same share of the profits of the business 
up to the end of the current or financial year, that is until January 31, follow
ing the date at which the death of such partner occurs as would be paid to 
such partner so dying as aforesaid, if he were still living.

There is herein an obligation to continue the business at 
least to the end of its financial year. All in that clause relative 
to doing so is clearly a merely prudent provision that would enable 
the parties concerned to ascertain definitely in the usual appropriate 
way at the end of the financial year, the condition of the business 
with regard to which ulterior steps of some kind must of necessity 
be taken.
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in then* any more implied? 1 think there in evidently thin much, 
that it Heemed to Ik- a thing not unlikely to hapiten that tlie sur
vivor might desire to buy and be given every op|s>rt unity to arrange 
for his doing mo, as what would probably best accord with tin 

interests of those representing the deeeased as well as the survivor 
But van it Is* said the provisions of this elause go further?

(living thus due operative effect to all in the clause, relative 
to such probable contingencies does not smn necessarily to leave 
anything unfulfilled.

The provisions of the clause would be most helpful ind... I
to facilitate the parties in determining either to wind up the busi- 
ness or sell it out or in arranging that either or both should con
tinue the business.

That the year allowed to executors to wind up the estate 
would probably run concurrently with the year provided for by 
the i‘ in a certain event herein may also have been present 
to the minds of the partners. It seems to me they never intendnl 
to go further than make the suitable, but merely, tentative pro
visions I have " It was because they could not, that
they omittei" any further.

And incidentally we see how lie dying first had looked at the 
matter. His doing so, of course, should not affect our opinion 
of the true construction of the instrument, beyond making us 
pause to think before deciding.

Clause 10 is as follows:—
10. Should any or difference arise lielween the said partners nr

I let ween the surviving partner and the representative» of any deceased partner 
as to the amount which either partner is entitled to lie credited with, or 
liable to he eharged with, in making up any annual halunee sheet of the co
partnership, or as to the valuation of any of the assets of the co-partnership, 
such dispute shall Is* referred to an arbitrator mutually chosen by the parties, 
or in the event of their failing to agree u|sm an arbitrator then to such arhi 
t rat or as a .Fudge of the High Court shall, ii|sm application of either of tin 
parties, on one week's is ice, in writing, to the other, ap|siint, and the award 
or decision in writing of the arbitrator so chosen or apisiinted shall Is* binding 
upon all the parlies interested.

It is this clause that Middleton, .1., found (tunl I was for » 
time much inclined to hold correctly so) the item that con
clusively |Niints to the taking over by the surviving of
the business.

1s t us read this clause carefully and there is absolutely nothing
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to lx* found in “the valuation of any of tin* assets of the co-part
nership” being made a subject of reference as betwmi the sur
viving partner and tlu* representatives of the deeuased which is 
inconsistent with a denial of the surviving partner's claim as 
of right to take over the business.

That reference lits into the very ease of stock-taking that 
existed in January, l(Jlt; and indeed inevitably must lit into 
some January stock-taking following a death in the lirm. The 
one stock-taking which of all the series it, was most iin|M>rtant to 
have accurately done was that following the death of a partner.

Indeed, as already suggested, it was the chief reason for 
|iostponing absolutely the dissolution of tin* lirm till that had 
taken place. I conclude that the is not entitliii to
take over the business. I agree that the good will is an asset of 
the business. And already I have expressed my opinion that Un
balance sheet of January, MM3, does not bind.

The ap|H*al should be dismissed. Nothing was said in argu
ment in regard to costs.

I doubt the propriety of encouraging, at the cx|H*nsc of any 
estate, ap|s*als here, by making, even if we can, the costs of such 
an appeal Me out of the estate. In the |H*culiar circumstances 
and, having regard to the insignificance in the difference in the 
ultimate result of whether the costs come out of the estate or 
each pay his own, 1 think each should be left to pay his own costs 
of this appeal.

Duff, J.:—I think there is sufficient in the articles of tin* part
nership to evidence clearly the intention of the parties to the agree
ment that in the event of the death of one of the parties during 
the partnership term, the representatives of the deceased partner 
should be entitled to mpiire the surviving partner to pay them 
a sum of money equivalent to the value of his interest in the 
business and that the correlative right of requiring them to accept 
Midi payment should Is* enjoyed by the surviving partner. The 
'■fleet of the provisions of the partnership agreement touching 
the ascertainment of this sum 1 shall discuss in a moment.

The general effect of the contract in so far as it relates to the 
reciprocal rights of the surviving partner and the representatives 
of the deeeiised partner in the event mentioned is that a sum 
equivalent to the value of the deceased partner’s interest (aseer-
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tained in the manner provided for in the deed) is treated, 
between the parties (at the election of either of them) as a liability 
of the firm on payment of which the interest of the dcccasnl 
partner’s estate in the assets of the partnership is extinguished.

As to the mode of ascertainment, I think the effect of tin 
deed is this; the partnership is deemed to have continued to tin 
end of the financial year in which the death occurs (first sentcim 
art. 9); by the operation of art. 8 an account and a balance sheet 
as annual account and balance shed are then to be prepared (arbi
trât ion being provided for under art. 10 in case of different ' 
and from this account and balance sheet the value of the interval 
of the deceased partner is to tie determined.

This apjiears to me to be the effect of the deed. I am, however, 
unable, to see how for practical purposes the acceptance of Mr. 
Tilley's contention should affect the rights of the parties, that 
contention being that for the purpose of ascertaining the valu* 
of the interest you are to start with the account taken at tin- 
end of the last preceding year, derive from that the value of tin- 
deceased partner’s share at the date of his death and add the 
profits for the year in which the death occurred. I cannot see 
the difference in practical effect because the profits for the last 
year could only lie ascertained by striking a balance between tin- 
value of the net assets at the beginning and at the end of the 
financial year; and for the purpose of ascertaining the profits 
you must, therefore, value the net assets as at the end of the finan
cial year, and in either case in the event of difference resort must 
be had to arbitration.

If the final account, of course, were to be treated as an account 
of a species different from the annual account under art. 8 the 
point of construction might lie of some importance; and (accepting 
Mr. Tilley’s contention) the question would still remain open for 
consideration whether profits for the purpose of the final adjust
ment are necessarily to lie computed upon the same principle 
as profits for the purpose of the annual account.

The point of substance is ultimately reducible to this: Is the 
account on the one construction to be taken or arc the profits 
on the other construction to be determined on the same principle 
at the expiration of the last financial year for the purlin s of 
the final settlement as during the previous years for the pun**** 
of the annual accounting under art. 8?
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I think the question must be answered in the affirmative 
for this reason, namely, the method exclusively ordained by the 
articles for ascertaining the value of the interest of each for any 
of the purposes of the deed, for the purpose, for example, of com
puting interest payable under art. 5 is to l>e found in art. 8, 
which provides for an account and balance sheet made up through 
the co-operation of the parties at the end <,f each year, with a 
reference to arbitration in the event of disagreement, and it must,
1 think, be assumed that it is with reference to this provision 
that art. 9 was framed.

The result is that for the purpose of ascertaining whether 
or not good will is to be valued as an asset for the partnership 
we must consider the effect of art. 8. I think the evidence 
before us is conclusive against the respondent’s contention as 
to the effect of this article. The accounts made up annually by 
the partners cannot be presumed to have been made up in total 
disregard of the effect of them in relation to a |)ossible settlement 
under art. 9 and the omission of good will conclusively shews, 
in my view, that the partners did not regard it as one of the 
subjects constituting the partnership “assets” for the puri>oses 
of art. 8.

Anglin, J.:—With great respect for the learned Judges of 
the Appellate Division, I am of the opinion that the partnership 
agreement makes it clear that it was intended that the surviving 
partner should have the option to continue the business of the 
firm and to become the purchaser of the interest of his deceased 
partner. The clause providing for retention of the deceased part
ner's capital in the business for one year and the provision for a 
valuation by arbitration of assets as between the surviving partner 
and the representatives of the deceased partner are, I think, 
inexplicable on any other assumption. They make it clear— 
at all events they raise a case of necessary implication within the 
meaning of the dicta of Ksher, M.R., and Kay, L.J., in Handyn 
A Co. v. Wood it Co., [1891] 2 Q.B. 488, at 491, 494—that the 
surviving partner should have an option to acquire the interest 
of a deceased partner, and that, as Mr. Tilley conceded, upon the 
surviving partner exercising his declared right to retain the capital 
of the deceased ])ortner for a year after his death, the option to 
purchase became an obligation. To this extent I would allow 
this appeal, but upon the other questions I think it should fail.

VAN.
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There is nothing in the agreement which limits the interest 
of the dcceaawl partner to such assets as the partners had seen 
fit for other punaises to treat as items of capital in their annual 
balance sheets. The agreement provides for a continuation 
of the partnership until January 31, following the death of either 
partner. During the intervening ]M*riod the deceased partner's 
estate is to receive interest under clause 5, by virtue of the con
tinuation of the partnership, on the basis of the share of tin- 
deceased partner in the capital ns ascertained and defined by tin- 
annual balance sheet made at the beginning of the financial 
year, and in addition, a share of profits on the same basis as tin- 
deceased partner would have received them had he been living. 
But the |>artner*hip continuing, a new account of the stock in trade, 
assets and liabilities of the partnership and a new balance sheet 
were due under clause 8 of the agreement at the expiration of tin- 
partnership year on January 31, 1914.. If the taking of that 
account and the making of that balance sheet should occasion 
disagreement, clause 10 provides for an adjustment by arbitration 
and, inter alia, for the valuation of the assets of the co-partnership. 
For what purjiose? For none that I can believe the parties 
would have thus provided for, if it was intended that the value 
of the share of the deceased partner was for all pursues, including 
the fixing of his interest in the assets on dissolution, to be deter
mined by the amount stated to have been his share of the capital 
in the last balance sln-et prepared during his lifetime. 1 think 
it is clear that, from January 31, 1014, it was the surviving 
partner’s capital as of that date, to be ascertained by agreement 
or by arbitration, involving a valuation of all the partnership 
assets, including good will as well as everything else which could 
lie deemed an asset, which should thereafter bear interest at l»'< 
and should lie payable at the expiry of the year from the death 
of the deceased partner by the survivor to the representative 
of such deceased partner as the purchase price of his interest in 
the partnership. I find nothing in the agreement which warrants 
iui inference that it was the intention of the parties that the 
survivor should receive as a present from the estate- of his den a<ed 
partner the share of the latter in an asset such as the good will of 
the business with which we are dealing would seem to be, or in any 
other asset omitted from the balance sheet of 1013, which was 
prepared chiefly, if not solely, for the purjsise of determining the
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liante upon which intercut should he computed for the ensuing
year under clause 6 of the agreement.

In view of the divided success there should he no costs of this 
appeal.

Brodeur, .1 (dissenting) :—The most in>]>ortant point we 
have to determine in this case is whether the ap|>ellant, who is 
surviving partner of Wood, Yallance A: ( o., is entitled to take over 
the interest of his late partner. William Yallance, in the said 
partnership assets.

Middleton, .1., in the Supreme Court, held that the survivor 
was entitled to exercise that right of pre-emption. The first 
ap]H‘llate division, however, held a contrary view.

The co-i>artnership agreement was made on January 31, 1910, 
for a jieriod of 5 years for the purpose of continuing the hardware 
business of Wood, Yallance & Co. The capital put in hy Mr. 
Wood was #677,524.21, and the capital of the late Mr. William 
Yallance #479,243.32. Each partner was allowed interest upon 
the amount of capital from time to time at his credit in the Ixniks 
of the firm ami the profits were apixirtioned equally Itetwseen the 
partners. It was provided that an annual balance sheet should 
be made on January 31 each year which should be attested by 
each of the partners.

There is no provision as to the amount which could Ik* paid 
weekly or monthly to the partners; but it is presumed that they 
were drawing money as they liked, affecting even to a certain 
extent their capital, since in the balance sheet of each year their 
capital was different, as ap]>earx by the following table:—

CAPITAL.
Wm. Wood. Win. Yallance. 
•177,634 31 8478,341 8331st January, 1910.

3l*t January, 1911 514,433 78 329,334 79
3 let January, 1912...........
31st January, 1913...........

230,962 19 259,350.58
200.019 it 383,176 97

It is a rule of law that the capital put in by the iiartners should 
not Ih* impaired. However, the figures which I have just given 
shew conclusively that the partners were drawing money out of 
their capital, and I may add also that the right to withdraw' was 
implied from clause 5 of the partnership agreement which stated 
that
each of the partners shall he allowed interest at the rate of six |M*r cent, per 
stimuli upon the amount of capital which may from time to time be at his 
credit in the books of the said firm. . . .
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The answer to the question which has been enunciated above 
turns mostly on the construction of clauses 9 and 10 of the part 
nership agreement.

In clause 9 it was provided that
in the event of death of any partner the co-partnership hereby created ahull 
not be thereby dissolved or wound up, but shall be continued by the survivor 
during the current or financial year, that is, until the thirty-first day of Janu
ary following the date at which the death of any partner occurs, or at the 
option of the surviving partner during a period not exceeding twelve months 
from the date of the death of any deceased |iartner. The surviving partner 
shall not lie required to pay to the representative or representatives of am 
deceased partner any portion of his capital in the partnership until the ex
piration of twelve months from the decease of such partner. The capital of 
any deceased partner shall in the meantime remain in the business and shall 
bear interest at the rate of six per cent. |ier annum to the date of jiaymeiii

By clause 10 it was provided that if a dispute arose lietween the 
partners or between one partner and the representatives of any 
deceased partner as to the amount to winch each partner was 
entitled or as to the valuation of*any assets, said dispute should 
!>e referred to an arbitrator.

It seems to me Huit if the partner had intended to give to tin- 
other partner a right of pre-emption, there should have been a 
formal stipulation to that effect. But no such stipulation h 
contained in the contract and then the question arises as to whet her 
there is an implied right for the surviving partner to take over tin- 
assets of the firm.

Lord Esher in Hamlyn & Co. v. Wood <V Co., [1891] 2 Q.B. 188, 
at 491, stated as to when and how terms not expressed in a con
tract may be implied:—

I have for a long time understood that rule to lie that the Court lui* no 
right to imply in a written contract any hucIi stipulation unless on cmi- 
sidering the terms of the contract in a reasonable and business-like manner an 
implication necessarily arises that the parties must have intended that tin- 
suggested stipulation should exist. It is not enough to say that it would In- a 
reasonable thing to make such an implication. It must lie a necessary im
plication in the sense that I have mentioned.

In this cacc, what is simply piovided for is, according to my 
construction of the fiartnerahip agreement, tliat at the death of 
one of the partners the partnership should continue to exist 
until January 31st then next, each partner being entitled to the 
same share of the profits and to the same interest on their reaper. ive 
capital. There is no allowance provided for in favour of the 
surviving partner. The latter, however, is empowered to have
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the partnership continued for a further period not exceeding *a 
year from the date of the death of the deceased. In such a case, 
however, the profits would belong exclusively to the surviving 
partner and he would lie bound to pay only the interest on the 
capital of the deceased.

The following provision in clause1 9, which declares that 
the surviving partner shall not be required to pay to the representative or 
representatives of any deceased partner any (Kirtion of his capital 
should not tie construed as meaning that the surviving partner 
has the right to purcliase the assets of the firm, but that during 
the period of a year the representatives of the deceased partner 
would not be entitled to draw, as used to lie done formerly, any 
money out of the capital.

To construe this provision as creating a right of pre-emption 
would, according to my opinion, create an implication that would 
not necessarily arise. These words have been put there simply 
for the purpose of preventing the representative's of the deceased 
from drawing on their capital the same as used to lie done during 
ihe life of the two partners and that the capital should remain 
intact during that period. The parties had likely in contempla
tion hard times and they provided that the success of the business 
should not be* impaired by any reduction of capital.

We are asked also to state whether the good will of the partner
ship would be considered as an asset.

This question does not become very important in view of the 
conclusion I liave reached on the first question. If the surviving 
partner has no right of pre-emption, then it is very indifferent 
for both of them whether the good will should be included or not 
in the assets of the iiartnership. ( *lause 2 of the agreement defined 
what the capital of the partnership would lie and they stated that 
it included their interest in the stock, trade, Ixiok debts and other 
assets.

Now, in the balance sheet which was prejiared each year no 
mention is made of the good will. The good will is all the same an 
asset and sometimes a very g< >od asset of the business. When you 
take a company like this one, which has lieen in existence for 
more tluin 60 years, it must Ik* a very valuable asset. It is true 
tliat in their aimual statement they were mit including that good 
will and I understand it is not usually done in the inventory
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s. c. be dispoHt'd of when the winding-up took place.
Wcrâi Another question was whether in the valuation of the assets

<iAVLD. the value appearing on the balance sheet of January 31, 1913, 
is binding on the executors of William Val lance or whether the
actual value of such assets is to be ascertained.

This balance sheet was evidently prepared every year with 
the concurrence and assent of both partners. It is true that it 
was not signed by them, but it was always considered as binding, 
since interest had to be paid on the capital shewn by that balance 
sh(M-t. Hut when the business of the partnership is W’ound up. 
the assets have to be ascertained in the ordinary way.

The ap|H‘al should be dismissed with costs.
Appeal allowed in part without cost*.

ALTA. GREIG v. FRANCO-CANADIAN MORTGAGE CO.

H. C. Alberta Supreme Court, Appellate Divixion, Scott, *Stuart, and McCarthy, .1.1.
June SO, 1916.

I. Principal and aubnt (§11 A—7a)—Authority to purchase in fki

A general authority to an agent to purchase lands is an authority to 
buy the whole estate in the lands in fee simple, to buy that only, and n<> 
less than that.

Li. Vendor and purchaser (§ I E—27)—Rescission—Misrepresentation 
by aoent—Lease.

Where lands purchased by an agent for his principals U|*>n authority, 
under a written agreement executed by the agent under power of attorney 
subsequently proved to be subject to a lease to third iiersons for mV 
hundred years, to mine and take minerals from the hinds, the existenn- 
of such lease being known to the agent, but not known to his principals 
nor communicated by him to them, the rescission of the agreement, and 
the nay ment bock to the purchasers of the instalments of purchase money 
paid by them under the tenus of the agreement, was ordered.

[drtig v. Franco-Can ad tan Mortgage Co., 23 D.L.R. 860, reversed.]

Statement. Appeal from the jugment of Hymlman, J., 23 D.L.K. 860. 
Reversed. *

S. It. Woods, K.C., and S. II'. Field, for plaintiffs, appellants. 
C. C. McCaul, K.C., and J. E. Wallbridge, for respondent», 

defendants.

Scott, |. Scott, J. :—This is an action for the rescission of an agreement 
pntcred into by the )wrties whereby the defentlants agreed to sell 
and the plaintiffs agreed to purchase a certain quarter section of 
land near Kdmonton, for the return of the moneys paid by the 
plaintiffs on account of the purchase money with interest therein 
and for damages for the breach by defendants of their agreement
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to sell the property. The ground ui>on which the plaintiffs claim 
to be entitled to rescission is that the defendant is not and never 
has been in a position to make title to the property.

Prior to the date of the agreement in question one Cassels, 
a solicitor practising in Edmonton, had been acting as agent for 
the plaintiffs in the buying and selling of probities for them in 
a small way but any big transaction was always referred by him 
to them. They appear to have given him a power of attorney 
hut, as it was not put in evidence, his powers thereunder cannot 
be ascertained by this Court.

The first knowledge the plaintiffs had of the property which 
was the subject matter of the agreement was obtained from a 
cipher cable message to plaintiff Greig from Cassels dated 
October 10, 1912, to the following effect :

The Government has electric power Edmonton to St. Albert. Move 
started the works. Would strongly advise purchase of quarter section ad
joining railway, ltK) acres, $425 per acre. Cannot get option. Immediate 
payment $20,000, balance payable 1 year, 2 years. Land is rapidly increas
ing in value. Can sell all at a large profit very soon. If you approve tele
graph money to Hank British North America to be paid in exchange for 
ilocuments.

After some further correspondence Iretween Cassels and the 
plaintiffs and between him and one Hunter, who, with others, was 
interested in the purcliase, Cassels was authorised to purchase 
the property and, by agreement I waring date October 22. 1912, 
executed by defendant and by Cassels purporting to act as attor
ney for the plaintiffs, the latter agreed to purchase the property, 
subject to the reservations and stipulations therein mentioned 
for $(>8,000, )>ayable $20,000 on the execution of the agreement, 
$16,000 on October 22, 1913, and $16,000 on October 22, 1914, 
with interest at 7 per cent, per annum upon the un(>aid purchase 
money.

The agreement contained a covenant by the defendant that, 
upon payment by the plaintiffs of the purchase money and iptcr
est, it would immediately convey and assure or cause to be con
veyed and assured to the plaintiffs the lands mentioned “but 
subject to the conditions and reservations expressed in the original 
grant thereof from the Crown.” The only other reservation 
mentioned in the agreement was a right-of-way for the Canadian 
Northern Railway and defendant company agreed to allow the
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plaintiffs *425 per acre for the lamia taken by the railway for that 
purpose.

The liaient from the Crown of the lands mentioned in tie 
agreement was issued to one St. Jean and the only reservation 
contained in it was the use of the navigable waters thereon am! 
eertain rights and privileges relating to fisheries. On September 
21. 1910, a certificate of title thereto was issued to one Brutim 
without any reservations. By lease dated Septemlier 23, I9W. 
ami registered on October 21, 1910, Brutinel leased to The St 
Albert Collieries Co. Ltd. for a term of 100 years with the right 
to renewal upon eertain conditions for a further term of 25 yeat 
"full free ami sole the exclusive license to win and work all mines, 
seams and beds of coal in or underneath said lands.” Among the 
privileges conferred upon the lessees were, to dig open and work 
excavations, pits, shafts, tunnels and other works and to constrict 
and place such buildings, erections, machinery, and appliances 
necessary to work the mines.

I think it is unnecessary to follow the title of the propem 
throughout. All that appears to me to lie necessary to state i> 
that, at the time the agreement was entered into, the title of Tin 
St. Alliert Development Co. was subject to the- lease to The St 
Alliert Collieries Co., that that leasehold interest was afterwards 
transferred by that company to the Canadian Coal and Coke 
Co. Ltd., and the latter company is now entitled cither to a chans
on the lands under that lease or as the holder of a certificate 
of title to the coal and mineral rights. The memoranda on the 
certificate of title of the St. Albert Development Co. shew that 
the Canadian Coal and Côke Co. is entitled to both. They 
appear to me to Is- inconsistent interests hut, if they are, it ' 
unnecessary to determine which it is entitled to.

On Septemlier 28, 1912, Brutinel gave to Bureau and Baric v 
an option in writing to purchase on or liefore November 28, 1912, 
the lands in question “reserving thereout and therefrom all coal 
and minerals and the right to work the same” and on Septemlier 
28, 1912, he entered into an agreement to sell the property to 
them with the same reservation.

In giving this option and entering into the agreement to sell to 
Bureau and Barbey, Brutinel appears to have been aeting for 
The St. Albert Development Co. in which he was a large share-
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holder and on December 9, 1912, that company passed a resolution 
i onfirming and ratifying the agreement for sale made by him to 
Bureau and Barbey.

In entering into the agreement in question the defendant 
appears to have been acting as agent for Bureau and Barbey, 
and on February 24, 1913, the latter wrote- defendant stating 
iliat they ratified the agreement entered into by it on their Ix-half 
and undertook to carry out all the conditions covenanted by the 
defendant.

It is apparent from what J have shown respecting the title to 
the property that the defendant is not now and never has been in 
a |x>sition to make title to the property. The best title it can 
make is the title to the surface rights only or, at most, a title to 
the whole property subject to the one hundred years’ lease of the 
mining privileges to the St. Albert Collieries Co.

The defendant, among other defences, alleges that the agree
ment in question does not exhibit the true agreement between 
the parties but by a mistake common to both parties the reserva
tion or exception of all coal and minerals and the right to work 
the same was omitted therefrom, the intention of all partii-s Wing 
that the agreement should be subject to such reservation or 
exception and it counterclaims for the rectification of the agree
ment in that respect. The learned trial Judge held that defendant 
was entitled to such rectification and directed it.

In my view the trial Judge erred in so holding. In order to 
entitle the defendant to rectification it must show that then* was 
cmiHentus ad idem Wtween the parties that the coal and minerals 
should In* reserved and that it was by mutual mistake that the 
reservation was omitted. Now there is not even a suggestion in 
the evidence that the plaintiffs were aware that the defendant 
eumpany intended to reserve the coal and minerals or that the 
plaintiffs contemplated that such reservation should l>e made, 
and as the defendant has shown that it was its intention to reserve 
them, it is apparent that the parties never agreed upon the 
subject matter of the contract.

The trial Judge has found that ('assets, who executed the agree
ment on Whalf of the plaintiffs, was aware at the time he executed 
it that the defendant did not own the coal and mineral rights and 
intended to reserve them and that the plaintiffs were bound by 
his knowledge.
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In my view the question depends entirely upon the authority 
conferred upon ('assois by the plaintiffs. The only authoritx 
he had from them was to purchase a certain property which In 
had recommended them to buy. That could not. I think, In 
reasonably construed as authority to buy anything loss than 
the whole estate in the property. In Story on Agency, 8th ed., 
pars. 170. 171, the author, in referring to the general principle that 
the principal is not bound by the unauthorized acts of his agent, 
says:

Ah for example, if n |H*rson should authorize his agent to buy a ship, it 
would be presumed that a purchase of the whole, not a part was intended. 
. . . The same rule would apply to the case of a commission or authorit x
to buy a plantation. It would not he a good execution of the commission t■ > 
buy a part thereof only, or to buy an undivided share of it, or any interest in 
it less than the fee.

See also Hals., vol. 1, pp. 201, 2, 3, and the cast's there cited.
It is clear that the plaintiffs intended to purchase the whole 

interest in the property and nothing less than the whole interest 
and that they were under the impression that they were acquiring 
the whole interest and there is no evidence that there was any 
holding out by them that Cassels was authorized to purchase 
anything less than the whole interest.

The fact that Cassels had notice before the execution of the 
agreement that the defendant had not a title to the mines and 
minerals or the right to acquire title thereto and that the plaintiffs 
are bound by the notice to him is not of material importance as. 
in He (Hoag and Miller's Contract, 23 Ch. D. 320, it was held that 
where, as in this ease, the contract expressly provides that a good 
title shall be shown, the purchaser is entitled to insist on a good 
title notwithstanding that, before its execution, he had notice -it 
defects therein.

Other defences raised by the defendant are that the plaint ills 
have accepted its title1 and that they have waived all defects of 
title, if any.

If the parties to the agreement were not ad idem with respect 
to the subject matter, it follows that there was no concluded 
agreement between them and, if there was no agreement between 
them, it appears to me to be open to question whether there can 
be any breach or w aiver of the conditions of a contract which has 
no existence. It may be that the subsequent conduct of one of 
the parties may be such as to imply the existence of a new contract
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but, in the case of a contract for the sale of land, the Statute of 
Frauds, which the plaintiffs have raised in this case, may con
stitute a bar.

One of the grounds relied upon by the defendant company as 
constituting a waiver of defects in title- is that the plaintiffs 
entered into possession of the lands and paid the taxes imposed 
thereon.

By the terms of the agreement the plaintiffs were entitled to 
possession forthwith and, such being the case, the taking of 
liossession is not a waiver of defects in title. (O'Keefe v. Taylor, 
2 Or. ( h. 305, and (Hoag and Miller's Contract, supra.) The pay
ment of taxes would not constitute a waiver as the goods of the 
peiaon. in liossession would be liable to seizure and sale therefor.

Another ground relied upon as constituting a waiver is that 
the plaintiffs through their solicitor, Mr. Woods, paid the instal
ment of purchase- money due in 1913 and that, prior to such pay
ment, he had acquired knowledge of the defect.

Shortly before the* first deferred payment of $16,000 and 
interest became due, the plaintiffs appear to have become dis
satisfied with the conduct of Cassels and they remitted to Mr. 
Woods the amount or nearly the amount of that payment with 
instructions to make the payment and to cause tin- defendant to 
forward a receipt therefor to Cassels. So far as appears from 
tin- evidence, these were the only instructions Mr. Woods received 
from them. He received them on November 6, 1913, ami on 
that day he went to the office of the defendant and there saw Mr. 
Barry, its secretary, who states that he shewed him the file of 
documents relating to the transaction, among them being the 
option and the agreement between Brutinel and Bureau and 
Barbey for the sale of the property in which the former expressly 
reserved the coal and mineral rights, that Mr. Woods looked 
over the file with him and tin- latter admits that he saw them. 
Mr. Barry says that he also showed him the agreement between 
the plaintiffs and defendant but is unable to state positively that 
Mr. Woods read it. Mr. Woods states that he never saw the 
agreement until long afterwards. It is apparent that Mr. Woods 
looked over some of the documents and gathered from them that 
the title of the defendant was to be obtained through the St. 
Albert Development Co. After paying over the money he tele
graphed the Land Titles Office and was informed that the St.
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Albert Collieries Co. was the registered owner. He thereupoi 
asked Mr. Barry to return the cheque as he desired to mak* 
further enquiries and the cheque was returned to him but, upoi 
being informed by the registrar the next morning that he had mad 
a mistake and that the St. Albert Development Co. held 11, 
certificate of title, he again forwarded the cheque to the compam 

The trial Judge has found that Mr. Woods had knowledge . 
that time that the defendant, had not the title or the right v 
acquire title to the coal and minerals and there is sufficient 
evidence to support that finding, but he has not found that Mi 
Woods knew at that time that, by the terms of the agreemen 
between the plaintiffs and the defendant, the former was entitle 
to the coal and mineral rights as well as the surface rights. In m\ 
view the action he took points strongly to the conclusion that 
he entertained the opposite view. The documents he examine*1 
during the course of his enquiries showed that the defendant w.i- 
not the owner and had no rigid to call for a title to the coal and 
mineral rights and if he had known that the plaintiffs were entitled 
to them under the purchase, it is only reasonable to presunv 
that he would at once have taken the objection to the defendants' 
title. The defendant also relied upon the fact that the plaint ill > 
had offered the lands or a portion thereof for sale. I cannot find 
any evidence of this ... It does appear that they wen 
offered $500 per acre for the whole which offer they had refused 
but, at that time, they were under the impression that the defend
ant was bound to convey to them the whole interest in the lam I 

The plaintiffs state that they bought the property for tin 
purpose of subdividing it. It does not appear that they intend* *1 
to mine the coal upon it, but even if they did not intend to do s«. 
the right acquired by others to mine it with the accompanying 
right to interfere with the surface to the extent necessary for tint 
purpose would be such a serious inconvenience to the owners < 
the latter that the plaintiffs would find it difficult to dispose m 
any portion of the property when subdivided. In Lee v. Shn 
19 D.L.R. 3G, this Court held that the bare minerals in a locality 
where the lands in question in that case added materially to their 
value and the absence of title thereto in the vendor was not a 
trifling defect in title, or such that it would be fair that the vendor 
should be permitted to hold his contract subject to compensation
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or abatements of the purchase money. They ap)>ear to be of 
considerable value to the lands now in question and I see no 
reason why .the principle laid down in that ease should not In
applicable.

As to the plaintiffs’ claim for breach of defendants’ covenant. 
Il I am right in my conclusion that by reason of the parties not 
being ad idem, there was no concluded agreement between them, 
it follows that the plaintiffs can have, a claim for damages.

I would allow the appeal with costs and direct that judgment 
be entered in the Court allowing for the amount paid by them on 
account of the purchase money with interest and the costs of the 
suit.

ALT A.
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Stuart, J.:—The plaintiffs say that the defendants agreed stuart, j 
in writing to sell to them certain lands and covenanted upon 
payment of the purchase price in full to give a good title in fee 
simple free of encumbrances subject to the conditions and reserva
tions contained in the grant from the Crown, that there were no 
reservations in the Crown grant, that the defendants do not own 
the mines and minerals under the land but that these and the right 
to work the same belong to third parties, and that the defendants 
are therefore unable to give the title covenanted to be given.
They ask, therefore, for cancellation or rescission of the agreement 
and a return of payments made.

The defendants admit the execution of the written agreement 
as alleged but assert that the plaintiffs accepted the title which 
the defendants in fact had and waived all objections to the title 
by doing certain things, among others the payment of an instalment 
of the purchase price with knowledge of the defects.

As an alternative defence the defendants allege a mistake in 
the preparation of the agreement whereby the reservation of 
the mines and minerals was accidentally omitted and by counter
claim they claim (1) a declaration that the plaintiffs have accept e< I 
the title as it stands and specific performance on that basis; (2) 
a rectification of the written agreement; (3) specific performance 
of the rectified agreement.

The plaintiffs, who lived in England, acted through an agent, 
one Cassels, a solicitor. He was given by cable simply a general 
authority to purchase the lands in question on the plaintiffs’
.behalf at the price stated. In my opinion he had authority to
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buy the whole estate in the land in fee simple and to buy that only 
and no less than that. Story on Agency, pars. 170-179.

Now. it is true that a party may allege in his pleadings alterna
tive defences, even of fact, but the facts when ascertained at tin 
trial cannot possibly be alternative. There cannot have been 
two different agreements between the parties upon either of which 
the defendants may rely. It seems to me that when the evidence1 
is given and the true facts revealed and found by the trial Judge 
the party must either accept the facts as found by the trial Judge 
as being the true facts or else ap]>eal against the finding. Both 
at the trial and on the appeal the defendants insisted that the real 
agreement which they made with Tassels was that the mines and 
minerals were to be reserved. They insisted that Tassels knew 
about the reservation and agreed to it, but that by mistake it 
was not put in the written agreement. They obtained a decision 
by the trial Judge in their favour upon that j»oint and the formal 
judgment which they are endeavouring to sustain directs a recti
fication of the agreement and specific performance of it as rectified.

In these circumstances I find it difficult to understand how tin- 
defendants can contend that they ever made with Tassels any 
different agreement than that contained in the rectified document. 
But where does that leave the defendant? The mind of a prin
cipal entering into a contract through an agent can only meet 
and agree with the mind of the other party through the mind of the 
agent. If the agents mind and that of the other party meet and 
agree upon something as an essential term of a contract to which 
the principal has not authorized the agent to agree, can it be said 
that the other party is at liberty to say alternatively, “Oh, very 
well, then, we made an agreement without that essential term and 
I will stand upon that?” And that in the very face of his con
tention the real agreement contained the essential term and that 
it was omitted from the document by mistake and in the face of a 
finding and a judgment which he seeks to uphold that the real 
agreement did contain that essential term and that the written 
document should he so rectified as to contain it? How can there 
be an alternative agreement in very fact. The necessary conse
quence of this is, I think, that there never was any agreement 
between the parties at all, because there never was any consensus 
a<! idem.

In my opinion it is not open to the defendants to cling to
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the trial Judge’s finding of fact that they had agreed with Cassels 
that they should not he hound to convey the mines and minerals 
and at the saint* time say: “We did make an agreement of which 
the written document is correct evidence and in which we did 
covenant to convey the mines and minerals, hut you, the plaintiffs, 
waived that covenant, owing to what you did with knowledge 
that we did not have them to convey.”

These considerations would seem to me sufficient in themselves 
to resolve the case in the plaintiff’s favour, hut there are several 
reasons why I rather hesitate to let the decision rest solely upon 
that ground. In the first place, the plaintiff’s action is not framed 
suitably for such a result. It should have been for money had 
and received and as paid under a mistaken belief that there was 
an agreement instead of alleging a real agreement, as in fact 
existing, although, of course, the plaintiffs could not anticipate the 
true state of facts as found by the trial Judge and ought perhaps 
to he allowed to amend. In the second place, the plaintiff's did 
not upon appeal do their best to attack the finding of fact as to 
the agreement with Cassels, which seems to me for the reasons 
above given to help them rather than injure them. In the third 
place, it seems to me looking at the evidence that it is easily 
possible to confuse a mere notice or knowledge in Cassels that the 
defendants could not convey the mines and minerals with a specific 
agreement between him and them that they should not he hound 
to convey them. It is easy to see how the one situation sheers 
off into the other. Of course the very fact that the defendant 
company did not have power to convey the mines and minerals 
and that the agreement under which they themselves held, the 
terms of which their officers apparently were fully acquainted 
with, rather strengthened the view that they at any rate did not 
intend to agree to sell and convey the mines and minerals. On 
the other hand, it is difficult to find in the appeal book any evidence 
of the full terms of any agreement at all between the agents of 
the two parties by way of verbal arrangement. The only real 
evidence of the terms of an agreement is what is contained in the 
written document. If, then, we turn to the written document 
as it was drawn up and executed and proceed to consider the case 
upon that basis and so come to the questions of notice and waiver, 
it must surely be obvious that in doing so we are rejecting and 
reversing the finding of fact made by the trial Judge in respect to
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the omitted term, and rejecting and reversing the judgment 
appealed from which has directed a rectification of the written 
document by the insertion of an express term reserving the mines 
and minerals. I cannot understand how we can ever get to thes. 
questions of notice and waiver without first expunging the clans* 
inserted by Hyndman, J., in rectification. With that clans, 
there, all the argument about waiver and notice seems to be quit, 
beside the mark and unnecessary. Moreover, though the appel
lant plaintiffs sought to reverse the trial Judge’s finding on tin 
question of rectification and the defendant to support it, the con 
sequence of the view I have already expressed in the beginning is 
that it would be better for each to fail in their contention. Tie 
plaintiffs are, however, perfectly willing, apparently, to let tin 
agreement as written stand, and the defendants for the reason* 
given have really no ground to stand upon except that agreemem 
I think it better, therefore, to treat the agreement as not rectified 
first, because there was no authority in Casse Is to agree to tin 
inserted clause, secondly, because of the very slight shade* of 
difference between notice to him and an agreement. The position 
then is that the plaintiff's agent ( 'assois had notice of the reserva
tion before the contract was executed and their solicitor, Mi 
Woods, as I interpret the language of the trial Judge, knew of tin 
reservation before he paid over the second instalment.

In my opinion, neither of these circumstances can affect tie 
plaintiff’s right to insist upon the covenant which the defendant 
gave him. It was decided in Chridie v. Taylor, 15 D.L.R. til I 
a judgment of my own, but sustained on appeal and not reporte, 
that the purchaser is not bound to search the title where he ha* 
secured a covenant from the vendor. He is entitled to rely upon 
that covenant. I think that the law goes farther and that ev< n 
though the purchaser knows at the date of the agreement of soin- 
defect in title or learns of it afterwards, yet he may rely upon 
the vendor’s express covenant to give him a good one, anil onh 
a new agreement can disentitle him to it. It would, indeed, 1» 
strange if a party by performing his own part of a contract with 
knowledge that the other could not perform some part of hi* 
should thereby deprive himself of the right to insist on the other 
performing what he had agreed to perform. This shows that tie 
case is quite distinguishable from the case of waiver of mu 
misrepresentations which induced the contract, but are not part



29 D.L.R.] Dominion Law Reports. 271

of it at all. To that case other considerations and principles 
apply.

I think this view is particularly true when* the defect is rather 
a lack of all title to a substantial portion of the property than what 
is ordinarily calUnl a defect in title. Where the agmanent to 
give a good title is only implied by law on a more open agreement, 
express notice of the existence of defects may rebut the implica
tion in many cases. Ellis v. Rogers, 2!) Ch. J). 061, 670.

I refer to Cato v. Thompson, 0 Q.B.D. 616, 620. Barnett \. 
II heeler, 7 M. & W. 364; (Hoag and Miller's Contract, 23 ( h. 1). 320.

The existence of the reservation of coal rights under the 
property is, in this case, a much more serious matter than it is 
in many cases, and there can be no question of compensation.

I think the appeal should be allowed with costs and the judg
ment below set aside and judgment should be entered for the 
plaintiffs declaring the contract rescinded and for recovery of the 
money paid with interest at 7 per cent. The counterclaim 
should be dismissed with costs.

McCarthy, J., concurred in the result. Appeal allowed.

HIVES v. IMPERIAL CANADIAN TRUST CO.
Saskatchewan Supreme Court, McKay, J. April 22, 1916.

Assignment pgr creditors (§ VIII A—74a)—Preferred claims for 
wages—Salary of managing director.

The manager of a company, who was also a director therein, is entitled 
to rank as a preferred creditor for salary due him, by virtue of sec. 27 
of the Assignment Act, R.S.8. 1909, ch. 142, which provides a priority for 
3 months “wages or salary of all persons in the employ. ”

[lie Newspaper Syndicate, 11909) 2 Ch. 349; Re Rilchie-Hcarn Co., 6 
O.VV.R. 474, distinguished. The Companies Act. R.8.S. (1909), ch. 72, 

■sec. 54, considered. See also Re Shirleys (Sask.), 29 D.L.R. 273.]

Claim for wages under sec. 27 of the Assignment Act, R.8.S. 
1909, ch. 142.

MacLean, for plaintiff.
Fisher, for defendant .
McKay, J.:—The plaintiff’s claim is for balance of salary due 

to him as manager of a company which assigned to the defendant.
He claims under a resolution of the company passed on 

February 23, 1914, in the following words and figures:—
Moved by H. D. Brown, seconded by V. I). Stead, that the salary of Mr. 

Hives, as manager for the current year, shall be $3,000.—Carried.
Par. 3 of his affidavit is as follows:—

3. At the time of the said assignment and for 8 years immediately preceding 
the said date this deponent was in the employ of Stamco Ltd. as general man-
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ager, and from January, 1, 111 14, at a salary of $300 per month, which said 
appointment as general manager was made and confirmed by resolution 
duly passed at a meeting of shareholders of the company projierly called, a 
true copy of which said resolution is herewith produced and marked as 
exhibit “A” hereto.

He was cross-examined on this affidavit, and the cross-exam
ination filed shows that this salary was continued for 1915, and 
he worked for the company up to the assignment on August 10, 
1915.

Particulars of plaintiff’s claim arc as follows:—
Salary from Jan. 1, 1914, to July 81, 1915, 19 months at $300 |ier month. 

$5,700: liess amounts received on account, $2,(MM): Balance due, 13,609.93.
Of this he claims $900, being 3 months’ salary as a preferred 

claim to be paid in priority to the claims of the ordinary or general 
creditors, and the balance, $2,709.93, to rank as an ordinary or 
general creditor, under see. 27 of eh. 142 of R.S.S. 1909, the 
Assignments Act.

He was also president and director of the company during tin- 
period for which he claims salary as manager.

Counsel for the defendant makes two objections to the claim : 
1. That the plaintiff, being a director of the assigning company, 
is not entitled to rank as a preferred creditor under sec. 27 above 
referred to. 2. That the resolution shews he was hired for tin- 
year 1914 only.

As to the first objection, the following authorities were sub
mitted in support thereof. In Re Newspaper Proprietary Syndi
cate Ltd., [1900] 2 Ch.D. 349. Re Ritchie-Hearn Co., 6 O.W.R. 
474.

The Newspaper Syndicate case was decided imdcr the Prefer
ential Payments in Bankruptcy Act (1888) sec. 1, sub-sec. (6). 
That section provides that :

All-wages or salary of any clerk or servant in respect of services rendered 
to the bankrupt or the company during four months In-fore the date of tin- 
receiving order, or, as the case may be, the commencement of the winding-up, 
not exceeding fifty |H>unds
shall be paid in priority to all other debts. And in that case it 
was held by Cozens-Hardy, J., that a managing director was not 
a “clerk” or a “servant” of the company.

The Ritchie-Hearn case was decided under sec. 56, sub-sec. 2 
of the Ontario Winding-Up Act, on the words, “clerks and otlu-r 
persons in or having been in the employment of the company in
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or about its business.” And «at 6 O.W.R., p. 470, the Master 
states:—

Then as to the expression in our Winding-up Act, clerks or other persons 
in the employment of the company, it must, 1 think, he conceded that tlie 
term "clerk” is the principal and ruling term, and that the maxim nosritnr 
a sociis must he invoked to assist in ascertaining the meaning of the general 
term "other persons." Applying that maxim to this general term requires, 
I think, that it must be interpreted as meaning persons of a companionable 
class or associate occupations, in the employment of the company—of the 
servant and not of the executive class. And that therefore one holding the 
executive or master position of "managing director" could not be classed as 
a clerk or other similar person in the employment of the company.

Sec. 27 of our Assignments Act, under which the plaintiff claims, 
is very differently worded from the above referred to sections and 
reads:—

In case of an assignment under this Act the assignee shall pay in priority 
to the claims of the ordinary or general creditors of the person making the 
same the u-agvs or salary of all /nrso ns in the employ of sueh /tenon at the time 
of the making of sueh assignment, etc., etc.

Our section does not say “the wages or salary of clerks and 
servants,” but “the wages or salary of all persons.” And, in 
my opinion, the above cases do not apply to the case at bar, and 
notwithstanding sec. 54 of eh. 72, R.S.S. 1909, the old Companies’ 
Act, I think with some hesitation this sec. 27 is wide enough to 
admit the plaintiff’s claim. And, as he has clearly established 
he was in the employ of the assigning company (which is covered 
by the word “person,” Interpretation Act, ch. 1 of R.S.S. 1909, 
sec. 6, sub-sec. 11), at the time of its making the assignment, and 
I find from the evidence that the salary of 1914 was continued for 
1915, I allow his claim.

The plaintiff will, therefore, be entitled to be paid $900 in 
priority to the ordinary creditors, and he will rank as an ordinary 
creditor for the balance of his claim: $2,709.93.

Plaintiff will be entitled to his costs. Judgment for plaintiff.

Re SHIRLEYS, LIMITED.
Saskatchewan Supreme Court, Newlands, ,/. June 6, 1910.

1. Corporations and companies (§ VI K 1—345)—Winding-up—Pre
ferred claims—Rent distrained for.

Distress for rent due, levied previous to the commencement of wind
ing-up proceedings, is not a judicial proceeding, and there is nothing in 
the Winding-up Act (R.S.C. 1906, eh. 144, sees. 22, 23, 84, amended by 
7 & 8 Edw. Vit. ch. 75, sec. 1) which prevents the landlord from realising 
on the same.

[Fuches v. Hamilton Tribune Co., 10 P.R. (Ont.) 409, distinguished. 
See also lie Jasjter (Alta.), 25 D.L.R. 84, affirming 23 D.L.R. 41 ; National 
Trust Co. v. Lccson (Alta.). 26 D.L.R. 422; Cristall v. honey (Alta.), 27 
D.L.R. 717.|
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2. Corporations and companik..- (§ VI F 2—357)—Winding-up- Pre
ferred claims -Waoeh of “clerks”- Manager.

Tin- reference to "clerks or other iK-rsons” in sec. 70 of the Winding- 
up Act (R.K.C. 1000, oh. 144), which prefers their elaiins for three months' 
wages, applies to |M-rsons in the same kind of employment as clerks, and 
does not include the manager of the company.

[See also II ins v. hn/terial Can. Trust Co. (Mask.), 20 D.L.R. 271.]

Application by a landlord to pay out money realized from 
distress.

A. U. Tingley, for landlord.
F. W. Turnbull, for Young.
//. B. Frost?, for liquidator.
Newlands, J.:—The above-named company is being wound 

up under the provisions of the Winding-up Act. Before the pro
ceedings were started, Laird, the landlord, distrained on the com
pany for rent due. After the proceedings were commenced, the 
distress was stayed, but the goods distrained on were sold by 
order of a Judge—all the rights of the landlord being reserved.

This application was then made to pay out the money realized 
from the sale of the chattels distrained on—some $600—to the 
landlord. It is opposed (1) by the liquidator on the ground that, 
under the Winding-up Act, the landlord has no preference, and 
(2) by’James Young, the manager of the company, who has a 
claim for wages, on the ground that under said Act he is entitled 
to his wages as a preferential claim.

1st. As to the claim of the liquidator. Where the rent is due 
and distress has been levied p vious to the commencement of 
the winding-up proceedings, there is nothing in the Act which 
prevents the landlord from r Using on the same. Secs. 22 ami 
23 of the Act refer only iroceedings, including distress, com
menced after the winding-up proceedings have been started. 
Sec. 84 applies only to judicial proceedings. Sub-sec. 1 of sec. 
84 provides that no lien sliall be created upon the real or personal 
estate of the company for the amount of any judgment debt, or 
of the interest thereon, by the issue or delivery to the sheriff of 
any writ of execution, or by levying upon or seizing under such 
writ the effects or estate of the company. This clearly has refer
ence only to a judgment and execution.

Sub-sec. 2 of this section provides that no lien, etc., shall be 
created by the filing or registering of any memorial or minute of 
judgment, or by the issue or making of any attachment or gar-



D.L.R.I Dominion Law Reports. 275

nishee order or other process or proceeding, if, before the pay- -SASK. 
ment, over to the plaintiff of the moneys actually levied, paid or s. C. 
received under such writ, etc., the winding-up of the business of p, 
the company has commenced. That the use of the words “pro- fV"IU h Ys»

. J.1MITK1).
cess or “proceeding in this section applies only to judicial 
proceedings is shewn by the use of the word “plaintiff.” By the Xc*1"1,1" 1 
Judicature Act the word “pla.ntiff” means a person who com
mences an action, and the same interpretation is given to this 
word in all the dictionaries; it, therefore, restricts the process 
and proceedings to actions, i.e., judicial proceedings.

In Fuchcs v. Ha?nilton Tribune Co., 10 P. R. (Ont.) 400, Boyd,
C.. gave this section, which was sec. 60 in the old-Act, a wider 
meaning. He says:—

As I read the Act, sec. 69 is fatal to this claim, because that, provides that 
no lien or privilege is created by execution or by attachment, garnishee order.
<>r other process or proceeding, if, before the payment over of the moneys made 
thereunder, the winding up of the business of the company has commenced.
This relates back to see. 12 (now see. 17), and here the winding up had 
begun on December 31. No step was taken by the landlords to assert their 
lien for rent till after the winding up had begun, and the great preponderance 
of authorities is clear that the Court will not aid tin- landlord in regard to 
rent due at that date.

I agree with the Chancellor’s conclusions in that case, but not 
with his interpretation of sec. 69 (now sec. 84). In that case ho 
says:—

No step was taken by the landlords to assert their lien for rent till after 
the winding-up had begun.

Sec. 23 (then sec. 17) would, therefore, apply and make all such 
proceedings void, and sec. 74 (then sec. 69) could not apply.

This decision is, therefore, no authority in this case, where 
the distress was made before the winding-up proceedings were 
commenced. Sec. 84 applies to proceedings commenced before 
the winding-up proceedings have been begun, and, in my opinion, 
applies only to judicial proqeedings, and sec. 23 applies to pro
ceedings—including distress—commenced after the making of the 
winding-up order.

The decisions are clear that, after a landlord has levied a dis
tress, he has a lien on those chattels for his rent due, and, there
fore, the landlord in this case is entitled to be paid the amount 
for which the goods distrained sold, all his rights having been 
reserved by the order which stayed the proceedings thereon, as 
:igainst the liquidator.
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the company, and he claims under sec. 70 of the Act :—
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Shirleys,
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Clerks or other persons in, or having been in the employment of the com
pany, etc., shall lx- collocated in the dividend sheet by special privilege over 
other creditors, for any arrears of salary or wages due or unpaid to them at

Xewlnndn, J. the time of the making of the winding-up order, not exceeding three months' 
wages.

Is a manager a clerk or other person? The reference to “other 
persons” must mean other persons in the same kind of employ
ment as a clerk.

In Re Hopkiti8on v. Newspaper Proprietary Syndicate Ltd, 
[1900] 2 Cli. 349, ( ozens-Hardy, J., said, a managing director, 
is certainly not a “clerk” of the company, and he also held that 
he was not a “servant ” of the company. A manager is no more 
a “clerk” than a managing director, ami if he is not a clerk, 
neither is he a person whose position is similar to that of a clerk.
I would also refer to He Ritchic-Hearn Co., 6 O.W.R. 474; IL 
American Tire Co., Dinyman's case, 2 O.W.ll. 29; and He Ontario 
Forge Co., Townsend's case, 27 O.R. 230.

I am, therefore, of the opinion that Mr. Young is not pro
tected by sec. 70, and that the landlord is entitled to the money 
realized in preference to him, and the order will go accordingly, 
with costs against the liquidator and Young in such proportions 
as may be fixed by the taxing master.

Judgment for landlord.

MAN.
GARDNER v. NEWTON.

ManiUdta King's Heneh, Mathers, C.J.K.H. February 28, 1916.
K. B. 1. Landlord and tenant ($ III 1) 1—95)—Stipulation as to rent in <• \<i

or assignment for creditors.
Under it lease for a term of years containing a provision, that if the 

lessee make an assignment, three months’ future rent should become due 
and payable and the lessor be at liberty to terminate the lease, does not 
entitle the lessor to rank as a creditor for the remainder of the term, above 
three months, if he does not terminate the lease.

2. Assignments for creditors ($ VIII A—05)—Claims—Unliquidated
damages—Future rent.

A provision in a trust agreement whereby the trustee was authorized 
to sell the property of the lessee and divide the proceeds among “credi
tors" does not entitle the lessor to rank for future rent, as he was not a 
creditor for such rent within the meaning of the agreement at its execu-

(Nec also Harwood v. Assiniboia Trust Co. (Sask.), 25 D.L.R. S.'tU; 
Cristall v. Ijoney (Alta.), 27 D.L.R. 717.1

Statement. Action for future rent.
7. Pitblado, K.C., and C. 7/. Locke, for plaintiff.
W. L. McLaws, for defendant.
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Mathers, C.J.K.B.:—On November 5, 1912, the plaintiff 
by indenture of lease made pursuant to the Short Forms of K. B. 
Indenture Act, “in consideration of the rents, covenants and Gardner 

agreements ” therein contained, demised and leased to the Clothes Newton
Shop, Ltd., the corner store in the Carleton building on the south- ----
east comer of Portage Ave. and Carlton St. in this city, for a term cj'k.h’ 

of 4 years and 10 months to be computed from December 1, 1912, 
and ending on September 13,1917. The rent reserved was $73,300, 
payable in monthly instalments of $1,150 from December 1, 1912, 
to November 30, 1915, and $1,450 from December 1, 1915, to 
September 30, 1917, each in advance on the first day of every 
month of the said term and the lessee was also to pay business tax, 
electric light, gas and water charges.

The lessee covenanted to pay rent, and to pay business tax, 
electric light, gas and water charges, and if it made default in 
payment of such charges they should be construed as rent and the 
lessor should be at liberty to distrain therefor.

The indenture provides for a number of events, such as default 
in paying rent or the making of an assignment for the benefit of 
creditors or in case the premises should be abandoned or should 
become and remain vacant for a period of 10 days, on the happen
ing of any of which a sum equivalent to 3 months’ rent should 
immediately become due and payable as rent, and the lease 
should, at the option of the lessor, cease and be void and the 
term granted expire and be at an end and the lessor should have 
a right to re-enter and re-lease the premises.

It also contained the usual proviso for re-entry by the lessor 
for non-payment of rent or non-performance of covenants.

The lessor on his part covenanted for quiet enjoyment and to 
heat the demised premises when necessary during the term.

The Clothes Shop, Ltd., entered into possession under the 
lease and continued in possession until April 28, 1915. On April 
8, 1915, the lessee transferred by bill of sale bearing that date all 
its goods and chattels in connection with its store business carried 
on in the demised premises, and also its book accounts, to the 
defendant Newton. The bill of sale recited that

Whereas the bargainor is indebted to certain creditors whose names are 
set out in the schedule hereto annexed and marked with the letter “A” and 
lias agreed to sell and transfer to the bargainee the goods and chattels and 
other asséts herinafter mentioned for the purpose of selling and disposing of

19—29 D.L.R.
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I lie same, and distributing the proceeds thereof pro rain among the creditors 
set out in the said schedule.

The plaintiff was named as one of the creditors in the schedule 
referred to.

At the same time the Clothes Shop, Ltd., executed under its 
seal the following document, to which also was attached as 
schedule “A” the said list of creditors:

This agreement made in duplicate this eighth day of April, A.D. 1915: 
Between the Clothes Shop, Ltd., hereinafter called “the debtor,” of the first 
part ; and Charles Henry Newton, of the City of Winnipeg, in the Province of 
Manitoba, official assignee, hereinafter called “the trustee.” of the second

Whereas the debtor is indebted to certain creditors whose names are set 
out in the schedule hereto annexed and marked with the letter “A;”

And whereas under and by virtue of a certain bill of sale, bearing even date 
herewith and made l>etween the parties hereto, the said debtor has sold and 
transferred to the said trustee certain goods and chattels, stock-in-trade, 
fixtures and fittings and book accounts mentioned in said bill of sale;

And whereas it is agreed that the said bill of sale is executed by the debtor 
and received by the said trustee on the terms and conditions hereinafter 
mentioned, via.:—

1. The said trustee shall be and is hereby declared to be the trustee for 
and on behalf of the creditors of the said debtor, whose names are set out in 
the said schedule “A.”

2. The said trustee shall have the right to sell and dispose of the said stock- 
in-trade, fixtures and fittings, book accounts, promissory notes, bills re
ceivable, and other goods and chattels referred to or described in the said 
bill of sale, or which come otherwise in his possession or power, either by 
public auction or private sale or for cash or upon terms of credit with or 
without security as the said trustee shall deem advisable or expedient, 
and shall pay and distribute the proceeds realized from and out of any such 
sale or sales, and out of the collection of book accounts, promissory notes, 
bills receivable in the manner following:—

Firstly: In payment of his costs, charges and expenses for and in connection 
with the sale and realization of such assets and the distribution herein
after mentioned together with the solicitors’ charges of and in connection wit h 
the said bill of sale and this agreement, and,

Secondly : The claims of preferred creditors, if any, and,
Thirdly: In payment pro rata among the general creditors mentioned in 

the said schedule.
3. And it is distinctly understood and agreed between the parties hereto 

that the said trustee shall not be liable to the said debtor or the said creditors, 
for any moneys, excepting such as are actually received by him, and shall not 
be liable for any loss or damage done to or any shrinkage of the said goods 
and chattels or other assets, or any part thereof, nor for any act or omission 
on the part of the said trustee, excepting such acts or omissions as 
shall amount to gross negligence, and that the said trustee shall have 
|M»wer to make any compromise or other settlement in respect of any of the 
book accounts, promissory notes, bills receivable, or choses in action which 
he may deem advisable or expedient.
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4. It is further distinctly understood and agreed that neither the bill of 
sale or this agreement shall he deemed to be in any way a satisfaction of or 
settlement of the existing liability of the said debtor to the said creditors, 
or any of them, nor shall the same prejudice or affect the present or accruing 
rights of the said creditors in respect of their claims against the said debtor, 
nor operate as a merger thereof, nor prejudice or affect any security or securi
ties now or hereafter held by the said creditors, or by any of them, but. the 
said debtor shall remain liable to the said creditors for the amount of his ex
isting indebtedness to them, unaffected by these presents, or by the said bill of

5. It is further agreed between the parties hereto that the said trustee 
may nominate, constitute or appoint any other person, firm or corporation to 
act as his attorney or attorneys, to carry out the provisions, terms or trusts 
contained in this agreement, or to act in any way in his place and stead in 
connection with this agreement or the said bill of sale as the said trustee shall 
deem advisable or expedient.

6. In order that the said trustee may know the exact amount of the claims 
of the various creditors set. out in the schedule “A” each creditor as required 
by the trustee shall forthwith make a statutory declaration verifying his 
claim against the debtor, and the debtor hereby acknowledges that no creditor 
holds any security in connection with his claim, other than the landlord of the 
debtor, VV. II. Gardner, who has the right to distrain for three months’ rent.

Roth bill of sale and trust, agreement were delivered to the 
defendant Newton.

He assumed the burden of the trust and took possession of 
the goods and book accounts, for which purpose he went upon 
the demised premises. On April 28, he sold the goods and they 
were on that day removed from the premises by the purchaser. 
He has received the proceeds from such sale and now holds same 
for distribution in accordance with the trust agreement.

The plaintiff received notice of this transfer and agreement, 
and on May 19, 1915, he sent to the trustee a statutory declara
tion made by himself proving his claim under the lease. In it 
he claimed as rent overdue up to and including April, 1915, the 
sum of $5,800, and of this he claimed that the sum of $4,600 was 
a preferred claim. He also claimed the further sum of $38,800 
being the balance still unpaid of the total rent reserved for the 
entire term, less the said $5,800 overdue.

On June 22, 1915, the assignee notified the plaintiff that under 
1 lie advice of his solicitors he would not admit plaintiff’s claim for 
838,800, and that he proposed to divide the moneys in his hands 
immediately unless the plaintiff entered an action to establish 
his right.

This action was then brought by the plaintiff against the assig-
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nee and the Clothes Shop, Ltd., for a declaration that he is entitled 
to receive his distributive share of the $38,800 as well as upon the 
portion of the claim admitted by the assignee.

It is admitted that the Clothes Shop, Ltd., vacated the prem
ises on April 28, 1915, in the sense that it no longer carried on 
business there ; but it has since that time aut horized other people 
to go into and use the premise.

The lease is still subsisting and the term demist'd still remains 
vested in the lessees, the Clothes Shop, Ltd. It was not con
tended that there had been any surrender of the lease either by 
act of the parties or by operation of law. The plaintiff has 
declined to exercise the option contained in the lease of declaring 
the same void because of the lessee’s assignment for the benefit 
of creditors and has declined to re-enter or re-lease the premises.

The question to be decided is whether the plaintiff is a 
“creditor” in respect of rent which has not become due and pay
able by effluxion of time when the trust for creditors was created 
within the meaning of the documents creating the trust.

Creditors under the Assignments Acts of Ontario, with which 
the Manitoba Act is in pari materia are those only whos» claims 
are debitum in presenti, although they may be solvendum in fatum. 
For this reason a person having a claim for unliquidated damages 
not reduced to a judgment at the time of the assignment, whether 
arising out of tort: Ashley v. Brown, 17 A.R. (Ont.) 500; Gurofski 
v. Harris, 27 O.R. 201, or breach of contract : Grant v. West, 23 
A.R. (Ont.) 533; Magann v. Ferguson, 29 O.R. 235, is not a 
creditor within the meaning of these Acts. One of the reasons 
which influenced the Courts in arriving at this conclusion was that 
the Assignments Acts make no provision whereby a person claim
ing unliquidated damages may substantiate his claim against the 
estate.

In Grant v. West, supra, Hagarty, C.J., said, arguendo, in 
answer to the argument that the claim for damages was groundless, 

The objection to the right to rank seems to me to be far deeper. There 
does not seem to be any provision in the Assignments Act allowing a person 
claiming damages to substantiate that claim against the estate.

In his judgment he states that in his opinion the word “creditor” 
is used in the Act as meaning one to whom a debt is owing- 
correlative to debtor. Osler, J., begins his judgment with tin 
statement that,—
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The point taken by the Chief Justice on the argument is, in my opinion, MAN. 
fatal to the appeal. K~B

Farther on he refers to the fact that ——
A claim for damages is nowhere in terms mentioned in the Act. Wherever Gardner 

the claimant is referred to the language seems to |>oint to a claim against one Newton
who is a debtor, a word which does not apllv describe one who is only sought ___
to lie made liable for unliquidated damages. Muthew.

Not only art1 unliquidated damages excluded from proof 
under these1 Acts, but so also are contingent claims, that is, a 
claim which may or may not ever ripen into a debt, according 
as some future event does or does not happen.

In Mail Printing Co. v. Clarkson, 25 A.R. (Ont.) 1, the judg
ment turned upon the fact that at the date of the assignment the 
contract was still wholly executory. There was no absolute 
certainty that the printing company would ever publish any 
portion of the advertising matter contracted for. It might 
under the terms of the contract refuse all the matter tendered, 
or before any space had been used and before the expiration of 
the year over which the contract extended the newspaper might 
have suspended publication. In either event, the company 
would have no claim. Upon these considerations the Court held 
that the company was not a creditor entitled to rank on the 
estate.

In Clapperton v. Mutchmor, 30 O.R. 595, the right to rank was 
denied to the plaintiff by Boyd, C., because at the date of the 
assignment his position was that he held the debtor’s guarantee1 
for the payment of certain promissory notes still current at the 
time of the assignment made by a company also in liquidation 
of which the debtor was president. The Chancellor said (p.
598):—

There was no debt in this ease at the time of the assignment. There 
would be no debt till the notes matured and default arose in their payment by 
the company. Though this time has now elapsed, and all the notes are 
overdue and unpaid, still I do not think that the status of creditor obtained 
after the assignment can entitle the plaintiff to rank with those who were 
creditors at the date of the assignment.

There the only contingency which might intervene to prevent 
the plaintiff’s claim becoming a debt payable by the assignor was 
the possibility that the maker of the notes guaranteed a company 
which went into liquidation three days after the assignment — 
would pay them when they became due.

In Carswell v. Langley, 3 O.L.R. 261, it was held tliat an
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MANl annuitant to whom an annuity of $10() per quarter had been
K. B. granted during her natural life was not a creditor having a right

Gardner to rank for future quarterly payments upon the estate of the 
Newton Krant<>r the annuity under the Assignments Act. Whether

----  or not there would ever be a debt due from the grantor to the
c.j.k.b. grantee of the annuity depended upon the contingency of the 

grantee living until the next quarterly payment matured.
Before the amendment of the English Winding-up Act 

permitting a petition to be presented by a creditor, including any 
contingent or prospective creditor, it was held tliat the won I 
“creditor” as then used in the Act did not include a person 
having a claim for unliquidated damages and that such a person 
was not entitled to present a petition notwithstanding that under 
another section of the Act “all claims against the company, 
present or future, certain or contingent, ascertained or sounding 
only in damages” were admissible to proof : Pen-y-Van Collier y 
Co., ü Ch.D. 477. It was further held that a guarantor of a debt 
of the company who liad not paid the claim was not a creditor : 
Re Vron Colliery Co., 20 Ch.D. 442, nor was a landlord such a 
creditor for accruing rent not yet payable : Re United Club and 
Hotel Co., GO L.T. 665.

The earlier bankruptcy laws contained no provision admitting 
contingent debts and those sounding in damages to proof, and tin- 
existence of such claims, it was held, did not constitute tin- 
claimants creditors entitled to rank on the bankrupt’s estât» 
diamond v. Toulman, 7 T.R. 612, (101 E.R. 1159); Hobson on 
Bankruptcy, 273. To remedy this defect in the law Acts were 
passed, 6 Geo. IV.; 1849,1861,1869 and 1883. Now all debts and 
liabilities present or future, certain or contingent are provabl» 
including unliquidated damages arising out of breach of contract 
or trust, and provision is made for valuing such claims.

The above cases all deal with the definition of the words 
“debtor” and “creditor” in particular statutes. They shew 
that in the absence of anything to indicate that a more compr 
hensive meaning was intended that which is ascribed to them in 
everyday usage is to be applied. In its largest sense “creditor 
is one who has a right to require the fulfilment of an obligation 
or contract; but its general and almost universal meaning is a 
person to whom a debt is payable. Stroud, Judicial Dictionan
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2nd ed., 433; Nicolin v. Weiland, 56 N.W.R. at 588, and all 
argument from analogy to the Bankruptcy, Assignment and 
Winding-up Acts is opposed to giving the word a larger mean
ing than that which ordinary usage attaches to it.

The definition of “creditor” as here used does not depend upon 
the construction of a statute. I must construe the deeds by 
which this trust was created according to their express terms in 
the light of all the circumstances and not to strain them to bring 
them within the alleged intention of any of these statutes.

The plaintiff by the lease divested himself of the right to the 
])ossession of the premises for the whole term subject to the right 
of re-entry on default of the lessee. The contract was completely 
executed on his part when he executed the lease. In this respect 
this case differs from Mail Printing Co. v. Clarkson, 25 A.R. 
(Ont.) 1. It is true he covenanted for quiet enjoyment and to 
heat the premises, but a breach by the landlord of either covenant 
would not terminate the lease; it would but give the tenant a 
right of action for the breach. The tenant on its part covenants 
to pay the whole rent by monthly instalments on the first of each 
month in advance. The tenant has ceased to carry on business 
on the premises, but there has been no surrender of the lease, 
and there is no evidence that the tenant is not able to pay the 
monthly instalments of rent as they fall due or that the same 
cannot be collected from it by suit. The premises still belong to 
the tenant and it may either leave them vacant or resume pos
session. If there had been no trust for creditors created by the 
tenant it is clear that the landlord’s only right would be to sue 
for the gales of rent as they came due. He would have no right 
to sue at once for the whole unpaid portion of the rent reserved, 
even if the tenant had declared that it had given up the premises 
and would pay no more rent: Connolly v. Coon, 23 A.R. (Ont.) 37.

The contention of the plaintiff is that the tenant has, however, 
conferred upon him the right to prove for, and hi that way 
possibly recover all the unpaid rent at once, without waiting for 
the expiration of the times fixed for payment by the lease. There 
was no evidence that the tenant is insolvent or unable to pay its 
debts in full or that the estate is not sufficient to pay in full all 
the creditors named, including the disputed claim of the plaintiff. 
If that be so, the plaintiff, if allowed to rank upon the estate,
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MAN' will receive the whole rent reserved long before he would have been 
K. B. entitled to it if there had been no assignment by the tenant. 

(iAKUNKH There is no contract or agreement in the lease on which a claim 
Newton *° Paym(‘nt of the whole rent in advance could be based.

Then, is there anything in the deeds to indicate that such 
C.J.K.B. was the intention of the tenant? The bill of sale recites that the 

Clothes Shop, Ltd., is “indebted” to certain “creditors” and has 
agreed to sell and transfer the goods named to the trustee for the 
purpose of sidling the same and distributing the proceeds pro 
rata amongst the creditors named. In the trust deed the Clothes 
Shop, Ltd., is designated “the debtor” throughout and Newton 
is referred to as the trustee for the “creditors.” He is empowered 
to sell the goods and to distribute the proceeds first, in payment of 
costs and charges; secondly, in payment of preferred claims, and 
thirdly, “in payment pro rata among the general creditors men
tioned in the schedule.”

By sec. 4 the agreement is not to be deemed a satisfaction of 
the “existing liability” of the debtor to the creditors nor affect 
“present or accruing rights” of the creditors in respect of their 
“claims" against the “debtor,” but the “debtor” shall “remain 
liable to the said creditors for the amount of his existing in
debtedness to them.” By sec. 6 that the “ trustee may know the 
exact amount o* the claims” of the “creditors” each creditor is 
to make a statutoiy declaration verifying his “claim” against 
the “debtor.”

Nothing can be inferred from the fact that the plaintiff's 
name was inserted in the schedule, because there was a large sum 
due and payable for rent already accrued in respect of which he 
was properly named as a creditor.

The documents contain no provision such as that found in the 
Assignments Act for ascertaining the present value of a debt 
not yet accrued by deducting interest or such as that found in the 
Bankruptcy Acts and the Winding-up Acts for ascertaining the 
present value of a contingent claim or one sounding in damages. 
Hagarty, C.J., and Osler, J., in Grant v. West, 23 A.R. (Ont.) 
533, thought the omission from the Assignments Act of a provision 
allowing a claim for damages to be substantiated indicated an 
intention that such a claim should not be allowed to rank. A 
similar inference might be drawn from the omission of such a 
provision from these deeds.
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I can see nothing to indicate that the word “creditor” in MAN-
these documents was used other than in its popular sense— K. B.
correlative to “debtor” but much to indicate that such was the Gabon*.h 
intention of the parties. The trust agreement speaks from the v- 
date of its execution. At that time no part of the disputed claim —1°N' 
had accrued due nor was there any absolute certainty that any cj‘k*b. 
future rent would ever accrue. The lease provides that if the 
building should burn down or be rendered unfit for the purposes 
of the lessen», the rent and all remedies for recovering it shall be 
at once susjiended until the premises are rebuilt. Whether or 
not in the event of injury the premises shall be rebuilt or repaired 
depends upon the unfettered will of the plaintiff. The plaintiff 
relies upon the company's covenant to pay the rent, but the 
covenant would at once cease to be enforceable if the premises 
were destroyed by fire. In view of the possibility of that event 
happening it would, it seems to me, be highly unjust and contrary 
to the contract of the parties that the plaintiff should be admitted 
to prove now for the full rent. The very most he would be en
titled to do would be to prove for the present value of his claim.
But how is that value to be arrived at even if the trust instruments 
made provision for assessing it? The premises might have been 
destroyed the next day or they may remain intact until the 
e xpiration of the lease. No tribunal, however wide its powers, 
could possibly name a sum which will certainly accrue to the 
plaintiff. It seems to me quite impossible to say that a man is 
a “creditor” even using the word in its largest sense, in respect 
of a sum of money not one penny of which may ever become 
payable.

I have found no authority directly in point, but King v.
Malcott, 9 Hare, 691, is somewhat analogous. In that case 
premises were leased for 99 years at a rent of £450 per annum.
The lease contained a covenant on the part of the lessee himself, 
his heirs and executors to pay the rent. The lessee died when 
only a small fraction of the term had elapsed, having previously 
assigned the demised premises to another, leaving a will charging 
his debts upon his real and personal estate. The lessor brought 
an action against the executors for administration and to have 
a sufficient part of the proceeds of the estate set apart and invested 
as a due provision for the payment of the rent then due or there
after to accrue due on the lease. It was not claimed as here that
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MAN~ there was an immediate right to rank as a creditor upon the
K. B. estate; all that was asked was that a sufficient portion of the

Gardner estate be impounded to provide for future rent accruing and being 
Newton unPa^ hy the assignee of the lease. In that case, as the Vice-

----  Chancellor pointed out, not only was there no rent due, but there
c.j.k.b'. was no certainty that anything ever would be due on the covenant, 

for, if the rent was paid when due, no action would ever lie, and 
the action was dismissed.

King v. Malcott, supra, was applied in He Hay tor Granite Co., 
1 L.R. Eq. 11, where a very similar application was made under 
the Winding-up Act. There a company which had become the 
lessee of a granite quarry for a term of years at an annual rent 
which it had covenanted to pay was ordered to be wound up, while 
several years of the term still remained. The landlord took out 
a summons to be admitted to prove for the future rent. As 
in the previous case the company had assigned the lease but its 
liability upon its covenant to pay still remained. The application 
was based upon sec. 158 of the Winding-up Act 1862, under 
which all claims present or future, certain or contingent, ascer
tained or sounding only in damages were admissible to proof, a 
just estimate being made as far as possible of the value of all 
claims, subject to a contingency or sounding only in damages 
The Master of the Rolls held that it was impossible to estimate tin 

. chance of the present or some future owner of the lease not paying 
the rent, the result of which would only be that the landlord 
would get back the property in the state it then was and refused 
the application. On appeal, L.R. 1 Ch. 77, the order of the 
Master of the Rolls was varied but only to this extent that the 
landlord was ixrmitted to enter a claim for the whole rent but 
only to prove for rent actually accrued due.

The next case in which the question is discussed, He Lawton 
and Colonial Co. (Hersey's Claim), L.R. 5 Eq. 561, is distinguished 
from the Haytor case by the fact that the lease had not been 
assigned but remained with the liquidator. The landlord on the 
authority of the Haytor case had been permitted to enter a claim 
for the entire future rent, but as there was then nothing in arrears, 
he could prove for nothing. The liquidator declared several 
dividends and the landlord applied for an order directing the 
liquidator to pay into Court a sum representing the dividends 
which would have been payable to him upon his total estimated
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rent for the unexpire l portion of the term to secure his dividends MAN-
as his claim matured. The Vice-Chancellor held that such a K. B.
claim for future rent was not within sec. 158 of the Winding-up (jaruneh 
Act, and refused the application. He said, at p. 566:— VT v-

* 1 \ KWTON
From the terms of this section it follows cither that the claimant has a ___

right to immediate proof and payment or . . . that he has no present Muthure
right at all. I am of opinion that he is entitled to no present right at all; or 
in other words, that the section does not apply to t he case of a lessor who has 
the lease always as an absolute security—a continual remedy by distress 
a remedy by re-entry if he desires it—who has been paid all the arrears of 
rent which have accrued due since the winding up—and with respect to whom 
it must be said that the chances of any future breaches of covenant or of there 
being or not being a sufficient distress cannot be the subject of calculation.

It would be strange, too, if his proof should be admitted and that such a 
proof and payment in competition with the other creditors should not be 
taken as a satisfaction of his remedies by covenant, distress or re-entry— 
no matter what the amount of the dividend might be; and yet there is no pro
vision in the Act providing for his giving up those rights, nor am I aware as at 
present advised that the Court could impose any such terms on him.

The reasoning of that case is distinctly against the plaintiff’s 
right to prove in this case. If a claim for future rent cannot he 
admitted to proof in a winding-up proceeding, notwithstanding 
the very wide terms of section 158 of the Winding-up Act, it 
follows that it cannot be admitted to proof under the terms of an 
agreement which contains nothing equivalent to that section.

The Judicature Act, 1875, sec. 10, made the Bankruptcy rules 
“as to debts and liabilities provable” applicable to winding-up 
proceedings. In two cases afterwards decided, viz., Hardy v.
Fothergill, 13 App. Cas. 351, and Craig's Claim, [1895] 1 Ch. 267, 
it was intimated but not decided that this change altered the law 
and that therefore a landlord’s right to prove for future rent must 
be conceded. A few months after the decision in Craig's Claim, 
supra, the point arose again lie New Oriental Corporation, [1895],
1 Ch. 753, and Vaughan Williams, L.J., held that these two 
cases hyid no application to a case where the lease is still subsisting 
and adopting the principle of Hay tor's Granite Co., supra, and 
Horsey’s Claim, he allowed a claim to be entered for the whole 
future rent, but only to prove for what was overdue, although 
the company was insolvent. This case was followed in Re 
Panther Lead Co., [1896] 1 Ch. 978, the facts of which were prac
tically identical with the Oriental Corp. case,'with this exception, 
that in the latter ease the lease was still subsisting and the lessor 
refused to accept a surrender, whereas in the Panther Lead case
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MAN. the lessor offered to do so on terms of his being allowed to prove
K. B for the loss thereby sustained, and Romer, J., intimated his

Gardner

Newton.

opinion that the liquidator should accept the offer and left it to 
the parties to carry out an arrangement to that effect. The 
Judge said if the lessor had as in the Oriental Corp. case refused

Mathers.
C.J.K.B. to accept a surrender he would have found great difficulty in 

doing more than was done by Vaughan Williams, J., in that case.
While these cases were decided under the Winding-up Act, 

they are of assistance in determining the plaintiff’.: rights in so 
far as they enunciate general principles of justice. They lay 
down this guiding principle that a lessor cannot “have both tin
rent and possession,” that is, cannot prove for future rent and 
retain his reversion with the rights of distress, action on tin- 
covenant and re-entry incident to it: Emden on Winding-up of 
Companies, 7th ed. 168.

I have, therefore, come to the conclusion, notwithstanding tin- 
very able argument of Mr. Pitblado, that upon the proper con
struction of the documents creating this trust, as well as upon 
principle and authority, that the plaintiff’s claim cannot be 
maintained. Action dismissed with costs.

ONT. STERLING LUMBER CO. v. JONES.

8. C. Ontario Supreme Court, Appellate Division, Meredith, C.J.O., and Garrou.
Maclaren, Magee and Uodgins, JJ.A. February SI, 1916.

Mechanics’ liens (§ III—10) —Priorities—Purchaser of unfinished
BUILDING WITHOUT NOTICE OF I.IENS—“OWNER.”

A purchaser of an unfinished building whose deed is registered prior 
to the registration of any mechanics’ liens without actual notice thereof 
thereby acquires a priority by virtue of the Registry Act (R.8.O. 1911. 
eh. 124), and takes the property free of the liens. Mere knowledge that 
building was going on upon the land does not amount to actual notice; 
nor can the purchaser be deemed an owner within the meaning of that 
part of sec. 2 (r) of the Mechanics and Wage-Earners Lien Act (R.S.t V 
1914, ch. 140), which depends upon privity, consent or benefit, in order 
to charge the land with the liens.

I Cook v. Koldoffsky, 28 D.L.R. 340, 35 O.L.R. 555; Marshall Hr irk Co 
v. Irving, 28 I XL. It. 404. 35 O.L.R. 542; Cut-Hale Plate Glass Co. v 
Solodinski. 25 D.L.R. 533. 34 O.L.R. 604; Orr v. It abort son. 2.1 IXL.R
17. 34 O.L.R. 147, applied. 1

Statement. Appeal by the plaintiffs from the judgment of R. S. Neville, 
Esquire, K.C., an Official Referee, upon the trial of an action to 
enforce a mechanics’ lien.

Reasons for judgment of the learned Referee, in which the 
facts are stated, were given as follows:—

This is an action brought by the plaintiffs to enforce a m<- 
chanics’ lien for the sum of $243.31 against the lands mentioned
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in the statement of claim. At the trial, the Monarch Brass Manu- ONT. 
factoring Company Limited appeared with a claim for $190.96, S. C. 

one Rodaro with another for $145.65, and the Yokes Hardware sterling 
Company with a further claim for $124.23. Ki-mber

The claims were all established in the usual way, and judgment 
will go for each of the claimants for their respective claims against 
the defendant Jones; the plaintiffs would be entitled also to liens 
upon the lands, but for the fact that the lands were sold by the 
defendant Jones to the late James Oliver, before any liens were 
registered.

The real contest between the parties is as to whether Oliver’s 
purchase from Jones has freed the property from the liens. The 
facts were diligently inquired into by counsel at the trial, and 
afterwards the cast) was argued at considerable length, all counsel 
citing authorities.

The facts may lie briefly set out. The defendant Jones was 
the owner, and he employed the various lien-holders in the con
struction of his house, or bought material from them. All the 
claims rest upon contracts or orders given by Jones. As the house 
was approaching completion, one Coates, who was finishing the 
painting work, interested himself to sell the property, and ho 
brought Jones and Oliver together, and they made a contract by 
which Oliver agreed to purchase the property.

At this time, or immediately after, Oliver was ill and was un
able to go about, but he placed the matter in his regular solicitor's 
hands for the purpose of carrying out the purchase. Mr. Oliver 
knew that the building was only just being completed; and in 
fact, when the contract was signed, there were still some little 
things to do to make the construction complete. Mr. Oliver, 
being confined to his house, left the matter entirely in his solici
tor’s hands, except for the one incident, namely, that he told his 
solicitor that Coates would report to him when the house was 
complete. He told Mr. Mitchell, his solicitor, that when Coates 
reported that the house was complete that would be satisfactory, 
and that is all that he ever employed Coates to do, so far as carry
ing through the purchase is concerned. Mitchell knew that the 
house was being completed, and he knewr that contractors, 
material-men and labourers, if not paid, would be entitled to liens, 
and in carrying through the sale ho had this in mind all the time.
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There were no liens registered, however ; and Mr. Mitchell en
deavoured to see that all claims were paid. Mr. J. A. Campbell, 
another solicitor, was acting for the mortgagee of the property, 
and was said to be familiar with the progress of the work. Mr. 
Mitchell handed to Mr. Campbell $500 for the purpose of paying 
off any claims there might be on the part of possible lien-holders, 
and I understand that the money was paid out to settle claims 
just as it was intended that it should l>c. Then it was repre
sented to Mr. Mitchell that all claims were paid, and that there 
were no liens or possible liens that might be registered. Mr. Mit
chell on the 3rd July, 1914, took a statutory declaration from the 
defendant Jones, which stated that ho (Jones) was a builder and 
owner of the promises in question, that the said premises were 
complete except the varnishing and painting of verandah floors, 
and he added that that work was being completed on the day he 
made the declaration. The declaration also said that all work and 
material were paid for, and that there were no liens and no one 
entitled to tile a lien. The man Coates, before mentioned, is the 
one whose work it was said was being completed on the day the 
statutory declaration was made, and his was one of the claims 
paid off. I think, however, it was paid not out of the $500 above 
mentioned, but out of an item of $200 which Oliver had paid over 
as a deposit when the contract of sale was entered into. Mr. Mit
chell knew that Coates was paid; and then, if the statutory decla
ration could be relied on, it was clear that there were no possible 
claims against the property.

Mr. Mitchell registered the conveyance to Oliver on the 9th 
July, 1914, and at the time he did so he believed that all claims 
had been paid upon which liens might be claimed or founded, 
and he believed the statements made in Jones’s statutory declara
tion, and acted upon this belief. No liens were registered till th< 
following month.

It is clear that Mr. Oliver himself knew of no lions. It is 
also clear that Mr. Mitchell know of no liens, and did not think 
there were any. Coates swears that he did not know of any other 
liens or claims except his own, and thought everything was paid 
for. I mention this because it was argued that Coates was Oliver’s 
agent, and that his knowledge affected Oliver. I do not think 
that he was Oliver’s agent in any respect except as 1 have mention- 
tioned before.
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The conclusion that I have come to is, that Oliver was an inno
cent and bond fide purchaser for value of the lands in question 
without having either knowledge or notice of any liens then exist
ing, and that he paid over his purchase-money and took his con
veyance and registered it, through his solicitor, in the full belief 
that there were no liens against the property, his solicitor having 
the same l>elief and acting in the manner I have already set forth. 
I think that Oliver is entitled to hold the property freed of all 
liens, and that his executors, who are defendants, must succeed 
in this action.

The plaintiffs’ appeal was on the following grounds:—
(1) That the judgment was contrary to law and the weight 

of evidence.
(2) That the Referee should have found that the plaintiffs 

were entitled to a lien upon the lands in question, having fulfilled 
all the requirements of the statute in that behalf to entitle them 
to such lien, in respect of the materials furnished: and that the 
plaintiffs’ said lien could not be destroyed by a sale or conveyance 
of the said lands.

(3) That the said James Oliver was fixed with notice of the 
existence of the said lien and must he held to have taken subject 
thereto.

(4) That the learned Referee erred in holding that the plain
tiffs were not entitled to a lien against the interest of the said 
James Oliver, when they had registered, within the thirty days 
immediately following the last delivery of materials, their lien in 
respect of the same.

(5) That the said James Oliver could not relieve himself from 
liability by accepting a declaration, as to the absence of liens, 
made by the defendant Jones.

D. Inglis Grant, for appellants.
R. G. Agnew, for defendants the owners, the respondents.
The judgment of the Court was delivered by
Hodgins, J.A.:—The Official Referee finds that neither the 

purchaser, Oliver, nor his solicitor, nor his so-called agent, Coates, 
had any actual notice of any liens or claims for liens when the 
purchase by Oliver was completed. , This opinion is justified by 
the evidence, which satisfies mo that every reasonable and proper 
orecaution was taken to avoid, if diligence could accomplish it,
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the very jKJsition in which the appellants seek now to put the buy
er’s personal representatives.

The purchase by Oliver was of an unfinished building to be 
taken over by him from Jones, the building owner, “as soon as 
house is completed to inspector’s satisfaction.” This was done, 
the deed registered and the money paid, about two weeks before 
the liens were recorded. Counsel for the appellants did not dis
pute the good faith of Oliver, nor of his solicitor, but relied on the 
provisions of the statute as preserving the priority of their lien, and 
those of the other lien-holders, over the deed. The ground urged 
was that, the lien having attached by the doing of the work and 
the supplying of materials, the language of sec. 21 of the Mechanics 
and Wage-Earners Lien Act, R.S.O. 1914, ch. 140, “Except as 
herein otherwise provided those Acts” (t'.e., the Registry Act and 
the Land Titles Act) “shall not apply to any lien arising under 
this Act,” took the lien out of the provisions of those Acts so far 
as they enacted that registration was necessary to preserve 
priority.

This view is not new, but the current of authority has steadily 
set against it, and, in addition to the cases referred to on the argu
ment, I may mention In re Craig (1883), 3 C.L.T. 501, a decision 
of Proudfoot, J., contrary to his dissenting view in Hynes v. Smith 
(1879),27 Gr. 150,and McNamara v.Kirkland (1891), 18 A.R.(Ont.) 
270, where the meaning of the exception is specially discussed. 
Recently the decisions in the Appellate Division have adhered 
to the view that priority of registration, in the absence of actual 
notice, must prevail. See Cook v. Koldoffsky 28 D.L.R. 346. 35 
O.L.R. 555, and Marshall Brick Co. v. Irving, 28 D.L.R. 464, 35 
O.L.R. 542.

There is not in this case any actual notice of the liens brought 
home. Knowledge that building is going on upon the lands is 
not enough. This is established by decisions beginning in 1878: 
Richards v. Chamberlain (1878), 25 Gr. 402. Nor can it be suc
cessfully contended that Oliver comes within that part of the 
definition of an owner which depends upon privity, consent , or 
benefit, so as to render the land in the hands of his representatives 
subject to the liens.

The cases of Gearing v. Robinson (1900), 27 A.R. 364, and 
Slattery v. Lillis (1905), 10 O.L.R. 697, have definitely determined
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that, in the language of the present Chief Justice of Ontario (10 
O.L.R. at p. 703) “there must be the request, the furnishing of the 
materials in pursuance of that request either upon the owner’s 
credit or on his behalf or with his privity or consent or for his direct 
benefit. If, in addition to the request, one or other of these alter
native conditions exist . . the lien is created in favour of
the material-man.”

This has been in effect followed in Cut-ltate Plate Glass Co. v. 
Solodinski,25 D.L.It.533,34 O.L.R.604,Orr v. Robertson, 23 D.L.It. 
17, 34 O.L.U., 147, and in the case of Marshall Brick Co. v. Irving, 
already referred to. It is quite possible to give a reasonable inter
pretation to the words in the definition (sec. 2 (c) ) “all persons claim
ing under him or them whose rights are acquired after the work 
or service in respect of which the lien is claimed is commenced or 
the materials furnished have been commenced to be furnished,” 
without infringing this principle. See Reggin v. Manes, 22 O.R. 
443, and Blight v. Ray (1893), 23 O.R. 415. But, if Oliver comes 
within this definition by virtue of his deed from Jones, as lie seems 
to do, his protection is found, as already indicated, in the Registry 
Act.

The appeal should be dismissed with costs.
A ppeal dismissed.

HOWARTH v. ELECTRIC STEEL AND METALS CO.
YOUNG v. ELECTRIC STEEL AND METALS CO.

Ontario Supreme Court, Sutherland, J. February 8, 1916.

Electricity (§ III A—1G)—Liability op power commission—Defective 
wiring—Injuries to employees.

For injuries sustained by an employee of a steel company, through an 
explosion in a transformer station, the Hydro-Electric Lower Commis
sion of Ontario was liable, the explosion having occurred through the 
negligence of those employees of the Commission who made tlie in
stallations in the station. The consent of the Attorney-General to the 
bringing of an action against the Hydro-Electric Power Commission of 
Ontario entitles the Supreme Court to pronounce judgment against the 
Commission.

[Graham v. Commissioners, 28 O.R. 1, Roper v. Public U’oriks Commis
sioners, [1915J 1 K.B. 45, distinguished.|

The first action was brought by Minnie Howarth, mother and 
administratrix of the estate of Ambrose Howarth, deceased, 
against the above-named company and the Hydro-Electric 
Power Commission of Ontario, to recover damages for the death 
of her son, from injuries sustained in the transformer station of 
the employers of the deceased, the defendants the Electric Steel
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and Metals Company Limited, at the town of Welland, by the 
explosion of an oil-switch.

The second action was brought against the same defendants 
by one Young, also employed by the defendant company, who was 
injured by the same explosion.

A. C. King stone, for plaintiffs.
G. Lynch-Staunton, K.C., and G. B. Burson, for defendants the 

Electric Steel and Metals Company Limited.
M. II. Ludwig, K.C., for the defendants the Hydro-Electric 

Power Commission of Ontario.
Sutherland, J. :—These two cases were, by consent of counsel, 

tried together, the evidence in the main being applicable to both.
The actions arise out of an explosion, on the 17th October, 

1914, of the oil-switch in the transformer station of the defendants 
the Electric Steel and Metals ( 'ompany Limited at the town of 
Welland, as a result of which Ambrose Howarth, one of their 
employees, was so injured that he soon afterwards died, and the 
plaintiff Young, another employee, was also injured.

The Howarth action was commenced by writ dated the 141 h 
January, 1915, the plaintiff being Minnie Howarth, the mother 
of the deceased man, Ambrose Howarth, and suing originally as 
his parent. At the trial, an application was made to amend so 
that she should sue as administratrix of the estate of her deceased 
son, instead of as parent, which application was granted.

The other action is brought by the injured man, Young.
In the Hôwarth action, the plaintiff says that the facts arc 

“that the explosion was caused by the negligence, carelessness, 
and incompetence of the persons employed by the said defendants 
the Electric Steel and Metal Company Limited, in making the 
connection of high tension wires heavily charged with electric 
current to the furnace transformer on the said defendants’ prem
ises; and that the defendants the Hydro-Electric Power Commis
sion of Ontario, their officers, agents, and workmen employed 
by the defendants the Electric Steel and Metals Company Limited, 
wrongfully and negligently connected the high tension wires in 
such an unskilful manner as to cause a very high and excessive 
current of electricity to flow into the said oil-switch, thereby 
causing the explosion above referred to. The plaintiff further 
says that in any event the electrical appliances at the said defen-
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dant company’s transformer house were defective for the purposes 
for which they were used, and no proper inspection had been 
made of the said electrical appliances before the electric current 
which caused the explosion had been turned on; and that, had a 
careful, thorough, and proper inspection been made of the said 
appliances in use at the said plant at the time, the said current 
would not have been permitted to escape, and the said explosion 
would not have occurred.”

The defendants the Electric Steel and Metals Company 
Limited, on their part, deny that the explosion was caused by 
any negligence, carelessness, or incompetence on their part, or 
that the electrical appliances owned by them were defective. 
They also say that the deceased man was not acting within the 
scope of his employment at the time he was injured, and was not 
in the transformer house at the time by reason of the order or 
directions of the company’s superintendent or any other person 
in their service to whose orders the deceased was bound to and 
did conform. They also say that, if the electrical appliances 
owned and installed by the defendants the Hydro-Electric Power 
Commission of Ontario were defective, or if no proper inspection 
was made, it was the fault of their co-defendants, the Hydro- 
Electric Power Commission of Ontario, who, under their contract 
with the Welland Power Commission, were to supply and install 
all appliances, wiring, etc., up to the transformer on the high 
tension side, and provide such inspection as was necessary. They 
also deny that the Hydro-Electric Power Commission of Ontario 
were employed by them for th'c installation of the high tension 
wiring, oil-switches, etc., these appliances being the property of 
the Hydro-Electric Power Commission of Ontario, under a con
tract signed between them and the Welland Power Commission, 
whereby they were owned and installed by that Commission— 
the defendants the Electric Steel and Medals Company Limited 
having an option to purchase- them, should they desire to do so.

The defendants the Hydro-Electric Power Commission of 
Ontario deny that the explosion of the oil-switch was caused in 
consequence of their negligently connecting the high tension 
wires with it. They also deny that the electrical appliances at 
the transformer house were defective for the purposes for which 
they were intended to be used, or that proper inspection was not 
made thereof before the electric energy was turned into the oil-
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switch. They also plead that the injuries sustained by the 
deceased man were the result of his own negligence, and not of 
any negligence on their part, and that he was not acting within 
the scope of his employment when injured, and was not present 
in the station at the time of the explosion by their order or direc
tion or that of any person in their service to whose orders he was 
bound to and did conform.

In the Young action, the plaintiff says that the defendants 
the Hydro-Electric Power Commission of Ontario were engaged, 
on behalf of the defendants the Electric Steel and Metals Company 
Limited, in installing a new electrical system with high tension 
wires at their transformer station in Welland, and that, on the 
date named, while doing so, and before carefully and prudently 
completing the installation, the defendants the Hydro-Electric 
Power Commission of Ontario, wrongfully and negligently and 
without due inspection, turned on the electric current, thereby 
causing an excessive current to go into the oil-switch, and causing 
an explosion therein. He also says that the premises of the 
defendants were thereby rendered dangerous and unsafe for the 
officers and employees of the defendants the Electric Steel and 
Metals Company Limited, and in particular himself.

The defendants the Electric Steel and Metals Company 
Limited, in answer to the plaintiff Young's claim, say that, under 
a contract between the defendants the Hydro-Electric Power 
Commission of Ontario and the Welland Power Commission, th< 
former own the electrical system complained of by the plaintiff 
the Electric Steel and Metals Company Limited having only an 
option to purchase it. They also say that if, therefore, the said 
installation was not carefully completed, or if no proper inspection 
thereof was made, or if the current was negligently turned on. 
or if the premises were rendered unsafe, it was the fault of til- 
defendants the Hydro-Electric Power Commission of Ontario.

The defendants the Hydro-Electric Power Commission of 
Ontario deny that the injuries of the plaintiff were caused by their 
negligence or that of their employees. They also say that tl 
electrical system was carefully installed and inspected befoi 
the current was turned on, and that the plaintiff was not 
injured by reason of an excessive current having entered the 
oil-switch. They also say that the plaintiff was not present
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at the transformer station at the time of the explosion by the 
invitation, direction, or order of these defendants, or of any 
person in their service to whose orders he was bound to conform 
and did conform. They plead that his injuries were sustained 
through his own negligence.

The work on the transformer station in question came to be 
done in thé following way. The steel company, desiring to be 
supplied with power, entered into negotiations early in 1914 with 
the Hydro-Electric Power Commission of Ontario. It then being 
necessary for them to purchase a transformer, they obtained a 
written proposal, dated the 20th January, 1914, from the Canadian 
Crocker-Wheeler Company Limited, which they accepted on the 
27th January, 1914, and under which the Crocker-Wheeler 
company agreed to furnish them with : “Alternate lC\ One (1) 
—900 K.V.A. 45700 (Star), 26400 (delta) volts to 90-100-110 
volts, three phase, 25 cycles, oil insulated, water cooled trans
formers.” And part of the data as to the transformers incor
porated in such proposal is as follows: ”900 K.V.A. 25 cycles, 3 
phase, 45700 star connected high tension 26400 delta connected 
low tension 100 volts. Taps to give 90,110 volts on low tension. 
This transformer is wound to operate with the high tension ter
minals star connected for a line voltage of 45,700 volts and with a 
low tension terminals delta connected for a line voltage of 100 
volts.”

Correspondence followed between the steel company and the 
Hydro-Electric Commission of Ontario about the plan of their 
transformer station and the location therein of the transformer. 
A transformer is an apparatus which, by the utilisation of the 
phenomena of magnetic induction, is used for the changing of 
the ratio of electric potential from a higher to a lower value, or 
vice versâ. This is done by allowing the electric current to pass 
through an insulated coil of wire of a different number of turns, 
the coil being wound so as that it partly surrounds an iron core. 
The secondary or low tension current, which is entirely separate 
and distinct from the primary or high tension current, passing 
through the above coil, is generated in a second coil on the same 
iron core, and frequently in close mechanical relationship to the 
primary current.

While it is the Hydro-Electric Power Commission of Ontario
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who build the extension line necessary to supply the power, 
and supply and erect the apparatus to carry it to the customer, 
the actual contract for the sale and purchase of the power is made 
with local power commissions, of which there was one at the town 
of Welland.

The Hydro-Electric Power Commission of Ontario got in 
touch with this local commission, and on the 12th April, 1914, 
the local commission passed the following resolution : “That the 
Hydro-Electric Power Commission of Welland request the Hydro- 
Electric Power Commission of Ontario to build an extension line 
to the plant of the Electric Steel and Metals Company Limited, 
also to install the necessary equipment to be used in supplying 
power to the above-named concern. The said line and equipment 
to be subject to be taken over by the Welland Hydro-Electric 
Power Commission at any future date that they may be desired 
to do so.”

In consequence, on the 16th April, the Hydro-Electric Power 
Commission of Ontario wrote to the steel company as follows: 
“The Hydro-Electric Power Commission of Welland have passed 
a resolution requesting the Hydro-Electric Power Commission 
of Ontario to build the extension of lines necessary to supply 
power to the plant of the Electric Steel and Metals Company 
Limited, and also to install the necessary switches and equipment 
to supply this power up to the transformers which are to lie 
installed by your company. That part of the apparatus which 
under ordinary conditions would be installed by your company 
and is to be installed by the Hydro-Electric Power Commission 
of Ontario, will have to be charged for in the monthly power bills 
of the Welland Commission, i.e., interest and sinking fund on the 
necessary investment, the understanding being that your company 
have the privilege of purchasing this equipment at any future 
time that they-may decide to do so.”

To this the steel company replied on the 20th April as follows: 
“We beg to acknowledge receipt of your favour of the 16th inst. 
notifying us of the resolution of the Hydro-Electric Power Com
mission of Welland requesting the Hydro-Electric Power Com
mission of Ontario to build an extension to the necessary lines to 
supply power to our plant, also to install the necessary switches 
and equipment to supply power up to the transformers. We are
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quite agreeable to the arrangement you mention, that the part 
of the apparatus which is usually installed by the company will 
in this instance be supplied by the Ontario Hydro-Electric people," 
etc.

These letters indicate what appears to be the practice, namely, 
that, while local hydro-electric commissions enter into contracts 
for the sale of power, they look to the Hydro-Electric Power 
Commission of Ontario to undertake and perform such part of 
the work as they are obliged under the contract to do, and so in 
the* present case the Welland Power Commission arranged with 
and looked to the Hydro-Electric Power Commission of Ontario 
to do the work mentioned. The construction of the line was 
thereupon commenced by the Hydro-Electric Power Commission 
of Ontario; the actual work of constructing the apparatus outside 
and inside of the transformer station and up to the transformer 
being placed by them in the charge of one Miller, said to have 
been a competent electrical construction expert. He was appar
ently given no written instructions, and it is said that his instruc
tions were that he should do the high tension construction work.

The duty of inspecting the high tension construction work was 
placed in the hands of an electrical engineer named Johnston, em
ployed »by the Hydro-Electric Power Commission of Ontario.

The transformer was delivered by the Crocker-Wheeler 
company at the premises of the steel company, and was set up in 
the transformer room, in its designated place. It appears that 
the steel company was desirous of having the Hydro-Electric 
Power Commission of Ontario do the secondary wiring ‘for the 
service transformer. Accordingly, on the 23rd July, 1914, they 
wrote to the Chief Engineer as follows : " We hope you are not 
overlooking the wiring of our transformer room. We are not 
sure whether this will be done by the local Hydro-Electric Com
mission or by your men, but we think this work should be pro
ceeded with immediately, so there will be no risk of a delay from 
this end when the power is on the spot." And again, on the 1st 
September, the steel company wrote to the Hydro-Electric Power 
Commission of Ontario as follows: "Your Mr. Miller, who is 
working in our transformer house, appears to have had no instruc
tions to put in the secondaries for the service transformer; and, 
as we should like you to arrange to do this work, we shall be glad
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if you will give him instructions.” On the 3rd September, the 
Hydro-Electric Power Commission of Ontario wrote to the steel 
company as follows: “In reply to your favour of the 1st inst., 
in which you state that you would like us to arrange to do the 
work in connection with the secondary wiring for the service 
transformers, our instructions from the Welland Hydro-Electric 
Commission were to do the 46,000 volt work only, and our work 
has been arranged accordingly. In fact, we pointed out to 
you in one of our letters some time ago that it was our under
standing that you were to do all the secondary wiring. If it were 
not for the fact that we have work mapped out for Mr. Miller 
which is urgent, we would only be too pleased to undertake this 
work for you on a cost basis.”

The steel company thereupon proceeded to do the secondary 
wiring. The work of setting up the transformer and of doing 
this wiring was under the charge of the plaintiff Young, an elec
trical engineer employed by the steel company, and the actual 
work was in part done by the deceased man Howarth, an electrical 
mechanic.

The transformer is about eight feet high, oval in shape, and 
about seven feet across. The object of the transformer is to 
secure safety by the separation of the high potential primary 
circuit and the low potential circuit, any contact between the two 
in the converter being a source of danger. This transformer is 
w hat is known as the oil insulated one, and care is required that it 
shall lx1 filled with the proper kind of oil. For the purpose of 
leading the high tension wires into the transformer so as to connect 
therein with the high tension coils, there are what are known as 
“bushings," or what may be termed insulated pipes through which 
the high tension wires arc brought dowm to the top of and intro
duced into the transformer. Below the top of the transformer 
and inside thereof is a board called the terminal board. The 
bushings are carried through holes in the top of the transformer, 
and in the terminal board and through them the high tension 
wires are brought into the transformer, where they are “con
nected up,” as it is termed, with the high tension coils, by tying 
the ends with nuts or other appliances. The holes in the terminal 
board are numbered, and it is said that the difficulty arose and 
the explosion resulted from the fact that the high tension leads



29 D.L.R.] Dominion Law Reports.

had been connected to points “three” on the terminal hoard 
instead of to points “one.”

The evidence of an electrical engineer, named William Gordon 
McGhie, who examined the transformer shortly after the ex
plosion, puts the matter in this way:—

“Q. 40. What is underneath the boards? A. Immediately 
underneath the boards are the leads that lend down to the windings 
of the transformer; the points ‘three’ are connected underneath 
the board by solid copper, which does not go through the windings, 
and which caused in this case a dead short circuit, or, in electrical 
terms, a high tension neutral.

“Q. 41. The high tension wires arc brought how into the 
transformer? A. Through the high tension bushings.

“Q. 42. They go first through the oil-switch? A. The oil- 
switch is there to allow' the circuit to Ije broken safely and to 
prevent arking. The switch will trip out in case of overload. In 
order to break a switch of that high tension you have to have it 
immersed in oil; there would be too much arking if you broke it 
in the air.

“Q. 43. These high tension wires wire connected at points 
‘three’? A. Yes.

“Q. 44. And thereby caused a short circuit by reason of the 
copper underneath? A. Yes.

“Q. 45. Where should they have been connected? A. The 
high tension should have been connected to ‘one’ as shewn on 
the diagram.

“Q. 46. What kind of a transformer do you call this? A. Oil 
immersed, water cooled, three face, furnace transformer.

“Q. 47. Were any defects found in the transformer? A. The 
transformer was practically as good as when it was shipped from 
the shop.

“Q. 48. As far as the transformer wras concerned, was it in 
safe condition? A. Yes, sir.

“Q. 49. Nothing defective about it? A. No, sir.
“Q. 50. What was the result of the short circuit? A. The 

oil-switch w'ould be so heavily overloaded it would not be able to 
break the circuit safely. It would cause such a large ark inside 
the switch, it would cause an explosion; in this case it was the 
bottom of the oil-tank that was blown out.
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“Q. 51. Was that evident from the examination you made? 
A. Yes. I was more interested in the transformer, but I saw 
that the oil-switch was blown out. There were three; oil-switches, 
and they were all blown out.

“Q. 52. That would be dangerous? A. Yes, sir.
“Q. 53. Why were the oil-switches not serving their purpose? 

A. They are only supposed to be put to a certain capacity. Due 
to the short circuit, they were so overloaded, they could not be 
expected to serve their purpose.

“Q. 54. What caused the overload? A. The overload was 
caused by the current which flowed through the short circuit.”

Upon all the expert evidence, it appears plain, and indeed it 
was practically admitted, that the cause of the explosion was this 
wrung connection. If the transformer fails to perform its func
tions, and the high potential current passes into the interior 
wiring, an explosion in the oil-switch is a natural result. It was 
the duty of either the steel company or the Hydro-Electric Power 
Commission of Ontario, through its officials, to exercise a high 
degree of care in making this connection and to inspect this par
ticular part of the work before the power was turned on. The 
steel company had bought the bushings with the transformer, but 
it appears from the evidence that Miller put them up.

On the 23rd July, the steel company wrote to Mr. Gaby, the 
Chief Engineer of the Hydro-Electric Power Commission of 
Ontario, and said: “We hope you arc not overlooking the wiring 
of our transformer room; we arc not sure whether this will be done 
by the local Hydro-Electric Commission or by your own men, 
but we think this work should be proceeded with immediately 
so there will be no risk of a delay from this end when the power is 
on the spot.”

On the 27th July, the Hydro-Electric Power Commission of 
Ontario wrote to the steel company, and among other things 
said: “We understand that you have the transformers and oil- 
switches on the job complete with bushings assembled.”

On the 1st September, the steel company acknowledged a 
letter from the Hydro-Electric Power Commission of Ontario, 
in part as follows: “We beg to acknowledge receipt of your favour 
of the 21st Aug., in which you asked us to supply you with copies 
of all correspondence which passed between the Canadian West-
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inghouse Company Limited and ourselves, on the subject of the 
oil-breakers.”

On the 24th September, the Hydro-Electric Power Commission 
of Ontario wrote to the steel company: “We have instructed our 
Mr. G. H. Miller to forward to you from the Electric Steel and 
Metals station at Welland samples of several lots of transformer 
oil.”

On the same day, they wrote to Miller as follows: “Confirming 
’phone message of the 23rd by W. Amos, we ask you to forward 
to our Mr. Dobson, Toronto Laboratory, Strachan avenue, by 
express, quart samples of oil carefully taken from the 900 K.V.A. 
transformer, each of the 100 K.V.A. transformers, and from the 
oil for the current and potential transformers. It will l>e satis
factory for you to fill with oil and to place in service the current 
and potential transformers without first drying them out, since 
you state that you have closely inspected the transformer wind
ings and can detect no moisture on them.”

On the 14th October, Johnston made a written report to the 
Hydro-Electric Power Commission of Ontario, in which he said: 
“I have instructed Mr. Miller to be in Welland on Friday the 16th 
to complete erection, so that the station can be made alive for 
service1 on Saturday morning. Mr. Turnbull says expects power 
on Saturday morning the 17th. I expect to be in Welland some 
time Friday to see that station is O.K.” Turnbull is the president 
of the steel company.

On the 17th October, Johnston seems to have considered that 
the work which the Hydro-Electric Power Commission of Ontario 
had to do in connection with the high tension wiring and installa
tion had been completed. His evidence is that he had inspected 
all the high tension work done by the Hydro-Electric Power 
Commission of Ontario up to the transformer. In the trans
former room on that day, and at the1 time of the accident, were 
Miller, Howarth, Young, a man named Lefevre, and Johnston. 
The latter says he did not inspect the furnace transformer, as he 
did not consider it was part of his duty to do so.

Mr. Gaby, the Chief Engineer of the Hydro-Electric Power 
Commission of Ontario, gave evidence at the trial and said that all 
of the high tension work should be inspected before the power was 
turned on, and that, if this were not done, the insirector would
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not be doing his duty or carrying out the Commission’s instruc
tions; also, that it is the usual custom to turn on the power after 
inspection. He said, also, that a man who was near the apparat us 
when the power was about to be turned on should know it, as 
there was apt to be danger, and the closer he was the greater the 
danger. He said that he would let those know who had business 
to know and might be near when the power was about to be turned 
on.

Johnston says that Young asked him when he was going to 
turn the current on, and he replied, “Some time to-night,” and 
as soon as he could get sufficient oil for the service transformer 
switch. This was a switch that had to do with the service trans
former, but not with the furnace transformer. He said he asked 
Young if his furnace transformers were all right, and Young 
replied “Yes,” and that thereupon he said, “We can turn on the 
current in five minutes,” and went over to the transformer house, 
Young following him. Young says that Johnston said to him, 
“Are you ready?” and he replied “Yes,” meaning as to his part 
of the work, namely, the low tension wiring of the transformer. He 
says that Young did not say he was going to make a test. Ho 
also says that he knew the power was going to be turned on, 
but expected to have some further warning. Johnston further 
says that he then did what was necessary to prepare to turn on 
the current, all the men mentioned being present and able to see 
what he was doing. While he thinks that the men knew that he 
was about to turn on the power, he cannot say that he gave them 
a definite; warning or notice to that effect. He says that he then 
went to the lever for opening the oil-switch, which was on the 
outside of the wall in the furnace-room, and that, when he pulled 
the remote control-switch and the current came on, there was an 
explosion, the oil in the switches was ignited and scattered around, 
and the men were burned and injured thereby.

It appears that Miller and Lefevre also died as a result of 
their injuries.

The work had been practically all done before the actual 
written agreement between the Welland Power Commission and 
the steel company was executed. It is dated the 15th October, 
1914, and provides for the steel company taking power exclusively 
from that Commission from the date thereof to the 19th December, 
1929. It contains, among other terms, the following:—
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“2. (j) The customer shall erect a sub-station approved of by 
the Commission, and shall supply, install, and operate the elec
trical equipment in the same manner as instructed by the Com
mission. The customer shall be responsible for the proper in
spection and maintenance of all this station equipment, except 
such as has been installed by the Commission.”

i >\ l.
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“3. (e) The customer shall select and use transformers and 
apparatus suitable to receive the electric power produced by the 
apparatus of the Commission . . . all apparatus, machinery,
and wiring to be approved of by the ( ommission.”

The first important question for me to determine is, who 
actually took the high tension wires through the bushings in the 
top of the transformer and through the holes in the terminal 
board, and connected them with the high tension wires under
neath?

Two men at the trial testified that they saw Miller doing work 
inside the top of the furnace transformer, which would seem to 
point plainly to his having made the connection. One of these 
is the plaintiff Young, and the other is a labourer named Thompson.

Electric 
Steel and 
Metals Co.

Sutherland. J.

At the inquest, which was held soon after the accident, and 
when he was still suffering severely from his injuries, Young was 
asked whether Miller had made the connections inside the trans
former and through the terminal hoard, and his evidence then 
appears to have been as follows : “I presume he did the connecting 
. . . I could not say.” At the trial before me lie said: “I 
saw Miller with his hands through the holes. It was a work of 
feeling more than seeing. He made the connections. . . .
This was a month or six weeks Indore the accident.” lie en
deavoured to explain the apparent discrepancy in his evidence 
by stating that at the inquest he was still suffering so badly that 
his mind was in a state of confusion, and ho could not recollect 
clearly what had occurred.

Thompson, at the inquest, in reply to a question, “Had Miller 
anything to do with the putting in of the transformers?” gave the 
answer, “I don’t know, I never saw him do anything like that.” 
At the trial he said that he saw Miller fixing wires in the trans
former room. He also said : “ He fetched the big wires from above 
and connected them with the small wires in the hole ; he was work
ing with the wires in there, the thick wires outside and small ones
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inside, about an hour with his hands in the hole, on one day about 
a month before the accident.” He was also asked certain ques
tions and gave the following answers at the trial:—

“Q. Did you tell about the bushings and the wiring in con
nection with it at the inquest? You mentioned that at the 
inquest didn't you? A. I think so, I am not sure.

“ Q. You were examined all about this at the inquest? A. Yes.
“Q. You told it all at the inquest? A. Yes.
“Q. Explained what you arc telling now? A. Yes, just the 

same.”
The contention on behalf of the Hydro-Electric Power Com

mission of Ontario is, that the expression “up to the transformer” 
is to be construed to mean that it was no part of their duty to 
take the high tension wires into the transformer at all. While the 
word “to” has various meanings, such as “in a direction toward " 
or “toward and ending at,” it seems to me that in the present case 
it must mean more than this. The ])ower was to be supplied by 
the Hydro-Electric Power Commission of Ontario. The work of 
the Commission was not effective for the purpose of introducing 
the power until their high tension wires were brought into contact 
with the high tension wires inside the transformer and these were 
tied together. The introduction of the high tension wires into 
the transformer, and bringing them in contact with the high ten
sion wires therein, and tying these together, was an important 
mechanical work and one which might be the occasion of great 
danger unless properly done. It was the Hydro-Electric Power 
Commission of Ontario which was furnishing the high tension 
current and. erecting the apparatus for that purpose. They seem 
to require and are given extensive powers under the Act. They 
are equipped with skilled and competent men to construct, 
install, and inspect. It seems to me that—the contract not being 
clear as to who was to make the connection within the trans
former of the high and low tension wires, and it having been found 
by me that Miller, having erected the bushings, carried them 
through the top of the transformer, thereby bringing the high 
tension wires into it, and made the connection therein between 
the high tension wires—the principle enunciated by Lord Black
burn in Mackay v. Dick (1881), G App. Cas. 251, at p. 2G3, can 
well be applied. This is what he says: “I think I may safely say,
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as a general rule, that where in a written contract it appears that <)NT" 
both parties have agreed that something shall be done, which S. C. 
cannot effectually be done unless both concur in doing it, the How a urn 
construction of the contract is that each agrees to do all that is *'•

Steel and 
Meta is Co.

necessary to be done on his part for the carrying out of that thing, 
Metals Co.;though there may be no express words to that effect. XVhat is

the part of each must depend on circumstances.” ^
While the evidence of Young and Thompson is perhaps nut Steel and 

as satisfactory as it might be, I am unable to discredit them where Co

they say in definite terms that they saw Miller making the con- Sutherland, j. 

nections or doing the work which must obviously have been for 
that purpose. 1 find, therefore, as a fact, that he made the con
nections, and did so in the course of the work of which he was in 
charge, as construction foreman for the Hydro-Electric Power Com
mission of Ontario. I am unable to see from the evidence that, 
before turning on the power, Johnston made that careful inspec
tion of the transformer, and the connection between the high and 
low tension wires therein, that, in the circumstances, it was 
proper for him to make. Young and Howarth had been engaged 
in setting up the transformer and in doing work upon it, and I 
am unable to sec that there was any negligence on their part in 
being present in the transformer room of their employers, the 
steel company, at the time the accident occurred. It was, I 
think, the duty of Johnston to warn them specifically, before 
turning on the ]lower, to keep a reasonably safe distance from the 
furnace transformer and switches.

Upon these findings, I come to the conclusion that the explosion 
occurred through the negligence of the employees of the defend
ants the Hydro-Electric Power Commission of Ontario, and that 
these defendants are liable in damages, unless a defence set up 
by them is available as an answer. This defence is that, as the 
Commission is an “emanation from the Crown or an agent of 
the Crown,” discharging duties in the interest of the public and 
without profit, it cannot be made liable for an act of negligence 
such as that in question herein. The Power Commission Act is 
R. S. 0. 1914, ch. 39. Counsel for the plaintiff referred to the 
Interpretation Act, R. S. O. 1914, ch. 1, sec. 27: “In every Act, 
unless the contrary intention appears, words making any asso
ciation or number of persons a corporation or body politic and 
corporate shall (a) vest in such corporation power to sue and be
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sued, to contract and he contracted with by their corporate name, 
to have a common seal, ” etc. In both the original Act creating 
the Hydro-Electric Power Commission of Ontario, namely, 1907, 
7 Edw. VII. ch. 19, and in the present Act, a Commission is created. 
Nowhere, however, are they expressly made a corporation or body 
politic and corporate. But under the present Power Commission 
Act, there is a section (1G) in the same terms as sec. 23 of the 
original Act, and to the following effect: “Without the consent 
of the Attorney-General no action shall be brought against the 
Commission or against any member thereof for anything done 
or omitted in the exercise of his office.” It is said that in the present 
cases application was made to the Attorney-General, some time- 
after the actions were commenced against the steel company, for 
his consent to the actions being brought against the Hydro- 
Electric Power Commission of Ontario also; and, such consent 
being given, the defendants the Hydro-Electric Power Com
mission of Ontario were accordingly added.

It seems to me that it is implied in this consent that, if the 
Commission should be held to.be liable in the actions, judgment 
may be pronounced against them. I think this differentiates 
these cases from such cases as Graham v. Comynissioners for Queen 
Victoria Niagara Falls Park (1896), 28 O. R. 1, and Roper v. 
Public Works Commissioners, [1915] 1 K. B. 45, and cases there in 
referred to. Reference also to Re City of Ottawa and Provincial 
Hoard of Health (1914), 20 D.L.tt. 531, 33 O. L. R. 1.

The deceased man Howarth was a young man and unmarried, 
and was at the time of the accident earning regularly about 
$50 or $60 per month. He lived part of the time at home, and 
assisted his parents with money before the father died, and, 
according to the plaintiff’s evidence, gave her more money there
after. There were other three children. In the circumstances, 
and having regard to future contingencies, I think a fair sum 
for me to allow as damages would be 81,000.

The plaintiff Young was at the time of the accident 33 years 
of age and earning $160 a month. He was badly burned and obliged 
to remain in the hospital for five weeks. He left it for a time, but 
went back again to have some “skin grafting done.” He was 
burned on the face, neck, hand, left arm, and down the back. He 
testifies that he was in perfect health before the accident, but
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that his nervous system has been badly affected. He says, further, 
that his left arm is still “tied” in consequence of a skin formation 
resulting from the burn and that he cannot lift it above the shoul
der. The medical testimony is to the effect that this may be reme
died in good part by a further operation. Hospital, medical, and 
drug bills, and bills for supplies and appliances, were put in, 
amounting to $1,100. When examined for discovery, this plaintiff 
said that he did not expect to pay some of these bills. His expla
nation at the trial about this was that he expected the defendants 
to do so. He was paid his wages by the steel company up to the 
15th February, 1915. He has for some time past been associated 
with Mr. Turnbull in another company, where, upon the evidence, 
he is probably earning as much money as before the accident.

While on the whole he has made a good recovery and may still 
improve, it is difficult to say to what extent the nervous condition 
in which the accident has left him may affect him in future. He 
has, no doubt, also suffered considerable pain. I have concluded 
to fix his damages at $2,500.

Each of the plaintiffs will therefore have judgment for the sums 
mentioned, with costs, as against the defendants the Hydro- 
Electric Power Commission of Ontario.

The actions will be dismissed as against the steel company, but, 
under the circumstances, without costs.

HUNT v. BECK.
() ntario Su]irctuc Court, A pollute Division, Meredith, C.J.O., Corroie, Maclaren, 

Magee ami Hodginx, JJ.A. March 21, 1916.

Waters (§ II C—87)—Dam—Interference with loochnu— Onvh.
In an action for deprivation of freshet-water, by placing stop-logs in a 

dam, the burden is upon the plaintiff to prove the water was lessened 
to an extent sufficient to interfere with the floating of his logs down 
>i ream.

[Hunt v. Beck, 27 D.L.R. 777, 34 0.L.K. 609, affirmed ]

Appeal by the plaintiffs from the judgment of Boyd, C., 27
I) L.R. 777. 84O.L.R.609. Affirmed.

T. P. Galt, K.C., and U. McFadden, for appellants.
G. II. Watson, K.C., and T. E. Williams, K.C., for defendants, 

respondents.
Garrow, J.A.:—A great many reasons arc given in the 

notice of appeal why the judgment should be set aside, but 
it is evident from the course of the proceedings and 
from the argument before us that the one supreme point
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in the case raises a pure question of fact and not of law, 
and that point is, did the act of the defendants in putting 
in the stop-logs in the dam at Carpenter Lake retain from the 
plaintiffs the freshet-water to the use of which they were entitled, 
to an extent sufficient to interfere with the process then under 
way of floating the plaintiffs’ logs down stream? If that fact 
has not been established, no question of law can possibly arise, 
and the plaintiffs’ case must fail.

The burden of proof, of course, rested upon the plaintiffs. 
This they undertook to satisfy by calling a very large number of 
witnesses, much of whose evidence, describing experiences in 
other seasons and other more or less irrelevant matter, is really 
of very little use. The real matter is confined within narrow 
compass. The defendants admit putting in the stop-logs. The 
only dispute is whether they were put in on the 9th May or the 
11th. The learned Referee held, upon the evidence, that the 
weight of evidence upon this point was with the plaintiffs. The 
leariMHl Chancellor evidently considered it a matter of minor 
importance whether it was the 9th or the 11th.

My own impression, after reading the evidence, is that the 
learned Referee’s conclusion as to the fact, that they were put in 
on the 9th, is probably correct, and that the circumstance, bearing 
as it does directly on the issue, is certainly one of sufficient im
portance to require it to be seriously considered, of course in 
conjunction with the other facts in evidence. The learned Referee, 
however, evidently treated it as crucial, which I think, carries 
its importance much too far. The real question is as to tin 
probable condition of the spring freshet at the time the logs wer« 
placed in the dam by the defendants’ servant—was it practically 
over then, or was it still in sufficient vigour to have accomplished 
the plaintiffs’ p.urjwse if left alone? If it was not, then the act 
was harmless. And it was, of course, harmless unless it can be 
said that not only was some freshet-water impounded, but that 
enough was so impounded as injuriously to interfere with the 
plaintiffs’ operations. It is, of course, a circumstance of impor 
tance that the fall of the water and the placing of the logs in the 
dam synchronise, as it is said by the learned Referee, but not a 
conclusive, and it may even be a misleading, circumstance, 
unless the surrounding circumstances are examined with some 
care.
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The circumstance of chief moment is, what was the actual 
condition of the water in the river for a few days before and ini- S. C. 
mediately after the day when the logs were replaced in the dam, Umrr 
which I will assume was on the 9th? John McKay, the plaintiffs' ^ ^
foreman, was in charge. He says they were into the Thcssalon -----
river out of Wood’s creek on the 6th May. There was fair water Garrow', A
for driving for the first two days. After that it commenced to
fall; “we were down to almost nothing at all . . . About
the 9th or 10th May, along there.” And the plaintiffs’ case in
this respect, upon the evidence, cannot he put any higher than
it is placed by Mr. McKay’s evidence..

On the 9th, Mr. Hunt says, he went upstream, leaving camp 
about 2.30 p.m., according to the evidence of Mr. McKay, the 
foreman, hunting for water. On the way he met the defendants’ 
witness Tavell, the man who closed the dam. Tavcll in his 
cross-examination says that Hunt told him when they met “that 
the water was all gone.” And Hunt did not, when examined, 
so far as I can sec, deny that he had made 1 hat statement. Tavcll 
also said that he closed the dam between one and two o’clock 
p.m., and at that time very little water was flowing over the sill, 
not more than an inch, he considered ; so little, in fact, as to make 
it quite impossible that it could have had any appreciable effect 
on the drive before Mr. Hunt left.

Mr. Hunt’s statement apparently agrws in a general way with 
McKay’s statement when he speaks of the water as sufficient only 
for the first two days, while by the 9th or 10th “along there, they 
were down to almost nothing at all”—a statement which seems 
to me to go a long way towards supporting the defendants’ con
tention that the real trouble was not the closing of the dam, but 
that the spring freshet had practically ceased when the dam was 
closed.

Carpenter’s creek is only one branch of the river Thcssalon, 
and not even, on the evidence, the main branch. In addition, 
other streams empty into the river below the dam and above 
where the plaintiffs’ logs were, such as Wood’s creek and Cassidy’s 
creek, the former slightly larger and the latter somewhat smaller 
than Carpenter’s creek; and, in addition, there is the so-called 
main or northerly branch, about the volume or strength of 
which there still seems to be some mystery.
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It would, of course1, be nonsense to suggest that only Car
penter’s creek carried freshet-water. If there was freshet-water 
in it, which is the plaintiffs’ theory, there must have also been 
freshet-water in the other branches, all of which would reach the 
plaintiffs’ logs unimpeded, together with the not inconsiderable 
leakage which, the evidence shews, existed in the Carpenter’s 
creek dam. So that, if something over one-half at least of the 
alleged freshet was still reaching the plaintiffs’ logs, notwith
standing the closing of the dam, the language of both Mr. McKay 
and of Mr. Hunt, before referred to, would be at least inaccurate.

On the other hand, if the freshet for .all useful purposes was then 
over, as I think, upon the evidence, it was, and the closing of the 
dam therefore practically harmless, what they deposed to would 
be quite in line with the other apparent facts.

I think the appeal fails and should be dismissed with costs.
Meredith, C.J.O., Maclaren and Hudgins, JJ.A., concumnl.
Magee, J.A.:—On the assumption that the plaintiffs in tin- 

spring of 1014 had only been able to float what logs they did hv 
the aid of water stored by the defendants in their storage-dams, 
I would fully concur in the dismissal of the appeal. The evidence 
as to that would lead me to the opposite conclusion, as it did tin 
trial Judge.

But, in the absence of direct evidence as to the closing of the 
defendants’ dams being the cause of the1 stoppage of the water, 
and not the sudden failure of the spring freshets, I do not feel 
warranted in differing from the result arrived at by my colleagues, 
though I would have drawn the same inference as the trial Judge in 
the plaintiffs’ favour.

I therefore agree, with considerable hesitation, in the result.
A ppeal diam wed.

QUE. BÉDARD v. CORP. OF LOCHABER WEST.

C. It. Quebec Court of Review, Archibald, A.C.J., Charbonneau and Demers, .1.1 
February 12, 1916.

Highways ( § V A 2—250) —Closing bridge — Damages — Liability «>r
MUNICIPALITY TO ABUTTING OWNER.

A municipality having the power to close a bridge forming port of a 
highway is responsible for the immediate damage caused thereby to an 
abutting owner. The latter is entitled to be indemnified for the loss of 
access and the louses directly resulting therefrom in connection with H 
working of his farm.

[Arts. 350, 1053 C.C Que.; Art. 527 Mun. Code, referred toj
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Review of the judgment of Chauvin, J., Superior Court of 
the District of Ottawa, rendered June 10, 1914, which is con
firmed.

The plaintiff was the owner of a farm in the township of 
bxhaber. For more than 28 years his farm was, on the north, 
connected with the public road by a bridge over a creek, built by 
the defendant, and this bridge was his only access and exit. On 
June 27, 1912, the defendant destroyed this bridge. The plain
tiff sued the defendant, complaining that he was thus deprived 
of all communication with the public road, and was suffering 
«lamages for an amount of £1,850.

The defendant denied tin* damage, ami alleged that tnis bridge 
was of use to the plaintiff only and was in a dangerous state; 
that, on the |>etition of many rat (‘payers, the defendant had 
adopted a by-law to close that part of the road and the bridge, 
and open another road to the north-west of the farm; that the 
plaintiff had access to the new public road, and that the change 
had been done in the interest of the public.

The plaintiff answered that the proeedure-for the o]H-ning of 
the new road was illegal and a flagrant injustice to the plaintiff; 
that it was an abuse of |X)wer on the part of the defendant, which 
had exceeded its jurisdiction; that it was opposed to the interest 
of the public; that this change in the road had only l>ccn made 
by the defendant to avoid conforming to a judgment of the 
Superior Court in a case between the same parties, in which the 
defendant had lx*cn condemned to a fine for not keeping that 
road in a pro|x*r condition, and that the defendant had acted by 
vengeance in suppressing that road.

The Sui>erior Court maintained the action by the following 
judgment:—

Considering that the defendant, in closing the bridge and that 
part of road of division No. 1 in virtue of by-law No. 7, dated 
February 5, 1912, to open another public road at the north
western extremity of tin* pro|x»rty of the plaintiff, has deprived 
the latter of the exit which he had on the " road, causing 
him damages for which he is well entitled to sue;

Considering that this by-law No. 7, closing the road and bridge 
built 28 years ago, has been adopted without any reason of public 
interest and to please people hostile to the plaintiff and who had

QUE.

C. R.
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Cobp. or 
Lochabek

Statement.
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no interest in the old or new road, and that the act of the de
fendant is an unjust abuse of power and injurious to the plaintiff;

Considering that a municipal corporation is responsible for the 
damages that it caused to riparian owners in the closing of a public 
road, and more particularly in the circumstances as those in the 
present case;

Considering that the damages suffered by the plaintiff are the 
following:—Cost of a bridge and part of a road leading to it on 
the property of the plaintiff", to obviate the inconvenience arising 
from the lack of access to the public road, $250; loss on the crop 
of 1012 of 120 bushels of barley at 48 cents, $57.00; damages 
accruing from loss of profits on milk and difficulty of transporting 
milk to the cheese factory, $75.00; making a total of damages 
amounting to $382.00.

The Court condemns the defendant to pay to the plaintiff the 
sum of $382.00, with interest from the date the action was insti
tuted, and costs.

Arthur Desjardins, K.C., for plaintiff.
T. P. Foran, KjC., for defendant.
The judgment of the Court was delivered by
Demers, J.:—I cannot admit the principle that from tin 

moment that a corporation is authorized to do something, even 
when it injures the rights of others, it is not held to any com
pensation. All the French authors agree on this point. In tin 
exercise of a right, we must not injure the rights of others. In 
the state of society the right of everyone is necessarily limited by 
the rights of others. The corporations have no privileges in thi- 
respect. They are subject to the civil law in respect to their 
contracts, quasi-contracts, délits and quasi-délits. Art. 1053, 
therefore, applies to them, and that is the meaning of the first 
paragraph of art. 35G C.C. A private Act applies to them in 
their relation to individuals.

The question to decide is, therefore, this: Is Bedard injured 
in his rights? He had a right to this road because it was a public 
road; we must thus treat: “a road which is used as a common 
place to reach a highway” (3 Proud’hon, Property, No. 820).

It was the only road of the plaintiff. Could the council sup
press it purely and simply. No, notwithstanding art. 527 of tin 
Municipal Code. It would have been necessary to expropriate
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the property of the plaintiff. Art. 527 of the Municipal Code 
must, therefore, be interpreted according to common law. The 
plaintiff possessed in this road more rights than the public in 
general. Had Bedard the right to ask that the municipality 
continue to supply him with a road to give him exit from his 
farm as before? Undoubtedly. The corporation could remove 
this road, but it had to make it reach the farm of Bedard without 
causing him any additional expenses in the operation of his farm. 
Is this what it has done? Theoretically we must answer yes. 
Practically it is no, since:—(1) No part of the farm which is 
cultivated and can be cultivated is on that side. The defendant 
should have gone up to this latter part of the farm of the plaintiff 
and leave him the same exit as before. (2) Moreover, this change 
necessitates, on the part of the plaintiff, the building of a new 
road on his farm. It is the same as if, instead of leaving a street 
in front of a house, the town closed it and made it pass on the 
side,- thus obliging the proprietor to change the access to his 
house. Therefore, front road or way of exit, it is all the same; 
it affects the enjoyment of the proprietor.

The diversion or change of a road always affects private owners, 
as well as all changes in streets, but the damages thus suffered 
are generally not direct nor immediate. Thus a road going up 
a grade and leading to a village is diverted; what produces a 
longer route is a remote damage. But I think if we examine the 
jurisprudence, if we analyze the different cases where it has 
granted an indemnity, we arrive at this conclusion: the damage 
must be direct or immediate, or, if we prefer, special, to give a 
right to an indemnity. If the injury which is complained of is 
neither direct nor immediate, there is no recourse.

For these reasons, I am of opinion to confirm the judgment 
« quo with costs. Judgment affirmed.

QUE.

C. R. 

Bedard

I.OCHABER 

Drawn. 1.

EMARD v. GAUTHIER. QUE.
Quebec Court of Review, Charbonncau, Demers and Guerin, JJ. r,

February 12, 1916. n

Mechanics’ liens (§ III—10)— Privilege of materialman—Priority
OVER PURCHASER.

Under arts. 2013-20131, C.C. Que., no delay is fixed for registration of 
the privilege of a supplier of materials, and the latter has no priority in 
respect of his hypothecary privilege over a purchaser of the land who 
registered his title prior to the registration of the privilege.

[Brunswick v. Courrai, 49 Que. S.C. 50, distinguished; Carrière v.
Sigouin, 33 Que. S.C. 423, 18 Que. K.B. 176; Lalonde v. Labclle, IG Que.
S.C. 573, referred to.]
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Review of the judgment of Chauvin, J., Superior Court, 
rendered December 24, 1913, which is affirmed.

The action is one with, regard to the validity of privilege for 
supplying materials.

The plaintiff alleges that he delivered to the defendant ma
terials worth $193.03 for a building he was erecting for himself 
at Montreal. Subsequently, on March 20, 1913, the defendant 
having "sold this immoveable to the mis-en-cause, the plaintiff 
notified the latter of the account due him by his vendor. On 
April 11 following, the plaintiff registered a privilege as supplier 
of materials on the increased value brought to the building by 
his materials, and on the next day he gave a notice accordingly 
to the defendant and the mis-en-cause. On April 14 he took 
an action against the defendant bringing into the suit the pur
chaser, and asked for a judgment against the defendant and the 
acknowledgment of his privilege on the said immoveable.

The new owner, mis-en-cause, contested this privilege, alleging 
that it had been registered 13 days after his own contract of sale 
had been registered; and that being so the plaintiff could have 
acquired no privilege.

The plaintiff replied generally as to matters of fact ; and also 
by an inscription en droit which was reserved.

On his own behalf, the mis-en-cause took an action against 
the plaintiff in radiation of the privilege above mentioned.

On a motion of the mis-en-cause and on consent of both parties, 
the two eases were consolidated by order of Court to make but 
one ease.

The Superior Court maintained the action of the plaintiff 
against the defendant for $193.03, but it rejected it towards the 
mis-en-cause) it admitted the defence and the action in radiation 
of the mis-en-cause, and declared that the privilege in question 
was illegal and null, with all costs against the plaintiff, except 
those of an action by default against the defendant Gauthier.

Here are the “considérants” of the Superior Court:
Considering that although there is a delay fixed by art. 2013/> 

for the registration of the privilege of the workman and others, 
there is none for the supplier of materials, and that the delay of 
3 months granted to the said supplier by art. 2013i applies only 
in the case of materials supplied to a contractor, when the notice
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given to the proprietor before the delivery of these materials has QUE- 
the effect of a saisie-arrêt by a third party, and that the application C. R. 
of this exceptional provision in matters of privilege cannot be Emard 
extended to any other case than that provided by the said article; '

Considering in consequence, tliat there is no delay fixed for 
the registration of privilege of a supplier of materials;

Considering that the nature of this privilege granted by art.
20131 to the supplier of materials, differs from the other privileges 
mentioned in the said article, being styled “a right of hypothec" 
not having priority over other hypothecary debts registered pre
viously (art. 20136) and no delay being specified for this right of 
registration of hypothec, the same as for ordinary hypothecs;

Considering that this privilege ranks only according to its 
date of registration;

Considering that on May 2fi, 1913, when the mis-en-cause 
Vallée has acquired the property of the defendant Gauthier and 
has had his title registered, the right of hypothec of the plaintiff 
Emard was not registered; and that the latter had not conformed 
himself to the provisions of art. 2013/ and to art. 2103, and this 
sale thus affecting the délit of the supplier of the said plaintiff, as 
enacted by art. 2013/;

The Court condemns the defendant, Jean Gauthier, to pay 
to the plaintiff, Raymond Emard, the sum of $193.63 with interest 
and the costs of an action not contested;

Rejects the inscriptions en droit of the plaintiff, Raymond 
Emard, and his action as to the mis-en-cause Vallée, and

Maintains the action in radiation of the said Adrien Vallée;
Declares the registration of inscription taken by the said 

Raymond Emard, under No. 241,559, of the Registry Office of 
the Counties of Hochelaga and Jacques-Cartier, illegal and void;

Orders the registrar of the registry divisions for the counties 
of Hochelaga and Jacques Cartier to strike off the said inscription 
for registration, the whole with costs against the plaintiff, Ray
mond Emard, except the costs of an action by default against 
Jean Gauthier, as above adjudged.

Monty it* Duranleau, for plaintiff.
Sénécal & Gélinas, for mis-en-cause.
Charbonneau, J.:—In his factum the plaintiff Vallée com- ci*"bonnwn.j. 

plains of the fact that the mis-en-cause has taken this second action,
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when, in his defence, lie could have obtained the radiation of this 
registration at the same time as the setting aside of his action. 
It is possible that in sound procedure the appellant is riglrt and 
that demand of radiation might be considered as an accessory 
conclusion of the defence produced against the action to have 
declared the privilege valid, but this means which could have been 
the object of a defence against the action in radiation, and which 
was not, invoked in time to obviate the multiplication of costs 
complained of, cannot be invoked now that the parties, by consent, 
have joined the cases in order that they be decided by one judg
ment.

On the merits of the question we have to ascertain if the 
privilege or hypothec of the; supplier of materials must be regis
tered before the sale of the immoveable to a third party in order 
to keep its value and in opposition to a third person acquiring it.

It results from the law as it is now laid down in the Code after 
it had In-en amended, that the privilege or hypothec (it matters 
not as to the name) of the supplier of materials, must be registered. 
It is true that art. 2013« gives to the supplier of materials a privi
lege on the increased of the immoveable. It is true also
that art. 2013a gives the 5th rank to this privilege, but in the 
following art icles, 20135 to 2013/, it is stated how this right of 
preference exists. It is well stated in 20135 that the day labourer, 
the workman, the builder, will have a privilege without registra
tion during the cc * tion of the works, and with registration 
after the work is done, provided that this registration be made 
within 30 days, also on certain similar conditions in 2013c; 2013/ 
indicates specifically that the side to a third party will not affect, 
his privilege provided t he formalities of a, 5, c, have been followed, 
which indicates very clearly that this article only relates to day 
labourers, workmen and builders. 2013^ to 2013/ indicate in 
what manner the privilege of the supplier of materials exists and 
must be exercised, as well in regard to misie-arrvt put in tin1 
hands of the owner as in regard to the affectation of the 
immoveable and it results from those articles that this privilege 
which now bears the name of hypothec, will rank, after its regis
tration, after the hypothecs previously registered.

According to articles 2015 and 2085, privileges take effect 
with regard to immoveables only if they are registered, save tin

5

4
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exceptions specifically mentioned in the (’ode by art. 2084 and 
other s))eeial provisions. We have been told that the amendment 
made to arts. 2013 and 2013a lmd for effect, in adding the claims 
of the supplier to the other privileges, to assimilate it to the claims 
of the clay labourer, the workman and of the I r, and to give 
it consequently a privilege without registration during all the 
time of the construction. But what well demonstrates that this 
was not the intention of tin* legislator, is that 20136 and c were 
amended and 20131 was left intact. It is necessary not to lost» 
sight of the beginning of art. 20136, which is the key of all this 
additional disposition introduced by 57 Viet. All the rights of 
preference or of privilege exist in the manner provided; in the 
articles which were introduced up to 20136 inclusively, the privi- 
leges are only established in principle. Their existence and the 
exercise of the privileges which flow from them depend absolutely 
upon arts. 2013 to 20131.

1 would myself be much at sea to toll why the legislature has 
this amendment thus, but it would be unimportant to find 

the solution of this question. From the law as it is laid down now, 
the privilege of the supplier introduced in 2013 and 2013a can 
only exist by the registration of 2013/. As this registration had 
no determined duration and the law does not attribute to it any 
retroactive effect, it cannot lie opposed to the purchaser who has 
acquired for value under a title duly registered before. The 
case* of Brunswick Bnlkc CoUerukr v. Courval, 49 Que. S.(’. 50, 
related to a case altogether different since it is there a question of 
the privilege of an architect, which was already mentioned in 
art. 2009, whilst the claim of the supplier is not. It must, also 
be observed that there is not, relatively to the architect, any 
specific provision as the one found in art. 2013/ relative to suppliers 
of materials. We cannot, under the pretext of defining the 
intentions of the legislature and to better the law, suppress a 
formal provision which remains on the statute even if it was 
evident that it was by mere forgetfulness that this provision was 
not made to disappear. Even in the case of the architect, who 
would not have under the law as it is, any specified delays for 
registering, 1 think he should follow the same rule which has been 
laid down in the present case, especially in regard to art. 2085, C.O. 
For these reasons 1 suggest the confirmation of the judgment in 
the first instance.

HUE.
C. It.

(«AUTHIER. 

Charbonneau..!.15

4
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Demers, J.:—Arts. 2013 and 2013a say that the supplier 
of materials has a privilege. Art. 2013/ says he has an hypothec. 
Some people have concluded from this that he has two rights, a 
privilege and an hypothec. This interpretation was rejected in 
the case of Carrière v. Sigouin, 33 Que. S.C. 423 and 18 Que. K.B.
176.

Others have maintained that the supplier of materials had 
but a mere hypothec, an interpretation which some vainly .tried 
to make prevail in the case of Lalonde v. Labclle, 16 Que. S.C. 
578.

The interpretation which conciliates these two articles ought 
to he adopted. It is a real right of the nature of the privilege and 
of the hypothec. It is of the nature of the privilege and art. 2094 
would be applicable to it; it even prevails against the vendor. 
It resembles the hypothec in that it does not take priority over 
hypothecs previously registered. The reason is t hat it is submitted 
to the formality of registration (art. 2083, 2013/, see Form A 
of 2103) and that no delay is given to it for this registration. 
(2083-2130 C.C.).

And since it is so for hypothecs which are a kind of alienation, 
it is logical to apply the same principle to the case of alienation, 
art. 2013/. In order to protect himself, the supplier should then 
register immediately.

We have been referred to the case of Brunswick Balke Collemler 
v. Courrai, 49 Que. S.C. 50, in which it seems to have been decided 
that the architect has a privilege against his creditors as long as 
he registers in the 30 days provided by art. 2013, although it is 
not formally mentioned in that article. It is to be noted that the 
claim of the architect as well as that of the builder only exists 
when his mandate is accomplished: namely, that'the house* is 
completed. We could, perhaps, give this extension to the privi
lege of the supplier of materials were it not for art. 2013/, which 
is formal.

The case of the supplier of materials is different; the latter’s 
right runs from the time of the supply, and it is probably on 
account of this that the law makes a distinction. However, it 
may be the case is settled in the case of the supplier of materials 
in conflict with the hypothecary creditor, and the decision re 
Brunswick v. Courrai, supra, cannot be followed.
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VILLANI v. CITY OF MONTREAL.
Quebec Court of Review, Charbonneau, Demers and Guerin,

February 29, 1916.

Trial (f II C 8—110)—Questions for jury—Negligence.
Negligence is a mixed question of law and fact, and is therefore a proper 

subject to be determined by a jury under the Court’s instructions; their 
findings, if in accordance with the pleadings and evidence, are final, and 
cannot be disturbed.

[See also Security Life Ins. Co. v. Cower, 24 Que. Ix.B. 181; Montreal 
v. Gam ache, 2f> D.L.R. 303, 24 Que. K.B. 312; McChee v. Esqui malt, etc., 
R. Co., 23 D.L.R. 501 ; Carter v. O'Connell, 43 N.B.R. 458.)

Review of tin* judgment of Saint Pierre, J., Superior Court, 
rendered on the verdict of a jury, April 23, 1913, which is con
firmed by the majority of the Court of Review.

Brodeur, Bérard <t* Colder, for plaintiff.
Laurendeau & Archambault, for defendant.
Charbonneau, J. (dissenting):—Every time that a Court of 

Review or a Court of Appeal is asked to adjudge in a case tried 
by a jury we are referred to art. 501 of the Code of Procedure 
and we are told: “ I)o not touch that verdict, the jury is 
sovereign, absolute, and must be held to be infallible, unless 
its verdict be completely foolish.” It is absolutely what this 
article says in a little more judicial terms. The law says in effect: 
unless this verdict be of such a nature that the jury in exam
ining all the evidence, could not have reasonably rendered it. 
Arts. 498, 501, C.C.P.

It would be an insult thrown at the face of twelve citizens, 
well selected and who, on simple questions of fact, not being em
barrassed by doctrine, are in a perfect state to judge.
But it happens that the law is often mixed with the fact 4, and the 
answers of the jury are most of the time not only an ascertainment 
of fact but an affirmation of law. This is due to the practical 
impossibility of discerning the facts from the law so as to be able 
to present questions purely of fact to the jury. Many have 
worked at this task, as well on the part of the Bar as of the Judges 
and finally it was round that the results were not satisfactory. 
We have then adopted stereotyped questions which all essentially 
comprise matters of fact and law. It is exactly so in the present 
case. Two accidents happened to the plaintiff, the first one on 
February 12, 1912, in which accident he broke a tame of his left 
leg in falling on the sidewalk at the comer of St. Denis and St. 
Catherine Sts., the second in tripping, his leg still weak, against
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one of the stones of the sidewalk at the eorner of St. James and 
St. Catherine Sts. The jury was asked if those two accidents 
had in fact happened, which was a simple question of fact. After
wards, the jury was asked who was to be held responsible, the 
plaintiff or the defendant, and for what reason and in what propor
tion. All these questions art' essentially mixed and tin* answers the 
same. In effect, to arrive at a solution the jury had to find the 
cause of the accident, which again was a question of fact, but to 
hold the plaintiff or the defendant responsible, or both in common, 
it was necessary to declare what were the duties of the defendant 
with regard to the sidewalk in question and what could have been 
the duties of the plaintiff in circulating over this sidewalk. This 
is absolutely and exclusively of law. For my part, I feel perfectly 
at ease to examine this verdict, the same as an ordinary judgment, 
without taking into account the injunétions of art. 501. This is, 
moreover, what has often been done, especially in the case of 
Dumphy v. M.L.H. & P. Co. (16 Que. K.B. 527), affirmed by 
the Privy Council, [1007] A.C. 454. And this is what has been 
recently done by the same Privy Council in the case of C.P.li. 
Co. v. Frechette (22 D.L.R. 356, 24 Que. K.B. 450), reversing 
the judgment of the Court of Appeul which had seemed to have 
abandoned its old doctrine on this subject.

The jury has found that the original accident ought to be placed 
under the exclusive responsibility of the plaintiff, and as to tin 
second accident which, apparently, could have occurred only 
frofn the fact that the leg of the plaintiff was not yet completely 
cured, it attributes the responsibility, by contribution, to the 
defendant and to the plaintiff, imputing the two-thirds of the dam
ages to the defendant and the judgment was in consequence 
rendered for $200. The amount is not considérai>le, but as was 
pointed out by the solicitors of the defendant, it is a question 
here of a serious principle which, laid against the municipal admin
istration would lead to considerable consequences. It is in effect 
admitted that if the jury has held the city responsible it is 
because one of the squares of stone of which the sidewalk is 
built, projected % of an inch above’the maximum.

To decide that the city is responsible for this accident is to 
decide that it is obliged to build and maintain its sidewalks, In 
they of wood, cement or flat stones and *ts street crossings without
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any projection, not even of Y of an inch. It is not a considerable 
unevenness, especially when we consider that in our public build
ings and even in our private houses, the door sills project above the 
floor at least this difference. And taking into account our climate, 
the necessities of the roads and street crossings, and the different 
materials used for the construction of sidewalks and street cross
ings, the disturbances caused by the wear and traffic, it seems 
to me impossible to submit the city to such a strict duty, and it is 
certainly not the duty that is imposed upon it by the law which 
says that it must keep it sidewalks and roads in a proper con
dition, with all the care of a good father of a family. A side
walk is neither a piano cover nor a draughtsman’s table. It 
seems to me that a sidewalk in flag-stones or in wood or even 
in cement which would have unevennesses of Y of an inch, 
fulfils sufficiently the duties of the municipality with regard to the 
way it is put down and its maintenance. If we were thinking 
for a moment that the defendant is a corporation, that it is the 
whole community, it seems to me that the case would not arise. 
If, at a friend’s place, I give myself a sprain in tripping over the 
sill of an inside or outside door or on any unevenness on the walking 
surface of his house, and this, on account of not having sufficiently 
looked where I was walking, it would be ridiculous for me to sue 
him for damages and the fate of this action would soon be settled 
by a jury. The ■ appellant corporation lias cited cast's where 
projections even more considerable than the one in question 
here have not rendered the corporations responsible. The 
Supreme Court in the case of Messenger v. Bridgetown (31 Can. 
S.C.K. 379), has given what I think to be the right principle of 
the law in saying that the obstruction in question “was not serious 
or unusual.” In the present case this obstruction of Y of an 
inch is neither “serious” nor “unusual.” It is a well known fact, 
that obstructions of this kind, even in summer, and obstructions 
much more serious in winter are found on all the sidewalks of 
the City of Montreal and of all other municipalities; and to 
hold a municipality responsible for these obstructions, either 
in the maintenance or in the building of the same is to ask an 
imixissible thing, and, in my opinion, purely absurd. It is cer
tainly asking more than the law imposes and we cannot interpret 
in this sense the obligation of the good father of a family.
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I therefore suggest to dismiss the action with costs notwith
standing the verdict.

Demers, J.:—It is a question in this case of a trial by jury. 
The City of Montreal was held responsible for an accident which 
happened to the plaintiff on account of the difference in level of 
% of an inch in one of its sidewalks, at one of the most frequented 
spots of the city.

We are asked to reverse the verdict of the jury for two reasons :— 
(1) Because the Judges misdirected the jurymen. (2) Because 
it is a verdict that a jury could not properly render.

The first objection was not insisted upon. There remains 
the second. The law states that the presiding Judge at the trial 
must decide if there is any proof, and that he must state the law 
to the jury and that the jurymen are alone judges of the facts.

It is unquestionable that there was proof in favour of the plain
tiff, but it is said, the question of negligence and fault contains 
a question of law, and the jury in declaring that there is fault 
is therefore pronouncing on a question of law, which is of the 
attribute of the Judges only. If this argument was well founded, 
it would be necessary to admit that our practice is defective, 
since in those actions we always ask if there is fault and in what 
it consists.

Our practice seems to have been approved by the Supreme 
Court in the case of Montreal Light, Heat & Power v. Regan (40 
Can. S.C.R. 580).

If I understand well our system, it can be summarized as 
follows: The Judge is the organ of the law, he is bound to decide 
if the action is well founded in law. In this case, the Judge1 was 
bound to tell to the jury (and he has done so) that the City of 
Montreal was responsible1 if it neglected to bring to the main
tenance of its sidewalks the care* of a gooel father of a family.

In trials by jury, the Judge, in my opinion, is the theorist 
He gives the principles of the law; the jury alone applies those 
principles. The law does not say what facts constitute negligence1. 
The jury are practical men; they alone must say if the defendant 
has acted with all the care of a good father of a family. This 
is a question of fact left entirely to the decision of the jury. If 
the jury says there is fault, it is because it finds that the defendant 
has not given to its sidewalk, at a spot so much frequented, all
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the care that it should have given. This evidently is not a ques
tion of law, but a mere question of fact; and it is for this reason 
that in our questions we do not content ourselves by asking the 
jury if there is fault, but we oblige them to sav in what consists 
this fault.

If the Judge who presided at the trial had taken upon himself 
to declare that this difference of % of an inch should not have 
been taken into consideration by the jury he would have, in my 
opinion, pronounced on a question of fact.

This point remains: Is it absolutely clear that no jury could 
reasonably render a verdict against the defendant ? In my opinion 
I cannot arrive at this conclusion. It results from the remarks of 
the regretted late Judge St. Pierre that there was a great doubt 
in his mind, but that he believed that it was a case where the 
jury could pronounce in favour of one or the other of the1 parties. 
And in the circumstances, I am not ready for my part to declare 
t*iat it is absolutely clear that the jury could not render this 
verdict, and, in consequence, I am of opinion to confirm the 
judgment a quo with costs.

Guerin, J.:—Inscriptions in Review from judgments based 
upon a jury’s verdict for damages are almost invariably urged 
by the defendant for one or the other or both of the following 
reasons: (1) Misdirection by the Judge; (2) Excessive damages 
awarded by the jury.

It is true that in this case on the day of the verdict and the 
judgment, the defendant, besides its formal objection, put in a 
s])ccial objection,
à tou» les deux résumés du juge, en entier, tels que faits en français vi en 
anglais, pour le motif que le juge a mal avisé les jurés.

This objection, however, was not urged at the argument in 
Review, and quite properly so. The address was from the lips 
of the late St. Pierre, J., whose recent loss we all deplore; it was 
a simple and clear explanation of the law which should guide 
the jury in arriving at a decision, as well as a fair summing up 
of the evidence: C.P., arts. 472, 474, 475.

As to the amount of the damages awarded, the defendant 
states that the plaintiff being a miner who was not working on 
a salary, has not proved any definite damage for loss of time. 
On the excess of the award for damages, however, the defendant
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QUE. is not too insistent. Of the $2,000 claimed, $200 only were awarded
<\ R. to include loss of time, physical pain present and future, etc.

Montreal.

Th modesty of the amount awarded as damages is'no argument 
ag<. ist the verdict. In fact it is not so much the excessive 
damages of which the defendant complains as the costs which in

Guerin. .1. clude the costs of the jury. The defendant’s objection as to the 
costs would be more cogent, if before* the trial began, or during 
the 5 days it lasted, a reasonable tender had been made to the 
plaintiff.

In choosing to have his case decided by a jury, the plaintiff 
exercised a legal right: C.P., art. 422. The option for a jury 
having been thus made, the decision was by law left to the jury 
alone as to whether the plaintiff suffered damages through the 
fault of the defendant and to what extent. The jury were an 
essential part of the tribunal, and there is nothing unusual in 
that part of the judgment which condemns the defendant to pay 
the costs of the jury trial, which do not vary according to the 
amount of the award: C.P., art. 549; Dessaulles v. Tache, K 
L.C.J. 342; Clough v. Fabre, 9 Que. P.R. 27ti.

It is, moreover, a well recognized rule that our Courts of 
Appeal will not disturb a judgment as to costs alone. Unless 
therefore the defendant is entitled to a reversal or a modification 
of the award itself of which the costs are but incidental, the 
judgment as regards the costs should stand.

Whether the judgment for $200 should be maintained, reganl- 
less of the costs, is tin* proposition this Court must decide. The 
main, if not the only difficulty in the case arises from question 
No. 9 and the jury's answers, they are as follows:

Q. 9: Was the said full the result of the fault of the defendant, ami if so. 
in what «lid the said fault, ««insist? A. : Yes, in allowing a flag-stone protruding 
three-quarters of an inch higher than the others. (Unanimous.)

It has been strenuously argued in the past by some of tin 
brightest minds of this Court, that such a finding cannot be made 
by the jury, that the jury may determine that certain facts un
proved, but that the Court alone may decide that such faits 
whether of omission or commission constitute fault or negligent < 
In 1900, Taschereau, later C.J., in the K.B. spoke dissentu ns 
as follows in the Court of Review: Megan v. M.L.H. and P. Co.. 
30 Que. 8.C. 104, 115:

Il est élémentaire, dans la doctrine, «pie ce qui constitue en loi la faute.
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1h négligence ou l’imprudence, n’est pas du tout du domaine du jury. Le 
jury n’a pas mission de dire, et on ne doit pas lui demander s’il y a faute.

. . lorsqu'un accident s'est produit, on ne doit pas laisser au jury la
détermination de la faute; on doit simplement lui soumettre un état de faits, 
on doit lui demander s’il est vrai ou non que tel fait est établi, que tel acte 
d'omission ou de commission a été prouvé, et la Cour, sur ces ré|>onsesdu 
jury dira, comme tribunal, s’il y a quelque part faute, négligence ou impru
dence. Le tribunal n’est pas lié par la déclaration d’un jury à l'effet qu'il 
y a faute, négligence ou imprudence dans tel ou tel acte; le jury ne doit et 
ne peut que constater l’acte ou le fait, et la Cour décide s'il y a là faute. En 
droit donc, tout ce que l’on peut légalement demander aux jurés, c’est de dire 
si. dans leur opinion, tel accident est dû à tel fait ou à telle omission, laissant à 
lu Cour de décider si tel fait ou telle omission constitue faute, négligence ou 
imprudence.

This question No. V as well as the other questions submitted 
to the jury are. however, in exact conformity with the questions 
as to negligence in Bell v. Montreal Lithographing Co. which were 
fixed by Davidson, our late Chief Justice, of S C. and confirmed 
unanimously by the King's Bench in 1000. If) R. de J. 100, coram 
Trenholme, Lavergne, Cross, Archambeault, and Carroll, JJ. 
The report of this judgment is rather short, and I therefore give 
it more fully, as fourni in the Montreal (lazette report and preserved 
with the records of the Court of Appeals:

This appeal is from an interlocutory judgment of the Superior Court» 
rendered on December 9, 1907, by Davidson, J.. fixing the facts to he sub
mitted to the jury in an action in damages brought by the plaintiff as a result 
of damages .suffered by his minor daughter.

The appellant contended that the questions should not be as to whether 
the accident occurred through the fault or negligence of the defendant, 
seeing that fault or negligence involves a ques i n of law not to be determined 
by the jury, but that tin* questions should Im; as to whether the accident 
occurred through the acts or omissions of the defendant, this being purely 
a question of fact. Only in this way can the provinces of law and of fact 
be kept distinct. The ap|Millant claimed that the questions as drafted 
prejudiced the position of the defendant.

Considering that the forms of the questions fixed for the jury in this cause, 
ami complained of by the appellant are forms sanctioned by long usage in 
the Courts of this Province, and are also sanctioned by the Supreme Court 
of < 'anada and the Privy Council, and operate no injustice to the ap|H‘llunts.

Not only the questions submitted to the jury are unobjection
able and operate no injustice to the defendant, but negligence 
may now be only academically discussed as a mixed question 
of fact and of law. In the light of our highest jurisprudence, 
negligence is a fact for the jury. In Montreal Light, Heat & 
Bower Co.x. Regan, 40 Can. S.C.R. 580, Idington, J., with a major
ity of the Court affirming the verdict, states:
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C. R

MONTREAL.



328 Dominion Law Reports. (29 D.L.R.

QUE.

C. R.

Villa ni

City of 
Montreal.

Ouerln, J.

It was urged upon us that legal negligence is a mixed question of law 
and fact and that the jury ought not to be allowed to pass upon it, but merely 
find the facts u|>on which the Court should pass. This sort of objection 
has been in a former case ineffectually brought before this Court.

On the same occasion Duff, .1., expressed himself as follows:
More than once the Judicial Committee of the Privy Council has said that 

the question of negligence under the law of Quebec is a question of fact for 
the jury.

He then cites Lambkin v. South Eastern R. Co., 5 App. < 'as. 
352, and Tobin v. Munson, 5 Moo. P.C. 110, 126.

But the defendant urges that the flag-stone complained of 
only protruded three-quarters of an inch over the others, and 
that the city should not be condemned for such a trifle.

In the defendant’s factum, it is stated that in spite of all 
tin* care imd attention of the city’s employees, it was impossible 
to discover this small unevenness, but Gagné, one of the defendant 's 
employees, states in his deposition, quoted in the defendant’s 
factum, that these small inequalities of level exist almost every
where on these kind of sidewalks. However trifling it may have 
been, the city had it cemented over after the accident. It is 
evident that if the city had not omitted to perform this trifling 
act of pasting a little cement, the accident would not have hap
pened. At best the sidewalk was not in a state of order; this 
unevenness was an imperfection against good workmanship. 
By allowing the sidewalk to remain so, the city omitted to do 
something and tin- jury found this omission of sufficient gravit\ 
to constitute negligence. The length of the case vouches for 
the fact that the verdict was not arrived at unconsiderately ; 
imanimity prevailed in the award.

The members of the Court are not called upon to determim 
what they or each one would have decided had the case been 
submitted in the ordinary course without a jury. The jur> 
having found on the facts, shall the verdict stand? It is to br 
observed that a verdict is not considered against the weight 
of the evidence, unless it is one which the jury, viewing the whole 
of the evidence could not reasonably find: C.P., art. 501. The 
record does not shew that the jurors were influenced by improper 
motives, nor does the Judge’s charge shew that they were led 
into error: C.P., arts. 502, 508.

A judgment different from that of the trial Judge could only 
be rendered in favour of the defendant : (1) If the facts found by
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the jury require a judgment in the defendant's favour, or if the 
trial Judge erred as to the real effect of the verdict ; (2) If the allega
tions of the plaintiff were not sufficient in law to maintain his 
pretentions; (3) If it were absolutely clear from all the evidence 
that no jury could be justified in finding any verdict other than 
one in favour of the defendant: (\P., art. 508.

The record does not shew that any one of these eventualities 
has happened, and 1 am therefore of opinion to confirm the 
judgment of the first Court with costs against the appellant. 
Vide also Metropolitan Railway v. Wright, 11 App. Cas. 152; 
Soloynon v. Hilton, 8 Q.B.D. 170; Fraser v. Drew, 30 Can. 8.C.R. 
241. Judgment affirmed.
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ROCHE v. JOHNSON. CAN.
Supreme ('ourt of Can win. Sir (’harlcs Fitzpatrick, anil Davies, [ilington. S. (*. 

Duff anil Anglin, JJ. February H, I!)t6.

( '() NTH ACTS (§ 11 C—140) — T<) DEI.IVEK SHARES—TlME—-COMPANY NOT
FORMED.

From the nature of the eontruet and the surrounding circumstances, 
an agreement to give cash and shares in a company to he afterwards 
formed in payment for mining areas, is not broken hv a failure to deliver 
the shares if the formation of the company docs not take place; it was 
an implied condition of the contract that the shares should come, into 
existence. (Idington, and Anglin, .1.1,, dissenting.)

{Johnson v. Roche, 24 D.L.R. 305, 49 N.S.R. 12, reversed.)

Appeal from a decision of the Supreme Court of Nova Scotia Statement. 
(24 D.L.R. 305, 49 N.S.R. 12), varying the judgment in favour 
of the plaintiff at the trial by awarding substantial in lieu of 
nominal damages.

Rogers, K.C., and Ralston, K.C., for the appellant.
Mcllish, K.C., and Allison, K.C., for the respondent.
Fitzpatrick, C.J.:—The plaintiff in the action claimed Fit*gjrick’ 

$1(>,000 damages for failure to deliver $17,000 of common stock 
of the Margaree Coal and Railway Co., Ltd., pursuant to an 
agreement dated November 5, 1909. To the knowledge of the 
parties there was no such stock in existence. It may be supposed 
that they expected the company would shortly be in a position 
to issue it; difficulties, however, arose in raising the necessary 
capital and the company has never been organized.

A careful examination of the record has convinced me that 
it must be assumed the parties to the agreement declared upon 
only intended to bind themselves on the condition that the com
pany would be completely organized and the defendant placed
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in a position to deliver the stock. I am satisfied that Roche 
never intended to hind himself personally and that Johnson never 
expected or intended that he should.

It is well known that there can be no sale of goods which have 
not at least a potential existence at the time of the contract of 
sale. Shares in a company are not goods, hut rat her in the nature 
of choses in action. I do not think, however, this can make any 
difference.

Can the respondent claim damages for breach of a contract 
to deliver such non-existent shares which it is obviously impos
sible for the appellant to do?

The case is different from that of a contract to deliver so many 
goods of a particular kind where no specific goods are to be sold, 
for then the contractor may be made liable in damages for breach 
of his contract. But in Taylor v. Caldwell, 3 B. & S. 820, it was 
held that:—

Where, from the nature of the contract, it ap|>eiire that the parties muni 
from the beginning have known that it could not be fulfilled unless when the 
time for the fulfilment of the contract arrived some particular s|>ccificd thing 
continued to exist, so that, when entering into the contract, they must haw 
contemplated such continuing existence ns the foundation of what was to be 
done; there, in the absence of any express or implied warranty that th thing 
shall exist, the contract is not to be construed :is a positive contract, but as 
subject to an implied condition that the parties shall be excused in case 
before breach. |ierformance becomes impossible from the |>eri8hing of th- 
thing without default of the contractor.

If, in cases where the particular specified thing is in existent' 
at the time when the contract is made, a condition is to be im
plied that it must continue to exist at the date for fulfilment, 
much more must such a condition be implied where the thing 
is not in existence at the date of the contract and both parties 
know that, unless and until it does come into existence, the con
tract wili be impossible of performance.

Taylor v. Caldwell, 3 B. & S. 820, has been followed in later 
eases and notably in that of Howell v. Coupland, 1 Q.B.D. 25s 
where the specific thing contracted for was not in existence at 
the date of the contract and it was pointed out by Mellish, L.J 
that this could make no difference in the application of the princi 
pie that if the thing perishes before the time for performance 
the vendor is excust l from performance by the delivery of tin 
thing contracted for.

If a party to a contract is relieved of his obligation to deliver
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where the goods, though existing at the time of the contract, 1 AN-
have been subsequently destroyed or where, though non-existent s ('
at the time of the contract, they have subsequently come into k*h-,ik

existence and been destroyed, much more it would seem is he . '
Johnson.

entitled to relief if the goods never come into existence at all.
It seems indeed almost necessary in such case to imply a con- ‘ ’
dition in the contract that the goods must come into existence, 
for no man could be supposed to bind himself to such an impossi
bility as the delivery of a non-existent thing.

The trafficking in shares of a company which has no existence 
seems a highly undesirable practice and one which I think may 
well be limited as far as possible, certainly to the extent of not 
holding the contractor liable in damages for failure to deliver a 
particular specified thing which to the knowledge of both parties 
must be impossible at least until the thing comes into existence.
1 think thL disposes of the only point raised in the action, though 
it may leave open certain questions between the parties arising 
out of the transaction to which it relates; these cannot be properly 
disposed of here.

The appeal should be allowed and the action dismissed with 
costs.

Davies J.—This appeal is from a judgment of the Supreme Dnvw»,j. 
Court of Nova Scotia varying the judgment of the trial «Judge, 
who had awarded plaintiff nominal damages and remitting the 
case back to a referee for the assessment of such damages as the 
plaintiff might by further evidence be shewn to have sustained 
by reason of the1 breach of the defendants’ obligation under the 
contract to deliver the plaintiff certain shares in a coal company 
to be organized.

Drysdale and Longley, JJ., dissented on the ground that no 
evidence had been given as to the value of the stock for failure 
to deliver which the action was brought and no attempt was 
made to put a value upon it and that the trial .Judge was right, 
under these circumstances in awarding nominal damages only, 
but at the same time yielded their opinion to that of the majority 
mid agreed to the reference.

The contract upon which tin; action was brought reads as 
follows: (sec 24 D.L.lt. 30G).

The right of the plaintiff to maintain the action depends upon
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the true construction of this agreement. If it was an absolute 
and unconditional contract to deliver the stock as the learned 
trial Judge held and the Court en banc confirmed and there was 
a breach of it on defendant's part, the only question remaining 
would be whether the Court en banc was right in remitting the 
case back to a referee to take further evidence and assess the 
damages.

In the view 1 take of the whole case and the proper construc
tion to be put upon the contract, it is not necessary to discuss 
the reference back for assessment upon further evidence to be 
taken on the question of damages.

1 am of the opinion that the contract is not an absolute and 
unqualified one and that the defendant’s obligation to deliver the 
stock was one dependent upon the coming into existence of a fact 
anticipated and hoped for by both parties, namely, the success 
of the Margaree Company in organizing and financing its under
taking in England or elsewhere and in floating its bonds for 
1*40,000 on the market.

The trial Judge said:—
I have before me a contract absolutely clean eut, plain and simple on its 

face and without any ambiguity or room for conjecture or doubt as to its 
meaning. I must Im* guided by the plain, literal meaning of the words used, 
and 1 cannot go counter to them, even though 1 may think it very likely that 
both parties at the time contemplated the delivery of the stock when the com
pany was on its feet.

But with the greatest possible respect, I think the Judge had 
before him much more than that. He had matter and facts 
which made it essentially necessary to be considered in deter
mining what was the real contractual obligation of the defendant, 
what it was the parties were contracting about, and what they 
each had full knowledge of and what under such considerations 
was the real intention of the parties as expressed. The substance 
and reality of the matter being dealt with and the real nature 
of the transaction have to be considered before the meaning of 
the defendant's obligation can be fairly determined.

The evidence shewed conclusively that the promoters of the 
Margaree Coal and R. Co., Ltd., had been negotiating for months 
in England for the financing of their undertaking; and the sale 
of their bonds to the extent of £40,000, sterling, was to enable 
them to operate their mines and to construct a railway from their 
coal lands to tide water, and the necessary terminals and that
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the floating of these bonds was known by both parties to the 
contract to lie a vital and essential necessity for the success of 
the undertaking.

Johnson, the plaintiff, it is true, says substantially that when 
he signed the contract both defendant and Morrison, the active 
promoter of the company, told him that the stock had been 
actually underwritten.

The defendant and Morrison positively denied that anything 
of the sort had been told Johnson ami the trial Judge accepted 
their testimony.

That testimony was to the effect that negotiations for the 
financing of the company were proceeding satisfactorily in London, 
and that it was hoped they would be successful.

Tnder the facts as found by the trial Judge I cannot believe 
that any such absolute contract as was contended for ever was 
intended or that the contract entered into was such.

Such a construction really amounted to a guarantee on Roche’s 
part that the i‘40.(K)0 required would be forthcoming within the 
<i months and the evidence satisfies me that no such intention 
ever existed or was thought to exist between the parties.

I agree with the trial Judge and the Court en banc that the 
shares which it was promised at one time to issue to Johnson 
were not the shares the contract called for and that both parties 
intended. In the literal construction, however, which is sought 
to be put upon the contract, but which 1 do not accept, then* 
is much to be said in favour of the view that these shares offered 
to Johnson were a fulfilment of Roche’s contractual obligation.

Johnson, however, from the first objected and refused to 
accept any shares other than those in a fully organized company 
which had been financed so as effectively to carry out its under
taking.

If he ' ! an unqualified contractual right to such shares then
1 think he ..ad a right to substantial and not nominal damages 
and that the judgment below was right.

Holding the view, however, of the proper construction of the 
contract I have above expressed I do not think the plaintiff has 
succeeded in proving any cause of action.

The conditions which he himself says governed and controlled 
the issue of the shares he was to receive never came into exist-
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ence. No fault was or could he imputed to the defendant for 
this and Roche’s contractual obligation was not, therefore, broken.

Any remedy the plaintiff may have under the contract (on 
a return of the .$11,000 cash paid to him) to have his interest 
in the coal areas restored him are not affected by this judgment.

The appeal should be allowed and the» action dismissed with 
costs.

Idinuton, J. (dissenting):—The apjM'llant agreed with the re
spondent’s husband to buy 4 square miles of coal lands for the 
price of $11,000 in cash and $17,000 of common stock of the 
Margaree Coal and R. Co., Ltd., to be delivered within 0 months 
from the date of the agreement.

This agreement was so far fulfilled that the lands were trans
ferred to appellant and the cash paid, but the stock has never 
been delivered. The respondent later on acquired the title to 
this agreement and right to sue for its breach.

I shall not enter upon the wide field of what is the correct 
measure of damages the appellant should pay. 1 am quite clear 
the Court below is right in holding that the damages are more 
than nominal and entitled to refer the assessment thereof to a 
referee.

Notwithstanding a most elaborate argument well presented, 
there is really nothing more in this appeal.

I may be permitted resentfully to say, however, that, after 
paying the closest attention to the argument, it seemed to uu 
a setting up men of straw to knock them down.

The fact that the resjxmdent’s husband may have seemed to 
imagine he was entitled to have the common shares of a com
pany which had not only got organized, but also been so far 
successful in its operations as to float an issue of bonds, seem* 
beside what we have to deal with.

The referee may have to consider all that, in order to deter
mine whether or not in light of the surrounding circumstance 
the contract, so far as relative to the kind of common stock to 
be given, by implication reached so far and whether, in assessing 
damages for its breach, he can hold them, if assessable at all, pro
perly based on such implications, and thus to have been within 
the contemplation of the contracting parties. So far as we an 
concerned, that is not the question before us. All we have to deal



29 D.L.R.J Dominion Law Reports. 335

with involves only the question of whether or not such stock as 
offered, being that of an unorganized company issuing so much 
paper of doubtful legality and no value, can reasonably be said 
to have been an offering of what was within the contemplation 
of the contracting parties.

1 have no hesitation in answering it was not. If it had been, 
there was no possible meaning in providing G months for the 
issuing and delivery thereof.

Between that extreme and the other which ap]M:llant may 
claim, there is a wide field for the referee to deal with.

The Court below might well, if it had seen tit, have defined 
the proper measure of damages, but how can we say, in face of 
the judgment of this Court in the recent case of Wood v. The 
Grand Valley It. Co.} 22 D.L.R. G14, 51 Can. S.C.lt. 283, that 
an imperative duty in law rested upon that Court to have laid 
down the limits within which the referee should proceed?

That case presents an entirely different state of facts from 
this, but the principles of law applicable thereto are closely 
analogous to, if not absolutely identical with, those which must 
govern the referee in proceeding herein.

In that case, I felt that the Divisional Appellate Court for 
Ontario, in order to save needless expenses and avoid the possi
bility of a miscarriage in the conduct of the reference, might 
have been well advised in more accurately defining the legal 
grounds ui>on which the referee should proceed and the limits of 
the damages to be allowed.

Unfortunately, 1 stood alone and must now bow to the decision 
of the Court and say that so long as there is a case of damages 
to be considered by a referee there is no error in the judgment 
now appealed from.

There is something which might be said relative to the atti
tude of Johnson in the demands he made upon appellant in its 
bearing upon this resjxMident’B right to recover. If it had ap
peared that he, so clearly in his own right or in right of what 
he was authorized by rescindent as assignee, had presented his 
or her demands, in such clear-cut shape as to absolve appellant 
from proffering anything but what he did in discharge of his 
obligation, then he was thereby released from further attempts 
to satisfy the claim.
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The whole evidence hearing upon such an issue, when fairly 
read, does not justify such a contention.

Indeed, such contention is not pleaded, yet it was only, if 
resting thereon, that the evidence referred to on the subject could 
be made to serve the defendant in law.

The appeal should be dismissed with costs.
Duff, J.:—The; litigation which led to this appeal was insti

tuted by the resixmdent for the purpose of enfor i , a certain 
agreement, dated November 5, 1909, between her husband and 
the ap}M»llant, under which certain coal areas in the county of 
Inverness, N.S., were to be transferred to the apixdlant in con
sideration of a present payment of $11,(XX) and 
$17,000 of the common stock of the Margarce Coal & Railway Company, 
Limited, said stock to lie delivered within six months from the date hereof. 
The Margarce Company was incorjxirated in the year 1903-1904, 
with a nominal capital of £500,(XX) and with power to incur 
indebtedness to the extent of £000,(XX). The plan of the pro
moters was that the company should acquire certain coal areas 
in Inverness, 48 in number, to develop and work these anas, and 
for that pur]>oHc to construct a railway alxnit 50 miles in length 
connected with the Intercolonial Railway and with shipping 
points. It was intended that in the usual way the pro|x*rty should 
be paid for partly in cash and partly by the transfer of fully 
paid-up shares, the necessary capital being procured for the pur
chase of the areas and for construction and development by sales 
of bonds and shares.

The ap|X‘llant, who apjxars to have been the moving spirit 
in the enterprise, obtainix! an option from Johnson on his four 
areas in HM)7. Shortly after that the persons interested in the 
areas, the promoters, pooled their interests, a trustee being ap
pointed and options and transfers in escrow of the leases being 
given to the trustee. The option on Johnson’s anas was ex
tended from time to time until, in 1909, Johnson, being pressed 
for money, urged the respondent to take over his areas at a cash 
price, and eventually the agreement above mentioned was arrived 
at. In 1910, before the expiration of the six months within which 
the shares were to be delivered, under the literal terms of tin 
agreement, Johnson made an assignment for the general benefit 
of creditors, and some months afterwards the assigm-e, with tin 
assent of Johnson’s principal creditors, transferred Johnson's



29 D.L.R.] Dominion Law Reports. 337

rights under the agreement to Mrs. Johnson, the respondent, for 
the consideration of $100. Johnson’s estate apjx'ars to have been 
hopelessly involved, and it is quite evident, I think, that his 
rights under the agreement were not regarded by the competent 
businessmen, who at that time considered the matter, as having 
any present realizable value. The efforts of the promoters to 
obtain capital in England and France from time to time appeared 
to them to be on the ]x>int of succeeding and in the summer of 
1911 Mr. Morrison, one of the promoters, went to England in 
the full expectation of succeeding in obtaining the necessary 
capital; he did not succeed, and at the time of the trial the efforts 
of the appellant and his associates to obtain adequate capital had 
produced no result.

In the meantime Johnson, on behalf of his wife, had called 
upon the respondent to perform his agreement by delivering 
shares, the first demand having been made in the beginning of 
1911, about eight months after Johnson’s assignment to the 
trustee for creditors. There were several interviews between 
Johnson and the respondent and between Johnson and Mr. 
Morrison on the subject, at which Johnson appears to have been 
informed that shares would bit allotted and transferred to him 
if he insisted upon it. Johnson always, however, assumed the 
attitude that under the agreement he was entitled to shares in 
a company furnished with capital for carrying on its operations. 
There is considerable variety in the form of expression used, but 
1 think, according to the fair reading of Johnson’s own evidence, 
that is the view of his rights under the agreement which he was 
putting forward and insisting upon at that time. He says ex
plicitly he would not have accepted shares without being satisfied 
that the company was properly organized and financed. A 
correspondence ensued between the appellant and Mr. Allison, 
the respondent ’s solicitor, in which a demand was made, on behalf 
of the respondent, for payment in money of the amount of the 
face value of the shares, and the action followed.

The controversy reduces itself to two questions or rather falls 
into two divisions. First, it is necessary to consider the legal 
effect of the agreement of November 5, 1909. Several views have 
been put forward. On the part of the respondent it is contended, 
and the contention set-ins to have been accepted by the Chief 
Justice in the Court below, that the appellant’s undertaking was
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something mort1 than an undertaking that could be satisfied by 
the delivery of the paid-up shares in the Margaret* Company 
validly allotted and issued. The parties, it is said, did not con
template the allotment of the shares in the payment of the pur
chase price of any of the 48 areas, the title*» to which had been 
ptKiled, until the company 'ocuretl the necessary capital to
enable it to purchase the areas under the terms of the {Hading 
agreements and to enable it to develop the pro[M*rties and put 
the whole undertaking into operation. That is, no doubt, the 
view, though he somewhat crudely expressed it, which Johnson 
had in his mind when he refused to accept the shares offered by 
the appellant, and that is, no doubt, the view intended to lie 
expressed in tin* letter of July 31, 1011, written on behalf of the 
respondent by the gentleman who was then acting as her solicitor.

On behalf of the appellant alternative constructions are ad
vanced. First, that, if tin* view just outlined correctly interprets 
the agreement, that can only b<* upon the theory that tin* real 
nature of the arrangement between Johnson and the apjH-llant 
was that Johnson, in addition to the sum of $11,000 cash, was 
to share in the fruits of the promotion of the company in the 
ratio of $17,000 to the par value of the aggregate of shares 
allotted to the proprietors according to the terms of the pooling 
arrangements. And one result of this is said to 1m* that the 
obligation to deliver must, be subject to a condition that the pro
motion of the company should be brought to a successful issue. 
The alternative construction is that the “$17,000 of the common 
stock” of the Margaree Company is a description which is fully 
answered by shares of the par value of $17,000 validly allotted 
and fully paid up; but that the agreement, being an agreement 
for the sale of the land, the stipulation as to time is not of its 
essence, and that a term should be implied to the effect that 
delivery of the shares should 1m* exigible only after the lapse of 
a reasonable time for completing the contemplated purchase by 
tin* company of the property of the promoters.

There are arguments in favour of every one of these rival 
constructions of considerable plausibility; but, having weighed 
them all, I have not had much difficulty in concluding that, on 
the whole, the balance is definitely against the first.

There are three circumstances to consider in testing these con-

1
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structions. First, there was no legal obstacle in the way of 
allotting fully paid up shares in exchange for the payment jn 
cash of their full value at the time- the agreement was entered 
into or at any time down to the trial; and, consequently, whether 
capital was obtained or not, sufficient for the purchase1 of the 
properties and the working of the1 company’s enterprise, the agree
ment was at all times capable of being performed according to 
its literal terms.

Secondly, the appellant, no doubt, as well as Johnson, fully 
expected that the efforts of the promoters to obtain capital would 
be successful within the period named in the agreement , six months 
from tlu1 date; and this delay, it may be assumed, was intended 
for the protection of the appellant in order to avoid the em
barrassment certain to arise in connection with the issue of the 
shares and the transfer of them in payment for one of the proper
ties while the promotion of the enterprise remained incomplete.

Thirdly, the sale was brought al>out by the appellant's desire 
to accommodate Johnson, who was pressed for money.

In these circumstances is there any justification for implying 
a term, as in the respondent’s proposed construction, by which 
the warranted that sufficient capital would be obtained
within the time mentioned or indeed at any time? The principles 
upon which, in transactions of this kind, the Courts act, in im
plying a term not found expressed in a contract, have been stated 
in various ways. It has been said, for example, that the law will 
imply a term obviously intended by the parties and necessary 
to make the contract effectual, that is to say, where the written 
contract, as expressed in writing, would otherwise be futile: per 
Bowen, L.J., in Oriental Steamship Co. v. Tylor, [1893] 2 K.B. 
518, at 527. Lord Watson has put the matter thus (and it is 
perhaps the most practical way of stating it) in Dahl v. Nelson, 
Donkin & Co., 6 App. Cas. 38, at 59:

i have always understood, that, when the parties to a mercantile con
tract such as that of affreightment, have not expressed their intentions in a 
particular event, but have left these to implication, a court of law, in order 
to ascertain the implied meaning of the contract, must assume that the 
parties intended to stipulate for that which is fair and reasonable, having re
gard to their mutual interests and to the main objects of the contract. In 
some cases that assumption is the only test by which the meaning of the con
tract can be ascertained. There may be many (xismhilitics within the con
templation of the contract of charterparty which were not actually present 
to the minds of the parties at the time of making it, and when one or other
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( AN. of these ixwsibilities becomes a fact, the meaning of the contract must be 
g Q taken to be, not what the parties did intend (for they had neither thought
_!__ ." nor intention regarding it), but that which the parties, as fair and reasonable

Roche men, would presumably have agreed upon if, having such possibility in view.
v• they had made express provision as to their several rights and liabilities in

I OHM SON'. the event of it8 oocojrcnyt.

Duff, j „ It ig necessary to add, however, a reference to the warning 
of Lord Esher, in Hamlyn A Co. v. Wood A Co.} [1891] 2 Q.B. 
488, at 491, the effect of which is that it is not sufficient that the 
suggested stipulation should appear to be reasonable or that it 
should appear to be reasonable to imply such a stipulation; the 
Court must be iatisfied that the implication is a necessary one, 
that is to say, that it must be presumed that both parties, if th< 
matter had been brought to their attention wrould, as reasonable 
men, have insisted upon it.

I am by no means convinced that if the point had been raised, 
Johnson would have insisted ujxm any warranty; indeed, I think 
it highly improbable, in view of the fact that the appellant was 
buying Johnson's property at Johnson’s solicitation and mainly 
for Johnson’s accommodation, that Johnson would have thought 
of exacting such a stipulation. He knew that the appellant’s 
interest in the promotion was much greater than his and that 
no effort would be wanting on the appellant’s part; and I see 
not the slightest groiuid for inferring that he w'ould have called 
upon the appellant to warrant by contract the success of his 
efforts. As to the appellant, there was nothing in the circum
stances likely to suggest to any reasonable man in his )>osition 
(inconveniencing himself to do Johnson a favour) that he ought 
to undertake the burden of such a stipulation.

There is, I think, more plausibility in the contention that 
both parties to the agreement in question contemplated a transfer 
to Johnson of shares allotted to the appellant by the company 
in payment of the purchase* price of Johnson's areas in accord
ance with the terms of the pooling arrangement; a transfer which 
could only take place when the property, as a whole, had been 
taken over by the company That is what the parties unques
tionably had in view. And if the contention on behalf of tin- 
respondent, that I have just been examining, were to be accepted, 
it would seem to follow almost as a corollary that the appellant's 
undertaking to transfer should not lie exigible until the property 
had been taken over by the company. On that footing the cas<
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would be well within the settled principle that where, from the 
nature of the contract and surrounding circumstances, it is clear 
that the contract is based upon the assumption by both parties 
that some condition or state of things going to the root of the 
contract ami essential to its performance should be in existence, 
the non-existence of such condition or state of things when the 
time for fulfilment has arrived affords in general an answer to a 
action upon the contract. (Taylor y. Caldwell, 3 B. & S. 820, 
32 L.J.Q.B. 104; Krell v. Henry, |1903) 2 K.B. 740. 72 L.J.K.B. 
794; Chandler v. Webster, (1904] 1 K.B. 493, at 499. 501, 73 
L.J.K.B. 401; lie Hull and Lady Meux, (1905] 1 K.B. 588, 74 
L.J.K.B. 252; and rf. Herne Hay Steamboat Co. v. Hutton, ( 1003] 
2 K.B. 083, 72 L.J.K.B. 879.)

I do not find it necessary to decide definitely whether or not 
this is the right view of the agreement before us. I have come 
to the conclusion that, whether this view of the agreement or 
the second of the alternative constructions presented on part of 
the appellant be accepted, the respondent must fail in her action.

The stipulation as to delivery ’ 0 months is obviously
not of the essence of this contract. Both sides have pressed the 
contention that the contract contemplates a transfer of shares 
allotted in payment of coal properties to Ik* taken over by the 
company. Having regard to the circumstances already adverted 
to and to the subsequent conduct of the parties which may, 1 
think, be looked to for as list an ce in interpreting the contract, 
the proper conclusion is that both parties must have intended 
that the appellant was to have a reasonable time with reference 
to the nature of the business he was engaged in before being 
called upon to deliver the shares, and that the parties were con
tracting upon that footing.

Accepting this construction of the agreement, then, has there 
been any breach of which the respondent is " to complain?
The facts 1 am about to state are, I think, sufficient to shew 
that down to the time when, some months prior to the commence
ment of the action, the rei , through her solicitor, de
manded money in lieu of share's, there had been no breach on the 
part of the appellant and nothing entitling the respondent to 
declare that by reason of the appellant's conduct the contract 
was rescinded.
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( an. The primary facts are really not in dispute, but it is necessary
8. C. to notice them at some length in order to consider the legal con- 

Rochk sequence of them. I have already mentioned that the respondent, 
Johnson through her husband, had again and again declared that she would 

— not accept shares in the coal company, even although fully paid 
up, until it appeared that sufficient capital had been raised to 
set the company in operation. That position was reiterated by 
the respondent’s husband in his evidence given at the trial, in 
which he explicitly declared more than once, with slight varia
tions of phraseology, that he would not have accepted shares 
until that condition had been satisfied. It is necessary, however, 
to refer to some communications which passed between Mr. 
Allison, the respondent’s solicitor, and the appellant. In August, 
1911, Mr. Allison called upon the appellant and Mr. Morrison, 
and made then, as he says, an unconditional demand upon the 
appellant for the delivery of the shares which, by a letter of 
July 27, 1911, addressed to the gentleman who was then acting 
as her solicitor, the appellant had offered her. This demand was 
not pressed, Mr. Allison being informed by the appellant and Mr. 
Morrison of Mr. Morrison’s contemplated visit to Europe, and 
the expectation of both of them that a successful flotation would 
result. Mr. Allison was informed that the shares would be 
delivered if he insisted upon it, but that this w’ould be a source 
of embarrassment ; and for this reason the demand wras not 
pressed, the respondent agreeing to await the event of Mr. Morri
son’s efforts.

One is entitled here, I think, to infer (it is not in the least 
inconsistent with the general effect of Mr. Allison’s evidence) 
that the respondent acted in consenting to wait, with a view to 
her own rather obvious interest that the prospects of a successful 
flotation should not be impaired as the result of her importunities. 
The respondent did not move again until February 19, 1912, 
when a letter wras written by Mr. Allison demanding not tin 
shares, but the face value of the shares in money. This letter 
was followed by a letter of February 29, in which the respondmi 
explicitly refused to accept shares and reiterated her demand to 
be paid the face value of the shares as damages. The conclusion 
to W'hich I have come is that, after the interview of August, 14) 11. 
considering all the circumstances, the respondent was not entitled 
without some further intimation to the appellant to treat a failure
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to deliver upon some particular date as a breach of contract on CAIsr-
the part of the appellant entitling her to treat the contract as S. C.
rescinded; and, in any view, the attitude assumed by the re- jlorHK 
spondent in the letters of February 19, 29, March 2, and June 8, jOHJj ON 
and at the trial absolves the appellant from anything like a formal 
tender of the shares or the production of the shares in Court.

The appeal should be allowed and the action dismissed with 
costs.

Anglin, J. (dissenting) :—The coal areas covered by this agree- Anglin-J 
ment were, immediately upon its execution, conveyed by VV. H.
Johnson to the defendant, and the $11,000 cash was thereupon 
paid to Johnson. The shares have not been delivered. The 
flotation of the Margaret1 Coal Co. has not yet been effected, 
difficulties hitherto insurmountable having been encountered in 
making the financial arrangements deemed necessary, and at the 
present time there appears to be no prospect of a successful flota
tion of the company. The plaintiff, who is the wife of W. H.
Johnson, purchased from his assignee for creditors his interests 
under the agreement with the defendant.

After several extensions of the time for delivery of the shares 
had been assented to, the plaintiff finally called upon the de
fendant to carry out his agreement ; and she brings this action 
for damages for his failure to make delivery of the $17,000 of 
shares.

In order to determine the rights of the parties it is essential 
to ascertain what their bargain was. Two questions arise as to 
the meaning and effect of the writing to which they committed 
it. The first question is: What kind of shares did W. II. Johnson 
stipulate for and William Roche undertake to deliver—shares in 
a company merely chartered, without capital or property, and 
with no prospect of being in a position to commence operations 
within any reasonable time, or shares in an organized company 
with sufficient capital provided for the development and prosecu
tion of its undertaking and having its operations already begun, 
or being in a position immediately, or practically so, to commence 
operations? The second question is: When was delivery of the 
shares made exigible—at, or within a reasonable1 time after, the 
expiry of the fi months nameel in the writing, e>r only if anel when 
the defendant anel his associates should succeed in financing the
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company and putting it in a position to commence active opera
tions?

By the judgment at the trial it was determined that the 
shares contracted for were shares in a company “on its feet”— 
adequately financed and ready to prosecute its undertaking— 
that the defendant had contracted to deliver such shares not if 
and when flotation should take place, hut within six months or 
a reasonable time thereafter, and that there had been a breach 
of this contract by the defendant entitling the plaintiff to damages. 
But because he deemed the evidence insufficient to enable him 
to assess such damages, the learned trial Judge held that the 
plaintiff could recover only nominal damages. On appeal by the 
plaintiff, the full Court held him entitled to substantial damages, 
indicated the basis on which they should be assessed, and directed 
a reference to fix the amount. From that judgment the de
fendant appeals.

In order to know what the parties intended respectively to 
stipulate for and to undertake, all the terms of the writing, the 
circumstances under which they contracted, and the interpreta
tion which their conduct shews that they themselves put upon 
their agreement must be taken into account.

The plaintiff alleges that the intention of the parties was that 
her husband should receive shares in a company sufficiently 
financed to be ready to begin active operations, and that the 
defendant undertook to deliver such shares to him within (> 
months. By his plea the defendant asserts that delivery of the 
shares was to be made only upon completion of the financial 
arrangements of the company ami when it should be ready to 
begin operations, and, alternatively, that if the plaintiff was 
entitled to the delivery of any shares before the completion of 
financial arrangements and before the company was ready to 
commence operations, her only right was to receive shares issued 
under see. 10 of the incori>orating statute, that she refused to take 
such shares when offered to her, but that he is still ready anti 
willing to bring them into Court; and he submits to such order 
as the Court may set1 fit to make in respect to them.

The evidence seems to establish that the plaintiff and her 
husband were more than once informed that they could have 
shares of the kind last mentioned. They always took the por
tion that they would not accept such shares as they were not
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what they were entitled to. If shares in a company possessed 
neither of the money nor of the property requisite for its enter
prise were what the plaintiff’s husband had agreed to take, tin- 
defendant might properly ask that this action should be dis
missed upon his carrying out the offer of delivery made in his 
statement of defence. When the plaintiff and her husband re
fused to accept such shares, however, the defendant did not take 
the stand that they were not to anything else. On the
contrary, he urged that they should allow further time for the 
financing, in order that shares in a company ready to operate 
might be available. There was more than one extension of the 
time for delivery agreed to under these circumstances.

Hut the terms of tin* contract themselves perhaps furnish an 
argument even more cogent in support of the view that tin- 
parties were bargaining for shares in a company adequately 
financed and ready to prosecute its undertaking. Else why tin- 
stipulation for (> months within which to make delivery?' Shares 
such as had been offered to the plaintiff and her husband more 
than once before action, and of which the offer is repeated in 
the defendant’s plea, were immediately available when the agree
ment was made. There would be no reason for providing that 
their delivery should be withheld for (> months. Shares answering 
the other description were not immediately a\ e, but it was 
understood that the financial arrangements of the conq any were 
about complete and that it would undoubtedly be in operation 
well within the 0 months t for. Indeed, so great was
the expectation of an almost immediate flotation of the company’s 

s and stocks, that the plaintiff’s husband understood (as 
the trial Judge has found), though erroneously, tin. the stock 
of the company had been actually underwritten. The Judge- 
says:—

There is an issue of fact between Mr. Johnson on the one side, and the 
defendant and Mr. Morrison on the other side. Mr. Johnson says that Mr. 
Morrison and the defendant, both being present at the- same time, told him 
that the stock in the company had been actually underwritten, this is de-nie-el 
by the defendant anel Mr. Morrison, and 1 accept the-ir testimony. I do 
not impute intentional untreithfulne-ss to Mr. Johnson, and I have no doubt 
that words of strong cx|x-ctation were used, which after the lapse of time 
Mr. Johnson may now think were representations of an actual existing state 
of affairs.

To quote another passage from the* opinion of the Judge:—
At the time when the contract was made, the defendant, I have no doubt,
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exjiectttl that before the <1 months elapsed, money would be rained in Eng
land to float the company, in which event the company would have been 
organized and the stock issued and delivered. This, 1 have no doubt was 
what the defendant thought and intended to do.

There is abundant evidence to support these findings, and 1 
can set* no reason why they should be disturbed.

As already stated, the first pwition taken by the defendant 
himself is that his obligation was to deliver the shares only after 
the flotation of the company—that, as it is put in his factum, 
the |M‘riod of six months mentioned in the agreement . . . hud refer
ence merely to the probable time necessary to finance the company ami were 
won Is of expectation only.
As to the soundness of this interpretation of the agreement, 1 
shall have something to say presently. I refer to it now because 
it makes it practically certain that it was shares in a company 
completely floated and ready to prosecute its undertaking—a fact 
otherwise tolerably well established—that the parties had in view. 
The suggestion that the defendant’s obligation could be satisfied 
by the delivery of shares in a company without indispensable 
capital paid, or even subscribed, and with no prosjxrt of attaining 
a jxihition in which it would be ready to commence operations, 
issued under such a provision as sec. 10 of the incorjiorating Act, 
was the veriest afterthought.

Rut what as to the obligation to deliver within 0 months, 
which 1 regard as the really crucial question in the case? In the 
first place, without distortion of plain language, an unqualified 
undertaking to deliver shares within (i months cannot be read 
as providing for delivery only when the company should be 
floated and as relieving from all obligation to deliver if flotation 
should lx* found impossible. An analysis of the exhaustive argu
ment for the ap|Hillant on this branch of the ease discloses that 
it rests wholly and solely upon the unlikelihood of the appellant 
having bound himself absolutely to make delivery'. Rut if he 
meant that his obligation should be contingent on flotation, how 
easy it would have been to express that idea! Why stipulait 
for 6 months? No doubt, in the light of subsequent events, it 
may seem astonishing that tin- defendant should not have antici
pated the jxmsibility of difliculties in the financing of his com
pany. Rut the evidence makes it abundantly clear that at tin 
time the agreement was made the expectation of everybody of 
the defendant and his friends and advisers, as well as of th<
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plaintiff’s husband—was that the flotation was already, for all 
practical purposes, an accomplished fact, and that in undertaking 
to make delivery within 6 months the defendant was in reality 
not assuming any risk. It was in this frame of mind that he 
made his bargain. Why should we now ini|H»rt into it an element 
of contingency for which he did not provide and against which, 
had it been suggested to him at that time, he would probably 
have deemed it an excess of caution to guard? Moreover, having 
regard to Johnson’s attitude—his refusal to renew options, his 
insistence on an out-and-out purchase of his areas, his determina
tion to secure in some satisfactory form his price of $28,(MM)— 
what justification is there for assuming that he was prepared to 
take, ami did in fact take, the risk of failure of a flotation which 
was wholly in the hands of the defendant and his associates? No 
doubt, under pressure of straitened circumstances, he reduced his 
cash payment from $11,(MM) to $11,(MM), increasing the stock pay
ment from $14,(MM) to $I7,(MM1 -but, on doing so, he obtained 
from a man known to be in a financial )>nsition which made him 
capable of implementing it, an unconditional promise for the 
delivery of $17,(MM) of shares in a company which, 1 think, it has 
been conclusively shewn was to be a company financed and floated 
ti]M>n the basis which all parties then had in mind and regarded 
as practically an accomplished fact. With great res|>ect for those 
who hold the contrary view, I cannot, because of any supposed 
hardship on the defendant which I cannot but think is more 
apparent than real (for, after all, he obtained the coal areas, which 
we must assume lie thought worth $28,(MM), or he would not, as 
a promoter of the Margaree ( oal Co., have made the bargain 
hi did)—introduce into that bargain a condition to which the 
parties did not make it subject and to which upon the whole 
evidence I see no reason to think they intended that it should be 
subject: llamlyn A’ Co. v. Wood A' Co., [1891] 2 (J.B. 188, at 
491, 494-5.

I agree with the trial Judge and the Judges of the Appellate 
Court that the arrangement made with Mr. Thorn was not, and 
was not intended to be, a discharge of the defendant's contractual 
obligation.

The defendant further complains of the judgment in appeal, 
because it allows the plaintiff, on a reference, to supplement evi-

CAN.
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den<*e as s which the trial Judge ' to Ik* insufficient
to warrant a recovery of more than nominal damages. It is only 
upon this |H>int, as 1 understand their judgment, that there was 
any difference of opinion amongst the Judges of the provincial 
Courts. There was. in my opinion, evidence which shewed that 
the plaintiff was entitled to recover substantial damages, though 
probably not all that might be furnished to enable the Court to 
satisfactorily fix the amount which should be awarded. The 
attainment of precision or certainty in the ascertainment of the 
amount of actual loss is not essential to the assessment of damages 
in cases such as this: Chaplin v. Hicks, | MM l| 2 K.B. 7K(>. I am 
fully alive to the danger of allowing a plaintiff to supplement 
his proof either u|xm a new trial or on a reference such as the 
Court en haut has directed. But there can be no doubt of the 
I lower of the Court in a proper case to make such an order. The 
exercise of that itower is necessarily from its very nature largely 
discretionary and should not be interfered with on a further
ap|>eal. The question to be determined in the present action is: 
What would have been the value of shares in the common
stock of the defendant company had it been successfully floated 
within ft months of the making of the agreement or within any 
extension time assented to by the plaintiff? On such a
question there* is |w*rhaps not the same danger in allowing further 
investigation, as ordinarily attends the ordering of re-hearings on 
questions of fact. Moreover, I am not satisfied that all the 
aspects in which the question of damages should be considered 
in a ease such as this were present to the mind of the trial Judge. 
Many elements which must be considered in estimating what 
would have been the probable value of the shares have been 
suggested in the judgment of the present Chief Justice of Nova 
Scotia. For the view that, in a case in which the damages are 
difficult of ascertainment and largely of a contingent character 
and the evidence adduced at the trial, where the question of 
damages was gone into, shews that substantial damages have been 
sustained, but is insufficient to enable the Court to determine 
the amount which should be awarded, it is not an improper 
exercise of discretion to direct a reference such as has been ordered 
in the present case, there is the authority of the recent decision 
of the Ontario Appellate Division in Wood v. Grand Valley It

4
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Co., 16 D.L.R. 361, 30 O.L.R. 44, affirmed <m appeal l»y this 
Court (22 D.L.R. 614, 51 Can. S.C.R. 283).

1 am for those reasons of the opinion that this ap|M-al should 
l>e dismissed. Appeal allowed.

Re REID: ex parte IMPERIAL CANADIAN TRUST CO.
A Hurla Su/ircmc Court, An/allah Division, Scott, Stuart, link, ami 

McCarthy, .1.1. Jum .it). Wit;.

Lxecvtion l§ I -2)— Aoainst IXTKHKST IN PAKTNKRSHII1 PlVM KDl Id .
The only method by which an execution creditor can reach a partner

ship interest upon a judgment against one of the partner» only, is. not by 
virtue of his execution, but by a charging order founded on his a nt 
under I lie Partnership < *rdi nance lKtMIch. 7 kv<-. 251 see ( on. ( trd. N.W T. 
1911 <'h. 94), without the necessity for an execution being issued thereon.

Appeal from an order of Simmons, J., in an execution pro
ceedings. Reversed.

Peacock tV Skene, for appellant.
IV. I). (low, for r<
The judgment of the Court was delivered by 
Beck, .1.:—The Trust Co., as guardian, applied to Simmons, 

J.. for an order for directions, there being represented on t In
application certain execution creditors and certain ordinary 
creditors of the lunatic. .

Simmons, J.’s, order authorized the Trust Co. to borrow 
*2,000; and directed that the proceeds should be distributed in 
a certain order of priority; first in payment of the execution 
debts.

The appeal is from this order. The day following the argu
ment we were informed that the lunatic had just died. Under 
those- circumstances—the reasons for making tla- loan having 
gone—nothing was left for us to decide except, perhaps, the 
question of the costs of the appeal.

Counsel however asked us to decide the- question as to the 
priority of the execution creditors for the guidance of the admin
istrator of the estate, that question having been fully argued 
before us.

It is stated that the Trust Co. promise to apply for letters of 
administration, and in the meantime they file a consent to In- 
appointed administrator ad litem. Under these circumstances 
we think it proper to decide the question of priority.

Stuart, J., made an order on Oct. V, IV15, declaring John P.

CAN.
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Beck, J
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Reid a lunatic and appointing the Trust Co. guardian of his 
estate.

Three executions against Reid were in the sheriff's hands on 
or before September 13, 1915.

Reid and one Roe were carrying on farming operations as 
partners.

On September 13 the sheriff purported to seize under these 
executions which were not against the firm, but against Reid 
individually, certain live stock of the firm—apparently not as 
being the property of Reid individually, but for the purpose of 
realising on Reid's interest as a partner therein.

The Partnership Ordinance 1899 (ch. 7) see. 25 enacts that a 
writ of execution shall not issue against any partnership property 
except on a judgment against the firm, but that the Court or a 
Judge may make an order charging a partner’s interest in the 
partnership property or the profits with the payment of the 
amount of the judgment debt and interest and may appoint a 
receiver of the partner’s share of the profits, etc., and direct 
accounts, etc., and that the other partner may redeem his interest 
or purchase it.

The old practiec^is stated in Archlfold’s Q.B. Practice (1885) 
14th ed., pp. 853 et seq.

In making the seizure the sheriff followed the old practice. 
That practice was, however, alnilisluKl by the provision of the 
Partnership Ordinance which I have quoted, (Lindley on Part
nership, 8th ed., 418), and the only method by which an execution 
creditor or a partner can now reach a partnership interest is, not 
by virtue of his execution, but by a charging order fotmded on his 
judgment without the necessity for an execution being issued 
thereon.

It was contended in effect that rule 014 authorizing the sheriff 
to seize and sell any equitable or other right, property, interest 
or equity of redemption re-introduced the old practice, but 
although the Lieutenant-Governor-in-Council is by the Supreme 
Court (ch. 3 of 1907) given authority to make rules governing tin 
practice and procedure of the Court, and in doing so to alter or 
amend the then existing statutory rules appended to the Judi
cature Act and may possibly have b<*en given thereby authority 
to alter in some resjiects at least practice and procedure embodied
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in other statutory provisions, I should think that this authority 
would not extend to a ease where, as here, the practice and 
procedure is embodied in and forms an integral part of a Code 
dealing with substantive rights and with practice and procedure 
as arising out of such rights and consequently a. Voting them. 
But whether or not the authority of the Lieutenant-Governor is 
so restricted, it is quite clear, I think, that a general provision 
such as r. G14 cannot be taken as intended to repeal a special 
provision directed to a particular case and dealing with it in an 
exceptional way.

The solicitor for the execution creditors seems to have at least 
doubted the effectiveness of the seizure; for they did in fact 
afterwards, and before attempting to sell apply for a receiver 
order; but the motion was adjourned from time to time and 
finally sine die; and no receiver order or charging order was ever 
made.

There being, therefore, no effective seizure under the execu
tions of Reid’s partnership interest anil no charging order or 
receiver order against it, the execution creditors had not up to 
the time of Reid’s death, acquired any higher standing than that 
of ordinary unsecured creditors and must in the administration 
of the estate rank pro rain with them, in accordance with the 
provisions of the Trustee Ordinance (ch. 11 of 1003, 2nd sess.)

The whole of Reid’s partnership interest was in fact sold to 
his partner by the guardian with the approval of a Judge. The 
guardian received the proceeds no doubt under the condition that 
they should, so far as the creditors are concerned, stand in the 
place of the partnership interest sold.

For the1 reason I have given, these proceeds must be distributed 
among all the unsecured creditors (including the execution 
creditors) pro rata, subject to any priorities not taken away by 
the section of the Trustee Ordinance to which I have referred, 
and to any priorities which the Trust Co. may have for advances, 
or which they or any of the parties may have as to the costs, by 
law or by virtue of any order that may have been made in tin1 
lunacy proceedings.

It must be understood that 1 have dealt only with the debtor’s 
partnership interest. If there were at the date of his death any 
other goods or lands, such property would be bound by writs of

ALTA.
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execution in the sheriff’s hands without seizure (except in the ease 
of certain kinds of |>ersonul pro|>erty) and with respect to any 
such pro|>erty, if then* he any, the execution creditors would 
have a priority. Rule 609 et neq.

If there is any other projjerty some questions of marshalling 
or subrogation may arise in the administration of the estate; but 
these questions can l>c dealt with, if necessary, by a single Judge.

As to the jroslsof this apjieal: The ap|>cllants are the ordinary 
creditors. They have succeeded in establishing that the order 
api>enlcd from was wrong. They should have their costs. If 
the Trust Co. have incurred any costs in relation to the appeal 
they also should have their costs. With regard to the execution 
creditors they have failed in the api>cal, but in view of the fact 
that they d for a receiver order and, had they obtained 
it, would have secured priority and thus were vigilant, and seem 
to have failed only because for some unexplained reason the 
Master refused to deal with- the question ami adjourned the 
nuit ter tine die, and the question raised on appeal was raised in 
the interests of a class of creditors. 1 think they, under these 
special circumstances, should not only l>e relieved of paying the 
costs of the apjH'al but, with the other parties, have their costs 
out of the estate». Appeal allowed.

GRAND TRUNK R. CO. v. JAMES.
Alberta Su/mnie Court, Ap/wUatc Division, Scott, Stuart, Hick amt 

Met 'arthy, JJ. J une .10. 1916.

1. C’a khi k ns (ft II O 1—32'»—Incidental powers or railway company •
CaKKIAUK OP IIAUOAUB.

The carriage of baggage to and from its own stations is a |lower fairh 
"incidental" to the statutory |lowers of a railway company.

2. Trade name (| I —9)—C’arhiaoe or haouaoe by railway company
I NMtlNOEMEXT INJUNCTION.

A railway company is entitled to the exclusive use of the trade nann 
they adopt in carrying on a baggage transfer business, and any infringi 
meut thereupon by a third party sulwcipicntly attempting to carry on > 
similar business under a similar trade name a ill la* restrained by in 
junction.

|tirant! Trunk It. Co. v. Jamet, 22 D.L.R. 91.'». affirmed.|

Appeal from the judgment of Stuart, J., 22 D.L.R. 915 
Affirmed.

./. Shaw, for plaintiff, respondent.
A. A. Mcdillitray, for defendant, ap|>ellant.
Stuart, J.:—The facts of this case are fully set forth in tin 

judgment ap|>euled from and need not here In* repeated.

5
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1 think there is fairly good ground for the criticism which the 
trial Judge made of the interpretation placed upon sec. 17 of the 
special Act incorporating the Grand Trunk Pacific R. Co. in the 
judgment 1 delivered on the first application for an interim in
junction, although the case would have been stronger if the words 
“in connection therewith” had been inserted also after the word 
“facilities.”

However, it is, in my view, unnecessary to trouble ourselves 
with this question because it is clear that a corporation has the 
right to do whatever can fairly be called incidental to its main 
purposes, objects and powers. Indeed, this is expressly enacted 
in sec. 7V of the Railway Act and is well settled by the decisions 
referred to in the judgment of Walsh, J. The one question is 
whether the right to carry the baggage of its passengers to and 
from its own stations is properly incidental to the operation of a 
railway. As Lord Loreburn said in AttAicn. v. Merxey H. Co., 

U 113:
It must Im‘ shown ihat tin- business cun fairly Ik* regarded as incidental 

to or consequential U|m>ii the use of the statutory |savers; and it is a question 
in each ease whether it is so or whether it is not so.

And Lord James of Hereford said, at p. 1 IS:
No doubt there are certain things incidental to the carriage of passengers 

which can lie done. Of these |ierhaps that which is most attractive would Ik; 
the giving of refreshments on the line. That is not, I presume, authorized 
in express terms by the statutes, but that is incidental to the carriage of 
passengers. In the same way the meeting of passengers or delivering them 
at their places of aliodc, where they wish to go. by an omnibus may well 
he carried on without exceeding the statutory |lowers.

The case from which I make these quotations was an applica
tion for an injunction by the Attorney-General, on the relation of 
a municipality which « :*tod a tramway system, to restrain 
the railway company from carrying on an omnibus business, and 
the injunction was granted but merely because it appeared that 
the railway’s < ’«uses were picking up and carrying passengers 
generally and not merely to and from its own stations and it was 
held impossible to attempt, by the imposition of an undertaking, 
to restrict the company to what Lord James would apparently 
have held to be legitimately incidental—as the Court of Appeal 
had attempted to do.

Rut even if the words of Lord James were merely obiter, in the 
circumstances I think one must have great respect for an opinion 
so i y expressed by him. Besides, it must surely be evident
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to anyone that it is, in fact, a great convenience to the public 
travelling on a railway line to find that the company which has 
carried them and their baggage to its stations is ready to furnish 
them with facilities for getting that baggage quickly and safely 
to their places of abode near those stations. It is just at the 
moment when the passenger alights, often in a strange place, 
that he needs the attention of the railway company most. I 
think the carriage of baggage to and from its own stations is 
clearly a ix>wer fairly incidental to the statutory powers of the 
company. The case of the London County Council v. Attorney- 
General, [1902] A.(\ 165, merely decided that the business of an 
omnibus company was not incidental to that of a tramway (i.e., a 
street railway) company which, of course, is a different matter 
altogether.

In my opinion the plaintiffs, the G.T.P.R. Co., wore in fact 
engaged in the baggage transfer business but, of course, only as 
incidental to their general business. I think the nature of the 
arrangement with Riddick was such that he was in effect their 
agent—an agent for whose acts within the scojh* of his employ
ment the company would clearly have been responsible. With 
regard to baggage transferred from one railway to another he 
was paid by the company. With regard to the baggage taken to 
and from their station to private places it is true he was allowed 
to take from the passengers w'hat he earned, and it was also true 
that he was permitted to and did do other work not connected 
with the railway on his own account. But I cannot understand 
howr this can lead one to say that the railway company was not 
engaged in transferring baggage. They were clearly responsible 
for Riddick’s acts. His connection with them could be termin
ated at any time. He was acting ostensibly as their agent. 
They chose a particular method of getting their transfer business 
done and it was done under their name. The fact that Riddick 
was not remunerated by a salary but by the fees he could get 
from individuals whom he served on their behalf did not make 
his work any the less really the w'ork of the railway company. 
Their remuneration came not in money but in the appreciation 
by their customers of the services rendered them.

The railway company is not, it is to be noted,.carrying on a 
general transfer business. They do not pretend to transfer
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baggage from one place in the city to another irrespective of their 
own line of railway. If they did, they could no doubt be re
strained at tile suit |>erhaps of the Solicitor-General of Canada, 
they being a federal company, on the ground that they were 
exceeding their corporate powers just as was done in most, of the 
English cases cited to us. Such actions are not as common 
in Canada as in England, but they are possible. The railway is 
merely carrying on its own railway business, and as part of it, and 
as an incident to it, the company is looking after the baggage of 
its customers only. It is just like the case of a hotel or restaurant 
which looks after the coats, hats, canes, and umbrellas of its 
customers in a checking room as an incident of its business. It 
the proprietor of the hotel were to put someone in charge of the 
room and let him get his remuneration by tips or by a regular fee 
that person would none the less be carrying on part of the business 
of the proprietor. In the same way I think the railway company 
was engaged in looking after the baggage transfer of its customers, 
even though this was done through Riddick in the way described 
in the evidence.

But it was not, as I have said, engaged in a regular or general 
transfer business, and this circumstance lessens the importance to 
be attached to the idea of competition in this case. In my 
opinion, it is not so much on the ground of what ia. generally 
called ‘unfair competition and damage resulting therefrom that 
the plaintiffs have a right to complain, because after all the com
pany apparently makes no money out of the transfer business or 
its customers any way. The true ground on which the plaintiffs’ 
case can be rested is that the defendant adopted a name which 
had long been associated in the public mind with the business of 
the plaintiff companies and adopted it in application to a business 
which the plaintiff companies had a right to carry on as incidental 
to their main business and thus falsely represented to the public 
that he was connected in some way with the plaintiff companies. 
Even though the plaintiffs might not be held liable for his acts if 
they did not interfere to stop him, and for myself I have much 
doubt on that |>oint, particularly if he never came uj>on their 
premises, they would still be liable to be held res]>onsiblc not in a 
Court legally, but in the minds and opinions of the travelling 
public whose good opinion they were anxious to retain, and whose
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had opinion might and proliahly would injure them for any mis- 
eonduet or inattention on the part of the defendant.

If ii plain!iff proven that the name or word has been no exclusively 
identified with hin gtanln or Imsinesn an to have acquired a secondary meaning 
no an to indicate hin goods or Imninenn and hin alone, he in entitled to relief 
against another’s deceptive use of such terms. 38 Cyp. 770.

As was said in a Massachusetts ease :—
In establishing a new Imninenn the defemlant had no invasion to adopt a 

name which would In* likely to mislead the public and induce them to believe 
that the Imninenn which he wan establishing wan conducted hy the plaintiffs. 
It wan cany to choose a satisfactory name unlike the plaintiffs’ and to conduct 
the ImnincNN in such a way an to leave the plaintiffs the whole benefit of niieh 
reputation an they had gained in the community. Samuel* v. Spitter, 177 
Mann. 226-7.

1 think it is clear from the evidence that the defendant’s 
predecessor in title deliberately adopted the plaintiIT’s name in 
view of the anticipated entry of their railway line into Calgary 
and not as an indc|>cndcnt discovery, thought or invention of 
his own.

The deceptive use of a trade name can Iw* enjoined where there 
is a clear probability of damage, not only or necessarily by way 
of direct pecuniary loss in the way of immediate loss of the trade 
taken away,%but also indirectly by loss of reputation and conse
quent general loss of trade. Any probable injury to the plaintiff's 
business is sufficient, and it is easy to see in the present ease that 
injury is not only quite possible but " on account of the
confusion which would inevitably ensue if the defendant were not 
restrained.

With regard to the amendment of the statement of claim, I 
think it was unnecessary in any case in view particularly of par. 
12 of the claim as it stood. Moreover, the plaintiffs offered, 
when asking for the amendment, to |>crmit new evidence to be 
given and apparently the offer was not considered for a moment 
perhaps because there was really no more light to be thrown on 
the case. With regard to the form of the judgment, I think it 
is quite unnecessary to be troubled about the declaratory part of 
it because the injunction contained in the second clause is really 
the operative part, and could stand even if the declaratory clause 
were not there at all.

For these reasons and for the reasons given by the trial Judgt. 
I think the plaintiffs were entitled to succeed and that the appeal 
should be dismissed with costs.

8826
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Scott and McCarthy, JJ., concurred.
Beck, J.:—The trial Judge, Walsh, J., has set out the facts. 

I concur with his reasons for holding the plaintiff entitled to 
succeed.

The following proposition is laid down in 10 Cyc. tit. “Cor
porations,” pp. 151, et Hcq.:

While the name of a eor|M»rutiou in not in et net new a franchise yet the 
exclusive right to it* use will lie protected in equity by a writ of injunction by 
analogy to the protection of trademarks, just as the name of an individual, a 
partnership, or a voluntary association may In* so protected.

This pro|M>sition is supported by the following Knglish authori
ties: Tussaud v. Tussaud, 44 Ch.l). 078; Hendriks v. Montagu, 17 
Ch.D. 038; Massant v. Thorley's Cattle Food Co., 14 Ch.l). 748: 
Merchant Hanking Co. v. Merchants' J. S. Hank, 0 Ch.D. 500. 
The principles u|>on which the foregoing proposition is founded 
are very clearly expressed in the eases cited. The ap|>cal should 
be dismissed with costs. Appeal dismissed.

CANADIAN PACIFIC R. CO. v. A1TKEN.
Mbirtn Sujireme ('ourt. Appellate Division. Scott, Stuart awl Htek. JJ. 

Juru SO, 1916.

ALTA.
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Principal and aubnt (6 II A—8)—Salk ok land Aoknt'h kkpkkhknta-
TIONS NOT WITHIN SCOPK OK V1KNCY.

Itepnwntations by the authorized agent of a company employed lo 
sell their lands, made to a friend in the course of social intercourse, not 
in the company's interest, but for the pur|Mise of giving his friend a 
“tip" whereby both he and his friend might make a profit, an- not 
binding ii|m>ii the company.

Appeal by the defendant from the judgment of McCarthy, J. Statement. 
Affirmed.

George A. Walker, for plaintiff, rcsjiondcnt.
H. T. D. Aitken, for defendant, appellant.
The judgment of the Court was delivered by
Scott, J.:—The action is for the balance of purchase money soon, j. 

and interest payable under agreement entered into by the defend
ant for the purchase of certain town lots in the towiurite of Tilley.
Xlbcrta.

The defence relictl upon by the defendant is that he was in
duced to enter into the agreement by the misrepresentation of 
the plaintiff company or its agents that the company would make 
and erect certain improvements in that townsite which would 
cause it to be a distribution point for the merchandise of the 
farming community around there, and that the company would

34—29 d.l.m.
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establish there the offices of the Can. Par. Irrigation and Coloniza
tion Co. Ltd. and that said offices would be the centre of the 
eastern irrigation system for Alberta and that all parties pur
chasing land in said eastern irrigation system would be referred 
to those offices. In the particulars furnished by him he alleges 
that the misrepresentations complained of were made by one 
Cardell, who, while employed by plaintiff company, effected the 
sale, and that they were made by him at the offices of the plaintiff 
company in Calgary.

The negotiations for the purchase of the property were carried 
on by the defendant with Cardell, who at that time was a clerk 
in the land department of plaintiff company. He was also secre
tary of the Can. Pac. R. Irrigation Co. with charge of their agen
cies which had charge of all the land in what was known as the 
irrigation block in which the lands in question are situated. The 
defendant’s version of what took place between him and Cardell 
is as follows:

Q. With whom did you have conversation in regard to the purchase of 
the lots in question? A. Mr. Cardell. Q. How did the conversation take 
place, what led up to it? A. The first conversation t ook place, if I remember 
rightly, in the Calgary Club. I think it was over a game of billiards that we 
were playing together. He s|x>ke about this being a good thing. Q. Tell 
us what led up to the contract and the application? A. Well, I used to see 
Mr. Cardell a good deal. We had a lot of conversation. I think |>crhnps 
it was scattered over two or three different conversations, but I am not sure. 
He was putting me next to a good thing that the C.P.R. was putting on the 
market, or about to put on the market, that there was certain lots in this 
townsite of Tilley. He suggested that I should make an application for 
the purchase of them. He told me that the town of Tilley was to be the head
quarters for the eastern section of the irrigation project. That the C.P.R. 
would erect buildings there to take care of the settlers. They would have 
some offices there and that the town was to be laid out as a model town, 
and was to be one of the biggest things the C.P.R. were going to do in the 
shape of townsites. By getting in early I could get in cheap because the land 
would be much more valuable on account of this project. If the land was 
worth much more on account of the C.P.R. irrigation project of which it 
was to be the headquarters.

Q. What did he say had already been done to carry out the representations 
which he had made to you? A. My recollection is that he said plans had been 
made and the scheme had all been mapped out and decided on by the C.P.R. 
and that contracts were let or being let for the building. According to what 
he said I gathered that the whole plan was cut and dried and ready to go into 
o|M‘ration. Q. What followed up the representations which he says lie 
made to you? On how many occasions were these representations made 
to you? A. I told him I would buy these lots and an application was either 
sent to me through the mail or Mr. Cardell brought it to me. Q. How mam



29 D.L.R.] Dominion Law Reports.

times had he spoken to you of the representations which you have already 
stated? A. Oh, possibly there was only the one conversation, possibly there 
may have been one or two. 1 think it was in the evening the first time he 
s|K)ke about it and we may have had another conversation the next morning. 
It was very soon afterwards that I signed the application. Probably the 
next day. Q. How did you get the application for these lots? A. I rather 
think Mr. Cardell brought them in, but they may have come through the mail.

Cardell, who was called as a witness for the defendant, 
gives the following version:-

Q. Do you remember what representations were made by you to Mr. 
Ait ken in regard to it? What was said? A. You mean in which way? 
Q. At the time he purchased the property can you tell us what took place, 
what was said between you and Mr. Ait ken, how did he come to buy it? 
A. On representation from me as far as I can remember. Q. What were 
those? A. That there was to be certain work done in the townsite of Tilley 
by the C.P.R. Q. What was that work? A. It was the intention to make it 
the headquarters for the sale of land in the eastern section of the irrigation 
building, engineering building and sale headquarters. Q. What else? Any
thing else? A. No. Q. Any other statements made by you? Do you know 
what, if anything, had been done by the C.P.R. to warrant those representa
tions? A. I can say up to a year and a half ago when I was there then, there 
was nothing of that nature being done.

Cardell also states that it was the intention of the company 
at that time to make the improvements he referred to, that 
plans had been prepared for the work and that the matter of the 
proposed improvements had been discussed in the office, lit; 
admits that he was interested with the defendant in the purchase 
and it is shewn that hh advanced a portion of the down payment 
made by the defendant. It is also shewn that the salt1 of lots in 
the Tilley townsite was never advertised by the company. The 
following statements of Cardell referring to that salt1 are important :

Q. So fur as the Tilley townsite is concerned this sale was the only transac
tion? A. 'Fhe only one that went through. Q. You thought it was a good 
thing? A. Yes. Q. Along with the idea of enabling people who were friends 
of yours in making a little money? A. Absolutely. Q. Knowing that your 
duty to the company required you to do so? A. It was a duty to the company 
in selling their land. Q. It was a duty to the company that you should per
sonally make money out of the company? A. The company had nothing 
to do with my personal affairs.

It was shewn that Cardell was authorized by the company 
to make sales of the company’s lands in the irrigation block and 
if the; representations made- by him to the defendant hael been 
made by him in the ordinary course of his eluties as such agent, 
for instance, if they had been made1 by him in the company’s 
offices to applicants for purchase or otherwise; for the purjwjse1 of 
aelvancing the company’s interests by disposing of their lanels it
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might reasonably be contended that the company should be held 
to be Ixnind by them, but it would, in my view, be unreasonable 
to hold that they should be bound by them where, as in this case, 
they were made to a friend in the course of social intercourse, not 
for the pun>os' of advancing the company’s interests or of assist
ing it in the disposal of its property but merely for the purpose of 
giving that friend what is known as a “tip” whereby I Kith he 
and his friend might make a profit. The conclusion is, to my 
mind, irresistible that the defcmlnnt must have known that it 
was for the latter purpose and that purpose alone that the repre
sentations were made. I would dismiss the appeal with costs.

A ppeal dismissed.

BURGE v. FINES.
Manitotm King's Brnch, (lait, J. February IS. I91S

Mortgage (§ VI B -75)—Application of payments—Interest mbfork
PHI NCI PA 1,—MoRATORI UM.

Where a mortgagor makes a payment on the mortgage and does not 
direct whether the funds are to he appropriated in payment of the prin
cipal or interest, a duty arises on the part of the mortgagee to apply it 
towards the payment of the interest, otherwise the interest would he 
added to capital, and so become itself liable to interest, or the interest 
would be in default for more than one year, and the mortgage thereby 
become liable to foreclosure under the Moratorium Act.

fCockbwn v. Edwards, !8Cb.D. it'.»; Wrigleyv. GUI, [1906] 1 Ch. 166, 
followed.)

Action for foreclosure of mortgage.
J. E. Robertson and H. S. Rutherford, for plaintiff.
A. C. Campbell, for defendant .
Galt, J.:—The plaintiff claims judgment for the sum of 

$999.80, and interest thereon at 7 per cent, from July 24, 1915. 
The claim is contested by the defendants mainly upon the* ground 
that the Moratorium Act is an answer to the action.

The claim is based on a mortgage dated August 4, 1913, 
whereby the defendants mortgaged to the plaintiffs certain lands 
in the Province of Manitoba to secure the sum of $10,191, payable 
in instalments together with interest at 7 per cent, per annum 
and compound interest, as follows:—

$2,000 on August 4, 1913; $500 on August 19, 1913; $150 on December 1. 
1913; $1,000 on July 24, 1914, etc., together with interest at the rate aforesaid, 
to be paid with each instalment of principal after the date hereof and upon 
so much principal money hereby secured as shall from time to time remain 
unpaid until the whole, of the principal money and interest is paid, whether 
before or after the same becomes due; but after default interest at the rate 
aforesaid shall accrue and be payable from.day to day, the first payment of
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interest to lx* made on August 4, 1913; and it is further agreed that on default 
in payment of any instalment of interest, such interest shall at once become 
principal and bear interest at the rate aforesaid, which interest.shall be payable 
from day to day, and shall itself bear interest at the rate aforesaid, if not 
paid prior to the next gale day, it being agreed that all interest, as well that 
upon principal as upon interest, is to be compounded at each day mentioned 
for payment of interest. Provided that on default of payment of any portion 
of the moneys hereby secured, the whole of the moneys hereby secured shall 
become payable and that all subsequent interest shall fall due and be payable 
from day to day.

The mortgage furthermore contained a covenant whereby 
the mortgagor became tenant from year to year to the mortgagees 
at a yearly rental equivalent to and payable at the same times 
as the interest upon the principal above provided to be paid. 
There was also a provision that the mortgagees might distrain 
for arrears of interest.

Default was made by the defendants in payment of the prin
cipal and interest which fell due on July 24, 1914, but on August 
(i, 1914, the defendant, Thomas Fines, paid the plaintiff, Stephen 
Larkin, the sum of $800 on the mortgage. That payment was 
more than sufficient to cover all interest due to that date.

Counsel for both parties laid great stress u]xm the actual 
application of the moneys paid by the defendant in August, 1914; 
but the evidence was conflicting. The defendant, Thomas 
Fines, said that in July, 1914, prior to the date of the payment, 
he saw Stephen Larkin in the hotel at Teulon and told him that 
he would not be able to pay all that was due that month, but 
would pay him the interest anyway and all he could of the prin
cipal. Ijarkin, on the other hand, denies that he had any con
versation with said defendant in reference to appropriating any 
moneys which might be paid to the interest.

The law in this respect is that when a man is indebted to a 
creditor in respect of two or more debts he is entitled, when 
making his payment, to direct how his money shall be applied 
by the creditor, and it is the duty of the creditor to appropriate 
such payment accordingly, but if the debtor fail to give such a 
direction, the creditor has a right at any time thereafter to 
appropriate the payment to any particular debt lie chooses.

In this present case it is necessary to decide how the payment 
of the $800 should be applied, because, if it were applied on the 
instalment of principal which fell due on July 24, 1914, the interest
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would be more than a year overdue before this action was com
menced, and the plaintiff would be entitled to judgment. If. 
on the other hand, the payment should be held to cover the 
interest due in July, 1914, the Moratorium Act bars the plaintiff's 
right of action.

I have quoted from the mortgage the material portions 
which bear upon the question at issue, and in interpreting the 
meaning to be given to the clauses relating to interest it is necessary 
to consider also other provisions in the instrument.

Owing to the conflict of evidence between Thomas Finos and 
Stephen Larkin, both of whom appear to be respectable and 
trustworthy witnesses to the extent of their recollection, it is a 
difficult matter to decide which of their accounts should be 
accepted as correct. Fines swears definitely tliat he saw Larkin 
in the hotel at Teuton and told him that he would pay him suffic
ient to at least cover the interest. I firkin has no recollection of 
any such statement. Even if this evidence stood alone 1 should 
have to accept Fines’ affirmative statement rat her than Larkin’s 
lack of recollection. But there are other considerations which 
strongly support the defendant’s case.

The provision in the mortgage that on default in payment of 
any instalment of interest, such interest should at once become* 
principal, would, at first sight, be a complete answer to the 
action, because default was made in payment of the interest on 
July 24, 1914, and no further instalment of interest fell due until 
July 24, 1915, which would be within a year prior to the com
mencement of the action. If that were the proper construction 
to be given to the clause in question a mortgagee who had included 
(as is very commonly done) the above-mentioned provision, 
would never be able to recover his interest so long as the Mora
torium Act survives.

But the provisions as to tenancy, and a right of distress for 
arrears of interest are wholly inconsistent with such construction, 
and lead to the conclusion that the parties were simply providing 
for payment of interest upon interest.

As a matter of fact, when the $800 was paid by the defendant 
in August, 1914, no appropriation whatever was made by either 
party. There are cases, however, in which when money is paid, 
a duty arises on the part of the creditor to apply the money in ti
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certain way, apart altogether from the ordinary doctrines of 
appropriation of payments. For instance, in Cockburn v. 
Edwards, 18 Ch.D. 449, Cotton, L.J., says, at p. 4G3:—

If, however, a mortgagee receives rents which arc all along more than 
sufficient for payment of interest and excuses, so that his account, if he 
were to render one, would shew that there was in his hands at every time a 
balance applicable to reduction of the principal, I am not prepared to decide 
that he can, merely because there has been no actual appropriation of the 
rents to payment of interest, say that there is interest in arrear within the 
meaning of the proviso in the power of sale.

A similar question arose in Wrigley v. GiU, (1906) 1 Ch. 105. 
That was an action by a mortgagor for the redemption of certain 
mortgaged leasehold property. The mortgage contained a clause 
similar in effect to the clause of the mortgage in the present case. 
It read as follows :—

Provided also, and it is hereby agreed, that, if and so often as any interest 
due under the covenant hereinbefore contained, or this present provision, 
shall be in arrear for twenty-one days after the day hereby appointed for pay
ment thereof, such interest shall he treated as an accession to the capital 
moneys hereby secured, as on the day on which the same ought to have been 
paid, and shall thenceforth bear interest payable at the rate anil on the days 
aforesaid, and this security shall extend to such capitalized interest in all 
respects.

The mortgagee had entered into jxjssession of the property 
and received the rents and profits to an extent, at least during 
some of the years in question, to cover all interest charges. The 
question to be decided was whether, under such circumstances, 
the interest could be said to be in arrear within the meaning of 
the above proviso. In delivering judgment, Vaughan Williams, 
L.J., says, at p. 170:—

The effect of the order made by Warrington, J., is that the mortgagor is 
relieved from the burden of capitalization of interest, except in certain cases.
. . . It has not been suggested that the mortgagor, in fact, made any pay
ment of the interest as such, but it is said that, although lie did not in fact 
make any payment of interest as such, yet that if the mortgagee had in her 
hands rents which, after deducting the ground rent and other proper out
goings, left in lier hands a sum sufficient for the payment of the interest 
then it cannot be said that, within the meaning of the above proviso, the interest 
was in arrear.

Page 173:—
In the present case, as in Cockburn v. Edwards, the question is not one of 

payment, but whether the interest was in arrear within the meaning of the 
proviso. In this conflict of opinion between Judges of great authority we 
have to consider what is the proper conclusion in a case like the present, 
in which primà facie one’s mind revolts somewhat against a construction 
which will give the mortgagee a right to interest upon interest—for that is
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MAN. the meaning of capitalization—when he has had in his pocket money of the

K. H. mortgagor available for payment of the interest and which the mortgagee 
could use for that pur|M>sc if he thought fit to do so. We ought not to pul
such a construction u|>on such a proviso unless we arrive at the conclusion

Fines.
that this must have been the intention of the parties.

Page 174:—
Galt, J In such circumstances 1 do not think, but it is not necessary to decide 

it in this case, that the mortgagee, having in his hands rents available to pay 
the interest, would be able to relieve himself of the obligation so to apply 
the money by giving notice to the mortgagor that he had appropriated it to 
sonic other purixise, or that he did not appropriate it to the payment of the 
interest.

It would appear from the above authorities that, even assum
ing that no appropriation whatever had been mentioned by the 
defendant Thomas Fines to the plaintiff Stephen Larkin at
Teulon, a duty arose on the part of Larkin when he received the 
$800 in August , 1914, to apply it to the payment of interest.

For these reasons, I am of opinion that the interest which 
fell due on July 24, 1914, must be taken to have been paid, and 
this action, having been brought prematurely, must be dismissed.
The defendants are entitled to their costs. Action dismissed.

MAN. FERGUSON v. FERGUSON.

K. B Manitoba King’* Bench, Vurran, ,/. March If, I91(t.

Injunction ( § II — 130) — To restrain disposition of property to pro
tect alimony- -Costs—Refusal.

The power of the Court under sec. 2(i (o) of the King's Bench Act 
(Jt.S.M. 1913, ch. Iti) to grant an injunction in alimony cases restraining 
the husband from disposing of his property, “whenever it apiiears just 
and convenient," in protection of the wife’s interests, does not extend to 
enable such injunction being granted before judgment is obtained.
Such injunctions having been granted, wrongfully, a motion by the wife 
that she be allowed costs in connection with such injunctions improp
erly granted cannot be allowed.

[liurddl v. Fader, i> O.L.R. 532, affirmed in 7 O.L.R. 72; Walker v.
Walker, 10 P.R. (Ont.) 033; Bashford v. Bolt, 2 S.L.R. 401, considered.]

Statement. Application for costs in alimony action.
W. //. Trueman, for plaintiff.
Defendant in person.

Curran, .1,

L,

Curran, J.:—This is an action for alimony brought by Etta
May Ferguson against her husband, Thomas R. Ferguson. The 
statement of claim was issued on April 1, 1915, and an order for 
interim alimony was made on May 14, 1915, anil subsequently 
registered. The statement of claim contains an allegation that 
the defendant is the registered owner in fee simple of a house and 
piece of land situate at No. 4 Ruskin How, in the City of Winnipeg,
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being lot 12 as shewn upon a plan of survey of part of lot 43 of the 
Parish of St. Ronifaee registered in the Winnipeg Land Titles 
Office as plan No. 700, said to he of the value of $20,000 and 
upwards, subject to an encumbrance of SI.000. No It’s pendens 
appears to have been issued and registered.

See. 19 of The King's Rench Act (ch. 40 R.S.M. 1913) providing 
for the registration of orders for alimony, is as follows:—

111. An order or judgment for alimony may In* registered in any registry 
office or land titles office in Manitoba, and the registration shall, so long as 
the order or judgment registered remains in force, hind the estate and interest 
of every description which the defendant has in any lands in the registration 
division or land titles district where the registration is made, and operate 
thereon in the same manner, and with the same effect, as the registration 
of a charge by the defendant of a life annuity on his lands.

The trial of the action began before me on July 12, 1915, and 
was continued for some days in that month and in the month of 
October following, and completed on or about November 6 
following. Judgment was reserved and subsequently delivered on 
February 3, 1916, awarding the plaintiff permanent alimony in 
the sum of $30 per week. Minutes of this judgment were settled 
and issued on February 7, 1916. On September 1. 1915, the 
plaintiff obtained an interim injunction order restraining the 
defendant until September 15 following from mortgaging, charging, 
encumbering, sidling, alienating or otherwise disposing of the 
land before described. The material upon which this order was 
obtained disclosed, amongst other things, that the defendant 
was in arrear in the payment of interim alimony due the plaintiff 
up to August 26, 1915, in the sum of $250; that an execution 
issued against the defendant’s goods to enforce payment of these 
arrears had proved unavailing, as the sheriff was unable to find 
any goods of the defendant upon which to levy; that certain goods 
id the defendant, consisting of household furniture and law books, 
of the estimated value of between $3,000 and $1,000, stored by the 
defendant with the Security Storage and Warehouse ( 'o. in the ( ity 
of Winnipeg, had been removed by the defendant and stored in 
some place unknown to the plaintiff; that the plaintiff" had been 
informed by the manager of the said storage company that he had 
been instructed by the defendant to give no information as to 
where the same had been taken or where the same were; that 
the defendant had stated upon examination for discovery in this 
action that he had no money or property other than household
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furniture and law books and his equity in the lands described in 
the statement of claim and in certain lots at Halsted Park, St. 
James, and Elmwood, Winnipeg; that the value of the defend
ant's equity in the Ruskin Row property was in her belief from 
810,000 to $12,000, and that the equity in the other properties 
was of little or no value at the present time; that the defendant 
had leased the Ruskin Row property with an option of purchase 
to the tenant at between 818,000 and $20,000, and lastly, that 
the plaintiff feared if the defendant is not restrained by injunction 
from alienating, encumbering or otherwise disposing of said house 
and property on Ruskin Row, he will dispose of, encumber or 
alienate said land with the effect of defeating, delaying or hindering 
tlu plamtiff in the recovery of said arrears of interim alimony or 
in the recovery of any judgment that she may obtain in this 
action. Successive injunction orders were issued from time* to 
time covering the whole period of the trial and judgment, the last 
order, dated January 19, 1916, being effective until February 9. 
1916, thus carrying the period of restraint some six days beyond 
the date of delivery of judgment and affording time to the plaintiff 
to protect her rights under the judgment by registration of a 
certificate of same in the proper registration office. Some seven 
of these injunction orders were obtained in all, and the plaintiff 
is now seeking to tax the costs of same against the defendant as 
part of the costs taxai)le under the judgment. The taxing officer 
refused to tax these costs without an order from a Judge, and 
this order the plaintiff now applies for.

The defendant opposes the application, alleging that there 
were no grounds to justify the injunction order in the first instance, 
and that it ought never to have been made. His contention is 
that the injunction procedure was in effect a design to tie up his 
landed property by injunction until tin- plaintiff could obtain a 
judgment against him; that it was an abuse of the process of 
the Court in the light of decided cases.

It seems to me that the defendant’s contention is in the main 
correct and that the injunction order ought not to have been 
made: (liurdrtt v. Fader, 6 O.L.R. 532, affirmed by Divisional 
Court in appeal, 7 O.L.R. 72). This was an action for libel ami 
the plaintiff obtained a verdict against the defendant for 8700 
damages. Entry of judgment had been stayed and an appeal 
was pending. A motion to continue an interim injunction
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restraining the defendant from disposing of certain shares of 
stock so as to defeat the plaintiff’s claim was refused. The 
Chancellor, in delivering judgment, said:--

The plaintiff may or may not get judgment in the case, but he proposes 
to restrain the sale or disposition of this stock by the defendant until that is 
finally determined. There is no authority for such a course in an action of 
tort. If the plaintiff is a creditor before judgment he can sue on behalf 
of himself and of all other creditors to attach a fraudulent transfer. If the 
plaintiff is a judgment creditor he can proceed by execution to secure himself 
upon t he debtor’s property, but if the1 litigation is merely progressing and t In
st at us of creditor not established, it is not the course of the Court to interfere 
quia limit and restrain the defendant from dealing with his property until 
the rights of the litigants are ascertained.

See also Campbell v. Campbell, 29 Ur. 252; Knapp v. Parley, 
2 O.VV.U. 1186.

In Hepburn v. Patten, 20 Ur. 597, it was livid that tin- Court 
will not restrain a debtor from dealing with his chattel property 
at the instance of a party representing himself to be a creditor, 
but who is not in a position to ask for a decree establishing his 
debt against the defendant.

Upon the same point, see Lamont v. Wenger, 14 O.W.R. 1037, 
and cases cited at p. 55 of liolmested’s Judicature Act.

It may, on the other hand, be urged that the plaintiff, as 
to the amount of interim alimony due by virtue of an order of 
this Court and unpaid, had a debt to that extent established 
against the defendant which might give- her the right to the» 
interim injunction: Walker v. Walker, 10 1\R. (Ont.) 033, decided 
that the principle which underlies all the decisions is that the 
allotment of alimony pendente lite depends upon the marital 
relationship of the parties existing de facto. I infer that this 
means that it does not depend on the ordinary legal relations of 
debtor and creditor. If this is so, does it favourably affect the 
plaintiff’s right to the injunction, and has the- wife in an alimony 
suit any higher right to protection than an ordinary creditor? 
This line of argument was not taken by the plaintiff’s counsel 
and 1 fail to see where any distinction can legally be made.

I understand the plaintiff to rely on the non-effectiveness of 
the order for interim alimony to protect her rights under it by 
registration against the defendant’s lands afforded by sec. 19 of 
The King’s Bench Act. The order, I understand, reads that 
alimony is to be paid up to the trial or adjudication of the action, 
and plaintiff contends that it ceases to be operative the moment
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judgment is pronounced, thus leaving the plaintiff unprotected 
hv registration for the period that must necessarily elapse between 
delivery of judgment and entry and registration of a certificate 
of such judgment, during which period it was legally possible for 
the defendant to alienate his land and so defeat the plaintiff’s 
claim to her interim alimony then unpaid and to the permanent 
alimony awarded by the judgment.

She also relies on the decision in Bash ford v. Bott, 2 S. L.R. 401.
< >ne purpose of this action was to establish a vendor’s lien. At 
p. 40f) Wet more, C.J., makes this statement of the law:—

The power of the Court to grant injunctions to preserve property or 
continue the status quo in respect thereto /tendente tile is well recognized, and 
being so recognized, the language both of Jessel, M.R. and Lindlcy, L.J. 
(previously cited in the judgment), would apply to an application for an in
junction to so preserve the property.

The* language of Jessel, M.R., referred to was in reference to 
the meaning of the words “just or convenient,” found in the 
Knglish Judicature Act, 1873, in the section relating to injunc
tions. Aslatl v. Southampton (1880), 10 Cli.D. p. 148. Jessel, 
M.R., says:—

Of course the words “just or convenient” did not mean that the Court 
was to grant an injunction simply because the Court thought it convenient; 
it meant that the Court should grant an injunction for t he protection of rights, 
or the prevention of injury, according to legal principles, but the moment 
you find there is a legal principle, that a man is about to suffer a serious injury, 
and that there is no pretence for inflicting that inury upon him it appears to 
me that the Court ought to interfere.

The expression “just or convenient” is found in sub-sec. (o) 
of - 20 of our King’s Bench Act.

It seems to me that the application of the general principle
< undated in Bashfordy. Bott, * * , ought to be confined

actions which have for their object in whole or in part the 
protection of rights or the prevention of injury according to legal 
principles, and not for the protection of anticipated rights which 
may or may not come into existence according to the result of 
litigation instituted for a different object, even though that 
objective when gained may ultimately be defeated by a defend
ant’s acts pendente lite—such, for example, as the alienation to 
a bond Jide purchaser for value without notice during progress of 
an action for debt, of property, which, if retained until judgment, 
will lx* available at law to satisfy such judgment.

1 think the authorities, upon the whole, are against the

D288D
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plaintiff’s right to these costs, and that the order asked for must 
be refused. I therefore deny the application, but without costs, 
except necessary disbursements to the defendant, as the defend
ant upon the motion in person. Application refusal.

BATEMAN v. SCOTT.
Su mint Court of 1'amnia. Sir Charles /•' Hz /ml rick. C.J., anil bants. Idington. 

buff. Anylin, ami Brodeur, .1,1. March .1, 1916.

Appeal (fill A 1- 35) .IctusDienoN of Can. Supbeme Covhi Tull m
I.AND— FhAVDVLENT CONVEYANCE.

An action to set aside a conveyance of land as a fraud on creditors 
involves no question of title to real estate within the meaning of see. 
IS (a) of the Supreme Court Act (R.S.C. 1900, eh. 139), so as to give the 
Supreme Court of Canada jurisdiction to entertain an appeal.

(See also Lachance v. Cauchon. 20 D.L.H. 744, 52 Can. S.C.H. 223.|
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Motion to quash for want of jurisdiction an appeal from a statement, 
decision of the Appellate Division of the Supreme Court of 
Ontario affirming the judgment at the trial by which the plain
tiff’s action was dismissed.

The motion to quash an appeal from the judgment of the 
Appellate Division raised the single question whether or not a 
creditor’s action to set aside a conveyance as fraudulent under 
the statute of Elizabeth brought in question the title to real estate 
and so gave the Supreme Court jurisdiction to entertain the 
appeal, which in all other respects was admittedly incompetent, 
under sec. 48 sub-sec. (a) of the Supreme Court Act.

G. F. Henderson, K.C., for the motion.
Chrysler, K.C., contra.
Fitzpatrick, C.J.:—I agree with Mr. Justice Idington. FitlSrick'
Davies, J.:—The claim of the plaintiff in this case was that Daviee, j. 

a conveyance made to the defendant Margaret Scott, wife of the 
defendant Cornelius Scott by a third party for an alleged valuable 
consideration should he declared void as against the plaintiff 
because made for the purpose of defeating and delaying the 
plaintiff in the recovery of his claim against the defendant Cor
nelius and as being in contravention of the statute of Elizabeth.
The trial Judge1 found
there was no fraud in the transaction and no intent on the part of either 
defendant to defeat, delay or hinder any creditor of Cornelius Scott in the 
recovery of any debt.

That was the real substantial question in controversy between 
the parties and on this finding of the trial Judge he dismissed the 
action.

0674
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CAN. On appeal to the Appellate Division of Ontario the judgment
8. C. of the trial Judge was confirmed and the appeal dismissed.

Bateman The defendant now moves to quash an appeal to this Court 
from the judgment of the Appellate Division on the ground of

Davii», J. want of jurisdiction. The motion is math* on the grounds that 
the claim of the plaintiff is in amount too small in itself to give 
jurisdiction and that the title to lands is really not directly in 
question though collaterally and indirectly it may he said to 
be so.

But the collateral effect or consequences of our judgment 
are not the test of our jurisdiction and the real substantial question 
upon which both Courts passed and which was the question in 
controversy between the parties and on which an appeal, if 
allowed, to this Court must alone turn would be the existence 
of a fraudulent intent to defeat creditors of Cornelius Scott by 
taking a conveyance of certain lands in the name of his wife.
Canadian Mutual Loan and Investment Co. v. Lee, 34 Can. S.C.R.
224. See also Lamothe v. Daveluy, 41 Can. S.C.R. 80.

The decisions of the» Court below on that question of fraudu
lent intent in the negative1 settled and determined the action 
which was thereon properly dismissed.

Under these circumstances I do not think we should affirm our 
jurisdiction to hear an appeal on the ground that title to land is in 
question, because it is clearly only so indirectly and collaterally 
and the real question upon which the result of an appeal must 
depend is one of fraudulent intent to defeat creditors.

Idlngton, J.

If the conveyance should be Set aside, it would only be as 
against the plaintiff and other creditors of Cornelius Scott; and 
so far as appears, the claims of Scott’s creditors are very much 
less than $1,000.

Idington, J.:—I think the motion to quash ought to prevail.
It has been decided more than once that these cases merely 
seeking execution out of lands alleged to have been conveyed to 
defeat creditors, involve* no question of title to land or any interest 
therein within the meaning of sec. 48 of the Supreme Court Act, 
and must exhibit a creditor's interest exceeding $1,000 to give 
this Court jurisdiction in such an appeal.

I can conceive of a case founded on a creditor’s right to relief, 
developing in its progress or defence something that in fact raised
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an issue where title to land might be involved, hut that does not <:Arsi 
appear in this ease. S. C.

The motion should be allowed with eosts. Bateman

Duff, J. (dissenting):—On principle it appears to me to be Scott
very clear that a question of title to lands arises. The question ----
arises in this way. The action is an action brought for a declara
tion that the husband, the judgment debtor, had a beneficial 
interest in the lands, the legal title to which stands in the name of 
the wife, which interest is available for the satisfaction of the 
judgment creditor's debt. I am unable to understand on what 
principle it can be said that such an action does not involve a 
question of title to land. The analogy is only superficial between 
such an action and some others; an action by a creditor, for 
example, to set aside a conveyance of property which was intended 
by the debtor to pass his beneficial ns well as his legal interest on 
the ground that the conveyance is impeachable under the statutes 
prohibiting preferences; or an action to set aside a voluntary 
conveyance, on the ground that the intention was to benefit the 
grantee at tin- expense of the grantor's creditors; or an action 
to set aside a conveyance for consideration, on the ground that 
the real object and intent was to defeat creditors, although in 
point of fact the conveyance was intended between the parties 
to pass not only the legal but the beneficial title to the grantee.
Such actions are not based upon an allegation that the judgment 
debtor has a title but that the title though vested in the grantee 
has been acquired by fraud and is held primarily subject to a 
charge in favour of creditors. A claim that land standing in the 
name of another is really the property of the judgment debtor 
stands, in my opinion, on a different footing.

Anglin, J.:—I concur in the opinion of Davies, J. Anglin,j.

Brodeur, J. (dissenting):—This is a motion to quash for Brodeur,j. 
want of jurisdiction.

The plaintiff asked by his declaration that the property held 
by the defendant’s wife, Mrs. Margaret Scott, had always been 
the property of the husband, Cornelius Scott.

The question now is whether under sec. 48 of the Supreme 
Court Act we have jurisdiction to entertain the appeal.

The respondent relies on the case of Lamothe v. Daveluy, 41 Can.
S.C.R. 80. That case was an “ actio Pauliana ” brought to set aside
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CAN.

Ê (
the contract for sale of an immovable in Quebec and it was decided 
that such an action is a personal one and does not relate to a title

Batbman to land so as to give a right of appeal to this Court .
The actio Pauliana is peculiar to the Province of Quebec, 

and though there is a great deal of divergence of opinion, it seems
H rôdeur, J. to be settled law that this is a personal action and not a real 

action. That was the basis of the decision in Lamothe v. Dave- 
luy, 41 Can. 8.C.R. 80.

In the present case, the matter in controversy is whether the 
transfer made by the husband to his wife is valid and whether the 
husband should not be declared to be the absolute owner of the 
property. It is asked that it be declared that the deed passed 
between husband and wife was simulated and that virtually she 
is holding the property as a trustee for her husband.

It is, then, no more a personal action resulting from a jicrsonal 
right as in the actio Pauliana; but it is an action concerning title 
to real estate and should be considered as falling under the pro
visions of sec. 48(a).

The motion to quash should be dismissed. Appeal quashed.

CAN. HILLMAN v. IMPERIAL ELEVATOR AND LUMBER CO.

S. C. Supreme Court of Canada, Sir Charlie Fitzpatrick, C.J., and Davies, Idington.
Duff und Anglin, JJ. February 1, 1916.

1. Appeal (§ 11 A 1—35)—To Canada Supreme Court—Cause originat-
INQ IN INFERIOR COURT.

No upiieal lies to the Supreme Court of Canada from a cause originating 
in a District Court, even if subsequently removed to a Court of superior 
jurisdiction, and the proceedings, after the issue of the writ, carried on 
as if a new writ had been issued therein.

[Tucker v. Young, 30 Can. 8.C.R. 185, followed.)
2. Appeal (§ 111 F—95)—Extention of time—Special leave.

The Supreme Court of Saskatchewan cannot, by virtue of sec. 71 of the 
Supreme Court Act (R.S.C. 1900, oh. 139)? extend the time for hearing 
an appeal of the class to which see. 69 applies.

[John flood iso n Thresher Co. v. Township of McNub, 42 Can. S.C.R. 
094, followed.)

Statement. Motion for special leave to appeal to the Supreme Court of 
Canada from the judgment of the Supreme Court of Saskatche
wan, 23 D.L.R. 420, 8 S.L.R. 91, affirming the judgment of 
Newlands, J., at the trial, maintaining the plaintiffs' action with 
costs.

Fits^atrick,

Chrysler, K.C., for the motion, on behalf of the appellant.
The judgment of the Court was delivered by
Fitzpatrick, C.J.:—This is a motion for leave to appeal from 

the judgment of the Supreme Court of Saskatchewan, under
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sec. 37c of the Supreme Court Act which gives an appeal by leave 
of the Supreme Court of Canada from a judgment in an action, 
suit, etc., not originating in a superior Court. If there is power 
to grant leave the case is eminently one for granting it. The 
writ was issued in the District Court for the purpose of enforcing 
a mechanic’s lien. The appellant’s proceedings in that Court 
were not continued but, instead of issuing a new writ, by consent 
of the parties the proceedings were transferred to the Supreme 
Court of Saskatchewan, and the statement of claim, pleadings 
and proceedings have all been in that Court, the intention between 
the parties being that the plaintiff should be in the same position 
as if he had issued a new writ. Unfortunately, according to 
Tucker v. Youny, 30 Can. S.C.U. 185, it did not have that effect. 
It was held in that case that an action begun in the County Court, 
in Ontario, and removed under the provisions of the Judicature 
Act into the High Court was not appealable to the Supreme Court 
of Canada as the action had not originated in a superior Court.

When the case first came to this Court, Mr. Lafleur having 
doubts as to this Court’s jurisdiction, had the case struck from 
the list. The plaintiff then applied to the Chief Justice of Sask
atchewan, with the consent of the defendants, and obtained an 
order, professedly under sec. 71 of the Supreme Court, Act, which 
gives to the Court below the power to allow an appeal, although 
the same was not brought within the 00 days prescribed by sec. 
69. Sec. 37, however, does not give the Court below' power to 
grant leave to appeal in a case of this kind, and it has been held 
by this Court in John Goodison Thresher Co. v. Township of 
McNab, 42 Can. S.C.R. 694, that sec. 71 does not authorize the 
Court below' to extend the time for bringing an appeal so as to 
confer power on this Court to grant leave to appeal where tIn
application to this Court for leave to apical is made under sec. 
48e.

I do not see how it is possible to distinguish this case from the 
Goodison Case, 42 Can S.C.R. 694, so as to hold that the order of 
the Chief Justice of Saskatchewtm will authorize this Court, 
after the 60 days, to grant leave to appeal.
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Motion refused.
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CLARK v. ENGLAND AND MORTON.

Alberta Supreme Court, Appellate Division, Scott, Stuart, Deck and 
McCarthy, JJ. June SO, 1916.

S.u.k i 6 III 1)—75)—Title to animal sold by pound-keeper—Con
fiscatory statute- Burden of proof.

Where a plaintiff claims title to a horse under hill of sale from a pound-
keeper, sold under the provisions of the Rural Municipality Act (Alta.
Stats. 1911-1912, eh. 3, sees. 20ft et m/.), the onus is upon him to shew
that there were no irregularities in the sale proceedings.

Appeal from the judgment of Greene, J. Reversed.
C. S. Blanchard, for plaintiff, respondent.
W\ A. MacDonald, for defendant, Morton.
England not represented by counsel.
Scott, J.:—I agree with the conclusion reached by my brother 

Beck that the onus was upon the plaintiff to prove that the sale 
made by the pound keeper to defendant England was one which 
the former was legally authorized to make and that, having failed 
to prove this, he has not shewn that he was entitled to recover in 
the action.

I would, therefore, allow the appeal of defendant Morton 
with costs.

I, however, entertain some doubt whether r. 192 referred to 
by my brother Beck is applicable to cases like the present where 
the trial Judge, instead of exercising the discretion given him by 
that rule, has disposed of the action by giving judgment and as 
to whether that discretion can now be exercised by this Court. 
Even if it can, I think that this is not a ease in which it should be 
exercised.

1 would, therefore, dismiss the plaintiff’s action in the Court 
below with costs to defendant Morton. I would give the plaintiff 
leave to bring a new action.

Stuart, J.:—In this case I think the burden of proving owner
ship wras throughout u]>on the plaintiff. Of course where the 
property was in his possession at the time of the alleged conver
sion that is sufficient to shift the onus: Bullen and Leake, 
7th ed. 282. But once it appeared as it very soon did, in the 
course' of the proceedings, that the plaintiff’s title, as against the 
defendant who had been until recently the true owrner and had 
not sold, depended on a statutory confiscatory power of sale 
given to a public official then the regularity of the proceedings 
taken by that official was something which the plaintiff was bound
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to prove. There is no real presumption of regularity in such a 
ease: YVigmore on Evidence, see. 2534 (note).

1 think the plaintiff therefore failed to prove his title and that 
his action should have been dismissed at any rate upon the evi
dence as it stood. The consequence is that the appeal should be 
allowed with costs and the judgment below act aside.

I think, however, it would be unfortunate if this dispute 
between these parties were left thus decided in the absence of the 
real evidence u|xm which it turns. The plaintiff made a mistake 
and must suffer for it. I think his aettan must be dismissed with 
costs, but that ht should have leave to bring a new one. He will 
not, in view of what has been said by my brother Beck as to the 
impropriety of his claiming a warranty of title against England, 
in which I concur, join England in the new action. There can be 
no doubt that the only point which will have to be decided in the 
new action will be the regularity of the salt* proceedings, and a 
. areful inquiry into these» by solicitors for all parties, including the 
Local Improvement District, ought to lead to a settlement of the 
dispute without further litigation. If the local authorities see 
any ground for doubting the validity of what they did, in my 
opinion they ought to return tho plaintiff his money, at least 
the $65, and let the defendant have his horse.

Beck, ,L:—The appellant is the defendant Morton; the 
defendant England did not appear ujxm the appeal.

The action is about a horse. The horse was imjxnmded in 
a rural municipal pound and advertised for sale. The plaintiff 
and the defendant England were both bidders at the sale and 
England became the purchaser of the horse for $65. Before the 
purchase money was paid by England to the pound keeper, the» 
plaintiff made an offer to England of $70 for the horse, which the 
plaintiff accepted. Then the plaintiff produced $70 and placed 
it on a table in front of the pound keeper and England. The 
pound keeper took $05 and England $5. Then the pound keeper 
made out a memorandum in favour of England, as follows:—

Bill of Sale—King Municipality No. 153. Sold by Public Auction at 
Pound No. 1.

'Phis is to certify that I have sold this Sth day of October, 1913, one light 
hay gelding branded X9 and C.S. on right shoulder, markings, white stripe 
down face, two white socks on hind legs. Sold to Charlie England.

Roy Caines, Pound kcejicr, Carlstadt, .Vita.
At the foot of this there was written: “For value received, I
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have sold horse described herein to R. S. ( ’lark.” This was signed 
by England.

The plaintiff took away the horse but it was taken from him 
some time in August, 1914; by tin1 defendant Morton, who claimed 
to be the owner, and it seems clear enough on the evidence that 
he was the owner unless the |>ound keeper’s sale was valid.

The plaintiff sought to make England liable upon an implied 
warranty of title. The trial Judge held that there was no warranty 
of title from England to the plaintiff, and therefore dismissed the 
action as against England. In this the .bulge was undoubtedly 
right.

The law on the subject of implied warranties or conditions is 
codified in the Sale of (ioods Ordinance O.O. (1898), ch. 39. 
sec. 14.:—

In ii contract of sale, unies* the circumstances of I he contract are such a* 
to shew a different intention, there is:

1. An implied condition on the part of the seller that, in the case of a sale, 
he has a right to Roll the goods.

In my opinion the circumstances in the present case are clearly 
such a ; to exclude the implied condition. The plaintiff had 
exactly the same knowledge as England himself of England’s title 
to the horse. If he had not been outbid by England he himself 
would have taken the same title as England took. It seems to 
me to be useless to discuss the eases; they are discussed in the 
standard text books on sales of goods.

The question of the burden of proof, where it begins and when 
it shifts in the case of a title from an officer acting under statutory 
authority, is a difficult one upon which there seems to be little 
English or Canadian authority of a satisfactory character.

I take it that the municipality whose pound keeper sold the 
animal in question is one subject to the Rural Municipality Act. 
ch. 3 of 1911-12 (as amended by 4 Geo. V. 1913, 2nd sess., ch. 21. 
sec. 13).

That Act under the sub-title “Restraining animals at large." 
secs. 200 et seq., gives municipalities whatever powers they had in 
this respect.

I set down as briefly as 1 can the several steps called for by 
tint statute precedent to a sale by a pound keeper. (1) The 
by-law: Sec. 200 empowers the municipality to pass by-laws 
restraining animals at large and enacts that any such by-laws
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shall contain provisions dealing with a number of designated 
jHiints. Among other things it is to prescribe the manner in which 
animals . . . shall be distrained and kept during such 
distraint and the places at which and the persons with whom 
animals so distrained shall be impounded; and see. 207 enacts 
that every such hv-law shall incorporate substantially all the pro
visions of sections 20G to 210 inclusive substituting “by-law” for 
“Act” where the meaning requires it; but sec. 214 provides that 
no such by-law shall be passed without public notice being given 
of the intention to pass it. (2) The authority and duty of the 
impounder.

If such a by-law is passed apparently anybody may imjxmnd 
an animal running at large in contravention of it, as well as “any 
person claiming any <lamage for trespass by any animal im
pounded;” hut by see. 208 in the latter case, if the impounder 
wishes to collect damages, Ik* must at the time of the impounding 
deliver to the pound keeper a statement in writing showing the 
nature and the amount of his demand.

(3) Duties of pound-keeper before notice of sale. If the 
owner of the animal is unknown to him and a claim for damages 
has been delivered to him by the impounder, he is to have the 
damages appraised (sec. 208).

If the owner is known to the pound keeper he is forthwith to 
deliver at or mail to the address of the owner a notice in a pre
scribed form—describing the animal, stating the place and date of 
the impounding and if there is a claim for damages a statement of 
the amount of the claim, the name of the claimant, etc. A copy 
of this notice is to be published in one issue of the Alberta (iazette 
and one posted up at the nearest post office and one at the jiound 
(sec. 209).

(4) Duties of pound keeper on proceeding to sell. See. 211 
provides that when any animal shall not have been released from 
the pound for thirty days after the publication of the notice 
already mentioned, the animal shall be sold by public auction 
after notice of such sale has been |>osted for eight days, etc.

Every plaintiff, in order to prevent his action from being 
dismissed, must, where allegations essential to his recovery are 
denied, make out a prima facie case.

Here the plaintiff proved that from some time in October,
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1913, to some time in August, 1914, lie was in possession of the 
animal, the subject matter of the action; ami that on the latter 
day the defendant Morton took it out of his possesion against 
his consent.

Without more, 1 think, the plaintiff proved prima facie that 
he was the owner of the animal at the time Morton took it from 
him and that Morton was a wrong doer.

In Pollock and Wright on “Possession.” p. 28, it is said:
Possession is prima facie evidence of ownership. . . .
For the very reason that iswsession in fact is the visible exercise of owner

ship, the fact of possession, so long as it is not otherwise; explained, tends to 
shew that the |x)8sessor is the owner; though it may :ip|tear by further inquiry 
that he is exercising either a limited right derived from the owner and consis
tent with his title, or a wrongful power assumed adversely to the true owner 
or derived from some one wrongfully assuming to be the owner, or possibly, 
again, an adverse but justified power.

In Halsbury’s Laws of England, vol. 22 tit. Possession, p. 395.- 
it is said :—

The prima facie presumption of law is that the |>erson who has de fado 
possession has the property and accordingly such jiossession is protected, 
whatever its origin, against all who cannot prove a superior title;.

The defendant Morton, however, having shewn that he, 
immediately prior to the plaintiff having acquired jxissession. 
was the owner and had not parted with his pro]x»rty in the animal, 
the onus was shifted to the plaintiff to shew how the defendant's 
title was got rid of.

The plaintiff proved that England, from whom he bought, 
bought the animal at a pound keeper's sale and he produces! what 
may be called a bill of sale from the pound keeper.

Was he bound to prove anything more?—that the pound 
keeper followed the directions of the statute as to notice of sale, 
and as to the notice of imixninding; that the municipality had 
passed a projx-r by-law respecting the restraining of animals at 
large?

I think it was not sufficient for the plaintiff to stop at the bill 
of sale from the ]xjund keeper. The maxim omnia prœmmuntur, 
etc., carries only to the extent of dispensing with formal pnx>f 
of the appointment of the jx»und keejxT. The question whether 
there is any jxiint at which in the case of a )xirson whose title 
depends upon a tax deed can stop, so as to sjjift the onus to his 
opponent or whether lie is hound to prove each step from the 
commencement of the proceedings to impose the tax, is discussed
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in Alloway v. Campbell, 7 Man. L.R. 506, and the Court there 
agreed that in the absence of statutory provisions curing defects 
or declaring that certain things should be prima facie or 
conclusive evidence all the proceedings must be proved. This 
seems the only logical conclusion. I think the same principle 
applies to a salt* by a pound keeper. In so saying I do not mean 
to say what, if any, irregularities in the proceedings will or will 
not invalidate them.

As I understand, the result of the numerous cases on 
tax sales is that the requirements of the statute, so far as they 
relate to the imposition of the tax, are construed strictly and are 
for the most part mandatory ; but so far as they relate to enforce
ment they are construed with lc^s strictness and are for the most 
part directory. See Local Improvement District v. Walters. I 
A.L.R. 188.

For the reasons I have given I think the plaintiff failed to 
prove his title, and therefore on the evidence as it stood was not 
entitled to judgment. The evidence which, if it exists, will 
complete the proof of his title is purely documentary. I think 
he should have an opportunity of producing it if he can, in accord
ance with the principle of r. 192 and of the rule authorizing the 
hearing or directing of further evidence by the Court of Appeal.

I would, therefore, allow the appeal with costs and set aside 
the judgment against the defendant Morton, but instead of 
directing a new trial on the whole case, I would direct a new trial 
solely on the question of the title derived by the plaintiff from the 
pound keeper.

The costs of this new enquiry which the Judge below ought. 
1 think, to treat for the purposes of costs as merely a continuation 
of the former trial ought to ba quite small and should be borne 
by the plaintiff; the costs of the first trial should, I think, follow 
the ultimate result.

McCarthy, J., concurred with Scott, J. Appeal allowed.
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MEDICINE HAT WHEAT CO. v. NORRIS COMMISSION CO. Ltd.
Alberta Supreme Court, Appellate Division, Scott, Stuart, Heck and 

McCarthy. JJ. June SO, 1916.
Discovery and inspection (§ IV—33)—Examination of employers of

INDIVIDUAL PARTNER.
The employee of one of the partners of a firm, though he is not the 

employee of all the partners, is the employee of a party to the udion, and 
therefore examinable on discovery under the provisions of r. 231 of the 
Alberta Judicature Act.

[McLean v. C.P.R. Co., 28 D.L.tt. 550, referred to.]
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Appeal from orders made by Hyndman, J., upon motions 
for examination for discovery. Reversed.

F. S. Albright, for defendants, appellants.
I. C. Rand, for plaintiffs, respondents.
Stuart, J.:—The effect of r. 146 (ft) is that where an action 

is brought in the name of a firm it shall continue to be carried on 
in that name, but nevertheless the real parties to the action are 
the members of the firm whose names have been given upon 
demand. There is no limitation possible, it seems to me, to the 
effect of the words “with the saint1 consequences in all respects 
as if they had been named as plaintiffs in the statement of claim;” 

and the consequence is that the employee of a partner, though 
he is not the employee of all the partners, i.e., of the firm, is the 
employee of a party to the action and therefore examinable under 
r. 234. I think the same result follows from r. 235, also. There 
is no injust ice in this, because in any case he can only be examined 
if he has had to do with the transaction out of which the dispute1 
has arisen, and if he has been connected with or has had something 
to do with a partnership transaction even though only as the 
employee or agent of one of the partners, I can sec1 no reason why 
he1 should not be1 subjected to examination just as much 
as one who was the employee of all the partners together. It 
may, indeed, very often happen that a member of a firm should 
entrust his sejiarate employee with the performance of some work 
in connection with the1 firm’s business which the employer, as a 
member of the firm, has found it inconvenient to attend to himself.

It seems clear that a party desiring to examine an opposite 
party may insist that he inform himself on any point as to which 
the knowledge is in ixissession of his employee and them state the 
result of his enquiries. The new rule merely gives a means of 
getting the information first hand and upon oath. The examining 
party then has to choose1 between the two benefits open to him, 
viz.: (1) that of being able, subject to possible objection, to put in 
at the trial the second-hand information as part of the examination 
for discovery of his opjionent; and (2) that of getting the person 
who really knows about the matter examined under oath but 
without the possibility of using the examination at the trial. 
There is no doubt that the new rule as to examining mere em
ployees (134) extends considerably the principle of discovery.
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Ordinarily under the old idea of discovery a party was able to use 
at the trial if he saw fit the evidence which he had obtained by the 
process provided. That was originally the very reason for the 
old bill of discovery. To let a person examine some one to ascer
tain facts and then say tliat he must not present the facts, thus 
discovered, in evidence unless he is prepared to make the person 
who has revealed them his own witness at the trial, is an extension 
of the principle of discovery which ought to be clearly recognized 
as so great an extension that a new attitude of mind altogether 
must be adopted in regard to it. I think the rule is quite proper 
and useful, but it appears as if the law were moving in the direction 
of allowing the examination before the trial of any person at all 
who had to do with the transaction. Just why the circumstance 
that the person is the employee of a party should now make» so 
much difference when his evidence cannot be used in any case, 
may be a question.
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Stuart, J

Be that as it may, I am unable to set* any reason why the 
separate employees of defendants who are being sued, for instance, 
on a merely joint note should not be examined. It must be 
remembered that it is only by comparatively recent rules that 
partners could sue in the firm name at all. It is only slowly 
that a partnership is being recognized as a separate1 legal entity. 
It is not a “person” in the sense that a corporation is a person. 
A person in the employ of a firm is an employee re-all} of each 
member of the firm, though, of course, the converse is not true.

I would allow the apjx-al from the order re-fusing liberty to 
examine Knowle-s.

It appears that the plaintiff firm consists of Harry Yuill, 
William B. Finlay and Francis M. Ginther. It aise» appe-ars 
that Findlay and Ginther were- partne-rs in a firm e-alled The 
Ginther Lanel Co. The officers of the two firms were together 
in the same rooms. The plaintiff firm sue the defendant for the 
price of some carloaels of wheat. The- defene-e is that the defend
ant elealt with the Ginther I .anel Co. anel had paiel that company 
in full for the wheat, that if the plaintiffs eliel own the- whe-at they 
hael left it in the posse-ssiem of the- Ginther I^md Co with oste-nsible 
authority to ele-al with it. The- members of the plaintiff firm were 
i-ae-h asked ce-rtain que-stions ns to the- terms of the plaintiff’s 
pnrtne-rship agree-me-nt anel as to the- state of the- partne-rship
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ALTA. affairs. What the defendant evidently expeetisl or hoped to
S. C. show was that the connection between the two firms was so

Medicine intimate (the same two jiersons being members of both and a
Hat Whkat third Yuill being a special partner of the plaintiffs, perhaps if 

" the truth were known only a creditor, or entirely paid off), that 
,, N'.khis dealing» with the Ginther Land Co. would practically be

Co. Ltd. dealings with the plaintiffs. I think the quittions asked were all
Stuart, J proper questions in the circumstances. It is difficult, even at 

the present stage of the action, to say what may and what may not 
ultimately prove to be very material to the real dispute or what 
the exact issues will be. It is a ease in which much latitude 
should lx- allowed, particularly when it must be a matter of 
indifference to the plaintiffs. 1 can conceive no collateral source 
of harm to the plaintiffs if they should answer the questions. See 
Brav on Discovery, pp. 17, 18.

Scott, J. 
McCarthy, J.

Beck, J.

Then with regard to the documents, what 1 have already said 
applies to one of them, i.e., the partnership agreement, which 1 
think should be produced. In regard to the power of attorney, 
if there is only one copy and that in the ixissession of Knowles, 
its production must lx; obtained from him. If there is another 
copy in Yuill's possession he should produce it on his re-examina
tion. Subject to this exception and direction in Yuill’s case I 
think the apjxal should lx' allowed with costs, the orders appealed 
from should be reversed and the applications granted and the 
costs of the applications to Hyndman, J., should be costs to tin- 
defendants in any event on final taxation. The plaintiffs should 
attend at their own expense for further examination and answer 
the questions asked and any further proper questions.

Scott and McCarthy, JJ., concurred.
Beck, J.:—There is an appeal from each of three orders mud' 

by Hyndman, J.: (1) an order dismissing a motion by the defend
ants for the examination of one Knowles, an employee of Yuill. 
one of the memls-rs of the plaintiff firm; (2) an order dismissing 
a motion by the defendant to com]xd the several members of lie 
plaintiff firm to answer certain questions u|xm their examinations 
for discovery ; (3) an order dismissing defendants’ motion to 
compel the several members of the plaintiff firm to product 
certain documents referred to in their examination for discover;

The appeal from the 1st order raises again the question of ll
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effect of r. 234, which provides for the examination for discovery 
of “any person who is or lias been employed by any party to an 
action and who apixars to have some knowledge touching the 
questions fn issue acquired by virtue of such employment;'* 
a rule which we had occasion to consider recently in the case of 
McLean v. C.H.H. Co., 28 D.L.R. 550. We there held that the 
rule was limited to such employees as were directly connected 
with the transaction or occurrence, not because of being merely 
witnesses but because of the character of their employment. 
The question now before us is somewhat different. The plaintiff 
firm consists of throe persons: Harry Yuill, William B. Finlay, 
and Francis M. (iinther. Yuill upi>ointed Knowles under jxiwer 
of attorney to act in his stead in relation to the partnership affairs. 
The defendants wish to examine Knowles rosiH-cting the partner
ship affairs. The plaintiffs object on the ground that Knowles 
was not an employee of the firm but only one of the members of 
the firm.

Ruhr 146 provides that where an action is commenced in the 
name of a firm the names of the members shall be declared if 
demanded, and that where the names are declared the action 
shall proceed in the same manner and with the same consequents 
in all respects as if the members had been tuimed as parties in the 
statement of claim.

The question then is to be decided as if Harry Yuill, William 
It. Finlay, and Francis M. Ginther were named as parties without 
more.

The statement of claim shows that the cause of action which 
they set up is a claim by the plaintiffs jointly and the precise 
question for decision is whether in such a case an employee of 
one of the plaintiffs can be examined under the rule. Undoubt
edly each of the parties may l>e examined. Their examination 
must Ik? “touching the matters in question” (r. 234)—that is, 
touching the cause of action alleged in the statement of claim 
or touching any defence or counterclaiin set up by way of answer 
thereto. Undoubtedly, also, an employee of all the plaintiffs 
may lx* examined subject to the same limitation and subject to 
the restriction which in McLean v. C.P.It. Co., supra, we have 
held attaches to the examination of any employee.

This case happens to lx* a joint claim, but there art1, of course.
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cases in which the right of several plaintiffs is not a joint right ora 
joint right only. There were some such cases in the earlier practice ; 
their number has increased by reason of r. 15 (corresponding to 
English o. 16, r. 1), providing for the joinder of one or more per
sons as plaintiffs or defendants in the ease of claim* in respect of 
or arising out of the same transaction or occurrence or the same 
series of transactions or occurrences. In such cases if the claim 
of the several plaintiffs or the defence or counterclaim of the 
several defendants was not joint there would seldom, if ever, be 
an employee of all the plaintiffs or of all the defendants. I think 
that in such cases the intent of the rule is that the employee of 
any individual party may be examined, and I see no ground in 
the words of the rule why, if this is so where the rights an* several, 
it should be otherwise where the rights are joint.

It is a common rule of construction of statutory provisions 
that they are to be interpreted distributively, that is, that what 
is said of all of several is intended to be said of each of them.

I think that the rule in question (rule 234) should be so in
terpreted and that the defendants were entitled to an order for 
the examination of Knowles, the employee of Yuill, touching his 
knowledge* of the matters in question or the action acquired by 
virtue of his employment.

To understand the matter in controversy upon the second 
order it is necessary to look at the pleadings.

The plaintiffs’ claim is for the price of a number of cars of 
wheat alleged to have been sold and delivered by the plaintiff firm 
to the defendant company. One of the defences set up is in sub
stance this:—(1) that the owners of the wheat were not the 
plaintiff firm but either Francis M. Ginther or the Ginther Land 
Co. from whom the defendant company bought and to whom 
they paid the purchase price. (The defence says: “The Ginther 
Land Company Limited,” but it is stated by counsel for the de
fendant that the insertion of the word “Limited” was a mistake 
and that the company is a firm composed of Francis M. Ginther 
and William B. Finlay, two of the members of the plaintiff firm, 
and that it was quite understood with the plaintiffs’ solicitors 
that there would be an amendment in this respect. I think this 
application ought to be dealt with as if this mistake had been 
already made); (2) that if the wheat was the property of tin*
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plaintiff firm they “delivered the same into the possession of" 
F. M. Ginther or the Ginther Land Co., who sold and delivered 
the wheat to the defendant company on their own behalf without 
any knowledge by the defendant company that the plaintiff firm 
was the owner and that still without such knowledge the defend
ant company paid the purchase price to F. M. Ginther and the 
Ginther Land Co.

Under this defence I suppose the defendants intend to rely 
in part at least upon see. 23 of the Sale of Goods Ordinance ('.(). 
(1808), ch. 39, and the Factors Ordinance C.O. (1898), ch. 40.

Questions 4, 5, 7, 9, 11, which Yuill declined to answer, relate 
to the production of the articles of partnership and in the absence 
of their production to their contents, I think the defendants 
were entitled to have these questions answered. The real ques
tion in dispute as will be seen by my statement of the substance 
of the defence is this: the defendants say they dealt with Ginther 
or with Ginther and Finlay; the plaintiffs say the defendants 
dealt with a firm comjiosed of Yuill, Ginther, and Finlay, or at 
all events that the wheat was owned by the three, not by the two. 
The real precise relationship of Yuill to the other two is, therefore, 
of the utmost importance.

The fifth question was: “Did you appoint a manager?” 
Whetner “you" referred to Yuill or to the plaintiff, 1 think the 
question ought to have been answered. Yuill appointed Knowles 
to act for him; was he his manager? If Ginther or Finlay was 
manager for the plaintiff firm, it would be a very material fact.

Questions 54 and 59. It appeared during the examination of 
Yuill that he claimed to be a special partner. In view of the 
limitations upon both the liability and responsibility of a special 
partner (see The Partnership Ordinance, ch. 7 (1899), secs. 47 
el seg. and see also sec. 4 (d) ), I think it open to the defendant 
to examine fully into the relationship existing between Yuill on 
the one hand and Ginther and Finlay on the other. These two 
questions were directed to the point whether Yuill had been paid 
off the amount of his advance. I think they were permissible.

Question 60 was directed to the amount of Yuill’s advance; 
and the remaining questions 71, 88, 91 and 92 are all directed to 
the ascertaining what, if any, interest Yuill had in the plaintiff 
firm. For similar reasons I think they were permissible.
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Of the questions which Finlay refused to answer, 3, 4, 70, 
73 and 74 an* similar in character and purpose; to those- asked of 
Yuill.

Question 107. As I understand the- purport of the question 
in view of those that precede it, it refers to the history of one or 
more- of the car loael lots of wheat in question in the action. 
If it docs, clearly the question ought to he answered. If it doe-s 
not, 1 still think it should be- answered because it the-n must 
re-fe-r to a car which the defendant hopes to show was dealt with 
in such a way by the plaintiffs or some- of them as to show a course 
of elealing which will furnish evidence mate-rial to the questions 
in issue-.

The questions 181, 182, 183, and 18-1 which Uinthcr re-fuse-el 
tei answer are- questions similar to those- asked of Yuill. which, 1 
think, he- is hemnel to answer.

The third oreler raise*s in addition to questions which I have 
already dealt with (1) the question whether the plaintiffs are1 
bound to proeluce on their e-xamination for discovery their article* 
of partnership, and (2) the que-stion whether Yuill is bound to 
produce the power of attome-y from himself to Knowles. As to 
the* articles of partnership, I have already made it clear that in 
my opinion they must be- produce-el. As to the power e>f attorney, 
if there is but one- original and that is in the pojsession or Knowles, 
it is Knowles’ property and not in the- cùstody, power, or jiossession 
of Yuill. The defenelants must get it from Knowles not Yuill. 
If, however, there was a duplicate or copy in the- ]x>SAc*sion of 
Yuill, I e-an see- no ground on which he- can refuse to proeluce- it.

An e-xamination for discovery has a wider range- than an 
examination at the- trial except that questions are not permissible- 
which ge> only to impeaching the credit of the- party under exam
ination. Questions are- relevant which go to the matter really 
in issue between the partie-s though strictly speaking an amend- 
me-nt may be- necessary to bring them within the issues actually 
raise-el by the ple-aelings. See cases collected Holme-ste-d and 
Langton Juel. Act, 4th ed., p. 817.

My e-onclusion is that each of the three- orele-rs ought to In 
reversed with costs, the costs of the application to Hyndman, J. 
being costs to the defendants in any event, and that an order 
should go that the several plaintiffs answ-er the ejue-stions which
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they refused to answer and such other proper questions as may he 
put to them on their further examination, and that as regards the 
articles of partnership, they produce them on their further exam
ination, and that as regards the power of attorney from Yuill 
to Knowles, any duplicate original or copy in the custody, power 
or control of the plaintiff Yuill be also produced. The plaintiffs 
should attend for such further examination at their own expense.

A jvpeal allowed.

SLOMAN v. BRENTON.
Manitoba King's Bench. Halt. J. February IK. I9lt>.

Pleading (§IS--145)—Striking out defences to foreign judgment— 
“Embarrassment and delay."

Where in »n action on a foreign judgment the defendant sets up 
defences already heard and adjudicated upon bv the foreign tribunal, 
they may, at the instance of tho plaintiff, be struck out, upon tlie ground 
of embarrassment and delay, and under rule f>2.r> (King's Bench Act. 
U.S.M. 1013, eh. 40) tho plaintiff may sign judgment.

[Gault v. McXahh. I Man. L.R. 30: Meyers v. Pritlic, I Man. I..R. 27. 
followed; Hickey v. Lcqrtslcy, 15 Man. L.R. 304, distinguished; Stratford 
Gas Co. v. Gordon, 14 P.R. (Ont.) 407, referred to.]

Motion by plaintiff to strike out the defences filed by defend
ant on the ground of embarrassment and delay, and for leave to 
sign judgment.

D. A. Stacpoole, fur plaintiff.
W. S. Morrissey, for defendant.
Galt, J.:—This is a motion on behalf of the plaintiff company 

for an order that the defences as tilt'd by the defendant be struck 
out on the ground that they tend to embarrass and delay the 
plaintiff, and on the ground that the said defences have been 
adjudicated upon in the Supreme Court of Ontario, in which last 
mentioned Court all the points in question in this action have 
been tried and decided against the defendant, and for an order 
that the plaintiff be at liberty to sign final judgment for the amount 
claimed in the statement of claim after allowing a credit, of $850.76 
realized under execution in Ontario.

The plaintiff’s original claim was tried out before Sutherland, 
•I., in Ontario, and on June 4, 1915, judgment was rendered in 
favour of the plaintiff, and subsequently judgment was entered 
for the plaintiff for the sum of $1,627.52 and $586.12 costs. The 
defendants entered an appeal from such judgment, but this was 
discontinued by notice on August 5, 1915. It is admitted that 
the defences sought to lie raised in the present action in Manitoba
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MAN. are practically the same defences as were dealt with in the Ontario 
K. B. action. Counsel for the plaintiff in the first instance based his

Sloman motion upon sec. 25, sub-sec. (1) of the King’s Bench Act (ch.
ii fnt n R.S.M. (1913), which reads as follows:

(/) A defendant in any action upon a judgment obtained in any Court 
u»lt, i. out of the province, or upon a foreign judgment may plead to the action 

on the merits, or set up any defence which might have been pleaded to the 
original cause of action for which such judgment has been recovered ; provided, 
always, that the opposite party shall be at liberty to apply to the Court or 
Judge to strike out any such pleading or defence upon the ground of embarrass
ment or delay.

In Gault v. McNabb, 1 Man. L.R. 35, an action was brought 
upon a judgment obtained in Ontario for goods sold and delivered 
to a firm of which the defendant was a member. The defendant 
defended the original action upon the ground that prior to the 
sale of the goods he had left the firm and had so notified the 
plaintiff. After the verdict had been entered for the plaintiff the 
defendant moved in term for a new trial upon the ground that the 
verdict was against law and evidence and the weight of evidence, 
but his motion was refused and judgment was entered for the 
plaintiff. In an action on the judgment in Manitoba the defend
ant pleaded the same defence. On a motion to strike out tin- 
pleas upon the ground that they delayed and embarrassed tin- 
plaintiff : held, that the pleas should be struck out and the plain
tiff permitted to sign judgment.

In Hickey v. Legresley, 15 Man. L.R. 304, the same point 
arose for decision before the Full Court in Manitoba. Tin- 
original action had been brought in Cape Breton, but the defend
ant set up by affidavit that he had fully intended to defend tin 
Cape Breton action but that, owing to misunderstandings, he 
was unable to be present when that action came on for trial and 
that, as a result, the action went against him by default. He 
claimed to have a bond fide defence. The Full Court distinguished 
this case from Gault v. McNab, supra, upon the ground that in the 
latter case the defences sought to be raised in this Court had 
been set up in the original action and had been fully gone into at 
the trial and finally decided in favour of the plaintiff, whereas 
in Hickey v. Legresley, supra, the judgment had practically gone 
against the defendant by default. The following quotations from 
the judgments indicate very clearly the grounds upon which 
the Full Court relied :
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Richards, J., says, at i>. 308:—
In Gault v. McNabb, the defences struck out in this Court had, as in the 

present case, been pleaded in the action in which the judgment sued on had 
been recovered. But the judgment had not there been got by default, as 
it was in this case. On the contrary, the defences had been fully gone into 
at the trial, and, after verdict, the defendant had moved for but had been 
refused a new trial. All that the report of that case shews is that the Judge 
felt that, under the particular circumstances of that case, it was useless to 
allow to be again set up defences which had been already fully fought out. 
He, therefore, struck them out as tending only to embarrass and delay the 
plaintiff.

And again, at p. 310:—
The provision giving power to strike out, on the ground of embarrass

ment or delay, was meant to cover cases where, as happened in Gault v. 
McNaitb, no good result could arise from pleading as allowed by the prior 
part of the statute.

Perdue, J., says, at p. 315:—
The plaintiffs relied strongly in this application upon Gault v. McNabb, 

1 Man. L.R. 35. In that case Duhue, J., struck out certain pleas which 
appear to have been pleaded in the merits in an action on a foreign judgment. 
The case is meagrely reported and does not indicate the grounds upon which 
lie proceeded. The pleas may have been struck out as embarrassing under 
the proviso contained in the section.

Meyers v. Prittic, 1 Man. L.R. 27, was also cited by the plaintiff as an 
authority in favour of his contention. In that case Taylor, J., struck out the 
pleas pleaded in an action on a foreign judgment as being under the special 
circumstances of the case embarrassing and dilatory.

Whatever authority Gault v. McNabb and Meyers v. Prittic might 
afford as precedents, justifying the striking out of pleas as embarrassing, in 
a proper case, and as shewing the discretion a Judge might exercise under the 
proviso in sec. 38, they cannot be considered as authorities binding on the 
Court in the present application. . . . I think the Chief Justice properly 
refused the application to strike out the paragraphs of the defence sought to be 
struck out.

The Full Court, as appears by the above extracts, recognized 
the decision of Dubue, J., in (iault v. McNabb, as being correct 
in a case where the defences set up in the foreign Court had been 
fought out and adjudicated against the defendant. That is 
exactly the position in the present case. All the defences raised 
by the Brenton Co. Ltd. in Ontario, including the Statute of 
Frauds (which was allowed to be set up at the trial), were fought 
out and decided in favour of the plaintiff.

The meaning of “embarrassing” as applicable to pleadings 
is bringing forward a defence which the defendant is not entitled 
to make use of: Stratford Gas Co. v. Gordon, 14 P.R. (Ont.) 
107. This was the effect of the decision in Gault v. McNabb, and 
it governs this case.
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As a second or alternative basis for the motion, counsel for 
the plaintiff also relies upon rule 025, which reads as follows :—

Where a defendant filets a statement of defence in an action in which the 
plaintiff's claim is such a demand as comes within the classes of cases ment ioned 
in par. (</) of r. 300, or in which the plaintiff's claim is for the recovery of land, 
and the plaintiff is not entitled to a judgment or order under the preceding 
rules, he may, on an affidavit made by himself, or by any other person who 
can swear positively to the debt or cause of action, verifying the cause of 
action and stating that in his belief there is no defence to the action, serve 
the defendant with a notice of motion to shew cause before a Judge why the 
plaintiff should not lx* at liberty to sign final judgment for the amount claimed 
in the statement of claim, together with interest, if any, or for the recovery of 
the land, with or without rent or mesne profits as the case may be and costs 
A copy of the affidavit shall accompany the notice of motion. The Judge 
may thereupon, unless the defendant, by affidavit or otherwise, satisfies him 
that he has a good defence to the action on the merits, or discloses such 
facts as may be deemed sufficient to entitle him to defend the action, make 
an order empowering the plaintiff to sign judgment accordingly.

The material produced before me was incomplete at the 
time, but it was admitted by Mr. Morrissey, counsel for the 
defendant, that the plaintiff had sufficiently complied with the 
requirements cast upon him by the rule.

In dealing with this rule it must be borne in mind that the 
plaintiff’s claim is based on the Ontario judgment. It is a 
contract debt or liquidated demand. After the judgment had 
been obtained in Ontario by the plaintiffs, and after the defend
ants had discontinued their appeal from said judgment, letters 
were written by Proudfoot & Co., solicitors for the defendants in 
Ontario, to McMaster & Co., solicitors for the plaintiffs in Ont
ario, admitting the plaintiff’s claim on the judgment. I refer 
particularly to the letters bearing date September 24, 1915 
October 29, 1915, and November 4, 1915, and there was a similar 
letter written by the defendants to the plaintiffs bearing date 
November 8, 1915. These letters were distinct admissions of 
liability by the defendants on the several dates mentioned. 11 
is true that some, if not all, of these letters were written in reply 
to letters received by or on behalf of the defendants. These 
last-mentioned letters were not produced by the defendants on 
the argument before me, so I am entitled to assume they do not 
assist the defendants at all.

The defendants have entirely failed to satisfy me that they 
have a good defence to the action on the merits and they haw 
disclosed no such facts as I would deem sufficient to entitle them 
to defend the action in Manitoba.

73
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I am, therefore, of opinion, that the plaintiffs are entitled to MAN- 
an order under sec. 25 (l) of the King’s Bench Act striking out K. B. 
the defendants' pleadings upon the ground of embarrassment Hloman 
and delay, and to an order under rule 025 empowering the plain- , '
... r . , • 1(1,1 NTONtiffs to sign judgment for the amount of their elaims, after de

ducting the moneys realised on execution in Ontario.
The plaintiffs are entitled to the costs of this motion.

Judgment fur plaintiffs.

WRIGHT v. STANDARD TRUST.
Manitoba Court of King's Bench, Mathers, C.J.K.B. Mag 2, 1916. 

Warehousemen (§ I—9)—Defective insurance policy—Liability for

Failure; on the part of a warehouseman to examine policies of insur- 
anee placed by him upon goods bailed with him. to see that they contain 
a sufficient description of the buildings in which the goods are placed, is 
gross negligence, and where the insurance company escaiies liability for 
loss occasioned by (ire on the ground that the description of the build
ings was inaccurate, the warehouseman is liable for the full amount of the

Action against a warehouseman for loss occasioned through Statement, 
his negligence.

T. R. Robertson, K.C., for plaintiffs.
IV. Rcdford Mulock, K.C., and ./. 11". E. Armstrong, for de

fendants.
Mathers, C.J.K.B.:—The late Thomas Black conducted cTkb 

the business of a warehouseman and the plaintiffs were cus
tomers of his.

In December, 1912, the plaintiffs shipped to Black 2 carloads 
of their goods for storage, and these cars duly arrived at Black’s 
warehouse. On December 24, the plaintiffs wrote Black request
ing that the goods be insured. On December 30. Black replied 
that one car only had been unloaded and about half of it had 
been distributed and that he had, in compliance with the plain
tiffs’ request, covered the balance by $1,000 insurance. The 
other car was unloaded on or before January 7. 1913, and on that 
day Black wrote the plaintiff that he had added an additional 
$2,000, making a total of $3,000 on the plaintiff’s stock in storage.
He added: “We have kept the policies here in our vault as we 
do not know whether you prefer having them sent to your office 
or not ; if you do, kindly advise us and we will send them forward.”
On January 15, the plaintiffs replied requesting Black to keep 
the policies so that if there was any refund he could collect it
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for them. Just about that time a fire occurred in the old portion 
of Black’s warehouse, by which the plaintiff’s goods were damaged 
to the extent of $1,698.57. The insurance consisted of one policy 
in the Millers National Ins. Co. of Chicago for $1,000 and two 
policies of $1,000 each in the Hudsons Bay Ins. Co. of Van
couver. Both of these companies refused to pay the loss on the 
ground that the goods destroyed or damaged were not situate in 
the premises described by the policies.

The Black warehouse is built of brick and is situate on the 
south-west corner of Lombard and Mill Sts., in the city of Winni
peg, fronting on Lombard St. The portion of the building 
adjacent to the comer of the street was built several years before 
the other part. This older portion is only 3 storeys high. The 
newer and larger portion surrounds the old building on the south 
and west sides, and is 4 storeys high. The ground floor of the 
old building was formerly used as an office, but when the new part 
was erected about 1910 the office was moved to the ground floor 
portion of the new part. For insurance purposes the building wa- 
divided into 4 sections, the old building, constituting one section 
that to the rear of it another, and that on the west side into 2 
others.

Part of the plaintiff’s goods were stored in the ground floor of 
the old building in the space used by Black as an office prior li
the erection of the new portion.

The risk, and consequently the rate of insurance, varied on 
each section, but Black had an arrangement with the agents oi 
the insurance companies whereby he got a uniform rate of $1.09 
no matter in what part the goods were situate. It was to gi t 
advantage of this low rate that the plaintiffs applied to Black 
to place insurance for them.

The insurance was placed through the insurance brokers who 
had done Black’s insurance business for several years. The 
policies all described the goods as insured
only while contained in the four storey and basement brick building of Mill 
construction roofed with comiH-sition, occupied ns a builders’ supply wan 
house and storage, situate and being 78 on the South side of Lombard Si 
Winnipeg, Manitoba; Goad's plan: vol. 1, sheet 10, block til, risk 78.

There is an entrance from Lombard St. to the old building, 
but there is no street number upon this part of the warehouse 
There is also an entrance from Lombard St. to the new portion 
and over this door the street numbering is “80 to 82.’’ In the
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ordinary course the number on the old part ought to be 78. 
The old part is, however, only 3 storeys high, and it is not of 
“mill construction,” whereas the new portion is of that con
struction. A reference to Goad’s plan shows opposite the new 
portion the street numbers “80 to 82, ” between them the number 
“78” and opposite the old warehouse on that plan is the number 
• 7b."

This action is to recover from the defendant the amount of 
the loss on the ground that it was occasioned by Black’s gross 
negligence. The negligence charged is first in wrongly describing 
the location of the goods insured, and secondly, in not reading the 
policies when they were received and thus discovering the mis
description.

The defendant contends that the description was sufficient 
and the policies therefore1 valid and enforceable; but, if not, 
that Black was not guilty of gross negligence.

Obviously the first point to arise is, were the policies enforce
able against the insurance companies. If they were, the plain
tiffs have suffered no loss by reason of any conduct of Black.

I am of opinion that the goods damaged were not in the portion 
of the building described in the j>olicies and therefore that the 
companies were not liable for the loss. I do not see how it can 
be reasonably contended that the descript ion given in the policies, 
viz., a 4 storey building of mill construction, can be reasonably 
construed as covering goods in a 3 storey building not of mill 
construction. It is elementary law that such a description of the 
locality of the subject matter as will enable it to be identified is 
an essential part of the contract, and that a substantial misde
scription is fatal: Welford & Otter-Barry on Insurance, 18. In 
the present case it is quite clear from the evidence that the 
l>olicies were intended to cover goods in the 4 storey section and 
not goods in the 3 storey section.

As to the question of negligence. The insurance broker 
Hawkins, who was intrusted by Black’s manager with the placing 
of this insurance, asked by telephone in what part of the building 
the goods were placed or to be stored. He says he was told by 
Belyea, Black’s manager, that they cither were then or would 
be stored in the office section. He was familiar with the building 
and knew that the office was in the front of the 4 storey section,
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Belyea says he told the broker that they were or would be stored 
in the “old office,” meaning the ground floor of the 3 storey section.
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Whatever he said, I have no doubt that the broker understood 
him to say the office section, which could only mean the 4 storey 
part. There can be no manner of doubt that the policies wen- 
written to cover goods in the 4 storey portion only. After the 
policies were issued they were sent to Black. Belyea received 
them, and without any examination, placed them in Black's 
vault, where they remained until after the fire. Had Belyea 
looked at them he would have seen at a glance that the plaintiff's 
goods were not covered by these policies. Neglect to read these 
policies was, I think, such an act of negligence as entitles the 
plaintiff's to succeed.

Beven on Negligence, 3rd ed. at 36, says: “The failure to 
exercise reasonable care, skill and diligence is gross negligence." 
A gratuitous bailee must exercise the same degree of care and 
diligence as persons ordinarily use in their own affairs. Any 
ordinarily prudent man of business on receipt of an insurance 
policy purporting to cover his y would examine the polie\
to see whether it was what it purported to be. It may be that 
many business men neglect that precaution, but the standard of 
care which the law requires is that which the ordinarily prudent 
man observes. Belyea received policies pur|M>rting to cover tie 
plaintiffs' goods, and he notified the plaintiffs that there was 
insurance, “.$3,000 on your stock now in storage here." As a 
matter of fact that statement was not true, but the plaintiffs 
were thereby lulled into security only to discover when too hit • 
that they had no insurance.

I find that in not examining the policies when he received 
them Belyea failed to exercise that degree of care and diligenn- 
which, under the circumstances, he was bound to exercise, and 
that the plaintiffs are ( d to recover.

There will be judgment for the plaintiffs against the estate ot 
Thomas Black for $1,698.59 and costs of suit.

Judgment for plaintiff.
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POLSON v. THOMSON.
Manitoba Court of Ap/mal, Hoir»II, C.J.M., and IIirhards, Perdue, Cameron 

ami llai/t/ail. ,1.1.. 1. Mat/ 99, HUH.

1. Mechanics’ liens (I VIII—63) Alligation of owneushiv Dix nir-
TION OF I’KOl'ERTY AFFIDAVIT IlKFoHK SOLICITOR.

It is not necessary under see. I."» (a) of the Mechanics’ Lien Act (R.8.M. 
1913, ch. 125; that the true ownership of the property lie stated in the 
claim. The main object of the statute is to secure it on I he buildings and 
land; it is immaterial that the claim describes more land than is re
quired; nor is it void if sworn before a solicitor for the claimants.

2. Mechanics’ liens (§ V—32)—Separate loth—Several owners—

The lien may also attach against several pieces of property as one in
dividual claim; the fact that the houses are subsequently divided between 
different owners cannot impair the lien, which, under sec. I 12) of the 
Act (R.S.M. 1913, cli. 1201, becomes effective from the time of the 
commencement of the work.

Appeal by a mortgagee against a judgment in an action 
under the Mechanics’ Lien Act (R.S.M. 1913, eh. 125).

II. F. McWilliams, for appellant Watt, and defendant Thom
son.

.1. C. Campbell and (I. C. Farter, for plaintiffs.
F. C. Kennedy, for Lake Winnipeg Shipping Co.
The judgment of tin1 Court was delivered by 
Cameron, J.A.:—The lands in question in the two actions 

brought to enforce liens tried before the referee were part of lands 
owned by Maria .1. Lane, Annie A. Lane and Lillian Cieorgina 
Quinn, who, by agreement of sale, sold a portion of the lands owned 
by them, including those in question, to one Carter, in January, 
1913, who, in turn, assigned his agreement to the defendant 
Robert M. Thomson. In or about May, 1913, Thomson sold to 
Thomas Kerr, a contractor and builder, a portion of these lands. 
This sale was verbally made and the only evidence of it appears 
in Thomson’s evidence on discovery. A proposed plan of sub
division was made and printed, but was never registered. Kerr 
proceeded to erect houses on five lots on Douglas St. Then he 
proceeded to erect four houses on Wallace Road—the first two 
for himself on lots marked 23 and 24 on proposed plan. At the 
end of July, 1913, Kerr proceeded to erect two houses for J. A. 
and Stuart Comba on the lands represented by lots 25, 20, and 
27 on proposed plan. These last named lots are those immediately 
in question. Whether Kerr acquired them from Thomson at 
the same time as he acquired the rest of the property, or later, 
is not clear. The first lien in this matter was filed jointly by five
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workmen, the plaintiffs in the action, for wages amounting to 
$1,128.90. In this lien the land affected is described by metes 
and bounds and includes lots 25, 26, and 27, according to the 
proposed plan, ex. 5. The second lien was filed by the Lake 
Winnipeg Shipping Co. Ltd., for material furnished against lots 
34, 35, 36, 37 and 38, according to the registered plan and shown 
in dotted figures on ex. 5, and includes the lands described by 
metes and bounds in the first lien.

The defendant John Watt, who is the appellant here, is a 
mortgagee of the lands purchased by the Combas under two 
mortgages given by Kerr, dated June 25, 1913, for $3,000 each. 
The Lanes conveyed to one Campbell, who in turn conveyed to 
Kerr for the purpose of enabling him to give these mortgages. 
The registration of these mortgages was delayed until June 25, 
1914, long after the tiling of the liens.

The referee, before whom this matter came for trial, held that 
the Lake Winnipeg Shipping Co. and the plaintiffs were entitled 
to liens upon the lands described, being those set out in the 
plaintiffs’ claim of lien and statement of claim, for the sums set 
forth, being $468.56 and $153.17 costs, and $1,135.75 and $257.15 
costs, respectively, and to a }>ersonal judgment against Thomas 
Kerr. He further gave Thomson priority over the plaintiffs 
and the Lake Winnipeg Shipping Co. to the extent of $5,280 and 
costs, subject to the discharge by Thomson of two certain prior 
mortgages on these lands, but, save as aforesaid, the claims of 
the plaintiffs and the Lake Winnipeg Shipping Co. arc held prior 
to all other claims against the lands in question, including the 
mortgages to the elefenelant Watt.

In ele'fault of payment of the amount eluc by Kerr the lanels 
are to be* sole! anel the proceeds applied as set forth in the judg
ment, whereby the claim of Watt as mortgagee is e*xpressly made* 
subsequent to the* prior payment of the claims of the plaintiffs 
anel the Lake* Winning Shipping Co.

The* elefenelant Watt, the mortgage*e>, appeals against this 
juelgment on various grounels. The question is whether the 
parties he*lel entitleel to a lien have* e*stablisheel such according to 
law.

The first objection taken by the appellant was that the lien 
in both e*ases was swe>m before* the solicitor for the claimant
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and that it must therefore be void on the* authority of Baker v. 
Ambrose, [1896] 2 Q.B. 372, and lie Baglcy [1911] 1 K.B. 317. 
With regard to the first named ease, that was decided on the 
wording of the English rule. Our rule 533 eontains the words 
“in the cause” not to be found in the English rule, and, in my 
opinion, refers to matters actually in litigation. 1 think that a 
reasonable1 construction when we consider the rule is found in the 
King’s Bench Act, and must naturally refer to matters in the 
Court of King’s Bench. The provision of the English Bills of 
Sales Act under consideration in Baker v. Ambrose, supra, required 
registration with a registrar of the King’s Bench Division, and 
it did not require any very liberal construction of the English 
rule to include in it the proceedings before the Court in that case. 
In Re Baglcy, the question before the Court hinged largely upon 
a section of the Commissioners for Oaths Act, referred to at p. 
324 of the judgment of the Master of the Rolls, a provision not 
found in our legislation. The Ontario rule is substantially the 
same as ours, the principal difference being that our rule has the 
words “in the cause” which the1 Ontario rule has not. It is 
said in Holmested & Langton, at p. 731, referring to the Ontario 
rule, that it only applies to actions or proceedings in Court, 
citing Canada Permanent v. Todd, 22 A.R. (Out.) 515.

It is objected that the statement of claim alleges that the 
plaintiffs did their work “on or about” May 10, 1913, whereas 
the evidence shows it was not commenced until August 4. But I 
cannot imagine such a variation to be material. It is shown in 
the claim that the last work done was on October 18, 1913.

The lien of the individual plaintiffs claimed a lien upon the 
estate of Mary Jane Lane and Annie Jane Lane. In fact, a third 
sister, Mrs. Quinn, was also co-owner. The evidence is that 
the work was done for, and on the account of, Kerr, whose title 
was derived through Thomson from the Lanes. The term 
“owner” is defined by the Act (R.S.M. 1913, ch. 125) sec. 2, 
sub-sec. (c). It appears frequently in the Act and particularly 
in sub-see. (a) of sec. 15:

A claim of lien shall state the name nml residence . . . of the owner
of the property to he charged (or of the person whom the person claiming the 
lien, or his agent, believes to be the owner of the proi>erty to t>e charged).

The objection is that the claim of lien is against the two 
Lanes, whereas there should be three of them, and, in any event, 
the judgment does not affect them or their interest, but the

MAN.

C. A.

P0L8OK

Thomson.

Cimivron. J.A.



Dominion Law Reports. 129 D.L.R.m
MAN.
C. A.

Thomson. 

Cuiiieron. J A

interest h of other parties. It is argu<‘<l that as the claim of lien 
is statutory and must he registered within a certain time, and as 
the statement of claim must follow the claim of lien and must he 
filed within a certain time, it is impossible subsequently to vary 
or amend tin1 proceedings, and if the evidence is not such ns to 
establish the allegations as originally much1, the whole claim 
must fail.

I do not think, however, that it was the intention of the legis
lature to declare that the true ownership of the property must be 
stated in the claim, otherwise the lien shall not come into existence. 
By the terms of the sub-section quoted, it is obviously sufficient 
if the person claiming the lien, or any one acting for him. supposes 
a certain person to be the owner, and inserts the name of such 
person in such lien. In that case the name inserted by error 
might possibly be that of some non-existent person. Yet, if 
the mistake were made in good faith the statute would be complied 
with. I would say we are entitled to hold that these names in 
the claim were placed there by some |>ersoii, authorized to act 
for the plaintiffs, as the names of those supposed to be the owners. 
1 can see no difficulty in the point. The object of the statute is 
to secure the lien on the building and land. 1 think a sound 
view is taken by Riddell, J., in Barrington v. Martin, Hi O.L.R. 
bd."> at 038, where a similar objection was taken and overruled:

livery one must he taken to know that the lien given by the statute is a 
lien upon the building or erection, etc., and the land occupied thereby or 
enjoyed therewith. Anyone, seeing this claim, would know that the claim, 
for the lien was against tin* property, no matter win» owned it or had an interest

The two ( 'ombas agreed to purchase from Kerr the two houses 
under the written agreement, ex. 40. I read that as an entire 
contract by which Kerr was to complete and deliver to the (’ombas 
the two houses according to the plans and specifications on tin- 
terms set forth. The ('ombas agree to accept the houses when 
completed and on those terms. Kvidently Kerr's contract with 
the ( ombas was fulfilled only when In* was in a position to offer 
them both houses in a completed state. The real interest to be 
affected by the lien was that of Kerr and of those claiming through 
him. It seems to me this agreement of purchase was a joint 
agreement on the part of the (’ombas and the fact that tin* houses 
wen* subsequently divided by them amongst themselves cannot 
impair the lien which under sub-sec. 2 of see. 4 of the Act takes
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effect on the pro|x*rty from tin- 1im<- of the commencement of 
the work. This case is distinguishable from Fairclough v. Smith, 
13 Man. L.1L 501), where the lots in question were severally 
vested in two different owners.

Objection was further made to the evidence held by the referee 
sufficient to establish the date when the last work was done by 
the individual plaintiffs. Ib-id swears the date was that shown in 
the claim of lien, and all the parties joined in the affidavit. The 
whole evidence bearing on this point seems to me ample to justify 
the finding of the referee.

As to the claim of the Lake Winnipeg Shipping Co.: It is 
pointed out that materials furnished by the company went into 
ten different ownerships. The amount claimed by the company’s 
lien is 81,41)3.74, and the land is described as lots 34, 35, 36, 37, 
and 38, according to plan 1)06. The amount found by the referee 
as due to the company in respect of the Comlia houses and the 
lands on which they were erected, is 8468.50. The referee gives 
his reasons for arriving at this liability, and they seem to me 
warranted bv the facts and evidence. Smith, tin* manager of 
the company, states the only evidence as to the arrangement 
between the company and Kerr. It was an agreement to supply 
Kerr with materials for ten houses or more in Douglas Park and 
vicinity—one arrangement to supply for all the houses such 
materials as the company dealt in.

It was argued that the material must In* furnished for the 
purpose of being used in the particular building upon which a 
lien is claimed, or otherwise a statutory lien does not arise. In 
Sprague v. liexant, 3 Man. I..R. 519, it was held that where 
lumber was sold generally in the course of trade, a claim of lien 
on a building in which it had been used could not be established. 
Hut that is not this case. The material here was not sold to 
Kerr for general purposes, but for the particular pur|s»se of being 
used in the construction of the houses covered by the arrangement 
and was delivered on the sjn»t and in the vicinity for that purpose. 
I do not gather that it was intended to be laid down in Sprague 
v. Misant, xupm, that a materialman, furnishing materials to be 
used in the erection of several buildings, could not have a lien 
against any one of them unless he could shew that the particular 
materials in that building were furnished for that one particular 
building.
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It was urged that it is pure guesswork to ascertain, or to 
attempt to ascertain, what material of the company’s there is in 
each building and that it is also mere guesswork to apportion 
the credits as has been done. I think a fair answer to that criti
cism is that the matter is, after all, one of evidence, that there 
was pertinent evidence (particularly that of the fort-man) before 
the referee, and that it was not shewn by the appellant that we 
are in a position to hold that the referee has arrived at conclusions 
unwarranted by evidence.

But the main objection to the company’s claim is that it 
constitutes a claim for one amount against the property of three 
different owners—the Lanes, Kerr, and the Combas—and is, 
therefore, unauthorized by the statute. I do not understand that 
there was a coi ention that the material supplied for the Lane 
house had any connection with the contract with Kerr in question 
in this ease. Smith is the sole authority for this contract, and 
I have already referred to his evidence. The houses for which 
the supplies were to be furnished under this contract were in 
Douglas Park and on Wallace St., on property owned by Kerr. 
Their number was not exactly ascertained, nor were the amounts 
of the supplies fixed, but the prices and terms were. Payment 
was to be made for material supplied for these houses out of the 
loans to be made on them. In other cases, where separate arrange 
ments were made, cash or “practically cash” was to be paid. 
The I^ane house, where the company supplied material for the 
basement of a house that was moved, was the subject of a separate 
arrangement and in no way a part of the contract here in con
troversy.

Sec. 16 of our Act, practically identical with sec. 18 of the 
Ontario Act, provides that:—

A claim for lien may include claims against any number of properties, 
and any number of persons claiming liens upon the same projierty may 
unite therein, but where more than one lien is included in one claim each lien 
shall be verified by affidavit as provided in the last preceding section.

With reference to the objection we were referred to Dunn v. 
McCollum, 14 O.L.H. 249, where it was held by the Divisional 
Court, on appeal from Falconbridge, C.J., that a materialman is 
not entitled to register a lien, as one individual claim, for an 
amount due by a contractor, against all the lands jointly of the 
owners of different parcels of land, who have had separate con-
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tracts with the contractor for building houses on their respective 
parcels of land.

Falconbridge, C.J., had refused to hold that he had the right 
to read into the above section of the Act the words “of the same 
owner” after the word “properties.” On appeal his judgment 
was reversed, but Magee, .1., agreed with him in this construction.

Dunn v. McCallurn, supra, was reviewed and distinguished by 
Middleton, J., in Ontario Lime Assoc, v. Grimwood, 22 O.L.R. 17. 
That case, he says,
differs materially from the case where one owner chooses to enter into an entire 
contract for the supply of material to he used u|K>n several buildings. From 
the nature of the contract the onus is here shifted, and the claimant can ask 
to have his lien follow the form of the contract, and that it lie for an entire 
sum, u|>on all the buildings. If the owner desires to invoke the statute 
to the extent of having the lien upon any building confined to the value of 
the material going into that building, the onus is upon him to shew the facts, 
which must be peculiarly within his own knowledge, and if, as often must 
be the case, the facts cannot be ascertained, less violence will be done to the 
statute by construing it as indicated than by rendering it. nugatory in many 
instances in which the legislature apparently intended a lien to exist.

Amongst other authorities in the United States Courts, he 
cites Wall v. Robinson, 115 Mass. 429, where it was thus held:

The parties by their contract have connected the several buildings and 
treated them as one estate. Under the contract the labor jjerformed upon 
each building creates a lien upon the whole lot and therefore upon all the other 
buildings.

I refer also to Batchelder v. Rand, 117 Mass. 170, where this 
conclusion is stated:

The case cannot be distinguished, so far as the claim under the contract 
is concerned, from Wall v. Robinson, 1 là Mass. 429. That the land was 
conveyed in separate lots, or designated as separate lots on the plan of lots 
owned by the City of Boston, or that one parcel was on Sharon Street and the 
other on Harrison Avenue, being contiguous to each other in the rear, or 
that the buildings were separate, one standing on each parcel so conveyed, 
are facts not material, and do not affect the principle upon which Wall v. 
Robinson supra, was decided. The whole constituted one parcel of land 
owned by the same parties, which t hey could divide as they pleased, and upon 
any portion of which they could erect buildings. The contract was an 
entire contract to j)erform labor and furnish materials upon two houses situ
ated on this parcel of land, and a lien attaches upon the whole estate for the 
value of the labour and material so furnished.

The subject is discussed in Phillips on Mechanics Liens, p. 
647. See also Cyc. XXVIL, 224.

Now, when the contract was made between the company and 
Kerr, he was the owner of all the property on which the houses 
were to be built. He was both owner and contractor. There
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was but one contract under which the company was to r 
the materials for the houses mentioned in tin* arrangement. 
That Kerr subsequently sold or agreed to sell to the Tombas the 
land on which he was to erect two houses could not affect the 
company or the contract between him and the company. I see 
no reason, therefore, for differing from the method followed or 
the conclusion reached by the referee on the evidence as to this 
branch of the case. Apart from that view of the evidence, as 
Middleton, J., says, the onus is on the owner in such a case, if 
he wishes to have the lien confined to the value of the material 
going into the building to shew the facts, and the mortgagee is 
in no better |>osition than the owner.

The ownership, so far as it affects the Lane property, can l>e 
eliminated. The contract as to the Lane house was a separate 
arrangement as we have seen. No relief is sought or given as 
against that interest. For the rest, it appears that Kerr was the 
owner of all the lots on which housc-s were to be built at the time 
the contract for z, material was made with the company.
His subsequent agreement to sell to the Tombas was expressly 
conditioned on the c< " tion by him of the houses. The 
Tombas favoured the lienholders by delaying the registration of 
their title, and the mortgagee did the same. Under the authorities 
we must, as well as we can, give effect to the spirit of the statute. 
In my judgment this objection fails.

The fact that too much land was mentioned in the claim of 
lien is not a material objection. “Claiming a lien upon too 
much projH-rty will not invalidate it altogether," per Middleton. 
J., in Ontario Lime Assoc, v. G rim wood, 22 O.L.R. 17 at p. 2d:

As n general rule the fact that the claim or statement describes more 
land than is subject to the lien does not defeat the lien as to the land properly 
subject thereto, if there is no fraudulent intent and no one is injured thereby. 
Cyc. XXVII., 159.

Sec. 17 of the Act provides that substantial compliance only 
with secs. 15 and 10 shall be required, and no lien shall be invali
dated by reason of failure to comply with those sections unless 
the owner, contractor or mortgagee is prejudiced thereby. This 
section, its object and meaning are dealt with by Killam, C.J., 
in liobock v. Peters, 13 Man. L.R. 124 at 141. He holds that the 
onus on the question of prejudice is on the party objecting to Un
registered claim. There is nothing here before us to suggest that
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the mortgagee was in any way affected by the form of, or the MAN‘ 
statements made in, the registered claim. C. A.

A further ground was taken that the company should have Polkon 
filed separate liens for each lot of material delivered. But the ... 'I III IMSIIV

arrangement between the company and the contractor seems to 
have been entire* and, consequently, the* time for filing the* lien 
ran from the* lust delivery of material, as to which there was 
evidence* l>e*fe>re* the re*fe*re*e*. In Haback v. Refera, supra, Killam,
C.J., followed Marris v. Tharle, 24 O.R. 159, and held that the* 
whole transaction (supplying tin roofing, furnace, water tanks 
and pumps) was so linked together as to constitute a single* cause* 
of action and that the* time for registration or bringing an action 
ran from the supply of the* last of the materials in respect of the* 
whole bill, p. 130.

We* were* urged to give the* statute* a strict construction par
ticularly in vie*w of the* petition of the defendant, a mortgagee 
whose security may be* impaired by priority being give*n to an 
indebtedness to which he* was not a party and with which he had 
nothing to do. But he* might have* protected himself, as to 
advances actually made, by prompt re*gistratiem. In any event 
the authorities now se*e*m to indicate that it is for the Courts to 
work out us be*st they can the i arising untle*r the* Act
by giving effect to its spirit rather than its lette-r, and it is undeni
ably the* intention of the* statute* to afford protection to the* men 
who supply labour and materials.

Upon my best consideration of the* numerous questions raised 
in this case, I would dismiss the* appeal with costs.

Appeal dismissed.

SOUTHERN ALBERTA LAND CO. v. RUR. MUN. OF McLEAN. CAN.
Su/rreme Courl of ('amnio. Sir Charles Fitz/ialrick. C.J., Davies, Duff. Anglin < e. 

ami Uriah ur, May 2, 1916.
1. Taxes (§1 K 1—48#/) "Occupantsof laxd"- Conditional purchasers

of Crown.
A purchaser of Crown lands under the Irrigation Act (R.8.C. 19(H). 

eh. til), entitled to possession thereof, with title reserved to the Crown 
until completion.of the agreement, is an "occupant of land” within the 
assessment provisions of sec. 250 of the Rural Municipality Act (Alta.
Statutes 1911-12, eh. 3, as amended l>v Acts 1913, 1st seas., eh. 7, sec.
30) and has an interest therein taxable under the statute.

2. Constitutional law (§11 A 4—212) -Taxinu power—Crow n landh-
PvitCH ANKRS.

The fact that the Crown has a reversionary interest in land does not 
thereby render it. as far as the interest of a purchaser is concerned.
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exempt from taxation under see. 250 (Alta. Statutes 1911-12, ch. 3), or
see. 125 of the British North America Act, 1867.

[McLean v. Soul hern Alla. Land Co., 23 D.L.R. KN, aflirming 22 D.L.R.
102, affirmed.)

Appeal from the judgment of the Appellate Division of the 
Supreme Court of Alberta, 23 D.L.R. 88, affirming the judgment 
of Harvey, C.J., at the trial, 22 D.L.R. 102, by which the plain
tiff's action was maintained with costs. Affirmed.

/. C. Hand, for appellants.
Chrysler, K.C., for respondent.
Fitzpatrick, C.J. (dissenting) :—The respondent, plaintiff in 

the action, sued the appellant as occupant of certain lands in 
the municipality for, taxes assessed thereon for the year 1913.

The action raises various questions of importance on which 
I do not desire to express any opinion, confining myself to the 
single point which I think necessary for the decision of the case.

Harvey, C.J., in his reasons for judgment, says:
It is well settled that the interest of a person in Crown lands may be 

taxed. It is also perfectly clear by the terms of the Rural Municipality 
Act that it is the intention to tax such interests.
1 will assume the first proposition and as to the second I do not 
know that I am much concerned, the question being, I think, 
whether the intention, if such there were, has been carried out 
by the statute.

So far as the particular case is concerned I have come to the 
conclusion that there is nothing in the statute imposing on the 
appellant a liability for the taxes sought to be recovered.

The Rural Municipality Act (Alberta statutes, 1911-12, ch. 3. 
sec. 250), provides that in every municipality all land shall be 
liable to assessment and taxation with the exceptions therein 
mentioned, the first of these being lands belonging to Canada, 
or to the province. Then sec. 251, in part :
the assessor shall assess every |Hjrson the owner or occupant of land in the 
municipality and shall prepare an assessment roll in which shall be set out 
(a) the name of the owner and the name of the occupant of each lot or parcel 
of land in the municipality which is not exempt from taxation; . . .

(2) Such assessment roll shall be in the form following or to the like 
effect.

Then* is nothing in this form concerning lands exempt from 
assessment and taxation.

It is clear, therefore, that secs. 250 and 251 make no provision 
whatever for the assessment and taxation of exempted lands, their 
owners or occupants. But then sec. 251 has been amended bv
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sec. 30 of ch. 7 of the statutes of 1013 (1st sess.). There is no 
change except that par. (a) of sub-sec. 1 is rejjealtd and, in its 
place, is substituted the following:

The name of the owner of every lot or parcel of land in the municipality 
which is not exempt from assessment and the name of the occupant of any 
lot or parcel of land within the municipality which is ei from assessment.

What may be tin- effect of this incongruous direction for the 
insertion on the assessment roll of the names of occupants of lands 
exempted from assessment it is unnecessary to inquire; it is 
sufficient to point out that by itself it is quite incomi>etont as a 
law inqiosing taxation on the occupants of land which are not 
liable to assessment or taxation.

Sec. 250, which is the charging section, ini]x>ses no liability 
on the occupants of exempted lands and sec. 251 is merely con
cerned, pursuant to sec. 240, with directions to the assessor as 
to the maimer of preparing the assessment roll.

In the Town Act, 1011-12, ch. 2, passed on tin- same day as 
the Rural Municipality Act, there is, in sec. 200, after a statement 
of the lands exempt from assessment the following provision:

3. If uny land mentioned in the two preceding clauses is occupied by 
any (lereon otherwise than in an official capacity the occupant shall be assessed 
therefor, but the land itself shall nut lie liable.

A similar provision to the one in the Town Act is to be found 
in sec. 82 of the Village Act, 1013, ch. 5, which was passed on the 
same day as the Act amending the Rural Municipality Act.

These provisions an* the same as one to lie found in the 
Consolidated Statutes * “ r Canada, ch. 55, sec. 0, sub-sec. 1.

There is another argument in favour of the above conclusion 
to be drawn from the fact that the Act contemplates nothing but 
the levy of taxes upon the assessed value of land, which value is 
to be its actual cash value (secs. 240 and 252). Harvey, C.J., 
says that it is well settled that the interest of a person in Crown 
lands may be taxed. “May be taxed,”—but there is not a word 
in this Act about the taxation of the interest of a person in Crown 
lands. The interpretation of “occupant” by sec. 2 is of the 
widest character, and, amongst others, includes 
any [lereon having or enjoying in any way or to any degree or for any purfioae 
whatsoever the use of land exempt from taxation.
If the occupant is taxed at all, then no matter what his interest 
in such lands may be, no matter what the value of such interest 
may l>e, he is to be held liable for the full amount assessed on the
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cash value of the land. Whilst 1 am not prepared to say that the. 
legislature could not impose such a tax without reference to the 
value of the taxpayer’s interest, I think it would require to he 
done in plain and unmistakable language such as we certainly 
have not got here.

Though couched in rather obscure language' there are some 
directions evident in the Town Act for assessing the* interest of 
the occupant as may be seen in sec. 209 and the form given in 
sec. 270.

In the Village Act the difference is clearly recognized in see. 
81 which provides, in part,
the secretary-!reiumrer shall prepare an assessment roll which shall set out 
(a) the name of the owner and in ease the land is exempt from taxation 
under this Act, the name of the occupant thereof and. etc.; (/>) a brief descrip
tion of each such lot or parcel of land, the number of acres which it contains, 
the nature of the interest therein of each person assessed in respect thereof 
and the assessed value of such interest.

Again, it is to be noted that the whole scope of the Act is 
dealing with the land alone. It provides for the forfeiture of 
lands for non-payment of taxes. There is no such provision for 
selling and conveying only the interest of the occupant in Crown 
lands as we find in the Consolidated Statutes of Upper Canada, 
ch. 55, sec. 138, continued through intermediate statutes to the 
Assessment Act, R.S.O. 1914, ch. 195, sec. 157.

The appeal should be allowed with costs.
Anglin, .)., says: “It is in regard to lands exempt from taxa

tion only that there is any provision for the assessment of an 
occupant."

This may be open to question; grammatically, the words 
“the use of hind exempt from taxation” at the end of the definition 
of “occupant" have no reference to the first and second classes 
of persons mentioned but only to the third and fourth. Sec. 
251 provides that the assessor shall assess any person the owner 
or occupier of land in the municipality and, by the original para. 
(a), the assessor is to set out the name of the owner and the name 
of the occupant of each lot of land not exempt from assessment 
It seems possible that the amending Act meant to preserve this 
provision of sec. 251 as regards the occupant of lands not exempted.

However that may be, it is clear that in the Act itself there 
is no express provision for assessing lands exempted from taxation 
or the occupiers thereof. Then tin- only provision regarding such
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lands is the amended sec. 251 (a) and that, in itself, is quite 
incompetent to impose any taxation.

But. apparently, Anglin, .1., would hold that the amendment 
of see. 251 (a) necessitates a different reading of all the taxation 
provisions in the Act and notably see. 250 which provides that 
in every municipality all land shall lie liable to assessment (except) 1.- All 
lands belonging to Canada or to the province.
Here Anglin, .1., would read land, as defined in see. 2, par. 15. to 
include any estate or interest therein.

This interpretation would have had its application to the 
section of the Act before the amendment of see. 251 («), yet ad
mittedly the Act did not originally tax exempted land, its owner 
or occupier.

Davies. .1.:—The controversy in this ap)>eal raises several 
questions. One, the constitutional validity of those sections 
of the Rural Municipality Act which, it is contended, inqsise 
liability for assessment and taxes u|>on the “occupant," as therein 
defined, of land exempted from assessment and taxation; and the 
other whether even if intro rirex the clauses really authorize the 
imposition of taxes ujhui an “occupant " of exempted land; and, 
assuming they do so, whether the defendant, ap|)cllunt, is such 
an “occupant ” under the facts stated in tin* record as makes it 
liable to be assessed and taxed for them.

Under the interpretation clause of the Act. the “owner" of 
lands not exempt from taxation and the “occupant," within the 
meaning of that term, of exempted lands are to be so assessed 
anil consequently liable for the assessment.

“Land” is defined, for the purpose of assessment and taxation,

Innd or itnii edale or inltrtd thru in exclusive of the buildings or other improve
ments thereon
and “improvements” to mean
any increase in the value of the land caused by any expenditure of either 
labour or capital thereon.

Secs 249, 250 and 251 are the sections which, construed in 
the light of the interpretation sections, relating to the terms 
“owner,” “occupant” and “land,” have to determine the ques
tions for our decision.

The scheme of the Act appears to be to make all lands within 
the province liable to be assessed and taxed at their prairie value, 
or value without improvements, which, not being exempt from
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taxation, arc hold by an “owner” as defined, or, being so exempt, 
are held or possessed or entitled to be so by an “occupant,” as 
defined, and to make such owner or occupant as the case* may be 
liable for the taxes so assessed.

Sec. 249 is as follows:
All municipal tuxes shall be levied equally upon all ratable land in the 

municipality according to the assessed value of such land and it shall be the 
duty of the assessor to make the assessment of such land in the municipality 
in the manner hereinafter provided.

Sec. 250: In every municipality all land shall be liable to assessment 
and taxation subject to the following exemptions:

1. All lands belonging to Canada or to the province.
The other exemptions do not affect this case.
Sec. 251: As sixm its may be in each year, but not later than the first 

day of July, the assessor shall iissess every |H*rson the owner or occupant 
of land in the municipality and shall prepare an assessment roll in which 
shall be set out us accurately us may be—

(а) The name of the owner of every lot or parcel of land in the munici
pality which is not exempt from assessment, and the name of the occupant 
of any lot or parcel of land within the municipality, which is exempt from 
assessments and jxist office address, if known, of every such owner or occupant.

(б) A brief description of each such lot or parcel of land, the number of 
acres which it contains and the assessed value thereof.

(2) Such assessment roll shall be as in the form following or to the like 
effect or in such form as may be prescribed from time to time by the Minister:

So that by these sections “municipal taxes” arc to be levied 
equally upon “all” ratable land in the municipality according to 
the assessed value of such land
and the assessor is bound to assess every person the owner or occupant of 
land in the municipality
and to prepare an assessment roll setting out, as accurately as 
may be, the name of every owner of every lot or parcel of land in 
the municipality not exempt from assessment and the name of 
the “occupant” of every lot or parcel which is “exempt.”

The appellant company is the assignee of an agreement made, 
in 1906, between the Minister of the Interior of Canada and one 
Robins whereby the Crown agreed to sell and Robins agreed to 
purchase a large tract of land in Alberta at a specified price for 
irrigation purposes, expenditure on these works approved by the 
Crown to be credited on the purchase money and balance to be 
paid in cash.

All available lands in two defined sections were allocated by 
order-in-counci 1 to this agreement and the lands in question in 
this appeal are within one of these sections. No questions as to
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selection or availability are involved. At the date of the assess- (
nient in dispute about 15,000,000 had been spent by the appellant S. C.
upon these lands in irrigation works, and it was estimated that Sovthkrx

Albkrtait would take another $2,000,000 to complete the works. Under 
clause 7 of this Robins’ agreement, provision is made entitling 
the purchaser Run. Mi x
to complete the purchase and take title for any part of the lands applied McLean
for after not less than $100,000 has been expended in connection with the
works Davie*, J.

The purchase money was made payable in 6 annual instal
ments beginning July 1, 1910. Clause 10 provided that 
any of the lands that remain unsold at the expiration of 15 years from the date 
of these presents shall revert to the Crown.

Now under the facts of this case as they appear in the record, 
and of which I have sketched above the merest outline, 1 do not 
entertain any the up|M*llant at the time of the assess
ment complained of was an “occupant” of these lands within 
the meaning of that term as interpreted by the statute and to 
such an extent as to render it liable to 1m* assessed and taxed in 
respect of them. Its rights under the Robins’ lease, license or 
agreement from the Crown, whatever you may choose to call it. 
were such as to entitle it to enter upon the lands and make the 
irrigation improvements. As a fact it did so enter and had made 
an ex|M*nditure of some millions of money for these improvements.

The legal title to the land was, it is true, still in the Crown 
but the company’s right to extinguish that title and obtain its 
patent under the agreement was clear as and when it chose to do so.

Beyond any doubt it had an equitable and beneficial interest 
in these lands capable of being enjoyed and enforced as against 
the Crown and such an interest as 1 cannot doubt comes within 
the very words of the interpretation of “lands” in the Act.

As such it seems to me to come within the decision of this 
Court in the Calgary and Edmonton Land Co. v. The Att'y-Gen’l of 
Alberta, 45 Can. S.C.R. 170. The interest of the appellant in 
these lands was a beneficial one and the facts of the ease, 1 agree 
with the Courts below, bring it within the interpretation clause 
of “occupant” as above set out and within the principle upon 
which the Calgary and Edmonton Land Co.’s east*. 45 Can. S.C.R.
170, was decided by this Court. The interest of the Crown, 
whatever it might have lieen, could not of course be taxed, but

216^
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the beneficial or equitable title of the appellant was certainly not 
exempted under the B.N.A. Act, 1807.

It seems to me, therefore, that the only question open is 
whether the language of the Rural Municipality Act covers such 
a case as this and such an interest in these lands as under the 
agreement the defendant ap|icllant had. 1 have already set out 
the clauses of the Act and in my judgment these clauses are 
comprehensive and clear enough to enable that beneficial and 

interest of the appellant in these lands to be assessed 
and taxed and to impose upon the company a liability to pay 
them as found by tin* judgments appealed from.

For those reasons. I would dismiss the appeal with costs.
l)n f, ,1. (dissenting) :—I think the appeal should be allowed 

and the action dismissed with costs.
Anglin, J.: Two questions are presented on this appeal:—
(а) Whether the appellant company is an “occupant ” of 

certain lands within the meaning of the assessment clauses of the 
Alberta Rural Municipality Act of 1911-12 (eh. 3), as amended 
by eh. 7 of the statutes passed in the first session of 1913:

(б) Whether the taxation in question offends against sec. 125 
of the B.N.A. Act. by which it is enacted that
no land or property belonging to Canada . . . shall be liable to taxation.

By an agreement, made in 1900, under sec. 51 of the Irrigation 
Act (R.S.C., cli. 01) His Majesty the King, represented by the 
Minister of the Interior, agreed to sell, and the assignors of the 
appellant agreed to purchase 380,573 acres of land within a defined 
tract at the price of $3 an acre, of which $2 might be paid by 
crediting expenditure to be made by the purchasers on irrigation 
works approved by the (Town, and the balance in cash. At 
the instance of the company all available lands in two defined 
sections were * by order-in-council to this agreement,
and it was provided that the balance of the agreed acreage should 
be selected by the purchaser from available lands in another 
section. The lands in question are within one of the two former 
sections and their availability is not in question. The works 
were approved and their construction authorized under sec. 20 
of the Irrigation Act on March 10, 1909, and at the date of the 
assessment in question about $5,000,000 had been spent on them, 
and it was estimated that a further expenditure of about $2,000,000

0126
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would complete them. After the company had spent $100,000 
under clause seven of the agreement, it was entitled 
to complete the purchase and take title fur any part of the lands applied for. 
The purchase1 money was made payable in six equal annual 
instalments, of which the first fell due on July 1, 1010. All land 
unsold on June 20, 1021, reverts to the Crown. There is no 
evidence that title to any lands had been ' under clause
7 of the contract, but it is conceded that in the tracts specified 
there are 412,041 acres of available lands.

The appellant was assessed as “occupant ” of the lands under 
secs. 240-251 of the Rural Municipality Act of 1011-12, as amended 
by ch. 7 of the statutes passed at the first session of 1013. The 
material parts of the legislation, as so amended, are as follows:

Sec. 2. In this Act, unless the context otherwise requires, the expression
(8) “Owner” men ns and includes any person who apjiears by the records

of the Land Titles Office for the land registration district which such
land is situated, to have any right, title or interest in the land within the 
limits of the municipality other than that of a mortgagee or incumlmincee 
not exempt from taxation.

(9) “Occupant” includes the inhabitant occupier, or. if there be no 
inhabitant occupier, the person entitled to an absolute or limited possession; 
any person holding under a lease, license, permit or agreement therefor; any 
person holding under an agreement of sale or any title whatsoever, and any 
person having or enjoying in any way or to any degree or for any purpose 
whatsoever, the use of land exempt from taxation. . . .

(15) “Land” or “property” includes lands, tenements and hereditaments 
and, for the pur|>oee of assessment and of taxation only, “land” means land 
or any estate or interest therein exclusive of the value of the buildings or 
other improvements thereon.

Sec. 249. All municipal taxes shall la* levied equally upon all ratable 
land in the municipality according to the assessed value of such land and it 
shall be the duty of the assessor to make the assessment of such land in the 
municipality in the manner hereinafter provided.

Sec. 250. In every municipality all land shall be liable to assessment 
and taxation subject to the following exemptions:

(1) All lands belonging to Canada or to the province.
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Sec. 251. As soon ns may be in each year but not later than the first 
day of July the assessor shall assess every person the owner or occupant of 
land in the municipality and shall prepare an assessment roll in which shall 
be set out as accurately as may be

(а) the name of the owner of every lot or parcel of land in the munici
pality which is not exempt from assessment and the name of the occupant 
of any lot or parcel of land within the municipality which is exempt from 
assessment and poet-office address, if known, of every such owner or occupant;

(б) a brief description < such lot or parcel of land, the number of
acres which it contains and the assessed value thereof.

Under sub-sec. 15 of see. 7 of' the Interpretation Act, ch. 3 of
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tin* Albert a statutes of 1906—the expression “person” includes 
any body corporate and politic.

The judgment of the Chief Justice, who tried the action, rested 
ujxm his view that the fact that
thi* (Ivfpmlimt is entitled to become owner of the lands upon compliance 
with the terme of the purchase agreement brings it within the definition 
of the word ‘occupant’ in the Act, it being “perfectly clear by the terms 
of the Rural Municipality A et that it is the intention to tax such interests."

In delivering the judgment of the Appellate Division, Walsh, 
J., apparently proceeded upon what he regarded as
a written admission in the record “that the defendant is the holder of the land 
. . . under and by virtue of the contract in question,” the assignment
thereof to it and the orders-in-council relating to it.
Rut the only admission to that effect which I can find in the record 
is contained in a document entitled
Facts admitted by the /tlaitilifl for the pur|M>ses of the trial herein.

There is no such admission by or on behalf of the defendant. 
In its statement of defence “the defendant denies that it was in 
1913, or in any year, the occupant of any of the lands in the 
statement of claim mentioned,” and, in the document of admis
sions by the plaintiff, it is stated that “the defendant is not in 
actual occupation of the lands mentioned.”

The first question, therefore, is whether upon the finding of 
the trial Judge (which the documents in evidence appear to justify) 
that at the date of the assessment the defendant was entitled, 
ii|M>n compliance with the terms of its contract of purchase, to 
become the owner of the lands in question, ns lands definitely 
allocated thereto, it should be held to be a “ person entitled to 
a limited jjossession,” or a “person holding under an agreement of 
sale or any title whatsoever,” or a “person having or enjoying in 
any way to any degree or for any purpose whatsoever, the use of 
land exempt from taxation.”

Having regard to the terms in which “owner” is defined in 
the sub-section immediately proceeding, and to the obvious 
purpose made manifest by the provisions of sec. 251, I have no 
difficulty in reading into sub-sec. 9, defining “occupant,” imme
diately after the words, “absolute or limited |K)ssession,” the 
words, “of land exempt from taxation.” It is in regard to such 
lands only that there is any provision for the assessment of an 
“occupant.” (See 251 (a)).

The lands which the defendant company is entitled to acquire*
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are within the tract for the improvement of which by irrigation 
its system of works is designed and approved, as the agreement 
itself shews and sec. 51 of the Irrigation Act (R.S.C., ch. 61) 
requires. The defendant company, no doubt, had the right, 
without taking the expropriation proceedings provided for by 
secs. 28 and 20 of the Irrigation Act, to enter upon and take 
jHjssession of any part of the lands in question required for the 
construction of its works and is thus an occupant within the? 
words of the definition; “a person having or enjoying in any way 
or to any degree or for any pur|>ose whatsoever the use of land 
exempt from taxation;” and also as “a person entitled to a limited 
possession.” Having regard to the definition of “land” as 
meaning “lands, tenements and hereditaments and any estate 
or interest therein,” the company is likewise a “person holding 
under an agreement of sale."

A person may hold though he does not occupy. A tenant of a freehold 
is a person who holds of another; lie does not necessarily occupy. U> x v. 
Dite hull, 9 B. A C. 170. ut I S3.

Two persons may be “holding” the same lands in distinct 
rights and with distinct interests. H ard v. Const, 10 H. & C\, 
635, at 6-17. Under an agreement to purchase land tin interest 
of the purchaser is “held" by him although he should have neither 
possession nor an immediate and unconditional right to possession; 
and it is unquestionably an interest in the land. Williams v. 
Papworth, [1900] A.C., 563, at 568. The Courts of Saskatchewan, 
in my opinion, have rightly held that the was an
“occupant” of land exempt from assessment within sec. 251 of 
the Rural Municipality Act and that its “interest therein” was 
assessable and liable to taxation, being “ratable land” under sec. 
249, and “land” under sec. 250.

So long as the assessment is confined to the interest in the 
land with which the Crown has parted to such an occupant, it 
neither exceeds the power of “direct taxation within the province 
in order to the raising of a revenue for provincial purposes” 
conferred on the province by clause 2 of section 92 of the B.N.A. 
Act, nor conflicts with the exemption of “lands or property 
belonging to Canada” under sec. 125 of that Act. This Court 
has so held in Calgary and Edmonton If. Co. v. Att'y-Cen'l. of 
Alberta, 45 Can. S.C.R. 170, and in Smith v. Pur. Mun. of Vcr- 
milion Hills, 20 D.L.R. 114, 49 Can. S.C.R. 563.
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It was argued, however, that because sec. 249 directs the levy
ing of taxes “u\>on all ratable land in the municipality according 
to the assessed value of such land” and see. 251 (6) requires the 
assessor to state the assessed value of each lot or parcel of land, 
exempt or not exempt, and sec. 252 requires that “land shall be 
assessed at its " ' value," the subject of assessment and
taxation is the land itself and not merely the interest therein of 
the “occupant.” But this construction ignores not only the 
provision of clause 15 of the interpretation section under which, 
unless the context otherwise requires, “land” may be read 
“ interest in land,” but also the facts that under sec. 249 only 
“ratable land” is subjected to taxation, and that the concluding 
clause of that section directs the assessor to make the assessment 
"in the manner hereinafter provided.” There immediately 
follows in the charging section (sec. 250), an explicit declaration 
of the exemption of “all lands belonging to Canada,” t.e., of the 
interest therein of the Crown, and, in sec. 251. a direction for tin- 
entry, in the case of such exempted land, of the name not of the 
“owner” but of the “occupant ” whom the assessor is to “assess” 
for it. Sees. 249 and 251 deal with land not exempt as well as 
with exempted land, and there is no reason why as to the former 
for which the “owner” is to be assessed, “land” should not In
road as meaning “lands, tenements and hereditaments,” and as 
to the latter, for which the “occupant ” is to be assessed, as 
meaning an “estate or interest therein,” i.e., in the “lands, 
tenements or hereditaments.” Liability is thus imjHjsed on the 
occupant personally as well as upon his “interest ” in the land 
otherwise exempted. Both are “assessed.”

The intention of the legislature to provide only for the assess
ment of interests liable to taxation, and in no wise to impinge 
upon the prohibition of sec. 125, B.N.A. Act seems manifest. 
The statute being readily susceptible of a construction which will 
carry out that intention and thus keep it within the legislative 
jurisdiction of the province, that construction should certainly 
be given to it rather than one from which “it would follow as a 
necessary result that the statute was ultra vires.” Macleod v. 
Att'y-Geril for New South Wales, [1891] AX'. 455, at 459; Llewellyn 
v. Vale of Glamorgan R. Co., (1898] 1 Q.B., 473, at 478; Countess 
of Rothes v. Kirkcaldy and Dysart Water-Work Commissioners, 
7 App. (’as., 694, at 702.

8690
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There is nothing in the record to warrant a finding that the 
taxes in question have in fact been imposed on anything greater 
or other than the ratable interest (see. 24V) of the np|>ellnnt in 
the land, or that anything other or greater than the assessed value 
of such interest (see. 24V and see. 251 (b) ). which alone is ratable, 
the interest of the frown being expressly declared exempt (see. 
25(1), has been entered ti|M>n the assessment roll. It is with an 
interest therein other than that of the frown and its value only, 
as I read the statute, that the assessor is directed to deal in the 
case of land belonging to Canada.

1 would for these reasons, dismiss this api>cal with costs.
Brodeir, J.:—The question in this ease is whether the 

ap|Millant company is an occupant within the meaning of the 
Rural Municipality Act of Alberta (eh. 3, 1VI1-12, see. 2).

By that Act the municipality, resj>ondent, is empowered to 
levy taxes on the owners and occupants of land of that munici
pality. Lands, however, belonging to the Dominion of Canada 
are exempt from taxation. It is provided, however, that the 
occupant of land exempt from taxation is liable to be assessed.

The “occupant,” says see. 2 of that Act as amended in the 
first session of 1913 by eh. 7, includes the inhabitant occupier, 
etc. (set1 judgment of Anglin, J.)

The ap|K‘llant is carrying out irrigation works in the Province 
of Alberta under the provisions of the Dominion Irrigation Act. 
The Canadian Government have agreed to sell to that company 
(at the price of $3 jht acre) 380,573 acres within the said tract 
“hereinbefore described” if that number of acres is available, 
and if not as many acres in the said tract as are available for such 
sale and purjwse.

In the other clauses of the agreement, the terms of payment, 
the construction and operation of the irrigation works, the com
pletion of the purchase and the taking of title for any part of the 
lands upon certain terms are provided for.

Clause 10 provided that any of the said lands that remain 
unsold at the expirât ion of 15 years from the «late of these presents 
shall revert to the Crown.

By a substxiuent agreement, certain other lands were sub
stitut'd for those alx>ve mentioned but the agreement of substi
tution was math? subject to the same clauses as above described.

It is pretty cl«*ar that this agri-enuTit binds the Crown to sell 
and the defendant to buy the available lands. Those lamls
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which are the subject of this agreement are within the area of 
the municipality of McLean. The municipality, acting under 
the provisions of the Rural Municipality Act, has assessed the 
land in question and claims by the present action the amount 
of that assessment.

Nobody will dispute the fact that the company appellant has 
an interest in those lands. They are under its control. It may 
make irrigation works upon them and can prevent anybody else 
from exercising that right of occupation. The company has paid 
instalments on the purchase price and can dispose of them in 
favour of settlers.

It seems to me, then, that the company enjoys for those 
purposes the use of lands which otherwise would be exempt from 
taxation. But by the fact of that enjoyment, by the fact that 
it has an agreement for the selling of those lands, it has become 
an occupant as described in sec. 2 of the Rural Municipality Act.

The agreement for sale has vested in the appellant company 
an estate and property in the land and from that day as owner or 
occupant it became liable for assessments which could be raised 
in connection with the land. It got the benefit of municipal 
institutions and should then pay its share for the maintenance 
of the municipality.

Those assessments do not affect in any way the rights of the 
Crown because if the property had to revert to the Crown the 
taxation could not affect the land and could not lie claimed against 
the Crown. That statute does not assume to impose any taxes 
upon any such lands as against the interest of the Crown. An 
interest has been granted by the Crown in the lands and taxation 
of the person holding that interest is not taxation of the property 
of Canada. A provincial legislature has the right to impost1 
taxation upon individuals by a reference to the value of land 
occupied by them, even though the land should be owned by 
Canada. Church v. Fenton, 5 Can. S.C.R. 239; liur. Mun. 
of Cornwallis v. C.P.li. Co., 19 (’an. S.C.R. 702; liur. Mun. of 
South Norfolk v. Warren, 8 Man. L.R. 481; Smith v. liur. Mun. 
of Vermilion Hills, 20 I).L.R. 114, 49 (’an. S.C.R. 563; Calgary 
and Fdmonton Land Co. v.Att'y-Gcn’l of Alberta, 45 (’an.S.C.R. 170.

. I am of opinion that the assessments claimed from tin* appellant 
company have been rightly made and that the judgment con
demning them to pay those assessments should be confirmed with 
costs. Appeal dismissed.
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WALKER v. BOWEN.
Alberta Supreme Court, Ap/uUalc Division, Scott, Stuart and McCarthy, JJ.

June SO, 1916.
Principal and surety i § 1 B—12 ) - Extension Mortgage trans

feror's PROMISE TO INDEMNIFY DEFAULTS AS NO GUARANTY.
A covenant by the transferor of :i mortgage that “in ease of default 

in payment by the mortgagor of any sums of money which shall become due 
and owing under the said mortgage, and that any such default continue 
for (a per'od stated) 1 will forthwith on demand . . . pay . . .
to the said transferee . . . any sum or sums so in default " cannot
be construed as a guarantee, and does not put the transferor in the posi
tion of a surety for the performance of the mortgage contract. The trans
feror has therefore no just cause to complain, in an action against him 
founded upon his covenant, that the transferee had given to the mort
gagor an extension of time for payment of sums falling due under the 
mort gage.

[Walker v. Jiowen, 2(i D.L.lt. 22, affirmed.)

Appeal by the defendant from the judgment of Simmons,
26 D.L.R. 22, in favour of the plaintiff. Affirmed.

McDonald tV Tighe, for plaintiff, respondent.
Ewing & Harvey, for defendant, appellant.
Scott, J.:—I would dismiss the appeal with costs. Prender- 

gast v. Devey, 6 Madd. 124, referred to by the trial Judge in his 
judgment, appears to me to lie conclusive upon the question in
volved in this appeal, and I cannot find that the principle there 
laid down has ever been questioned.

McCarthy, J., concurred.
Stuart, J.:—On October 23, 1912, one R. B. Thompson mort

gaged to the defendant, Herbert Bowen, certain lands in Prince 
Albert, Sask., to secure the sum of $18,863.90, payable one-half 
on August 2, 1913, and the other half on August 2, 1914, with 
interest at 7% per annum, payable yearly on the said date's. 
The mortgage contained the usual personal covenant for pay
ment.

On or about October 30, 1912, the defendant, Bowen, trans
ferred the mortgage to the plaintiff, Walker, by a transfer in the 
form prescribed by the Land Titles Act, the consideration being 
$16,968. The transfer of the mortgage contained the following 
special clause :—

I do further for myself, my heirs, executors, administrators and assigns 
covenant, promise and agree to and with the said transferee, his heirs, execu
tors, administrators and assigns that in case of default by the mortgagor 
in payment of any sum or sums of money which shall become due and owing 
under the said mortgage and that any such default shall continue to Novem
ber 2, 1914, I will forthwith on demand well and truly pay or cause to be paid 
to the said transferee, his heirs, executors, administrators, or assigns any sum 
or sums so in default.

ALTA.

8. C.

Statement.

McCarthy, J. 

Stuart, J
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ALTA. Thompson was unahlc to pay either the or interest
8. C. which fell «lue on August 2. 1913. On August 25, 1913, the plain

Walker tiff made an arrangement with Thompson, which was committed

B<>wkn. to writing in the form of a letter addressed to him:—
The arrangement arrived at l>et ween ouraelveH with regard to tin* mort -

gagi* tin question) an instalment of which amounting to f!M2<».U"> on account 
of principal fell due on August 2. lit I It. is that tin* interest he paid anil that 
an extension of time to August 2. 1914, lie allowed for tin* instalment already 
due. In return for this extension I am to receive your note for $700 as a 
bonus and the whole moneys under the mortgage to bear interest at 7f,.

Thompson accordingly gave the plaintiff a note for .$700. 
falling due August 2. 1914, bearing no interest. The interest due 
August 2, 1913, was also paid. Hut Bowen was not informed of 
this arrangement, and in this circumstance lies the whole |>oint 
of the case.

T ison never made any further payments, but went to the
war. After November 2, 1914, the plaintiff demanded payment 
from the defendant, and, failing to obtain it. he began the present 
action on February 4, 1915.

The defendant raised two defences. First, the Statute of 
Frauds: second, the extension of time to the principal debtor. 
The first reference was directed to the circumstance that the 
covenant of guarantee above quoted was, along with other 
covenants, written on a separate slip of paper, which was gummed 
to the top of the first page of the transfer of mortgage* before the* 
execution of the transfer, and which «lid not itself hear the signa
ture of Bowen. During the* argument the* Court intimated that 
there was nothing in this defence.

The action was trie<l by Simmons, .1., who gave judgment for 
the plaintiff, and the defemlant appealed.

The sole point to be decided is whether, in the circumstances, 
the extension of tiim* given to Thompson without the knowledgi* 
of the defendant operated as a discharge.

It should be mentioned, because something may turn upon 
it, that the mortgage contained an acceleration clause providing 
that, in case of default in payment of principal or interest, the 
whole principal shouhl become due and payable in like manner 
as if the time mentioned for such payment had come and expired.

Now, there is no doubt that the general rule is that if the 
creditor, without knowledge or consent of the surety, by a binding 
agreem<*nt, gives time to the principal debtor, the surety is thereby

0

56
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discharged. One reason usually given for the rule, although there 
are also other reasons, is that the contract has been altered, and 
it was the first one that the surety guaranteed and no other. The 
first one being ended, the surety's liability is ended.

The real difficulty in Jhe cast's arises from the peculiar nature 
of the guarantee. The principle upon which the defendant seeks 
to be discharged was worked out in the Courts in a series of cases, 
beginning very early, in which the liability of tin- surety arose 
simultaneously with the default of the principal debtor. They 
were cases where the surety and debtor were on the same bond, 
or were respectively drawer and acceptor of a bill of exchange 
or endorser and maker of a promissory note. If Bowen had bound 
himself to pay immediately upon default by Thompson, there 
could, of course, under the law as now well settled, be no defence 
whatever. But in the present case Bowen’s liability under the 
terms of the guarantee did not arise at all until three months after 
the date on which Thompson was bound to pay the last instal
ment and not until 15 months after he was bound to pay the 
first. That is to say, Thompson could be in default for 15 months 
in one case and 3 months in the other before Bowen’s obliga
tion came into existence. Indeed, if we take into consideration 
the acceleration clause in the mortgage, which, however, was 
probably only operative at the option of the mortgagee, Bowen’s 
obligation did not arise for 15 months after the whole of the 
principal moneys might become due and payable, and, therefore, 
after default in the whole might arise on the part of the principal 
debtor. And the period during which an extension was given for 
payment of the first instalment had expired 3 months before 
Bowen’s obligation arose.

After consideration, I have come to the conclusion that this 
distinction as to the time at which the defendant’s obligation 
came into existence is much more vital and serious even than 
was suggested on the argument. In reality, I think Bowen was 
not a surety at all in the usual sense of that term as understood 
and used in the cases. Usually a surety guarantees the perform
ance of a certain person's contract and agrees to become liable 
immediately upon that person’s default. But in the present case 
Bowen did not guarantee the performance of Thompson’s con
tract. By that contract Thompson agreed to pay a certain sum 
on August 2, 1913, and another sum on August 2, 1914. Bowen

ALTA.

S. C.
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ALTA. did not guarantee the performance of that contract. Apparently
S. C. he was unwilling to do so. All that he was willing to do was to

Walker covenant that, if there was a default on the part of Thompson.

Bowen.
that default should not be continued after November 2, 1014. 
But that fell far short of guaranteeing the performance of Thomp
son's contract according to its terms.

1 am, therefore, unable to see what just cause Bowen had to 
complain of Walker's interference with or change in a contract 
the performance of which he, Bowen, did not guarantee.

Nor, if we go to another reason after given for the rule as to 
the discharge of the surety by giving time, do I see any reason 
why Bowen could, u]k>ii Thompson's default, bring a bill in equity 
joining Walker and Thompson, and ask that Thompson forth
with fulfil his contract, and that the money be realized. What 
right would Bowen have to insist on the strict performance of 
a contract, the strict |>erformanco of which he had not guaran
teed? And what right would he have to complain that, by what 
had been done, he was deprived of this equitable remedy? If 
a j>erson expects to have all the rights of a surety, he should be
come a surety, and guarantee that the principal debtor will fulfil 
his contract. In my opinion, what we have in this case is not 
the ordinary contract of suretyship at all, but merely a si>ecial 
contract of a kind still more “collateral” even than the usual 
contract of suretyship—a covenant that, if the debtor’s default 
lasts beyond a certain time, the covenants will then, but not 
before nor at the first default, make it good.

I think the appeal should he dismissed with costs.
Appeal dixmixxed.

SASK. REGINA CARTAGE CO. Ltd. v. CITY OF REGINA.

s. c. Saakatchncan Suprniu Court, .Sir Frederick llnidtain, C.J., Lamoni, and 
FIicood, JJ. July /4, 1916.

Street railways—(§111 A—20) -Operation by municipality—Grooved 
RAIL—Negligence Nuisance.

The use of :i grooved mil at street intersections by a municipal 
corporation authorized by statute to build and operate a street railway, 
is not negligence, such a rail lieing in common use and necessary for its 
purpose. Neither, in the use of such a rail, ran the cor|Miration be deemed 
to maintain a public nuisance, for the legislature, in authorizing the con
struction and o|ieration of the railway, must be taken to have authorized 
the use of such rails as were necessary for its reasonable operation.

Statement. Appeal from the judgment of a District Court Judge dismis
sing an action for negligence. Affirmed.
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A. G. MacKinnon, for appellant. sask.
(!. F. lilair, for res|Mmdent. s. ('.
The judgment of the Court was delivered by Kf.jjina

Lamont, J. This action was brought to recover damages <\,R[Vo 
for injuries caused to the plaintiff’s horse while crossing the 
defendants' street railway, through the caulk of his shoe becoming io'I'ina.

caught in one of the rails. The result of the horse’s shoe becoming j
caught was that his leg was broken and he had to be shot. The 
horse was valued at $200.

The defendants in constructing their railway employed the 
grooved rail at the intersection of streets where the track curved 
from one street to another. In the argument before us it was 
contended on behalf of the appellants (plaintiffs): (I) that in the 
use of the grooved rail the defendants were guilty of negligence, 
and (2) that, whether or not negligence had been shewn, the 
defendants were liable on the ground that the placing of the 
grooved rail on the public street constituted a nuisance.

The District Court Judge before whom the matter was tried 
found that the defendants had not been guilty of any negligence.
He found that the defendants had used due care in selecting the 
wheels for their cars, and, in fact, had selected a standard wheel.
He also found that the rail in question had been constructed 
for the wheel so selected and was suitable for the purpose, and 
that the use of a grooved rail was necessary to prevent cars leaving 
the track on the curves.

With tin rinding of the Judge 1 fully concur. The evidence 
warrants the conclusion that, when the defendants constructed 
their railway system, both wheel and rail adopted by them were 
the ones which, at that time, were considered most suitable for a 
city railway by those most competent to judge. That being so, 
negligence cannot be imputed from the use of this particular 
rail. There remains only to consider whether or not the laying 
of the rail on the street constituted a nuisance. If it does, the 
defendants are liable apart from negligence, unless, indeed, they 
can shew that under their statutory powers they are protected 
from liability.

For the plaintiffs, it was admitted that the defendants had 
statutory authority to construct, maintain and operate a system 
of street railway upon, across and along the public streets of this

2S -29 D.L.K.
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city. Sask. St at. (1910-11), ch. 44. But it was contended that 
this authority was permissive merely, not imperative, and that the 
case of Metropolitan Asylum District v. Hill, 0 App. (’as. 193, and 
Canadian Pacific By. Co. v. Parke, [1899] AX'. 535, among others,
( ...........that where the statutory authority for doing an act
was permissive merely and not imperative, that act must lie clone 
in such a way as not to become a nuisance to others. Broadly 
speaking, that is the principle laid down in these cases, but, 
in order to apply the principle to any given act, or set of acts, 
it is necessary to inquire when powers or authority granted by 
statute are “imperative” and when merely “permissive” within 
the meaning of the rule. A power to be imperative does not 
import that there is a statutory obligation upon the person 
obtaining it to use or exercise it at all.

In London, Brighton and South Coast RaiUoay v. Truman, 
11 App. (’as. 45, the railway company were authorized, among 
other things, to carry cattle, and were also empowered to acquire 
any lands not exceeding 50 acres in such places ns should be 
deemed eligible for the purpose of providing additional stations, 
yards and other conveniences for receiving, loading and keeping 
cattle, etc., intended to be carried on their railway. After the 
road had been in operation some years, the company bought land 
adjoining one of their stations and used it as a yard for cattle 
traffic. The noise of the cattle and the drovers in the yard was 
a nuisance to the occupiers of houses near-by, who applied for 
an injunction. The Privy Council field in favour of the company, 
on the ground that the statute had expressly authorized the pur
chase of land at such places as should be deemed eligible for tin- 
purpose for which the land in question had been acquired. In 
giving judgment, Lord Halsbury, at p. 50, said:—

It cannot now hv doubted that a railway company constituted for the 
purpose of carrying passengers, or goods, or cattle, are protected in the use 
of the functions with which parliament has intrusted them, if the Use the\ 
make of these functions necessarily involves the creation of what would 
otherwise he a nuisance at common law.

There was in this case no statutory obligation on the company 
to purchase the land at all. It was not “imperative” in that 
sense ; but it was imperative in the sense that the purchase was 
expressly authorized for the very purpose for which it was used.

The same principle was enunciated by Blackburn, .1., in his

1298
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judgment in Hammersmith It. Co. v. Brand, L.H.4 ILL.C. 171, at 
19G, where he wild:—

I think it in ngrml on all hands tlmt if the legislature uifthorises the doing 
of an act (which, if unauthorized, would In* a wrong and a cause of action), 
no action can he maintained for that act. on the plain ground that no Court 
can treat that as a wrong which the legislature has authorized, and conse
quently the person who has sustained a loss by the doing of that act is without 
remedy unless in so far as the legislature has thought it projier to provide 
for com|>ensution to him.

In Vaughan v. 7’n/f Vale It. Co., 29 L.J.Ex. 247, 5 IL & X. (i79, 
Coekburn, ('.J., stated the law as follows:—

When the legislature has sanctioned and authorized the use of a particular 
thing, and it is used for the purjiose for which it was authorized, and every 
precaution has been observed to prevent injury, the sanction of the legislature 
carries with it this consequence, that if damage results from the use of such 
thing independently of negligence, the party using it is not responsible.

The general principle applicable to eases of this class is laid 
down in 21 Hals., p. 519, in the following language:—

When* the legislatun* has authorized the exercise of the |lowers under 
consideration and has cxpn*ssly or illy directed the manner and place 
in which, and the pur|Misv for which, the powers are to be exercised, or when*, 
without such directions, the inevitable or natural result of the pro|ier exercise 
by the undertakers of such powers is the creation or causing of a nuisance, 
no liability arises in respect of it.

It therefore seems to be established that any result which 
necessarily follows from the doing of an act authorized by the 
legislature must be taken to lx* protected by statute, for the 
legislature must be presumed to have had it in contemplation. 
See Garrett’s Law of Nuisances, 3rd eel., p. 204.

The principle laid down by the above authorities in no way 
conflicts with the decision of the Privy Council in C.P.Ii. Co. v. 
Parke, supra, relied upon by counsel for the plaintiffs. In that 
case Parke had legislative authority to divert water onto his 
land for the purpose of irrigation, and by means of ditches, 
flumes or drains to run the surplus or waste water through adjacent 
lands to any creek or channel. Parke ran water on his land 
from the Thompson river for irrigation purposes. The soil irri
gated proved to be of a very porous quality; it consisted of a 
slight deposit of sandy loam on top, then a bed of gravel and below 
the gravel a large bed of what is called “silt,” a mineral which 
absorbs water rapidly, and when its saturation reaches 78 degrees 
it is converted into liquid mud. Parke ran the water onto his 
land in large quantities, and allowed the water to percolate
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through the gravel to the silt which became liquid mud and 
slid down the grade, causing great damage to the company’s 
track. The company brought an action to restrain Parke from 
so using the water. The Appellant Court of British Columbia 
held that the damage to the company’s track was the necessary 
consequence of Parke’s exercising his statutory right, and dis
missed the action. The Privy Council reversed this decision, 
[1899] AX’. 535, saying, at p. 548:-

In the present rase the irrigator is at liberty ... to determine 
the quantity of water he desires to appropriate, the means by which it is 
to be conveyed to his land, and the means by which the surplus or waste water 
is to be discharged. When the water has been conveyed to his land he is 
authorized to use it for purposes of irrigation, but it is left to his discretion 
to determine whether, as circumstances |K*rmit, he will use in irrigation 
the whole, or part,'or none of it. These provisions are certainly consistent 
with the view that no part of it was meant to be employed to the injury of 
neighbouring lands.
The difference between the principle here enumerated and that 
embodied in the Truman ease appears to me to bo this: In tin 
Truman case it was a necessary consequence of the use of the land 
for the purposes sanctioned by the legislature, that a nuisance 
would result to the occupiers of adjacent properties, and therefore 
that such a nuisance would be created must be taken to have 
been in tin* contemplation of the legislature, while in the latter 
ease the damage which resulted was not such a necessary conse
quence of the reasonable exercise of the irrigation privileges 
granted by statute that it must be taken to have been in the 
contemplation of the legislature.

The question in the case at bar, then, comes down to this : 
was the use of the grooved rail, in the manner in which the defend
ants used it, so necessary to the operation of their railway that the 
legislature must be taken to have been aware that it would be 
used and to have sanctioned its employment? I think it was. 
The evidence shews that a grooved rail is not only the rail com
monly used but that, up to the present time, no other contrivance 
has been invented for preventing ears leaving the track on going 
round a curve ; in fact, the evidence goes further, and shews that 
the edge of the groove on the rail in question could not be rolled 
back, as suggested by one of the witnesses, without incurring the 
danger of having the car leave the track. When the legislature 
authorized the defendants to construct and operate a system
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of railway, and for that purpose to plave rails upon the streets, 
it must lie taken to have authorized the use of such rails as were 
necessary for the reasonable operation of the railway, and since 
for that pur|>ose the grooved rail is necessary, it must he taken 
to have contemplated and authorized its use, for an authority 
to do a s|M‘cilic act includes all things reasonably necessary for 
the performance of that act. 21 Hals., par. 877.

The case of .Joyce v. Halifax Street /«'. Co., 22 ( an S.(ML 2ÔS, 
which, in its main facts, is identical with the case at bar, turned 
upon the statutory provision which required the railway company 
to keep a road level with their rails, which they did not do. That 
case does not help us, excepting in so far as it holds that the 
company had a right to use the grooved rail. The use of the 
grooved rail by the defendants being, as I hold it is, necessary 
to the reasonable exercise of the power granted by the legislature, 
does not. therefore, apart from negligence, give the plaintiffs a 
right of action, for the injuries sustained. The legislature must 
be taken to have decided that, although some damage might 
result from the use of this rail, yet, notwithstanding that danger, 
the defendants were to be at liberty to use it.

Negligence being negatived, the plaintiffs cannot succeed and 
the appeal should, in my opinion, be dismissed with costs.

Appeal ilismissed.

VANHOLT v. NEWTON.
Mmiiloha King's Htnih, (lull, ,/. Fihruury 12. 1910.

1. Chattel mohtuaub (6 11 I) 29) Whom.ki i. shzvhk Consent—
Vndve INFLUENCE.

The assent ni" u mortgagor to the seizure nud sale of his proiierty 
is null ami void for undue influence when t he mortgagor is of hut moderate 
intelligence and little («duration and the mortgagee intelligent and 
shrewd, and the assent is procured h> the misrepresentations and threats 
of the mortgagee.

2. Chattel mortgage (5IV A 4(1 Right ok mortgagee ihhcharging
ifKHTs—Consent.

A mortgagee cannot recover from a mortgagor for amounts paid in 
discharge of debts due by the latter without his privity or consent.

3. Chattel mortgage (6 III) 2.V Degree ok «are in exercising
sale—Liability.

A mortgagee in |xwscsai<m who chics not exercise care and discretion 
in the sale of inortgagc-d goods is liable in «lamages for tin* difference 
between the real value of the gissls and th«*ir sale price.

Action for wrongful seizure and sale.
H*. //. Trueman, and T. It". Rotnnmm, for plaintiff.
A. J. Andrews, KA\, and F. M. liurbidye, for defendant.
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MAN. («ALT, In this action the plaintitT claims damages for tin-
K B wrongful seizure and sale of 11 horses, a waggon and harness,

\ XMKM.T and asks for 83,(MH) damages, and that certain documents be
declared void, etc. The defendant denies the seizure and alleges 
that the gin ids and chattels in question were sold in accordance
with authority given l»y the plaintiff. The defendant further 
alleges that he was authorized to sell the goods and chattels under 
the provisions of 3 chattel mortgages given to him by the plaintiff.

It appears that the plaintiff" came to Manitoba about 8 years 
ago and took a farm at or near Zorra in Saskatchewan, about a mile 
from the boundary of Saskatchewan and Manitoba. The de
fendant resides at Hoblin, Manitoba, about an hour's drive from 
Zorra, and carries on business in lumber, insurance, loans and 
financial transactions and is a notary public.

In or about the year 1908 the plaintiff had occasion to utilize 
the defendant's services and incurred indebtedness to him and 
others in the vicinity.

During the next few years the plaintiff executed the following 
chattel mortgages in favour of the defendant : (1) February 1. 
1909, for the sum of $208.70, the mortgaged goods consisting of 
certain colts and cows and two sets of harness. (2) August 
5, 1909, for $271, the mortgaged goods consisting of three mares, 
one waggon and one set of harness. (3) April 25, 1911, for $910.00 
the mortgaged goods being described as one brown mare, one 
sorrel mare, one brown registered Clyde mare, one sorrel filly, 
two red cows and one farm waggon.

These mortgages were all drawn by the defendant apparently 
upon the same form, and the mortgagor granted in each case the 
goods and chattels described
together with all the natural inerease of the said goods and chattels until the 
whole of the said indebtedness In- fully paid and satisfied, and also all tin- 
goods and chattels of a like nature and similar description, and all tin- horses 
cattle and farm implements which shall at any time during the continuai 
of this mortgage or renewal or renewals of this mortgage he brought in oi 
upon the said premises as part of the said stock and implements of the mort
gagor as a farmer.

This latter mortgage was payable on or before November 1. 
1911, with interest after maturity at 12 |>er cent. |>er annum. 
The mortgagor covenanted that in case default should be made 
in payment of the said sum of money or any part thereof or the 
interest thereon or any part thereof, it might be lawful for the
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mortgagee* to enter into ami upon any lands, tenements, houses MAN.
and premises wheresoever for the purpose of taking possession of K. It.
and removing the said good- and chatte Is, ami upon, fremi ami ^ xXH(„iT 
aft or the taking possession of such goods and chatte-ls as afeiresaiel,

\ I \X |’l I \
it shoulel ami might he1 lawful, ami the1 mortgagee was the-re-by 
authorizeel and e-mpeiwere-el to sell the- said goods and chattels '
eir any eif the-m eir any part the-re*of at publie aue-tiem or private- 
sale- as to him might see-m mee-t and frenn and out of the- proe-e-e-els 
of sue-h sale- in the- first plae-e- to pay anel re-imlmrse- himse-lf all 
such sum anel sums of meine-y the-re-by se-eure-el, ami e-eists ami 
e harge-s as might the-11 be- elm- by virtue eif tlmse- pre-se-nts ami all 
sue-h expenses as might have- be-«-n ine-urre-el by the- mortgager in 
e-emsequence of saiel ele-fault, anel, in the- ne-xt plat***, to pay unto 
the- mort gage ir all such surplus as might remain afte-r sue-h sale- 
ami afte-r payment eif all sue-h sum or sums eif money anel inte-re-st 
there-on as might be- due by virtue- eif saiel pre-se-nts at the- time- eif 
such seizure, etc.

The- plaintiff had incurred ele-bts feir farm supplier eif eliffe-re-nt 
kinels, anel many eif the-se- claims hael lie-en entrusteel by the- 
e-laimants to the- elefenelant for e-olle-ction. Freim time to time- the 
plaintiff ende-avoure-el to obtain state-me-nts eif aee-ount frenn the 
ele-fe-ndant, but the-re- always app<*areel to lie- ite-ms outstaneiing 
which e-eiulel not be- satisfae-teirilv aeljuste-el at the- lmnnent. In 
senne- instances certainly the- plaintiff suere-e-ele-d in shelving the- 
elefendant that he- had paie! off eine- or meire substantial ite-ms which 
hael lie-e-n chargeel up against him.

However, at or aliout the- elate- eif the- meirtgage* No. 4, for 
81,010.90, it is saiel by the- ele-fenelant that the- sum eif 878:1.71 still 
re-maine-el elm- une 1er the- first thre-e- meirtgage-s. The ite-ms 
constituting the- last mortgage-, date-el Nove-mbe-r 1. 1911, indueleel 
the- balance- elm- under all prieir meirtgages.

The- grain e-ennprise-d in the- last meirtgage- was duly sole 1 and 
the- preie-e-e-els re-ce-ive-el by Newteni. The parties appe-ar tei be- 
hope-le-ssly at issue- as tei the* way in whie-h various ite-ms eif ere-elit 
anel ele-bit simule! be- applied and the- material be-feire- me is insuffle-* 
ie-nt to arrive at any ele-finite- conclusion as tei the- e-xae-t amount 
owing by the- plaintiff to the- ele-fenelant umle-r the- meirtgage* No. 3, 
upon which the- seizure, if any, was made-. The- plaintiff eleie-s 
mit appe-ar to have- ke-pt, or tei have lie-e-n capable* of ke-e-ping, 
regular accounts eif his transactions.
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MAN. On Decemlier 23, 1912, the defendant, having found that
K. B. the* grain mortgaged to him under chattel mortgage No. 1 had

Vanhoi.t been appropriate! by the prior seed grain mortgagee, determined

N K WTO X to obtain immediate payment of everything that was due to him
by seizing and selling the plaintiff's property, comprised in 
mortgage No. 3. By this time the plaintiff had 11 horses at his 
farm, consisting of 8 mares and 3 colts. For this purpose he 
prepared a warrant in favour of one ,1. A. Williamson, the County 
Court bailiff at Roblin, authorizing said Williamson to seize and 
take all the said horses, together with the waggon and harness 
and to sell and disjNise of the same, and to obtain |M>xscssion of 
the said goods and chattels as the law directs, and the annexed 
mortgage permits. This warrant was not forthcoming at the 
trial. It was said to have been forwarded by the defendant to 
his solicitors in Winnipeg; but it is stated to have been lost.

A question arose as to the amount which was inserted in it 
for the bailiff to realize. Williamson said the amount was 
$1,000 or $1,100. The defendant said it was about $800.

The defendant was aware that there might be a difficulty in 
seizing the horses, etc., in Saskatchewan and bringing them into 
Manitoba without the consent of the plaintiff. He therefore 
drew up the following document with a view to securing the signa
ture of the plaintiff :

* Rohlin, December 23. 1912.
.1. A. Williamson, Bailiff of the County Court of Rohlin.
Dear Sir: You are hereby authorized to take, sell and di8|Mme of all 

my stock and chattels and goods which you now have under seizure into the 
Province of Manitoba for the purisme of realizing on the said goods to the 
l>est advantage. This is your legal warrant for so doing.

On December 24, 1912, Williamson, armed with the warrant 
and with the document aforesaid, drove out to Zorra. He was 
accompanied by Allan Kelly and Michael Clark. They caught 
up to the plaintiff and his two sons on the road in Saskatchewan 
as they were driving three teams with grain to the station at 
(aider. Williamson stopped the plaintiff, who was driving the 
middle team, and told him that he had come out with instructions 
to seize his horses under Newton’s chattel mortgages. The 
plaintiff’s son was some distance ahead on the road so Williamson 
sent Kelly on to stop the front team, which he did.

The following is a statement of what then took place, as given 
by Kelly:
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We hlu|)|H‘d them iiiul told them the bornes were to lie seized by W illiam- MAN.
son. W illiamson stated to Van Holt that he had better sign these paliers ^ ^
to keep down exiienscs. Van Holt wanted to take the loads to Cahier.
Williamson refused and elaimed lie had a chattel mortgage, and he wanted 11 Vaxhiu.t
horses. Williamson said he must seize all the horses. We drove the teams
to one side and t«sik the six horses. Williamson instructed Clark and me to " |l,v
bring the 11 horses (all of them mares except a eolt) and one Moline waggon i.
and a set of double harness to Itoblin. Williamson said : “If you don't sign
the papers it will cost you considerable, as we would have to bring them to
the Territories.” lie told Van Holt to sign a paper. Williamson gave Van
Holt to understand that if he had given a mortgage on some horses lie could
take the balance. Van Holt acted as if he was beaten like a whip|>cd dog.
Williamson act is I with authority. We took all the horses to Rohlin; none 
were left; and put them in Williamson's livery.

Van Holt, the plaintiff, says:
I knew Williamson was a bailiff. He said lie had to do his duty. I 

begged anil pleaded and said I understood the chattel mortgage was paid.
He said he did not know about that, but when a man once signs a mortgage, 
the holder can always take everything you have. I said if the grain was 
IHitperly figured out the mortgage was paid, lie was trying to influence 
me to give him the horses. I pleaded for mercy's sake not to ruin me. but 
he sait I he had to do his duty. He said he had the chattel mortgage, but I 
did not see it. He said he had a warrant to seize my horses, every hoof I 
had. He wanted me to sign the pa|ier and said if I did not it would cost me 

more. I believed what he said, as lie said it was the law in Canada 
even if the mortgage were paid. I signed the writing after pleading and beg
ging (that is, paper dated December 23, 1912. ‘‘You are authorized to take 
my goods”, etc.). I identify my signature, but 1 did not and could not read 
it. Williamson explained that the horses had to go. I signed it because of 
Williamson’s statements.

Michael Clark, a witness called by the defendant, states, in 
reference to this interview:—

Williamson told Van Holt it would be more ex|ienaive to him if lie did 
not sign the consent. I heard Van Holt ask Williamson I > let him take the 
grain to Cahier, but Williamson said no, he must have the horses and move 
them over to Hohlin that night.

The loads of grain were thereupon drawn to one side, the horses 
unhitched and taken hack to the plaintiff's farm. Kelly and 
Clark then took these and the remaining horses (11 in all) to
gether with the Moline waggon and harness from the plaintiff's 
stables to Williamson's livery stable in Koblin.

I now come to deal with the private sale of all the goods 
seized, which took place at Koldin on January 1, 1913. The 
evidence is conflicting, so I will refer to certain material |>ortions 
of it.

Van Holt says:—
1 then went to Rohlin. Kelly saw me at the hotel and said I was wanted
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MAN. ut the* burn. Williamson was there and said he hud found a purchaser,
^ jj a man named Wilson, and he asked me to sign an agreement to sell for the

amount I owed to Newton, otherwise he said Newton would send out and 
Y wiiol.T seize every hoof I had, which included cows. I objected. I believed In* must 

have the power. My heart was broke. lie had a paper ready drawn up. 
Nkwton. i, WitH ,|ap.,i January 1, 11)13. This is my signature I could not read it.

Onit .i. 1 had a family to protect. Williamson said he had only 3 hours to do the
business in. I had no d: don with Wilson for a sale to him. Ap|iel (a
chattel mortgagee subsequent to Newton) was satisfied that if I did not 
consent to sell Newton would send out and seize all the rest of my goods. 
Made no arrangement with Ap|>cl as to his money.

Allan Kelly, one of the plaintiff's witnesses, says:—
The «day after the seizure I saw Newton the defendant. 1 asked him 

if he could not carry Van Holt a year on account of his wife and five children. 
He refused. 1 then asked him to let Van Holt have a team and he refused. 
Van Holt, who was with me at this interview, claimed to have an equity in 
the goods. Newton said, “You have equity in nothing, you are down and 
out." On January 1, the day < . Wilson and Van Holt tried to make
a deal because very few were in town. Van Holt was reluctant. Mr. 
Williamson said to Van Holt that if he did not consent to sell to Wilson 
he would send out and seize all his cows, etc.

The following art* extracts from evidence given on behalf of 
the defendant : Wilson says :—

I first heard about the horses a few days before the sale. As a result 
I went to Itoblin and saw the horses. I placed no valuation on them. I paid 
all they were worth at the time (l.e., $1,050).

In his cross-examination, Wilson placed a separate value on 
each of the horses he had bought, with the result that the total 
was $1,300, and he says the waggon was only worth $50, so that 
he appears to have been willing to give $300 more than he thought 
the goods worth.

Charles Traub heard of the sale and went to Roblin.
He desired to buy two of the horses for a team, but says he did 
not get a chance to buy. He considered $1,050 a good price for 
the horses in the condition in which he found them.

William Appel said that he held a mortgage on four of the 
horses, dated April 2, 1912. He says he came to Roblin on 
Christmas Day and saw Van Holt. Then he discussed his 
jMisition with Newton. During the summer of 1912 Appel, by 
way of precaution, had given a distress warrant to Williamson 
to make uee of in case at any time Appel decided to seize; but 
no such instructions were given, and his warrant, for some reason 
which did not appear in the evidence, was returned by Williamson 
to Appel shortly liefore the seizure by Newton. Appel says:— 

Cannot say why Williamson returned me the warrant la-fore the sal*

3
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Newton agreed to wll til*' horses wo tlint I would get my money out of it 
I did not give Mr. Williamson any instructions in Itublin to seize the horses 
under t^e warrant.

WillianiNin says:—
I saw Van Holt on Christmas Day. I saw Harry Wilson .'t or I days 

before the sale. I was up in his eountry and told him of the sale routing off. 
\p|iel vaine down and we Innl a conversation, lie shewed me an abstract.
I saw 1 could not legally sell the stock. I had a conversation with Newton 
and Van Holt. I told Newton we could not sell the slock. I had a talk 
with Van Holt. I told him we could not go on with it. but there was a man 
here that could handle it. I then introdueni Wilson. I had nothing to do 
with terms of sale arranged lietwi-en them. I think I told Van Holt the 
amounts due to Newton and Appel. We went to Newton's office. Newton 
then drew up this pa|sir, including a *.Vmi Ismus. Harry Wilson told the 
arrangements to Newton. The value of the whole bunch of horses at that 
time was not more than ll.liôU. I had advertised the sale under the chattel 
mortgage by putting up a notice on my livery stable and in one or two other

According to the evidence given by the defendant ami William
son, the plaintiff made no sort of objection to anything that they 
did. Williamson says that when he went out to seize the horses 
Van Holt was quite , without any objection, to sign the
written authority and allow all his horses and his waggon and 
harness to be away to Roblin. Both Williamson and the
defendant give similar evidence with regard to Van Holt’s atti
tude in agreeing at Roblin to let the horses all be sold to pay off 
whatever Newton said was due to him ami to a numlier of other 
creditors whose claims were in his hands for collection. Newton 
Hatly denies having heard of any pleadings or objections raised 
by Van Holt on the ground that the mortgage debt was in truth 
all paid up. or any request by Van Holt to be allowed at least one 
team of horses in order that the plaintiff might continue his farm 
work for the supfiort of himself, his wife and family, or any 
objection whatever to signing the consent to sell and the agree
ment to pay Wilson a bonus of #.”>00 in order that the plaintiff 
might have a right to redeem the property within one month.

The plaintiff is a man of moderate intelligence, but with very 
little education, and apfiears to be unable to read anything that 
is not printed. His demeanour throughout a lengthy examina
tion and cross-examination was that of an honest man endeavour
ing to tell the truth, ami not at all inclined to exaggerate the 
treatment he complained of. It so netl that his acquaint
ance, Allan Kelly, was present throughout most of the transac-
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MAN 

K. B.

Newton.

lions complained of, and his evidence corroborates the plaintiff 
in all material particulars.

Kelly's principal occupation in life appears to he that of a 
cook, lie has also worked to a considerable extent as a farm 
hand. The defendant endeavoured to discredit Kelly’s evidence 
by shewing that on one occasion the defendant procun •
Kelly out at Manitou Rapids, beyond Le l’as, and had paid him 
.$25 by way of railway fare, etc., to reach his destination, but 
Kelly having gone as far as Dauphin, decided to throw up this 
job and came back to his home near Rohlin, and he did not return 
the $25 to Newton. This incident is explained by Kelly as 
follows. He says: “Newton offered me a good job if 1 would 
go away and take it. I agreed. He got me a position as cook 
for some contractors at Manitou Rapids. I estimated it would 
cost $25 to get there. 1 saw him to get the money. He made 
out a note and asked me to sign it. I refused and was going 
away. The trial of this case was coming off shortly on June 21). 
Newton said, ‘You know right well if you are not at the trial 
they will swear me whether I gave you any money to get you 
out of here or not.’ I said, ‘1 don’t doubt that,’ He said, ‘A 
note will be better as it will not be money.’ I refused to give a 
note. Later a clerk of Newton’s gave me $25. I took the money 
and went to Dauphin. Then 1 changed my mind and came back 
to Roblin. as 1 did not like the job. I did not repay the $25 
to Newton. Nothing was said by Newton. 1 felt a bit guilty." 
Newton says, in reference to this incident: “1 don’t remember 
saying I would be sworn as a witness and have to tell about 
payments. I drew a cheque for $25 and left my clerk to pay it. 
I was taking an active interest in polities. Kelly was doing a lot 
of talking around Roblin about the Van Holt matter and this 
was disagreeable to me. My idea was it would be just as well to 
have him out of the road.”

It appears to me that Kelly's conduct in deciding not to absent 
himself from the trial where he might lie able to assist Van Holt 
in the assertion of his rights was entirely praiseworthy. H< 
certainly should have returned the $25 to Newton; but, consider
ing his rather lowly condition of life, and his belief that Newton 
was endeavouring to defeat the ends of justice by keeping him 
away from the trial, I would not, on account of this single incident.

9^49
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discredit his evidence, whirli was giv<in throughout frankly, ami. 'N.
I think, truthfully. K. B.

I was not at all favourably impressed with thr demeanour and \ XXHO,T 
evidence of thr drfrndant or Williamson.

I r i -il- i i i • Xk.WTON.I hr drtrndant is an intelligent ami slm-wd business man. — 
largely engaged in loaning transactions to thr ms sly {icople of his J'
neighbourhood, and his regular charge for interest is 1*2 i>er rent.
It was, doubtless, of advantage to the plaintiff to be able at times 
to procure a<lvanms even at a high rate of intercet, but the 
defendant did not limit himself to that, for he tells us that in 
making up the items which comprised the third mortgage for 
891t>.t»0 he included in it a bonus for himself of $125, ami a charge 
of $10 for <lrawing the chattel mortgage.

Having once decided to realise immediate payment of every
thing he considered due to himself, including a number of claims 
against Van Holt which were not secured by chattel mortgage 
at all, the defendant apjiears to have cast aside all scruples ami 
to have prom‘drd solely with a view to his own interests and 
those who hail placed other claims in his hands.

Owing to the failure of the defendant to produce the warrant 
which lie had drawn up and given to Williamson on December 
23, 1912, it is impossible to know for what amount the defendant 
was professing to seize; but he says it must have been Is* tween 
$800 and $900. His counsel subsequently stated that the amount 
due on all the chattel mortgages was $783.71.

The defendant does not attempt to rely ujioii the alleged 
seizure at all. 1 find, however, as a fact that the defendant, 
by Williamson, his bailiff, did seize the defendant's horses, waggon 
and harness as alleged by the plaintiff. That the defendant 
intended to seize them and in fact subsequently affirmed the 
seizure is shewn by the document prepared by him on December 
23, 1912, to be signed by the plaintiff, which contains the following 
words:—

You arc hereby authorized to take, sell and dis|io8c of all my stock and 
chattels and goods irhirh you now hurt under seizure into the Province of 
Manitoba, etc.

I accept the evidence given by the plaintiff and Kelly in respect 
to the seizure and subsequent sale in preference to the denials and 
modifications of it given by the defendant and Williamson. In 
at least one important particular, namely, the expense which would
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MAN. 

K. B.
X* AN HOLT

fall on plaintiff if h<- did not give the horses up to Williamson, tin* 
plaintiff is corroborated by the defendant’s witness, Michael 
('lark.

1 think thv seizure was carried out in a harsh and unjustifiable 
manner. Then thv goods seized were taken to Hohlin and adver
tised by two or three notices for sale there at 1 p.m. on January 
1, 1913. The reason given for thus taking the goods out of 
Saskatchewan where they might have been conveniently sob! 
at (’alder was that Hohlin was a somewhat larger o 
and there would be a better opjiortunity of effecting a sale. 
Instead of acting uj>on this view, the defendant, with the assist
ance of Williamson, carried out a private sale early in the morning 
of January 1, 1913, to a friend of Williamson's named XX'ilson, 
for the sum of $1,050, an amount sufficient to cover Newton’s 
debt of $783, Appel's chattel mortgage for $425, and several 
outstanding accounts which were in Newton's hands for collec
tion but not secured by any mortgage.

In m plaintiff at the date of the seizure and sale
was completely in the hands . the defendant.
He executed the chattel mortgages from time to time with such 
slight information as to their contents as tin* defendants chose to 
give him. He never knew accurately how he stood with the de
fendant. but. except in resort of a very few items which he knew 
were erroneous, he accepted as correct the statements made to 
him from time to time by the defendant. I am satisfied, for 
instance, that he was not a wan1 that the defendant had charged 
him a bonus of $125 in the mortgage for $910.00 nor the charge 
of $10 for drawing the mortgage, lb* was further entirely ignor
ant of his legal rights under the documents which he signed from 
time to time. He felt himself to In* so in the power of the de
fendant that lie could not legally or otherwise complain ot the 
treatment lie was receiving. He quite believed the statements 
made to him by the defendant's emissary XVilliamson, to the effect 
that unless he signed the document authorizing the taking ami 
sale of all his stock he would be put to a further expense of perhaps 
$300. Similarly at Hohlin, on January 1, 1913, lie was led by 
Newton and XX’illiumson to believe that the only way he could 
save his few remaining cows at was by signing the consent
to the private sale to Wilson. In the words used by a Judge in
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Lngland in a similar caw of overreaching:—“ His poverty, not 
his will, consented.”

In my opinion the plaintiff’s signature to Inith of the docu
ments signed by him resjieetively on Deeeinher 24, 1912, and 
January 1, 1913, were obtained by the defendant by undue 
influence, and they should be set aside:

In Hals. Laws of Kngland, vol. 7, see. 730, it is said:—
A mnlmet may lx* avoided or set at the installée of one of the

Iinitie* to it on the ground that hi* consent thereto was obtained by undue 
influence L lid lie inltueliee may lie defined, for this |iur|s»se. as the uncoil - 
scient ions use by one |H*rson of jsiwer jsissessed by him over another in 
order to induce the other to enter into a contract. Courts of equity have 
always granted relief in the case not only of contracts, but of transactions, 
of whatever nature, which are shewn to lie of an unconscionable character 
that is to say. wherever an unfair advantage has lieen taken of a jierson who 
was. for whatever cause, in the |tower of another or subject to his influence 
The grant of relief on this ground has most commonly Intii made in the case 
of • dealings with ex|iectant heirs or |ieraons in |>ecuniary distress 
but the |tower to grant relief is not limited to such cases, and may he exercised 
in any case in which an unfair use has Imtii made of influence possessed In 
one |tersoit over another.

See. 737. 'Phe existence of any such relationship between the parties 
to a contract raises a presumption that undue influence has I teen exercised, 
and where the transaction is ini|ieuchcd the burden rests on the party pos- 
sessiug the influence to prove that the other party not only had full know 
of the facts at the time when the contract was made, but that he act «s I under 
eoni|ietent independent advice. When- no such relationship exists lietween 
the parties, the burden of proving the exercise of undue influence rests u|xm 
the party who sivks to avoid the contract on this ground.

In Smith v. Kay, 7 H.L.Cns. 750, at 770, Lord < 'ranworth says :
In my opinion, although this hill is frami-d u|k>ii the ground of this 

sup|mscd fraud, the circumstances of the case as now proved make it ahundnnth 
clear that this fraud was totally immaterial in order to entitle the plaintiff to set 
aside this Isind. u|sm the ordinary principle of the Court, which protects an 
infant, or any other |s*rson. who is, from the relations w subsisted
Is'twis'ii him and another |ierson. under the influence. as it is called. of that 
other. My Ixmls. there is. I take it. no branch of the jurisdiction of the 
Court of Chancery which it is more ready to exercise than that which protects 
infants and |ieraons in a situation of dependence. as it were. U|sm others, 
from lieing ini|>oxed u|s>n by those u|hiii whom they are so de|iendent. The 
familiar cases of the influence of a parent over his child, of a guardian over 
his ward, of an attorney oven his client, are but instances. The principle is 
not confined to those cases, as was well sta'ed by Isird Lldon. in the ease of 
(iihnon v. Jnjts, 0 Vex. 266, at 27X. in which he says it is the great rule applying 
to trustees, attorneys, or any one else.

The defendant not having attempted to rely upon the seizure, 
and not having asked for any amendment of his pleadings, but 
basing his whole defence upon the documents just refermai to.
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and those documents being in my opinion void, thv plaintiff is 
clearly entitled to succeed, and the only remaining question is 
the ahiuunt of damages to which lie is entitled.

I have already foui d that the two written documents signed 
by the plaintiff on December 24 and January I were obtained 
by undue influence and must be set aside. For the same reason 
I am of opinion that any legal authority or consent by the plaintiff 
as to the distribution of his moneys is subject to the same infirmity. 
These moneys were paid voluntarily by the defendant in dis
charge of the plaintiff's unsecured debts.

In Exalt v. Partridge, 8 T.K. 308, Lord Kenyon. C.J.. says, 
at 310:

Some proposition* have ls*en stated on the part of the plaintiff, to which 
I cannot assent. It has Imm-ii said that where one |ierson is Iwncfitted 
by the payment of money by another, the law raises an assumpsit against tin- 
former; but that I deny ; if that were so. and I owed a sum of money to a 
friend, and an enemy chose to pay that debt. the latter might convert himself 
into my debtor, itaUn* t'oient*.

In Leigh v. Dieke non. 15 Q.B.I). 00. at p. 04, Brett, M.1L, says :
But it has l>een always clear that a purely voluntary payment cannot 

Ik* recovered back. Voluntary payments may Is- divided into two classes. 
Sometimes money has been expended for the l)enelit of another person under 
such circumstances that an option is allowed to him to adopt or decline 
the benefit. In this ease, if he exercises his option to adopt the benefit, 
he will lie liable to repay the money expended; but if he declines the benefit 
he will not be liable. But sometimes the money is ex|iended for the benefit 
of another |ierson under such circumstances that he cannot help accepting 
the benefit, in fact, that he is bound to accept it ; in that case he has no oppor
tunity of exercising any option, ami he will 1m- under no liability.

In the present east- the plaintiff was in this latter position. 
He was given no choice.

The defendant took ujM>n himself to pay off not only his own 
debt of $783.71, which he had a right to pay; but a number of 
other debts against the plaintiff which had been placed in his 
hands for collection. It is true that Appel held a mortgage for 
$425 upon the property in question, but no seizure was made 
under this mortgage, and it was simply dealt with by the defend
ant like the various other unsecured claims.

In Mayne on Damages, Gth ed. p. 432, it is said:—
And so the defendant may shew that the plaintiff has not an interest 

in the goods to their full value and that the residue of the interest was in 
himself. In such a case the plaintiff can only recover to the extent of his own 
interest. But this will be no defence, even in mitigation of damages, when 
the residue of interest was not in the defendant but some third |>erson.

At p. 433:—
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In Ires paw no doubt un additional element enters into the verdict. MAN.
It ought to compriMe damages for the manner of the taking, for the value 
of the thing taken, and for the loss incurred by its being taken.

Undvr the facts ns I find them here, the defendant held the ' an holt 
goods at Roblin as a mortgagee in possession. In selling he was Nkwton. 
bound to exercise proper care and discretion and adopt such means oait, j. 
as would be adopted by a prudent man to get the best price to 
be obtained, and to use every exertion to get the Ix-st price.
See Orme v. Wright, 3 Jur. 19; Kennedy v. De Trafford, [18971 AX’.
ISO at 185. A mortgagee's power of sale must lie exercised with 
due regard for the purpose for which it is given. A mortgagee 
with such a power stands in a fiduciary character and, unlike- an 
ordinary vendor selling what is his own, lie must take all reason
able means to prevent any sacrifice of the pro|ierty inasmuch as 
he is a trustee for the- mortgagor for any surplus: See Jenkins v.
Jones, 2 GifT. 99. This duty is to bring the- estate to the- hammer 
under every possible advantage to his cestui que trust. Downes v.
(irazebrook, 3 Mer. 200, at 208. It is a misuse- of the jsiwer to 
sell that which one has a righ to sell along with that which one 
has no right to sell. See Xational Honk of Australasia v. Vnited 
Hand in Hand Co., L.R, 1 App. ('as. 391, at p. 412.

The principles aliove mentioned have been adopted and 
applies! by the- Supreme- Court of Canaela in Rennie v. Blink, 26 
( ’an. S.C’.R. 350.

I tint l upon the- evidence that the- ele-fe-mlant act eel unjusti
fiably when, after aelve-rtising a sale-, he- sold the whole prope-rty 
to the- first man that came along before the- hour of sale- hnel arrives I.

The evidence as to the value of the- gexxls se-ize-el was con
flicting. The plaintiff says the- II horses we-re worth $3,100, the* 
waggem $75, and the- harness $40, or $3,215 in all. Kelly, who 
ap)H-ars to have liael considerable ex)>erie-nce- with heirse-s, values 
them at $2,100, or $2,200 nnel s|M-e-ifie-s the- value- of e-ae-li horse.
The ele-fe-nelant's witne-sse-s e-onte-nt themselves with stating that 
$1,050 was a goeiel price for all the- chntte-ls seilel. The- horse-s 
we re- in rather poor cemdition at the- time- anel this fact is six-cially 
me-ntieme-el by ele-fe-nelant's witne-sse-s.

Vi*m the- eviele-nce- given 1 would fix $2,100, as a very mexiernte 
price feir all the property at a prope-rly e-onelucte-el sale-. But I 
think that if the eh-fe-nelant liael taken reasonable pains te> sell the

21»—20 D.1..H.
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horsvs singly or in pairs instead of by wholesale as he did, the 
property should have realized considérai>ly more.

The fixing of the damage's to which the plaintiff is is
a somewhat jM-rplcxing question. Owing to the diversity of 
views presented by counsel and the- complications involved in the 
accounts it is impossible to adjust the figures with perfect accur
acy, but in the view 1 take of the plaintiff’s rights, such an exact 
adjustment is, perhaps, not necessary.

There was evidence to shew that from time to time advances 
in cash Mere made by the defendant to the plaintiff, one substan
tial advance being made out of moneys realized by salt1 of the 
grain included in chattel mortgage No. 4. In so far as the moneys 
were in fact given to the plaintiff or paid to creditors with his 
consent, I think he cannot complain of any such payment.

Towards the close of the trial it was admitted by counsel for 
the plaintiff that items amounting in all to about SI,500 had 
been paid by the defendant out of the proceeds of the grain 
comprised in mortgage No. 4, and that plaintiff did not dispute 
the validity of these payments. But they formed no part of 
the items which formed the consideration for mortgage No. 3.

When mortgaged property is sold the proceeds should be 
d rigourously to the items secured by the mortgage, other

wise a fraud upon the Bills of Sale Act could readily be per
petrated. However, that question was not discussed before me, 
and on the complicated and conflicting evidence put in by both 
parties, I think it safer to assume that the accounts made up by 
Stevenson, the defendant’s accountant, should be accepted as 
correct, and that $783.71 still remained due on mortgage No. 3.

The defendant must have knoM-n on December 24, 1912. 
that the property he Mas seizing far exceeded in value the amount 
of his claim. He used no discretion whatever but seized every
thing except the cows, and he did so in an unnecessarily harsh and 
unjustifiable1 manner. Yet, after removing the goods to Roblin. 
he abandoned his seizure and dealt with the goods as a mortgage e 

'in possession.
I Mould fix the1 plaintiff’s damages in respect eif the defcnelant’s 

conduct in seizing the property in the* way he eliel and in spite of 
the plaintiff's protestations at the sum of $200. The Value of 
the- property se-ized I fix at the sum of $2.100. The value of the

4
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projierty sold over and above the defendant's claim is $1,316.29. MAN. 
The defendant had no right to apply the purchase money in the K. 1$. 
manner he did in paying off other claims. Consequently, I find Yaxholt 

the plaintiff entitled by way of damages to the above two sums N
of $200 and $1,310.20, making in all the sum of $I,f>10.20.

This case has proved to be one of great difficulty, and I think 
the plaint iff is entitled to his costs of action without regard to the 
statutory limit. Judgment for plaintiff.

GAGNON v. IMPERIAL BANK OF CANADA. <U K.
CRÈTE v. GAGNON.

QiiiIht Court of Review, Sir /•'. A hum nr. C.J., 1‘ouliot anil l)oriou,
February 29, 1919.

Hanks (| IV' A 2—51)—Application op paymknt—Chkqik. in paymknt
OF XOTK—DlHCHAKUK OF I.IAHII.ITY.

Where the maker of u promissory note |»avit the endorsee, anil the latter 
gives his own cheque to a hank for the payment of the note, which cheque 
the hank accepts and charges to the overdrawn account of the endorsee, 
and the overdraft is extinguished hy subsequent de|sisite in the current 
account, the note is paid, and the maker is entitled to its ixisscssioii.

Review of the judgment of Rvllvau, J., Sujierior Court of the Statement. 
District of Quebec, in an action in warranty, November K, 1915,

• which is reversed.
Armand Larcrgnc, for plaintiff.
Geliy tV Dion, for defendant.
Sir F. X. Lemieux, C.J. (dissenting on the jietition in war- j

ranty):—The principal plaintiff Crète *scd in favour of 
Gagnon and Garant a note payable to order amounting to $212.60 
due on March 3, 1915. Gagnon and Garant discounted this note 
at the Imperial Rank, where they had a current account.

On February 26 Crète paid to Gagnon and Garant the amount 
of the note without rece ving back the note. This excess of 

ce brought him inconvenience and was the starting |>oint 
of the present action. In effect, since the maturity of the note in 
question, Crète, after having vainly asked Gagnon and Garant 
and the liquidator of their bankrupt estate to remit him the note, 
had to recourse to judicial proceedings against the liquidator to 
become possessor of the note or to have the amount reimbursed.

The liquidator, Gagnon, has not contested the action of 
Crète; but he has exercised against the lm]H-rial Rank a recourse 
in warranty, by which he pretends that Gagnon and Garant have 
paid the note of Crète at its maturity and that the bank refuses

1
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to remit the note. The Imnk contests tin* action in warranty 
alleging that the note was not paid to it.

The Stqierior Court declared well founded the demand of 
Crete against the liquidator and rejected the action in warranty 
of the latter against the bank. It declared that Gagnon and 
Garant had not paid the note of ( 'rète to the Inqierial Hank either 
at its maturity or since.

The question to be determined is whether or not the Inqierinl 
Hank has been paid by Gagnon and Garant the amount of the 
note in quest ion or if it ought or ought not to be condemned to 
remit this note or pay the amount of it.

We say that this is the only serious question submitted for 
our consideration, for the judgment maintaining the action of 
Crète against the curator, is in all regards in conformity with 
the justice of the case and must he confirmed.

The evidence and the contestation linked together have 
established without doubt that Crete has paid his note of S2l2.tiO 
to Gagnon and Garant on February 2b.

Let us pass immediately to the revision of the judgment on 
the action in warranty. When the note of Crète was due, ( lagnon 
and Garant did not bother about it and had not seen that the 
necessary funds were available for its payment. In the afternoon 
of March 3, the date of the maturity, their manager went to the 
bank for different matters in connection with their business. Ilis 
notebook did not even make mention of the Crète note. The 
manager of the bank talked to him about the maturity of this 
note. Gagnon answered that < 'rète had not yet paid the note. 
I'|mui this. Love, the manager of the bank, suggested that he give 
him the cheque of Gagnon and Garant for the amount of the 
Crète note, in order to avoid this note lieing classed among the 
bills not paid. Dive asked that cheque from Gagnon and Garant 
although the latter had no available funds and their account was 
overdrawn of many hundred dollars. This cheque, according to 
the ! lookkeeping system of the bank was marked by the jierfornt- 
ing machine -paid, and carried to the account of Gagnon and 
Garant with the note annexed to it.

The following day and subsequently, Gagnon and Garant, by 
means of discount, dc|Misitcd in the bank certain funds, which 
by law and the agreement between Gagnon and Garant and
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the hank, the latter hail a right to deduct tin* necessary sum to *' 
reiinhurse itself for the advances made to <Iagnon ami (larant or <’ H. 
for commercial effects in suspense made or endorsed by that firm. (;A(.NnX

From these facts and circumstances, the liquidator has come |M|, f|tA|SK 
to the conclusion that the note has been paid by the* cheque and os Canada. 

also by the imputation of payment, that is to say, from the funds cj

deposited subsequently and which ought to have been, according 
to law, imputed to the payment of the cheque.

The Court of first, instance has rejected this pretension, and 
we believe that its decision is in all respects in conformity not only 
to equity but to the agreement of the parties, which eliminates in 
this matter all legal imputation of payment.

The imputation of payment made by consent cannot be 
attacked. The legislator intervenes in matters of convention 
only when the parties have kept silent, and when his intervention 
is necessary. In order that the law may make imputation we 
must suppose that the parties have not made it, because there 
may be conventional imputation. In other terms, the law in 
matters of imputation of payment, follows its course when the 
parties have kept silent; but the parties have always the right 
to stop the course of the law by agreement.

What precedes, follows from the teaching of the authors and 
particularly from Laurent (17 Laurent, Nos. (>13, 714, etc.)

In our case, the parties have by convention which we will 
explain in a moment, derogated from the law, as they had the 
right to do as to the question of imputation of payment; and, 
secondly, it has been understood between them, that is to say, 
between the bank and (iagnon and (larant, that the note of 
Crete was not paid, and has never been paid by the deposits 
made by (Iagnon and (larant after the 3rd of March.

The first reason for saying that the note was not paid, is, that 
contrary to a most elementary rule of prudence the note was not 
withdrawn by (Iagnon and (larant, on March 3, when the cheque 
was given. The latter had more reason and interest for withdraw
ing this note from the bank if this note had been previously paid 
and only to keep the* confidence of their client Crète, they should 
have taken back this note which they pretended having paid and 
remitted it to him. No, they leave the note with the bank, thus 
exposing Crète to inconveniences which have not failed to arise.
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QUE. This unique fact of not having withdrawn this note from the hank
C. R. established if not a legal presumption, at least a sure presumption

or Canada.

and one of the strongest of the non-payment of the note.
Second reason, (iagnon and (larant at the maturity of the 

note misled the hank in saying that Crète had not paid the note.
Lvmieui.C.J. If they had admitted that Crète had paid and that, after such a 

declaration, the manager of the hank had accepted the cheque 
in question, we could i>erhaps, under those circumstances, eon- 

that the hank has made a him rial agreement with Gagnon 
and Garant by which it freed Crète and reserved its recourse only 
against Gagnon and Garant. Rut is it reasonable to think that 
the hank would have made remittance of a commercial effect, 
of which the subscriber offered all the guarantees of solvency, to 
keep only its recourse against the endorsers, the business of which 
seemed already to decline, since their account was then overdrawn 
and has always been so since, up to their bankruptcy?

Third reason. From March 3 until the action it does not 
appear that Gagnon and Garant ever claimed from the bank the 
remittance of the note. It seems to us, that if the note had 
been paid, Gagnon and Garant, acting like business men, would 
not have failed to make such a demand.

The following morning, March 4, Gagnon and Garant go to 
the bank to discount a certain »er of commercial effects,
among which is a draft made by them on Crète for the amount 
of $306.26 payable on April 7 to the order of the Im]H-rial Rank. 
To the manager, who inquires about this draft, Gagnon and 
Garant declare that it is to obtain from Crète the amount of the 
note not paid, and that the balance, namely, $93.65, was for 
additional merchandise sold to Crète. It was, as we see, joining 
untruth to bad faith, but this declaration nevertheless showed 
that the note was not paid, since ( iagnon and Garant were drawing 
on Crète to obtain from him the necessary money to meet his 
note. The bank discounts the draft and places the amount to 
tin1 credit of (iagnon ami Garant. Then the bank sends the draft 
for acceptance to a branch of the * Nationale1 in the neigh
bouring parish where Crète resides. To the draft is attached 
the note unpaid of $212.60. Crète of course refuses to accept 
the* draft which comes back unpaid.

The bank in asking from Crète the payment of the1 note by

5
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way of the draft, shows clearly that the note was not paid and that 
it had not freed Crete of it.

The matter does not stop there. Later on, on April 7, when 
this first draft became due, Gagnon and Garant again draw 
on Crète, this time for the sum of $268.10 always with the aim as 
they declared to the bank to obtain from Crète the amount of 
thii note, namely, $212.60. And these* jieople, Gagnon and 
Garant, now dare come and pretend that they have paid to the 
bank the* amount of the note. We do not conceive that such 
a pretension can lie accepted.

If the note was paid, as Gagnon and Garant or the curator 
affirm, why did Gagnon and Garant give * wives so much 
trouble in order to pay it, twice in succession, have recourse to 
unjust and dishonest proceedings even to procure for them
selves the necessary funds?

And what bank, desirous of keeping its clientele, would refuse 
to remit notes when they are paid?

If the cheque establishes a certain presumption of payment, 
is not such presumption destroyed by the positive facts above 
mentioned, es|>ecially in face of the formal declaration of Gagnon 
and Garant that the note was not paid? This cheque seems to 
form part of a system of bookkeeping, with which we arc not 
very familiar, but we cannot help finding in the facts related above 
a formidable proof showing that the note was not paid.

Fourth reason. Gagnon and Garant attempting to explain 
this ines " circumstance that they did not withdraw the 
note from the bank, say that it was customary to withdraw from 
the bank their chi*ques only at the end of the month. This custom 
is well known and generally followed. Rut every month Gagnon 
and Garant have withdrawn their cheques whilst they have never 
withdrawn the Crète note.

This shows that the note has remained in the hands of the 
bank because it had not been paid, a fact admitted and recognized 
by Gagnon and Garant.

However that may be, is it not true, from the facts related 
above, that the bank has always reserved its recourse against 
Crète, notwithstanding the fact that the note and the cheque 
have been placed to the account of Gagnon and Garant?

We are facing a rather peculiar situation: that of a debtor 
who, in spite of his pretension of having paid his debt, leaves,
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however, the title of credit, a note, in the hands of his creditor 
and who, hearer of a false receipt, in our case a hank hook showing 
a cheque apparently given hv him in payment of the debt, recog
nizes and admits nevertheless, in the strongest way, of not having 
paid, and also of having tried by all means to obtain the necessary 
money to pay his debt.

The bookkeeping system of the bank can be understood by 
a few, hut which was not and will not he explained, is that a busi
ness man advised, notwithstanding this acquittance, would have 
formally recognized himself debtor of a debt acquitted and paid. 
1 would confirm.

Povliot, J.:—< iagnon and (larant having accepted from 
Crète the amount of his note before its maturity, notwithstanding 
the fact that they were no longer possessors of the note at the date 
of payment by Crète, have thus assumed the ol ion to pay 
this bill of exchange to the regular holder. Crète has then 
against them a right of action to obtain the note or the remittance 
of the amount left in their hands. On this point the Court is 
unanimous.

On the ground of the action in warranty there is divergence 
of opinion between the members of this tribunal.

The Chief Justice has set out the reasons which in his opinion 
should influence the setting aside of the action in warranty, 
especially the fact that ( Iagnon and Garant and the hank admit 
that the cheque representing the note, given by Gagnon and 
Garant on March 3, 1915, was given by express agreement, solely 
for bookkeeping purposes and to avoid the note in question 
appearing in the category of notes not paid at maturity. The 
note not being paid at its maturity, the hank had the right and 
was authorized to charge it to the account of Gagnon and Garant.

Gagnon and Garant having that day remitted their cheque for 
$212.09 to the hank, the latter placed to the debit of their account 
the amount of the cheque representing the note. Following the 
entry of the cheque another sum of $00 is debited to Gagnon and 
Garant, viz.: $212.00, £00, in all $278.00. On the same day, the 
last transaction entered in the pass-book is a amounting
to $3,009.00 placed to the credit, giving a balance of $224.50 to 
the debit.

The conclusion is clear that the difference between $278.00

4
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and $224.50, namely $54.10, has truly been paid on account of the 
note of $212.00.

The following day, March 4, two deposits, the first of $507.25, 
the second of $2,034.00 are brought to the credit column of 
(iagnon and <tarant, a«. l in the evening a balance of $011.80 to the 
debit closes in the hooks the business of the day.

Supposing there was reason to eliminate the first deposit of 
$307.25, because it is the product of a draft drawn by Gagnon and 
Garant on Crète and contained the $212.00 of the cheque, which 
draft was not paid, the second discount was necessarily used to 
pay previous debts, charged to Gagnon and Garant to their 
current account, since on a total of $3,429.25 placed during the 
day to his debit, there remained due at the closing of the bank 
that day only $011.82.

Being given that all that appeared remaining due to the bank 
on March 3 was $224.50 (viz., $158.50 on tin- cheque of March 
3); we must therefore say that this first balance was paid by the 
deposits of $307.25 and $2,934.09 made on March 3. The cheque 
thus being reimbursed to the bank, the note of Crète was paid.

Supposing that this first reason does not constitute an absolute 
answer to the claim of the bank, another would exist in my opinion 
of equal value. The current account of Gagnon and Garant was 
dosed on May 3, 1915. If, at that date, the accounts of debit 
and credit would have balanced so as not to leave any amount 
whatever to the debit or to the credit, we ought to admit that 
the note of Crète paid by the cheque asked for on March 3 was 
acquitted. Now, at that date the bank book shows a deficit 
of $4,747.50. To balance the accounts, we have only to strike off 
a certain number of items to the debit, the last ones mining up 
to April 28, the date on which the deficit is covered.

From which it follows that we must consider all the amounts 
previously debited as paid by the credits and deposits accumulated 
up to the date of the closing of the account. The Crète note, 
debited 2 months Indore, on March 3, is therefore paid.

Tin* bank considered that it had really paid the amounts 
placed to the debit, since it debits to Gagnon ami Garant the 
interest on amounts of tin* overdrawn account.

A third reason, in my opinion, against the maintenance of the 
action in warranty, is that by mere balancing of its accounts,

QUE.

C. H.

I mc. Bank 
ok (‘axaua.

1‘ouliot. J



44H Dominion Law Reports. [29 D.L.R.

QUE. done every day, the compensation cannot operate against this
C. R. note of Crète.

It is that the bank has itself expressly consented to make and

os Canada.

has made imputation of payment, by the acceptance of the cheque 
of Gagnon and Garant amounting to $212.60.

Gagnon and Garant go to the bank on the 3rd of March. 
The manager of the bank points out to them that the note becomes 
due on that date, and that they have no funds to their credit. 
He offers to Gagnon and Garant to accept their cheque for the 
amount, initials it, and the cheque is deposited with the cash and 
debited to Gagnon and Garant. On the cheque the name of 
( Tète appears. By consent of the bank, this cheque was paid and 
debited. It is, therefore, the bank that consented to lend the 
amount to Gagnon and Garant, with the intention that it would 
be reimbursed when Gagnon and Garant would have sufficient 
funds to their credit. Now, on the next day, the reimbursement 
was made by the deposit and the credited to the account,
and Crète thus was free of the obligation to pay to the bank the 
note which lie had before maturity paid to Gagnon and Garant.

In the action of the bank against Crète for the recovery of the 
amount of the note, the latter could have opposed the cheque of 
Gagnon and Garant showing payment, without the bank being 
allowed to pretend that this cheque had been paid at its bank for 
mere accommodation to Gagnon and Garant or for mere reasons 
of accounting and bookkeeping.

The petitioner in warranty, jç invoked this cheque against
the bank on the personal behalf of the warrantor, the defendant 
in warranty cannot, in my opinion, reject as no answer this 
ground which it could at all events invoke only against tla- 
plaintiff in warranty jx isonally.

These are the reasons which prevent me from agreeing with 
my learned colleague and oblige me to reverse the judgment of 
the Court of first instance and to maintain, with costs, the action 
of the plaintiff in warnnty. Judgment reversed.

< AN. MARWICK A MITCHELL v. KERR.

8™C. Supreme Court of Canada, Sir Charlex Fitzpatrick, C.J., and Idinyton, Duff 
Anglin and Hrodcur, JJ. February 1, 191 ft.

Partnkrhiiii* (§ V—21)—Money realized from admitting new members 
Doty ok accoi ntivo.

Moneys received by tin- members of a firm possessing a majoritx 
interest therein, in pursuance of an arrangement whereby third partit > 
arc admitted into tin- firm, cannot be retained by them as a considéra-
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tion for th«‘ir iixiivnlu.il intrrrsts ihiTvin. Iml is in eflWt a realization 
for a «hure in the :uwi'ts or goodwill of the partnership itself, and must be 
accounted for to the other partners.

\M aï wick v. him J"i D.I..K. -.'it t. 24 (jue. K. It. .121, allirmed.|

Appeal front the judgment of the Court of King's Bench» 
apiM-al side, 25 D.L.H. 250, 24 tjue. K.li. 321, nttinning the 
judgment of Panneton, .1., in-the Superior Court, District of 
Montreal, maintaining the plaintiff's action with costs.

U. C. Smith, K.C., and /•'. //. MnrLry, K.C:, for apis-llants.
(ior don Macliouyall, K.C., and Adrian K. Hmjcsson, for 

respondent.
Fitzpatrick, C.J.: I can find no grounds for holding that 

the large sums paid to the defendants Marwick and Mitchell 
on what was practically the admission of fresh partners to the firm 
of Marwick, Mitchell & Co., of which they were the senior part
ners, were moneys to which they were entitled to the exclusion of 
the other partners in the firm. The presumption, it seems to 
me, is that these moneys were paid for an interest in the business 
and not in so much of the business as would be represented by 
the proportion of the interests of these two partners, large though 
that was. Indeed, 1 think, it was this largeness of their interest 
that must have led these two partners into the mistaken belief 
that the business was really their own and that they could make 
such dis|H>sitions as they pleased without being accountable to 
the junior partners in the concern.

The unfortunate secrecy which the two defendants preserved 
as to the moneys received by them prevented any possible ac
quiescence of the other partners in the arrangements made.

1 think the ap|H-al should be dismissed.
Iuinoton, ,1.:—The respondent sued appellants for an account 

of moneys received by them under circumstances which it is 
claimed rendered the moneys so received the pro|>crty of the 
partnership of which they were all members.

The Courts below have maintained a judgment for .$0,050.73 
in default of the accounting claimed.

The appellants carried on business at New York as chartered 
accountants, and prosjiered therein so much that they needed 
numerous assistants. Some of these assistants were encouraged 
to be zealous in their work by being called partners in the business 
and receiving a percentage of the profits and occasionally a hand
some bonus in prosj>erous years.
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< AN. in this way many were induced to join them not only in New
S. C. York, but in many other places. The respondent acted in Mont-

Marwk'k real, f°r example, as a meml»er of the firm.
AMitchell Yet it is said then* never was, until the events I am al»out to 

Kem refer to, any written agreement evidencing the terms of what con- 
idingtôn. j. stituted the partnership.

Considering the magnitude of the business, this single fact is 
a tribute to the trustworthy character of the mode in which they 
dealt with each other and also a significant measure of the trust 
reposed in the api>ellunts by those they thus came in contact with.

This state of things with increasing prosperity continued until 
August, 1911.

Rut for the single fact that all concerned sc-emed agreed to call 
this arrangement a partnership and, throughout the transactions 
we have to consider, did so in a manner that renders it impossible 
herein to hold the business otherwise than as one of a partnership, 
I should have been disused to hold that then* never was, in fact, 
a partnership between the api>cllnnts and the respondent ami 
those others like* him allied with them.

It was quite competent for the appellants to have carried on 
their business in the firm name they adopted and, as between 
themselves and junior partners, to have engaged such juniors on 
salary, or salary plus a percentage of the profits, and even to have 
added thereto encouraging grants by way of bonuses and yet not 
to have given rise to the claim that in law there was any partner
ship or any right to any such accounting as claimed herein.

The business originally was that of appellants and they may 
have felt it always remained so.

Indeed, but for the tenus of the documentary evidence I am 
about to refer to, it might have l>een arguable that it had continued 
as a business owned by appellants up to and including the months 
of August, September, and early part of October, which, in point 
of time, cover the events that must determine the right of the 
parties herein.

Had the business at the time first mentioned and in question 
been that of appellants it would have b<*en quite competent for 
them to have sold out an interest therein to a third person.

That, however, is not the case.
In August, 1911, the ap|>ellants contracted with W. R. Peat
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& Vo., hy a written agreement, not on their own In-half, I nit on 
In-half of themselves ami those then constituting the firm of 
Marwick, Mitchell & Co., to arrange a partnership on the terms 
mentioned therein. One of these was that
W. It. IN-ni t Co. tu-tpiirc one-fourth interest in the hi wine** and good-will 
of Marxvivk, Mitchell & Co.
Another was that the firm should thereafter in- known as that of 
Marwick, Mitchell, Peat & Vo., and yet another that W. II. Peat 
A* Vo. were to find one-fourth of the capital of Marwick. Mitchell, 
Peat k Co., which was to In *200.000, of which W. It. Peat <V Vo. 
wen* to proviile £02,500.

It transpired that tin- ap|n-llants n*ccivcd from W. H. Peat 
k Co. 1'20,000 as the price paid for such share of the goodwill 
in said business over and almve the said sum of £02.500 con
tributed by W. It. Peat & Co. It is pn-tended that this sum, 
clandestinely paid ap|n-llants, was in n-speet of this share in the 
firm of Marwick, Mitchell & Vo.

The conclusive answer to such contention is contained in tin- 
first clause of this memorandum of agreement, which reads as 
follows :------

It is agreed lietwcen .lames Marwick and Sini|woii Huger Mitehell 
that those at present constituting the linn of Marwiek, Mitehell A; Co. 
on the one part and those fur tin- time Is-ing constituting the firm of 
W. It. Peat Ac Co. on the other part to arrangi a partnership on the following

It is itnpossilde properly to hold that such an express agree
ment can In- eut down by anything Mr. Marwiek may have said 
so as to read as if he ami Mitehell were only dealing with ami 
selling their own interest in tin- business.

It is very suggestive, also, that the price of sale is not mentioned 
in the memorandum and that every elause thereof proceedsui»on 
the basis of a dealing for ami in respect of the entire business and 
its continuation for a period of 10 years and with the contem
plated extension thereof elsewhere, as well as in the Vnited States 
and Canada when- it had Ix-en previously carried oil and was to 
be continued.

The agn-ement, so drawn up as to conceal the fact of ap|H-llants 
being paid anything, was submitted by the ap|H-llants to their 
partners, including the rescindent, and made the basis u|>on 
which was framed, in Oetolx-r, articles of partnership between all 
the old partners and the new.
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It is urged on l)(‘huIf of the appellants that this new partnership 
agreement so modified the terms of the partnership that had 
hitherto prevailed as to give rescindent and some of the junior 
partners an increased share in the profits, and diminished corres
pondingly the shares of appellants in the profits.

And it is further urged, with his usual force and ability, by 
counsel for appellants, that the new partnership agreement shews 
that this feature of it had, in effect if not in express terms, pro
vided for the taking, of the quarter interest of the whole which 
Peat & Co. were to get, out of the 7.7 ]>er cent, share of the profits 
which previously appellants had enjoyed.

The argument is, however, on examination of the facts, more 
plausible than sound.

Kxj>erionee teaches us that the junior partners, if men of merit, 
generally deserve and get as the years go on an increasing share 
of the profits and especially so in the cases of this kind where the 
prosperity of the business must depend almost entirely upon the 
mental and moral qualities and energy of the members of the firm, 
and is not much dependent upon the financial capital they possess.

In partnerships of the kind where the accumulations of capital 
held by the senior or other members are of necessity the domin
ant power or force in relation to which the division of profits is 
likely to take place the feature of experience 1 have just alluded 
to may not be so much in evidence.

Even there, however, the lessening vitality or deterioration 
of the older men, and growing power and influence of the younger 
men, often accounts for the (" s found in the relative share of 
profits.

Again, this new term of partnership was to last for ten years 
and some of the elements that had entered into the division of 
profits enuring to the juniors were cut out.

It is inqiossible for us to say what the respondent and others 
might have done had they been dealt with frankly.

The respondent, and others in their position, were in law, and 
according to the principles of fidelity that must ever obtain 
between partners, entitled to a full disclosure of the bargain 
appellants made ostensibly on behalf of all the members of the old 
firm and to share in the profits thereof.

There was another transaction of a similar nature in respect

6
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of which wv did not hear much in argument, hut which seems to *
require the same sort of relief for resjKmdcnt as is applied by the s. C.
judgment to both causes of action. Marwick

Some argument was made as to the basis upon which the sum «V Mm hf.i.i 

named in the judgment was founded. Kekk

It seems this sum is only 41 maximum sum liable to be reduced i dime on, j

upon a taking of accounts with which we have at present no 
concern. 1 think, therefore, we should not express any opinion 
at the present time in regard thereto.

The case as presented is not ripe for any such expression of 
(»pinion.

The appeal should be dismissed with costs.
Duff, .1.:—The npiiellants* contention is that the moneys Duff,j 

received from lVat were received in payment of the purchase 
price of the fraction of their own interest in the partnership busi
ness, moneys consequently for which they would not be account
able to their partners, and the real question of substance on the 
appeal is whether, on the evidence before us, the proper con
clusion is that the appellants are entitled, as against the respond
ent , to say that the arrangement between themselves and Peat 
was that Peat should purchase from them a share* of their interest 
and that Peat, in fact, entered the firm and became a partner as 
the holder of the share so purchased and that no part of the 
interests of any of the* junior partners contributed to make up the 
interest acquired by Peat. I have come to the conclusion which 
is adverse to the ap|>ellunts u|M>n this question. My reason is 
this. The arrangement between the appellants and Peat was 
followed by the execution of the document which, on the face of it. 
professed to be a record of an agreement between Marwick,
Mitchell tV Co. and Peat & ( o., for a partnership. The document 
declares among other things that Peat d ( o. acquire a one-fourth 
share in the business of Marwick, Mitchell & Co. The agree
ment was necessarily provisional in the sense that it was a trans
action of a kind in respect of which Marwick and Mitchell would 
have no authority to bind the other members of their firm and 
before becoming legally effectual it required legal ratification by 
these other members. This document was, however, placed 
before the other members of the firm shortly after its execution 
and a fresh arrangement was made among the partners of Marwick,



432 Dominion Law Reports. [29 D.L.R.

CAN.

8. C.

Marwick 
& Mitchell

Kerr.

Duff, J.

Mitchell & Co., embodied in the document, dated October 1, 
in which the residue of the business, after allowing for the one- 
quarter interest acquired by Peat & Co. was dealt with, and the 
shares of the various partners in that residue declared.

Now, I do not think anybody would dispute—I did not under
stand Mr. Smith to dispute it—and* indeed, I think it would be 
hopeless to do so, that, on the natural reading of these documents, 
they provide, first, that Peat <fc Co. acquire a one-fourth interest 
in the business of Marwick, Mitchell & Co., not from Marwick 
and Mitchell but from the firm, and that the residue, the remaining 
75 per cent., is held by the partners of the old firm of Marwick, 
Mitchell & Co., in the proportion stated. In other words, the 
agreement which Marwick and Mitchell professed to make with 
Peat on behalf of the firm is ratified by the firm by the transaction 
entered into on their behalf and that transaction, so ratified, is 
by the instruments in fact declared to be a vesting in Peat & Co. 
of a one-fourth interest in the business of Marwick, Mitchell 
& Co.

It seems to me that as the new agreement, embodied in the 
document of October, was an agreement made on the footing of 
the transaction with Peat being such as I have described, that 
transaction must be conclusively taken, as between the parties 
to this litigation, to have been of that character. It does not 
appear to me to be necessary to resort to the doctrine of common 
law lawyers know by the name of estoppel. In fact, by the 
document of August, Peat did acquire from the partnership a 
one-fourth interest in the partnership business subject to ratifica
tion by the partners. The transaction ratified by them was the 
transaction embodied in the document and it seems to be hopeless 
now to suggest that, apart from that transaction, there was another 
and a different transaction by which Peat acquired a one-fourth 
interest not from the firm but from Marwick and Mitchell.

Anglin, J.:—The sole question in this case, at its present 
stage, is whether it should be held that the one-fourth interest 
which Peat & Co. acquired in the business of Marwick, Mitchell 
& Co. was taken wholly from the individual interests in that 
firm of Messrs. Mitchell and Marwick, as they contend, or was 
contributed to by all the partners in the firm of Marwick, Mitchell 
& Co. as the plaintiff maintains.
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I say, “it should be held” advisedly, because owing to the 
secretive conduct of the defendants—admittedly a mistake if 
nothing worse—it is now extremely difficult, if not impossible, to 
learn with certainty the fact itself. For that the defendants are 
to blame and they have themselves to thank for having created 
a situation in which all presumptions must be made against them. 
The trial Judge held that the proper conclusion from all the evi
dence was that the purchase of Peat & Co. was in fact from the 
firm and not from Messrs. Marwick & Mitchell as individual 
members of it. The documents submitted to and accepted by 
the plaintiff and the other junior partners as containing the basis 
upon which Peat & Co. entered into the new partnership and on 
which they themselves assented to the redistribution of shares 
then made certainly give the impression that it was a share in 
the business of the firm, its assets and goodwill, and not in Messrs. 
Marwick & Mitchell’s individual interests therein that Messrs. 
Marwick & Mitchell had agreed that Peat <& Co. should acquire, 
and that it was from the firm, that is, from all the partners, that 
they should acquire that share. It is impossible now to say that 
the junior partne s would have accepted the new partnership 
arrangement on any other basis.

The fact that under the new arrangement the proportionate 
share of the junior partners in the profits was increased and that 
of Messrs. Marwick & Mitchell was decreased by an amount 
sufficient to cover the interest acquired by Peat & Co. might, at 
first blush, be taken to shew that Messrs. Marwick and Mitchell 
were the sole contributors to the 25 per cent, assigned to Peat 
& Co. But any such inference is unwarranted. It is impossible 
now to say what would have been the future interest of the junior 
partners in the firm had Peat & Co. not been taken in. It is 
equally impossible to say what would have been the attitude of 
the junior partners to the proposal actually carried out had they 
been made aware of the payment of £20,000 by Peat & Co. to 
Messrs. Marwick and Mitchell. Under these circumstances, 
notwithstanding the explicit evidence of Mr. Marwick as to the 
true nature of the consideration for which he received the £20,000 
from Peat & Co. (which may be strictly true) I am not prepared 
to hold that the conclusion reached by the provincial Courts, 
that that sum should now be regarded as money received by
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Messrs. Marwick & Mitchell for a share of a business, assets and 
goodwill in which the plaintiff and the other junior partners were 
interested, is erroneous. The same considerations aoply to the 
payment of £1,000 made by Percy Garratt.

All questions as to what should he the quantum of the plain
tiff's recovery remain open upon the accounting directed by the 
judgment appealed from. It is only in default of such accounting 
by the defendants that the sum claimed by the plaintiff has been 
awarded to him. The order for an accounting fully protects the 
defendants and they are not, in my opinion, entitled to have the 
Court now enter upon the accounting which would be the only 
method of ascertaining whether the sum claimed by the plaintiff 
is or is not too large.

1 would, for these reasons, dismiss this appeal.
Brodeur, J.:—The appellants, the respondent and the mis en 

cause were carrying on business in co-partnership as accountants 
in Canada and the United States. The appellants, Marwick 
and Mitchell, had started that business several years ago and 
acquired a large clientèle. The respondent was at first in their 
employ, but he was given, in 1905, outside of his salary an interest 
in the business to the extent of 2x/i per cent on the profits.

In the summer of 1911, the profits of that business were then 
divided on the basis of 77% per cent to Marwick and Mitchell, 
the senior partners, ‘and 22per cent, to their former employees 
and now called junior partners. As may be very easily under
stood, the affairs of the partnership were carried on under the 
management and control of the senior partners.

On going over to England, in the summer of 1911, Mr. Marwick 
met Sir William Peat, the head of the firm of W. P. Peat & Co., 
who were carrying on, in England, in the United States, and in 
Canada, a similar and competitive business of chartered account
ants.

They agreed to amalgamate their American business and a new 
partnership was to lie formed comprising all the members of the 
two firms of Marwick, Mitchell & Co. and of W. B. Peat & Co.

The goodwill of Marwick, Mitchell & Co. was evidently more 
extensive since W. B. Peat & Co. agreed to pay, outside of their 
mise de fonds, a sum of £20,000. That sum of money was handed 
over to Marwick and Mitchell, the appellants. They failed to
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disclose that payment to their junior partners and now the res
pondent claims a share of that sum, and also of a sum of 1‘1,000 
that was paid by a junior partner, by the name of Percy Garratt, 
under almost similar circumstances.

The appellants plead that that money was given to them as a 
consideration for a part of the individual interest owned by 
Marwick and Mitchell.

The written evidence, however, and the new contract of 
partnership disclose on the contrary that what was acquired by 
W. B. Peat & Co. was
one-fourth interest in the business and goodwill of Marwick, Mite,hell & Co.

It is admitted by the appellants that Kerr, the respondent, 
wa# a member of the firm of Marwick, Mitchell & Co. As such 
he was entitled to his share in the goodwill of that firm.

The appellants having disposed of a part of that goodwill for 
a sum of £21,000, they were bound not only to disclose that 
agreement to their co.-partners, but to account to them for their 
share in that sum.

The action en reddition de compte is well founded and the judg
ment a quo having maintained it should be confirmed.

The appellants are ordered to render an account within a 
certain time and in default of doing it they art* condemned to 
pay the respondent the sum of $0,980.73. The latter figure is 
evidently based upon a calculation made by the respondent of 
his share in the business of Marwick, Mitchell & Co.

I have not considered at all the question whether this calcula
tion is correct. That matter will have to be disposed of on the 
account itself when it is rendered. Appeal dismissed.

CALGARY BREWING AND MALTING CO. v. McMANUS.
A liter ta Supreme Court, A ft {nil ate Division, Scott, Stuart, Heck and 

McCarthy, JJ. June, 1916.
Moratorium (§ I—1)—'Volunteers and Reservists Relief Act—Stay 

of proceedings.
Any person who joins one of the ordinary Canadian Militia regiments 

organized under the provisions of the Militia Act (R.8.C. 190(’>, ch. 41), 
whether in the active militia or in the reserve militia, comes within 
the purview of the Volunteers and Reservists Relief Act (Alta. Stats. 
1916, ch. 6) and is entitled to the benefit of the provisions of sec. 3, 
sub-see. 2, of the Act, entitling him to a “stay of any action or proceeding 
begun . . . after the passing of this Act . . . until the expira
tion of a period of one year after the termination of the said state of war.”

Application by the defendant under the Volunteers and 
Reservists Relief Act for a stay of proceedings, referred to the 
Court by Hyndman, J.
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A. McLeod Sinclair, for plaintiff, appellant.
M. B. Peacock, K.C., for defendant, respondent.
The judgment of the Court was delivered by
Stuart, J.:—It is admitted that the defendant is a member 

of the 103rd Regiment, which is a regiment of Canadian Militia 
organized under the provisions of the Militia Act, ch. 41 R.S.C. 
1906.

Sec. 3, sub-sec. 2, of the Act (ch. 6 Alberta Stats. 1916) says 
that
any such action or proceeding begun . . . after thé passing of this Act
shall u|xm such person becoming a volunteer or reservist be stayed until 
the expiration of a |>eriod of one year after the termination of the said state 
of war, etc.

The question is whether the defendant comes within the mean
ing of the words “ volunteer or reservist.” These words are defined 
in sec. 2, sub-sec. 3, of the Act as follows:

“Volunteer or reservist” means any person male or female resident 
Li the Province of Alberta on the 1st day of August, 1914, or at any time there
after, who has, before the passing of this Act, enlisted as a volunteer in the 
active military or naval forces raised by the Government of Canada for ser
vice in the said war, or who shall after the passing of this Act so enlist, and 
any person resident as aforesaid who has liefore the passing of this Act joined 
either as a volunteer or a reservist the military or naval forces of His Majesty 
or any of His allies, or who shall after the passing of this Act so join.

It was admitted that the members of the 103rd Regiment do 
not come within the meaning of the words “enlisted as a volunteer 
in the active military or naval forces raised by the Government of 
Canada for service in the said war,” that is, that the-regiment 
still stood in the same position as ordinary Canadian militia 
regiments with which we have always been acquainted in times of 
peace. The real question to be decided is whether they come 
within the meaning of the words of the latter part of the clause, 
viz.:
who has joined either as a volunteer or a reservist the military or naval forces 
of His Majesty or any of His allies.
It is peculiar that in giving an interpretation of the words “volun
teer or reservist” the legislature should have used in the inter
pretation, the very words which were being interpreted. This 
would seem to be a violation of the rules of logical definition. 
But the present is not an isolated instance for the peculiarity is 
frequently to be noticed in the interpretation clauses.

A principal point in the matter is what we are to understand 
by the term “His Majesty’s forces.” The argument upon behalf
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of the plaintiff proceeded upon the ground that reasons were 
discoverable from the wording of the section why those words 
‘‘His Majesty’s forces” should be confined in the present instance 
to forces raised under the authority of the statutes of the United 
Kingdom. It was suggested that the words “volunteer” and 
“reservist” had special application to the latter forces in view 
of the use of the word “joins” in place of the word “enlists” which 
had been used in the foregoing part of the clause.

I think the only rule of interpretation to apply is to take the 
wo*ds in their ordinary meaning if that meaning will give good 
sense and not violate1 the evident purpose of the statute. The 
only law in force in Canada in regard to land forces is the Canadian 
Militia Act. I can find no statute and have been referred to 
none under which what are known as the overseas battalions have 
a special law applicable? to them. It is true1 that sec. 177 of the 
Army Act of the United Kingdom brings secs. 175 and 17G of 
that Act into force with respect to troops raised in a colony and 
serving with any of the regular force's of the- United Kingelom 
beyond the boundaries of the colony and sec. 74 of the Canaelian 
Militia Act makes the Army Act applicable where not inconsistent 
with the Militia Act just as if the Army Act hael not been enacted 
by the Parliament of Canada. So that, while they are- in Canada, 
there is absolutely no distinction between the* law applicable to 
the* overseas battalions and that applicable to the* ordinary militia 
except that to be fourni in sen*. 73 which says:—

In time of war no man shall be required to serve in the field continuously 
for a longer period than one year, provided that

(o) any man who volunteers to segve for the war, or for any longer |>eriod 
than one year, should be eomiM'llod to fulfil his engagement.

But even the ordinary militia regiments come under the pro
visions of sec. 09, which says:—

The Govcrnor-in-Council may place the militia, or any part thereof, 
on active service anywhere in Canada, and also beyond Canada, for the defence 
thereof, at any time when it appears advisable so to do by reason of emergency.

I can find no statutory authority for sending what are called 
the overseas battalions out of Canada which would not apply 
equally to the ordinary militia regiments. They seem to stand 
on the same footing except that the ordinary militia regiments 
could be forced under sec. 73 to serve in actual war for only one 
year While those who enlist, as the members of the overseas 
battalions no doubt did, for the period of the war, can be forced
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to fulfil their engagement ; hut as to being forced to go beyond 
Canada, it would appear that they both stand on the same footing 
and that sec. 69, above quoted, is the only statutory authority 
for sending any troops out of Canada. I observe, for instance, 
in the Canadian Gazette of March 25, 1916, that under the heading 
“General Orders” and “calling out troops on active service” 
the organization of certain unit# (therein specified as “Overseas 
Battalions”) as “temporary corps of the Active Militia of Can
ada,” is authorized and each of the units “is placed on Active 
Service.” See Canada Gazette, vol. 48, pp. 626, 774, and vol. 49, 
p. 3121, from which it will appear that it was by virtue of an Order 
in Council under sec. 69 of the Militia Act that this was done. 
One of these pages shews that the 19th Alberta Dragoons now at 
the front and the 103rd Regiment were placed on active service 
on the same day.

It follows that the 103rd Regiment could at any moment be 
placed on active service and could be called upon to serve in the 
war for the period of one year. The overseas battalions no doubt 
enlist to serve for the war under sec. 73 and have Wen placed on 
active service, but these circumstances constitute the only differ
ence in their present legal jiosition. It may Be that when enlisting 
they make a special contract, but there is no other statutory 
sanction for such a contract than what I have mentioned, and if 
the engagement goes l>eyond that made enforceable by tin- 
statute it remains a mere contract, the breach of which would not 
be punished as a desertion, at least in Canada. In the one cast
as in the other the crucial phrase^is “for the defence of Canada” 
contained in sec. 69 and unless the struggle on the fields of France 
and Flanders can be said to be “in the defence of Canada" there 
is no legal basis for the organization and despatch of even the 
overseas battalions. We are all strongly inclined to believe that 
what those boys are doing is “in the defence of Canada." But 
the point is that if that is so, then the 103rd Regiment is just as 
liable legally to be put on active service and sent over there to 
fight as any other battalion except, of course, that it could only 
be asked to serve for one year and not “for the war.”

This is enough to shew that there is, after all, no such ex
tremely serious reason why the application of the Act in question 
to the ordinary militia regiments should be looked upon with
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suspicion. Granted that the war is really “in defence of Canada ” 
the men are liable to be stmt to it, if needed, at any time.

I think there can be no doubt that the Canadian Militia is 
part of “His Majesty’s forces.” By sec. 4 of the Dominion 
Militia Act the command is vested in the King. Even without 
that provision it is obvious that any public military force in 
Canada which is made available for the use of the» executive must 
be part of “His Majesty’s forces” because His Majesty is the 
head of the Canadian Government just as he is of the Government 
of the United Kingdom, though he must act through a repre
sent at ive.

Now, it is true that the words “volunteer” and “reservist,” 
as substantives, do not appear in the Militia Act, but I can find 
nothing in the Act under consideration which would involve the 
necessity of attributing any purely technical meaning to those 
words. Indeed, the word “volunteer” is expressly used in the 
first part of the clause to describe persons who have joined or 
enlisted in the overseas battalions. And yet, as I have shewn, 
the members of those battalions are under exactly the same law 
as the ordinary militia. There was no more reason for speaking 
of them as “volunteers” than there was for so describing the 
members of the ordinary militia.

I think little aid is to be derived from, and nothing can be 
made out of, the change in phraseology from the word “enlist” 
to the word “join.” If any attempt is to be made to explain the 
change I think the reason is to be found more probably in popular 
than in technical usage. We all know that men who go on the 
expeditionary force are spoken of as having “enlisted.” We do 
not use the word “enlist” when we speak of a man becoming a 
member of the. 101st or of the 103rd Regiment. We say he has 
“joined the 103rd or the 101st.”

Nor can I see any source of help in the attempt to restrict 
the words “volunteer and reservist” to some technical meaning 
under statutes of the United Kingdom which are not in force in 
Canada and with which the general public here are quite un
acquainted. Besides, if a man who enlists in an overseas battalion 
is a “volunteer” why is not one who joins the 103rd? The word 
“volunteer” does not, indeed, occur in the Militia Act, yet in the 
Act before us it is evidently applied to one body of troops raised

ALTA.

8. C.

Calgary
Brewing

Malting
Co.

McManus.



460

ALTA.

H. C.

CALUARY 
BREWING

Maltikc

Co.

McManus.

SASK.

8. C.

Dominion Law Reports. [29 D.L.R.

under that Act. The» why not to another body raised under 
exactly the same Act?

Then there is another reason for not confining the words 
“volunteer and reservist” to their technical meaning under 
statutes of the United Kingdom. The Act speaks of a man 
joining as a “volunteer or reservist,” not merely the forces of 
His Majesty hut also “o/ any of his allies.” Perhaps we may 
know something judicially about military organizations in the 
United Kingdom, but we certainly know nothing about military 
law in France, Russia, Italy, Serbia, Montenegro or Portugal. 
How do the words, “volunteer and reservist” work out in their 
application to the forces of those coimtries? Have they volun
teers? We do not know. We have, perhaps, heard of their 
having “reservists.” All this confirms the view, I think, that the 
words are to be interpreted in a general and popular sense. Our 
Militia Act speaks of men “volunteering.” It also sjxîaks of the 
“ Reserve Militia.” Recently, we know that some regiments of 
reserve militia are being organized and it may be that at the last 
session of parliament some new legislation was passed in regard 
to the Reserve Militia. I have been told that there was, but, so 
far, have not been furnished with copies of the statutes recently 
passed.

For these reasons, I think, any person who joins one of the 
ordinary militia regiments, whether in the active militia or in 
the reserve militia, comes within the purview of the Act. When 
we remember that by Order in Council he may be sent to fight for 
a year in Flanders it, perhaps, is not so unreasonable an extension 
of the protection as might otherwise Ik* thought.

The application for a stay should be granted, or rather, 
inasmuch as the statute itself enacts the stay, the letter form 
of order would be to make it declaratory. There should be no 
costs of the application. Application granted.

SECURITY LUMBER CO. v. DUPLAT et al.
Saskalchrinin Su/trente Court, Sir Frederick Haullain, C.J., Lamont and 

Elwood, JJ. July H, 1910.

Mechanics’ liens (§ 111—13) — Priority over mortgage—Increase in
VALUE—How COMPUTED.

A lien-holder for materials supplied and used in the construction of 
a building u|xm land subject to an existing mortgage is entitled to rank 
upon the increased value in priority to the mortgage in the proportion 
only that the value of the materials supplied by him exclusively bears to 
the whole cost of the building, and not for any part of the increase brought
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about otherwise. In computing this proportionate amount, no regard 
shoiild be taken to amounts paid the lien-holder on account before the 
action was brought.

[Sub-sec. 3 of sec. 7 (repealed by 4 (»«o. V. (1913), ch. 3K see. 1) of the 
Mechanics' lien Act, R.8.8. (1909), ch. 150, considered.]

Appeal from a judgment in an action under the Mechanics’ 
Lien Act (R.S.S. 1909, ch. 150). Reversed.

//. J. Schull, for appellant.
P. H. Gordon, for respondents.
Haultain, C.J.:—The plaintiff company supplied lumber to 

the defendant Marguerite Duplat, which was used in the con
struction of a building on the land in question in this case. Lum- 
l)er to the value of $972.50 was supplied, and of that amount 
the plaintiff received $316.60 on Recount before bringing this 
action. The plaintiff filed a mechanic’s lien against the land in 
question for the balance of the account.

The defendant La Compagnie Foncier de Manitoba, Ltd., is 
mortgagee of the land prior to the lien.

It is admitted that the total cost of the material and work 
on the building was $1,300, and it is further admitted that the 
sidling value of the land has t>ecn increased by virtue of the work 
and material to the extent of $500. The plaintiff is the only 
lien-holder who is entitled to rank upon the increased value in 
priority to the mortgage.

This action was brought by the plaintiff to enforce its lien, 
and the District Court Judge who tried the case held that the 
plaintiff was only entitled to priority over the defendant com
pany to the extent of nine-thirteenths of the increased value of 
$500, less the sum of $316.60, which had been paid to the plaintiff 
before the action was brought.

The plaintiff apjieals from this decision, and contends that it 
is entitled to priority over the mortgage of the defendant to the 
extent of $500, the amount by which the sidling value of the land 
in question was increased by all the work done and materials 
supplied in and al>out the premises.

I do not think that a proper construction of sub-sec. (3) of 
sec. 7 of the Mechanics’ Lien Act (R.S.S. 1909, ch. 150) will 
support this contention. The “work,” or “service,” or 
“materials,” referred to in the Act must surely refer exclusively 
to the work, service or materials performed or furnished by the
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lien-holder who is claiming priority, and the increased value upon 
which he claims priority must, in my opinion, mean the increased 
value brought about by that work or service or those materials.

It appears to me that each lien under the Act must stand on its own fend
ing, every lien-holder being entitled to security upon the enhanced value 
arising by reason of his work'and materials. Bank of Montreal v. Haffner 
(1883), 3 O.R. 183, |ier Ferguson, J., p. 185.

The statute does not appear to intend to give any one mechanic a right 
to priority in rvsjiect to another mechanic’s work. Broughton v. Smallpiece 
(1878), 25 Gr. 290. per Proudfoot. V.C., at 293.

The lien-holders did their work, or furnished their materials, 
with full notice of the mortgage, and it would be manifestly un
fair to the mortgagee to allow a lien-holder to rank in priority on 
the increased value to a greater extent than his proportionate 
contribution to that increased value. In my opinion, therefore, 
the plaintiff is only entitled to priority in the proportion that 
the value of its materials bears to the whole cost of the building. 
1 am further of opinion that, in calculating that proportion, all 
of the materials supplied by the lien-holder should be taken into 
consideration. I do not agree with the contention of Mr. Gordon 
that the amounts paid on account by the owner before action 
were paid for the benefit of the mortgagee*, although that con
tention is supported by the case of Broughton v. Smallpiece cited 
above. Every bit of the material supplied by the plaintiff went 
into the building and contributed proportionately to the increased 
value. I would hold, therefore, that the plaintiff is entitled to 
rank in priority to the mortgage to the extent of £373.84, and 
the judgment appealed from should be varied accordingly.

The plaintiff should have its costs of the action, except costs 
ie issue as to increased value, and the defendant should have 

its costs of action exclusively applicable to that issue.
Appeal allowed with costs.
Lamont, J.:—The question to be determined in this apjwal 

is the amount in respect of which the lien-holder is entitled to 
priority over the mortgage company, whose mortgage was regis
tered against the property in question before the plaintiff’s lien 
arose.

It is admitted that the new building increased the selling value 
of the property by $500, and that the total cost of the building 
was $1,300. Of this total cost, the plaintiffs furnished materials 
to the value of $972.50. On this they were paid $316.60. For
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the balance, being $655.90, together with 810, the cost of the ‘S*SK. 
lien, they registered a mechanic’s lien against the land in ques- S. C. 
tion, and in respect of that lien they now claim priority over the Secvrity 
mortgage* to the extent of the full increased value, they being the Lumber Co. 
only lien-holders. Duplat.

The District Court Judge held that the plaintiffs were only 
entitled to rank on the increased selling value in proportion to 
the amount which the* materials supplied by them contributed 
to that increased value; that is, as $1,300 of work and materials 
increased the selling value by $500, the $972.50 worth of materials 
supplied by the plaintiffs would represent $360 of this increase.
From this amount, however, he held that there must lie deducted 
the $316 which had l>ecn paid on account.

1 agree with the trial Judge that, as against the mortgagee, 
a lien-holder’s right to rank in priority on the increased selling 
value can only be to the extent to which that value has been 
increased, by the work done, or materials supplied, by him. This,
I think is clearly established by the caws of Broughton v. Small- 
piece, 25 (Ir. 290; Bank of Montreal v. Hnffner, 3 O.R. 183; 
and Cook v. Koldoffsky, 28 D.L.R. 346, 35 O.L.R. 555.

In the latter case Hodgins, J.A., in giving the judgment of the 
Ontario Court of Appeal on the provision of the statute prac
tically identical with ours, at p. 349, said:—

The- livu given an against the prior mortgagee or chargee is not, however, 
given U|miii the land, hut u|>on the value which has I wen produced by way of 
increase over that which the-land itself previously had. by the subsequent 
doing of the work or the placing of the materials; and this value is not that 
which represents the actual value or cost of the work, etc., in itself, but the 
amount w hich ii adds to the selling value.

I am of opinion, however, that the statement in the Broughton 
case, which was followed by the trial Judge*, cannot be supported, 
namely, that from the amount of the increased selling value to 
which each lien-holder would be entitled, there must be deducted 
any amount paid on account.

As I have said, each lien-holder is entitled in priority to the 
mortgagee in the amount by which the selling value was increased 
by the lalnnir or materials supplied by him, but such labour or 
materials must In* those represented by his lien. If a lien-holder 
did work or supplied materials which art* not included in his 
lien, he is not, in my opinion, entitled under his lien to make any 
claim in respect of such work or materials.
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The same principle, it seems to me, applies where he has fur
nished materials and has received a payment on account thereof. 
The materials represented by that payment, having been paid 
for, cannot be included in the lien, and the lien-holder is no more 
entitled to rank on the increased selling value for the price of 
such materials than he would be if they had been supplied by 
someone else.

Therefore, instead of awarding to the'lien-holder the pro]x>r- 
tion of the increased selling value created by all the materials 
supplied by him, and from that deducting the payments made 
on account, the proper course, in my opinion, is to allow him 
the proportion of the increased selling value produced by the 
labour or materials for the price of which he is found to have a 
valid lien.

In this case, $1,300 of labour and materials produced an in
creased selling value of $500. The plaintiffs are found to have 
a valid lien for $665.90; they are, therefore, entitled to that i>or- 
tion of the $500 which was created by $665.90 worth of their mater
ials. On computation I find this to amount to $256.11. For 
that amount the plaintiffs are entitled to rank in priority to the 
mortgagee.

The appeal will, therefore, be allowed, and the judgment of 
the Court below increased to $256.11.

The appellant is entitled to the costs of the appeal.
Elwood, J. concurred with Haultain, C.J. Appeal allowed.

Re WINNIPEG CHARTER; BAIRD’S CASE; Re ORDE (3 cases).
Manitoba King's Bench, Mathers, C.J.K.B. June 22, 1916.

Taxes (§ III D—138) — Appeals from board of revision—Questions

An application to a Judge under sec. 349, Winning Charter, 9 Kdw.
VII., eh. 78, by a |Hirson affected by a decision of the Board of Valuation
and Revision, should not l>e in the nature of an ap|>eal upon questions
of fact as well as law, but should be confined to obtaining his opinion
u|>on questions of law only; otherwise he has no authority to deal with it.

Application under sec. 349 of the Winnipeg Cliarter, 9 Edw. 
VII., ch. 78.

F. Heap, for Orde.
John Baird, in person.
J. P. Foley, K.C., for the Standard Trust Co.
Theo. A. Hunt, K.C., corporation counsel, for the City of 

Winnipeg.
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Mathers, C.J.K.B.:—This is a ease submitted at the request MAX- 
of John Baird by the Board of Valuation and Revision for the K. B. 
opinion of a Judge of this Court pursuant to see. 349 added to the nr 
Winnipeg Charter by 9 Edw. VII., ch. 78. Charter0

The ease stated sets out that John Baird is owner of certain 
land on thé north side of Market St., on whieli is situate» an hotel c.j!k.b‘. 
known as the Seymour House; that in the general assessment 
roll for the year 1916 the land was assessed at $148,000 and the 
building at $40,000; that John Baird appealed to the Board of 
Valuation and Revision against this assessment, and that upon 
such appeal the Board reduced the assessment of the land to 
$133,000 and of the building to $35,000, that thereafter John 
Baird by notice required the Board to submit a case for the 
opinion of a Judge of the Court of King’s Bench.

The question submitted is whether said John Baird is entitled 
to have the assessment of the said lots and building reduced 
below the amount fixed by the Board of Valuation and Revision, 
and if so at what amount or amounts such lots and building should 
be assessed.

Sec. 349, pursuant to which this case is submitted, is as follows:
The City (acting by resolution of Board of Control), or any |ierson affected 

by the decision of the Board in any apical, may. within 7 days after such 
decision, require the Board to submit a ease for the opinion of a Judge of the 
Court of King’s Bench, and the Board shall thereu|M>n set forth the facts of 
the cast' and the questions involved in writing.

This section does not provide for an appeal to a Judge* against 
the decision of the Board. It merely provides a method by which 
a Judge’s opinion may be obtained upon a certain statement of 
facts submitted to him for that purpose.

By it the Board is required to set out the facts in the form of 
a stated case, and upon the facts so stated the Judge is to give 
his opinion. The Judge is not to find the facts or inferences 
from facts. These arc to be embodied in the stated case. Then, 
upon what is the Judge to give his opinion? Clearly ujxm some 
question of law arising upon the facts submitted. By sec. 350 
when a case is stated it shall be filed with the prothonotary “with 
a certified copy of the evidence taken in the matter.” It is then 
to be entered for “argument” l*efore a Judge who “shall hear 
and determine the question” and remit the matter to the Board 
with his “opinion” thereon. It is not clear why a certified copy
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of the evidence is furnished. I can conceive of no other purpose 
it can serve than for the Judge to say whether or not there may 
not be additional facts which should be set out in the stated case. 
By sec. 351 the Judge is given power to send the case back for 
amendment. That is, he may require additional facts to be 
stated if those before him are not sufficient to enable him to arrive 
at an opinion upon the question asked. A consideration of sec. 
333 et seq. under which an appeal may be taken to the Board of 
Valuation and Revision confirms the view that the application 
to a Judge under sec. 349 should not be in the nature of an appeal 
upon questions of fact as well as law, but should be confined to 
obtaining his opinion upon a question or questions of law only.

The question submitted in the case stated is h pure matter of 
fact, and therefore a matter with which a Judge has under these 
provisions of the charter no authority to deal. I must decline to 
answer the question.

For the reasons stated in Baird case, I decline to answer the 
question submitted in each of these three stated cases.

These three cases were similar to the Baird appeal, it being 
contended by the owner that the assessments of both lands and 
buildings were very considerably beyond their real value.

The Standard Trust Co. also appealed against the assessment 
of their office building and property on Main Street, Winnipeg, 
on the same grounds as above, but withdrew their appeal after 
the judgment had been given in the other cases.

QUEBEC, MONTREAL AND SOUTHERN R. CO. v. THE KING.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and fdington. Duff.

Anglin and Brodeur, JJ. May 2, 1916.

Railways (§ I—7)—Subsidies—Rights of transferee completing

A statute authorizing the payment of a subsidy for completing the con
struction of a line of railway, entitles a company, as the successor of 
another company who had commenced the work, to receive subsidy in 
respect of that portion of the road forming part of the subsidized line 
which had been constructed by the other company.

[Quebec, Montreal it* South. R. Co. v. The king, 15 Can. Ex. 237. re
versed.)

Appeal from the judgment of the Exchequer Court of Canada, 
15 Can. Ex. 237, dismissing the suppliants’ petition of right with 
costs. Reversed.

Béique, K.C., and Aimé Geoffrion, K.C., for appellants.
F. J. Laverty, K.C., for respondent.
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Fitzpatrick, C.J.:—I am of opinion that this appeal ought 
to be allowed.

The appellant had the usual subsidy contract with the Crown 
for the construction of a line of railway 70 miles in length. It 
utilized for the purpose of this line 61 2 miles of the South Shore 
Railway, which it had previously purchased. If the purchase of 
these miles had been made subsequent to the contract and 
for the express purpose of forming part of the subsidized line I 

•do not understand how any question could have arisen as to the 
right of the appellant to the proportion of the subsidy attributable 
to the 6^ miles so purchased; I cannot see what difference it 
makes that the purchase was made before the subsidy contract 
was entered into. It seems to me that the undertaking to con
struct a railway is equally satisfied whether the company actually 
construct the whole line or purchase a portion of it ready made. 
The Government itself in satisfaction of its statutory and con
tracted liability to construct the National Transcontinental 
Railway has recently purchased a short line of railway to form part 
of that line.

The Government is not being asked to pay any subsidy twice 
over. Parliament was willing to grant a subsidy for a particular 
70 miles of railroad and that is all the Government is being asked 
to pay. No doubt, the subsidy to the South Shore Railway 
having lapsed, advantage might have been taken to obtain for 
the country the 6^ miles of road that that company had con
structed, without giving any subsidy in respect of this length. 
Parliament might have offered, in 1908, a subsidy for only 63^3 
miles, the portion left uncompleted by the South Shore R. Co. 
That, however, is not what was done by the legislature or the 
Government. Provision was made for a subsidy for the whole 
70 miles of railroad and the Crown entered into the usual subsidy 
contract with the appellant for this line. The appellants had 
already purchased 6^ miles of road which they could utilize as 
part of the line and they duly constructed the remainder so as to 
form a complete line of 70 miles in length as called for by the 
statute and the contract. I can see no valid reason under these 
circumstances why the Courts should interfere and insist that the 
appellant is not to be paid the subsidy which parliament provided 
and the Crown agreed to grant them.
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For the debts of the South Shore R. Co. it is not contended that 
the appellant is liable. The Intercolonial Railway had properly 
proved its claim in the liquidation of the South Shore R. Co. and 
t>cen collocated for its dividend. With that claim the appellant 
is in no way concerned.

Idington, J. (dissenting):—The appellant was incorporated 
in 1906, by 6 Edw. VII., ch. 150, wherein it was recited that the 
franchises, railway and property of the Quebec Southern Railway, 
as comprising the railways theretofore known as the South Shore 
Railway, the United Counties Railway and East Richelieu Valley 
Railway, had been sold pursuant to the provisions of ch. 158 
of the statutes of 1905 and had been purchased by the Hon. 
Frederic L. Béique and that the purchaser bought and became 
vested with the said franchiess, railway and property for the 
purposes of holding, maintaining and operating the said railway, 
its property and appurtenances, and that it was expedient to 
incorporate a company with all the powers and privileges neces
sary for the said purposes.

Sec. 7 of said Act is as follows:—
7. The company may acquire the railway mentioned in the preamble, 

and upon and after such acquisition the franchises rights and privileges 
heretofore jxrasessod by the South Shore Railway Company and the Quebec 
Southern Railway Company shall vest in and may be exercised and enjoyed 
by the company, and the company may thereupon hold, maintain and operate 
the said railway. •

The railway property bought at the sale referred to in the 
recital was transferred to the company thus incorporated, pur
suant to said sec. 7.

Sec. 8 of said Act is as follows:—
8. The company may complete the railway which, by the statutes relating 

to the South Shore Railway Company, the latter was authorized to construct, 
or any portion thereof, within five years from the date of the passing of this 
Act; Provided that as to so much thereof {is is not completed within that 
period the power to complete the said railway will cease and determine.

This section, let it be observed, authorizes the completion of 
the work tiegun by the South Shore R. Co. but says nothing of 
the subsidies by which in part it had been built. The said 
company had reaped some subsidies but failed to earn others and 
all it might have in that regard.

All possible claims in law which that company could conceiv
ably have were thus put aside long before the Act I am about to 
refer to was enacted.
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By 7 & 8 Edw. VII., ch. 63, intituled 
an Act to authorize the granting of subsidies in aid of the construction of 
the lines of railway therein mentioned, 
it was enacted, by sec. 1, as follows:—

1. The Governor-in-Couneil may grant a subsidy of $3,200 per mile 
towards the construction of each of the undermentioned lines of railway 
(not exceeding in any case the number of miles hereinafter respectively 
stated) which shall not cost more on the average than $15,000 i>er mile for 
the mileage subsidized, and towards the construction of each of the said lines 
of railway, not exceeding the mileage hereinafter stated, which shall cost 
more on the average than $15,000 per mile for the mileage subsidized, a further 
subsidy beyond the sum of $3,200 per mile of fifty per cent, on so much of 
the average cost of the mileage subsidized as is in excess of $15,000 |)er mile, 
such subsidy not exceeding in the whole the sum of $6,100 |>er mile.

There were 72 different enterprises subsidized by that section, 
and of these the appellant claims to recover, under item 14, which 
is as follows:—

14. For a line of railway from Yumaska to a point in the County of 
Lotbinière, in lieu of the subsidy granted by chapter 57 of 1903, section 2, 
item 12, not exceeding 70 miles; and for a line of railway from Mount Johnson 
to St. Grégoire station, in lieu of the subsidy granted to the United Counties 
Railway Company by chapter 7 of 1S99, section 2, item 16, for 1 mile, not 
exceeding 1 Yi miles; and not exceeding in all 71^ miles.

The first part of the foregoing is what I think appellant bases 
its rights upon.

The subsidy granted by eh. 57 of the statute of 1903. sec. 2, 
item 12, is as follows:—

2. The Govcrnor-in-Council may grant a subsidy of $3,200 per mile 
towards the construction of each of the undermentioned lines of railway (not 
exceeding in any case the number of miles hereinafter respectively stated) 
which shall not cost more on the average than $15,000 i>cr mile for the mileage 
subsidized, and towards the construction of each of the said lines of railway 
not exceeding the mileage hereinafter stated, which shall cost more on the 
average than $15,000 per mile for the mileage subsidized, a further subsidy 
beyond the sum of $3,200 per mile of fifty per cent, on so much of the average 
cost of the mileage subsidized as is in excess of $15,000 per mile, such subsidy 
not exceeding in the whole the stun of $6,400 per mile.

12. For a line of railway from Yamaska to Lotbinière, a distance not 
exceeding 70 miles, in lieu of the subsidy granted by item 27 of section 2 
of chapter 7 of 1899.

'Item 27 just referred to of sec. 2, ch. 7, statute of 1899, had 
been granted, as follows:—

2. The Governor-in-Council may grant a subsidy of $3,200 i>er mile towards 
the construction of each of the undermentioned lines of railway (not exceeding 
in any case the number of miles hereinafter respectively stated) which shall 
not cost more on the average than $15,000 per mile for the mileage subsidized, 
and towards the construction of each of the said lines of railway not exceeding 
the mileage hereinafter stated, which shall cost more on the average than
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$15,000 |M*r mile for the mileage subsidized, a further subsidy beyond the 
sum of S3.200 |Mir mile of fifty per cent, on ho much of the average cost of 
the mileage subsidized as is in excess of $15,(MM) |>er mile, such subsidy not 
exceeding in the whole the sum of $6,400 per mile.

Then follow 51 items, covered thereby, of which No. 27 is as 
follows:—

27. To the South Shore Railway Company, from Sorel Junction along 
the south shore to Lothinière, Quebec, a distance not exceeding 82 miles.

Such are the terms of the statutory authority upon which 
appellant’s claim rests. They cannot be enlarged by any order- 
in-council or agreement professing to execute the purpose expressed 
in such enactments.

These subsidies grunted to the South Shore It. Co. had failed 
to be as productive to it, as they might have been, by reason of 
its failure to earn same by the formal compliance with the 
language of the statute. There* was nothing in law owing that 
company when appellant acquired its assets anil nothing due it 
by virtue of equity or any equitable considerations which could 
in law or common sense be assumed to have passed to appellant.

By virtue of such acquisition under and by virtue of the 
purchase of the assets of a bankrupt company, the appellant 
neither by express terms nor any implication involved in that 
transaction could pretend it had any moral or legal right to pose 
as the builder of that part of the road in fact built by the company 
whose assets it I>ought.

The terms of the enactment expressed in the grant clearly 
mean what they say and that is
a subsidy of $3.2(M) |x*r mile towards the construction of each of tin* under
mentioned lines of railway.

If, using the very illustration put forward in argument by 
Mr. Bcique, the appellant had for any good reason discarded the 
61/) miles now in question herein, and then already constructed 
by the bankrupt company, and constructed 70 miles of railway, 
it would have been competent for the (iovernor-in-Council to 
have recognized such a claim. Or if, for any valid reason, it had 
been found necessary to diverge from the straight line and con
struct 70 miles of railway between the termination of that already 
constructed and an agreed point in the County of Lotbinière, it 
might also be competent for the Govemor-in-Council to have 
recognized such a claim.

These suggestions or surmises cannot go far in helping us to
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interpret and construe this statute, but we must recognize the 
world in which we live and what is apt to transpire therein or we 
will never correctly interpret anything, not even a statute.

One is reminded, in considering this class of legislation, of the 
language* of Lord (’aims when speaking of a somewhat analogous 
sort of legislation, he said in Directors of East London R. Co. v. 
Whitechurch, L.R. 7 H.L. 81, at 89:—

We all know how these clauses are inserted in an Act of Parliament 
of this kind. They are in the nature of private arrangements put into the 
Act at the instance of particular parties, who cither act with greater caution 
than other parties, or act with a desire to make a better bargain for themselves 
than other parties have made. They are not put in by the legislature as 
part of a general scheme of legislation which it desires to express, but they 
are in the nature of particular contracts, and ought not to have any effect 
upon the construction of a general clause such*as that which I have read 
to your Lordships.

I think we must realize that each item following each of 
these clauses we are concerned with herein may have been the 
result of much bargaining. And the curious features I have 
adverted to render some things therein ambiguous. I think in 
principle these ambiguities must be resolved against the appellant.

For such or other like reasons it is quite conceivable seventy 
miles of railway might have been agreed upon as within the 
phrase “towards the construction" of a railway, but it is not 
within the purview of the Act to give a subsidy for anything that 
had been already constructed, by someone else who is not to 
obtain directly or indirectly the benefit, or any part of the benefit, 
of such a grant.

The words “in lieu of the subsidy granted by eh. 57 of 1903" 
etc., cannot override tin* obvious purpose of the legislation 
(which was to secure the construction of 70 miles of railway) 
and thereby make a pure gift to appellant for something it had 
no claim to either in law or equity. The moral or equitable 
obligations to and claims of the bankrupt company or its creditors 
for that granted by said Act of 1903, in regard to tin* construction 
of fi}/2 miles of railway, could not be thus compounded or com
pensated for by juggling of words in this fashion. No one1 can 
properly impute to parliament the crass stupidity of imagining 
it was thus compensating the bankrupt company or its creditors 
of whom respondent was one by granting to appellant which had 
not fallen heir to, or done anything entitling it to reap such com
pensation.
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It is to be observed also that the language is materially changed 
from that used in the two previous grants. In the first it was 
“from Sorel ... to Lotbinière.” In this it is “from 
Yamaska to a point in the County of Lotbinière.” Why was the 
change made? At whose instance? The enacting clause in each 
statute quoted above uses identical language, yet when it comes to 
the description of what the appellant urges is identically the same 
thing the language is changed. Why again I ask? Had someone 
knowing the facts pointed out that absolute identity would produce 
a wrong (in short an imposition on the country) by applying the 
subsidy to those 6^ miles, and was the language then adroitly 
or stupidly, or both, amended as we see?

Again, it clearly could not have been intended to be under the 
facts literally “in lieu of the subsidy granted by ch. 57 of 1903, 
etc.” for the obvious reason that the donee, evidently intended to 
be aided thereunder, had by virtue of the Act of Parliament 
passed in 1905 been put out of existence. And the variation of 
the language I have just referred to could hardly have been so 
changed merely through inadvertence. Yet the change, if con
venient to resort to now, surely was not designedly intended.

Reliance is, however, placed upon the two agreements made 
between the respondent and the appellant. The second I will 
not trouble with, for it is but a modification and adoption of the 
first.

The first of these is dated February 25, 1909, and begins its 
recitals by the following:—

Whereas the company was authorized to build the railway hereinafter 
mentioned by the Act or Acts following, namely :—Canada, 1906; ch. 150.

There follow this recital of alleged facts I have already dealt 
with and the last recital is as follows:—

AND WHEREAS the company has established to the satisfaction of 
the Covernor-in-Counci 1 its ability to construct and complete the said railway; 
and the granting of the said subsidy to the company has been approved by 
the Governor-in-Council as will ap|>ear by reference to the order-in-council 
above referred to.

The first of these clearly contemplated a building of a railway 
and the last the construction and completion of a railway.

This language is strangely inapt for the purpose of expressing 
a bargain or agreement for the subsidizing in favour of the appel
lant which was a company that had no existence when the 6^
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miles of railway now in question had l>een constructed, if in fact 
that 6Yi miles was within the contemplation of the parties.

Again, the first clause of the agreement is as follows:—
1. That the company shall well, truly and faithfully make, build, con

struct and complete the line of railway mentioned and described in paragraph 
14 of the first section of the Subsidy Act, as above set forth and recited, and 
all bridges, culverts, works and structures appertaining thereto, in all respects 
in accordance with the specifications hereto annexed marked “A," or with 
such amendments thereof as may from time to time during the progress of 
the said work be approved by the Governor-in-Council.

The miles for which the subsidy is now claimed and this 
suit is brought had been built long before appellant had any 
existence.

How can it pretend to recover under a contract, so framed, 
for a subsidy tliat it had never earned yet so expressly given only 
for building 70 miles of railway and claim as part of it 6^ miles 
of railway it never built and never in fact intended to build?

I cannot understand howr this contract helps appellant. Nor 
can I understand why or howr if the building of 6% miles done by 
the predecessor in title wras honestly believed to be a righteous 
foundation for an agreement for the payment of a railway subsidy 
in respect of the said miles, there was found so much difficulty 
in expressing the fact both in the recitals and in the operative 
clause I have quoted from. They seem to coincide with the 
interpretation I have put upon the Act. The resorting to such 
language as used is quite inconsistent with the interpretation now 
set up as a foundation for the claim herein.

It reduces the meaning of the ambiguous language used in 
item 14 of the Subsidy Act to the obvious purport of it when read 
in the light of the surrounding facts and circumstances as intended 
to cover so much of the part of the line indicated as in fact needed 
to be built by the appellant but in no event to exceed seventy 
miles so built.

There was a claim set up by the respondent’s servants that 
if there was any grant due in respect of these 6^ miles it was to 
the railway company which had built same and in that cast* the 
respondent was entitled to receive the benefit thereof as a creditor 
of that railway company.

On the facts before us that suggestion may not be in law main- 
tamable but it expresses a thought which might well have been 
given expression to as in line with if not exactly in accord with 
what has been acted upon.
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Parliament, no doubt, has revived and re-voted subsidies 
many times to the company building a railway and failing to com
plete it within the time specified, and possibly has considered or 
should have considered creditors of an embarrassed company in 
such a case. If this had been expressed as its purpose herein 
perhaps no one would have complained. But what right had 
appellant to claim to reap that which might righteously have been 
given for such a purpose but could not, without doing an excep
tionally unrighteous thing, be given to the appellant?

It is to be observed that though appellant made its claim on 
May 17, 1909, unsuccessfully and the position of the Crown 
officers was reiterated in another form in February, 1910, yet it 
was only after 3 years’ deliberation and consideration it summoned 
courage to assert the claim herein by the petition of right herein 
and then boldly claimed therein that it had in fact built that which 
it never built. I am unable to hold that buying and building are 
identical and convertiblv equivalent terms.

I think it matters not what the orders-in-council disclose if 
my interpretation and construction of the statute and agreement 
or of either, is maintainable. Therefore, I shall not confuse 
what I have tried to make plain by an analysis of what seems to 
me to have been results of inadvertence and could not in my view 
bind respondent.

1 think the appeal should be dismissed with costs.
Durr, J.:—The appeal should be allowed with costs.
Anglin, J.:—The statute of 1906, ch. 150, which incorporated 

the suppliant company, recited the sale by the Exchequer Court 
of the franchises, railway and property of the Quebec Southern 
Railway, comprising inter alia the South Shore Railway, to the 
Hon. Frederic L. Béique, and authorized the suppliant company 
to acquire and complete the said railway. At that time about 
16*4 miles of the 82 miles of railway from Sorel Junction to 
Lotbinière, which the South Shore R. Co. had been authorized 
to construct, had been completed—12 miles from Sorel to Yamaska 
and about 6*4 miles from Yamaska to the St. Francis River. 
The South Shore R. Co. had received the subsidy for the 12 
miles section, but no subsidy had been paid for the 6*4 miles. 
On January 20, 1902, the Government inspecting-engineer 
reported the completion of the 6*4 miles from Yamaska to St.
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Francis River l>y the Quebec Southern R. Co. In a report of 
January 31, 1908, he repeated that statement adding

No subsidy was paid, however, the completed section being less than (10) 
ten miles in length.
(62 & 63 Viet., ch. 7, see. 7.) It is only reasonable to supix>se that 
parliament was cognizant of these facts when, during the session 
of 1908 (7 & 8 Edw. VII., ch. 63, sec. 1, item 14), it authorized the 
grant of a subsidy for 70 miles of railway “from Yamaska to a 
point in the County of Lotbinièrc”—the balance of the 82 miles 
which were to have been built by the South Shore R. Co. (for 
which a subsidy had been first authorized in 1899 by item 27 
of sec. 2 of ch. 7), excluding the 12 miles from Sorel Junction to 
Yamaska for which the subsidy had been paid to the South Shore 
R. Co., but including the 6^ miles from Yamaska to the St. 
Francis River built by the South Shore R. Co. for which no suit- 
sidy had been paid. The subsidy of 1908 is expressly granted 
in lieu of the subsidy granted by ch. 57 of 1903, sec. 2, item 12, 
which, in turn, had been granted,
in lieu of the subsidy granted by item 27 of sec. 2 of ch. 7 of 1899.
Under the authority of this legislation a subsidy contract (Feb. 
25, 1909), and a supplementary contract (Dec. 17, 1909), fixing 
the amount of the subsidy under sec. 10 (7 & 8 Edw. VII., ch. 63), 
for 70 miles from Yamaska to a point in the County of Lotbinièrc, 
were duly entered into between the suppliant company and His 
Majesty the King, represented by the Minister df Railways.

The Government officials, however, withheld payment of 
826,765.45 of the subsidy payable to the "suppliant company on 
the ground that that sum was due to the Crown in respect of 
traffic balances between the Intercolonial Railway and the South 
Shore Railway prior to the sale of the latter by the Exchequer 
Court. In answer to the petition of right claiming this balance 
of 826,765.45 the Crown, by its statement of defence, also takes 
the position that the petitioner is not entitled to any subsidy in 
respect of the 6% miles of railway built by the South Shore R. 
Co.

The assistant-Judge of the Exchequer Court held that the 
Crown was not entitled to set-off or compensation in respect 
of the traffic balance due the Intercolonial Railway because the 
sale to the Quebec Southern Railway had been made free of all 
charges, liens and encumbrances, and the subsidy in question is
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claimed by the suppliant not as assignee of the rights of that 
company—its rights thereto having in fact lapsed, under the terms 
of its subsidy contract, owing to the non-completion of the under
taking within the time stipulated—but by virtue of the statute 
of 1908 and the contracts of 1909 alxive mentioned. Neither in 
their factum nor at bar in this Court did counsel for the Crown 
controvert this holding of the trial Judge. They rest their case 
in support of the judgment dismissing the petition of right on 
the ground, held in their favour in the Exchequer Court, that the 
suppliant company is not entitled to any subsidy in respect of 
the 634 miles from Yamaska to the St. Francis River because, it 
did not actually construct that part of the railway, and also on 
an alleged estoppel arising out of the fact that the company had 
retained and cashed a cheque for $43,414.55 tendered it by the 
Crown as a balance due after deducting the Intercolonial Railway 
claim of $20,761.45.

As to the latter point the evidence shews that the cheque was 
cashed only after the company had protested against the deduc
tion and had received someassurance fromthe Railway Department 
that the cashing of it would not prejudice its rights in regard to 
payment of the sum withheld. Under these circumstances the 
retention and cashing of the cheque affords no evidence of intent 
on the part of the company to abandon any right it might have 
to payment of the sum withheld. It does not raise an estoppel. 
Day v. Mehta, 22 Q.B.D. 610.

It is quite within the power of parliament, if it should see fit 
to do so, to authorize the grant of a subsidy for a portion of a 
railway already constructed by others to a company which 
assumes the burden of completing the undertaking. There is no 
reason to suppose that when the statute of 1908 was passed 
authorizing the payment of a subsidy in respect of a line of railway 
70 miles long from Yamaska to a ]>oint in the County of Lotbinière, 
in lieu of a subsidy previously granted which had lapsed, parlia
ment was not fully aware that the Quebec Southern R. Co. had 
before 1902, actually constructed 6Y\ miles of the 70 miles from 
Yamaska to a point in the County of Ixitbinièrc and that that 
6J4 miles sold by the Exchequer Court had l>een acquired by the 
Quebec, Montreal and Southern R. Co. under the express authority 
conferred by its Act of incorporation and formed part of the 70
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miles in respect of which parliament was then asked to authorize 
the payment of a subsidy. On the contrary, from the evidence 
afforded by its own statutes there is reason to believe that 
parliament knew these facts and that, with that knowledge, it 
meant to authorize the payment to the Quebec, Montreal and 
Southern R. Co. of a subsidy in respect of the 6^ miles now in 
question. The contract and supplementary contract converted 
that authorization into a contractual obligation on the part of 
the Crown, and, in my opinion, gave to the suppliant company, 
on completion of its undertaking, a right to payment according to 
the terms of those contracts which it is entitled to enforce by 
petition of right in the Exchequer Court.

I would, for these reasons, allow this appeal. The appellant 
should have its costs throughout.

Brodeur, J.:—This is a petition of right by which the sup
pliant (now the npi>ellant) seeks to enforce the payment of a 
railway subsidy authorized by statute and provided for in the 
subsidy agreement between the Crown and the appellant.

It had been considered of public interest that a railway should 
be built on the south shore of the St. Lawrence from Sorel Junc
tion to Lotbinièrc, a distance of 82 miles.

In 1899 a subsidy of $3,200 jier mile had been granted by 
parliament for the construction of that railway to the South 
Shore R. Co The latter company started to build from Sorel 
Junction to the Yamaska River, a distance of 12 miles, and then 
from Yamaska to St. Francis River, a distance of 6^ miles.

The Government paid, in 1902, for the 12 miles covering the 
distance between Sorel and Yamaska but, as the section of the 
road from Yamaska to St. Francis was less than 10 miles, no 
subsidy was paid for the 6^ miles built.

One of the conditions of the grant was that the railway should 
be completed before Septemlter 1,1903, and, as that condition had 
not been fulfilled, parliament in 1903 renewed the subsidy in the 
following terms:—
for a line of railway from Yamaska to Ix)tbinièrc, a distance not exceeding 70 
miles, in lieu of the subsidy granted by item 27 of sec. 2 of ch. 7 of 1899.

The Minister of Railways, who introduced that legislation, 
knew that a part of the railway subsidized in 1899 had been built, 
namely from Sorel to St. Francis River, but as the payment of 
the subsidy had been made only for the ection between Sorel and
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Yamaska he had parliament to renew the subsidy from Yam—ka 
to Lotbinière, a distance of 70 miles.

It is to be noticed, also, that this subsidy is not payable to 
the South Shore R. Co., as provided by the Act of 1899, but to 
any company. That is likely due to the fact that changes were 
Ix'ing made with regard to the ownership of the railway.

By an Act passed in 1900 by the provincial legislature a new 
company called the Quebec Southern R. Co. had been incor
porated with power to acquire the railways of the United Counties 
R. Co. and the East Richelieu Valley R. Co. and with power to 
amalgamate the latter railways with the South Shore Railway.

The amalgamation took place; but on account of difficulties, 
mostly financial, a receiver was appointed and, in 1905, parlia
ment authorized the sale of the railway.

The sale took place, through the Exchequer Court, and the 
registrar sold to the new company which was formed, which is 
now the appellant company, on January 4, 1907, the property of 
the South Shore R. Co., together with all and singular rights-of- 
way, improvements, franchises and property of every kind of 
the said company including
subsidies and privileges in connection with said railways, excepting, however, 
the subsidy granted by the Quebec Government in connection with the 
Yamaska and the 8t. Francis bridges.

In 1908, parliament renewed the subsidy which had been 
voted in 1903 in the following words:—
for a line of railway from Yamaska to a point in the County of Lotbinière in 
lieu of the subsidy granted by chapter 57, 1903, section 2, item 12, not exceed
ing 70 miles.

It is pretty evident, by this new legislation, that parliament 
intended to give a subsidy not only from St. Francis River but 
also from the Yamaska River in order to cover the part which 
had been built for some years. The Govemor-in-Council was 
empowered by the Subsidy Act to make a subsidy agreement 
with any company which would build the railway between Yam
aska and Lotbinière and, as the appellant company was the only 
one authorized at the time to build a railway in that locality, a 
subsidy agreement was passed between the appellant company 
and the Government, by which a subsidy would be paid thçm 
from Yamaska to Lotbinière.

The Government paid from time to time subsidies which 
covered the 6 miles built by the South Shore Railway Co. The
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Government then considered the eontraet and the Subsidy Act as 
covering that section which had been built by the South Shore 
R. Co.

It is claimed now by the Government that the Subsidy Act 
contemplated a railway to be built and not one already built.

It seems to me that such a construction could not be put on 
the Act and on the agrément. It was well known at the time by 
the Department, it was in evidence in 1903 and 1908 that the 
section of the railway between Yamaska and St. Francis had been 
built. However, the Minister of Railways asked parliament 
that a subsidy should be paid for not from St. Francis River but 
from Yamaska.

When the matter was before parliament, there was also 
some discussion as to subsidized railways being partially built 
(p. 13482 Debates, 1907-8). So it seems to me very clear from 
the language of the statute and from the language of the subsidy 
agreement that parliament intended to vote a subsidy not only 
for the section to be built but for the part which had already 
been constructed.

It is claimed, further, by the respondent that the authority to 
grant a subsidy under the statute is not mandatory but purely 
discretionary; and the cases of Hereford It. Co. v. The Queen, 24 
Can. S.C.R. 1, De Galindez v. The King, 39 Can. S.C.R. 682; 
Canadian Pacific It. Co. v. The King, 38 Can. S.C.R. 137, are 
quoted in support of that contention.

It is to be noticed that in those cases the action was based on 
the statute and not on the contract and subsidy agreement passed 
between the Government and a railway company.

I fully recognize that the Govemor-in-Council would be ab
solutely within its discretion in refusing to pass any contract with 
the appellant company; but when they decide to pass such a 
contract, when they have exercised their discretion, then the 
contract and the statute Income binding on the Crown and the 
Crown is obliged to carry out the obligation which it contains, 
the same way as the railway company is obliged, also, to carry 
out the obligation therein contained; otherwise, it would be rather 
serious that the company would undertake under such agreement 
to construct a railway and, when the time wçuld come to make 
the payment, that the Government could say : Well, we are not 
bound to pay you.
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I may say, further, that that question was raised in the case 
of the Grand Trunk Pacific R. Co. v. The King before the Privy 
Council, [1912] A.C. 204, and the counsel for the Government 
claimed in his factum that it is open to the Government to 
evade their liability by refusing to come to an agreement or ab
staining from coming to an agreement ; but those representing the 
Government did not think it advisable to argue it before the Privy 
Council and Ixml Macnaghten, at p. 210, suggests that the 
point did not comme id itself very much to him.

For these reasons, I think the Government must pay the 
railway subsidy which the company appellant seeks to recover 
from the Government and that the judgment of the Exchequer 
Court dismissing the petition should be reversed.

It is recommended that the Crown should pay the costs of 
this Court and the Court below. Appeal allowed.

WHITE v. HEGLER.
Alberta Supreme Court, Appellate Division, Scott, Stuart and McCarthy, JJ.

June SO, 1916.

Automobiles (§ III B—215)—Liability for injuries to pedestrians 
—Failure to look.

See. 33 of the Motor Vehicle Act (Alta. Stats. 1911-12, eh. 6) throws 
upon the driver of the vehicle, in all cases of accident, the burden of 
proof that the injury did not arise through his negligence. Even where 
the plaintiff admits his own negligence in crossing a highway without 
looking, the driver of the vehicle must prove that he could not by the 
use of ordinary and reasonable care have avoided the accident which 
resulted.

[Springett v. Ball, 4 F. & F. 472, followed.]

Appeal by the plaintiff from a judgment of Crawford, J., 
dismissing an action for damages for personal injuries alleged 
to have been caused by the negligence of the defendant in knocking 
down and dragging the plaintiff with an automobile. Reversed. 

S. R. ll’oof/s, K.C., for plaintiff, appellant.
Hector Cowan, for defendant, respondent.
The judgment of the Court was delivered by 
Stuart, J.:—The facts are that the plaintiff and a friend 

named Edwards had met alxmt 8.15 or 8.20 p.m. at a bookstore 
on the north side of Jasper Ave. in the city of Edmonton, which 
store is just a few doors east of the comer of that avenue and First 
St. The night was stormy with snow and sleet and the snow 
w as soft and melting fast as it fell. They decided to go to a picture 
show which was just across Jasper Ave. on the south side and
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a little further east. They therefore walked directly across the 
street not upon a usual crossing and their course was slightly 
slanting towards the east. They had just crossed over the 
southerly street car track when the defendant’s automobile 
coming from the west struck the two of them, knocked them 
down and dragged them some 30 or 40 ft., according to the plain
tiff, according to the defendant not nearly so far, but only 2 or 
3 ft. They had been walking side by side and Edwards was on 
the right, that is, on the side from which the automobile came. 
A street car had gone west before the two left the sidewalk and 
a street car going east had just started to move eastward as they 
left the sidewalk according to the plaintiff’s statement. He saw 
no automobile going west and none coming east until he was 
struck. He admitted that he did not look westward to sec if 
any vehicles were coming before starting to cross the southerly 
half of the avenue, though he said they “might have glanced 
that way.” He said he heard none coming and saw no lights. 
The usual street lights were lit, there being two nearby. Their 
light would be to some slight extent perhaps obscured by the 
falling snow, but it is doubtful if this interfered appreciably 
with the view. Edwards said that he had looked before leaving 
the sidewalk on the north side, but would not say that he had 
looked west just as he was crossing the southerly street car track. 
Edwards was much more seriously injured than the plaintiff.

The defendant’s account of the affair is that he was going 
east on Jasper Ave. and had had to stop at the west side of First 
St. as there was a street car there going east, that there was another 
automobile ahead of him, that when the street car moved eastward 
across First St. this automobile passed it, but that he the defendant 
had not passed the street car before it stopped again on the east 
side of First St., that he, therefore, had to pull up and wait again, 
and that the street car stopped about 50 ft. east of First St., 
that he stood behind it waiting with his engine running but the 
clutch off, that when the street car started he also started but 
that the street car had gained on him and was about 10 or 15 ft. 
ahead of him when he suddenly struck the plaintiff and Edwards, 
that they were facing south when he struck them, that he did not 
see them till he struck them, that he was following the street car 
which he expected would stop at the next comer and he was run
ning his automobile close to the south rail of the street car track,
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that he was going 5 or 6 miles an hour, that from the time he started 
till the accident happened he had travelled 50 or 00 ft.; that he 
was “watching ahead expecting the street car to stop at Howard,” 
that the cause of the accident was that “they (the plaintiff and 
Edwards) came up behind this car I was following”; that there 
was another car going west at the time, that he did not see them ; 
“they came from the back of the car,” i.e.,presumably the street 
ear going east ; that as soon as he struck the men he put on the 
brakes and the car stopped at once or might have gone two or three 
feet, but that was all. He said also that his windshield was up 
and driving sleet and snow were coming against it from the 
east or north-east, and that he did not actually see the men 
come from behind the street car because he did not see them until 
they were struck.

There is a serious discrepancy between the evidence of the 
plaintiff and his friend and that of the defendant upon a point 
as to which the trial Judge made no finding, but which seems to 
me to be exceedingly important. If it be true, as the defendant 
asserts, that the street car was only 10 or 12 ft. ahead of the de
fendant's automobile when the plaintiff was struck, then it would 
necessarily follow that the plaintiff must have had to stand 
beside the street car and wait for it to pass; and even then he would 
have had to move with great swiftness to move the width of the 
street car and something more while the street car was going 
10 or 12 ft. for it was gaining on the automobile which was going 
5 or 6 miles an hour. He certainly would not stand very close 
to the street car in any case and if this account be true there is 
no doubt that the defendant’s opportunity of seeing the plaintiff 
must, for a time at least, have ceased. But the strange thing 
is that neither the plaintiff nor Edwards say anything about having 
to stop in the middle of the street to let the east bound street car 
go by. Edwards said he didn’t remember seeing any street cars 
at all, that they went straight across from Young and Kennedy’s 
to the picture gallery. The plaintiff said that a car on the south 
track, i.e., going east, had just unloaded and was starting to move 
and they stepped off the sidewalk in front of Young and Kennedy’s 
and that by the time they got to the jHiint of the accident it was 
between Howard and Macdougall, i.e., down in the next block. 
He also spoke of one proceeding west just before they left the 
sidewalk, that this car had “cleared” before they left the sidewalk
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and that the people alighting from it had also cleared from the ALTA, 
street. *S. C.

There is, therefore, presented to us a ease the facts of which white 
are neither all decided by the trial Judge nor perhaps capable '

rIEGLKIt.
of a satisfactory decision by this Court owing to the inconsistency 
in the evidence just referred to.

The trial Judge1 in dismissing the action took a view which 
he expressed in the following words:—

It seems to me that the defendant should nut he under any res|M>nsibility 
where, as here, he (i.e. the plaintiff) was crossing the avenue not at a 
street crossing, hut upon the |»ortion u|k>ii which vehicles travelled under 
high motive power and in a part of the city where vehicular traffic was heav
iest. The roadways! that point was lighted up very brightly; it was a time 
of night when traffic was not likely to be at a standstill, and weather conditions 
were such as to obscure the prospect of the defendant by reason of the action 
of the wet snow on his windshield. Of all these facts the plaintiff was well 
aware. It is greatly to the plaintiff's credit that he frankly and freely admits 
that he did not look up the avenue in the direction in which motorists would 
be approaching ami that his view of tin* avenue was not interrupted. The 
defendant denies that he saw the plaintiff until the moment of impact. lie 
also states that he was proceeding at a rate of only â or (> miles an hour. 
While I find it hard to accept this statement by reason of the fact that the car 
did not sooner stop I must at the same time have regard to the slippery state 
of the pavement and also to the fact that the wheels of the car did not pass 
over the men, two facts which seem to me clearly indicate that the car was 
not going .at an excessive rate of speed and the defendant was not driving 
recklessly. It docs not seem to me that the defendant would have been 
negligent under the circumstances had he been driving at 10 or even If» miles 
an hour. Surely the plaintiff could have avoided the accident by the exercise 
of the reasonable precaution of looking up the avenue before leaving the car 
tracks, particularly when there was no street car approaching at the time.

In effect the Judge- held that the defendant had not been 
guilty of negligence but that the plaintiff himself had been so 
guilty. Now I should have’been more satisfied with the Judge’s 
conclusion if it had appeared from his words that he had given 
full consideration to the circumstances that the defendant himself 
admitted that he had not looked otherwise than straight ahead.

It does not seem to me to be advisable that any strength should 
be added by tin- decisions of the Courts to the impression, an 
erroneous one I think, which apparently prevails in some quarters, 
that a pedestrian who chooses to exercise his undoubted right 
to cross a highway not at a regular crossing, for foot passengers 
anti does not look out for vehicles can with impunity be knocked 
down by automolfile drivers. There are cases in which a pedestrian
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even so. acting negligently can recover damages from the driver 
of a vehicle who injures him.

The subject is dealt with by Cockbum, C.J., in his charge 
to the jury in Springett v. Ball (1865), 4 F. & F. 472. In that 
case on a dark evening when the streets were greasy and slippery 
the deceased started with some hop-sacks on his back to cross a 
highway not at a regular crossing. The driver of the defendant’s 
omnibus was coming down the roadway from a bridge and there 
was an incline. The onmibus had no “skid” or brake on and 
it was for this reason, so the driver said, that he kept looking at 
his horses. A witness who was near by said he saw the deceased 
six yards off. The deceased had said in the hospital that it was 
his own fault because there was no crossing where he attempted 
to cross. Cockbum said to the jury:—

If he had not been looking at his horses he might have seen him at a dis
tance of 6 yards when he might have been able to pull up. There is evidence 
of negligence on the part of the driver conducing to the occurrence, then 
secondly, was there negligence on the part of the deceased? He admitted 
that there was in this respect—that he was crossing where there was no regular 
crossing; but that is only legally material in this respect that the driver 
might not have expected to see anyone crossing elsewhere than at the regular 
crossing and might therefore not have been so much on his guard. The 
deceased however had of course a right to pass where he pleiised. Did he do so 
carelessly and without due caution? Thirdly, even if so, the defendant 
nevertheless is liable if the driver could by the exercise of reasonable care 
have seen the /tlaintiff and avoided the accident. Men arc not to be recklessly 
or carelessly run over because they arc themselves careless. The driver was 
bound to use due and reasonable care and caution to avoid running over any
body, no matter how careless they might be. No one can doubt that, if he 
had seen the deceased in time to pull up, it would have been his bounden 
duty to do so; and he says (in effect) that he should have seen him. hut for 
his having been looking at his horses owing to the absence of a “skid.” Then 
if he could have seen the plaintiff—but for that—in time to pull up, he would 
be the cause of the accident, even though the deceased was in some degre 
careless in crossing as he did.

The result of that ease of course is immaterial, as the decision 
lay with the jury and cannot be quoted as a precedent.

I think it is the law that a pedestrian crossing not at a crossing 
and not looking and therefore being very careless would be 
entitled to damage from an automobile driver who with no ob
structed view could have seen the pedestrian at a sufficient distance 
to avoid him, but who for instance for no justifiable purpose 
kept his eyes either on his feet, on the car or on a window at the 
side of a street and so did not see the pedestrian and ran over
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him, who, in other words, did not keep a lookout to see that he 
did not run into anyone. Also an automobile driver, who does 
keep a good lookout and does see a pedestrian apparently going 
to cross his path without looking, is not entitled to go on and leave 
the rcs|>onsihility upon the pedestrian. He must use reasonable 
care, when he sees the danger, to avoid him. This last proposi- 
tion no doubt would Ik* assented to by everyone. Their respective 
legal rights in the case where they each, seeing the other coming, 
deliberately go on would dc|x*nd ]x*rhaps not upon the law of 
negligence but the law of trespass and then the strict rigiit of way 
would jxissibly have to be decided. (See Cotlerill v. Starkey, 
8 Car. & P. 091.) But to my first proposition aliove, that where 
neither is looking out as he should and a collision and injury 
occur the automobilist is liable, I imagine there would not Is- so 
ready an assent.

In Hals., vol. 21, at p. 410, it is said:—
The duty of a driver of a vehicle is not satisfied by creating a warning 

noise, and in an emergency, where either the vehicle or the foot passenger 
must alter his course to avoid collision, the driver of the vehicle doe* not 
escape liability if he cannot shew that he has tried to pull up or to one side, 
and in a note to this it is added:—

The duty may Is* based on either of two grounds, the fact that a vehicle 
is capable of moving at a greater pace than a finit passenger, or that, in the 
event of an accident it is capable of doing so much more damage.

A foot passenger cannot hurt anyone or anything unless it 
In* a mere child by a collision while walking. The driver of an 
automobile is in charge of a dangerous machine. On a city street 
there would seem to me to be no reason why an automobile driver 
should ever run into anyone except in the one case, which some
times occurs, where a pedestrian suddenly steps from the kerb 
or from behind another vehicle and gets in front of the automobile 
before its driver has any opportunity of seeing what lie is alxmt 
to do. The more crowded the street the more slowly the driver 
should go with his vehicle and whenever he runs into a pedestrian, 
whether that pedestrian is careless or not, whom he could and 
should have seen in time to avoid the collision, I think the driver 
is liable. Of course, each case must depend on its own facts, and 
what is reasonable is to Is* decided according to circumstances. 
But what should lx* declared, I think, is that the negligence* 
of the pedestrian in not looking and the fact that the driver was

AI.TA.
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not going at an excessive rate of speed do not necessarily decide 
the case in favour of the driver, as seems to have been the view 
of the trial Judge in the present instance.

It is to be remembered that in the present cast1 the burden 
of proof is upon the defendant, contrary to the general rule. 
Sec. 33 of the Motor. Vehicle Act, statutes of 1911-12, ch. 0, says:—

When any loss or damage is ineurml or sustained by any person by 
a motor vehicle, the onus of proof that such loss or damage did not arise 
through the negligence or improper conduct of the owner or driver of the 
motor vehicle shall lie upon the owner or driver of tin1 motor vehicle.

We have here a statutory recognition of the higher obligation 
as to carefulness which rests upon a driver of a vehicle driven by 
mechanical power. If his vehicle causes damage he must prove 
that it was not through his negligence or improper conduct. 
In the present vast1 it is true the plaintiff did not look and was in 
that respect négligeait, but that does not settle the matter. The 
defendant must prove that it was not his own negligence that caused 
the accident, to do which he must shew that he himself could not 
by any exercise of reasonable care have avoided the1 consequence 
of the plaintiff’s negligence.

Now in the present case the defendant either could have seen 
the plaintiff, if ht1 had looked, in time1 to avoid the accident or 
he could not. It is admitted that he didn’t look otherwise than 
straight ahead. If he could have seen the plaintiff, by looking 
at one side to see if any jierson was approaching his path, in time 
to avoid the accident, he was certainly negligent in not 
doing so because it was clearly his duty to do so and 
he cannot be said to have satisfied the onus of proving 
that the accident did not arise through his negligence. Again, 
if he could not have seen him it could only have been owing to 
one of two or perhaps three reasons. First, because of his wind
shield being up in front of his face and covered with sleet and 
snow his view was obscured. If that was the fact then he was 
negligent in going ahead practically in the dark at a rate which 
would injure any person if there was a collision. A driver of an 
automobile is not entitled to go ahead at a speed which will injure 
anyone or anything if he cannot see ahead of him. The same; 
principle will apply if his inability to see the plaintiff was due 
to the darkness of the street. This, however, is a suggestion 
quite contrary to the facts proven.
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The only other possible excuse for not seeing the plaintiff 
is that he may have stepped suddenly from a place where he could 
not be seen right in front of the automobile before the defendant 
could have time to stop. If this were the fact it would no doubt 
excuse the defendant. But the defendant only made a very faint 
attempt to suggest that the plaintiff had done something of that 
kind. Even if the plaintiff passed immediately behind the east 
bound car he would have had at least ten feet to go in full view 
of the defendant before he reached the point of collision. Yet 
the defendant says he did not see him until the actual collision. 
No doubt if it were clearly proven that the plaintiff and his com
panion did allow the east bound car to pass right in front of their 
faces while they stood waiting on the devil strip for it to go by 
and then stepped promptly forward something might be said, 
indeed j>erhaps a good deal might be said, in exoneration of the 
defendant. But this theory is quite inconsistent with the account 
of the matter given by the plaintiff and by Edwards while the 
defendant cannot say positively that this was what happened. 
He did not see the men until he hit them. There is no finding 
of the trial Judge in the defendant’s favour on this point.

In the result, therefore, I think the defendant has failed to 
prove that he could not by the exercise of reasonable care have 
avoided the accident, that is, he has failed to prove that the 
accident was not due to his negligence and under the statute he 
is therefore liable in damages.

There does not seem to have been any permanent injury 
to the plaintiff. His doctor’s bill was only $10 and the hospital 
bill $28. No doubt he suffered considerable pain and was suffering 
some still at the time, but there was nothing but external bruises 
and abrasions of the skin according to the doctor’s evidence. 
There was indeed considerable jar or shock which caused a pain 
at times but it is plain from the doctor’s evidence that there was 
no jiermanent injury. I should think $280 would be a reasonable 
amount to allow for damages.

The appeal will be allowed with costs, the judgment l>elow 
set aside, and judgment entered for the plaintiff for $280 and 
costs of the action.

ALTA.

S. C.

Appeal allowed.
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Re COLONIAL ASSURANCE Co. Ltd.
Manitoba King'* Batch, (Halt, J. April 25, 1916.

CORPORATIONS AND COMI'ANIKS (§ V F I—238) — WlNDINO-L'P — l*AID 
SllAHKHOl.DEHK AS CONTRIBUTORIES.

A fully paid-up shareholder—not liable to eontribute—may he placed 
on the list of contributories, so called, under the provisions of the 
Dominion Winding-up Act (R.8.C. ltMM*. eh. 144, sees. 34. 93), so as 
to share in any surplus of assets over liabilities.

Application to lie plnml on the list of contributories.
W. L. McLaw*, for liquidator.
F. M. Burbidge, for creditors.
W. C. Hamilton, for other parties in tenanted.
Galt, J.:—This is a motion on behalf of the Colonial Invest

ment Co., of Winnipeg, asking that they be placed on the list of 
contributories for 250 shares of fully paid-up stock of the Colonial 
Assurance Co. Ltd. The applicants have no intention of con
tributing anything to the assets of the company in liquidation, 
but they claim contribution from the holders of unpaid shares 
when the Court proceeds to adjust the rights of the contributories 
among themselves.

The motion is opjxised by counsel representing several of the 
shareholders already settled on the list in respect of unpaid shares. 
The liquidator neither supports nor opposes the motion.

The Dominion Winding-up Act is largely taken from the 
winding-up provisions of the English Companies Act 1862, but 
with many variations. Under the English Act the list of con
tributories is divided into two parts, A. and B., the shareholders 
in list A. comprising holders of shares which have not been fully 
paid up, and who arc liable to be forthwith called upon for pay
ment, while list B. consists mainly of persons who were holders 
of unpaid shares during the year prior to the winding-up, but 
who had parted with their shares prior to the winding-up. Under 
the English law persons on list B. cannot be called upon to pay 
until payment by persons on list A. has been exhausted. In 
Canada we have but one list of contributories and no liability 
attaches to jmthoiih who have parted with their shares prior to 
the winding-up. The applicants in the present case desire to 
be placed on the list of contributories in order that, in the adjust
ment of the rights of the contributories among themselves, they 
may have an equitable share of the surplus assets (if any) to be 
realized.
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The applicants file an affidavit of Charles Y. Stanier, secre
tary of the National Trust Co., Ltd., shewing that he has reason 
to believe and does believe that when the unpaid shareholders 
have paid the balances due upon their slums, there will be a large 
surplus available.

The question is, are the applicants “contributories” within 
the meaning of the Dominion Winding-up Act. Under our 
Act (ch. 205 R.S.M.) the word “contributory” is interpreted to 
mean, unless the context otherwise requires
every person liable to contribute to the assets of a company under this Act 
in the event of the same being wound up and also in all proceedings prior 
to the final determination of such persons, includes any person alleged to 
be a contributory.

The Colonial Assurance Co., Ltd., was originally incorporated 
in the Manitoba Statutes of 1889, ch. 53, under the name of 
“The Manitoba Insurance Association.” The name has since 
been changed. Under sec. 9 of the incorporation Act, 
the shareholders of a company shall not as such be held as rcsjxmsiblc or 
liable for any debts, liabilities or engagements of the company beyond the 
amount of the balance remaining unpaid ui>on their respective shares in the 
capital stock, etc.

The decisions in England under the Companies Act 1862, 
present anomalies which art1 very difficult to explain satisfac
torily. For instance, the definition of a contributory under that 
Act, as well as under ours, is expressly limited to a “person liable 
to contribute to the assets of a company under this Act.” Under 
sec. 38, sub-sec. (4) of the English Act,

In the case of a company limited by shares, no contribution shall be re
quired from any member exceeding the amount, if any, unpaid on the shares 
in rcs|>ect of which he is liable as a present or past member.
Yet it has been held in England that a holder of fully paid-up 
shares in a limited liability company is a contributory within 
the meaning of the Companies Act 1862: see lie Anglesea Colliery 
Co., L.R. 2 Eq. 379, affirmed in appeal, L.R. 1 Ch. App. 555. 
See also lie Xational Sailings Bank Association, L.R. 1 Ch. App. 
547.

The Courts of England laid great stress upon sec. 102, which 
authorizes the Court to make calls on any of the contributories 
for the time being settled on the list of contributories to the 
extent of their liability for payment of all or any sums it deems 
necessary to satisfy the debts and liabilities of the company, 
and the costs, charges and expenses of winding it up, and for
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the adjustment of the rights of the contributories amongst them
selves, and it may, in making a vail take into consideration the 
probability that some of the contributories u|K>n whom the same 
is made may partly or wholly fail to pay their respective portions 
of the same.

It was reasoned from this and other ixirtions of the Act that 
a fully paid-up shareholder should have a right to share in any 
surplus assets of the company and that such right could not be 
recognized unless he were placed upon the list of contributories. 
The provisions of our Winding-up Act are similar in this respect 
to the English Act. In both cases if the words “or members” 
had been inserted after the word “contributories,” in the clauses 
authorizing the adjustment of the rights of contributories amongst 
themselves, there would not have been the same necessity for 
judicially construing the word “contributories” to mean exactly 
the reverse1 of what its definition expresses.

In the Anglesea case a call had been made by liquidators 
upon certain contributories, holders of partly paid stock, in order 
to place them on the same footing as the fully paid shareholders. 
As a matter of fact, the fully paid shareholders were not on the 
list of contributory's at all, and, so far as the rei>orts show, never 
asked to be placed upon such list, yet their rights as contribu
tories were recognized.

The next anomaly I would point out is this, that although 
the holder of fully paid share's has been decided to be a contribu
tory, yet it has also been decided that he is not liable to be settled 
on the list. See lie Marlborough Club Co., L.R. 5 Eq. 3ti5, and 
Anderson's case, 7 Ch. D. 75.

The legal result of these decisions which is expressed in Palmer 
on Company Precedents (1912), part 2, p. 5G5, is this:

A holder of fully paid share# was held to he a “contributory” within the 
meaning of the Act of 1862, and entitled to be placed on the list if lie sees a 
chance of a surplus: See Anglesea Colliery Co., su/tra, but he cannot be placed 
on the list of contributories, against his wish: See Marlborough Club Co., 
supra.

One would infer from the decision in the Anglesea case that 
every existing member of the company ought to be placed on the 
list; the unpaid shareholders because of their liability to con
tribute to the assets of the company (pursuant to the definition) 
and the fully paid shareholders because of their right to have a
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call made for their benefit upon the unpaid shareholders (under 
sec. 102 of the English Act).

It sometimes happens in England that shareholders bind 
themselves in their articles of association to certain contributions 
over and above the amounts due u|>on their shares. In such 
cases one can readily see why a fully-paid shareholder may be 
subject to further liability and thereby fulfil the requirements 
of the definition. An instance of this may bo seen in Maxwell's 
case, Jj.R. 20 Eq. 585. Such a liability in Canada would be 
rare owing to the absence in most provinces of any necessity for 
articles of association. No such liability, however, appeared in 
the Anglesea case.

Under sec. 03 of our Act (R.K.C. 1000 eh. 144),
the Court shall distribute among the jicrsons entitled thereto any surplus that 
remains after satisfaction of the debt ami liabilities of the company, and the 
winding-up charges, costs and excuses, ami unless otherwise provided by 
law or by the Act, charter or instrument of incorporation, any pro|»erty or 
assets remaining after such satisfaction shall be distributee! among the 
members or shareholders according to their rights and interests in the com
pany.
This would seem to eliminate any necessity for treating a fully 
paid shareholder as a contributory.

The amount unpaid on the shares of ti company is certainly 
part of its assets, and under sec. 34 (h) of the Dominion Act the 
liquidator may “do and execute all such other things as are 
necessary for winding-up the affairs of the company and distribut
ing its assets.”

But the English Act, sec. 133, contains the following very 
similar provision:

Sub-sec. (1): The pro|M*rly of the company shall be applied in satisfaction 
of its liabilities, pari passu, and, subject thereto, shall, unless it be otherwise 
provided by the regulations of the company, be distributed amongst the com
pany's members according to their rights and interests in the company.

Tested by the definition both in the English Act and in our 
Dominion Act, a fully-paid shareholder with no further liability 
cannot, without an abuse of language, be said to be a contributory. 
Tested by the decisions in England, based upon the intention of 
the legislature1, as inferred by the Judges from other portions 
of the Act, a fully paid shareholder is a contributory.

These decisions have been in force* for a gre*at many years 
nnel have been accepted as a correed interpretation of the English 
Act. The Dominion Winding-up Act contains variations of 
more or less importane*e*, but quite insufficient, in my opinion, to
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1 must, therefore, hold that the Colonial Investment Co., 
of Winnipeg, as fully paid shareholders in the Colonial Assurance 
Co., Ltd., are contributories and, therefore, entitled to Ik* placed

Galt. J. upon the list as they request.
The costs of all parties will he paid out of the assets of the 

company. Application granted.

ONT. Re COLE.

8.C. Ontario Sujtreme Court, Falwnbridge, C.J.K.B. March 6, 1916.

1. Insurance ( 6 IV B—171)—Change of beneficiaries—When exclusive
PROPERTY OF WIFE—STATUTORY PREFERRED CLASS—-POWER To 
CHARGE FOR INCUMBRANCES.

Insurance |x>lieies effected by a wife U|>on the life of lier husband, or 
by the husband for the benefit of his wife, wherein the wife is designated 
as the "assured" arc contracts with the wife, and therefore her absolute 
»ro|>erty, which cannot be affected by the declaration or will of the hus
band; but |K>licie8 effected by the husband for the benefit of his wife 
create a trust in favour of the wife, though the husband may by his 
will alter the trust, by cutting her interest down to a life estate and may 
direct the insurance in favour of any of the class of preferred bene
ficiaries mentioned in the Insurance Act (Ont), see. 17K (1). He cannot, 
however, charge the insurance funds with the payment of incumbrances 
on his real estate.

IR.H.O. 1914. eh. 183, sees. 109, 171, 178, applied.]
2. Insurance (§ IV B—170)—Change of beneficiaries by will—Huffi-

A bequest of “all the life insurance due me" is a sufficient declaration 
under see. 171 (5) of the Insurance Act (K.S.O. 1914. eh. 183) to change 
the beneficiary designated in the (Mtlicy.

[Judgment of Riddell, J., in lie Hauler anil Canadian Order of Foresters, 
28 D.L.H. 424. at 431. followed.)

8 internent. Motion by William H. Dingle, executor of Wilmot H. Cole, 
deceased, and by Cordelia E. Dingle, daughter of the deceased 
and administratrix of the estate of her mother, also deceased, 
upon originating notice, for an order determining certain questions 
arising upon the will and codicil of Wilmot H. Colo, in regard 
to certain policies of life insurance.

The testator died on the 13th December, 1915; his wife pre
deceased him, dying on the 9th October, 1915. The daughter, 
Cordelia E. Dingle, a son, George M. Cole, and a son of a deceased 
son, survived.

There were sue policies of life insurance; particulars with 
regard to them arc given in the judgment below.

The questions for determination were: whether the will and 
codicil amounted to a declaration within the meaning of the
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Ontario Insurance Act, R.S.O. 1914, ch. 183*; and, if not, to ONT- 
whom the moneys due under the policies should l>c paid. s. C.

Af. M. Brown, for applicants. Re"colb.
J. A. Hutcheson, K.C., for the son and grandson of testator.
Falconbridge, C. J. K. B.t—The late Wilmot H. Cole nimbrida*, 

died on the 13th December, 1915; his wife, Jane Adelaide 
Cole, predeceased him, dying on the 9th October, 1915. They 
had three children: (1) Eugene M. Cole, who died leaving a sole 
child; (2) George M. Cole; and (3) Cordelia E., wife of William 
H. Dingle—illustrated as follows:—

*The following provisions of the Act bear on the questions raised upon 
the motion.

•Sec. 109. -( 1) It shall be necessary for the validity of a contract of insur
ance that the beneficiary under it, if he is not the person on whose life the in
surance is effected, or tfie parent, or bond Jide donee, grantee or assignee, or a 
person entitled under the will of such person, or by operation of law. shall have 
at the date of the contract a pecuniary interest in the duration of the life or 
other subject insured, but any otherwise lawful contract of annuity upon life 
shall not require for its validity that the annuitant has or at any time had an 
insurable interest in the life of the nominee.

Sec. 171.—(3) The assured may designate the beneficiary by the contract 
of insurance or by an instrument in writing attached to or endorsed on it or 
by an instrument in writing, including a will, otherwise in any way identifying 
the contract, and may by the contract or any such instrument, ami whether the 
insurance money has or has not been already ap|Miintcd or ap|Mirtioned, from 
time to time appoint or apportion the same, or alter or revoke the benefits, or 
add or substitute new beneficiaries, or divert the insurance money wholly or 
partly to himself or his estate, hut not so as to alter or divert the benefit of 
any j>erson who is a beneficiary for value, nor so as to alter or divert the benefit 
of a person who is of the class of preferred beneficiaries to a person not of that 
class or to the assured himself or to his estate.

Sec. 171.—(5) Where the declaration describes the subject of it as the 
insurance or the policy or |x>licies of insurance or the insurance fund of the 
assured, or uses language of like inqxjrt in describing it, the declaration, al
though there exists a declaration in favour of a member or members of the 
preferred class of beneficiaries, shall operate upon such policy or policies to 
the extent to which the assured luis the right to alter or revoke such last men
tioned declaration.

Sec. 178.—(1) Preferred beneficiaries shall constitute a class and shall .
include the husband, wife, children, grandchildren and mother of the assured, 
and the provisions of this and the following three sections shall apply to con
tracts of insurance for the benefit of preferred beneficiaries.

Sec. 178.—(2) Where the contract of insurance or declaration provides 
that the insurance money or part thereof, or the interest thereof, shall be for 
the benefit of a preferred beneficiary or preferred beneficiaries such contract or 
declaration shall, subject to the right of the assured to apportion or alter 
hereinafter provided, create a trust in favour of such beneficiary or beneficiaries, 
and so long as any object of the trust remains the money payable under the 
contract shall not be subject to the control of the assured, or of his creditors, 
or form part of his estate, but this shall not interfere with any transfer or pledge 
of the contract to any person prior to such declaration.

Sec. 178.—(7) If one or more or all of the designated preferred beneficiar
ies, whether an apportionment has been made or not, die in the lifetime of the 
assured or if a sole preferred designated beneficiary dies in his lifetime, he may 
by a declaration provide that the share or shares of the person or persons so 
dying shall be for the benefit of the assured or of his estate or of any other 
person, whether or not such person belongs to the preferred class; . . .
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Wilmot H. Cole —■
«/». Dee. 13, 1915. |

Jane Adelaide Cole
ob. Oct. 9, 1915.

Re Cole. 1
Eugene M. Cole

n r
Geo. M. Cole Cordelia 1'.. (administratrix

laleonbridge,
C.J.K.B. ob.

Wilmot L. .Cole

Jane Adelaide) 
md. Wm. H. Dingle,

executor of testator.

There were six policies of insurance on the life of testator, viz.:
A. Policy for $1,000, January 6, 1864, effected by Jane Ade

laide Cole on the life of her husband, the testator.
B. Policy for $2,000, February 21, 1871, by testator on his 

own life “for the benefit of his wife, Jane Adelaide Cole.”
C. Policy for $5,000, September 15, 1874, by testator on his 

own life “for the Inmefit of his wife, Jane Adelaide Cole.”
D. Policy for $2,000, December 31, 1868, by testator “for 

the benefit of Jane A. Cole,” but the company “promise and 
agree to and with the said assured, her executors ... to pay 
to the said assured, her executors . . . the sum insured.”

E. Policy for $500, December 23, 1883, the O.F.R.A. of 
Canada “agrees to pay to Jane A. Cole, wife, or her heirs or 
assigns,” but it is clear that the agreement is not made with the 
wife, but with the husband, “the member herein insured.”

F. Policy for $1,000, December 21, 1883, in similar terms to 
those of E. By a will made on the 17th October, 1914, the tes
tator made the following provisions:—

“I give and devise all my real and personal estate . . .
“1. To my executor in trust for the use of my wife, Jane 

Adelaide Colo, during her natural life, all my estate, real and 
personal, my said executor to collect all the life insurance, rents, 
interest and accounts due me at my death and with this money 
first pay off the incumbrances, if any, on my real estate except 
balance of monthly payment mortgage to the Brockville Loan 
and Savings Company on west part of lot No. 18 in block 44 in 
the town of Brockville, which balance is to be paid from the 
rents from the projicrty as the monthly payments become due. 
My executor must keep the different buildings in a good state of 
repair and insured, and pay, out of the balance of rents and 
interest, all or any jwrtion therœf to my said wife for her own use 
or maintenance, she to reside where she may see fit or choose to 
make her home, her comfort and welfare to bo a first charge on 
my estate.”
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2. Devise of pertain land after death of wife.
3. “ “ other “ “

5. Bequest of promissory notes. 0. Specific bequest.
7. Specific h<-quest. 8. S|H*cific ln-quest.
And the residuary clause, “All the rest residue and remainder 

of my property real and personal I give and devise to my daughter 
Cordelia E. Dingle.”

After the death of his wife, he made a codicil, of which the 
inqwrtant parts are as follows: “As my beloved wife Jane Adelaide 
Colo departed this life on October 9, 1915, the portion of my said 
will referring to her will no longer be operative.”

William H. Dingle is the executor of the will of the testator, 
and his wife, Cordelia E. Dingle, is the administratrix of her 
mother’s estate.

The questions for determination on this application are:—
1. Does the will or the codicil to the will of the said Wilmot 

H. Cole, deceased, constitute a declaration within the meaning of 
the Ontario Insurance Act whereby the moneys due and owing 
under the several insurance policies on the life of the said W. H. 
Cole, deceased, should be paid to the executor of the said W. H. 
Cole to be by him applied, firstly, in payment of the incumbrances 
on the real estate as provided in clause 1 of said will, and, secondly, 
to pay over the balance, if any, to Cordelia E. Dingle pursuant to 
the residuary clause; of the said will?

2. If the confirmation of the will by the said codicil does not 
constitute a declaration within the meaning of the Ontario 
Insurance Act, so that the moneys under the several policies on 
the life of the said testator belong to his estate to l>c distributed 
according to the terms of his will, then to whom are the moneys 
due and owing on the said several policies payable?

As to policy A., the contract is with Jane Adelaide Cole, and 
not with her husband—and it was therefore the proi>crty of 
Mrs. Cole absolutely; it is not a policy on the life of the husband 
under secs. 171 and 178 of the Ontario Insurance Act, R.S.O. 
1914, ch. 183—it comes under sec. 169; accordingly, the will 
and codicil of the husband cannot affect it.

So too, policy D. is a contract “with the said assured, her 
executors,” etc., to pay to the said assured, her executors, etc. 
This is, therefore, not a contract with the husband, but with

ONT.
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the wife, and she it is who is called the “assured;” accordingly, 
the will and codicil cannot affect this policy.

Policy B. is explicitly an insurance by the husband for the 
benefit of his wife, Jane Adelaide Cole, and therefore comes under 
secs. 171, 178.

Policy C. is in the same case.
Policy E. is a contract “to pay to Jane A. Cole, wife, or her 

legal representatives . . but it is a contract with the hus
band, not with the wife, and therefore it comes under secs. 171, 178.

Policy F. is in the same case.
The same considerations govern the four policies B., C., E., F.
Section 178 (2) creates in these a trust in favour of the wife, 

unless and until a declaration is made under sec. 171 (3), and in 
no case can the policy be diverted from the class of preferred 
beneficiaries except in cases such as are provided for in sec. 178 (7).

Accordingly, at the time the will was made, the insured could 
have altered the trusts of these four policies by giving the benefit 
to those of or one or more of the preferred class mentioned in 
sec. 178 (1); but, unless and until such alteration should be 
legally effected, the wife was entitled to the benefit of the policies.

It wras argued with great wealth of authority that the words 
of the will “all the life insurance,” etc., were not sufficient under 
the Act. Probably that is so, had there been no change in the 
legislation. But a change was made after the decision of the 
cases cited on the argument, viz., in 1912 by 2 Geo. V. ch. 33, 
sec. 171 (5), now R.S.O. 1914, ch. 183, sec. 171 (5), which seems 
to have been overlooked by counsel.

This has been very recently discussed by the Appellate Divi
sion in Re Boeder and Canadian Order of Chosen Friends (1916), 
28 D.L.R. 424. I have procured full copies of the judgments 
in that case, and find all the previous cases there discussed in the 
judgment of my brother Riddell, which I adopt and to which I 
have nothing to add.

The effect of that decision is, that a bequest of “all my insur
ance that I may have and in force at the time of my death” is 
a sufficient declaration by will to change the beneficiary of such 
policies. Here the words are not quite the same, but they arc 
“language of like import” (sec. 171 (5) ), and it must be held 
that, so far as the form goes, the declaration is effective.

The effect of the declaration is to take away from the wife
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the corpus of the proceeds of the policies and to give her only a life 
interest in these proceeds—the corpus is not in terms disposed of.

But the deceased created a fund in part comj)osed of these 
policies, and, disposing of a life interest in it, he has added “all 
the rest, etc., I give to my daughter Cordelia E. Dingle.”

The case is not unlike that of lie Edwards (1910), 22 O.L.R. 
367, except that there the corpus was given to persons not in the 
preferred class—and it was on that ground that it was held that 
the testator had not the power to change the beneficiaries as 
he had intended : see pp. 368-9. Had the corpus been given to 
some one of the preferred class, of course the change would 
have been held effective.

I am of opinion, on the whole, that the declaration in and by 
the will was effective to change the beneficiary, so that, had his 
wife survived him, she would have taken for life, and the corpus 
would have gone to the daughter.

As to the codicil, there is simply a statement of fact as the tes
tator understood it; at the most there was a revocation of the 
trust for life of the proceeds of the policies, without affecting 
or purporting to affect any other disposition or the rights of any 
other person.

We are not to read such documents too subtly, but to see what 
the testator meant—and it would be a great stretch to hold that 
the testator meant by such a clause to take away the corpus of 
the insurance fund from his daughter without even naming her. 
The terms of the will do not compel me so to hold ; I decline to do so.

The attempt of the testator to charge the insurance fund with 
the payment of incumbrances is, of course, wholly ineffective.

In the result, the wife’s estate is held entitled to the two 
policies A. and D.—the daughter, Mrs. Dingle, to the other four, 
without diminution to pay incumbrances.

In the view I take of the law, the case does not come under 
sec. 178 (7), as the beneficiary who predeceased the testator had 
only a life estate.

Of the policies belonging to the estate of the wife, the estate 
of the husband will, of course, be entitled to his proportionate part.

As the case is decided upon the judgement in Re Boeder and 
Canadian Order of Chosen Friends, delivered but a few days ago, 
costs of all parties may come out of the four policies; no reason 
exists for saddling the other two with costs.
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SITKOFF v. TORONTO R. CO.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., and 

Riddell, Lennox and Masten, 7.7. February 18, 1918.

Street railways ( $ III B—33)—Collision with person 
crowing street — Signals — Proximate cause.] — Appeal by the 
plaintiff from the judgment of Falconbridge, C.J.K.B., 
at the trial with a jury at Toronto, dismissing an action 
brought under the Fatal Accidents Act to recover damages for 
the death of the plaintiff’s husband, caused by his being struck 
by a ear of the defendants, the plaintiff alleging negligence on 
the part of the defendants’ servants operating the car. Affirmed.

J. M. (iodfrey, for appellant.
D. L. McCarthy, K.C., for defendants, respondents.
Meredith, C.J.C.P.:—The single question involved in this 

appeal is, whether there was any evidence adduced at the trial 
upon which reasonable men, acting conscientiously, could find 
that the real cause of the death of the plaintiff’s husband was the 
actionable negligence of the defendants.

The learned Chief Justice, who presided at the trial, ruled that 
there was not, and accordingly dismissed the action; but ruled also 
that the jury should assess the damages, upon the understanding 
or arrangement that, should his ruling be reversed upon appeal, 
the direction for the dismissal of the action should be set aside, 
and that, instead, judgment should be entered for the plaintiff 
with damages in the amount assessed by the jury.

I agree with the learned Judge in his ruling that there was no 
case to go to the jury; but feel bound to add that the provision 
for entering judgment for the plaintiff if that ruling had been wrong, 
whether that provision was made on a voluntary consent or not, 
was unfair to the defendants. Why should they be deprived of 
their right to go to the jury; and what difference could it make 
if, as the case was going to them anyway—on the question of 
damages—they should pass on the question of liability also? 
The defendants had an undoubted right to the Judge’s ruling; 
and the price of that ruling should never be the loss of the right 
to a trial on the facts if the Judge’s ruling turned out to be wrong.

No substantial loss of time, and no injustice or even inconven
ience, need have arisen from giving the defendants then their 
right to go to a jury some time before being condemned in heavy
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damages. If it were thought that anything said by the Judge on 
the motion to dismiss the action might have some effect on the 
jury, it would be a simple matter to let the jury retire during the 
discussion, or for the Judge to take care in the discussion of it 
not to say anything that could by any chance l>e prejudicial to 
either party. But in this case the parties are bound by the 
arrangement made at the trial, and I mention the subject in the 
interest of the administration of justice generally, only; it seeming 
to me to be plain that a defendant in such a case should lie pre
cluded only from, in any case, demanding a new trial because only 
of the nonsuit being set aside1.

At the trial, the driver of the car which is said to have caused 
the man’s death was called and examined as a witness for the 
plaintiff. No evidence was given in the defendants’ behalf. The 
driver testified that all the care that was possible, under the cir
cumstances, on his part, was taken; and to reckless or stupid 
want of care on the part of the man who was killed, want of care 
which directly caused his death.

No other eye-witness of the accident was called, though there 
were passengers in the car some of whom must have seen it, and 
I cannot but think could have been found if diligently sought. 
Other witnesses were called who proved that the car ran a very 
considerable distance after the man was struck.

Several witnesses were called who testified that they did not 
hear any sound of the gong of the car; but not one of them was 
asked or ventured any opinion on the question whether they would 
have heard it if it had rung; on the contrary, some of them volun
teered a statement of their inattention. The driver testified 
positively and particularly that he did sound the gong; and lastly 
one witness, in answrer to questions of counsel for the plaintiff, 
testified that she was one of the passengers on this car, and that 
another passenger “jumped up and hollered, ‘Why don’t you look 
where you are going?’” and that “he stood up and he screeched 
profane language, and he hollered, ‘Why don’t you look where 
you are going?’” immediately before the accident.

It is contended for the plaintiff that there was evidence upon 
which reasonable men could find that the gong w as not sounded ; 
but that is not so, it would not be so if the testimony of the plain
tiff’s witness, the driver of the car, that it did sound and that that
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he knows because he sounded it himself, had been given for the 
defendants instead of the plaintiff. If the plaintiff wished to make 
some reasonable evidence out of the testimony of the inattentive 
witnesses who did not hear, he might have asked if they w ould have 
heard the gong had it been sounded; but that question was not 
asked; and when counsel, of very considerable experience in 
this class of cases, abstains from asking such a question in such 
circumstances, especially when he is also the plaintiff's solicitor 
in the action, there can be no doubt the asking would not have 
helped but wrould have harmed the plaintiff's case.

Then it is said that the jury might believe the testimony of 
the driver that he could have stopped the car in a distance of about 
80 feet, and disbelieve all else to which he testified ; and then, 
having regard to the distance the car ran after the man was struck, 
might find that he was really not looking out at all, but, going at 
high speed, blindly ran the man down. But it is equally true 
that any one could make several other patch-work theories with 
quite as much—if one can apply the word “much" to them— 
foundation in fact; losing sight of this fact, among others, that 
there was no evidence except that of the driver concerning the 
manner in which the man came to the place of collision, and that 
evidence is that he came in a grossly negligent manner, a manner 
which was the true cause of his death. It would not be enough 
to prove a negligent driving of the car. It must be proved, not 
taken for granted, that that was the cause of the accident. There 
was at the trial, and now is, no contention that there can be any 
recovery on the ground of negligence in the speed of the car. 
Counsel for the plaintiff put his position in that respect, in answer 
to a question of the Judge, “Have you any evidence of excessive 
or dangerous speed?" thus: “No; I do not think 8 or 10 
miles an hour wras excessive and dangerous." And the distance 
that the car ran after the accident is not necessarily inconsistent 
with the driver’s testimony; he does not say that the brake was 
retained at emergency position after the collision, nor is it unlikely 
that it would be released.

Then the story of the excited passenger’s warning is against 
the plaintiff, indeed strongly corroborates the driver’s testimony; 
and it is hardly reasonable to suggest now that the w'ords might 
have been meant for the driver, especially after the entire absence
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of any effort on the plaintiff's behalf to connect them, through the 
witness, with him.

It is quite true, and well it is that it is true, that the old-time 
theory that the party putting a witness in the witness-lwx to 
testify in his l>ehalf accredited him, is well worn out; yet it is 
not to be forgotten that the driver was the plaintiff's witness, and 
that, admittedly, the plaintiff cannot recover unless some credit 
is given to his testimony.

If, in all the circumstances of this case, it can be said that 
reasonable men, acting in good faith, could base a verdict of SI ,200, 
and incidentally find the driver guilty of manslaughter, upon the 
evidence adduced in this case, I prefer to he classed among the 
unreasonable. How could, not only any reasonable- but indeed 
any sane- man, from the fact that a man was killed by a car that 
might have been stopped in 80 feet but was not until it had 
gone twice that distance, upon his oath of office find that the death 
wras not a mere accident, or was not caused by the man’s own 
negligence*, but was causeel by the negligence of the* driver, when 
excessive si»ced and failure to sound the gong are ne)t proved; 
and upon that fineling comped the defendants to pay SI,500 
or more? And I elesire to add again my condemnation of a course 
tex) commonly adopted, of giving as little evidence as possible for 
fear of eliciting something unfavourable, having no faith in the 
facts, having faith anel hope* only in winning the sympathy of the 
jury—instead of, with reasonable* fairness to Judge* anel jury, 
endeavouring with some elegree* of sincerity to reveal, not conceal, 
the truth.

No case* of “ultimate negligence” was ever suggested ; the 
running on after the collision was relied upon only as evidence of 
not looking out and so not seeing the man. There was no evi
dence that running on, instead of stopping immediately, was 
improper; it may have been safer for the man on the “fender” 
than a powerful application of the brakes, which might have dis
lodged him only to be run over.

Recent cases in the higher Courts of England and in the Su
preme Court of Canada are much relied on in this case, as in all 
other cases in which it is sought to get to a jury without any 
reasonable evidence upon which they could find in the way de
sired; and we are impressively told that a jury have a right to draw
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inferences, and that this case or that case is stronger than, or as 
strong as, or nearly as strong as, some case decided in one of those 
Courts; forgetful of these two things, that it is as old as the law 
that a case may be established on circumstantial evidence; and 
that no ease decided on its facts is an authority for a finding of 
fact one way or other in any other case to be decided on its facts, 
however helpful the reasoning in it may be; that no two cases 
can be quite alike in all their facts and circumstances; and that 
the one question in all such cases as this must be: could reasonable 
men, upon the evidence adduced m it, find that the proximate cause 
of the injury done was the defendants’ negligence?

There is a well-defined and unmistakable boundary between 
the province of the Court and that of the jury in all such cases as 
this; and the interests of justice require to-day, just as much as 
they did in the days of Erie, C.J.—see Cotton v. Wood, 8 C.B.N.S. 
508—that the right and duty of the Courts to determine whether 
there is evidence upon which reasonable men could find, before 
letting any case go to a jury, should be always exercised, that no 
surrender or invasion of either province should be permitted, 
however difficult it may occasionally be to tell on which side of 
the line some exceptional case may be. Reasonableness— 
whether it is called a question of law or of fact—such as this 
“ belongeth to the knowledge of the law, and is therefore to be 
decided by the Justices.”

I would dismiss the appeal.

Riddell, J.:—I agree.

Masten, J.:—The facts in this case have been set forth in 
the reasons for judgment of the Chief Justice (supra) and of Mr. 
Justice Lennox (infra), and I do not pause to restate them.

Down to the moment when the car struck the deceased I find 
no evidence proper to be submitted to a jury. In the course of 
developing her case, the plaintiff is obliged to call witnesses whose 
testimony at the least makes it entirely uncertain whether the 
accident in question was due to the fault of the street railway 
company or to the fault of the deceased, and in fact makes it 
look rather as if the deceased walked into the street car.

That api>ears to bring the case, as regards the original collision,
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within the decision of Wakelin v. London and South Western R.W. 
Co. (1886), 12 App. (’as. 41. I refer especially to the remarks 
of Lord Watson at p. 48 and to the remarks of Bowen. L.J., as 
reported in [1896] 1 Q.I1. at p. 193, note.

The plaintiff, having given evidence of a state of facts which is 
equally consistent with the collision having l>een caused by (in 
the sense that it could not have occurred without) her husband’s 
own negligence as by the negligence of the defendants, does not 
prove that it was caused by the defendants’ negligence. But after 
the collision it seems to me that a new negligence arose on the part 
of the street railway company, and that in respect of such new 
negligence the deceased, carried helplessly on the fender, was not 
guilty of any contributory negligence.

A man is killed; it is proved that the car, travelling at 10 or 
12 miles i>er hour, struck him, that on l>eing struck he fell on the 
fender in front of the car with his head to the east, that after the 
collision the car travelled not less than 100 feet and not more than 
200 feet Indore stopping, that the car should have been stopped 
within 80 feet of the collision, that the deceased was found, when 
the car stopped, with parts of his person, including his head, 
under the fender. How far he had lx»en pushed forward in that 
position does not appear. The car could have lx*en stop|H*d much 
sooner, and the failure to do so was evidence of negligence. Under 
these conditions, I think it would (but for the circumstance here
after to l>e mentioned) be the duty of the trial Judge to leave it 
to the jury to say whether the death of the deceased was occa
sioned by this negligence of the defendants. I think there was 
evidence from which such negligence might have been inferred. 
1 do not say that, acting as a juryman, I would have inferred it, 
but another might reasonably have done so.

It seems to me plain that if a jury found such ultimate negli
gence on the part of the street railway company, and that it 
occasioned the death of the deceased, the original contributory 
negligence on the part of the deceased, by walking into the street 
car, would not prevent a recovery by the plaintiff.

I refer to the recent decision of the Privy Council in the case 
of Loach v. British Columbia Electric R.W. Co., rendered on the 
26th July, 1915.* In that case, one Sands drove a cart on to a

•This rase is now reported in 23 D.L.R. 4, [1916] A.C. 719.
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level crossing, and neither saw nor heard the approaching car till 
he was close to the rails and the car was nearly on him. At that 
time, with a loaded waggon and horses going two or three miles 
an hour, nothing could possibly have been done to avert the 
accident. Sands was guilty of negligence in not looking out to 
see that the mad was clear. Sands was killed, and his adminis
trator sued the railway company. In delivering the judgment of 
the Court, Lord Sumner says:—

“The car knocked cart, horses, and men over, and ran some 
distance beyond the crossing before it could be stopped. It 
approached the crossing at from 35 to 45 miles an hour. 
The driver saw the horses as they came into view from behind 
a shed at the crossing of the road and the railway, when 
they would be 10 or 12 feet from the nearest rail, and he at 
once applied his brake. He was then 400 feet from the 
crossing. If the brake had been in good order it should have 
stopped the car in 300 feet. Aj>art from the fact that the 
car did not stop in time, but overran the crossing, there was 
evidence for the jury that the brake was defective and inefficient 
and that the car had come out in the morning with the brake in 
that condition. . . .

“Clearly if the deceased had not got on to the line he would 
have suffered no harm, in spite of the excessive speed and the 
defective brake, and if he had kept his eyes about him he would 
have perceived the approach of the car, and would have kept out 
of mischief. If the matter stopped there, his administrator’s 
action must have failed, for he would certainly have been guilty 
of contributory negligence. He would have owed his death to 
his own fault, and whether his negligence was the sole cause or 
the cause jointly with the railway company’s negligence would 
not have mattered. . . .

“ If the jury accepted the facts above as stated, certainly they 
well might do, there was no further negligence on the part of Sands 
after he looked up and saw the car, and then there was nothing 
that he could do. There he was, in a position of extreme peril 
and by his own fault, but after that he was guilty of no fresh 
fault. The driver of the car, however, had seen the horses some 
perceptible time earlier, had duly applied his brakes, and if they 
had been effective, he could, as the jury found, have pulled



29 D.L.R.1 Dominion Law Reports.

up in time. Indeed, he would have had 100 feet to spare. If 
the car was 150 feet off when Sands looked up and said ‘Oh/ 
then each had the other in view for 50 feet before the ear 
reached the point at which it should have stopped. It was 
the motorman’s duty, on seeing the peril of Sands, to make a 
reasonable use of his brakes in order to avoid injuring him, al
though it was by his own negligence that Sands was in danger. 
Apparently he did his best as things then were, but partly the bad 
brake and partly the excessive speed, for both of which the ap
pellants were responsible, prevented him from stopping, as he 
could otherwise have done. On these facts, which the jury were 
entitled to accept and appear to have accepted, only one con
clusion is possible. What actually killed Sands was the negligence 
of the railway company, and not his own, though it was a close 
thing. ...

“The consequences of the deceased’s contributory negligence 
continued, it is true, but, after he had looked, there was no more 
negligence, for there was nothing to be done, and, as it is put in 
the classic judgment in Tuff v. Harmon (1858), 5 C.B.N.S. 573, 
at p. 585, his contributory negligence will not disentitle him to 
recover ‘if the defendant might by the exercise of care on his part 
have avoided the consequences of the neglect or carelessness of 
the plaintiff/”

And Lord Sumner then quotes with approval the following 
passages from the judgment of Anglin, J., in Brenner v. Toronto 
R.W. Co. (1907), 13 O.L.R. 423:—

“ Again, the duty of the defendants to the plaintiff, breach of 
which would constitute ‘ultimate’ negligence, only arose wrhen her 
danger was or should have been apparent. Prior to that moment 
there was an abstract obligation incumbent upon them to have 
their car equipped with efficient emergency appliances ready and 
in condition to meet the requirements of such an occasion. Had 
an occasion for the use of emergency appliances not arisen, failure 
to fulfil that obligation would have given rise to no cause of action. 
Upon the emergency arising, that abstract obligation became a 
concrete duty owing to the plaintiff to avoid the consequences 
of her negligence by the exorcise of ordinary care, breach of which 
would constitute actionable negligence. Up to that moment 
there wfas no such breach of duty to the plaintiff. In that sense
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__ the failures of tho defendants to avoid the mischief, though the
s. C. result of an antecedent want of care, was negligence which oc

curred, in the sense of Incoming operative, immediately after the 
duty, in the breach of which it consisted, arose. It effectively 
intervened between the negligence of the plaintiff and the haj>- 
pening of the casualty ” (pp. 437, 438).

“Hut there is a class of cases where a situation of imminent 
peril has been created, either by the joint negligence of both 
plaintiff and defendant, or, it may be, by that of the plaintiff 
alone, in which, after the danger is or should be apparent, there 
is a period of time, of some perceptible duration, during which 
both or either may endeavour to avert the impending catastrophe. 
... If, notwithstanding the difficulties of the situation, 
efforts to avoid injury duly made would have been successful, 
but for some self-created incapacity which rendered such efforts 
inefficacious, the negligence that produml such a stab» of disa
bility is not merely part of the inducing causes- a remote cause 
or a cause merely sine qua non—it is, in very truth, the efficient, 
the proximate, the decisive cause of the incapacity, and therefore 
of the mischief. . . . Negligence of a defendant incapacitat
ing him from taking due care to avoid the consequences of the 
plaintiff's negligence, may, in some cases, though anterior in |>oint 
of time to the plaintiff’s negligence, constitute ‘ultimate’ negli
gence, rendering tho defendant liable notwithstanding a finding 
of contributory negligence of the plaintiff . . (pp. 439, 440).

It seems to me that these observations apply in the present 
case to the occurrences which took place l>etween the time when 
the deceased fell helpless across the fender, and the time when 
the car was finally stopped at Queen street.

The difficulty, however, in the plaintiff's way, is that it does 
not appear when or where the plaintiff's husband received the 
injury from which he died. That injury might have occurred: 
(1) when he was struck by the car; (2) during the progress of the 
car before it could be stopped, that is, within 80 feet of the 
collision; (3) while the car was still proceeding after it should 
have l>oon stopped, that is, at a point more than 80 feet past 
the |x>int of collision.

Only in the last event would the defendants be liable.
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No evidence was given or could be given as to the place on the 
street where the fatal injury happened. The onus was on the 
plaintiff to shew that the injury was the result of the defendants’ 
negligence, and of this I think there was no evidence.

The nonsuit was therefore proper.

Lennox, .1.:—At the close of the plaintiff’s evidence and after 
motion for a nonsuit, the jury assessed the plaintiff’s damages at 
SI,200, counsel for the company agreeing that judgment should 
be entered for the plaintiff for the amount found, in tint event of 
tin» apiwllatn Court holding that there was evidence proper to bo 
submitted to the jury upon the question of liability.

The action is brought by the widow of Nicolla Sitkoff, a man 
then of about sixty years of age, alleging that her husband was 
killed on the 18th March, 1915, by the négligeait operation of one 
of the company’s cars, then being driven south upon Parliament 
street, in the city of Toronto. A plan put in shews Parliament 
street from Queen street north to Sydenham street. All south
bound cars must stop at Queen street before taking the curve to 
go west. There is a liquor store on the east side of Parliament 
street. It is 283 feet north of Queen street anil 161 feet south of 
Sydenham street. The distance from Queen to Sydenham street 
is 414 feet. The deceased lived at the comer of Duchess and 
Parliament streets.

His wife gave evidence that he left his house to get a bottle of 
beer at this liquor store, a little before nine o’clock on the evening 
in question. Hit had always biton round-shouldered, and walked 
with his head forward and drawn a little down. She says he was 
an active, alert man. His hearing was good, and hit was in good 
health when he left tint house. He did not return. She found 
him in St. Michael’s Hospital some hours afterwards, and he died 
before morning.

William Gallagher was talking to an acquaintance at the 
north-cast corner of Queen and Parliament streets at about 
nine o’clock that evening. Ho was facing east and heard an un
usual sound up Parliament strict. He judged it to be caused by 
the dropping of a car fender. He looked north up Parliament 
street, saw a car coming on steadily down, heard a constant 
dragging sound from the time he heard the first noise, and the

ONT.
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0wT‘ car kept on without stopping until it stopped, as all cars must
8. C. stop, at Queen stroot. Among other things he is asked:—

“Q. What did you do when you hoard the fender fall? A. I 
looked up the street, I thought the fender hit a dog or something.

“Q. How far away was the car, how far up? A. I should 
judge about 100 feet.

“Q. What else did you see or hoar as the car came down? A. 
As the car came down I see a bundle in it, I could not see what it 
was, I thought something it had pickod up, I could not see it was 
man; it just attracted my attention; I seen something there, I 
could not say what it was until tko car pulled up, and I helped 
to pull the man out from under the fender....................

“Q. You went over? A. Yes.
“Q. Wiiat did you find? A. A man under the fender. I 

held the fender up and helped to pull him out.
“His Lordship: You say he was under the fender. A. Ap

parently, yes.
"Mr. Godfrey: What part of his body was under the fender? 

A. His head. The man was unconscious."
This witness was pretty firmly of opinion, but not positive, 

that the man’s head was to the east. He did not hear a gong, 
but said it was too far away, and, besides, he was not paying 
attention. As to the gong, it could not bo said that this witness 
gave any evidence.

Robert Hopkins was on the south-east comer of Parliament 
and Queen streets when this car was coming down from Sydenham 
street upon the same trip. His attention was attracted by what 
he calls “an extraordinary noise” as of something struck. He 
could see the car 150 feet away. Watched it all the wav down to 
the Queen street. Y, the usual stopping-place. Did not stop from 
the time he first saw it until then. The car came right on in the 
usual way, except that the fender was bumping all the time and 
making a lot of noise. He saw the man picked up and laid upon 
the sidewalk. Hevond this he does not speak of the man’s con
dition. This w itness is no better than Gallagher on the gong 
question. Both these witnesses are out upon their estimate of 
the distance. Where the collision occurred is clearly fixed by the 
next witness, Wares, and Mies Beaver; about opposite or perhaps
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a little south of the liquor store. Hopkins in a sense comes pretty 
close to it, as he estimates the 444 feet from Queen to Sydenham 
streets at 300 feet. Proportionately hie 150 feet would mean 
222 feet.

George Wares, the company’s motorman, was called. He was 
asked:—

“Q. You are the motorman on the car that killed this man, 
Sitkoff? A. I was, sir.

“Q. And this accident happened on the night of the 18th 
March, 1915? A. Correct.

“Q. You got the facts, I suppose, and put in a report on the 
case? A. Yes. . . .

“Q. Taking a car going 8 or 10 miles an hour, stopping 
in an emergency, what would you do? A. Apply my emergency 
brake.

“Q. What else? A. Put down some sand.
“Q. What do you mean by applying the emergency brake? 

A. Apply the quickest brake that can stop the car in.
“Q. What is that? A. That is the reverse.
“Q. Reverse the car, in what distance would the car stop? 

A. About 80 feet.”
Then he tells that he was going 12 or 13 miles an hour 

after leaving Sydenham street.
“Q. And at the time of the accident? A. From 8 to 10 

miles an hour at the time of the accident.
“Q. Did you see this man? A. I seen him, yes.
“Q. When did you first see him? A. Stepping off the kerb.
“Q. Did you not see him before that? A. No, sir.”
He is very positive nliout this. It is immaterial, except as a 

test.
Counsel reads from examination for discovery : “Q. 260. How 

far did you observe him walking on the sidewalk? A. Just a few 
feet." And a lot of other questions and answers to the same 
effect, to which the witness finally says: “If I thought that I 
would be a little excited at the time.”

“Q. How was he looking? A. He was looking downwards, 
head down.

“Q. Did he see your car? A. I could not say, sir. He took 
no notice of it anyway.

ONT.
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“ Q. When did you realise he was in danger? A. As soon as 
I see he took no attention to my gong.

“Q. You say you sounded the gong? A. Yes.
“Q. When did you sound the gong? A. As soon as I seen 

there was danger.
"Q. When? A. Just after he stepped off the sidewalk.”
Then this witness says that at the time of impact “he" (Sit- 

koff) “was on the outside rail, and the right front comer of the 
car hit the left side of his head, and he fell upon the fender, his 
head going to the east ; and that his head was still pointing easterly 
when the car reached Queen street ."

He swears that he sounded the gong, reversed the brakes, and 
did everything, as already described, for a sudden stopjiage of 
the car, at one and the same time, tliat is, as the man left the kerb, 
and this was when the man w as op)K>site or a little north or a little 
south of the liquor store. If he did wliat lie says he did, he did 
everything that a motorman could do—at that stage, at all events 
—and a jury believing him could not find the company negligent. 
The ear did not stop in 80 feet or stop at all. If the ease 
went to the jury it would be open to them to accept his whole 
story, or part of it, or none of it. If they believed the whole of 
it, or none of it, the plaintiff would probably fail, if death was 
cawed by the impact alone.

With the greatest respect for the opinion of the learned and 
experienced Chief Justice who heard this case, I am of opinion 
that, even if there had been no other evidence in the ease, the 
evidence of these four witnesses alone, covering ns it does the 
whole ground of inquiry—it may not be fully or truthfully, that 
matters not—was sufficient to make out a prima facie ease, con
clusive or inconclusive, it matters not ; and entitled the plaintiff 
to have a jury consider and determine whether or not as a matter 
of fact Nicolla Sitkoff’s death was caused by actionable negligence 
of the defendant company; and, if it can with any degree of 
justice be said that the testimony of these four witnesses afforded 
some evidence of negligence, d fortiori was there evidence of negli
gence, causing the injury, to go to the jury, when the evidence 
of three other witnesses had shewn that it was at least improbable 
that the gong was sounded and practically impossible to believe 
that the brakes were applied or the car checked. By this I mean, 
of course, negligence causing the fatality.
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Ella Beaver was a regular patron of the street railway service. 
Mr. McCarthy elicited this, and that immediately preceding the 
accident “the car was just travelling at the ordinary pace . . .
nothing either of speed or slowness to attract attention.” She 
says the car had a long seat on <*ach side, a closed car. She was 
sitting on the west, one seat space from the front of the car, and 
this space was occupied by an unknown man. The motorman 
was in view of both of them. The unknown man was facing where 
the motorman stood in the centre of the car. He would be looking 
south-east. Sitkoff is said by the motorman to have come from 
the west side of the street and at right angles to the sidewalk. 
The unknown man suddenly jumited up, and, waving his hand and 
accompanying it with very bad language, yelled, “Why don’t 
you look where you art! going?” They were then alxmt opposite 
the liquor store. This was the first thing that attracted her at
tention, and it was the last thing, except that the action of this 
man caused a hush in the car, every one “quit talking to see what 
was making this man holler.” They did not seem to find out. 
She did not find out, if at all, until she got off at Quwn street. 
She knew nothing of the accident until then. She was not aware 
of the application of the emergency brake. ( 'ross-examined by 
Mr. McCarthy she says:—

“ Q. The first thing you heard was this man stand up and make 
the remark which you have told us? A. Yes.

“Q. What hapi>encd then, did that make you look, did you 
notice anything different in the action of the car at allt A. Every 
person on the street car got excited from the action of this man.” 
(She explains later that by this she means stopped talking to sec 
what it meant.)

“Q. Did you notice any jerking or jolting of the car: did you 
hear any noise besides the gentleman call out? A. No.

“Q. Nothing at all? A. No.”
Earlier she is asked :—
“Q. When did you first know* that an accident hap|xmed? A. 

When the car stoppai.
“Q. Where did the car stop? A. At the side door of the 

Rupert Hotel on Parliament street.”
The Rupert is on the corner of Queen and Parliament. A 

fire wras in progress when the case was lieing tried, and by consent
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the evidence of Edward Mooney and Thomas Kennedy, given at 
the coroner’s inquest, was put in. The company were represented 
at the inquest by Mr. Forest. These men, as members of the 
fire department, one of them an engineer, wore just the class of 
men to notice everything that happened. They were standing 
together upon the rear platform.

Edward Mooney swears that he heard the fender drop and 
drag along the street for 150 or 200 feet. It was dragging all the 
time from the time he heard it drop until the car stopped at Queen 
street. Ho did not know anything unusual except the dropping 
of the fender until, seeing the crowd gather, he jumped off. 
Ho noticed that the car went right on, and wondered that 
they did not stop to lift the fender. The motorman did nothing 
about it at all.

“Q. The car did not come to a sudden stop then? A. It 
stopped at its usual stopping-place; he did not stop in between.

“Q. You could hear the fonder distinctly, could you? A. Yes, 
from the back platform, and it drew those people's, attention to 
it, and we wondered why he didn’t stop when the fender was 
dragging.”

The conductor shewed no excitement. When the car stopped, 
he took names, etc.

The deceased was right under the fender. The car had to be 
backed and the fender raised to get him out. He was unconscious, 
and this witness helped to take him to St. Michael’s Hospital. 
“I thought myself it was only a fender dropped.”

Kennedy’s evidence is to the same effect. .
Before the decision of the Privy Council in McArthur v. 

Dominion Cartridge Co., [1905] A.C. 72, there were cases in our 
Supreme Court to the effect that specific negligence causing the 
injuries complained of must be shewn. This is not now the law. 
In Grand Ttvtik R.W. Co. v. Hainer (1905' 36 S.C.R. 180, it was 
held that the deceased had a right to cross the track, and, as there 
was no evidence of want of care upon his part shewn, negligence 
u]>on his part could not bo presumed. In this case it was also 
hold that, although there was not any precise proof that the 
negligence of the company was the direct cause of the accident, 
the jury could reasonably infer it from the facts proved.

In Winnipeg Elec. R. Co. v. Schwartz, 16 D.L.R. 681,49 S.C.R.



29 D.L.R.1 Dominion Law Report». 513

80, referring to the Dominion Cartridge Co. ease, Davies, J., says 
(p. 84): “Since that decision, however, this Court has followed 
the rule or principle there laid down, namely, that where the 
circumstances are such that positive and direct evidence on specific 
negligence cannot be given it is open to a jury, if the facts as proved 
arc sufficient, to find such negligence as a fair reasonable inference 
from those facts.” This case establishes that when a street 
railway company’s servants are acting negligently or in ignorance 
of what is Impelling at or about the time of the occurrence com
plained of, it is a circumstance from which the jury may infer 
that the casualty was occasioned by their want of care.

In Hammy v. Toronto H. Co., 17 D.L.R. 220, 30 O'.L.R. 127, it 
was held that, if the facts are capable of two equally possible 
views, it is the duty of the Judge to let the jury decide between 
these conflicting views.

The circumstances in which the deceased was found, and the 
manner in which the car was then being operated, are in them
selves evidence of negligence : Fleming v. Toronto It. Co. 
8 D.L.R. 507, 27 O.L.R. 332; S.C., sub nom. Toronto It. Co. v. 
Fleming, 12 D.L.lt. 249; 47 S.C.R. 612; Winnipeg Electric It. Co. 
v. Schwartz, above; Scott v. London Dock Co. (1865), 3 H. & C. 596.

How did the matter stand at the conclusion of the plaintiff’s 
case? It was in evidence that at about nine o’clock the plaintiff’s 
husband left his home, sober, capable, and in good health, upon 
an errand involving the crossing and re-crossing of Parliament 
street, and expecting to be home within a few minutes. Within 
that few minutes he is struck by the defendant company’s car 
at a distance of more than 200 feet north of Queen street, is 
dragged down for this distance by the fender of the car, and found 
under the fender when the car stops at its usual stopping-place, 
unconscious and practically dead. Four witnesses testify to the 
collision and the dropping of the fender, which is the same thing; 
and the uninterrupted grind as the car goes on from the point 
of impact to Queen street, the ordinary and unavoidable stopping- 
place; an operation from which in itself a jury would be quite 
justified in inferring the company’s negligence as the cause of 
death.

It was in evidence that the car was going at a moderate rate 
of speed, and could be stopped in 80 feet (and, pare ltheti-

ONT.
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cally, it would be surprising if there were not men upon that jury 
who from their knowledge of the operation of the cars in this city 
would find it difficult to believe that it would require emergency 
brakes to stop in 80 feet, or that with emergency brakes it 
would take anything like 80 feet to stop a car running at 8 or 10 
miles an hour).

It was in evidence, on the testimony of the company’s motor- 
man, that he saw the deceased and struck and killed him, that he 
apprehended the danger, and reversed the motive power, and did 
everything necessary to stop in 80 feet, but the ear did not stop 
nor abate its usual speed; and, although every other witness was 
cross-examined, there was no explanation offered of how it hap
pened that, if this drastic measure was resorted to, neither the 
men standing on the rear platform nor Ella Beaver nor the con
ductor, nor anybody so far as appears, was in the slightest degree 
incommoded or felt the slightest jolt or jar, or knew or knows that 
it was done; there is no explanation of whom the unknown man 
was addressing, in a closed car, or whether what he said was 
addressed to the motorman, or what it meant : no explanation of 
the motorman’s extraordinary and seemingly callous action in 
continuing his trip on down Parliament street exactly as if nothing 
had happened, and no explanation of how it was that a man, 
with protruding head and with his feet upon the rail, was struck 
on the head by the comer of a car 18 or 20 inches or more 
west of the rail, or how it happened that a man struck by a 
force from the north would fall east, or how it came about that a 
fender, which this witness swears can only be tripped by a frontal 
obstruction, was tripped in this instance by a weight falling upon 
it from above: or which is true—that the man was on the rail as 
asserted upon the trial, or in front of this witness and between 
the rails as previously sworn to by this witness?

These are all matters for the consideration of a jury, and which 
they are peculiarly qualified to reconcile or reject in arriving at 
conditions as they really were.

On the other hand, there was in evidence the testimony of the 
two men on the platform and Miss Beaver, upon which a jury 
would be perfectly justified in concluding, if they felt that the 
evidence as a whole demanded it, that Wares’ story of the sounding 
of the gong, the standing on the rail, and the sudden and violent
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application of the emergency brake or any brake, unknown to 
anybody, was a pure fabrication, an afterthought for the protec
tion of Mr. Wares. What they would have done is not to the 
point, if what they should have been allowed to deliberate upon 
is the issue. Was there evidence upon which reasonable men 
might find actionable negligence causing the accident?

With very great respect for the opinion of the learned Chief 
Justice who presided at the trial, and for the conclusion reached 
by members of this Court, much more experienced and capable 
of judging than I am, I yet hold the opinion that there was evi
dence which ought to have been submitted to the jury.

I think the appeal should be allowed and the judgment dis
missing the action be set aside, and that judgment should be 
entered for the plaintiff for SI,200, with costs here arid below.

Appeal dismissed; Lennox, J., dissenting.

NORTHERN TRUSTS CO. v. BATTELL.
Saskatchewan Supreme Court, Lamont, J. February II, 1916.

Mechanics’ liens ( § III—13)—Priority over mortgage— 
Increase in value.]—Issue as to priorities in mechanic’s lien action.

P. H. Gordon, for plaintiff.
II. J. Schull, for lien holders.
Lamont, J.:—The issue in this action is whether or not the 

holders of mechanics’ liens, against what was formerly a hotel in 
Moose Jaw, arc entitled to any priority over the plaintiffs’ mort
gage.

The plaintiffs had their mortgage before the rights of any 
of the lien holders accrued. At the time they took their mortgage, 
there was a building on the premises which was used as a boarding 
house. Being desirous of turning this into a hotel, the owner of 
the property caused to be erected thereon an addition to the 
building, so as to provide the number of rooms required in order 
to obtain a hotel license. The liens arose by virtue of materials 
supplied in connection with this addition. After the building 
was completed a license was obtained anil the building was used 
as a hotel for a time. The defendant Battell, who was the owner, 
testified that prior to the erection of the addition his price for the 
property was $6,500. but that after the addition was completed, 
and the license obtained, the selling value of the property was 
125,000.
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By reason of the Sales of Liquors Act of 1915, licenses to sell 
liquors in hotels arc not now granted in this province, and the 
value which accrued to hotel property hv virtue of a license to 
sell liquors therein has disappeared. I, therefore, find that the 
selling value of the property is not more to-day than it would have 
been if no addition had been erected thereon. That this was the 
case was not seriously disputed. The argument on behalf of the 
lien holders was that the selling value of the property must l>c 
determined as of the date of the completion of the addition ; that 
at that date a lien l>ecame a security-to the holders thereof, and 
that if a subsequent depreciation in the value of the property 
took place, that depreciation should be borne pro rata by the 
mortgagees and lien holders alike.

I cannot give effect to this contention. The section of the 
Mechanics’ Lien Act (R.S.S. 1909, ch. 150, sec. 7 (3), repealed 
by Act 4 Geo. V. 1913, ch. 38, sec. 1) relied upon by the lien 
holders, in force at the time they first brought their action, reads 
as follows :—

(3) In case the land upon or in respect of which any work or service is 
performed or upon or in respect of which materials are placed or furnished 
to be used is encumbered by a prior mortgage or other charge ami the selling 
value of the land is increased by the work or service or by the furnishing 
or placing of the materials the lien under this Act shall Ik* entitled to rank 
upon such increased value in priority to the mortgage or other charge.

This section gives a lien to the mechanic on mortgaged land 
where the selling value is increased by the work or service or the 
furnishing of material. This lien attaches upon such increased 
value in priority to the mortgage or other charge. Unless the 
selling value of the property has been increased the lien has no 
priority over the mortgage. Wallace on Mechanics’ Liens, 
2d. ed., p. 123.

This question came before the Divisional C’ourt in Ontario 
in the case of Patrick v. Walbournc, 27 O.R. 221.

See also Broughton v. Smallpicce, 25 Gr. 290.
As the lienholders have not shewn that the selling value of 

the property is increased at all by virtue of the addition erected, 
they have no priority over the plaintiffs’ mortgage. The de
preciation in value of the property has the effect of wiping out 
the security of the lienholders before it affects the security of 
the prior mortgagee. Judgment for plaintiffs with costs.
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TOWN OF THETFORD MINES v. AMALGAMATED ASBESTOS CO. Ltd. IMP.
Judicial Committee of the Privy Council, The Lord Chancellor. Viscount Haldane, |* (j

Lord Atkinson, herd Share and h>rd Par mom. July 2b. 1916.

Taxes (6 I C—38) — Double taxation — “Special taxes” — Mining 
operations—Land.

Mining operations arc- <|uite «listinct from tlie means by which these 
«iterations are carried out ; it is the use and purpose to which mining 
property is put which constitutes mining operations; therefore a tax on 
the immovable property of a mining company is hot a tax u|s»n the com
pany’s mining operations.

[Amalgamated Aslnstirs Co. v. Thetford Mines, 23 Que. K.B. 19S. 
reversed. |

Appeal from the judgment of the Court of King’s Bench. Statement. 
Quebec, Apjieal side, 23 Que. K.B. 195. Reversed.

The judgment of the Board was delivered by the
Lord Chancellor:—The resolution of the " in this I<ord Chani'vllor 

case depends u])on the true* meaning to Ik* given to a short, but 
equivocal section in a Statute of Quebec (5 Edw. VII., eh. 48), 
by which the appellants were incorporated.

The question raised is as to the liability of the respondents, 
who are a mining company, to pay a sum of $1,71 LOO, the pro- 
jwirtion assessed in respect of their buildings, machinery, and 
fixtures, of a special tax levied by the corporation for the purpose 
of providing an aqueduct and waterworks for the town. The 
Court of King's Bench of the Province of Quebec, reversing the 
judgment of the Su]M*rior Court, have declared that the respondents 
are not liable, and from them this ap]x*al has liven brought.

The appellants were formerly the corporation of the village 
of Kingsville, in tin* Province of Quebec, but by the statute to 
which reference has already been made they were incorporated 
under their present name on May 20, 1905. By sec. 4 of the 
statute the territory and iMiundaries of the town were defined, 
and within that territory the rescindent company carries on its 
business of mining and owns immovable property consisting of 
land, asbestos mines, buildings, and machinery.

In the statute giving |Miwers to the corporation special pro
visions are contained for taxation relating to mines, and th<*se 
are to Ik* found in sec. 21 and its three sub-sections. It is sub
sec. 3 alone which gives rise to the difficulty in this case, but in 
order to ascertain the true meaning of that sub-section it is 
necessary to consider the section as a whole. It is in the following 
words:—

34—29 d.l.r.

D-D



518 Dominion Law Report*. 129 D.L.R.

IMP.

I». C.

Tmktkokd

MATED
Asbestos

Lord Chancellor

1. Tlu* council may, notwithstanding any law to the contrary, make, 
amend, or repeal by-laws to compel every person or company owning or 
occupying hinds comprised within each division described in the following 
article, whether they mine or do not mine on the said land, to pay the muni
cipality a special yearly tax determined in the following manner:—

(«.) A sum of $50 for every |>crson or company not mining on its own 
land, or paying less than $10,000 in wages to its employees, yearly;

(It.) An additional sum of $100 for every $10,000 of wages paid to the 
employees, provided the total amount of the tax does not exceed $500.

2. The tax above designated can In- ini|H>sed only during 20 years after 
the coining into force of the present Act.

3. The persons and companies subject to this special tax shall be exempt 
from any other serial tax in res|iect to their mining operations.

After their ineor]Miration the appellants duly passed certain 
by-laws. The first on December 2b. 1905, was identical in 
terms with sec. 21. The second was paused on May 17, 1909, 
and was t on the 9th June, 1909, and it is this by-law by
which the i rower to levy the tax in question was conferred on the 
appellants. It t<n>k the form of authorising the issue of certain 
debentures to secure a loan of 8200,000, the amount to be raised 
for the pur]K>se of paying debts incurred in the purchase of an 
aqueduct and the building or improving of a system of water
works ; in order to provide for the interest at 5% uixm this 
money and a sinking fund of 1%, it further provided that the 
sum of 812,(MX) should be collected annually for a period of 45 
years by a special tax on the immovable property situated within 
the limits of the town, and such tax was imposed rateably at so 
much in the dollar on all such property within the district according 
to the valuation roll then in force. Under this by-law the respon
dent company was assessed in respect of its immovable property 
at a total sum of 81,884.90. The assessment was distributed 
between two mines owned by the respondent, and known as the 
King's Mine and the Beaver Mine, and made1 up of various sums 
appropriated to different descriptions of property, the total 
special tax on the land being 8173.70, and that on various items 
under the following heads—buildings, mill, storage, etc., mill 
machinery and installation, hoisting apparatus, rolling-stock 
and track, office—lM»ing $1,711.00 in all, thus making up the 
total sum of $1,884.00.

^his sum the company declined to pay, and these proceedings 
were instituted for its recovery. The ground of defence to t In
action depended entirely upon sub-sec. 3 of sec. 21, the company 
alleging that the tax was a special tax in respect to their mining

68
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e»]M*rations within the* meaning of that sub-section, and that they 
were consequently exempt from its payment. The* Superior 
Court fourni against them lor the* total sum, but the Court of 
King’s Bench limiteel the* tax to the* items representing the* lanels, 
namely, $173.70, and held that, in re*spe*ct of the* other items, the* 
e eunpany had established the*ir ele*fe*ne*e*.

Their Ix>relships are* unable* te» agree* with this view. In 
ordinary language*, mining e»|H*rations are* something ejuite* elistine*t 
from the me*ans by which those operations are* e*arrie*el out. ( )wne*r- 
ship of projK*rty and the* use* to which that property is put are* 
se*parate* exceptions, anel, in their headships’ opinion, the* Court 
of King's Bench was in e*rre>r in thinking that in the* pre*se*nt 
instance these twe> iele*as were* eme*.

IMP.
V (

Tow N OK 
Tiirtkord

Ariikstom

Lord C'hnnvellor

Consiele*ring the* whole* structure* e>f se*e*. 21, it, in substanee*. 
im|K>se*s a tax upem the* working e»f a mine*. It is ejuite true* that 
the* se*e*tion in terms ele*e*lare*s that it is a tax on a eompany owning 
lanels, whether they mine* or ne>t, but if the»y elet not mine* the* tax 
is a fixeel annual ]»ayme*nt of $50; while, if they de», the* tax is 
le*vieel ace*e»reling to the* wage* bill of the* company, anel pre»e*e*e*els 
on an <ul valorem se*ale*. rising with the* payment of these* wage's 
up to, but not e*xe*e*e*eling, $5(K). If the* $50 can Ik* re'garde-el as a 
fixes! tax upon the* land, the* remaimler e>f the* tax is only payable* 
in the event e>f the mine* being workesl, anel depenels fe>r its amenmt 
on the* extent e»f the* mining operations.

In their Ixirelships’ eipiniem sub-se*e*. 3 is intern le *el to exe*mpt 
the* mining e*ompany freim any similar taxation. It is quite* 
]N)ssible* that power to impeise* sue*h taxation is e-onferreel by art. 
5735 e>f the Cities and Towns Ae*t (R.S.Q. 1909), which was 
expressly ine*e»rporate*el in the statute* of 5 Kelw. VII., rh. 48, 
but, even if it were* not, the* see*tion is intenele*el te» prote*e*t the* 
e-eunpany fre»m a elouble tax on mining e)pe*ratiems, howeve*r 
impose*!. A tax, if imiM»se*el selectively upon mine s, woulel be, 
in their Lordships’ opinion, a spe*cial tax, feir, in the alme*ne*e* 
of any elefinition e>f a special tax, sue*h a tax woulel be* either 
a tax levied generally on all prope*rty fe»r a sj»e*e*ial purpose*, such 
as the tax in question, e>r a tax on a spe*cial inelustry le*vieel either 
fe»r special or general ])urpose*s. It may not 1m* e*asy to elefine* 
e*xaetly the line* which will se*parate* in all cases a special from 
a general tax. It is sufficient to say that a tax may 1m* special
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either by reason of the object for which it is levied or the subject 
out of which it is raised. In the present case there is no 
that the tax is a special tax by reason of the purpose for which 
it is inqioscd, and it is declared to be so by the by-law by which 
it was authorised. Their Uirdships think, however, that the sub
section must be read not as meaning a special tax by reason of 
the purposes to which it is to In* applied, but as a tax serially laid 
u|H)ii mining o]M>rations, and this condition the present tax 
certainly does not fulfil. Ajuirt, however, from this conclusion, 
their Iiordships still think that the i would be liable.
It is urgi-d on their behalf tliat the sub-section might Ik* read 
as though it provided that companies shall, in respect of their 
mining operations, be exempt from any sjM-cial tax, under what
ever category the sjweial tax might fall. Even conceding this, 
there v remain the question as to whether it is in respect
of the mining o]s*rations that the tax has Is-en levied. In this 
connection, their Iiordships can draw no distinction lad ween the 
land and the machinery ami buildings which stand upon it. 
They are, taken together, the necessary property that must he 
owned for the purpose of mining, but there is no reason why a 
difference should be made lietween the land, on the one hand, and 
the buildings and the nuichinery on the other. They are all 
equally immovable property, and if one part must be exempt the 
other must be also. Now the respondents do not challenge tin- 
tax upon the real pro|M*rty, apart from the......... t and machin
ery, nor if they did would their challenge be effectual, for such an 
argument would result in saying that the mining company in 
respect to its mining property should Ik- exempted from the 
sptN-ial tax. These are not the words used, nor are they their 
equivalent in meaning. It is the use and pur]K)sc to which the 
property is put which constitutes the mining o|M-rntinns, and it 
is not this u|M>n which the general tax has been placed.

Their Iiordships will therefore humbly advise His Majesty 
that this ap]K-al should be allowed, that the judgment of the 
Court of King’s Bench should Ik- set aside with costs and the 
judgment of the Superior Court restored.

The rcK]Mmdcnts will pay the costs of this apix-al.

Appeal allowed.
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HAMILTON, GRIMSBY AND BEAMSVILLE R. CO. V. ATT'Y.-GEN L IMP.
FOR ONTARIO.

./ ii t/if i ill I 'oiiioi illi'i of I hi l'riry Cou Mil. Thi boll t 'holla llor. \' im-oniil llilliliini '
IAH'il Atkinson, Lord Shaw and Lord 1‘armoor. Jnli/ IS, It)Id.

I. CoNSTITVTIONAI. LAW l# M A3 '-'(Nil OiiMIMllN IMlWKRs RAILWAYS 
"(IkNKKAL ADVANTAUK UK CANADA.”

Tin- Parliament of Canada Inis pmver hy siilwrf|iiviit enactment to 
|ii'o|htI\ ami vlTfct ually modify or rv|M'al a déclarai i«hi under we. U2 ( 101 
It.VA. Act. IKC»7. wltvri‘ii|Nin a railway previously declared “to In* for the 
general ailvanliigv of Canada or for two or more of the provinces,” Im>- 
eoincH again subject to the juriHiliction of the province in which it is 
sit mite.

[Hr Hoax mid Hamilton, (irimshi/ and liiamxrilh If. Co.. 25 D.L.It. 013.
34 O.L.R. 500. atlirmed.l

Appeal from the judgment of the Supreme Court of Ontario, Statement. 
Appellate Division, 25 I).Lit. 613, 34 O.LR. 89V. Affirmed.

The judgment of the Board was delivered hy the
Lohd Chancellor :—This is an ap|>eal of the Hamilton, L»r«i ctmnwiior 

(irimsby, and Beamsville Railway Company against a judgment 
of the Ap|>ellate Division of the Supreme Court of Ontario, 
affirming an order of the Ontario Railway and Municipal Board, 
dated May 10, 1915. The order of the Railway Board directed 
that the ap|H‘llants should construct certain sanitary conven
iences on their railway, and the ap|>enl against that order was 
brought, not because the ap|>cllants objected to the construction 
of the sanitary conveniences, but because they asserted that the 
Ontario Railway and Municipal Board had no jurisdiction 
whatever to make the order, inasmuch as their railway was really 
a Dominion Railway, and not in any way under the control of 
the Provincial Board.

The facts of the case are these. The appellant company 
was incoriMiratcd by the Province of Ontario in 1892. The 
extent of the railway they were formed to construct and work 
is some 23 miles or thereabouts. It is worked by electric power, 
and it is wholly situate within the Province of Ontario. In 
1895 the appellants promised to carry their railway across the 
track of the G.T.R., and an order was made on January 28,
1895, ]>emiitting such crossing. The up]>ellunts assert that, 
by virtue1 of the B.N.A. Act of 1867 and the Railway Act of 
C'anada of 1888, the effect of that order was to take their railway 
out of the jurisdiction of the Province of Ontario and place it 
within the category of a Dominion Railway.

The* B.N.A. /Vet of 1867, by sec. 92, provides that in each



522 Dominion Law Reports. 129 D.L.R.

IMP.

I* C.

Hamilton,
(iltlMHHY

Hkamhyiij.k 
It Co.

Attornby-
Gbnbrai.

Ontario.

Ixird Chancellor

province the legislature may exclusively make laws in relation 
to matters coming within the classes of subjects that are there 
enumerated, and among the classes that are enumerate! an* local 
works and undertakings, other than
such works as, although wholly situate within the province, are before or 
after their execution declared by the Parliament of Canada to be for the 
general advantage of Canada or for the advantage of two or more of the 
provinces.

In 1888 the Railway Act of Canada was passed, and this 
contained certain provisions with regard to railways crossing 
other railways that were within the legislative authority of the 
Parliament of Canada. There are many sections in that statute 
to which reference would be needed if it were necessary to consider 
exactly the tenus of sec. 300 upon which the appellants rely, 
for it is quite true that if a comparison be made between sec. 
306 and some of the other sections, a contrast will be found between 
the s|M*cific railways which are the subject of sec. 306 and the 
general terms in which all railways are referred to in the* other 
sections. This would become a very inqwrtant matter if their 
Lordships thought it was essential to construe see. 300. But 
they do not think it is essential, for this reason, that even assuming 
in favour of the appellants that sec. 306 did effect a declara
tion within the meaning of sec. 92, sub-see. 10 (c) of the B.N.A. 
Act, and thus place the railway within the authority of the Domin
ion and outside the authority of the province, yet nom* the less 
that statute has been in terms repealed, and if that repeal is 
effectual to change the status of the appellant company, then their 
railway is a Dominion Railway no longer, and the Ontario Railway 
and Municipal Board had full jurisdiction to make the order which 
is the subject of the appeal.

The statute which effected this repeal was passed in 1903. 
The repealing section is sec. 310, and that re|K*aled in toto the 
previous statute, and by sec. 7 a special declaration is made with 
regard to railways crossing other railways that were subject to 
the legislative authority of the Parliament of Canada. That 
section runs in these* terms:—

Kvery railway, steam, or electric street railway or tramway, the con
struction or o|K*ration of which is authorised by a special Act passed by 
the legislature of any province now or hereafter connecting with or crossing 
a railway, which, at the time of such connection or crossing, is subject to 
the legislative authority of the Parliament of Canada is hereby declared to 
be a work for the general advantage of Canada, in respect only to such con-
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nection or crossing, or to through traffic thereon, or anything appertaining 
thereto. . . .

This railway in question answers every one of the necessary 
conditions prescribed in the earlier part of sec. 7. If, there
fore, there was power left in the legislative authority of the Dom
inion of Canada to pass this Act, then, it is obvious that, even 
assuming the railway had been placed within that authority 
by sec. 306, it is there no longer, and there is no power within the 
Dominion to control its affairs. Their Lordships are clearly 
of opinion that see. 92, sub-sec. 10, never intended that a declar
ation once made by the Parliament of Canada should be incapable 
of modification or repeal. To come to such a conclusion would 
result in the impossibility of the Dominion ever being able to repair 
an oversight by which, even with the greatest care, mistakes 
frequently creep into the clauses of Acts of Parliament. The 
declaration under sec. 92, sub-sec. 10 (c), is a declaration which 
can be varied by the same authority as that by which it was made. 
In the present case their Ixmlships set1 no reason to doubt that if 
the statute of 1888 effected such a declaration as to place the 
whole railway under Dominion control, that declaration has been 
properly and effectually varied, and the appellant company have 
ceased to be, even if they ever once were, under the control of 
the Dominion Board.

Other questions have been raised in the course of the argu
ment, and notably one of great importance, with regard to the 
power of the Dominion Parliament to pass such a statute as that 
of 1888, on the hypothesis that see. 306 bore the meaning for 
which the appellants contend. This question is of great import
ance, but, for the reasons that have been given, its decision is 
unnecessary.

Their Lordships think that this ap|>cul should be dismissed 
on the simple question which has already been stated.

Their Ivordships will therefore humbly advise His Majesty that 
this appeal should be dismissed with costs. Appeal dismissed.

REX v. GERASSE.
ManiUrtra King'» Hr rich, Mather*, C.J.K.H. June 29, 1916.

(■amino (| I—6)—Automatic ovm vending machine—Element of chance.
Despite the fact that an automatic gum vending machine, into which 

coins an1 placed and from which gum and trading checks are obtained, 
indicates in advance of each operation precisely what will he obtained, 
it is a gambling device, because the operator s|ieculates each time he

IMP.

I». C.

Hamilton,
Grimsby

Mi amnvii.i.k 
It Co.

Attornky-

1-ord f’lumcellor

MAN. 

K. B.



524 Dominion Law Reports. [29 D.L.R.

MAN.
K. B. 

IUx

(iSIIAKKK.

Stittvment.

works it on tin* combination for the suemxling o|x*ration which will

IHex v. Slubbn, 21 D.L.R. .Ml, 25 Ü.L.R. 424; Hex v. O'Meara, 25
D.L.R. 503, referred to.)

Prosecution under sec. 228 of the (’rim. Code for keeping 
tutd nminlitining it common gaming house. Accused convicted.

A. E. Conde, for the Crown.
li. C. Ear her, for accused.
Mathers, C.J.K.B.:—The accused is indicted under see. 

228 of the Code for keeping and maintaining a disorderly house, 
to wit: a common gaming-house, to which persons resorted for 
the pur)>ose of playing a game of chance.

A common gaming-house is defined by sec. 226, as follows:—
(«) a house, room or place kept by any |ierm>n for gain, to which |arsons 

resort for the purpose of playing at any game of chance, or at any mixed game 
of chance and skill; or,

(b) a house, room or place kept or used for playing therein at any game 
of chance, or any mixed game of chance and skill.

By see. 986, “if any house, room or place* is found fitted or 
provided with any means or contrivance for unlawful gaming or 
betting” it shall be primd facie evidence that such house*, room or 
place is a common gaming-house.

The evidence here is that two provincial government con
stables, or inspectors, visited the accused’s place at 9583^ Main 
St. in this city on May 9th last. It consists of a small store in 
which is vended candy, confectionery, gum, cigars, soft drinks, 
ice cream, etc.

Conspicuously situate in the* store was a machine known as 
“The Mills O.K. Counter (ium Vendor.”

It is admitted that the accused is the owner of the premises, 
and that this machine was operated for gain and profit. The 
machine is a device about the shape and size of a cash register, 
and is set in motion by placing a United States nickel in a slot 
at the top, and pulling a lever at the side. By this operation 
thm* cylinders, visible to the operator, are, by means of internal 
mechanism, revolved rapidly upon a shaft. They start together, 
and apparently revolve at the same rate of speed, but are, by a 
mechanical device, stopped in succession. At ecpial intervals, 
upon the face of these cylinders, are certain characters, and the 
result of the operation depends upon the combinations which 
these characters make when tin* machine has come to rest. The 
value* of each combination is stated on a plate on the front of
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tin* machine. An indicator, to which attention is directed by a 
hand, shews the player each time Ik- plays, and before1 he plays, 
what he will receive, as tin* result of that play. It always shews 
either the- weird “gum," or one of the- e-ve-n numbe-rs, 2 to 20, 
be>th inclusive. If the- inelie-ator shews the- worel “gum," it means 
that the- playe-r will re-e-e-ive- a packe-t of gum on the- ne-xt e>pe-ratiem. 
If it inelie-ate-s any of the- e-ve-n numbe-rs, 2, 4, 8. 12, 16, 20, it 
me-ans that upem the- ne-xt operation the- player will re-e-e-ive- a 
packet of gum, and alse>, freim anothe-r receptacle, a number e>f 
brass elisks, e-epial to the- number shewn e>n the- indie-ator. The-sc 
elisks are- worth five- cents e-ae-h in trade- at the- counter, but caimeit 
be- e-xchange-el for cash. If the- playe-r elocs not take- the- gum 
h-ft for him afte-r each play, it is again absorln-d into the- machine-.

The- machine- may l>e- operated by ele-]M>siting in the- slot the- 
brass elisks, inste-ael of nie-ke-ls, but in that case- no gum is re-ee-ive-el, 
only such number of elisks, if any, as is she-wn on the- indicator.

In a frame at the- top of the- machine- tlie-re- is the- following 
notice printed:—

No eleme-nt of rhanete-. . To advertise tin- sali- of this excellent gum prem- 
iuins an- given of goods in the store. The indicator shews exae-tly what the 
imre-haser re-e-eives. It aids digestion. It |H-rfume-s the breath, ami ke-cps 
the- teeth as bright as |M-urls. Place five cents in the slot. No sales to (s-rsons 
under 10 years of age. The management reserves the right te> discontinue 
use at any time-. No assurance of more than one sale to each customer.

Upon the- upper glass eqx-ning the- statement is reix-ateei that
The management re-serves the- right to discontinue- use- at any time, 

nei assurane-e- of metre than one- sale* to eae-h customer.
Lower down there- is a further notice that “Boys unele-r 16 

years of age- are not allenvcd to use- this machine."
Fe>r every nie-kel ele-|H>site-el each custe>nie-r will re-ee-ive a package- of gum 

unel traele che-eks to the munlx-r shown on small winelow. N.B. If m> number 
shown gum only will Im- delivered.

On the- other side- of the* e>pening is the- statement, “Ne> blanks. 
You will receive a five-ccnt package- of gum for e-ve-rv nickel 
played. Profits share-el as pe-r notice shewn below.”

The- e-emtention of the Crown is that this machine- is a “con
trivance for unlawful gaming," and is the-re-feire- primâ jack 
evidence- of the charge- laid.

The only evidence given was that of the- two constables, who 
visite-d the premises on the day in question. They e-ach obtaine-el 
at the counter from the young woman in charge, a number of 
United States nickels in exchange for the- equivalent of Canadian
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MAN. coin. One of them played thé machine 4 times, and received
K. H. four packets ot gum, and four brass disks, three of which he ex
Hex changed for a drink and a cigar at the counter. The other con

(tKHASSK.
stable played the machine twice, receiving two sticks of gum. 
After his last play the indicator shewed the figure 2, and he bor

Mather*.
C.J.K.B. rowed a disk from his friend and with it won the two checks, one 

of which he gave to his friend, and retained the other. It was 
admitted that the gum cost 1 cent per package, wholesale.

The accused's store was manifestly a place to which persons 
resorted. The accused having admitted that tin* machine was 
kept for gain, or profit, resulting from its being played, there 
only remains the question of whether or not playing this machine 
is playing a game of chance. If so, the accused's store comes 
under or within the definition of a disorderly house, as given in 
sec. 226, sub-sec. (a) of the ('ode.

It was held in Fielding v. Turner, [1903] 1 K.B. 867, 
that the operation of an automatic machine, in which no person 
but the player and the machine takes part, may constitute playing 
an unlawful game. In such a cast* the keey>er, or owner of the 
machine, backs his chances against the person who uses it. The 
same was held in New Mexico v. Jones, 20 L.R.A. (N.S.) 239 
(1908), 99 Vac. R. 338, 20 Am. & K. Ann. 1128.

It has been held that whether or not such a game is one of skill 
or of chance is a question of fact : Thompson v. Mason, 20 
T.L.R. 298. With this jx*euliar result, that in one cast* play
ing a machine was held to be a game of skill, anti, therefore, 
lawful; Fessers v. Call, 29 T.L.R. 381 (1913); whereas in two 
other cases playing an identical machine was held to be unlawful 
—Donaghy v. Walsh, L.R., [1914] 2 Ir. 261 ; Ogilvie v. tienigno 
(1906), 7 F. 82; Thompson v. Mason, 20 Cox C.C. 641.

It was not contended by the accused that skill enters into the 
o|M*ration of this machine, but it is argued that the operator, when 
he approaches the machine, anti before depositing his nickel in the 
slot, can see exactly what he will get as a result of depositing his 
coin anti pulling the lever. If the indicator shows “gum,” he 
will get a packet of gum. If it shews any of the even numbers 
before mentioned, he will get a packet of gum and also as many 
brass disks as the indicator shewed. From this premise it is 
argued that the element of chance does not exist, and, therefore,
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that (qierating the machine is not playing a game of chance. If 
the play was limited strictly to one operation, or if the player 
beforehand could tell the result of any number of plays, ns in 
Yale Wonder Clock v. Surman (Note), L.R.A. (N.S.) 74. or if the 
indicator always indicated that the machine would each time 
yield the same reward as the result of depositing a nickel in the 
slot, the element of chance would lx* entirely absent. The 
player, however, has no means of knowing in advance what the 
indicator will next shew as a result of his play. It may lx only 
gum, or it may be gum, plus any of tlx* figures mentioned. Every 
time a player deposits a nickel and pulls the lever, he has the 
certainty of getting a packet of gum, ami the number of trade 
checks, if any, shewn on the indicator, but ho has also tlx* chance 
of thereby bringing about a combination which will shew that 
by the dejxisit of another nickel lx* may obtain another packet 
of gum, and an uncertain number of trade checks.

Machines, identical in their operation, if not actually identical 
in construction, have recently been before tlx* Courts in Canada, 
with somewhat varying results. In Hex v. Lnnqlois, 23 Can. Cr. 
(as. 43, the Judge of Sessions of the Reace of Quebec City held 
that a machine called the “O.K. Gum Machine” is not a gambling 
device. The Judge seems to have based his judgment U|m>ii the 
fact that the player knows beforehand what tlx* result of each 
individual play will be, and also u|xm the fact which lx- holds 
the evidence to have established, that tlx* chances were equal 
lx*tween the player and tlx* owner.

The next case, in which a machine in all respects similar to 
the one in question here came before the Court, is Hex v. Stubbs, 
21 D.L.R. 541,24 Can. Cr. Cas. tit), and in appeal at 25 D.L.R. 424, 
24 Can. Cr. (’as. 303. It came first before Stuart, J.. iq)on a 
motion to (plash a conviction of tlx* police magistrate of Calgary. 
The Judge, in an elaborate argument, found the charge* made out, 
and affirmed the conviction. On ap]x*al to the Full Court, the 
decision of Stuart, J., was reversed, Harvey, (’.J., dissenting. 
The judgment of the majority was delivered by Scott, J., who 
held that each o]H*ration of tlx* machine was in itself a game, and 
tlx* fact that the inducement is held out that in some future game 
the operator may receive something more than an adequate return 
for his money, dot's not introduce the element of chance into any 
game which may be played ti|x>n the machine.
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MAN. Both Hex v. Lanyloi.s, and the majority ruling in Hex v. Stubbs,
K. ti. were disapproved of by the Ontario Court of Apixal in a unani- 

mous judgment of Meredith, C.J., (iarrow, Maelaren and Magee, 
r- JJA., and Kelly, J., in Hex v. O'Meara, 25 D.L.R. 503,34 O.L.R. 

407. The machine in that ease, was, so far as can he gathered 
c.j!kj». from the report, identical in operation with the one in question 

in the other two eases. Mag<*e, J., by whom the judgment was 
delivered, says, at p. 505:—

It nmls only to state the transaction to realise that each dc|xwitor was 
taking part in a game of chance. It is true that he need not again pull the 
lever nor avail himself of good fortune if it offered, but that may be said 
of the winner of any gaming stake, or lottery prize. It may also be that the 
proprietor of the machine knows exactly how many blanks there are to the 
prizi*s. or how often, or even in what order, the different combinations will 
or can appear, or it may he that there is a fixed order. But, even if that were 
shown to Im‘ so, the whole operation is still one of pure chance, so far as the 
de|>ositors are concerned, with no element of skill.

Slot machines, by the operation of which the player was always 
entitled to gum or a cigar to the value of the coin deposited with 
every play, but also had the, chance of whining much more, have 
generally bmi held by the U.S. Courts to he unlawful gambling 
devices: Meyers v. State, 51 L.R.A. 41 Hi, 37 S.E.R. 90: Lang v. 
Merwin, 99 Me. 480, 39 Atl. 1021 ; He Cullinan, 99 N.Y. S. Apps., 
1098, 114 App. Div. 054; Lytle v. State, 100 8.W.R. 1100, and 
cases collected 20 Am. & Eng. AX’. 133. The same has been 
held in England with respect to a machine upon which the player 
has no chance of winning anything, but stands a chance of losing 
the coin hazarded. Heberts v. Harrison, 25 T.L.R. 700 (1909). 
In this ease the accused kept in his shop an automatic machine 
with a slot in it. A jiersoi. desirous of working the machine put 
a half-penny in the slot and pulled a lever, which projected a ball 
to the top of the machine. If it came back into one cup the half
penny was returned to the player; if it went into another the ball 
was returned to the player to lie played again, and if it went into 
a third cup the half-penny became the pro|x*rty of the proprietor. 
In this case the player stood no chance of winning anything. 
There was a chance that he might get back his half-penny, and 
there was a chance that he might lose it. It was contends! that 
the machine was playtxi for amusement only. Nevertheless, the 
kcc|>er of the shop was convicted under a statute against using 
his shop for unlawful gaming.

After the above United States decisions, and most probably
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with a vivw to evading their consequences, a machine was brought _N' 
out like the one in question, by which each player was informed K. B. 
Indore he deposited his nickel the exact reward which he would pKX
receive, in kind, for that particular nickel. The first ease 1 have v
found in which this re-formed machine came under review was ----
People v. Jenkins, 153 N.Y. App. Div., 512, 138 N.Y. supp. 449, r j'k r’. 

cited in 37 Am. Eng. Ann. Vas., at 174. The machine deseril>ed 
is identical in construction and operation with the one in question 
here. The Court there said: “Thus in addition to the gum and 
the trade checks indicated as the certain receipts ujMin the dropping 
of the nickel the operator is given an option to obtain a package 
of gum, and an uncertain numl>er of trade checks u|>on the 
dropping of the second nickel. That this uncertain option has 
in it such an element of chance as constitutes gambling can hardly 
Ik- questioned.”

The Supreme Court of Indiana, in Ferguson v. Stole, 99 
N.E.R., 800 (1912), 37 Am. & E. Ann. C\, 92 L.K.A. (N.8.) 720, 
arrived at the same conclusion with respect to a like machine.
The Court then* said:—

In die |in‘sviit cane tin* fact that the machine would indicate die reward 
In-fore it was played make* no difference. The inducement for each play 
wax tIn* chance that ultimately he would receive something for nothing.

The last case I have fount! dealing with this class of machines 
is a decision by the Supreme Court of Tennessee, State v.
XîcTcer, 167 8.W.R. 121, and it is in accord with the other 
cast's cited.

The above are all the authorities I have been able to find, in 
which a device similar to the machine kept by the accused, has 
been in question. Upon the authority above, the cast* is a strong 
one against the accused. Inde|M*ndently of authority it is equally 
strong. The machine is cunningly devised to lure the player on 
by the prospect of getting something for nothing. There is 
always the chance that the player, by the expenditure of 10 cents, 
may obtain not only two packages of gum, but checks worth, at 
the counter, anywhere from 10 cents to 100 cents as well. The 
player is induced to continue by the fact that he is getting 5 
cents’ worth of gum each time he plays, with always the chance 
just ahead that the next presentation of the indicator will give 
him a large profit. If the machine did not afford that chance 
it would not be used. If there was only the chance of getting gum
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MAN. every time, there would lie no inducement to operate the machine.
K. B. It is the* hazard, the chance of winning more than the sum ven-
Rex tured, which attracts people to the machine. It is calculated to

GERASSE.
minister to the gambling humour, and therein lies its vice. The 
statute is intended to suppress the gambling propensity—a

Mathers,
C.J.K.B. propensity which this machine is designed to stimulate and 

arouse.
Counsel for the accused sought to differentiate this machine 

from the one held to be a gambling device* in the Rex v. O'Meara 
case (25 D.L.R. 503), by the fact that upon it there is a notice 
to the effect that the proprietor may stop any player at any time. 
I am much inclined to believe that this notice is a mere subter
fuge, never intended to l>e acted u]K)n, but framed to keep within 
the letter of the law, while violating its spirit. The fact that the 
machine is there to be played, whether the proprietor is present 
or not, would indicate that such was its purpose. But, assuming 
that the notice was bond fide placed there* with the intention of 
being acted upon, it does not eliminate the elements of chance, 
but rather increases the hazard of the player. Without the notice 
he would 1m* entitled to play the machine, if he chose, until In* 
won 100 cents' worth of trade checks. Now, by the terms of the 
notice, he is exjxised to the hazard of tin* proprietor stepping in 
and stopping his further play, just as the indicator shewi^l that 
by another play he could make a profit, thus preventing him from 
getting what, by his previous play, he had earned. This by no 
means takes away the element of chance, but adds, as another 
element, the chance of the proprietor interfering.

I find the accused guilty of the offence laid in the indictment.
As I understand this prosecution has been brought to test the 

right to use these machines I will impose only a nominal fine of 
$10.00. Accused convicted.

CAN. VAÏTDRY v. QUEBEC RAILWAY, UGHT, HEAT AHD POWER CO.

8. C. Supreme Court of Canada, Davies, Idinglon, Duff, Anglin and Brodeur, JJ. 
March S, 1916.

Electricity (6 III A—16)— Escafe or current causing fires—Dekectivk 
transformer—Liability.

A power {company is liable to its consumers for damage caused by 
the escape of electricity in consequence of an unsafe system of transmis-

lQuebec, etc., Power Co. v. Vandru, 24 Que. K.B. 214, reversed. Leave 
to appeal to Privy Council granted.]
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Appeals from the judgments of the Court of King's Bench, 
appeal side, 24 Que. K.B. 214, reversing the judgments of Dorion, 
J., in the Superior Court, District of Quel>ec, and dismissing the 
actions with costs.

L. A. Taschereau, K.C., and Cannon, K.C., for the ap|>ellants.
G. G. Stuarl, K.C., for the respondents.
Davies, ,1. (dissenting) :—Notwithstanding the enormous mass 

of testimony which appears to liave l>een given in these eases and 
the great number of |>oints raised by the plaintiffs on which it is 
contended that the defendants should bo held liable, it seems to 
me that the real substantial questions are reduced to very few,— 
First, whether there was evidence of negligence on the part of the 
defendant company in not grounding their transformer secondary 
wires, or other negligence which was an effective cause of the 
damages complained of, and next whether the company is liable 
for these damages irrespective of proof of negligence under the 
statute 58 & 59 Viet., eh. 13, under which they were carrying on 
their operations and under arts. 1053 and 1054 of the Civil Code 
of Quebec.

The case of the plaintiff Vandry and the four other appeals, 
by insurance companies which are suing as having been subrogated 
to the rights of the parties whose houses they had insured, de|>end 
upon the same facts and are the re sult of fires which took place 
on Decemlier 19 and 20, 1912, which the appellants contend, as 
1 think rightly, were caused by an electric current supplied by 
respondents for the lighting of the burnt buildings.

As to the contention that, without proof of fault or negligence, 
alisolutc liability of the company is established under art. 1054 
C.C. upon its being proved that the damage sued for was caused 
by a “thing which it had under its can1" or because1, as contended, 
the company failed to prove that it was unable to prevent the 
act which caused the damage, I am in full accord with the judg
ment of the Court of uppeal which, as I understand it, is that fault 
or negligence causing or contributing to the accident on the part 
of the defendant company not having l>een proven!, they an* not 
liable for elamage's.

The question, to my mine!, resolve's itsedf into this:—Whether 
the responelent cemipany can be held re»sponsible for damages 
resulting from the exercise» of its statutory pe>we»rs where no 
wgligence e>n its part is proved.
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In the caw of Canadian Pacific U. Co. v. Roy, [1902] A.C. 220, 
il was held by the Judicial Committee of the Privy Council that :

A railway company authorized by statute to carry on its railway under
taking in the place and by the means adopted is not responsible in damages 
for injury not caused by negligence, but by the ordinary and normal use of 
its railway; or, in other words, by the proper execution of the |>ower conferred 
by the statute.

The previous state of the common law iui|H>sing liability cannot render 
inoperative the positive enactment of a statute. Neither the Civil Voile 
of Iiower Canada, art. 35(1, nor the Dominion Railway Act, secs. 02, 2NK. 
on their true construction, contemplates the liability of a railway company 
acting within its statutory powers:—

So held, where the res|>ondcnt had suffered damage caused by sparks 
escaping from one of the ap|iellnTit’s locomotive engines while employed in the 
ordinary use of its railway.

I-Ater, in the case of Dumphy v. Montrent Light, Heat and 
Poxcer Co., (1907] AX’. 454, the Judicial Committee held
that the respondents, being authorized by Quebec Act, 1 Kdw. VII. eh. (id. 
siM*. 10, in the alternative, to place their wires either overhead or underground, 
were not guilty of negligence in adopting one alternative rather than the other, 
or in neglecting to insulate or guard the wires in the absence of evidence 
that such precaution would have been effectual to avert the accident

Kach of these decisions was based on the ground that proof 
of negligence or fault causing the injuries complained of was 
essential to entitle a person injured to recover damages caused bv 
the exercise by a company of its statutory powers.

The current of decisions in this Court has, I think, been 
uniform to the same effect and no decision that I am aware of can 
be found to the contrary, supjKjrting the proposition now con
tended for under article 1054 of the (’ivil Code.

There must be evidence proving the existence of fault on the 
part of the defendant, or, at any rate, since the decision of the 
Privy Council in the case McArthur v. Dominion Cartridge Co., 
( 1905] AX’. 72, from which the tribunal may reasonably and fairly 
infer both the existence of the fault and its connection with the 
injury complained of.

Then, as to the contention that sub-sec. (c) of sec. 13 of the 
Dominion Act incorporating the company and under which it was 
orating declared the company should Ik*
responsible for till damages which its agents, servants or workmen caused to 
individuals or pro|ierty in carrying out or maintaining any of its said works, 
I would apply the language used by The Ix>rd Chaneellor in 
delivering the judgment of the Privy Council in the ease of 
Canadian Pacific R. Co. v. Roy, (1902] A.C. 220 at 231.
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Sec. 288 (of the Railway Ad of 1888) is more plausibly argues I in have 
maintained the liability of the company, notwithstanding the statutory 
IKTinission to use the railway; but if one looks at . . . the great variety
of provisions which give ample materials for the o|>eration of that section, 
it would be straining the words unduly to give it a construction which would 
make it repugnant, and authorize in one part of the statute what is made un 
actionable wrong in another. It would reduce the legislation to an absurdity, 
and their Ixirdships are of opinion that it cannot be so construed.

Hut whatever may be the meaning of the language of this 
clause (e) it cannot, in my opinion, be construed so as to embrace 
or cover such an accident as we have proved in this case, one 
caused by force majeure and without negligence on the part of 
the respondent company.

The substantial, if not the only ground on which the plaintiffs 
could hojie to establish negligence- on the part of the company 
was the non-grounding of the transformer secondary wires.

The company, in erecting its poles along the roadside and 
supplying electricity to light the houses whose- owne-rs or e>e-cupants 
ele-sire-d to have- it, was admittedly de>ing see in the- e-xe-re-ise- of a 
statutory powe-r authorizing it to carry electrie-ity on wire-s attached 
to poles on any public retael in the- vicinity of Quebec.

In the operation which it was set carrying on, it was doing 
that which the- statute- authetrize-d.

The trial Judge elistinetly femnd that, with the- above- e-xe-e-p- 
t ion of this netn-grouneling, none of the complaints muele against 
the- e-onelitiem etf the- line* were well founde-el.

The- cetmpany’s contention was, ami it sen-ms to me- to be* 
prove-el, that its wires were- strung alemg pole-s plae-e-d on the- St. 
Foy Kernel, ein the- highway, and we-re- in geiexl eirele-r and condition, 
that on the night on which appellant’s house- was ele-stroye-d a 
large- brane-h of a tre-e- greiwinp on the- property of Vie-te>r Chate-au- 
ve-rt, one of the- partie-s insure-el end whose- rights became- subro
gated to the- Queen Insurance Co., erne of the plaintiffs, was, as 
the re-sult of a gre-at wind and sle-e-t storm, blown ofT the- tre-e- and 
carried out to the- highway upon the- re 's wire-s bringing
the- primary wire, with its high-tension current, into contact with 
the- se-conelary. The tre-e- was approxiniate-lv 90 ft. high and the- 
branch which breike* was at a measureel distance of 03 ft. from the- 
grounel. It was a brane-h growing upwarels in a westerly elircc- 
tion anel at the- time- it breike- was covere-el with a thie-k e-oating 
of ice anel drive-n by a wind which attaineel a spe-e-el of 38 mile-s
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an hour. The rescindent defendant8 further contends! that if 
the wiring of the house had been properly done and efficiently 
maintained, instead of being as it was most defective, no injury 
probably would have resulted, even if the high-tension current 
lmd been introduced into the house.

It was also proven! that the defendants (respondents), were* in 
no way res|>onsihle for the house wiring. That was a matter 
entirely within the* duty of the plaintiffs (appellants).

The primary wires, three in numlier, were strung from |Hile 
to |>ole upon cross-bars, and the secondary wires, two in number, 
were strung some distance beneath them on other cross-bars.

The tree on Chateauvert’s property from which the branch 
broke off was in a field at a distance of 22 ft. (i ins. from the 
road-fence ami a few feet further from tie* centre of the pole line. 
To reach the primary wires it was contended the branch must 
have lx*en carried a distance of 33 ft. (» ins. and this could only 
be done by an extremely violent wind and by the broken branch 
sliding along the lower branches of the tree, all of which were 
heavily coated with ice. The tree ami the branch were shewn 
to have been sound, without any visible weakness and defect, 
and the branch, some 9 ft. in length, was one of the exhibits in the 
case produced before this Court.

The majority of the Court of Appeal was of the Opinion that 
nothing was shewn to have existed which should have caused any 
one to anticipate the occurrence of such an accident as happened, 
that it was one for which res|>ondent defendants were in no way 
res)nuisible and that, in view of the proved defective condition 
of the interior wiring of the burnt buildings, for which the res
pondents were not responsible, the grounding of the transformer 
would, instead of being a protection, have bmi rather an added 
danger.

After hearing the argument at bar and reading the evidence of 
the different ex|>erts and engimrrs on the point of this grounding 
and the correspondence between the defendants’ manager, and 
Mr. Bennett, in Dccemlier, 1911, on the same question, 1 have 
reached the same conclusion as the Court of Apjx'al, namely, that 
while electrical expert opinion is strongly in favour of the ground
ing of the transformer secondary wires as a protection and safe
guard against accidents happening from the (xissible contact of
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the primary win* with tin* secondary wires in cases where the 
inside wiring of the houses is good, such grounding would not be 
a safeguard or protection with resjiect to houses the inside wiring 
of which was as bad and defective as it was shewn to have lieen 
in this ease.

Being of the opinion, therefore, that the respondents, in the 
exercise of their statutory |lowers, were not responsible in damages 
for injuries not caused by negligence on their part ; that no such 
negligence was or could be found on the facts of this case; that 
the accident which * net! and brought the primary and 
secondary wires into contact and carried the high-tension current 
of the former into the houses was caused by the branch of a tree 
being blown off and carried, by force of a high wind in a sleet 
storm, some distance out to the highway and on to the wires and 
was an accident which they could not have anticipated and for 
which they should not he held responsible, and against which no 
precaution has been suggested which they could or ought to have 
taken; and that the injuries caused to the plaintiff might have 
been avoided if the inside wiring of his house had not been bad 
and defective, a condition for which lie alone is rcs|xmsihlc. I 
would dismiss this and the other appeals with costs.

Idinciton, .1.:—Notwithstanding the voluminous material of 
law and fact presented for consideration herein, and over two 
days of argument spent in enlightening us as to the bearing thereof, 
1 think that to be decided in the case is within a very narrow 
compass, when we accept as proven that which every fair-minded 
)>crson seems to have assumed, and eliminate that which is either 
irrelevant or immaterial.

Yet, as will presently appear, from my point of view there are 
some things relevant to what has to be decided which one should 
have desired to know more about than is presented in evidence 
or has been dealt with in argument.

Passing, meantime, these considerations it seems abundantly 
clear that the pro|M*rty in question was destroyed by the force 
of an electric current of 2,200 volts passing into the premises in 
question which no one could ever have imagined had been pré
parai to receive and resist the ill effects of more than a current 
of 108 to 150 volts of electric current.

It is equally clear that this was produced by reason of a large
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branch of a troc breaking and being blown by the wind ui>oii the 
wire of respondent. The danger of such a thing ning was 
so well recognized by those engaged in the business that experts, 

respondent's witness, Mr. Herdt, hereinafter quoted 
on other points, toll us without hesitation or contradiction that 
those so engaged out of necessity for safety seek to have the trees 
near to their wires removed or so trimmed as to avert or ameliorate 
such damages.

Everything, therefore, urged in law or in fact as rn impediment 
to the * at ion of such means of safety rendered it the more 
incumbent upon the r< to secure, by other means, the
protection of life and property where it carried on its operations.

The freezing of rain falling upon the trn-s at certain seasons in 
Canada and consequent• destruction of their branches by force 
of wind o]HTating upon them when so laden is too frequent an 
occurrence to escajH' the attention of any intelligent jarson.

The |M>ssil>ility of the branches being in such circumstances 
carried from tall trees a much greater distance than anything 
involved herein should be so obvious to any Canadian, keeping 
his eyes open, that it is hardly necessary to dilate ujhui that 
incidental feature ap]>caring in this ease and becoming a subject 
of grave argument. In short, the ease is reduced to the considera
tion of a few facts and the law bearing thereon. *

The m is engaged in the business of lighting by means
of electricity. It produces electric current for distribution. In 
order to divide the current generated therefor it uses transformers 
whereby the main electric force is reduced to such fractions 
thereof as may be conducted with safety into houses or other 
places to be lighted by means of lamps it supplies for the purpose. 
These fractional currents, if I may so s]>enk, are conducted by 
one wire, or set of wires, whilst the main or primary current is 
carried ujxm another wire. Both wires are carried overhead by 
means of same set of tMiles and cross-arms and should be so far 
apart as to avoid the dangers of induction of current from one to 
the other.

It is alleged, and, I incline to think, sup|M>rted by some evi
dence, that the resjMjndent’s primary and secondary wires were 
strung too close together. In my vi<‘W of the case 1 have not 
found it necessary to reach a definite opinion ujMm that disputed

6

4

95

C2-A

83



29 D.L.R.I Dominion Law Reports. 537

fact. I therefore eliminate it from what is necessary to be con
sidered.

The naked facts are that the branch of a tree (which might, 
under the circumstances I have adverted to, lie so expected 
to fall and, hence, had to be guarded against) falling ui>on these 
wires, caused in the absence of the use of grounding at the trans
former, the current of 2,200 volts to be carried in the primary 
wire to pass into the secondary wire and thereby to the liouses 

•epared or supposed to be only prepared to resist, or rather 
receive with safety, a current of one hundred and eight volts.

The rt'sult in each house in question herein was a lire and 
df*st ruction of property.

The appellant Vandry was indemnified for part of his loss by 
the insurance companies which, in turn, were subrogated for him 
in respect of so much thereof as so paid, and they sue by virtue 
of such subrogations.

Other companies claim in subrogation of the other sufferers.
Nothing turns U|k)H the question of subrogation !>eyond one 

or two i>oints of procedure and costs to be referred to hereafter.
The trial Judge held the respondent liable mainly, if not 

entirely, ujion the ground that there was a means well known to 
the respondent which it ought to have adopted, but did not 
adopt, to provide for just such probable contingencies as happened, 
and, for the reasons I have already given, were likely to happen.

That means was the grounding at the transformer of the 
secondary wire whereby the augmented current therein caused 
by the accident would have been conducted to earth instead of 
into the houses in question.

The means of insuring safety by grounding secondary wires 
at the transformer is thus referred to by Mr. lien It, one of the 
resjMmdent’s scientific expert witnesses, as follows:—

(j. You also add that this practice* has Imvii carried into effect very gen
erally by most large operating com panics? A. Yes, sir. (j. That was to 
your |iersonal knowledge? A. Yea, to my personal knowledge, tj. For how 
many years prior to this letter, had this practice l>een carried into effect 
by the large operating companies, as stated by you in your letter? A. Nome 
of the large operating companies have started grounding transformer second
aries early in ItHM), 1002 or 10M, but it has taken them years to carry that 
out. Q. But the grounding of transformers was being put into effect by large 
o|ierating companies 10 years prior to your letter? A. 10 years; hardly 10 
years. Q. That is what you have said. You have said 12 years even? 
A. It was started. Q. It was started in or alnnit ItHM)'.' A. In 1002 or 19CW.
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(j. So, for 10 yearn that had lieen going on? A. For 10 yearn that hiul Imtii 
going on.

The results are testified to by same witness as follows:—
A. l)o I personally know of any ease where the inside wiring is good and 

the transformer grounded? (j. Yes? A. No, I do not know of any ease. 
Q. So in all the ezines that you are aware of, or that «une to your knowledge, 
when the transformer was grounded and the inside wiring Iteing good, no lire 
started? A. No. If I know of any case? (j. Yes? A. No, I do not.

The only answer made thereto which seems worth a moment's 
consideration is that in the ease of a defectively wired house there 
would be a jMissibility of increasing thereby the danger to life 
and property therein.

It was further alleged that the houses in question were of ttye 
defectively wired class. But how is that an answer? Had the 
respondent any right to venture to supply light to such a house? 
Where in its charter or in law can it find justification for doing so? 
The means for determining whether or not a house is of that 
character is referred to by Mr. Herdt, its own witness, as follows :

Q. I am very sorry to say that all that happened. Now I understand 
that there arc some special instruments to test the wiring in a private dwelling? 
A. Yes. (j. An* they expensive instruments? Counsel for defendant objects 
to this question. A. No. Q. These tests may In* easily made by the electrical 
company? A. Very easily, (j. Easily made? A. Easily made. (j. And it 
is a perfectly safe test? A. Perfectly safe teat. (j. If the wiring will hold 
that teat, then the transformer can Im* grounded without any trouble? A. 
Well, the different companies may have different methods of testing, different 
requirements of testing; but generally sjieaking the insulation resistance 
test is not a difficult one to make. Q. So as an electrical engineer, you know 
of not only one met lu si of testing, but of several good methods of testing? 
A. Yea. (j. And if the wiring will pass that test. why. you can recommend 
the grounding of the transformer? A. Yes. sir. (J. As a safety device for 
life and fire? A. Yes, sir.

Anti Mr. Wilson, another of its witnesses, says:—
(J. It is quite easy for the electrical company to ti*st the wiring of the 

houses as you do in Montreal? A. Yea, they can test to find out if there is 
ground, easy enough. CJ. And your practice in Montreal is to refuse current 
to any house that will not stand the test? A. Well, we have to cut them off. 
(j. So that good wiring won't suffer for the bad? A. We exact now a certificate 
from the fire underwriters to connect the thing.

And this condition of things had prevailed in Montreal, he 
tells us, since 1909, about 4 years before this accident.

Surely the distance between Montreal and Quebec is not so 
great as to have prevented the intelligence of what was known 
at tin* former place to have reached the understanding of those 
in the latter place conducting a business wherein it Inrame their 
bounden duty in law to recognize the advancement of scientific
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knowledge* and the results of experience in order that they might 
exercise due care and have some regard to the* protection of the 
lives and property of others.

Mr. Wilson tells us that previous to 1905 they had Urn so un
fortunate as to have* hud two or three )>eople killed by primaries 
and secondaries coming i .*o contact.

Suppose then* had l>een someone killed instead of only a 
fire occasioned by the neglect of duty on the part of the résinai
ent's management, and the manager had l>een placed on trial for 
manslaughter and the evidence herein, es|M*eially of his perversity, 
spread out in his correspondence with Mr. Bennett ap|H-aling 
to him for a change of methods and practice, had l>ccn adduced. 
I am puzzled to know what answer la* could have made to such a 
charge. Yet, substantially the qu<*stion here involved and that 
in the cast* I put an* the same. The only diffen*nce is that one 
dcfiends on the interpretation to be put upon two articles of the 
Code designed to secure a remedy for those suffering from the 
neglect of others and in the Criminal Code is expressed in secs. 
247 ami 202 combined in slightly different language.

I can understand the case of a man in the situation of Vandry 
having contracted himself out of any recourse against the res
pondent. That, however, is not pretended here. All we can 
infer from what ap|>cars is that there must have lN*en a contractual 
relation l>ctwecn the rescindent ami someone to light, by means 
of electricity, the premises in question in each case.

It was the duty of rcs|>ondent to have seen to it when applied 
to for such a service that it could perform the service with some
thing like reasonable safety for life and property.

Was this appellant Vandry or his tenant the Hunt Club the 
applicant for the service herein? So far as the print<*d case goes 
I am unable to discover. He had bouglil the property from the 
club in February, 1912, and agreed to least* it to the club. He 
had, apparently, been a member of the club when, in 1909, the 
work was done of installing electrical appliances therein, and I 
gather had Urn on a committee having to do with letting that 
contract.

If the relations lietween the parties had l>cen more accurately 
and definitely put in evidence it would have Urn more satisfac
tory.
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In many cases of negligence the legal relationship between 
thv partit‘8 concerned must be examined with cart1. The nature 
and quality of the aet or omission ealled negligence can only in 
many such eases lie determined as result of such examination.

The relation between a company like the rescindent and a 
tenant can hardly as of course and of necessity explain away all 
the rights of the owner seeking relief against negligent conduct 
of the company towards him such as in evidence herein.

If the tenant and company were both found to have entered, 
without his iienuission, into any enterprise endangering the 
premises, that would not of itself answer the claim of tin- owner.

As this phase of the matter was not presented in argument 
and the evidence is far from clear, the only use I wish to make 
of it is by way of illustration of how little there is, when one comes 
to consider the rescindent s pretensions in the* answer it makes, 
relative to the failure to protect by grounding the win*.

In such a cusc as 1 put, and as jiossihly in fact exists herein, 
there could lie found no excuse for attempting to supply electric 
current without testing to see if the fixtures were sufficient to 
ensure safety when protected by means of grounding. If so 
found it could and should protect by grounding. Otherwise it 
should, out of regard to the lives and property of others, refuse to 
turn its dangerous machine’s destructive forces upon the property.

It seems, from the evidence1, clearly established that when this 
course is pursued, there is practically no danger of fin* or loss 
to any one; save in the iHissiblc loss to the company of tin* jmssiblc 
profits derivable from an undesiruble customer. It should never 
be forgotten that in such case* the safety of adjacent pro|iertics 
either not using electric lights, or using them with the very best 
electrical fixtures available, are all jeopardized by following any 
other course.

1 think the duty was the same in the ease of any one applying 
as owner for lighting to 1h* done, unless the owner contracted to 
assume the risk.

The owner’s ignorance is generally as great, when he contracts 
for such service, as if lie hail never lieen consulted, as in the case 
I put of a tenant doing so liehind his back as it were. But even 
in such a case what right has the rca|>ondcnt or any like company 
to endanger adjacent profierties of others? The frunchise given
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hy its charter never was intended to |>erinit such a course of 
(i t.

Again, in the ease of any one being applied to, who is supposed 
to possess skill in his busim-ss, to undertake anything for someone 
relying ujmhi his skill, he is not generally sup|Mised to presume that 
the man he is to serve s as mueh as lie. If he neglects to 
inform him of the risks lie runs lie is negligent of his duty in the 
premises.

How mueh more must that Is* implied in the ease of one who 
has to answer for his conduct under art. 1054 of the (

Again, it has lieen well |>ointcd out hy Carroll, .1. (if lie is 
right in assuming the rules ap|>curing in the ease apply to ri-s- 
isindent’s contract), one of the rules it requires to lie observed is:

The miiHiiinvr is not pt'riiiithd to makv ions or iiltvrntion in liis 
installation without receiving the written consent of the mtn|iany.

This seems to ]>re-sup|Hise an insis-etion and a contract in 
relation to the existing features as the basis of acting.

Assuming, for argument's sake, the answer made which I 
have lieen considering to present something arguable, 1 am far 
from accepting the view presented by counsel for respondent 
relative to the facts as bearing out his argument.

The rejsirt of Morissette looks as if many things had to be 
rectified, but that was a year before the fire, and what hap|>ened 

I cannot assume to have been complete neglect of tla- 
report and its requirements, and I cannot find it satisfactorily 
explained in a way to supixirt the contention.

Nor does the evidence seem to bear out the suggestion of its 
construction being old, as it seems to have lieen done over in 1000 
under a contract intended to satisfy the underwriter.

In my view, however, this does not matter for it certainly, 
even if all that is claimed by rescindent, would not prove that the 
liest wiring would have prevented a fire with a current of 2,200 
volts which it seems to lie entered the house as result
of the accident.

1, however, do not find the répondent excused thereby. 1 
think it might well lie found guilty of negligence under art. 1053 
C.C. But, at all events, under art. 1054 C.(\ it clearly was negli
gent and has not, upon the evidence, been excused in any way. 
I see no difficulty in the pleading which is comprehensive enough 
to cover either case the evidence fits. I think art. 1054 fits
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the pleading, and the proof. And both pleading and facts 
adduced in proof thereof i>eculiarly fit the case for which art. 
1054 was framed. I am not dis|>oeed to fritter away the effect 
which should lie given and 1 think was intended to be given 
respectively to the admirable and comprehensive arts. 1053 and 
1054 for the respective situations to which each is applicable.

The r<‘8]Kmdent failed in its obvious duty under the then well 
known results of ex|M*rience and the advancement of scientific 
knowledge, to take profier precautions.

It had no right in law to attempt to shift, as it did, long before 
this accident now in question, the resfionsihility devolving upon 
it under the law in such circumstance or await the result of a public 
prosecution by way of indictment for continuing a public nuisance. 
It should have refused to undertake anything so easily discoverable 
as likely to endanger the property of others and constitute an 
indictable nuisance and must lie assumed to have run the risk of 
negligently so proceeding. To appeal to/(tree majeure as a defence 
under such circumstances seems an idle confusion of thought.

The judgment in the case of The Canadian Pacific R. Co. v. 
Hoy, (1002] A.C. 220, relied on by respondent, at foot of p. 230 
and top of p. 231, disuses, in the following sentence, of all that 
rests therein :—

The |M*rmisnioii. of courue. <Iooh not iiuthorise the thing to In* done negli
gently or even unneeiwarily to cause damage to others.
This was, if ever there was, an unnecessarily causing of dam,age.

The appeal should be allowed with costs here and in the Court 
of Api*-al and the judgment of the trial Judge Ik* restored.

The qwstion of procedure invoked by the res|>ondent is one 
with which we never interfere unless something mon* than costs 
is involved and that is all that seems to me in that regard involved 
herein.

Durr, J. (dissenting):—I have throughout used the word 
“appellants” as if the actions had been brought on liehalf of the 
owners of the property and that it was the owners who an* now 
ap|M*aling to this Court.

The first question to lie decided turns upon the effect of certain 
statutory provisions upon which the ap|iellunts rely. The prin
cipal Act of the resfiondeiit company is ch. 59, of 58 & 59 Viet. 
(1895). in which the undertaking of the company (then known 
as the Quebec Montmorency and Charlevoix It. Co.) was declared
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to be a work for th<* general advantage of (anaria and by which 
it was further declared that that Act and the Railway Act of 
Canada should apply to the company and it# undertaking instead 
of eertain statutes of Quel>ec. The statute of 1895 was amended 
by ch. 85 of 62 A <13 Viet. ( 1899), ami by this statute the name of 
the company was changed to the name which it now Imws. By 
the Act of 1895 the company was authorized to “construct, work 
and maintain’' a railway in, among other places, the streets of 
(£ucl>cc ami telegraph ami telephone lines; and extensive com
pulsory power# were granted for these pur)>o#cs. By see. 2 of 
the Act of 1899 the company was authorized to:—

(o) “manufacture. furnish, iw ami sell or least* in the city him I <li*triet 
of Quebec, light, heal ami motive jsiwer, general i*d from electlicit y. ami 
construct, aet|uirv, work ami carry on any lines of wires, tulies or other appnr- 
alus for conducting electricity either by land or water;

(bI ‘'acquire lands, water |*»wers ami watercourses, and erect, use and 
manage works, machinery ami |ilant for the generation, transmission and 
distribution of electrical power and energy;

(c) “build |s»wer houses and stations for the development of electrical 
force ami energy, and acquire the factories or stations of other like companies, 
or lea** their works. equipments, appurtenances and |s»wer;

id) “acquire any exclusive rights in letters |iatent, franchises or patent 
rights for the puristes of the works and undertakings hereby authorised, 
and again diH|Kmc of such rights."

For the first time, apparently, the apis llants raised the |>oiiit 
in this Court that see. 13(e) of the Act of 1895 has the effect of 
im|>o#ing u|sm the rc#|x>ndcnt company an absolute rcs|Min#ihility 
for harm arising from the working of the company's undertaking. 
1 quote see. 13 in full:—

Sec. 13:—With the consent of the municipal council or other authority 
having jurisdiction over the mails and street* of any city. town, municipality 
or district, the company may, by its servants, agents or workmen enter 
u|sm any public mud. highway, street, bridge, watercourse, navigable or non- 
nuvigublc water or other such place* in any city. incor|s»ratcd town, village, 
county, munici|Mility, district, or other (Mace, for the pur|sise of constructing, 
erecting.equipping, working and maintaining itslinesof telegraph and telephone 
and lim*s for the conveyance of electric power U|n»ii. along, across, over and 
under tin* same; and may erect, equip and maintain such and so many |s4cs 
or other works and device» as tlic coni|>uny deems necessary for making, 
cotiqileting and sup|s»rting. using, working and maintaining the system of 
eiHiimunication by telegraph and telephone ami for supplying |mwer; and 
may stretch wires and other electrical contrivances, thereon; and, as often 
a* the company, its agents, officers or workmen think pro|**r, may break up 
ami open any purl whatsoever of the said |Miblic mails, highways, streets, 
bridges, watercourses, nuvigablc and non-navigable waters and other like 
places subject, however, to the following provisions, that is to say:
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(a) The company shall not, in the construction or operation of its lines, 
interfere with the public right of travelling on or using such public roads, 
highways, streets, bridges or watercourses, and other like places, and shall not 
do any unnecessary damage, nor in any way obstruct the entrance to any door 
or gateway or free access to any building erected in the vicinity.

(b) The company shall not aflix any telegraph or telephone wires less 
than 22 feet above the surface of the street, or road, nor erect without the 
consent of the municipal council having jurisdiction over the roads or streets 
of the municipality, more than one line of jioles along any street or roatl;

(c) In all municipalities the |>oles shall lie as nearly as possible straight 
and |»erpendieular, and shall, in cities, be painted, if so required by any by-law 
of the council.

(d) Whenever, in ease of fire, it becomes necessary for its extinction or 
lor the preservation of property, that the poles or wires should Is* cut, the 
cutting under such circumstances of the jxiles or any of the wires of the 
company, under the direction of the chief engineer or other officer in charge of 
the fire brigade, shall not entitle the company to demand or to claim compensa- 
lion for any damage thereby incurred;

(<-) The company shall lie responsible for all damage which its agents, 
servants or workmen cause to individuals or property in carrying out or 
maintaining any of its said works;

(/) The company shall not cut down or mutilate any shade, fruit or 
ornamental tree;

• y) In all municipalities the o|icning up of streets for the erection of |>olcs, 
or for carrying the wires underground, shall lie subject to the supervision 
of such engineer or other jieraon as the council ap|mints for that pur|>ose, 
and shall lie done in such manner as the council directs; the council may also 
direct and designate the places where the |Miles are to lie erected in such munici
pality : ami the surface of the streets shall in all cases he restored as far as 
\Missible toi ts former condition by and at the « x|m>iisc of the company.

(A) No Act of Parliament requiring the company in ease eflieient means 
are devised for carrying telegraph or telephone wires under ground, to adopt 
such means, and abrogating the right given by this section to continue carrying 
lines on |Miles through cities, towns or ineor|Miratcd villages, shall lie deemed 
an infringement of the privileges granted by this Act, and the company shall 
not Ik* entitled to «lamages therefor;

U) No |ierson shall labour u|Min the work of erecting or repairing any line 
or instrument of the company, without having conspicuously attached to 
his dr<*ss a medal or badge on which shall Ik* legibly inscrilnsl tin* name of the 
company and a number by which lie can Ik* readily identified;

(j) Nothing in this Act contained shall lie decimal to authorise the 
company, its servants, workmen or agents, to enter U|Min any private pro|M*rty 
for the purisme of erecting, maintaining or repairing any of its wires without 
the previous assent of the owner or «M-cupant of the property for the time

(k) If in the rctmival of buildings or in the exercise of the public right 
of travelling on, or using any public road, highway or street, it Is-comes neces
sary that the said wires Ik* temjMirarily removed by cutting or otherwise, 
it shall Iki the duty of the company at its own expense. u|miii reasonable 
notice in writing, from any person requiring the same, to remove such wires 
or |Kiles, and in default of the company so doing it shall he lawful for any such
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l*»r#on to remove the hmiiic at the expetute of the company, doing no unnccc#- 
nar> ilamage thereby; and such notice may be given either at the office of 
the company or to any agent or officer of the company in the municipality 
wherein #uch wires or pole# are required to lie removed, or in the case of a 
municipality wherein there i# no mieh agent or officer of the company, then 
either at the head office or to any agent or officer of the com|iany in the nearest 
or any adjoining municipality to that in which such wire* or |Hile# require to 
lie removed.

The French version of muIhhcc. (e), to which it may lie conven
ient to refer, in an follows:—

"La compagnie sera resismsable de tous dommages que se# agents, 
employas et ouvriers causeront aux |iarticulier# ou aux propriétés en eiénitant 
ou entretenant guelguun de ht* dit* outrage*."

This provision has not, in my judgment, the effect contended 
for; Lord Halslmry'# language in Shelfer v. City of London Electric 
Liyhtitty Co., [1895] 1 Ch. 287, at p. 310, is applicable.

When one considers how frequently the distinction between the execu
tion of the works and the use of them when executed had lieen the subject 
of comment and discussion. I think it must Ik» taken that the language used 
has I wen deliberately chosen by the legislature as |Miinting to a distinction, 
now well recognized, between the construction of works and the user of them 
when constructed.

A reference to other provisions of the Act shews that this 
distinction was not overlooked. See see. 7It. see. 8, see. thi and 
b, see. 10, and sub-secs. 2 and 3, see. 12 and sub-see. 2, the whole 
of the substantive part of see. 13 and sub-see. n.

These provisions also suggest that the distinction between 
the user and maintenance was not terved. It may be
noticed, also, that the collocation of words in sub-see. (#) “damage 
caused by the agent’s servants or workmen of the company " when 
read with sub-see. (j) would indicate that the section contemplates 
such o|>e rat ions only as those s|s»cifieally authorized in the sub
stantive part of see. 13,
entry u|nm liny mad. highway, street, bridge, watercourse, navigable
or non-navigable water or other such places . . . erecting. equipping
and maintaining
of |Miles and other works and devices; the stretching wires and 
other electrical contrivances thereon; breaking tip, o|»ening public 
highways, watercourses and other like places; and not to the acts 
of the “agents, servants or workmen” of the company in the 
working of its railway, for example, in the running of its cars.

The provision, of course, ought to l>e read with see. 92 of the 
Dominion Railway Act then in force (51 Viet. ch. 29). See. 92 
has always I men held in itself to give only a right to eompensa-
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tion under the special provisions of the Railway Act for lands 
taken or injuriously affected and this right has always been held 
to be available in those cases only in which lands are taken for 
the exercise of some legal right annexed to the ownership of the 
land, the right of access, for example, which is or is to be directly 
prejudiced by the construction or the operation of the railway. 
It is sufficiently obvious that sec. 13c may be given a considerable 
scope outside of the operation of sec. 92 of the Railway Act, 
without adopting the sweeping construction advanced on behalf 
of the appellants.

1 think the language of the section cannot properly be held to 
extend to damages resulting from the noil-negligent exercise of 
powers declared by the statute to be lawfully exercisable in the 
working of the company’s undertaking (as distinguished from the 
construction or maintenance of its works), as, for example, the 
running of its cars in the streets of Quebec and in the working of 
its electric light plant.

Decisions upon one statute ought, of course, to be applied very 
cautiously in the» construction of another statute, but I think it 
right to say that when ont1 considers the manner in which secs. 
92 and 288 of the Railway Act in force in 1895 and 1899 were 
construed and applied in Canadian Pacific R. Co. v. Roy, [1902] 
AX'. 220 (see particularly p. 231), and the manner in which the 
provisions of the Quebec statute 1 Edw. VII., eh. 00, and especially 
the provisions of sec. 10 (only quoted in part in the judgment), 
were applied in Dumphy v. Montreal Light, Heat and Power Co., 
[1907] A.C. 454, one is not disposed to charge oneself with rashness 
in rejecting the construction proposed by the* appellants.

Some of my learned brethren think that the plaintiffs are 
entitled to recover under a provision found in the last sentence 
of section two of chapter 71, 44 & 45 Viet. (Que.) incorporating 
the Electric Light Company of Quebec and Levis, which, appar
ently, became the Montmorency Power Co., the words relied 
upon being:—

La compagnie sera responsable de tous les dommages qu'elle ixmrra 
causer dans l’execution de ses travaux.
I observe, in passing, that there is sufficient evidence in the 
language of the Act, sec. 6 for example, to shew' that “travaux” 
is used in the sense of, to quote Lord Atkinson’s expression in 
City of Montreal v. The Montreal Street R. Co., 1 D.L.R. 681,
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[1912J AX’. 333, of “physical things not services” and any con
tention founded upon this provision is properly subject to the 
observation made above as to the distinction between the “exe
cution” of works and the use or operation of such works when 
executed, a distinction which was plainly not overlooked by the 
authors of this statute.

But the fatal objection against resorting to this provision 
as ground of relief is that there is nothing before us entitling us 
to hold that the damage complained of in this case was the result 
of the exercise of any of the powers conferred by the statute in 
which it is contained. Sec. 2 of the Act of 1899, quoted above, 
gives ample authority for the establishment and operation of a 
system of electric lighting for the City and District of Quebec, 
and I do not know on what ground this Court could judicially say, 
the matter not having been touched in tin* evidence and no point 
having been made of it by the parties, that the works in question 
here were constructed or are operated under the provisions of the 
Quebec Act. Sec. 15 of the Act of 1895 authorized the purchase 
of the “works, buildings and machinery” of the Montmorency 
Electric Power Co. There is nothing in sec. 2 of the Act of 1895 
which imports the provision relied upon as a qualification of the 
powers thereby given. The Dominion Parliament, of course, did 
not assume in sec. 3 to legislate with regard to the works of the 
Montmorency Electric Power Co. as an undertaking established 
and carried on under the authority of the Legislature of Quebec. 
It necessarily (otherwise there would be no jurisdiction) treated 
these works as part of the undertaking of the Dominion company 
whose undertaking had been, by the statute of 1895. declared to 
be a work for the general advantage of Canada. The “franchise 
powers and privileges” referred to in sec. 3 as those enjoyed by 
the Montmorency Electric Power Co. “in virtue of its charter” 
which it is declared the Dominion company “may in future 
exercise and enjoy” must be read as “franchise powers and privi
leges" grunted by the Dominion Parliament. I think it is ques
tionable whether one is entitled to treat that as importing a 
provision of tin* local Act relating to the responsibility of the 
Montmorency Electric Power Co. in view of the fact that the works 
authorized by the local Act are being brought into and made 
part of a larger undertaking under the control of the Dominion 
and governed by different statutory provisions. At all events
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until adequate grounds are shewn against it the respondent 
company is entitled to justify under the general provisions of 
the Acts of 1895 and 1899 ineluding section 2 of the Art of 1899. 
There are other difficulties in the appellants’ way on this branch 
of his appeal. 1. Does a provision of this kind, construed as 
relating to the o|M-rations of the companies’ undertaking, govern 
the legal relation between the company and its customers to 
whom it supplies electric light or power? The appellants must 
maintain the affirmative. The language is not apt for the purjiose 
of making the company insurer of its customers against accidents 
in operation not attributable to negligence. But 1 pass that. 
It is quite too lat now, in the state of the record, in view of the 
considerations above mentioned to base any relief upon this 
statutory provision which was not relied upon at the trial or 
mentioned in the pleadings.

2. Assuming the ap]>ellants to he right in their construction 
of the provisions I have been discussing and assuming the second 
of4he provisions to be applicable, there is still, I think, an insii|>er- 
able difficulty in the way of giving effect to the api>cllants’ claim 
to relief in so far as it rests upon these provisions if the finding of 
the Court of Apjwal be accepted, and I think it ought to be 
accepted, that the diversion of the electric current from the 
primary to the secondary wire was the result of vis major. Ac
cepting that finding it results, I think, that on no admissible 
construction of these provisions can the company or the agents, 
servants and workmen of the company be held to have “caused" 
the damage for which reparation is claimed.

Lord Moulton in delivering the judgment of the Privy Council 
in Hickardx v. Lothian, [1913] A.C. 203, at 278, said:—

Their Dirdshipa are of the opinion that all that there is laid down as 
to a rase where the escape is due to “rw major or the King's enemies" applies 
equally to a ease when* it is due to the malicious act of a third (lerseti. if 
indeed that ease is not actually included in the aliove phrase. To follow the 
language of the judgment just recited—a defendant cannot, in their Iiordslii|is' 
opinion, Ik* properly said to have ta usai nr allourtl the water to esca|ie if the 
malicious act of a third person was the real cause of its escaping without 
any fault on the part of the defendant.

A passage in the judgment of Lord Sumner in Chariny Cross 
Euxton and Hampstead R. Co. v. Hoots, [1909] 2 K.B. (>40, was relied 
on in the argument as authority for the proposition that the 
“cause” in the juridical sense was the generation of electricity
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and the transmission of it through the company’s wires, which { 
was the work of the company's agents, employees and workmen: N. ('
hut the passage in question has obviously no reference to a case Yandrv 
where vis major or the independent volition of a third person has
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intervened. An authority perhaps more directly in point is 
the judgment of the Privy Council delivered by Lord Robertson
in Dumphy’s case, [1007] A.C. 1.14. The injury complained of 
was the result of a derrick used by a building contractor being 
brought into contact with the overhead wires of the Montreal 
Street R. Company, the current of electricity thereby diverted 
having killed the plaintiff’s husband. Shaking for their Lord- 
ships, Lord Robertson says:
oil the face of the case it is manifest that the causa causons of the casualty 
was the act of the person using the derrick.

The generation of the electricity by the rescindent company 
which would have been harmless but for the interposition of a 
novus actus intervenions (vis major) ought not any more than the 
storing of water to be regarded as the cause of the resulting harm 
for the purpose of assigning responsibility.

A little consideration makes it plain that no distinction can 
for this purpose be drawn between the ease of water stored for 
the storer’s purpose and electricity generated for his purpose. If 
a mischievous person opens the outlet of a storage basin, or tin- 
confining barrier is destroyed or rendered useless by some accident 
of nature not foreseeable amounting to vis major, the storcr is not 
responsible for the ensuing damage because, as Lord Moulton 
says, he has neither caused the water to escape nor allowed the 
water to escape although it was he who constructed tin* storage 
basin and collected there water which on escaping was certain 
to become a destructive agency. So if he constructs a flume to 
carry water from his dam to his power-house and somebody 
breaks down his flume at a place where the water, under a high 
head, escaping becomes an instrument of harm, or if this hapiiens 
through some operation of nature which he could not be expected 
to foresee or to provide against he is not responsilrtr in absence 
of negligence because he has neither causer! nor allowed the 
water to escape; so also the energy of the water flowing through 
his conduits operating on the machinery of his jiower-houso 
having become converted into electric energy which solely by 
reason of the mischievous interference of a third person, or of

36—29 d.l.r.
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the operation of tin major, escapes control, this is a result which, 
for juridical purposes, cannot in general he properly ascribed to 
the measures he has taken for the purpose of and resulting in the 
conversion of mechanical energy into electrical energy hut must 
he ascribed to the agency to which its escape is immediately due.

Strictly, of course, what I have said upon this point postulates 
a correspondence of meaning between “cause” as used in the 
provisions under consideration and “cause” as used by Lord 
Moulton in the passage quoted above. I think this is a legitimate* 
reading; any broader reading of the word “cause” would, on the 
proposed construction, subject the* company affected by these 
provisions to a stricter responsibility than that which would 
arise from the unfettered operation of the doctrine of Hylands v. 
Fletcher, L.R 3 ILL. 330.

In the result the rule governing the responsibility of the 
defendant company in respect of the operation of its electric 
lighting system, apart from special provisions in its statutes 
which have no application here, is that, generally speaking, they 
are responsible for harm caused by negligence and not otherwise 

the rule " in Dumphy's case. [1907] A.(\ 454 and Roy's
case, [1902] A C. 220.

But the important question arises:—Is the status of the 
appellants vis-a-vis the respondent company either as regards 
the rules governing tin* burden of proof, or ns regards the rules 
governing their substantive rights, affected by the circumstance 
that they were customers of the respondent company ; and that 
the injury in respect of which reparation is claimed was an injury 
that would not have occurred but for the connection, at their 
instance or by their consent, between their houses and the res
pondent company’s system by service wires put in place for 
their accommodation? Dealing with the question, apart from 
arts. 1053, 1054, 1055 1 should have no difficulty in holding
that the company’s duty arising out of the situation, except in 
so far as it is modified by contract, is a duty to take proper can
to protect the appellants and their property, and proper care 
involves, where the consequences of neglect may in the ordinary 
course be expected to be very serious, the use of a high degree 
of knowledge*, skill and diligence. That is the view which has 
been taken in a number of cases in Canada and the United States

44
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in which the question lias come up, Hoy a l Electric Co. v. Hèvé, <AN-
32 Can. S.C.R. 462; Joyce, Electric Law. par. 445 <1 and e\ and s. c
1 think it is conformable to the legal principle according to which VxNI)ln 
perrons undertaking to perform services for others involving risk
of harm from want of skill and from accidents beyond prevention itin w w 
by the highest skill are held generally not to be insurers but to
warrant the execution of the undertaking with knowledge, skill ----
and diligence commensurate with the gravity of the risk. The *" 'J 
doctrine of Hyland« v. Fletcher, L.R. 3 H.L. 330, is inapplicable 
because, apart from the effect of the statute, tin* risk arising from 
the connection between the customer’s premises and the lighting 
company’s system is a risk due to a situation created with the 
consent and for the benefit of the customer as well as of the com
pany, and that risk, so long as 'it is not augmented by the com
pany’s negligence, is a risk which he assumes just as a passenger 
on a street-ear assumes the risk of accident not avoidable by the 
exercise of proper care by the carrier. A risk arising from a 
situation created by common consent for the common benefit is 
not within the contemplation of Hylands v. Fletcher, L.R. 3 H.L.
330 ; Car stairs v. Taylor, L.R. 0 Ex. 217. Blake r. Woolf, 11898)
2 Q.B. 426.

But the Judges in both Courts below have taken the view, 
and I understand the majority of the members of this Court also 
take the view, that the effect of arts. 1053, 1054, 1055 C.C. is to 
create a presumption of fault which is a presumption of law capable 
of being repelled by the respondent company only by establishing 
that the fire in question was not due to any want of care on its 
part, the effect of these articles being, according to this'view, 
that once it is shewn that the fire is the result of the escape of 
electricity from the respondent company’s system the burden 
of establishing that the escape was not due to negligence on his 
part is cast by late upon the company.

Although such cannot, in view of the decisions 1 have men
tioned, be held to be the o]xirntion of art. 1054 C.C. as between 
a member of the public having no special relation with the com
pany carrying on a statutory undertaking, e.y., a way-farer struck 
by a street-car, I am not aware of any decision that excludes t In
application of art. 1054 C.C., according to whatever be the proper 
construction of it, for determining the reciprocal obligations and 
l ights of the company and persons taking advantage of its services
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although it would appear strange to find a rule of law putting 
upon a railway company the burden of proof in the issue of 
negligence or no negligence between it and a passenger and leaving 
the incidence of the burden upon a farmer whose crop is destroyed 
by fire resulting from the escape of sparks from an engine. 1 shall 
point out what seems to me to be a conclusive reason against 
the application of arts. 1053. 1054, 1055 according to the 
appellants’ construction of them to this case; but first I shall 
briefly discuss the appellants’ contention as to the effect of them. 
Before going into arts. 1053, 1054, 1055 C.C. it is, perhaps, 
desirable* out in a word or two the difference in practical
effect between the view, which, 1 think, is the right view, as 
touching the onus of proof resting on the appellants and the view 
in relation to the subject which has prevailed with the majority 
of the Judges who have been called upon to pass upon the appel
lants’ claims. The appellants’ claims being, I repeat, according 
to jny view, necessarily based upon an allegation that they 
were injured by the respondent company's negligence in respect 
of th<* custody of the electricity in their system, tin* burden of 
the affirmative of that issue is a burden which remains upon the 
appellants to the end; the question put to itself by the tribunal 
of fact at the conclusion of the whole case is—taking all the 
evidence* together—have the appellants established by an adequate 
preponderance in the weight of evidence the affirmative of the 
issue negligence or no negligence? The situation is well explained 
in the* judgment of Brett, M.R., in Abrath v. North Eastern li. Co., 
11 Q.B.D. 440, at 452. The subject of the burden of proof in 
this aspect of it is discussed in the treatise on Evidence in Ilals- 
bury’s Laws of England, vol. 13, pp. 433 to 430, and, in a very 
illuminating way, in ch. 0 of Thayer’s Preliminary Treatise on 
the Law of Evidence.

This is not to say, however, that the burden of proof, in 
another sense, did not shift from the* appellants to the respondent 
company during the course of the trial. The moment the appel
lants established a primâ facie case the burden of proof was cast 
upon the respondent company in the sense that if no further 
evidence were given there would have been judgment for the 
appellants. The primâ facie case shifts the burden of proof in 
this sense although it does not affect the burden of establishing 
the issue which remains with the* appellants to the end.

5
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The appellants, as I have said, made out a primâ facie case CAN.
the moment they proved that the fire was due to a current of s. c.
excessive voltage. So to hold is entirely in conformity with Vaniikt
authority and long practice. In Créât Western A'. Co. v. lirait!, 
l Moo. P.C. (N.8.) 101, a passenger injured in a railway accident Hui.w w, 
due to an embankment giving way was held to have made out a kIv O, 
primâ facie case of negligence on proof of the fact that the cm- —J
hankment had given way ; so the fact of the collision of trains 
constitutes a primâ facie case of negligence. The sufficiency of 
facts to constitute a primâ facie case is not determined by any 
rule of law of general application. The doctrine of tin; primâ 
facie case rests upon this—that the facts proved taken together 
with the failure on the part of the defendant to give any explana
tion justifies the inference of negligence. The doctrine of res 
ipsa loquitur rests upon that.

But the appellants having given evidence constituting a primâ 
facie case, the respondent company could meet that case by 
proving facts which, while not establishing the non-existence of 
negligence, should destroy the preponderance of evidence in 
favour of the plaintiff. The practical effect as regards this appeal 
is, as 1 have already indicated, that the question to be determined 
is whether or not, on the whole of the evidence, the apjiellantB 
have shewn that the fire in question was due to the negligence of 
the respondent company.

The other view' is this: art. 1054 C.C. declares that where 
one person suffers harm from something in the care of another 
the law presumes that the harm is due to the fault of the person 
having care of the thing which has caused the harm, the practical 
consequence being, as regards the cast* before us, that the burden 
of establishing the negative of the issue negligence or no negli
gence is cast by law uj>on the respondent company the moment 
the origin of the fire is proved ; and that at the conclusion of the 
case the appellants must succeed unless the tribunal is satisfic'd 
that the respondent company has established the non-existence 
of negligence leading to the escape of electricity.

In Shamnigan Carbide Co. v. Doucet, 42 Can. 8.C.R. 281, I 
have given my reasons in support of the view above indicated 
as to the construction and effect of arts. 1053, 1054, 1055 C.C. 
which is that, except in the particular cases sjiecified in those
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articles where faute délictuelle is the ground of the action, it must 
he proved and that the legal presumption of fault for harm 
caused by “things under one's care” arises only in those specific 
cases.

There appears to be very little room for dispute that such was 
the French common law. Admittedly this view of the effect of 
arts. 1382, 1383, 1384, and 1385, C.N. was accepted without 
dissent or suggestion of dissent both by la doctrine and by la 
jurisprudence in France down to 1870.

[Reference to an article by M. Saleilles (10 Rev. Trimestrielle 
p. 38): also to (Cours Elémentaire de Droit Civil Français, vol. 
8, P- 890).]

It was not until 1008 that the Cour de Cassation departed from 
the traditional French view. In this country the Quebec Court 
of Appeal (Taschereau, C.J., Rossé, Trenholme, Lavergne, Cross, 
JJ.) in Canadian Pacific li. Co. v. Dionne, 14 Rev. de Jur. 474, 
decided in 1008, expressly and formally declared as follows:—

The fact of the injury alleged having been caused by a tiling under the con
trol of the defendant, has not in law of itself the effect of placing upon the de
fendant the burden of proving that the injury was caused without fault on 
the part of the defendant or his servants.
A declaration in harmony with decisions of the same Court 
pronounced in great numbers during thé preceding 40 years.

And in the Supreme Court of Canada, in 1006. in Paquet v. 
Dufour, 30 Can. S.C.R. 332, Mr. Justice Girouard referred to 
the course of the decisions in this Court in the following language:

Before closing, 1 wish (says the learned Judge), to point out a considérant 
of the trial Judge to which I cannot subscribe:

“Considérant que la dite explosion ayant été causée par de la dynamite 
dont le défendeur était le propriétaire et dont il avait la garde, il doit être 
tenu responsable des dommages qui en sont résultés pour le demandeur, il 
moins qu'il n’ait prouvé qu'il lui a été inqiossible de l’éviter.”

We have so often decided in our Court that proof of fault, whether by 
direct evidence or by presumption, rests upon the plaintiff, that it is not 
necessary to quote authorities.

Without entering upon an analysis of the language of the 
articles 1053, 1054, 1055 C.C. for which I may refer to my judg
ment in Shaiviniyan Carbide Co. v. Doucet, 42 Can. S.C.R. 281, 
at p. 312, I quote two paragraphs from that judgment touching 
the effect of the legislation by which the Civil Code was formally 
declared to be law in the Province of Quebec.

A far stronger reason against excluding the pre-existing law from consid
eration is afforded by the terms of the enactments under the authority of
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which the Code came into force m law which evince very plainly the intention CAN.
to declare, in articles 1063, 1064, 1056 the law as it then stood. There was ,
first an Act of the Province of Canada (20 Viet. eh. 43) authorizing the 
appointment of Commissioners and directing that they should embody in Vandhi
the Code to Ik* framed by them, to Ik* called the Civil Code of Ixiwer Canada.

I vn . (

such provisions as they should hold to he then actually in force, giving the 
authorities on which their views should be based, but stating separately 
any proposed amendment. Then (the commissioners having in due course 
framed their re|x>rt and laid it In-fore Parliament), there was another Act 
(21) Viet. ch. 41) declaring a certain roll attested in the manner deserilx-d 
in the Act to lx; the original of the Civil Code rejxjrted by the Commissioners 
as containing the existing law without amendments; directing the Com
missioners to incor|x>rate in this roll certain six-cified amendments eliminating 
and altering the provisions of it only so far as should lx* necessary to give 
effect to these amendments; and providing that the Code so altered, should, 
on pnxrlamation by the Governor, have the force of law.

It hardly seems necessary to comment on the effect of this legislation. 
It very manifestly exhibits the intention of the legislature that the provisions 
found in the roll referred to were not, excepting in so far as they should lx* 
affected by the amendments specified, to effect any substantial alteration 
in the law then actually in force in Ixiwer Canada. Among the provisions 
contained in this roll (and untouched by the amendments sanctioned), are 
articles 1053, 1054, 1055 C. C. ; and in construing them we have therefore this 
clear and important guide to the intention of the legislature.

The view of the effect of art. 1054 C.C. which apj>eurs to have 
been taken by the majority of the Court below, namely, that it 
create s a presumption of law that harm arising from things under 
one’s care, whether in their nature dangerous or not, is due to 
one’s fault, which presumption can be repelled by proj)er and 
sufficient general evidence of the absence of fault. This view 
has not been accepted in France either in la doctrine or in la 
jurisprudence. A very lucid and concise account of the present 
state of la doctrine and la jurisprudence on this subject is given by 
MM. Colon et Capitant at pp. 390-391, vol. 2, of the work already 
referred to.

In la doctrine the weightiest authorities favour the theory 
known as faute objective or risque professionel of which the late 
M. Saleilles was the most eminent protagonist, the doctrine, in a 
word, that the incidence of responsibility in law depends upon 
the incidence of risk and that one ought to bear the risk of harm 
from things one exploits for one’s own benefit. In exploiting for 
one’s benefit choses inanimées one acts at one’s |M‘ril. The course 
of la jurisprudence may be described in the language of MM. 
Colon et Capitant, as follows:—

On a pu croire un moment que la jurisprudence allait suivre les novateivs 
dans la voie qu’ils frayaient. Un arrôt de la Chambre civile du 16 juin 18U6
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il). 1‘. '.17. I. 43.'!, S. 1)7. 1. 17) semblait en effet «’y engager, ear il ullirnmit la 
res|fon.salfili1é «lu propriétaire d’une machine, (d’un remarqueur), qui avait 
fait explosion, bien que cette explosion fut due it un vive de construction 
auquel il «'‘tait étranger; et après cette «lècision autour de laquelle on mena 
gram! bruit-, on en rencontre quelques autres encore se rattachant par leurs 
motifs » la théorie «lu risque crée iTrib. Seine, 23 janvier 11)03, 1). 1\ "11.(14. 
2. 257; Lyon, 1 s janvier, 11107, I). P. 1909, 2, 245;Trib. com. Seine, 23décembre 
1911, (lax. Pal. 19 janvier 1912). L’une «le ces décisions n’avait-elle pas 
condamné l»< propriétaire d’un café à indemniser un consommateur par ré 
seul motif que le demandeur avait été blessé par l’éclatement d’un siphon?

Mais <•«• courant peut être considéré aujourd-hui comme «léfinitivement 
tari. La Cour de Cassation a, par plusieurs arrêts, condamné !«• nouveau 
système d’interprétation (Req. 30 mars 1897, 1). P. 97. 1. 433, S. 98. 1. 6,5; 
Civ. 31 juillet 1905, 1). P. 1905. 1. 532, 8. 1909. I. 143).

Néanmoins, si la jurisprudeni-e a r«-fusé de suivre les novateurs «lans 
l’interprétation amlacieuse qu’ils proposaient, elle n’en a pas moins sut i 
leur influence. En effet, elle admettait autrefois, nous l’avons vu, que la 
victime d’un accident causé pur un objet inanimé devait prouver la faute 
commise par le propriétaire «le cet objet, ou par celui «pii s’en servait. Au- 
jounl’lmi, au contraire, elle considère que l’article 1384, al. 1, crée une pré
somption «h- faute à l'égard de ce propriétaire, et, en conséquence, elle fait 
jM-ser sur lui la elmrg«‘ «le la preuve.

La jurisprudence, toujours sous la même influence se montre plus sévèr<-; 
elle applique ici la même solution qu'au propriétaire ou gardien d’animaux. 
Il ne sufüra donc pas au <léf«*n«Ieur d’établir qu’il n’a commis ni négligence 
ni imprudence; il devra prouver que le dommage provient soit de cas fortuit, 
soit de lu force majeure, soit de toute autre cause étrangère, par exemple de la 
fautede la victime ou de celle d’un tiers, en un mot il faudra qu’il précise le fait 
générateur du dommage subi par son adversaire (Req. 22 janvier, 11)08, 1). P. 
1908 i 217; 26 me» 1908, l> l*. 1909. i 78,8 1910 I 17; Bordeaux, n 
mars, 1911, S. 1913, 2. 257; Pau, 13 janvier, 1913, Gaz. Pal. 2 avril, 1013: 
Paris. I décembre, 1912, I> P. 1913, 2, 80, 8, 1913, 2. 104 et Iteq., 19 janvier. 
1914. Gaz. Pal. 7 fevri< 1914.) V. cependent Req. 29 avril 1913, I). P. 
1913. 1. 427, exemptant <- propriétaire d’un chaîne ayant occasionné un 
accident par sa rupture motif pris de ce qu’on n’a pu relever aucun vice de 
construction et “qu’i! té inqjossible de déterminer la cause d’un événement 
qu’il ne dépendait ; ni de prévoir ni «l’éviter.)

From the- point of view of verbal interpretation simply there 
is probably more to be said in favour of these views which have 
found acceptance in France than can be said for the view adopted 
by tint Quebec Court of Appeal.

I have pointed out in the Shawinigan Carbide Co. v. Doucet, 
42 Can. S.C.R. 281, at 317 to 320, the impossibility of reading 
par. 0 of art. 1054 C.C. as applying to the first paragraph of tin- 
article as well as to the particular case mentioned in paragraphs 
two to five. The F.nglish version is conclusively against this 
application of par. 6 and art. 2015 C.C. requin s us, where the two 
differ, to resort to that version which is the- more conformable
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to le droit commun. The French theories above referred to Loth 
rest upon the hypothesis that the first paragraph of 1384 ( \N. 
while not in itself establishing a principle of responsibility, indi
cates a of responsibility underlying the precise disposi
tions of arts. 1385 and 1380 C.N.; and that, " framers
of the Code Napoleon had no thought of any such principle, il 
is the legitimate function of the Courts to extend by analogy the 
supposed principle of those dispositions (harmoniously with the 
ensemble of the law in force for the time being) to new conditions 
as they arise. M. Saleilles in the article to which 1 have just 
referred (p. 42) uses these words:

bn réalité, les avocats et les juges n'avaient pas donné de la loi une 
interprétation inexacte, en l'interprétant jadis autrement qu'on ne l’interprète 
aujourd'hui. Ils lui attribuaient alors, et avec raison, le sens qui ressortait 
des princi|M‘s généraux t autrefois par l’ensemble de la législation. 
Ces principes généraux se sont modifiés aujourd'hui ; et, en se modifiant. ils 
ont influé sur le sens qu'il faut attribuer actuellement aux textes restés sous 
la dépendance directe de ces mêmes principes juridiques. C'est le sens 
intime de la loi qui a varié, ce ne sont pas les juges.

And he adds that it is the duty of the Courts to act upon their 
view of what the legislator would have enacted if he had envisaged 
the conditions of to-day. If this were a legitimate procedure 
much might be said for the conclusion of M. Saleilles, and much 
for the theory of la jurisprudence in France and much also it 
may be added for the view of the Court of Appeal; in truth the 
want of unanimity as to result (there are other theories current in 
France), is but the natural consequence of following a procedure 
which, under the name of judicial interpretation, in reality 
amounts to explicit judicial amendment of the law. I use this 
phrase because the process described by M. Saleilles is what we 
should unquestionably call legislation, and there can be no doubt 
that tin; abrupt reversal by the Quebec Court of Appeal in Douai 
v. Shawinigan Carbide Co., 18 Que. K.B. 271, of the principle 
of its previous judgment in Canadian Pacific R. Co. v. Dionne, 
14 Rev. de Jur. 474, pronounced only a very short time before 
was the direct result of French influence. I cannot understand 
on what principle (compatible with proper respect to judicial 
precedent), this Court can now sanction an interpretation of 
art. 1054 C.C. which it has again and again rejected. See Shaw- 
inigan Carbide Co. v. Doucet, 42 Can. S.C.lt. 281, at 309 and 310.

There is, moreover, I think, this complete answer to any claim
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under art. 1054 C.C. Assuming the first paragraph of art. 1054 
when read with art. 1055, to justify the extension of the 

dispositions of art. 1055 to analogous cases, it is quite clear that 
there is no analogy betweeh the specific eases therein provided 
for and the case where as here the risk, incidence of which the 
plaintiff seeks to make the defendant discharge, arises out of a 
situation created by the common consent and for the common 
benefit.

As to the questions of fact, 1 think the judgments of the 
Chief Justice and Pelletier, J., shew satisfactorily that the apj>el- 
lants have failed to make out that the fires are ascribable to the 
negligence of the respondent company. I will add that I do not 
differ from the finding that the circumstances in which the high- 
voltage current escaped to the secondary wire constitute a case 
of vis major.

Aniilin, J.:—The question for determination in these cases 
is the liability of the defendant company for damages occasioned 
by fires caused by a high-tension electric current (approximately 
2,200 volts), carried on its primary wires, having passed from them 
to its secondary or low-voltage wires and thence into buildings 
of its customers fitted with a system of wiring designed to carry 
a current not exceeding 108 to 110 volts. It appears to be so 
well established that it is practically common ground that the 
immediate cause of connection having been established between 
the primary and secondary wires was the falling across them of 
a large branch from a near-by tree, which stood on the adjacent 
property of one of the defendants’ customers.

In this Court the plaintiffs rested their claims uj>on four 
distinct grounds:—

1. That by the statute (58 & 59 Viet. (D.) eh. 59, sec. 13) 
under which they were operating, the defendant company is 
declared to be
responsible for all damages which its agents, servants, or workmen cause to 
individuals or property in carrying out or maintaining any of its said works. 
Its original Act of Incorporation (44 & 45 Viet. (Q.), ch. 71, sec. 
2), provides that the company
shall be res|x>nsihle for all damages which it may cause in carrying out its

and the works authorized by the section in which this provision 
is made are, inter alia,
lo manufacture, furnish, produce, use and sell or lease light, heat and motive
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power in the city and district of Quebec generated from electricity and to 
establish. construct, etc., lines of wires, etc.
Under this legislation, it is asserted that the company is liable for 
damage caused by the electric current which it transmits upon its 
wires, without regard to any consideration of fault or negligence 
on its part.

2. That without proof of fault or negligence*, absolute liability 
of the company is established under art. 1054 C.(\ upon its being 
shewn that the damage sued for was caused by a thing which it 
had under its care.

3. That liability under art. 1054 exists at all events, 
lH*cause the company failed to prove that it “was unable to 
prevent the act which caused the* damage.”

4. That proof has been given of specific negligence or fault 
on the part of the company (a) in not having taken adequate 
precautions to guard against the fall of the branch which fell 
across and broke its wires (6) in not having had its transformers 
grounded.

I make no allusion to other grounds of fault which were urged, 
either because they were not alleged in the particulars furnished, 
or because they were so clearly disproved that they are not open 
for consideration in this Court.

It was so obviously unnecessary to provide expressly for 
liability of the company in cast* of fault or negligence that the 
explicit declarations of responsibility above quoted can scarcely 
have* been inserted to cover that ground. There is nothing in 
tin* language of the clause in either statute which requires that it 
should bt* so restricted in its application, and it is 
a settled canon of construction that a statute ought to he so construed that, 
if it can he prevented, no clause, sentence or word shall he su|terfluous, void 
or insignificant. The Quart v. Hishop ofOxford (4 Q.B.1X 245. 271); Ditcher 
v. Dennixnn (II Moo. P.C. 325, 337).
It would, therefore, seem proper to regard these* clauses as in
tended to declare that, in empowering the company to do what 
would otherwise be unlawful, both the Legislature and Parliament 
meant to subject it to liability for injuries which might arise 
from the carrying out of its undertaking in cases in which the 
legislative* authorization of such undertaking would, but for such 
provisions, entitle it to e*laim immunity. Canadian Pacific 
U. Co. v. Ron, [1902] A.(\. 220; Pastern and South African Tele
graph Co. v. Cape Ttncn Tramways ('o., [1902] A.(\ 381. With
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- C not unfamiliar, dale v. Bureau, 44 Can. S.C.H., 305; Dumont v.

Vandrv Fraser, 48 Can. N.C.R. 137, (affirmed in P.C. sub nom. Fraser v.
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Dumont, 19 D.L.R. 104). In conferring such privileges in the 
present instance the legislature apparently thought it reasonable 
to provide that its sanction should not be invoked as a shield
against responsibility for any injuries to others which the exercise 
of those privileges might entail.

The injuries sued for were caused in carrying out or main
taining “the works,” i. e., the undertaking of the company. 
This seems to be clear from the terms of the original Quebec 
statute, wherein the furnishing of electric current for lighting 
purposes by means of wires is part of the works authorized by 
the very section in which the declaration of liability is found. 
Although the fall of a branch from a tree was, in a certain sense, 
the cause of the fires, it in reality but created the situation in 
which the transmission of a high-voltage current by the company 
acting through its servants or workmen, along its wires in the 
course of carrying out its undertaking caused the damage com
plained of. I have found no reason for confining the effect 
of the clauses in question to injuries done in the course of con
structing or repairing the company's lines or installation. The 
phrase, “carrying on and maintaining its works,” or “carrying 
out its works,” in these statutory provisions, in my opinion, 
covers operation as well as construction. In this respect the 
statute differs from 1 Edw. VII., eh. 66, under which the works 
had been constructed in Dumphy's case, [1907J A.C. 454, and a 
provision somewhat similar to that above quoted from 44 & 45 
Viet. (Que.) ch. 71 does not appear to have been there relied upon.

Neither can I, without frittering away these legislative dec
larations of responsibility, regard this case as outside their pur
view merely because the fall of a branch from a tree was the 
immediate occasion of the existing danger created by the defend
ant company producing actual injury. On the first ground, 
therefore, I think the defendant liable.

I assume, that in so far as these actions are brought under 
art. 1053 C.C., it has been rightly held that the burden of proving 
fault or negligence of the defendants, which rested on the plain
tiffs, had not been satisfactorily discharged. They certainly failed
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to show that the defendants’ high-tension wires were in too close 
proximity to its low-tension wires, or that the distance between 
pins on cross-arms was not sufficiently great, and there was no 
evidence that these defects, if they existed, had anything to do 
with the cause of the fires. I am not prepared to say that the 
Court of King’s Bench erred in holding that the plaintiffs had 
failed to prove actual requirements of the Canadian l ire Under- 
writers’ Association or orders issued by the Public Utilities Com
mission with which the defendants had not complied, or, upon 
the evidence as to the safety or advisability of grounding trans
formers to reverse the finding of the appellate Court that it was 
not affirmatively established that, having regard to the con
dition of the wiring of the houses in the neighbourhood, it was 
actionable fault or negligence on the part of the company not to 
have had its transformers grounded, or that it was negligent in 
not having foreseen that there was reason to apprehend that the 
branch which fell across its wires.would do so.

The matter last mentioned, though not included in the par
ticulars furnished, was fully gone into at the trial. Whether the 
branch which fell actually overhung (surplombait) the defendant 
company's wires is a point in dispute. The trial Judge appar
ently thought it did—the Appellant Judges, that it did not; and 
the evidence seems to support the latter view. But it appears 
that branches at a lower level undoubtedly did overhang the 
wires and it would seem reasonably certain that, when the large 
branch, which fell, was broken off by the weight of the ice upon 
it, probably aided by the action of the wind, in falling, again 
aided in all probability by the" high wind, it glided or slid on 
the icy surface of these lower overhanging branches out from the 
tree towards the defendant's wires and was thus brought over 
and allowed to fall upon the two outer wires which it broke, the 
inner wire—that nearest the tree—remaining intact. Whether 
this occurrence was something which should have been antici
pated and guarded against or ought to be regarded as a case of 
unforeseeable accident, or an “act of God,” or the result of vis 
major, against which there is no obligation to provide, is an 
issue. That the storm, with its accompaniments of sleet and 
heavy ice formations on trees and wires and high wind, was not 
in itself so extraordinary that it should be regarded as unforsee- 
able, or as constituting force majeure, so that its ordinary or not
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improbable consequences would be something which persons in 
the position of the defendants would not be bound to anticipate1 
and guard against is, I think, quite clear. Rut whether, having 
regard to its situation ‘and the surrounding circumstances, tin- 
fall of the branch in question across the company’s wires should 
lie deemed such a consequence is a debatable point.

As to the other defects in installation suggested at the trial, 
as Pelletier, J., points out, the existence of some of them was not 
shewn, and the causal relation of others, assuming their existence, 
was not established. Indeed, some of these grounds of negligence 
were raised only when evidence was being given in reply. I 
proceed, therefore, on the assumption that the- plaintiffs failed to 
establish liability of the defendants under art. 1053 C.C.

In considering the case presented under art. 1054 O.C. several 
questions arise. That electricity is a thing within the purview 
of that article I entertain no doubt. Sed vide 3 Rev. Trimestrielle, 
pp. 1-19.

It is urged that the plaintiffs preferred their claim only under 
art 1053, and that, having failed to establish negligence or fault 
on the part of the defendants by positive evidence, they should 
not be permitted to fall back upon a presumption of fault under 
art. 1054.

The fourth paragraph of each of the declarations of the several 
plaintiffs contains a general charge that electric current produced 
by and under the control of the defendants was, by their negli
gence, introduced into the plaintiffs’ buildings at a very high 
tension, much in excess of that required for purposes of illumina
tion, and that it caused the tires which occasioned the injuries 
complained of. In the sixth paragraph of each declaration 
defective installation of the defendants’ system is charged. Upon 
application particulars were ordered of the defects charged under 
the latter paragraph; but particulars of the fault or negligence 
alleged in the fourth paragraph were refused—apparently because 
that paragraph was regarded by the Judge who heard the motion 
as merely an allegation under art. 1054 C.C. intended to cast upon 
the defendants the burden of proving that they could not have 
prevented the act which caused the damage sued for.

Carroll, J., and the trial Judge, it is true, have expressed the 
view that, in making a claim under art. 1054, it is sufficient to
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allege injury and consequent -damage caused by a thing under the *
care of the defendant, without adding an allegation of fault or s. ('.
negligence. But the Chief Justice of Quebec, on the contrary, in \ ANIIIn
a somewhat elaborate argument, maintains the view that, while
proof of fault is not necessary, an allegation of it in the pleadings Railway
is required. With very great respect, if a presumption of fault
oil the part of the defendant arises upon its being shewn that the
. . « • i Anglin,.!.
injury complained ot was caus'd by a thing under his care,
I cannot understand why it should be necessary to allege more 
than this latter fact. But if a general allegation of fault is 
necessary, notwithstanding that the law presumes it, it is furnished 
by paragraph four, which was probably inserted to prevent 
difficulty should the view taken by tin Chief Justice of Quebec 
prevail. In any case 1 agree with the trial Judge that in making 
the alligation of fault contained in that paragraph the plaintiffs 
cannot lie taken to have abandoned the advantage of their jmsition 
under art. 1054, but were on the contrary seeking to secure it.

While still adhering to the view which 1 expressed in Shawini- 
(/an Carbide Co. v. Doucet, 42 Can. S.C.R. 281, at 342, et ncq., 
that, for reasons then1 stated, the sixth paragraph of art. 1054 
C.C. probably does not apply to the first paragraph of that 
article, in the present instance I proceed upon the assumption 
that either the sixth paragraph applies to the first as well as to the 
following paragraphs, or that, if not, the first paragraph is subject 
to a similar qualification, as had been held in regard to the corres
ponding art. (1384) of the C.N., in which the application of 
the exculpatory clause, corresponding to the sixth paragraph of 
«art. 1054 C.C., to the first paragraph of art 1384 C.N. is clearly 
excluded. Recueil, Phily, 1909, p. 920, No. 503ft.

Assuming, then, that the defendant company could acquit 
itself of liability by proving that the introduction of high-voltage 
current into the plaintiff's buildings was due to a cause the 
ojHTation of which it could not prevent (2 Planiol, Droit Civil,
Nos. 929-30-31 ) I am of the opinion that it has failed" to discharge 
that burden. While the evidence may be insufficient to enable 
us to say that it affirmatively establishes fault or negligence, 
it has, in my opinion, not been shewn that the defendants could 
not have prevented the occurrence of the fires in question either 
by grounding their transformers; by taking proper steps to secure
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the removal of the branch which fell or of the lower overhanging 
branches, which in this instance seem to have increased the danger, 
or by employing other means to guard their wires against the fall 
of the branch which broke them. It has not established that 
they were wholly free from fault.

Moreover, 1 am not satisfied that, having regard to the con
tractual relations between the parties and to. the defendants' 
knowledge of the danger to buildings of their customers attendant 
upon high-tension wires being carried in proximity to secondary 
wires connected with house services when their transformers were 
not grounded, it was not their duty to have disconnected the 
premises of their customers during a storm such as the witnesses 
describe, and until danger from its consequences had passed, 
failure to perform which entails liability for resultant injury.

The defendant company invokes a provision of the contracts 
under which it alleges electric current was supplied to the injured 
premises, whereby it was stiuplated that
ihe company shall not be liable for damages resulting from electric current 
when its appliances shall have been installed according to the rules of. or 
approved by, the board of Fire Underwriters.

Assuming that it has been established that this provision is 
binding on the plaintiffs, the defendants failed to shew installation 
approved by, or in conformity with, the rules of the Board of 
Fire Underwriters. While it may be that actual enforcement of 
the decision of the underwriters to insist upon the grounding of 
transformers was deferred until after the fires in question had 
happened, the system of the defendant company was not in con
formity with the rules of the Board and its disapproval had several 
times been brought to the attention of the company, which had 
promised a year before the date of the fires to improve its installa
tion and to meet the requirements of the underwriters. The term 
of the contract which the company invokes, therefore, affords no 
answer to the plaintiff’s claim.

I would, for these* reasons, allow this appeal with costs in 
this Court and the Court of King’s Bench, and would restore the 
judgment of the trial Judge.

Brodeur, J.:—In this case we have to decide whether or not 
the Quebec lty., Light, Heat and Power Co., the respondents, 
should bear the damages resulting from the destruction by fire 
of the properties of the appellant, Mr. Vandry, and of Mr. Cha
teau vert.
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The respondent company carries on the business of furnishing 
electric light in the city of Quel ht and its vicinity. It furnishes 
to individuals the lighting which they need for their houses, and, 
in virtue of the contracts which it makes with its consumers, it 
transmits to them an electric current of about III! volts which 
causes but little or no danger from tire or violent slus ks. The 
installations of the electric «ires on the private pro|s‘rties is 
made by the proprietors; but the respondent itself ksiks after 
tin- connet ' to Is- made between the house-wiring ami its own 
electric win's. By means of instruments of remarkable precision, 
it can ascertain ami easily determine, and without cost, whether 
the installât ion of a proprietor is sufficient ami convenient.

In order to furnish to its consumers an electric current which 
is not greater than that to is1 supplied under its agreements ami 
by usage, it installs on its jades transformers which reduce the 
current intended for the consumers from a voltage of 2,300 to 
about 110 volts.

During the night of December 10 and 20, 1012. a branch ol a 
poplar tree laden with icicles, which overhung the respondent1! 
line, was broken, it evidently fell upon the line and established 
a connection between the wire which carried 2,200 volts and that 
which carried 110 volts. As the result of this contact, the electric 
wire which conducted the current to tin- bouses of Messrs. Varnlry 
and ( hateauvert became charged with a current of 2.200 volts 
ami set the lire by which they were destroyed.

Hence the action to recover damages by Mr. Varnlry ami by 
the insurance companies which paid part of the losses which were 
occasioned by tin- lire.

The evidence in these eases, which have been joined together, 
is very voluminous and very complete, and affords the trihunuis the 
advantage of being able to pronounce "jam all the fai ls and the 
incidents of the cases.

There was an attempt made to circumscribe the discussion 
and, in this regard, reliance was placed upon subtleties of pro- 
ccilurc and pleading. It was contended, for instance, that the 
claim in the declarations of the plaintiffs should necessarily la' 
limited to the dispute us to particular faults which weie specific
ally alleged.

But it was forgotten that these are in these declarations general
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covers all the facts and all the circumstances and, consequently, 
it would he very unfortunate now that the parties have urged all 
their reasons as well for the claim as for the defence to hold them

Brodeur, J.
down to allegations more or less specific. If there was any 
necessity, moreover, this Court, with the powers which it has in 
regard to the amendment of pleadings, should allow them to he 
made in order to render complete justice to the parties. Hut I 
consider that it is not necessary to have recourse to such procedure 
in the circumstances of the case.

Hi re we have a company which ought not to have sent into 
the houses of its consumers more than 110 volts. At a certain 
time, the current was raised to 2,200 volts and caused the tire 
which took place and might equally have been the cause of the 
death of persons who, at that moment, might come in contact 
with this deadly current.

It cannot he denied that the accident was caused by an electric 
current which it had under its care and, in virtue of art. 1054 
of the it has become liable for damages unless it proves that
it was unable to prevent the act which caused the damages.

It is part of the duty of a company which carries on business 
of such a dangerous kind to take all the precautions necessary 
to prevent any accident which it might occasion, as this Court 
decided in the case of the Royal Electric Co. v. H éré, 32 (’an. S.C.R. 
462.

There is evidence that the insurance companies informed the 
respondent on several occasions, by corresinmdcnce which is 
in the record, that numerous fires were caused in Quebec on 
account of its system, which was not of a perfect character. 
It had been suggested to it, naturally, that it should place upon 
its transformers electric wires which went into the ground and 
which would prevent in a great measure, if not entirely, the 
occurrence of such fires.

The respondent, at one time, appeared disposed to se
suggestions, and, in the spring of 1912, it declared that it was 
merely awaiting the thawing out of the ground in order to be 
able to do the work.

C9C
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But tin- thaw took place, the summer passed, nothing was done; 
and about the middle of December. 1012, the fire in question took 
place. It became necessary, in the following year, that an order 
should be made by the Public Vtilities Commission in order to 
compel the respondent to make these improvements which were 
deemed necessary.

But it tells us that this grounding of an electric wire would 
not have brought about the desired result unless the consumers 
improved their interior systems. On this point the evidence is 
far from being certain; but then, why did it not require its con
sumers to make these improvement if it believed that their sys
tem was defective. It was as easy a tiling for them as to refuse* 
to supply current to their consumers if they did not wish to make 
the necessary improvements or such as considered proper by the 
Board of Fire Underwriters. This was, moreover, one of the 
conditions of its contracts with the consumers.

The improvements would have been expensive and it preferred 
to take the risks of accidents rather than adopt the suggestions 
of the insurance* companies.

Now, I consider that the m is equally responsible for
the reason that it caused its line to be strung at a place where it 
was liable to be struck by the* branches of trees. (Art. 1053 
It pleaded via major.

This excuse is without value. Every winter, and several 
times in our winters, we have these rain-storms when,the water 
falls in drops upon the trees, freezes there and forces the trees to 
bend and finally to break. This is a case of such frequent occur
rence that one cannot reasonably contend that companies which 
furnish power are not bound to take it into account. Laurent, 
vol. 10, No. 205; 4 Aubry & Kau. p. 104, note; 24 " ",
No. 500.

The re.* " , therefore, in the present case, should have pro
tected its wires from the poplar tree from which the branch was 
broken off. These trees, as we know, break easily; consequently, 
a further reason for tin* company to protect itself against this 
danger which it cannot easily cause to disappear, but it did not 
think proper to do so.

I have had the advantage of seeing the opinion of my colleague, 
Anglin, J., as to the statutory responsibility of the company
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respondent, and I entirely concur in it. The legislature granted 
extensive powers to the respondent, even in excess of the common 
law (44 <V 45 Viet. ch. 71, and 58 & 59 Viet. ch. 59). This latter 
has, in effect, the right to place its poles on the municipal streets, 
which are, nevertheless, the property of the municipalities, and this 
without making compensation. But, on the other hand, if in 
the exercise of its powers or in the operations of its very dangerous 
business it causes damages, the statute declares, in my opinion, 
that it becomes res|M>nsible, whether or not there is fault on its 
part.

This legislation is not new. We see it in several of our laws. 
So. for instance, the lumber merchant has the right to make use 
of private watercourses without paying compensation. But, if 
he causes damages by negligence* or without neglige-nee* lie* be*come*s 
re-sponsible*. Art. 2256, Rev. Stat. Que., 1909; art. 503 
art. 1627 Rev. Stat. Que*.; Dumont v. Fraser, 48 Can. S.C.R. 137. 
Railway companies set fire* to property aeljacent to their
railways were* ordinarily held re*sponsible* for these damage's 
whether or not their ' s were well eir badly constructed.
(Beauchamp, par. 175, under art. 1053). The* Privy Council 
having reve*rseel this jurispruelcnce and having decided in the case* 
of the* Can. Pac. li. Co. v. Hoy, [1902] AX’. 220, that a railway 
company which had caused a fire* by the cinele*rs which e*scape*el 
from erne* of its locomotives in the* ordinary eipe*ration of its rail
way was neit responsible for the* elamage-s causeel, Parliament inte*r- 
ve*ne*d and declare*el, by sec. 298 of the Railway Ae*t, that there was 
responsibility on the* part of the* companie*s if the* locomotive's 
caused damages, whe*the*r there was negligence or neit.

In my opinion, there'fore*, it would be* a mistake to say that the 
re spondent company is not responsible except in a case* where* 
fault is proved against it. I am of opinion, on the* contrary, that 
it is responsible* in eve*ry case* where it has caused damage's, even 
whe re* these damages do not re*sult from any act of ne*gligcncc.

1 consider, the-re-feire*. that in the* circumstances the company 
should be* held responsible for the* accident which occurreel on 
the* pre*mise*s of Mr. Vandry anel of Mr. (’hate*auvert, and I think 
that the* judgment of the* Court of Appeal, which gave e*ffe*ct 
to the* respondent’s defence, is not well founded and that the* 
apiM*al shoulel be* allowed with costs. A ppeal allowed.

(Leave to up|M*ul to Privy Council granted. May 9, 1916.1

4

D//C
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PIERSON v. EGBERT. ALTA.
Alberta Supreme Court, Appellate Division, Senti, Stuart, Heck and 

McCarthy, JJ. June 30, 1910. S C.

CORPORATIONS AND COMPANIES I § Y B 1 17H) SUBSC RIPTIONS INFERENCE
OF STOCK ALLOTMENT— PAYMENT.

An allotment of stork pursuant to an application for the same can 
hr shewn by inference and implication as well as by express words. 
Subsequent payments made on account of the stock, ami acceptance 
thereof by the company, constitute an inference that the applications 
had been acre 1 1 and stock allotted.

[Pierson v. Kybert, 2S D.L.R. 759. affirmed.|

Appeal from the judgment of Walsh, .1.. 28 D.L.R 759. Statement.
Affirmed.

A. A. Hannah, for plaintiffs, respondents.
F. W. Griffith«, for defendants, appellants.
Stuart, .1.:—The only point in this case upon which I have stuurt. j. 

since the ^argument entertained some doubt was in respect of 
the finding of fact by the trial Judge that there had been an 
allotment of stock. It is true* that there seems to have been no 
formal notification of the allotment nor indeed any motion passed 
by the directors accepting the plaintiff's application. Rut an 
allotment of stock is after all nothing more than the acceptance 
of an offer and this can be shewn by inference and implication as 
well as by express words. Owing to the subsequent payments 
which were made by the plaintiffs and the acceptance of these 
payments by the company, 1 think the only possible inference is 
that both parties thoroughly understood that the applications 
had been accepted and this, of course, constitutes an allotment 
for the rest. 1 concur in the reasons given by the trial Judge, 
and I think the appeal should be dismissed with costs, and the 
cross-appeal dismissed without costs.

Scott, J., concurred. soott.j.
Reck, J.:—I think the judgment of Walsh, J., is right for the Beck. j. 

reasons he has given and 1 would, therefore, dismiss the appeal 
with costs and the cross-appeal without costs.

McCarthy, J.:—I would dismiss this appeal and confirm McCarthy,j. 
thi* judgment below for the reasons given by Walsh, J.

The action was brought by the respondents against the 
appellant company and their directors individually to recovei . 
the amounts paid by the respondents for subscriptions for shares 
of stock in the appellant company and for the return to them of 
certain promissory notes given for the balance owing on said



570 Dominion Law Reports. |29 D.L.R.

ALTA.

8. C.

PlKRSON

Egbert.

McCarthy, J.

stock, and also for the removal of their names from the com
pany's register.

The respondents base their claim for relief from the contract 
upon three grounds:—1. That no prospectus had been filed. 
2. That no amount is fixed by the company's memorandum or 
articles of association or was named in the prospectus as a mini
mum subscription upon which the directors might proceed to 
allotment. 3. That the directors were liable under sub-sec. (2) 
of sec. 109 of the Companies Ordinance.

The trial Judge gave judgment in favour of the plaintiffs 
against the defendant company, but dismissed the action as against 
the directors. From this judgment the defendant company 
appeals. Their grounds are:—(a) That the evidence discloses 
the fact that the plaintiffs did not repudiate promptly after 
knowledge of the defects complained of by the plaintiffs, (b) 
That the evidence discloses that the plaintiffs after knowledge 
of the defects complained of affirmed their ]>osition as share
holders in the company.

The defendant company admitted at the trial that no pros
pectus had been filed and that no amount had been fixed as a 
minimum subscription upon which the allotment of stock might 
be proceeded with.

Their remains therefore only two grounds for tin* consideration 
of this Court, whether (a) the repudiation was prompt on the part 
of the respondents, and (b) if they affirmed their position as share
holders. The trial Judge, upon the evidence, finds that there 
had been an allotment of the shares to the respondents.

I think the trial Judge was right in deciding upon the evidence 
that the respondents, after knowledge had come to them of their 
right, to repudiate the contract for subscription for shares, did 
not make any payment or do anything to estop them from void
ing the contract, the facts upon which he bases his finding are 
gone into in Iris judgment at length and it is not necessary for me 
to repeat what he has said.

Counsel for the1 appellant contends that by reason of the par
ticipation of the respondents in the meeting of the company of 
April 24, and their actions prior to such date, that the contract 
was no longer voidable. He uses the very apt words: “You 
cannot negotiate and repudiate at the same time," but what
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appears to me from the evidence is that the conduct of the res- ALTA, 
pendents amounted to an investigation into the affairs of the S. C. 
company to ascertain what the true position of affairs was. Pierson

The repudiation by the respondents was by letter of March i;(;h, k,
21, 1914, and the question to be considered is, did thev act

7. . . ‘ . MoCertli.x
promptly after acquiring some knowledge of the irregularities in
connection with the affairs of the company. The trial Judge has 
found on the evidence that at least 3 weeks elapsed between the 
acquiring of this knowledge and the repudiation. In this con
nection it is pointed out that the company never held its statutory 
meeting and that the time allowed under see. 109 of the Com
panies Ordinance had not expired within which the respondents 
might have repudiated their contract for subscriptions. The 
opportunity for the subscribers of shares to attend the statutory 
meeting not having been afforded by the company may or may 
not have had a bearing on the question of delay—from a perusal 
of the trial Judge’s judgment 1 think it had.

As to the cross-appeal of the plaintiffs, 1 think the trial Judge 
was right in dismissing the action against the directors for the 
reasons set out in his judgment, and 1 would dismiss the appeal 
with costs and the cross-appeal without costs.

Appeal dismissed.

HUCK v. CANADIAN PACIFIC R. CO. SASK.
Saskatchewan Supreme Court. Sir Frederick Haultain, C.J., Xnrlumh>. La mont. .

and McKay. JJ. July H, 1916.

1. New trial (§ 11 —lia)—Error of court n'on-svitinu cane Weight of
evidence—Admissions.

Where counsel for one party to an action places in evidence an ad
mission made by the opposite party, containing some statements in 
favour of and some adverse to the interest of his client, it is not necessary 
to give equal credence or w< ight to the several statements. A new trial 
will he ordered, therefore, where the trial judge has withdrawn the action 
from the jury on the ground that the whole admission must be accepted 
as truthful, and if so, negatives negligence.

2. Trial (§ Il CK 110)—Question or fact for jury -Xeoliuenck.
Honest belief that no danger exists does not negative negligence; the 

real question is, would a reasonably careful and prudent man, under the 
circumstances, arrive at that conclusion; that is for the jury to decide.

Appeal from the decision of the trial Judge at Moose Jaw, Statement, 
in which he directed judgment to he entered for the defendants 
at the close of the plaintiff’s case. Reversed.

G. E. Taylor, K.C., and Johnson, for appellant.
W. B. Willoughby, K.C., for respondent .
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SASK. The judgment of the Court was delivered by
H. C. Lamont, .1.: The plaintiff sued on behalf of herself and her
Hunt children for damages for the r husband, A. II. Huek,

1It" Co"
which, she alleges, was caused on October 14, 1914, during the 
course of his employment in the defendant's yards through the

1.amont, J. negligence of the defendant’s servants.
Huek was a switch foreman in the defendant’s yards at Moose 

Jaw. At 7 o'clock on the morning of October 14th, the deceased 
along with a number of other employees, reported at the defend
ant’s office for duty, and then started to go through the yards to 
their work. It was customary for the employees to go to their 
work by this route, although by going along the tracks they 
ran greater risk of accident than if they had crossed them at right 
angles. Whilst a ier of men, including the deceased, were
walking along or angling across the tracks, one of the defendant’s 
engines with water tank attached backed down the track. There 
was evidence that the « was going at a fast rate of speed;
one witness, a foreman of the defendant company, considered the 
rate of speed to be dangerous. There was also evidence that 
certain employees, seeing the men on the track ahead of the 
engine, had given engineer Betters, who was in charge, signals to 
stop ; that Betters had acknowledged these signals by 
giving two short toots of the whistle, which meant, according 
to some of the witnesses, that the engineer was placing his judg
ment against that of the person giving the signal, and that he 
was going ahead. When Betters received the stop signals he 
was eight or ten lengths from the men on the track and had ample 
time to stop his engine before reaching them. He. however, 
disregarded the signals and went ahead, striking Huek, who had 
failed to get off the track, and inflicting upon him injuries from 
which he died. In addition, counsel for the plaintiff put in evi
dence the following report made by Betters to the company as to 
the cause of the accident :

While barking up yard on to train through No. 11 track East Yard 
when about opposite coal chute saw gang of men walking on track. 1 blew 
my whistle and bell was ringing. I saw men getting off the 1 rack and I 
believed they were all off. I got signal to stop from brakeinan that was 
riding back end of water ear. When stopped they told me we ran over a 
man. Was backing up about (> or 7 miles an hour. J. A. Bum: its, Engineer.

The tritd Judge, although of opinion that there was some 
evidence of negligence on the part of the defendant’s servants, held

4
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that, as the plaintiff’s counsel had put in Betters’ report, and made k ‘ *
it part of the plaintiff’s case, the report must lie accepted in Mo C\
iind. as Betters had therein stated that he believed all the men tin k 

were off the track, this conclusion negatived any negligence on (•VN,”pv 
his part as there was no obligation on him to stop his engine It. Vo. 
if he believed the men wore off the track. Lumont.J.

With great deference 1 am of opinion that this view cannot bo 
supported.

Where counsel for one party in an action places in evidence 
an admission made by the opposite party, which admission con
tains some statements in favour of the contention of the plaintiff 
and some in favour of that of the defendant, it is not necessary 
to give equal credence to the several statements. Had the 
plaintiff, instead of putting the report in evidence, called Betters 
as a witness at the trial, and he had made in the witness-box 
precisely the same statements which are found in his report, it 
would have been ojx»n to the jury to accept the statements in 
favour of the plaintiff's case and to refuse to accept the statement 
that he believed the men had got off the track. The unsworn 
report cannot be more conclusive than the testimony of Betters 
would have been. The jury might, not unreasonably, it seems 
to me, have come to the conclusion that if an engineer could see 
the track in front of his engine, and he were keeping a proper 
look-out, lie must have known that all the men did not get off 
the track.

On the other hand, if he could not see the track or if lie wore 
not looking, they might conclude that his belief amounted to 
no more than a supposition that the men would likely get out of 
the way. That it is for the jury to determine the credibility to 
be given to the various statements in an admission is laid down 
in Taylor on Evidence, 10th ed. at p. 523, where, after stating 
that the whole statement containing the admission must be taken 
together, the author says:—

Hul though the whole of what he said tit the same time, and relating to 
the same subject must be given in evidence, it does not follow that all the 
parts of the statement should be regarded as equally deserving of credit; 
but the*jury must consider, under the circumstances, how much of the entire 
statement they deem worthy of belief, including as well the facts assorted 
by the party in his own favour, as those making against him.

But, even if the engineer’s statement that he believed all the 
men were off the track be wholly accepted, it is not in my opinion



574 Dominion Law Reports. [29 D.L.R.

SASK.

8. C.

Hue*

Can. I» vi 
R. Co.

Lament, J.

CAN.

Ex. C.

a conclusive answer to the plaintiff's claim. The duty resting 
upon the engineer was to take such care as a reasonable and 
prudent man would take under the circumstances. He admits 
he saw the men walking on the track. He received signals to 
stop. These he disregarded, evidently because he believed the 
men had all got out of the way of danger. The question, to my 
mind, is not did he believe that they had got off the track, but, 
would a reasonably careful and prudent man under the circum
stances have arrived at that conclusion? Would a prudent man, 
under the circumstances, have disregarded the signals to stop 
and have gone ahead at the rate of speed at which Betters actually 
went? To free him from the charge of negligence, his belief must 
have been that at which a prudent man would have arrived under 
the circumstances of that particular case. Whether a prudent 
man would have arrived at that conclusion, is a question to be 
determined by a jury.

The appeal, in my opinion, should be allowed with costs and 
a new trial directed, the costs of the former trial to * by the 
event of the new trial. Appeal alio iced.

RAYMOND v. THE KING.
Exchequer Court of Canada, Audettc, J. April 17, 1916.

1. Kmixknt domain i $ 111 C 1 -140)—-Compensation—Basis —“Special
ADAPTABILITY."

Where property is taken by the Crown for a pro|xjeod publie work, in 
assessing compensation to the owner, it is not pro|ier to treat the value 
to the owner both of the land, aud rights incidental thereto, as a pro- 
|M>rtional part of the N’allie of the promised work or undertaking when 
realized; but the proper basis for compensation is the amount for which 
such land and rights could have been sold had there been no scheme in 
existence for the work or undertaking. On the other hand, regard must 
be had to the adaptability of the property for such a use and the |x,ssi- 
bilities of the same being realized.

1 Cunard v. Tin King, 43 Can. S.C.R. NX; Lacoste v. ( idars Hapidx 
Company, 1(1 D.L.R, liiS, (UH4J A.C. Atilt; A*< Lucas and Ch urtichl (lo
an d Water Hoard, |l!HKl| I lx.It. Iti; and The King v. Wdso». 22 D.L.R. 
A8A, 15 Can. Ex. 283. referred to.|

2. Eminent domain (ft III C 2 150)—Expropriation of w aterside pro
perty—Compensation to owners.

Where waterside proj>erty is expropriated by the Crown lief ore the 
owner has asked for or obtained statutory jicrmission to build wharves 
or other erections upon the solum, in the absence of evidence to shew 
that the |K>ssibility of obtaining such |>emiission had increased the value 
of the property in the market, such |K»ssibilit\ ought not to be taken 
into consideration in assessing the compensation.

1Gillespie v. The King, 12 Can. Ex. 40(1; and Tin King v. Hradhurn, 
14 Can. Ex. 41!». 437. referred to.)

3. Eminent domain (ft III C? 1—140)—“Special adaptability" as element
OF COMPENSATION.

“Special adaptability" as used in expropriation cases does not de
note an element over and above or separable from the value of the land

58



29 D.L.R.] Dominion Law Reports. .175

in the* market ; but on the contrary nigiiifieH something that enters into 
and forms an essential part of the actual market value.

[Sidney v. A or/A Euxiern It. Co., [1914j 3 K.lt. 929. applied !
4. Public lands (| I C—15)- Patents -Hkhkr\ ation hv Chow \ as to

RE-POSSESSION — RlOIIT OK DOMINION OR PROVINCE.
In letters patent for a water-lot in the Hiver St. Lawrence, granted by 

the Crown in the right of the Province of Cttmwla in the year ls4< the 
Crown reservinl the right to resume at any time possession of the pro 
pert y u|nui paying to the grantee the value of any improvements and 
erections thereon. The right s > reserved was never exercised before 
confederation. Held, that the right s » reserved was indivisible, and could 
only Is- exercised in res|»eet of the whole of the land mentioned in the 
grant and not for a part thereof. Qiurn : Whether the right to resume 
[Hissession enures now to the Dotniihon Crown, or the Crown in the right 
of the Province of Quebec.

(A'lmnwn v. The Queen. 2 Can. Lx. 30. referred to.| 
f>. Eminent domain ($ III C 1 -140)—Compensation Allow am e of 10

PER CENT. UPON MARKET VALUE—HpECI LATIONH.
'I’lie allowance of 10 per cent. uimhi the market value in view of the 

compulsory taking of projierty ought not to he made when the property 
was acquired with the open purisme of ajieeulaling on the chances of the 
projierty lieing expropriated.

(Editor's Note. Six* commentary on the 10 per cent. allowance for 
compulsorv taking in the annotated ease of The King v. Courtney, 27 
D.L.R. 217.1

Petition of right to recover the sum of $3110,000, ns repre
senting the alleged value of certain land or part of a beach lot, 
expropriated by the Crown, and the damages resulting from such 
expropriation.

K. lielleau, K.C., and N. Belleau, for suppliants, 
fi. (I. Stuart, K.C., for defendant.
Avdkttk, J.:—The Crown, acting under the provisions of 

the Expropriation Act, expropriated at Lauzon, P.Q., part, of 
a certain bench lot, belonging to the suppliants,-for the purposes 
of a graving dock, a public work of Canada, by depositing, both 
on January 15,1913, and July lb, 1913, plans and descriptions of 
the said lands, in the office of the registrar of deeds for the ( 'omity 
of Levis. P.Q., where the same are situate.

It is admitted and agreed u|h>ii by both parties that under the 
plan and description deposited on January 15, 1913, the. area 
expropriated is 272,000 ft., and under the plan and description 
deposited on July lb, 1013, the further area expropriated is 
317.000 ft., making in all 580,000 ft., which is the whole area ad
mitted to have been expropriated by the Crown from the suppli
ant's property.

The Crown, by the statement of defence, avers inter alia, that 
the land, taken herein under the Expropriation Act, was origin
ally granted by His Majesty the King's left era-patent, in favour

CAN.
Ex. C. 
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Audvtte. J.
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CAN. of one Duncan Patton, whose successors in title the suppliants
Ex. C. purport to be, and that the grant made under the said letters-

Raymond patent, which hear date February 9, 1848, and. are filed herein
THK klN.i. as ex. “ D.” is so made subject to the following proviso, viz.:— 

Provided further and we do hereby expressly reserve to us, our heirs
Audvtjr, J. and successors full power, rigid and authority u|xm giving 12 months’ previous 

notice to our said grantee his heirs and assigns in possession of the said lot 
or piece of ground, beach and premises to resume for publie improvements 
the imssession of the said lot or piece of ground and premises on payment 
to him or them of a reasonable indemnity in that behalf for the ameliorations 
ami improvements which may have been made on the said lot or piece of 
ground, beach and premises to be ascertained and determined by exjierts 
to be nominated and ap|M>inted by our governor of our said province for the 
time being and our said grantee respectively in default of an offer of the fair 
value of the same being accepted.

The Crown further alleges in its statement in defence—and 
it is admitted by both parties in the course of the trial—that there 
are no ameliorations or improvements upon the said land so 
expropriated, and the respondent therefore concludes its plea by 
contending that the suppliants are not entitled to any compen
sation in respect of the value of the lands so expropriated.

At the trial, counsel for the Crown stated that no notice had 
been given as provided by the terms of the above recited proviso. 
Therefore it must be taken that the Crown in the present issues 
proceeded under the provisions of the Expropriation Act, with 
respect to the taking of the suppliants' land.

.Having disposed of the question that the prsent case must 
be treated as one coming within the ambit of the Expropriation 
Act, it is, perhaps well to offer a passing remark upon the question 
raised at trial as to whether or not the power to exercise the rights 
under the proviso of the grant is in the Crown as representing 
the provincial government or in the Crown as representing the 
federal government.

The Crown grant in question was given in 1848, that is by the 
old Province.of Canada. And in view of the possibility of the 
right of redemption upon notice, as above mentioned, being in 
the Province of Quebec, notice of trial was given by the suppliants 
to the Attorney-General for the Province of Quebec, and to the 
Minister of Crown Lands for the said province—and a copy of 
the pleadings served upon them, as will more clearly appear by 
reference to ex. No. 1. Nothing came out of this, and the trial went 
on without anyone appearing on behalf of the Province of Quebec.
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In the case of Samson v. The Queen, 2 ('an. Ex. 30, it was held, 
upon a similar grant before confederation on the'south shore of 
the harbour of Quebec, that tin* property being situated in a 
public harbour, the power of resuming possession for the purpose 
of public improvement would be exercisable by the Crown, as 
represented by the Government of Canada. However, in the 
view I take of this case it becomes unnecessary to decide the 
question.

The parties in a ease instituted by petition of right stand in 
a different position from those in a case instituted by information 
under the Expropriation Act (R.8.C. (PMMi) ch. 143), where, by 
see. 26 thereof, it is enacted that such information shall set forth 
the iiersotts who, at such «lute (the date of the expropriation), had any estate 
or interest in such land or property and the particulars ... of any 
charge, lien or incumbrance to which the same was subject.

In a case instituted by petition of right it would seem the 
suppliant is entitled to lmye his own right and interest adjusted 
without calling in any other parties who may have any right in 
the same property.

The suppliants, by their answer in writing, to the Crown’s 
statement in defence, have raised a formidable array of ques
tions of law, such as the following, viz.: 1. That the registration 
of the said Crown grant has not been renewed since the coining 
into force of the Cadastre in 1K77: - See however art. 20K4 C.C. 
2. That the right of redemption invoked by the Crown has been 
long prescribed. 3. That the suppliants are the owners of the land 
in question under a sheriff’s title which has liberated the land of 
all charges of real right which might originally affect it. 4. That 
the government of the Province of Quebec is alone possessed ol 
the right of the old Province of Canada, and that the govern
ment of the Dominion of Canada has no right whatsoever under 
the said grant. 5. That the said lands in question are outside
the harbour of Quebec, and that the Crown has renounced the 
right it is now setting up.

While some of these contentions set forth by the suppliants 
are full of interest, it has obviously become unnecessary to decide 
any of them because of the view 1 take of the case. Indeed, 
this right of redemption under the provisions of the grant, if at all 
exercisable, can only be exercised for the whole of the land men
tioned in the grant, and not for only a part thereof. It is a right
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which is indivisible although the object of the rigid is physically 
subject to u division, yet from the character given to it by the 
grant, the object becomes insusceptible not only of performance 
in parts but also of division.

(Art. 1124 C.C.P.Q.). It is a right which might be exercised 
with respect to the whole property but not in part, and it cannot 
be invoked in this case when only about one-quarter of the property 
is exprc d. If there were wharves and buildings on certain 
parts of the property, could it be contended that the proviso 
in the grant would give the right to redeem only such part upon 
which there would be no amelioration or improvements — des
troying thereby the value of the parts improved? The terms and 
conditions of this power may very well be compared and assimi
lated to the droit de réméré, right of redemption, provided for by 
the C.C.P.Q., wherein inter alia, by art. 1558, the redemption may 
be exacted for the whole and denied for part only.

Therefore, for the purposes of this case it is sufficient to find 
that the Crown proceeded under the Expropriation Act—that 
it did not give‘the notice provided by the grant, and had it given 
such notice the rights thereunder are not divisible and could only 
be exercised for the whole property:

The whole property contains an area of 2.148,000 sq. ft., of 
which the Crown expropriated 589,000 sq. ft., and the suppliants 
are entitled to the value thereof at the date of the expropriation, 
that value, however, is to be determined with reference to the 
nature of the title as decided in the case of Samson v. The Queen, 
ubi supra.

On the question of value, the following witnesses were heard 
on behalf of the suppliants:

Witness A. Gobeil values the land taken at 40 cts. a sq. ft. 
In that price he reckons 30 cts. for the land taken and 10 cts. 
for damages to the balance of the property, because more land is 
taken on the front than at the back. He bases his valuation upon 
the capabilities of the land to be used for a graving dock, wharves, 
marine railway and ship-building. He would value the whole of 
the suppliants' property at 25 cts. a sq. ft., adding that his whole 
theory is based upon the fact that the graving dock could not l>c 
built anywhere else.

Witness E. A. Evans values the land taken at 50 cts. a sq. ft.,

6
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or 40 ets. a sq. ft. for tin* whole lot, hut taking only part values 
it at 50 ets.

Witness Auger, who being ill at the date of the trial, was ex
amined at his residence, before the acting registrar, testified that 
the destination of the suppliants’ property was to be used for 
graving dock, ship-building, or industries of that kind, and 
placed a value upon it at between 40 to 50 ets. per sq. ft. including 
damages; these being approximative figures he says. He also says 
he was called by the engineers who had something to do with 
the selection of the site of this dock and advised that it should 
not be at right angles with the river, as the old dock but that 
it should have a diagonal to the east or the west.

This diagonal, it will be seen by referring to the plan, was 
given to the east —had it been given to the west, it would seem 
no part of the suppliants' property would have been necessary 
for the building of the new dock.

Witness Charland, taking into consideration the adaptability 
of this property for ship-building and dry dock, values it at 40 
ets. a sq. ft., including damages; adding, it is not a disadvantage 
to have the dry dock on the suppliants’ property with respect to 
the balance of the property. The dry dock is an advantage for 
ship-building.

Witness Ernest Roy places a value of 35 ets. to 40 ets. a sq. ft. 
for the piece taken.

On behalf of the Crown, witness Ogilvie testifies he offered 
to the Crown the Davie property, right adjoining the dock, at 
2 ets. a sq. ft., for the purposes of this graving dock.

Witness Couture values the land taken at \\i ets. per sq. ft., 
and adds that the result of the expropriation is to enhance the 
value of the balance of the property by the prospective improve
ments which will be realized by the operation of the dry dock.

Witness Giroux, taking into consideration the advantage or 
plus value given to the balance of the suppliants’ pro|)erty by 
the graving dock, and the sales in the neighbourhood, values the 
land taken at 1 to \x/i ets. a sq. ft.—adding that 1^2 <‘ts. would 
be the maximum.

Witness Shanks, basing his valuation upon the Kennedy sale 
of the adjoining property at 2 cents i>er sq. ft., with wharves and 
buildings, values the land expropriated at l^i ets. a sq. ft.

CAN.
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CAN. Witness Davie contends that before the date of expropriation
Kx. C. the suppliants’ property had no commercial value.

Raymond Now, the land expropriated herein is part of a water lot lying 
exclusively between high and low water marks, at Lauzon, on

Audettp, J. the south shore of the River St. Lawrence, on the Levis side of 
the harbour of Quebec, and is almost facing the Montmorency 
Falls. As already stated, 089,000 sq. ft. are taken from a total 
area of 2,148,(MX) sq. ft., and which originally came out of the 
hands of the Crown under the letters-patent of 1848. The lot is 
of irregular shape and depth as may be ascertained by reference 
to plan, ex. K. referred to in the said letters-patent.

This property must be assessed, as at the date of the expro
priation, at its market value in respect of the best uses to which 
it can lx- put, taking in consideration any prospective capabilities 
or value it may obtain within a reasonably near future, subject, 
however, to the title, power and franchise possessed by the 
suppliants.

( ireat stress is laid on behalf of the suppliants upon the 
assumption of the exclusive adaptability of their land for the 
purposes of tilt1 public work in question, namely, the present grav
ing dock. It is, however, now clearly settled that in assessing 
the compensation for property taken under * *y powers,
that it is not proper to treat the value to the owners of the land 
and rights as a proportional part of the value of the realized 
undertaking proposed to be carried out; but the proper basis for 
compensation is the amount for which such land and rights could 
have been sold, had the present scheme carried on by the Crown 
not been in existence—but with the possibility that the Crown 
or some company or person might obtain those powers. Canard 
v. The King,- 43 Can. S.C.R. 99; Lucas case, (1909] 1 K.R. Hi; 
The Cedars Rapids ease, lti D.L.R. 108, [1914] A.C. 569; and The 
King v. Wilson, 22 D.L.R. 585, 15 Can. Ex. 288.

Now this assumption that the suppliants’ land to the exclusion 
of all other lands at Lauzon, is alone adaptable for this public 
work is not supported by the evidence. Witness Valiquette, a 
civil engineer of great experience and in the employ of the govern
ment for a number of years, who has been during 10 years 
superintendent of the old dry dock at Lauzon and whose business, 
since 1900, is in connection with all the dry docks in ( 'anada, says

86
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he prepared some few years ago a plan tiled as ex. 11 K,” in connec
tion with a tender to build a dry dock at Levis by the St. Law
rence Dry Dock A Ship Building Co., and that under that plan 
the whole of the dock was to lx- built outside the suppliants’ 
property. The construction of the present graving dock has lx*en 
somewhat changed, in that it was placed in another direction as 
referred to in Auger’s evidence. This contention of the sup- 
pliants in respect of exclusive adaptability may well be bracketed 
with that class of evidence on record, that the harbour com
missioners’ property, known as the* Kennedy property, could not 
be used for any other purposes than those for which it has been 
bought by tlx* commissioners—and that is you could not there 
build a marine railway, or establish a ship-yard, etc., notwith
standing that the contrary is clearly testified to by two engineers, 
Kvans and Laflamme, one heard on behalf of the suppliants and 
the other on behalf of the Crown. Mr. Kvans says that tin* 
suppliants' property for ship building, is just as suitable, just as 
advantageous as othce places, but for dry dock purposes, the 
most ai ngoous. This witness further adds that there is more 
space between tin* long wharf, on the Kennedy property, and the 
suppliants’ property than the size of the suppliants’ property, 
and that the long wharf on the Kennedy property serves as a 
protection to the Kennedy property, and even to a certain extent 
to the suppliants’ property. All of this part of the evidence is 
mentioned in connection with the extraordinary contention by 
some witness that tin- Kennedy property which is adjoining and 
which has been sold recently at 2 cents a square foot, with wharves 
thereon erected, is not to be compared to the property in question, 
because you could not build ships, marine slips, etc., thereon. 
The topography of the two properties is practically identical 
they are both open beach lots. Witness Kngineer Laflamme 
states also that a ship-yard for the purpose of building ships could 
have been established equally well on the Kennedy property as 
on the suppliants’ property. We have also in evidence that there 
was competition in the selection of Lauzon for the building of the 
graving dock—such sites as Beauport, Wolfe’s Cove, Lampson’s 
*'ove and the Island of Orleans: but Lauzon was preferred and 
duly selected.

The suppliants, under the patent of 1848, had the right to
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erect wharves upon the land so granted—that is between high 
and low water; but for the purposes of the graving dock—and 
the same may be said with respect to wharves, marine slips and 
ship-yard—that right to extend beyond low water mark was 
absolutely necessary. The present dry dock has two guide piers, 
one of them extending 600 feet out from the low water mark, 
and the river has to be dredged for a long distance from low water 
mark to a depth of HO ft. For all of this the suppliants had no 
title and no franchise. They have no franchise to build or put 
erections of any kind beyond low water mark, and that right, 
the property being in a public harbour, can only be obtained from 
the federal Crown under the provisions of eh. 115 of It.S.C., 
1006, as amended bv 9-10 Fdw. VII. eh. 44. Also the fee in the 
bed of the river would have to be acquired. And as witness 
(iobeil put it — a beach or foreshore would have very little value 
if it cannot be used for the purposes of building wharves, docks 
and marine railways, it is useful but for that purpose. In Re 
Luca* ami Chesterfield (las anil Water Hoard, [ 1909] 1 K.B. Hi. 
and other cases in which the question of special adaptability is 
invoked to give the property an enhanced value, there was a 
complete title vested in the owners of the lands expropriated which 
enabled the promoters to construct the works without obtaining 
any other or further title or franchise. In The King v. (iillespie, 
12 Can. Kx. 400, confirmed on appeal to the Supreme Court of 
Canada, the defendant was owner on a harbour of a piece of land 
which was a natural site for a wharf. The Crown expropriated 
his land and erected a wharf thereon, and the Court, in assessing 
the compensation, declined to entertain the view of the possi
bility, by the defendant, of obtaining the right to erect a wharf 
thereon as an element of compensation. See also The King v. 
Hradburn, 14 Can. Kx. 419.

In the case of ('entrai Ratifie R. Co. of ('alifor nia v. Rearson, 
35 Cal. 247, where the 'rat was owner of land with riparian 
rights and suitable for wharf purposes, and where it was claimed 
that the compensation should be allowed on the basis that a whart 
franchise might be given to the owner of the land, the Court, 
at p. 262, states the law as follows:—

The testimony in relation to the value of wharf privileges on the shore 
of the Sacramento River, where the tide ebbs and flows, given for the purpose 
of enhancing tin* value of some of the land sought to Ik* appropriated, was

2243
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improperly received for the obvious reason that the party claiming the com- CAN. 
pensation had no wharf franchise. The mere fact that the party might at . 
some future time obtain from the State a grant of a wharf franchise if allowed "X, 
to remain the owner of the land, is altogether too remote and speculative Raymond 
to be taken into consideration. The question for the commissioners to _ >’■
ascertain and settle was the present value of the land in its condition and not *,,K 
what it would he worth if something more should he annexed to it at some Audette. j 
future time.

And ns stated in Carrie v. MaeDcrniott, [1914] A.C. 1009. at 
lOtif), by Lord Dunedin: “The law of compensation being as they 
have stated it, namely, the value to the owner as he holds.”
See also Benton v. Brookline. If)I Mass. 250. and May v. Boston.
158 Mass. 21.

There is also the case of Lynch v. City of (Hasyow (1903),
5 Ct. of Sess. (’as. 1174, where it was decided that the hope of 
obtaining the renewal of a least* should not he taken into con
sideration in assessing compensation in expropriation proceedings.

See also Cunard v. The Kitty, 12 Can. Ex. 414, 43 Can. S.C.IL 
88 and Wood v. Esson, 9 Can. S.C.R. 239, two well-known eases 
hearing upon the same point.

Therefore, in the prebent case there was no obligation on the 
part of the Crown to grant the suppliants the right or franchise 
to build wharves or put other erections beyond the line of low 
water mark, and it is not even rational to expect that the Crown 
would have granted such franchise in view of the fact that the 
construction qf this new graving dock was mooted, as witness 
(ïobeil said, as far back as between 1900 and 1905. The sup- 
id i ants had no legal right to such franchise and nothing but a 
legal right could form an element of compensation. The sup
pliants had not that right at the date of the expropriation, and it 
is as the property stood on that date that it is to be valued.

The element of “special adaptability” has been pressed and 
argued at considerable length, and upon this question, in addition 
to that which has already been said, it must be admitted that the 
compensation which should be awarded is in no sense more than 
the price that the legitimate competition of purchasers would 
reasonably foret* it up to. Sidney v. North E. K. Co.. [1914]
3 K.B. 029. This element of special adaptability is, after all, 
nothing but an element in the general value, and as such it is 
admissible as the true market value to the owner and not merely 
value to the taker. This element of special adaptability existed



Dominion Law Reports. |29 D.L.R.58-1

CAN.
Ex. C.

Raymond 

The Kino.

A miette, J.

and formed part of the price paid by the owners, both at the time 
of the sheriff’s sale and at the date of the execution of the Leclerc 
conveyance, because at those dates the property had hardly 
any other value than its prospective potentiality in its adaptability 
for such purposes as mentioned above.

In the case of Sidney v. North K. R. Co., supra, a very instruc
tive discussion on this question of special adaptability will be 
found. At p. 037, Rowlatt, J., says:

Now, if and so long as there are several competitors including the actual 
taker who may he regarded as possibly in the market for purposes such as 
those of the scheme, the possibility of their offering for the land is an element 
of value in no respect differing from that afforded by the possibility of offers 
for it and for other purposes. As such it is admissible as truly market value 
to the owner and not merely value to the taker. But when the price is reached 
at which all other competition must be taken to fail, to what can any further 
value be attributed? The point has been reached when the owner is offered 
more than the land is worth to him for his own purposes and all that any 
one else would offer him except one person, the promoter, who is now, though 
he was not befoie, freed from com|x*tition. Apart from compulsory powers 
the owners need not sell to that one and that one would need to make higher 
and yet higher offers. In respect of what would he make them? There can 
be only one answer in respect of the value to him for his scheme. And he 
is only driven to make such offers because of the unwillingness of the owner 
to sell without obtaining for himself a share in that value. Nothing repre
senting this can be allowed.

And at p. 171 of the Cedars Rapids cast* (10 D.L.R. 108, 
(1914) AX'. 509), Lord Dunedin lays down the following rule for 
guidance upon the subject of special adaptabilities in the following 
language:—

For the present purpose it may be sufficient to state two brief propositions: 
(1) The value to be paid for is the value to the owner as it existed at the 
date of the taking, not the value to the taker. (2) The value to the owner 
consists in all advantages which the land possesses, present or future, but it 
is the present value alone of such advantages that falls to be determined.

Where, therefore, the element of value over and above the bare value 
of the ground itself (commonly spoken of as the agricultural value) consists 
in adaptability for a certain undertaking (though adaptability as |>ointcd out 
by Fletcher Moulton, L.J., in the case cited, is really rather an unfortunate 
expression) the value is not a proportional part of the assumed value of the 
whole undertaking, but is merely the price, enhanced above the bare value 
of the ground which possible intended undertakers would give. That price 
must he tested by the imaginary market which would have ruled had the 
land been exposed for sale before any undertakers had secured the powers 
or acquired the other subjects which made the undertaking as a whole a 
realized possibility.

Indeed, in the present case the lands expropriated would be 
of very little value but for this prospective potentiality, residing
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in its special adaptability. While this property in the days of 
wooden ships and when the lumber trade was flourishing at its 
best in Quebec, commanded perhaps a high price and was worth 
a good deal of money for the purposes of such trade, but when 
the latter disappeared the value of that property went down to 
almost nothing and there was no market for it.

It appears from the evidence that this property was unoccu
pied and not used for between 25 to 27 years prior to the beginning 
of the building of this graving dock. The property had been 
lying idle for a number of years when it was bought, by some of 
the suppliants, on May 18, 1WM), for the sum of $8(M), and it has 
never yielded any revenue of any kind ever since. On April 5, 
1907, Mrs. Belleau deeded to Moise Leclerc one undivided half 
of the property— the evidence establishing that Leclerc was 
actually one of the purchasers of the sheriff’s sale and that this 
conveyance of 1907 was only to give him title to his undivided 
half.

Then on December 3, 1912, barely a month before the date of 
the expropriation, Leclerc sells his undivided half interest in the 
whole of the suppliants' property composed of 2,148,0(M) sq. ft. 
for the sum of $30,000 to four of the above named suppliants 
The conveyance recites that out of the $30,000, the sum of $15,000 
is paid in cash, and that the balance will be paid to the vendor 
as soon as the said land, or part thereof, will have been sold or 
expropriated for private or public purposes. In the meantinte the 
said purchasers are to pay interest on the said balance, unless they 
prefer liberating themselves of their debt before the said sale, 
either by paying this balance, or by surrendering to the \ 
the land so purchased; but in so surrendering they will be barred 
from recovering the amount already paid on account which will 
be forfeited to the profit of the vendor and which will be con
sidered as the rent of the said property. The sale of December 
3, 1912, is made at the rate of $0.027, that is two cents and seven- 
tenths of a cent, if one takes into consideration that the whole 
property is of an area of 2,148,000 ft., and that the sale of Yi of it 
at $30,000 under the easy conditions above mentioned, would 
represent that amount for the half.

To this sale reference will be hereafter made when dealing 
-vith the compensation moneys which should be paid the sup-
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pliants, as it is indeed the best illustration of the market value of 
these lands in December, 1912, when the purchase was made by 
one not pressed to buy and not at a forced sale. There is further 
no evidence to shew the market value of the property could and 
would be different on December 3, 1912, from January 15, 19111. 
the date of the expropriation.

( )n March 27, 1913, after the expropriation of part of the lands 
in question, in this case, the property adjoining to the east of 
the suppliants’ beach lot, was sold at 2 cents a foot, and upon it 
is a wharf of 1,500 ft. long, containing 94,(MM) eu. yds., three small 
piers, shed office and forge, etc., coupled by the statement of the 
chief engineer of the Quebec harbour commission, that after 
purchasing the commissioners erected a mill and tracks on the 
wharf without having to make repairs to it. Adding that the 
wharf was in good condition at the time of the purchase and had 
been in use by the vendors up to the date of the sale. Deed filed 
as ex. “A.”

We have further the offer by the Davie Co. to the government 
of some of their land, at 2 cents a foot, at Lauzon, adjoining the 
dock, for the purpose of the present public work.

We have also upon this question of sale of projierty in the 
neighbourhood, the purchase on January 25, 1910, for $4,685 
of 1,413,284 sq. ft. forming what has been called the (Jlenburv 
Cove and the St. Lawrence Cove. This property was resold on 
February 24, 1910, for $7,505, hiking care of a mortgage of $5,500. 
It is, however, well to mention that these two coves, situate at 
some little distance west of the suppliants’ property, are not as 
desirable properties as that of the suppliants, the railway severing 
their hilly part from their shallow shore. While these two coves 
may be considered of the same class of property because they are 
beach lots, their respective value is not the same and the great 
balance of advantage is in favour of the suppliant's land.

By reference to exhibit “H,” it will be found the whole of 
suppliant's property at Lauzon was assessed in 1912, at $2,000, 
and in 1913, the year of the expropriation, at $1,000.

Vnder the provisions of sec. 50 of the Expropriation Act, the 
Court in determining the amount of compensation must take into 
account and consideration, by way of set-off, any advantage or 
benefit, special or general, accrued or likely to accrue by the con-
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struct ion and oiH-rnlion of tin* public work, to such person in 
respect of any land held by him with the lands so taken. Lx. ('

Then* can be no doubt whatsoever, notwithstanding some Raymond 

isolated contention to the contrary found in the evidence—and •|'IIK,^IV(. 
1 so find without any hesitation— e balance of the property
now remaining to the suppliants has been and will be greatly 
benefited by the present graving dock, and that in arriving at 
the proper compensation to be paid them, such advantage and 
benefit must be taken into consideration by way of set-off.

In this case, as is customary in most all expropriation eases, 
there exists a great conflict between the evidence adduced on 
behalf of the suppliants and the evidence adduced on behalf of 
the rescindent. What can help us out of this difficulty, what 
can reconcile the testimony of witnesses who are so far apart, 
if not sales of property in the neighbourhood? Is not, indeed, 
the amount at which owners of neighbouring property selling and 
buying de grec a grc, the best evidence of the market value of 
lands in that locality? Because, after all, the market value of 
projierty is as defined in The King v. Macpherson, 20 D.L.R. 088,
15 Can. Ex. 215, at 210.

The Viilue that a vendor not eompelled to sell, not wiling under pressure, 
hut desirous of selling, is to get from a purchaser not Iniiind to buy, but 
willing to buy.

We have the advantage in this case, as a determining element 
to be guided by, not only sales in the neighbourhood but the side 
of half of the undivided interest in the very property expropriated, 
barely a month before the expropriation. The prices paid under 
these circumstances afford the liest test ami the safest starting 
point for the present inquiry into the market value of the present 
property. The best method of ascertaining the market value of 
pro|M*rtv is to test it by sales in the neighbourhood. I bulge v.
The King, 38 (’an S.C.It. 14V; lie Fitzfxitrick v. Town of Xcw 
Linkenrd, 13 O.W.ll. 806.

Moreover, the evidence of value arrived at based u|m>ii the 
sales of property in the neighbourhood is obviously more cogent 
than the opinion evidence built upon unwarranted optimism and 
sometimes amounting but to mere lip-serviee reaching the nadir 
of reasonableness.

Bart only of this property has liecn expropriated and where 
part only of a projierty is sold or exjirojiriated a higher price

4
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should In* paid than when the* whole property is taken. Then l>y 
the present expropriation a larger part is taken on the river front 
than on the land side; that is, the pieee taken is of irregular shape 
with more taken of the more valuable part. These two elements 
must In* thrown in the scale in fixing a fair eomjiensation.

Taking into consideration all that has lieen above set forth, 
making fair allowance for the fact that part only is taken and 
also the manner in which the expropriation is made, together with 
tlu* accrued advantages and benefit to the balance of the property 
accruing to the owners from the* public work in question, I have 
come to the conclusion, for the reasons above mentioned, to allow 
as compensation not the bare market value but a liberal value of 
the lands expropriated, which I fix at the sum of 4 cents a sq. ft. 
—amounting to the sum of $23,560—the whole in satisfaction of 
the land expropriated and for all damages, if any, resulting from 
the expropriation.

This is a case where the customary 10 per cent, upon the 
compensation moneys for compulsory taking should not be 
allowed. The original purchasers at the sheriff’s sale in 1000 
never, up to the* date of the expropriation, made any use of 
the property. They derived no revenue therefrom. They did 
not use it for themselves or for any purposes of development 
whatsoever. The other four parties who bought in 1012, did so 
buy at a speculative price with the open and distinct object of 
s|x*culating on an expropriation, as set forth in the* deed of pur
chase itself. This Court must guard against fostering such 
speculation at the expense of the public and must discourage the 
same. While 10 per cent, may be allowed the owner of premises 
where he, and sometimes his father, has lived upon the property 
for years, and is forced to sell, is dispossessed against his will in 
the interest of the public, and has to face the expense of moving, 
and should Ik* recouped for certain contingent items— the present 
case offers none of these elements, no such analogy and does not 
come within the class of cases where the 10 per cent. can be 
allowed. The King v. Macpherson, 20 D.L.R. 988, 15 Can. Ex. 
215; Cripps on Compensation, 5th ed. Ill, and Brown & Allen 
on Compensation, 2nd ed. 97.

Therefore, there will be judgment as follows: 1. The lands 
expropriated herein are hereby declared vested in the Crown
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from the respective dates at which they have been expropriated, 
namely, January 15, and July 16, 1913.

2. ( ompensation for the land and real property so expropriated, 
with all damages arising out or resulting from the expropriation, 
are hereby fixed at the sum of $23,560, with interest on the sum 
of $10,880 from January 15, 1913, to the date hereof, and on the 
sum of $12,680 from July 16. 1913, to the date hereof.

3. The suppliants are entitled to recover from and la* paid by 
the respondent the said sum of $23,560 with interest thereon as 
above mentioned, upon giving to the Crown a good and sufficient 
title, free from all hypothecs, mortgages, charges, rents and 
incumbrances whatsoever, the whole in full satisfaction for the 
land taken and for all damages whatsoever resulting from the said 
expropriation.

4. The suppliants are also entitled to their costs of tin* action.
Judy incut fur suppliants.

CAN.
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REX v. CARSWELL. ALTA.
Alberta Supreme Court. Appellate Division, Scott, Stuart, Heck, Simmons anil 

McCarthy, JJ. June 29, 1910.

Theft (§1 1)—Element or ownership essential to crime Svm-
eiENCY OF INDICTMENT.

Where an indictment for theft charges the defendant with stealing 
a cow the pro|ierty of a |iereon definitely named therein, a ruling by tla- 
trial Judge that the question of ownership of the cow is immaterial to 
the crime, is erroneous, and a conviction based upon such ruling will he 
quashed.

(See It. v. Jennings, 29 D.L.R. 604.1

H <

Appeal from a conviction for theft.
II. ('. II. Forsyth, for respondent.
M. C. Brownlee, for defendant, appellant.
Scott, J.:—The defendant was tried at Stettler on March 

21, 1916, upon the charge “for that he the said Albert Carswell 
at or near Consort in the Province of Alberta on or about No
vember 18, 1915, did steal a certain cow the property of one 
Christ. Fendrick.” He was convicted of the charge and sentenced 
to imprisonment for 3 years in the Edmonton penitentiary.

Counsel for the defendant afterwards 
to reserve certain questions of law for the opinion of the Appellate 
Division. The application was refused and the defendant now 
appeals from such refusal.

The evidence of Fendrick is to fhe effect that in the month of 
July, 1915, lie lost a cow which he described as an unbranded light

Statement.

D^:/..//A
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ALTA. red vow about 4 years old, weighing about 900 or 1,000 lbs., tin-
8. C. only other means of identification being that, owing to her pro
Hex

( 'ahhwki.i..

pensity to hook other cattle, he had cut off about an inch from 
the tips of her horns. He admitted, and one Bartlett, another 
Crown witness, also stated that it was not unusual to see cows
with the tips of their horns cut off.

Bartlett and Gattey, two neighbours of the defendant, living 
about a mile from his place, state that during the summer and fall 
of 1915 they had seen a cow answering the description given by 
Fendrick running with other cattle at a place about 3 miles from 
defendant’s farm.

Gertrude Mohr, a child of 11 years (whose evidence not under 
oath was received by the trial Judge on the ground that she did 
not understand tin- nature of an oath), testified that she lived 
about a mile from defendant's place, that on her way to and from 
school she " * pass through his pasture, that he had about 30
head of cattle in the pasture which were so well known to her that 
she would notice if there were any strange cattle among them, 
that one day in the fall of 1915 while on her way to school she saw 
a strange cow in the pasture which had the tips of its horns cut 
off, that she noticed its colour but, owing to her ignorance of the 
names of the different colours, she was unable to name its 
colour. A cow’s tail was then shewn to her. and she stated that 
it was the same colour as that of the strange cow she had seen. 
She further states that when returning from school that day. 
while passing with her brother through a valley on defendant's 
place, she heard a shot, that her dog ran up the hill but shortly 
afterwards ran back to her as if someone was chasing it, that 
when returning from school on the following day with her brother 
the dog left them and shortly afterwards returned with a piece 
of tallow which she took from him, that he went off again, and, 
upon following him, they found somewhere in the defendant’s 
pasture the head, hide, feet, and tail of the animal she had seen 
the day before, that she recognized the head by the fact that 
its horns were cut off and that the hide was the same colour as 
the tail produced at the trial.

( )nc MacKuy, who lives about 3 or 1 miles from the defendant "s 
place, states that at a later date he went to Gertrude Mohr to 
ask her about the animal she had seen, that her brother took him

1
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to a certain place on defendant’s farm where he (MacKay) found 
the tail and offal of an animal and that he took the tail with him 
to Bartlett and G at toy's place. I pon being shewn the tail then 
in Court and asked if that was the tail, he replied, “Yes, I would 
say that was the tail,” that he afterwards went with constable 
Wilson, of the R.N.W.M.P., to defendant’s plaee and that after 
some conversation with him they went together to the place where 
he (MacKay) had found the tail and offal and that the defendant 
ujMm seeing them shewed great surprise and said ‘‘That is one on 
me.”

Constable Wilson states that he went with MacKay to de
fendant’s place to investigate the butchering of an animal near 
his shack and then* saw the defendant, that after some conversa
tion between them they went together to the place where MacKay 
found the tail and offal, that during this interview the defendant, 
in answer to certain questions put to him by the constable, stated 
that he had butchered hut one animal, viz.: a red yearling steer 
owned by him which was one of two lie had bought from one Noe 
and had left the hide at a tannery in Calgary to be made into a 
robe, that he produced a bill of sale from Noe of two branded 
yearling steers, one a ml sjKitted yearling ami the other a black 
one, and stated that it was the red one he had butchered, that he 
pointed out the spot where he had butchered which was at a place 
other than that where MacKay found the hide and offal.

The defendant, in his evidence at the trial, stated that the 
animal he killed was a long yearling, that is. one nearly 2 years 
old. He admitted that it was not one of those bought by him 
from Noe and that hi* had not sent the hide to Calgary, but that, 
on the contrary, he had retained it and cut it into strips and he 
produced certain strips of hide at the trial which he stated wen* 
from the hide of the steer lie hail killed. Ilis explanation of why 
he had made untrue statements to constable Wilson was that 
from the way Wilson questioned and cross-questioned him he 
thought that there was something in the wind, that he became 
excited and thought it would probably make things better by 
telling a deliberate lie.

The evidence as to the weight of some of the quarters dis|x>scd 
of by the defendant was such as might reasonably lead the trial 
Judge to find as he did, that the animal which the defendant 
killed was one of greater weight than that of a long yearling steer.

ALTA.

S. C.
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Cakswkij.. 
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In his reasons for judgment the trial Judge, referring to the 
evidence of (lertrude Mohr, expressed the following view:

That is largely the evidence as to the animal belonging to Mr. Kendrick. 
It is not extremely strong there is no doubt, and it could undoubtedly have 
been met without very much difficulty if it hail been false It is enough, 
however, to make u primâ facie ease, especially inasmuch as the question 
of the ownership of the animal is not material to the crime itself. Although 
the charge is that the animal was owned by Kendrick, that is not a material 
part of the crime. The crime is the stealing of an animal belonging to some one 
else. Whether it was Mr. Kendrick or Mr. Brown would be of no consequence.

And, again, after referring to the question of the weight of 
the animal killed and to the false statement made by the accused 
to constable Wilson, Ik* says:-

The fact is clear that it is only certain circumstances, a chain of circum
stances which connect the animal which was seen astray and seen on the 
accused's farm with this particular cow. but it answers all the descriptions, 
and, coupled with the false story which was told, it seems to me the only 
reasonable conclusion I can come to is that the accused is guilty.

Some of the questions sought to be reserved are:—
2. Was there any evidence in point of law to justify the trial Judge in 

finding that the cow, the subject matter of the charge, was the property of 
Chris. Kendrick? 4. Was the trial Judge right in holding “That the question 
of ownership is not material to the crime itself; although the charge is that 
the animal was owned by Mr. Kendrick, that is not a material part of the 
crime, the crime is the stealing of the animal of someone else, whether it was 
Mr. Kendrick or Mr. Brown would be of no consequence to the crime itself." 
5. Was the trial Judge justified in considering the false statements made by 
the accused to the |x»liee as evidence iigainst the accused?

The evidence that the animal killed was Kendrick's cow is 
dependent entirely ujwm the description given by him of the 
animal which he lost. I have shewn that his only description 
of it was an unhranded light red cow about 4 years old, weighing 
about 1,000 lbs., and that tin1 only marks she had was that the 
tips of lier horns had been cut off, but in view of his admission 
that it is not unusual to see cows with tin* tips of her horns cut 
off that would not appear to be a reasonable means of identifica
tion. Assuming that it had been proved that the defendant had 
killed a cow answering that description, that would, in my opinion, 
fall short of proving beyond a reasonable doubt that it was 
Kendrick’s cow. There, doubtless, art1 hundreds of animals to 
be found on the ranges which would answer that description in 
its entirety.

It is apparent from the trial Judge's reasons for judgment 
that he entertained the view that it was unnecessary for the
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Crown to show that it was Fendrick’s cow which the defendant ' "
hail killed, and he appears to have bas(‘d his judgment, at least S. <' 
partly, upon the assumption that such proof was unnecessary. |{>;x

In Russell on ( 'rimes, 7th ecj., p. 1292, it is stated that larceny cARI|w Ki.l 
may be committe<l by stealing goods the owner of which is not ^ j 
known, and it may be so stated in the indictment, but an 
indictment alleging the goods to be the property of a jierson 
unknown is improper if the jierson is really known.

Sec. 855 of The Criminal Code provides that no count of an 
indictment shall be deemed objectionable or insufficient for the 
reason only that it does not state who is the owner of any property 
therein mentioned.

It may he open to question whether, in view of this enactment, 
it is now necessary in a charge to state the name of the
owner of the stolen property, or that the owner is unknown, but, 
in my view, it is unnecessary to decide that question upon this 
appeal as, even if such statement were unnecessary, the Crown 
has restricted the charge in this case to one for stealing Kendrick’s 
cow and it was to the charge of stealing his cow that the defendant 
pleaded and after which he was tried and convicted. Had the 
charge been tried by a jury and had the Judge charged that the 
question of the ownership of the cow was one which was not 
material to the charge there would clearly have been a mis
direction causing a mis-trial (Hex v. Murray, 75 L.J. K.B. 593,
595). 1 see no reason why the samp result should not follow 
where, as in this case, the trial Judge has misdirected himself 
upon the point.

Under sec. 1018 (</) if this Court is of the opinion that the 
ruling of the trial Judge was erroneous and that the accused 
ought to have been ", it may direct that he shall be dis
charged.

It is true that the trial Judge has found upon the evidence 
that the defendant was guilty of the offence as charged and, were 
it not for the fact that he entertained what, in my < " m, was
the erroneous view that it was unnecessary to prove the ownership 
as charged, his finding upon the fact should not be disturbed.
1 cannot avoid the conclusion that his consideration of the evi
dence pointing to guilt may have been and probably was affected 
by reason of his entertaining that view and that, if he had not
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entertained it, he might have reached a different conclusion. 1 
am, therefore, of opinion that it is open to this Court to consider 
the evidence and to determine whether the defendant should have 
been convicted upon it.

I have already expressed the view that the Crown failed to 
establish beyond a reasonable doubt that the animal which 
defendant killed was Fendrick’s cow. The trial Judge appears 
to have attached considerable imjiortanco to the fact that the 
defendant made certain statements which he admitted were false 
respecting the animal which lie had killed. The fact of his having 
made these1 false statements might reasonably create a suspicion 
or might even support other evidence- that he- had killed a cow 
the property of another or one which he had no right to kill, but, 
in my vie-w, it should be held to be of but little, if any, effe-e-t in 
support of the charge- that it was Fe-nelrick’s cow he had killed.

Counsel for the- Crown and the defendant agrecel that if this 
Court was of opinion that the trial Judge should have reserve-d 
any of the- epie-stions sought to be- re-se-rve-el, it should deal with 
the case as if they had been reserved.

I \tyiuld direct the- discharge- of the defe-ndant.
Stuart, J.:—In my opinion the- conviction in this case- should 

be quashed. On the first argument before three Judges 1 was 
strongly incline-el to this view but fe-lt some hesitation. Now, 
afte-r the- further argume-nt before the- five- Juelge-s ami further con- 
sideration, I am convinced that the conviction ought not to stand.

The accuseel was charged with stealing a cow be-lemging to 
one Fendrick. It se-e-ms quite- clear and well se-ttle-el that upon 
such a charge- the Crown must prove* that the- animal with which 
the accused is alle-ge-el to have* dealt was in fact the- animal of 
Fendrick. In Trainer v. The King, I Com. L.R. at p. 135, 
Griffiths, C.J., of the- High Court of Australia, said:

The law of England and it is the same here-, requires the ownership of 
the property to be laid in the indictment and proved. There is ample power 
of amendment, hut in the absence>of amendment it must be proved as laid. 
If the name of the person is not known and he is dead or gone and the stealing 
is proved then the charge may be laid ae stealing from a |H-rson unknown. 
But if it is not known whether the goods were stolen or not you cannot get 
over the difficulty by saying the goods were stolen from a person unknown.

In the same case, at p. 132, it is said:—
In any indictment for larceny you must prove first of all that the property 

has been stolen and you must then prove that the jierson who stole it was the 
prisoner.
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In Hals., vol. 9, at p. 378, it is said :— _ *
The prosecution must first give satisfactory proof of the ntr/nm delicti. S. (' 

i.e., must prove that the offence charged has lieen committed by some one.
The prosecution must then prove that the defendant iwthe jierson who mm- ***'* 
mit ted the offence charged. Carrwkm..

Now, I think these citations are sound in law hut. of course.it Steart, J
I <lo not think it was the intention of the writers to say that the 
proof of the earpus delicti must always necessarily come first in 
order of time. For example, in a note to the passage quoted from 
Halshury it is said:—

In such a ease the proof of the corpus diluii is inextricably ImiiiihI up 
with proof of the connection of the defendant with it.

The circumstances of the present case tire to some extent 
an illustration of this latter principle. Vnless the cow which 
the little girl saw on the accused's place and of which on another 
day she saw the remains was the cow that Fendrick lost then 
there is no proof that Kendrick’s cow was ever stolen at all. She 
may he on the range yet. I think it must lie home in mind 
that it was the cow that Fendrick said he missed in July that 
the accused was accused of stealing. Vnless that cow was iden
tified with the one the little girl saw dead then there was no proof 
of the corpus delicti.

There is, no doubt, another avenue by which the mind may 
approach the subject. This is to assume that the charge was that 
the-accused had stolen a certain cow which the little girl has seen 
on his place. Now, in that case, it was necessary either to allege 
that the owner of that cow was unknown or to allege that that 
cow belonged to some particular person. To allege the latter and 
to place the ownership in Fendrick was, of course, to allege tin- 
case which we have before us. But it is not permissible it seems 
to me, to treat the case partially as if tin- former allegation, i. e., 
of an unknown ownership, had been made. Moreover, if we drop 
the allegation of ownership in Fendrick then we have the exact 
case that came up in Trainer v. The King, uhi supra. If that 
allegation be dropped as well as all evidence relating solely to it, 
then we have no evidence that anybody's animal was stolen at all.

It is also to be observed that no one saw the accused do any
thing at all to the animal that the little girl saw. The accused 
was found to have some beef at his place just as the accused in 
Trainer v. The King was found with some lambs. The accused 
lied about the source from which the hoof came .-us the accused in



Dominion Law Rkfohtn. 29 D.L.R

MIA

< \ HHW kij

Trainer v. The Kiny lied as to how she got the lambs. And the 
High Court in that ease held, as I think rightly, that then* was no 
evidence upon which the accused could be convicted either of 
stealing or receiving even where the ownership was laid in a person 
unknown. So here, if we omit the allegation of ownership in 
Kendrick, it would be impossible to find the accused guilty of 
either stealing or receiving either the animal of which a portion 
of the carcass was fourni in his building or the animal of which the 
little girl saw the remains even if the property had been laid in 
some person unknown and whether you decide that those two 
ideally separate animals were in fact one and the same or not. 
A charge under sec. 39*2 of the Code with regard to est rays was 
not laid and aside from a resort to that section the animal in 
question must be shewn to have belonged to some one, even though 
that some one may be presently unknown. (Mherwise there could 
be no theft. It is noticeable, indeed, that there is mi proof that 
the accused himself did not own a red cow with the tips off her 
horns. Of course he did not claim to own one but he never said 
he did not and it would be for the Crown to prove that he did not.

It seems to me that this reveals the very essential nature of 
the allegation of ownership in Kendrick. In the case of Ifex v. 
Isaacs, 5 N.S.W.L.R. 369, digested in the South Wales Digest, 
1825-1904 at col. 3(10, the prisoner was charged with receiving 
goods the property of T. knowing them to have been stolen. It 
was proved that the goods consisting of a quantity of hoots and 
shoos were stolen from a wharf and that the prisoner feloniously 
received them. In proof of the ownership of the goods the ( ’rown 
called the agent of 'I', who said that T. was a large manufacturer 
in Kngland of boots and shoes and that he was his Sydney agent< 
that the marks on the trunks fourni in the prisoner’s possession 
corresponded with the marks put upon TVs goods and that tla- 
goods were TVs make. It was held that the evidence was in
sufficient to prove that the goods stolen were the property of T.

Then, in If. v. Hraicn and Duncan, 0 N.S.W.L.R., digested 
at col. 361, it appears that on a trial for larceny the jury were 
directed that if they thought the question of the guilt of the 
accused turned upon the question of ownership they must acquit 
if they saw' any reasonable doubt on the question whether the 
goods alleged to be stolen were the property of the person in whom 
they were laid; but that if they were satisfied that the accused



29 D.L.R.] Dominion Law Report». 597

was guilty irrespective of the question of ownership then prinui 
facie evidence of ownership was sufficient. It was held that the 
direction was right; that under the circumstances it was not 
necessary to leave expressly to the jury the question of reasonable 
doubt as to ownership: that the jury by their verdict having 
foiind as a fact that the question of guilt did not turn upon the 
question of ownership, the question of ownership became imma
terial; and that there was no substantial wrong or other mis
carriage of justice to justify the Court in setting aside the convic
tion. Also, Rex v. Isaacs was overruled so far as it lays down a 
general rule that in all cases of larceny there must be strict proof 
of ownership of the goods stolen.

Now that case seems to support any argument which was 
addressed to us by counsel for the Crown, but the exact facts arc 
not reported and it is possible that the ownership may not have 
been so material a matter as it is in the present case. And, how
ever that may be, Rex v. Isaacs was affirmed by the High Court 
of Australia in Trainer v. The King, and (Iriffiths, (said in 
the latter case :

So fur us Hex v. Brawn ami Duncan purports to overrule Hex v. Isaacs, 
I think it wus xvronglv decided, In my opinion Sir James Martin's derision 
(in Hex v. Isaacs) is good luw:
and he quoted with approval the words of Sir .lames Martin, as 
follows:—

A mere defective proof limy not lie a substantial wrong or injustice in a 
civil action, but I am not disposed in a case like this, where the liberty of the 
subject is concerned, to say that this was not a substantial wrong and that 
proof of the property of the goods was immaterial.

Now, in the present case, the trial Judge, after referring to the 
evidence, said :—

That is largely the (•valence as to the animal belonging to Mr. Kendrick. 
It is not extremely strong there is no doubt, and it could undoubtedly have been 
met without very much difficulty if it had been false. It is enough, however, 
to make a /triind facie ease, especially inasmuch as the question of ownership 
of the animal is not material to the crime itself. Although the charge is that 
the animal was owned by Mr. Kendrick, that is not a material part of the crime. 
The crime is the stealing of an animal belonging to some one else whether it 
was Mr. Kendrick or Mr. Brown would he of no consequence as to the crime 
itself. It appears to me the evidence is sufficient in the absence of their 
being anything to rebut it
And, again, at the conclusion, after reviewing the evidence 
further, he said:—

The fact is clear that it is only certain circumstances, a chain of circum-
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stances, which connect this animal which was seen astray and seen on the 
accused's farm with this particular cow, hut it answers all the descriptions 
and coupled with the false story which was told it seems to me the only 
reasonable conclusion I can come to is that the accused is guilty.

Now, when il is remembered that for the reasons 1 have given, 
the identity of the cow seen dead by this little girl and the beef 
in the accused's building with each other and with Kendrick’s 
lost cow was an absolutely essential ingredient in the crime 
charged and essential to he proven before the accused could be 
convicted, 1 am clearly of opinion that if the won la used by the 
trial Judge hud been addressed to a jury they would have amounted 
to a misdirection. The accused would have been entitled to 
have the jury told that t hat identity must be established and the 
property of Kendrick in the cow seen dead by the1 girl and in the 
beef found on the accused’s place must be shewn before he could 
be convicted on the charge laid against him. He would have 
been entitled to have that problem plainly placed before the jury 
to solve and decide. I, therefore, think he was also entitled to 
have the Judge who tried him face that problem fairly and with a 
full recognition of the essentiality of the proof of ownership in 
Kendrick. Of course, one must recognize that when a Judge 
alone tries a person he is not apt to be so careful in his choice of 
language as if he were addressing a jury, but nevertheless, when 
the Judge does give his reasons for deciding against an accused 
person, that person is entitled to take the reasons given, an they 
are given, as the real reasons for his conviction and to question 
their validity in point of law accordingly.

Reading the whole of the language of the trial Judge together 
1 am in grave doubt whether he did in fact bring his mind to a 
settled conviction as to the ownership of the cow, but 1 am 
convinced that if he did make a decision on that point he did so 
apparently, at least, without, 1 say it with much respect, a clear 
enough appreciation of the significance and essentiality of the 
question. In other words, I think he came to the conclusion of 
guilt owing to a possible misapprehension on a point of law which, 
if it had been expressed to a jury, would have been clearly a 
misdirection.

I am convinced that the trial Judge must have meant some
thing more than merely that a theft could be committed without 
stealing something from Kendrick or that there was not one class 
of persons from whom property could be stolen and another from
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whom it could not. Yet only in some such colourless sense was 
the observation true as a matter of law, because ownership is 
material to the crime of.theft. I am also convinced that tin- 
learned trial Judge felt satisfied that the accused was stealing 
somebody's cow and that it was comparatively unimportant 
whether it was Kendrick’s or not.

ALTA.
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I may decision in Hex v. 1 sinus, supra, was good
law, as apparently the High Court of Australia thought it was at 
least in another respect, there would not seem to have boon here 
enough evidence in any ease from which a jury could reasonably 
infer that the animal seen dead by the little girl was the same animal 
as that lost by Kendrick. Even the trial Judge recognized the 
weakness of tin- evidence of identity. 1 prefer, however, to rest 
my decision on tin- ground already given which is sufficient to 
quash tin- conviction.

In view of the general weakness of the Crown's ease, especially 
in regard to identity, upon a review of the whole evidence I think 
the accused should have been acquitted and therefore its power 
to order a discharge instead of a new trial is open for us to exercise 
under sec. 1018 (d) of the Code. I would therefore order the 
discharge of the accused.

Beck, J.:—Theft is defined by the Criminal Code see. 347 Beck, j. 
This definition very much extends the Common Law definition.

To put it briefly, in every criminal case two things must be 
established, first that the offence was committed by someone, 
that is, to use a technical term, the corpus delicti—the body of 
the crime; and, secondly, that the accused was the person who 
committed it. Halsbury, vol. 9, tit. Criminal Law and Pro
cedure, p. 378. The corpus delicti must be proved in a case of 
theft as in every other criminal case.

The question of the ownership of the thing alleged to be stolen 
is essential because the intent, the animus furandi—is not estab
lished unless it be proved that the taking or conversion was 
against the consent of the owner (invito domino) 25 Cye. 120,
Halsbury, vol. 9, p. 030. Kor instance, the finder,of anything 
lost or mislaid cannot be convicted of theft of the thing unless at 
the time of the taking or (or by virtue of the provisions of the 
( ode) of the conversion, he is shewn to have taken or converted 
it believing that the owner could be found. I{. v. Knight (1871),

971^06
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12 Cox C.C. 102. H. v. Mathew* (1873), 12 Cox C.C. 489, and 
cases discuKHcd in Roscoe’s (’rim. Ev. 13th ed., pp. 549 et net/. 
and unless the owner has been discovered and identified this 
proof would be generally impossible. It is quite true that one 
may be convicted of the theft of a thing of which the owner is 
unknown. In Stephen’s Commentaries on the Laws of England, 
15th ed., vol. IV., p. 102, it is said:—

The crime of larceny may he committed as to it tiling where the owner 
is unknown, provided it npiieiir that there is an owner other than the taker; 
and an indictment will lie for stealing the goods of a person unknown. An 
example of this may occur in the ease of stealing a shroud out of a grave, 
which is the property of thane, whoever they were, that buried the deceased.

Two references are made by the author to Hale’s Pleas of 
the Crown:—

Every indictment of larceny ought to sup|M>se the goods stolen to he the 
goods of somebody. An indictment of the goods eujwdnm iynoti is good, 
for it is the King's suit and though the owner he not known, the felony must 
he punished. Hale P.C. 512.

1 would never convict any person for stealing the goods eujwsdani iynoti 
merely because he would not give an account how he came by them, unless 
there were due proof that a felony was committed of these goods. 2
Hale PC. 21NI.

In an anonymous case, 8 Mod. 248 : 88 E.R. 177:—
A loose and idle jicrson was apprehended . . . and being brought

before a justice of the jx*acc, a silver tankard was found in his possession 
and he giving no satisfactory account how he came by it. and the justice sus
pecting lie stole it. committed him to prison.

lie was indicted for stealing a silver tankard, value 10 pounds, of the goods 
and chattels of a jternon unknown.

At the trial the prosecutor offered to give evidence that this was a loose 
and disorderly |K*rson and therefore it must lie presumed that he could have 
no projierty in the tankard but that he stole it. (lilhcrt, C.B., said that 
though an indictment might be good for sti the goods rujundatn iynoti 
yet a projierty must be proved in somebody at the trial, otherwise it shall 
be presumed that the property was in the jirisoncr, by his jileading “not 
guilty” to the indictment.

See. 855 says tluit:—
No Court shall be deemed objei or insufficient for the reason only,
(/>) that it does not state who is the owner of any projierty therein men-

This section cannot, in my opinion! affect in any way the proof 
of the essential elements of the crime; and for the reason I have 
given 1 am of opinion that ownership—absolute or special—in 
some person other than the accused must, in all eases, be proved 
as a basis for the proof—though it be a mere inference—that the 
taking or the conversion was without the consent of the owner,

4
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and that though the owner may he unknown he yet must be 
capable of being individualized by description—not necessarily 
physical description—as in the case referred to of grave clothes. 
See Archhold, ('rim. Pr., 24th ed., p. 41). Sec. 859 empowers the 
trial Judge to order particulars.

If he does so it must lx* clear that the prosecutor is hound by 
the particulars which he gives in accordance with the order.

If without order he gives particulars he must he equally hound.
Here the charge laid the property in one Kendrick. So long 

as the charge was and remained so particularized I think the 
prosecution was hound by the particulars. In effect it was so 
held in Rex v. Murray (1906), 7ô L.J. K.B. 593. by the Court for 
Crown Cases Reserved composed of 7 Judges. In that ease the 
conviction for larceny was quashed because the property being 
laid in a named person, the evidence shewed the owner was that 
person’s wife. An application to amend so as to make the indict
ment accord with the evidence was made at the trial before verdict 
but was refused. The Court held that the trial Judge ought to 
have allowed the amendment but that, no amendment having 
been made, the conviction could not stand. I have already 
expressed a similar opinion in Rex v. AVer, 28 D.L.R. 373.

In the course of his reasons for finding the accused in the 
present case guilty, the trial Judge said with reference to the 
evidence directed to proof that the animal alleged to have been 
stolen was the property of Kendrick as laid in the charge:—

It is enough, however, to make a yrimâ furie ease, especially inasmuch 
as the question of ownership of the animal is not material to the crime itself. 
Although the charge is that the animal was owned by Kendrick, that is not 
a material part of the crime. The crime is the stealing of an animal Monging 
to some one else, whether it was Kendrick or Brown would he of no conse
quence to the crime itself. It appears to me the evidence is sufficient in the 
absence of there being anything to rebut it.

As I have indicated, I think the trial Judge was wrong in his 
opinion that the question of ownership was not material; and it 
would seem to be probable that his finding that the evidence was 
sufficient to prove Kendrick’s ownership was influenced by this 
opinion. Kor my own part, having carefully considered the 
evidence, I think there is no proof which had there been a jury, 
ought to have been submitted to them as evidence of the identity 
of the animal killed by the accused with that lost some consider
able length of time before by Kendrick.

001
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s. c. told a story to the police which was false; and I cannot help
Hex inferring that this had an influence upon the mind of the trial
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Judge beyond its legitimate effect.

Conduct of this sort on the part of the accused casts suspicion
upon him as the offender hut it goes only to the question of his 
identity as the person who committed the offence. It does not 
go to prove the corpus delicti, which must be established by clear 
proof directed to that very fact. See Best on Evidence, 11th ed., 
pp. 416 et seq42« et seq. Bouvier Law Diet. tit. corpus delicti.

In the result I think ( 1) that the trial Judge was influenced in 
his apparent finding on the facts by a mistake in law relating to 
the question of the ownership of the animal alleged to have been 
stolen and that the result was a self-misdirection on the suffic

Simmon», J.

iency of the evidence of the identity of the animal lost by l’endrick 
with that killed by the accused; (2) that the suspicious conduct 
of the accused ought not to be taken into account in considering 
whether the corpus delicti was proved, namely, whether Kendrick’s 
cow which he lost was stolen by anybody and that in this view the 
evidence of the corpus delicti fails in sufficiency. I do not mean 
to say that in no case-does the incriminating conduct of the 
accused tend to prove both his guilt and the corpus delicti. The 
suppositious case put by Maule, J. (Bouvier is a very
apt illustration to the contrary. But the case is different here.

Simmons, J. (dissenting):—The facts concerning this appeal 
are set out in the judgment of Scott, J. It is admitted that there 
is sufficient evidence to convict the* defendant of the theft of an 
animal the ownership of which has not been established, but the 
main ground for the appeal is that since the charge against the 
defendant alleged that one Kendrick was the owner, the Crown 
failed to establish the ownership and that for this reason the con
viction should be set aside.

It is also claimed that the trial Judge erred in law in stating 
that “the question of ownership of the animal is not material to 
the crime itself.”

At the conclusion of the case for the Crown counsel for the 
defendant applied for dismissal on the grounds that it had not 
been established that the animal in question was the property 
of Mr. Kendrick, and that the trial Judge during the discussion 
that ensued said:
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1 do not think any question of potwetKion arises in this case. The case 
which is made is simply that an animal was there and an animal was killed 
by the accused, and sold or parted with by the accused, an animal correspond
ing with this animal. I do not think there is any question of possession here; 
if they rested on that I would quite agree with you. There is nothing to shew 
on which he would be convicted, that the animal was in his possession which 
he. would have to he called u|mhi to give an account of. If the animal lie sold 
was this same animal, it is not a question of possession at all; it is a question 
of stealing it or appropriating it to his own use; it is a question whether 
the evidence sufficiently shows whether the animal alleged to be astray was 
t he animal which he killed and sold.

The application made at the conclusion of the case for the 
Crown was refused and the defendant gtive evidence on his own 
behalf and called witnesses to testify for him.

In the reasons for his conclusion that the offence hail been 
established the Chief Justice observed:
that is largely the evidence as to the animal belonging to Mr. Kendrick. It 
is not extremely strong there is no doubt, and it could undoubtedly have been 
met without very much difficulty if it had been false. It is enough, however, 
to make a /trim A facie case, especially inasmuch ius the question of ownershi/* 
of the animal is not material to the crime itself. Although the charge is that tin 
animal was owned hy Mr. Kendrick, that is not a material part of the crime.

It is not contended that the evidence was insufficient to es
tablish that the defendant had killed and disposed of an animal 
which he did not own.

The defendant had by this Act destroyed the evidence which 
might have established with an absolute certainty the identifica
tion of the animal in question. A cow answering generally the 
description of Kendrick’s cow was seen on the range close to the 
defendant’s farm by two neighbours and it was seen on Kendrick’s 
place by the Mohr girl. A hide and head answering generally 
the same description was seen by the girl on defendant’s place the 
next day. Some of the entrails and a tail were found on defend
ant’s place subsequently and the defendant gives no explanation of 
how they came there.

I am of the opinion that the Chief Justice was correct in his 
conclusion of law applicable to the case. It has been established 
by proper evidence that the crime of theft had been committed 
by the defendant. No means exists now of establishing absolute 
identification of the animal in question, as it has been butchered 
and disposed of by the defendant.

The Crown has made out a primâ facie case as to the ownership 
of an animal which was upon the defendant’s premises about the
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time when the defendant had in his possession the carcass of an 
animal killed by him and which was unlawfully in his possession. 
It is obvious that if the defendant set up any claim of ownership 
in an animal answering generally the description of Kendrick’s 
cow, then the proof of ownership of the cow in question would 
be the material part of the ( ’rown case.

The defence does not, however, go to the question of identifica
tion of the cow which was on or about defendant’s premises with 
the cow which Kendrick claimed. The defence relied upon is a 
denial that the defendant had anything to do with a cow answering 
either generally or particularly the description of the cow in 
question.

In regard to the corroboration of the unsworn testimony of 
Gertrude Mohr, required by the Canada Evidence Act, sec. Hi, 
I am of the opinion that there is some other material evidence in 
the finding of the offal and tail of animal upon the defendant’s 
premises and in addition the possession by the defendant of a 
carcass which lie has not accounted for. I would therefore dismiss 
the appeal.

McCarthy, J., concurs with Stuart, J. Conviction quashed.

REX v. JENNINGS AND HAMILTON.
Alberta Supreme Court, Appellate Division, Scott, Stuart, Heck and 

McCarthy, JJ. June SO, 1916.

1. Appeal (6 IV" (i—140)—Loss of stenographer's notes in criminal
case—Effect.

Upon an appeal on questions reserved from a conviction for theft, 
where the questions involve consideration of the evidence given at the 
trial, and the stenographer’s notes containing the only official record 
of such evidence have !>een lost, or are not available, through omission 
of the Crown officers, it is compulsory uihhi the Crown to furnish such 
stenographer’s notes or an authenticated transcript thereof, and in de
fault of their so doing within a time limited by the Court, the conviction 
will be quashed.

2. Theft (§ I—1)—Essential of ownership—Description or person.
Upon a charge of larceny it is essential to prove ownership in some 

iierson other than the accused, and that (lerson if unknown by name must 
be individualized by circumstantial description.

[See It. v. Carsmll, 29 D.L.R. 5S9|

Motion for leave to appeal from the refusal of the trial Judge 
to reserve certain questions.

Jaynes Short, K.C., for the Grown.
A. A. McCillivray, for accused, appellant.
The judgment of the Court was delivered by 
Beck, J.:—By consent the motion is to be treated as if the 

questions had been r< served.
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Kaeh of tin* defendants was charged separately before Walsh. 
J.. with stealing one roan steer of the value of 800 the property 
of .1. W. Baird, and in the same charge with receiving the same 
animal knowing it to have been stolen. The two accused wen- 
tried together. Hamilton was found guilty of stealing. Jennings 
of receiving. The evidence was taken down by a Court stenog
rapher but he seems to have been only temporarily employed by 
the Department of the Attorney-General and very shortly after 
the trial to have left the employment of the Department and gone 
to Spokane, V.S.A., taking with him his shorthand notes of the 
evidence. Under these circumstances the application which is 
before us—one by way of appeal from the refusal of the trial 
Judge to reserve a ease which involves a consideration of the 
evidence—the apjxdlants are able to furnish us with the Judge's 
notes only, which are somewhat meagre and which he has inti
mated he cannot s ’ During the argument of the
case members of the Court expressed the opinion that the Court 
was bound to hear the appeal and that apix-llants ought not to 
be prejudiced if any part of the material U|x>n which they have 
a right to base their appeal, without fault on their part, but 
through some omission of the Crown or of the Department of the 
Attorney-General or of the officers of the Court becomes not 
available. 1 am still of that opinion and take occasion to suggest 
to the proper authorities the making of such regulations as will 
prevent the occurrence of similar difficulties in the future.

In Rex v. Ifimes, 28 T.L.K. 40V, where evidence, upon a ma
terial point, upon which the appeal seemed to turn, did not appear 
in the shorthand notes nor in the notes of the deputy-chairman 
of the Quarter Sessions before which the ease was tried, although 
the alleged evidence was made a point of before the jury and 
although the deputy-chairman informed the Court that he was 
under the impression the evidence was given and the counsel 
who conducted the prosecution was also under the same impression, 
the Court of Criminal Appeal said that as it did not appear to be 
certain that the evidence was given, the Court thought it was 
important, unless there were grave reasons for departing from the 
practice, that they should be guided by the shorthand notes 
especially when combined with the deputy chairman’s own notes; 
that as considerable stress was laid by the deputy-chairman in 
summing up to the jury upon evidence which it was not certain
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had been given, the appeal must be allowed and the conviction 
quashed.

The ( Town prosecutor agreed to the hearing of the appeal on 
the Judge’s notes. Under these circumstances it might seem 
that we need not consider the question of the propriety of sending 
the case back to be more fully stated in the expectation that a 
transcript of the stenographer’s notes can be procured, but the 
Crown prosecutor seems to have given his consent on the supposi
tion that the stenographer’s notes could not be procured. We 
have since been led to believe that they can be procured and that 
they will clear up the uncertainty existing on an examination only 
of the Judge's notes.

Although the credibility of the Crown witnesses who told of 
the defendants’ actions in connection with the butchering of a 
head of cattle was very strongly impeached, there undoubtedly 
was ample evidence on which the learned Judge could properly 
find the two accused to be the persons guilty provided the com
mission of the crime by somebody was proved.

1 lmvealready expressed the opinion mRexx.Carxwell,29D.L.R. 
589, argued at this session,that on a charge of larceny it is necessary 
to prove ownership in some person other than the accused and 
that though the owner may be a i>erson unknown he must still 
be individualized at least by circumstantial description.

In the present case the utmost that the Judge’s notes of evi
dence establishes is that the accused were guilty of stealing 
or receiving, knowing it to be stolen, an animal which was the 
property either of James Baird or of one Williams. Were we to 
allow the conviction to stand upon this evidence, thcoretiealfy 
at least the accused might lx* charged with similar offences laying 
the property in Williams.

After all, a decision that the conviction cannot stand on this 
evidence is in effect simply an enforcement of the very just rule 
that the (Town must sustain the burden of provin,, affirmatively 
—either by direct evidence or fair inference—a case which ex
cludes any reasonable hypothesis upon which the accused may be 
innocent. Hex v. Schama, 81 L.J.K.B. 396.

As 1 pointed out in Hex v. Carswell, supra, the proof of 
ownership is essential because it is only by indicating the owner 
that it can be established—not necessarily otherwise than by



29 D.L.R.] Dominion Law Report». 607

inference—that the taking or conversion was against the will of ALTA- 
the owner. s. C.

So that the Crown here in order to secure a conviction must, ]{k x 
in my opinion, shew either that the animal was not one of those )kNXIN
purchased by Williams from Baird or that at the time fixed as the and 
time of the larceny Baird had not yet sold to Williams or any one l,AM,LTnv 
else any of the cattle of which that in question was one. ««k, j.

Having little doubt of the guilt of either of the prisoners I 
would make this order: 1 would require the Crown to file with
the registrar a properly authenticated transcript of the stenog
rapher's notes of evidence within one month so that the Court 
under the authority of sec. 1017 of the Code may refer to them.
If they are so filed I think the Court should without further 
argument reserve its decision until its next session. If they are 
not so filed 1 think an order should go (plashing the convictions, 
and, in view of the fact that the prisoners have been undergoing 
sentence since April last and have been put to much expense 
and delay, I would not direct a new trial. Judgment accordingly.

STEWART v. LePAGE. CAN.
Supreme Court of Can ml a. Dories, Idington, Duff, Anglin and II rôdeur, .1.1. 1

May i, I9IH. »• C.
Corporations and companiich <$ VI (' 332 > Actions aoainst i.iu ida-

TOR IN ANOTHKR PROVINT»:- I.KAVK OK Col ItT.
• A company in process of winding-up, under order of a Court in one

province, and a liquidator apimintcd by such Court, cannot be proceeded 
against in the Courts of another province to have the liquidator declared 
a trust pc of moneys deposited with the company for investment, and for 
the appointment of a new trustee to preserve the trust, unless with the 
leave of the Court where the winding-up proceedings are |H-nding.

[The Winding-up Act. It.S.C. ltMMi. eh. 141. secs. 22. 23. applied:
Stewart v. I a1 Page, 21 D.L.lt. 554, reversed. |

Appeal from a decision of the Court of Appeal in Equity statement, 
of Prince Kdward Island. 24 D.L.R. 554, affirming the judgment 
of the Vice-Chancellor who refused to set aside the bill of com
plaint on the ground that the plaintiffs had not obtained leave 
to bring the suit from the Supreme Court of British Columbia.

Lafleur K.C. and A. E. MacDonald, K.C., for appellant.
(t'audet, K.C., for respondents.
Davies, J. (dissenting):—This is an apjieal from the Court Davie*.j. 

of Appeal in Equity in Prince Edward Island dismissing an appeal 
from a judgment of Fitzgerald, V.C., dismissing in turn an 
application made to him by the appellant, as liquidator of the 
Dominion Trust Co., to have a bill of complaint filed in his
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Court against the said Trust Company and the liquidator thereof 
dismissed on the ground that the action was commenced without 
the leave of tin* Supreme Court of British Columbia as required 
by secs. 22 and 23 of the Winding-up Act.

The question for our determination is whether those 22nd 
and 23rd sections are applicable to proceedings such as these 
or whether they come within see. 133 of the Act.

To determine that question it is necessary to see in what 
relation the complainants stand to the company and its estate 
and effects.

To do this, we have only before us the statements in the com
plainant’s bill of complaint. The liquidator has not put in any 
answer to that bill and it seems to me that on this application 
we are bound to assume the truth of the statements in the bill.

There is no charge of any breach of trust or any claim that 
the complainants are creditors of the company. The bill seeks 
a declaration that certain moneys paid by the complainants 
to the Trust Company and received by it are trust moneys held 
by it for the use and benefit of the complainants and that certain 
mortgages set out in the schedule to the Act were obtained as 
securities by the defendant company for loans made with com
plainants' money, and that the company may be declared to 
be a trustee of such mortgages for the complainants and that as 
such company is now insolvent it may be removed from the office 
of trustee and some other person or company substituted for it.

The certificate or declaration of trust which complainants 
received from the company when they paid over their moneys 
to it is set out in the bill.

Assuming therefore the truth of the statements in the bill 
of complaint the question arises whether see. 22 of the Act applies 
at all.

This section is one taken from the Imperial Winding-up Act 
and has been the* subject of numerous decisions in the English 
Courts. In construing it and its application the Appeal Court 
has held in several cases that it did not extend to the case of a 
landlord distraining upon the goods of the insolvent company 
which were found upon the land leased and that the landlord's 
common law right of distraint was not interfered with by the 
section which “dealt only with the company, its creditors and 
its contributories.
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In th(‘ case of Re Lundy Granite Co.; ex parte Heaven, 6 Ch. 
App. 402. the Lords Justices, reversing a decision of Lord Romilly, 
M.R., held that secs. 103 and 87 of the English Act (corresponding 
to secs. 22 and 23 of our Act), did not prevent a landlord from 
distraining upon the goods of the company for rent accrued 
since the winding-up. Sir W. M. James, at p. 407, said :—

It must bv the true meaning of the Aet to vonsider these provisions as 
confined to proceedings by a creditor of the company against the goods of 
the company; and the Act must lie read according to the manifest intention 
which could not have been that during the many years over which the winding- 
up may extend the Court should have power to interfere with the rights of 
every one who hap|>ened to have goods of the company in his |H>ssession. 
The landlord has a right to proceed against his tenant, and against the goods 
of every stranger which hap|>en to be upon the land, and subject to distress.

In a later case of Re Regent United Service Stores, 8 Ch. 1). 
(ilti, the Appeal Court, reversing a judgment of Malins, V.C., 
held that the landlord was not a creditor of the company and that 
his legal right as landlord could not be interfered with under these 
sections.

Jessel, M.R., at p. 018, says :—
The first question that arises is. whether the statutory provision applies 

where the landlord is not a creditor of the company. On this point, I need 
not say more than that it was decided by the Lord Justices in the case 
of In rc Lumly Granite Com puny, G Ch. App. 462, that it does not apply. 
That decision is binding u|k>ii us, and we need go no further to find a reason 
for reversing the decision of the Vice-Chancellor.

The other justices concurred with him and Thesiger, L.J., 
referring to Re Lundy Granite Co., <> ( 'h. App. 4fi2, said, at p. 020:

The ratio decidendi was not tin* difference between claims existing at 
the time of the winding-up ordet and claims subsequently arising, but that, 
where a person has no right to un as a creditor against the company, 
the Court has no jurisdiction to interfere with his legal right against the com
pany’s property.

In the case of Re Longdendalc Cotton Spinning Co., 8 Ch. I). 
150, it was held that the mere fact that an order had been made 
for winding-up a company does not prevent a debenture holder 
or mortgagee of the company from bringing an action to realize 
his security and for that proposition the authority of the Court 
of Appeal in Re David Lloyd & Co., (i Ch. D. 331), was cited as 
“emphatically negativing the existence of any such right.”

In The Longdendale Cotton Case, 8 Ch. D. 150, Jessel, M.R., 
says (p. 153):—

Then the third objection is that the mortgagors are themselves desirous 
of selling the property, and that, if the mortgagee sells the property in the

< AN.
S. C. 

Stkwaht



010

CAN.

H. C. 

Stew a ht 

LePaoe.

Da view, J.

Dominion Law Reports. [29 D.L.R.

action, the probability is that nothing will be left for the general creditors; 
whereas if the mortgagors sell it,, the result may be better for nil parties. 
The answer to that is, the mortgagors had lx*tier redeem. If the mortgagee 
wants to sell he has the right to sell, and to prevent him from selling would 
be an interference with his rights, and I see no equity in the mortgagors 
which should deprive him of those rights.

Then the only other |X)int is whether the winding-up makes any differ
ence or confers any new rights. The mere fact that a winding-up order has 
been made makes no difference, and does not confer upon the company the 
right of preventing a mortgagee from realizing his security; and for thut 
proposition I have the authority of the Court of Appeal in He David Lloyd 
<V Co., f> Ch. 1). 330, an authority which emphatically negatives the existence 
of any such right.

It has been suggested that this ease is not a binding authority 
because it was a voluntary winding-up. But the judgment of 
the Master of the Rolls is not based upon that, but broadly 
upon the construction of the statute and the authority of lie 
David Lloyd (t Co., (i ( 'h. I). 339. above cited which was a company 
being wound up under a compulsory winding-up order.

I think we are bound by the decisions of the courts of appeal 
and should not grant the order dismissing the action under 
secs. 22 and 23.

Then sec. 133 is relied upon, but it seems to me that the same 
reasoning which confined the operation of secs. 103 and 87 of 
the English Act to claims of creditors only, must apply to this sec
tion also. That section reads as follows:

All remedies sought or demanded for enforcing any claim for a debt, 
privilege, mortgage, lien or right of pro|ierty upon, in or to any effects or 
property in tlie hands, possession or custody of a liquidator, may be obtained 
by an order of the Court on summary petition, and not by any action, suit, 
attachment, seizure or other proceeding of any kind whatsoever.

To give sec. 133 the broad construction claimed for it and to ex
tend it to all persons creditors and non-creditors would have the 
effect not only of practically reversing several English decisions of 
the Court of Appeal, but would result in transferring the exclusive 
jurisdiction over trusts and the property trustees hold as such, 
which is now vested in the Court of Chancery of the Province 
of Prince Edward Island with regard to trust property held in 
that province, to the Court winding-up an insolvent company 
in another province.

The result would be that the* winding-up Court in British 
Columbia could determine on “summary petition” the legal 
rights of trustees and cestuis qui trustent in Prince Edward Island
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whether those cestuis qui trustent were creditors of the insolvent 
company or not.

Now I can well understand that such an enactment, however 
far reaching it might he and however much it might interfere 
with his civil rights in the province in so far as it dealt with the 
creditors or contributories or assets of the company and so was 
reasonably necessary for the purpose parliament was legislating 
upon, would be infra rires of the Dominion Parliament, but I 
should more than doubt the power of parliament when legislating 
upon the subject matter of bankruptcy and insolvency to deal 
with and take away the rights of third parties not creditors or 
contributories of the company and not claiming any right to 
share in the distribution of the assets of tin1 insolvent company.

Surely the negative words of sec. 133 prohibiting “an action, 
suit, attachment, seizure or other proceeding of any kind what
soever” being brought “to enforce any claim for debt, privilege, 
mortgage, lien, or right of property” have reference only to actions 
of creditors or contributories and do not extend to third parties 
who are not creditors and are not concerned in the distribution 
of the assets but seek to assert a legal or equitable right to property 
they claim as theirs and which the company holds in trust for 
them.

Of course, I can appreciate the fact that in a case such as the 
one before us there ought not to be and there would not be any 
difficulty in obtaining leave from the Judge of the British ( 'olumhia 
Court having charge of the winding-up proceedings to bring and 
prosecute this action under sec. 22, but if the construction of 
sec. 133 is as broad and comprehensive as contended for, the only 
way complainants could enforce their claim as set forth in this 
action would be a summary petition before the Court in British 
Columbia.

1 am strongly inclined to adopt the view of Haszard, J., that 
at any rate the application to dismiss the action is premature. 
It is possible that at the trial if it defence is put in and the crucial 
statements of fact made in the complainants’ bill are controverted 
and found against the complainants, or if at the hearing they 
should be found to be creditors or their claim one which affected 
the distribution of the assets of the company, in other words, if 
the Court found that these moneys and mortgages in controversy
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were really assets of the company and not trust property held 
for the claimants, a condition would then he found to exist which 
would make sees. 22 and 133 applicable. In my opinion and as 
the suit stands at present, t hey are not so applicable and the Courts 
below were right in so holding.

I would therefore dismiss the appeal.
Idington, J. : The appellant is the liquidator of the Dominion 

Trust Co. which was incorporated by an Act of the Dominion 
Parliament and ordered by the Supreme Court of British Colum
bia, acting by virtue of the powers conferred upon it by the 
Winding-up Act and amendments thereto, to be wound up.

The respondents instituted thereafter proceedings by way of 
a bill filed in the Court of Chancery in Prince Edward Island 
against the said company to have it removed as trustee of certain 
parties for purposes within the scope of its Act of incorporation 
and another substituted.

The appellant as liquidator moved the said Court to have the 
said bill dismissed on the ground that leave to bring the suit 
had not been obtained from the Supreme Court of British Colum
bia as required by sec. 22 of the Winding-up Act which is as fol
lows :—

22. After the winding-up order is made, no suit, action or other pro
ceeding shall he proceeded with or commenced against the company, except 
with the leave of the Court and subject to such terms as the Court ini|M>aes.

The language of this section seems so clear and comprehensive 
that I can see no room for doubt as to its meaning.

The Dominion Trust Co. is a corporate creature of parliament 
and everything relative to its existence or extinction in any way 
ts creator chooses to direct and the relation of those contracting 

with it pursuant to its corporate powers must be governed by 
what it chooses to enact.

The Winding-up Act seems to apply to any such corporations 
as the one in question. Indeed there are only a few classes of 
the Dominion corporations which are excluded from its operation 
This is not one. 1 am, therefore, unable to follow the reasoning 
upon which the Court below has proceeded.

The term assets therein relied upon so much is not defined 
by the Act and is of somewhat variable meaning according to 
the context in which it is used, indeed the Act uses the word 
in one or two places, as for example, in referring in sec. 47 to
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“money and assets” and see. 03 “any property or assets.” 
in a way that is illustrative of this.

The ascertainment of the assets distributable amongst the 
creditors, so far as unsecured, is part of the duty of the liquidator 
under the direction of the Court. He cannot do that efficiently 
if everyone is to be at liberty to interfere and pursue his own 
notions of his rights of litigation.

See. 133, for example, furnishes a summary remedy which 
might be made applicable to respondents' claims, if of the clear 
and undoubted character their counsel suggests.

If not of that character it is quite competent for the Court, in 
charge .of the proceedings, to permit some more suitable remedy 
either in that Court or in such Court as it may direct.

The scheme of the Act does not in any way imply that any om
is to be deprived of his right in law or equity.

To say that some of the trust funds are traceable in such a 
way that in law they must be appropriated to meet the demands 
of particular eestuis que trustent creditors, possibly in priority to 
others not so fortunate, means nothing in this connection.

All such rights as any man or class of men may have in that 
regard or any way, must be followed and enforced in a due and 
orderly manner such as the Winding-up Act contemplates and in 
part prescribes, and evidently intends should be pursued.

The Act in many of its provisions may fall short of meeting 
what might well have been provided and prescribed for the emer
gencies of such a case as the respondents present.

The evident scope of the Act, however, clearly is that the 
Courts should be resorted to in order to determine the rights 
of any creditor or claimant, whatever they may be, according 
to the settled principles of law applicable thereto.

1 see no difficulty in the claims of the- respondents, if what 
they assert be correct, being established just as much as a mort
gagee may be permitted to assert his claim. It is not to be pre
sumed that the Court will refuse, in a proper cast- properly 
presented, the right to establish any such claim. It is therefore 
incumbent upon the Court having the- matter in charge to give 
every person the liberty to prosecute his rights, whatever they 
may be in law, to enforce same.

All that the Act, by sec. 22, as 1 understand it, means is that
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CAN. reckless and undesirable litigation should 1m* avoided and the
S. V consequent waste or ruin thereby of the estate averted. But

Stkwart whenever there is a fair claim of right in the way of lien or other

U Va uk. wise presented, he having it or the class he belongs to having it. 
should be given the right to prosecute and establish same.

Mingtnn. J.
Trust funds may thus be traceable as in bankruptcy cases, 

and a prior claim thereto be established.
1 observe that the Vice-Chancellor has pointed out the n 

incorporation of the company by Prince Kdward Island legisla
tion. But that is not what the bill of complaint presents and we 
must be limited in our view to what it does shew as respondents' 
ground of complaint.

It is to be observed, moreover, that the effect of re-incorpora
tion by a provincial legislature of a Dominion company, in light 
of the decision of the Judicial Committee of the Privy Council 
in the east* of C/7// of Toronto v. The lltll Tiltphone Co., |I005] 
A.C. 52, does not seem to hold out much encouragement to the 
founding an action or suit on the re-incorporation.

Incidentally it may well be that such legislation, treated as 
of a contractual nature1, may help respondents in asserting their 
rights.

1 think the appeal must be allowed with costs but without 
prejudice to the parties respondent , or any of them, asserting their 
right to apply for leave and prosecuting their rights under the 
direction of the ( ourt seised of the proceedings under the Winding- 
up Act.

Di ke, J.:—1 would allow the appeal.
Anglin, J.:—Sec. 133 of the Winding-up Act provides a 

method whereby the complainants may obtain in a summary and 
inexpensive way the declaration of trust which they seek. The 
Knglish statute does not contain a similar provision. 1 am, 
therefore, with respect, of the opinion that the reason for which 
the prohibitive clause of the Knglish Companies' Act of 1862 
(sec. 87), corresponding to see. 22 of our statute, was held inap
plicable in some of the cases referred to in Halsbury at p. 538, 
cited by the Chief Justice of Prince Kdward Island, not to actions 
or suits against the company, but to proceedings by way of dis
tress—most of them cases where there was no liability of the 
company itself: lie Luntly (iranite Co., ti Ch. App. 462; He Trim-
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ttaran Coal, Iron and Steel Co., 21 NV.lt. ‘.MM); Ih lleijent Cnited 
Sendee Stores, S ( h. I ). tilti—does not exist here. The eomplain- 
aiitH' interests arc provided for and may he asserted by proceedings 
in the winding-up. No ground has been shewn, in my opinion, 
for excluding this suit from the operation of see. 22, and a reined) 
in the winding-up being available, leave to maintain it would 
not improbably be refused, lie David Lloyd Co., 0 ( h. I). 330, 
at p. 343, although it would otherwise be readily granted, He 
Lomjdendale Cotton S/iinning Co., 8 Ch. I >. I ">().

I incline to think, however, that see. 133 is prohibitive of any 
action or suit, such as that brought by the complainants in so far 
as they seek a declaration of trust and an allocation to the trust 
of certain “effects or property in the hands, possession or custody 
of a liquidator,” and prescribes an application by summary 
petition as the exclusive means of obtaining this part of the rebel 
sought. Once the trust has been established the appointment 
of a new trustee would seem almost a matter of course.

Counsel for the respondents urges the grave inconvenience 
to his clients in Prince I'M ward Island involved in their being 
obliged to proceed in the Courts of British Columbia. But by 
see. 125 of the Act provision is made for the transfer of any 
matter relating to tin* winding-up to any of the several provincial 
Courts. That section contemplates the application for transfer 
being made in the first instance to the Court charged with the 
liquidation, with the concurrence of the Court to which removal 
is sought—orders of both Courts being obtained if thought 
advisable. 1 decline to assume that upon its being shewn to the 
Supreme Court of British Columbia that the questions as to the 
existence of the trust alleged by the plaintiffs and the earmarking 
of certain property held by the liquidator as trust assets can be 
best inquired into in Prince I'M ward Island—as from what is now

ore us would seem to be the case—an order of transfer will not 
be made; preceded or accompanied by the necessary leave under 
sec. 22.

No doubt some inconvenience will be involved in such excep
tional cases as this where the winding-up of the company is con
ducted in a province of the Dominion far distant from that in 
which (tersons interested as creditors or claimants may reside. 
But parliament probably thought it necessary in the interest of

VAN.

S. ('

Stkwaht



Dominion Law Reports 29 D.L.R.

and economical winding-up that the Court charged 
with that duty should have control not only of the assets and 
property fourni in the hands or possession of the company in 
liquidation, hut also of all litigation in which it might he involved. 
The great balance of convenience is probably in favour of such 
single control though it may work hardship in some few cases.

For these reasons 1 would allow this appeal.
Bhodeuk, J. : The appellant is the liquidator of the Dominion 

Trust Co. and tin* ret s on behalf of themselves and
other cestuin qui trustent begun proceedings in the Court of Chan
cery of Prince K< Island and prayed that the Dominion
Trust Co. be removed from the office of trustee for the respondents 
and the other centum qui trustent ami that a new trustee be ap
pointed in its place. They asked also that certain mortgages 
in the Island taken as security for " made by the company 
with moneys received from the respondent and other inhabitants 
of the Island be vested in the new trustee.

The insolvent company, through its itor, has asked
that the complaint of tin- respondents be dismissed on the ground 
that leave to the Supreme Court of British (V to bring 
the suit was not first obtained as required by sec. 22 «if the Wind
ing-up Act.

The Courts below decided against the appellant and the com
pany on the ground that the trust funds were not affected by the 
Winding-up Act and that the Courts of Prince hdward Island 

have jurisdiction over trusts and trustees in that province 
and must determine whether or not the moneys received by the 
Dominion Trust Co. from the respondents are trust

I am unable to agree with the proposition that the proceedings 
could be instituted against the insolvent company without leave 
of the Court in whose jurisdiction the liquidation takes place.

Sec. 22 of the Act is very wide and reads as
follows:—

After the winding-up order is made, no suit, action or other proceeding 
shall be proceeded with or commenced against the company except with the 
leave of the Court and subject to such terms as the Court imposes.

The object of this legislation is to prevent litigation being
carried on by any one ...............estate, to prevent the assets
being dissipated by law suits, and to have all such matters decided 
promptly by a summary petition (sec. 133).
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The Dominion Trust ( '«.was incorporated by the federal parlia
ment and its chief place of business was declared by its Act of 
incorporation to be in the Province of British Columbia. The 
proceedings to wind up that company were naturally instituted 
in the Supreme Court of British Columbia.

It, may be that by some provision of the Act suits against the 
company could be brought in some other province (sec. 125); 
but the Courts of the various provinces are declared auxiliary 
to one another for the purpose of the Winding-up Act and the 
proceedings may be transferred from one Court to another with 
the concurrence, or by the order, of the two ( ourts, or by an order 
of the Supreme Court of Canada.

That provision of the law, however, would not prevent the 
Court in which the liquidation takes place from granting its leave 
for the continuance or the instituting of suits or proceedings 
against the company. The distinction which is sought to be made 
lx-tween actions instituted by ordinary creditors and those 
instituted by or against trustees could not apply because the 
law is general and declares formally that no suit or proceeding 
can lie commenced or proceeded with without the leave of the 
Court. The Courts have in different cases granted leave to 
proceed against the company, He David Lloyd <$* Co., 6 Ch. D. 
339, but so far as I have been able to see they have not decided 
that proceedings even by mortgagees or cestuis qui trustent could 
be instituted without leave.

In this case it looks to me as if the ends of justice1 would be 
better served by having the question raised in this proceeding 
disposed of by the Courts of Prince I'M ward Island. However, 
it was the duty of the respondents to have the leave of the Court 
of British Columbia which they did not secure.

This is a suit in which all the creditors of the company might 
be interested, because its purpose is to have a declaration that some 
funds should belong*exclusively to the plaintiffs and should not 
be disposed of for the benefit of the creditors. Besides, the 
company, by tin1 agreement with the plaintiff creditors, has an 
interest in those funds; because the interest and profits resulting 
from the investment of the principal sum over the rate* of interest 
payable to the investor is the property of the company.

For those reasons, I would allow the appeal with costs.
Appeal allowed.

VAN.

S. C. 
Stkwaht

llmdeur, J.
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ONT. Re J. F. BROWN & CO. Ltd. and CITY OF TORONTO.

- C. Ontario Su/renie Court, Appellate Division. Meredith. ( ItolIrll,
Lennox and Mont en. 1 turrh 17. 1916.

Damages (6 111 1.4 - 200) Municipal kxckocriation Injiky to
AHVTTINti OWNER* I'l HI.IC i'ONVKMKNCK HTATION - DEPART
MENTAL STORE .

An award of compciiHution under nee. 32')of «'«• Municipal AH (It.S.O. 
1914, eli. 192). to owners of a depart mental f ■ . for injurious affection 
of their land by the erection of a publie couve.i .ice station upon a high
way on which the land abutted, in exercise of municipal powers under 
see. 409 (S), was sustained by an equally divided Court.

Statement. An appeal by the city corporation (contestants) and a cross- 
appeal by the company (claimants) from the finding and award 
of P. H. Drayton, K.O., Official Arbitrator, upon an arbitration 
to ascertain the compensation or damages, if any, to be paid to 
the company for the injurious effect upon their property caused by 
the construction by the city corporation of public conveniences 
(men’s and women’s lavatories, urinals, and water-closets) under 
and upon a highway in the city. The claimants’ property con
sisted of land and a departmental store erected thereon, quite near 
the public conveniences mentioned. The Official Arbitrator 
awarded the claimants $10,200. The contestants appealed on the 
ground that nothing should have been allowed, and the claimants 
on the ground that more should have been allowed.

Meredith.
C.J.C.P.

Irving S. Fairty, for contestants.
G. H7. Mason and F. C. Carter, for claimants.
Meredith, C.J.C.P.:—Search as one may for a foun

dation upon which to place the award in question, the only 
real one that can be discovered is this: that the property in ques
tion is worth less now, for the purposes in which it is now employed, 
than it was before the construction of the public conveniences in 
question. That seems to have been a captivating consideration 
with the arbitrator, and one from which it seems to be even here 
difficult to dispel the glamour: 'though it ought to be very plain 
that it alone affords no foundation for the award. That ought to 
be very plain from the analogous cases suggested in argument: 
the case, for instance, of the municipal corporation acquiring land 
on both sides of the land-owner’s building, and placing one of 
these necessary conveniences in each place : or the erection of a 
public school, or a hospital, on the adjoining lot; all cases in which 
the depreciation in value would be much greater, but no one could 
suggest that any one of them would be a case for compensation.
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Before approaching a ease of this kind in a reasonable frame of 
mind, one must overcome the prejudice arising from the mere fact 
of depreciation : one must strive to see what it is that is depre
ciated: if it he, as it is more than likely to he, merely an unearned 
value, a value attributable to the work and money of neighbour
ing land-owners anti of the municipal coporation, it is obviously 
something that does not belong to the land-owner at all, but is 
something which can be taken away as freely as it may have been 
given: unless there is some contract or law to the contrary, every 
land-owner may put his own land to such lawful uses as he sees fit; 
quite regardless whether it enhances or depreciates the value of 
adjacent lands.

Now let us consider for a moment what has been done:
The municipal corporation, as conservators of the public ways 

within their municipality, have constructed, solely in the interests 
and for tho benefit of the travelling public, under one of their 
highways, such conveniences as the interests of public health and 
public decency need and demand : and on the other hand the ar
bitrator has awarded to this one land-owner over SF10,(XX) for 
damages to property that is said to have cost him only $27,000, 
merely because these! conveniences are! in the! highway upon 
which one siele of his lanel abuts; with the logical result that 
every land-owiwr in the vicinity has an equally gooel claim for 
elamageîs, and with the further result that these! newels of the! 
public are prohibiten 1, the elamagere putting theeir cost at jHtrhaps 
five timees the value of the lanel-ownor’s pro]>erty: or, to put it 
in another way, it woulel be more profitable for the municipal 
corporation to buy the lot adjoining this lanel-owner’s lot, and 
erect there! a convenience of palatial dimensions, than to make 
use of the unused soil under the highway for that purpose. 
There must of course be! seime-thing radically wrong with an 
award that may lead to such results.

The first thing that is wremg with the award is: that it is in 
the teeth of the authorities, e>f which the arbitrator seems te» have 
been aware*, but which he* seems to have thought he might get 
arounel, because the e*nactment expressly permitting the* passing 
of by-laws for the construction of such ee>nvenience*s pm vides 
also for their “maintenance:” Municipal Act, sec. 406 (8). 
But all works, whether railways or conveniences e>r anything else*,
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must l>e maintained. The compensation (see. 325) is for land 
expropriated for the purposes of the corporation, or injuriously 
affected by the exercise of its itowers: that is, its powers affecting 
land directly. There has been no change in the law in this respect : 
and so there can be, in my opinion, no excuse for altering the prac
tice ujhui this subject: and the less so in view of the recent cases of 
Grand Trunk Pacific R.W. Co. v. Fort William Land Investment 
Co., [1912] A.C. 224, and Holditch v. C.N.O. R. Co., 27 D.L.R. 
14, [1910] A.C. 530, which are quite in point, and, in my 
judgment, conclusive against this award. The Railway Act under 
which t hose cases, and other cases, were all decided in the same 
way, is quite as favourable to the land-owner as the Municipal Act ; 
it provides that the company shall make full compensation to all 
persons interested for all damage by them sustained by reason of 
the exercise by the company of the powers conferred upon them 
by that Act or by any special Act.

Rut, quite apart from the cases, upon what ground can this 
award l>e supported? Apply to it any of the usual tests and it 
fails as to all; though failure as to one would defeat it: sec West
minster Corporation v. London and North Western It.W. Co., [1905] 
A.C. 420 : W. II. Chaplin & Co. Limited v. Westminster Corpora
tion, [1901] 2 Ch. 329; and Rowley v. Tottenham Urban District 
Council, [1914] A.C. 95; S.C., sub nom. Tottenham Urban 
District Council v. Rowley, [1912] 2 Ch. 033.

Is the injury, if any, made lawful only by the enactment which 
provides for compensation? My unhesitating answer is: No. 
The construction of such conveniences would be lawful and proper 
under the rights and duties of municipal corjmrations respecting 
highways and traffic. The wide character of those rights and 
duties is not everywhere understood. In this Province not only 
does the duty to keep all highways in repair devolve ujxm the 
municipal corporations; and not only are they made answerable 
in damage for neglect of such duty; but they have complete 
jurisdiction over them, and even the soil and freehold of them is 
vested in them; and they may sell, for their own benefit, 
the timber and minerals in them. They have these rights subject 
of course to the paramount purposes as highways, as their duties 
respecting the repair of them make plain: but it would be idle to 
say that as conservators of such public ways their powers are not
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very extensive; that they may not do largely as they deem best 
with them, so long as there is no curtailment of the right of way 
over them. No one will deny their right to turn a mud road into 
a paved street, with sidewalks, kerbs, and gutters, street lights, 
and other needs and conveniences for traffic: can any one with 
any more reason deny their right to build in the soil, under the 
highway, closets and urinals such as the needs of man imperatively 
demand? Provided of course that there is no substantial ob
struction of the rights of traffic; which there need never be. The 
need of such conveniences is in a way greater than the need of 
raised sidewalks. No case has been referred to that conflicts 
with this view of the rights and duties of municipal corporation- 
under the laws of this Province. 1 decline to waste time in dis
cussing cases in which an obstruction has been placed in a highway 
by a mere wrong-doer; such cases can afford no kind of assistance 
in seeking for a limit to the powers and duties of conservators Pf 
public highways endowed by Parliament with the widest kind of 
interests and rights in such ways.

Then would the construction and maintenance of these con
veniences have lfecn actionable but for the expressed statutory 
power? What right of action could the land-owner have? For ob
struction of the highway, none, because there is no obstruct ion : not 
as much as if there were a shaft to win minerals or troughs to water 
man and beast, or street lights, or sidewalks; and not only none 
detrimental to travellers, but, instead, these are a benefit and a need 
supplied to them. And, if an obstruction to a highway, indict
ment would be the only remedy. There is no special injury to any 
property right of the land-owner: he would suffer much more in
convenience than the man who passed once in a year only, but it 
would be only in quantity, " same. Neither
right of access nor any other right of property has been invaded. 
In the Fort William case there was the gravest kind of an ob
struction to the right of way, a steam railway line down a city's 
street, yet the abutting land-owners were not entitled to com
pensation: see Ilislop v. Township of Mc( I ill ivray (1890), 17S.C.R. 
479, and Ormsby v. Township of Mulmur (1916), 10 O.W.N. 133, 
to be reported in these reports.

Then the injury the land-owners complain of, and for which 
they have been awarded compensation, is really an injury to their
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business, not their property: it is interference with their “plate 
glass front” tienefits, not their land or any property right 
connected with it.

The three minor matters complained of: “seepage.” smoke 
and odours, and misconduct of men using these conveniences, 
are not the subject of condensation, but are, if the land-owners 
have just cause for complaint, actionable, and the first two might 
have been, and might be, easily prevented but for the land- 
owners’ objection and obstruction. Compensation is limited to 
“damages necessarily resulting” from the work. These things 
could and can be so controlled as to remove all cause for com
plaint : but the land-owner must act reasonably too. It is his 
duty to minimise rather than to create and magnify difficulties : 
to rememlier that there are generally two sides to every question; 
and that an impartial investigation would probably shew that the 
conveniences in question are placed and constructed with more 
regard for the susceptibilities of the public than those in the 
land-owners’ building are for the susceptibilities of those who use 
them, and perhaps altogether preferable. And this we should all 
apply to ourselves if distressed by the notion that we or our 
neighbours may lie the next “victim:” the municipal cor
poration cannot create nuisances, nor are they at all likely to 
attempt to do so: I know of no reason why they cannot Ik* 
trusted to use just as much judgment and care in the placing 
of these public needs in the public streets as private owners use 
in placing the like needs in their own houses.

1 can find no ground upon which this award can be supported; 
and so am in favour of allowin'' the appeal and dismissing the 
cross-appeal.

Riddell, J.:—An appeal from the Official Arbitrator, who 
awarded the respondents $10,200 for injury alleged to have been 
done to them by the corporation exercising their statutory rights.

The facts are simple and not very much in dispute.
The company are the owners of a valuable corner lot and the 

buildings thereon, which they utilise fora departmental store on a 
considerable scale. No little advantage, they think, is derived from 
their plate-glass windows, which attract the foot-passengers— 
and of course anything which will diminish the foot-traffic will 
prejudicially affect their business.
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In 1913, the city corporation caused the erection of a men’s 

and women’s “lavatory,” i.e., urinal, opposite this shop. From 
the dislike of most women—whether reasonable or not, we need 
not inquire, hut undoubtedly existing in this city—to even the 
sight of such conveniences, the foot-traffic is diminished, the shot) 
is less frequented, and the respondents have suffered in business.

This arises from the establishment of the lavatory itself, and 
is unavoidable.

Then it is alleged that there is a seepage of water into the 
respondents’ cellar caused by the manner in which the lavatory 
is built, too near the wall of the building of the respondents, 
with the space filled with loose earth, Ac.

The Act, R.S.O. 1914, ch. 192, sec. 325, gives the right to 
compensation through such arbitrations as this only “for the 
damages necessarily resulting” from the exercise of the powers 
of the municipality—see the eases cited in Smith v. Township of 
Eldon (1907), 90.W.R. 903—-thisseepage did not necessarily result 
from the city building a lavatory but from the manner in which 
it was built—e.g., a coat of waterproof cement on the wall of the 
shop would have prevented any damage of this kind- -or, if that 
could not l>e done, the lavatory might have been placed further 
out under the street. Damage's for such a cause cannot lie 
claimed under arbitration.
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So, too, what was pressed upon us as to smoke and odours— 
these can be avoided by a stand-pipe sufficiently high, or other 
means -the alleged nuisance caused by men arranging or dis
arranging their clot hing in the street is not a necessary consequence. 
A couple of policemen could put a stop to that indecency in short 
order.

The arbitrator has found that access to the property is not 
really interfered with, and I agree with him. An owner of land 
adjoining a public highway is not, as against the municipality, 
entitled to access to the highway at every inch of his frontage— 
he is entitled to reasonable access, and his rights are limited by 
the necessities of the municipality: Mcf’arthy v. Village of Oshawa 
( 1800), 19 U.C.R. 245: Williams v. City of Portland (1891), 19 
S.C.R. 159: Donaldson v. Township of Dereham (1907), 10O.W.R. 
220.

The substantial grievance undoubtedly, in our state of society,
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d<H-s exist and due» follow necessarily from the very existence of 
the lavatory—women will not willingly go where such a structure 
is near and visible, or the entrance to it is near and visible and 
the resjKmdents are without doubt seriously injured.

That, however, is not enough if the city were to build a more 
convenient or more attractive street near by, and the crowd which 
formerly went by the respondents’ place, the place knew no more 
forever, that would Ik* damnum indeed, but damnum absque 
injuria.

What must be paid under arbitration is damages necessarily 
resulting from the exercise by the municipality of powers given 
by the Municipal Act or some special Act—i.e., as 1 read it, the 
exercise of powers which a private individual would not have; or, 
to put it a little differently, the person injured is to receive com
pensation only if he could have brought an action were it not for 
the statute giving the powers.

The fee of the highway is in the city: R.8.O. 1914, ch. 192, 
sec. 433; no doubt subject to the right of all llis Majesty's liege 
subjects, Ac., Ac., to pass, rf-pass, Ac., Ac.; and the city can do 
on its own land anything which any other owner of land can do.

If this were the case of an ordinary adjoining proprietor, 
what then? It is not what a proprietor of the land thinks a 
reasonable use which must always be permitted: Bamford v. 
Turnley (1800), 3 B. A S. 02: Bennett v. Stodgell, in this Court 
(1916), ante 45: nor even what a Judge or a jury may consider 
a reasonable use.

Nor is it always the case that a necessary structure must Ik* 

tolerated. 11 Un tan-house est necessary,” the Court said in Jones 
v. Powell (1029), Palm. 530, 539, “car touts wear shoes”- -but “cco 
poit estre pull down, Ac., si est erect at nuisance d'outer"—it may 
be pulled down, Ac., if it is erected to the nuisance of another. 
However necessary for equally cogent reasons the lavatory may 
be, that does not entitle it to be erected “a/ nuisance d'auter."

Nor is it what the complaining proprietors think objectionable 
most men would prefer a decent lavatory, adjoining their place, 

to a millinery shop or a piano-school ; most women, to a saloon or 
a pool-room; and yet these institutions must Ik* tolerated, even 
though, as some certainly would, they should diminish the value 
of adjoining property.
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It is impossible* to be* very precise in defining the rights of a 
land-owner; 1h* is legally entitled to use and occupy his land for 
any purpose for which it may, in the* ordinary and natural course 
of the enjoyment of land, be used and occupied—and each case 
must depend on its own facts. The land-owner is not responsible 
for damage, however natural and however grievous, sustained 
by others as a consequence of such ordinary and natural user and 
occupation: Halsbury’s Laws of England, vol. 21, p. 525, para. 
887.

I cannot see why an owner of land should not, if he secs fit, 
build a private or a public lavatory on his land—any less than 
(in the absence of excise and other statutes) he could build a 
saloon -of course he? must guard against such effects as appeared 
in Hu-stock v. North Staffordshire H.W. Co. (1852), 5 DeG. A: Sm. 
584, and similar cases. And if, before the statute, a private 
individual could erect such a structure without fear of an action 
for damages, 1 do not see why the city should not I am not, of 
course, speaking of an indictment or information at the? suit 
of the Attorney-General for interference with the highway.

The fact that legislation, now R.S.O. 1014, eh. 102, sec. 40(1 
(8), was passed on this subject is, to my mind, not material 
this did not modify any common law right, but it enabled the 
city legally to expend municipal money on the project—avoiding 
the difficulty in such cases as Cornwall v. Township of West 
Nissouri (1874), 25 U.C.C.P. 0—and also prevented indictment 
and information.

1 think the respondents have no claim enforceable by arbitra
tion; the appeal should be allowed and the award set aside, both 
with costs.

Lennox, J.: The company are the owners of land on the 
south-west corner of Queen and Parliament streets in the city of 
Toronto, having a frontage on Parliament street of 125 feet, 
and on Queen street of 104 feet. The comer is occupied by a 
three-storey brick building 40 by 100 feet. The land, it is said, 
was chosen on account of its special adaptability to the company's 
requirements and as a promising business centre; and the building 
was planned and constructed with special reference to the business 
of the company and the advantageous display and advertisement 
of their goods. The whole frontage of the building, 1 think on
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l>oth street h, is fitted with plate-glass windows extending for two 
storeys in height.

The city caused lavatories to be constructed beneath the road
way and sidewalk on Parliament street, extending along and wit hin 
a few' feet of the foundation walls of the company’s buildings, 
with two entrances through the sidewalk. There is an iron 
railing around three sides of these entrances, and the distance 
from the north side of the one to the south side of the other is 50 
feet. On one of the railings is fastened a sign “Men’s Lavatory” 
and on the other “Women’s Dtvatory.” Between the two there 
stands a shaft called “a breather,” carried up al»out 15 feet above 
the sidewalk.

Arbitration proceedings luive lieen had under the Municipal 
Act, the company have l>een awarded by way of compensation 
$10.200, and the arbitrator states: “Of this amount 1 allow 
$0,000 on account of the lavatories as such and $1,200 for the 
damage caused by the water.”

Both parties have appealed. I will refer only to the city’s 
appeal for the present. The city’s notice of appeal is uj>on the 
ground that “no portion of the claimants’ property having been 
taken or prejudicially interfered with by the contestants, the 
contestants say that the claimants are not entitled to recover any 
compensation from the contestants by reason of the matters 
referred to in the said award.” There is, therefore, no question 
of quantum raised by this appeal, and counsel for the city restated 
his position to l>e that he does not question the amount, but simply 
takes the position that, no matter what loss the company actually 
sustain as a matter of fact, they cannot as a matter of law recover 
anything under the Act, inasmuch as there is no physical inter
ference with their property, and no part of their property has l>een 
taken.

Upon the argument counsel seemed to agree that the rights 
of the parties are governed by the Municipal Act of 1913, as in
corporated in R.8.O. 1914, ch. 192, sec. 409, sul>-sec. 8, and sec. 
325. The arbitrator seems also to have proceeded on this assum|>- 
tion. If the date when the conqiany gave formal notice, in Sep
tember, 1913, is what governs, then it is the present Revised 
Statute that applies; but, if it is the time when the city under
took the work and commenced construction, some time in 1912—
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and I think this is the determining <late -then the governing 
enactment is the Consolidated Municipal Act of 1903, 3 Kdw. 
VII. ch. 19; and 1 will quote its provisions. 1 do not think there 
is any difference in meaning or effect, hut I would prefer to take 
the later enactment, if 1 could, as I think the Legislature has made 
its intention a little more obvious in the Act of 1913 than it was 
before.

Going back, however, to the Municipal Act of 1903, see. 552 
(lj provides: “The councils of cities or towns may provide and 
maintain lavatories, urinals and water-closets and like conven
iences in situations where they deem such accommodation to be 
required, either u]>on the public streets or elsewhere, and may 
supply the same with water, and may defray the expense thereof 
and of keeping the same in repair and good order.”

By sec. 437: “Every council shall make to the owners or 
occupants of, or other persons interested in, real property . . .
injuriously affected by the exercise of its powers due eompen- 
sation for any damages . . . necessarily resulting from the
exercise of such powers, beyond any advantage which the claimant 
may derive from the contemplated work; and any claim for such 
compensation, if not mutually agreed upon, shall be determined 
by arbitration under this Act.”

Assuming that the work has been properly executed, and that 
the lavatories will be carefully operated and efficiently super
vised, it is still not pretended that the simple fact of their being 
where they arc has no4 and will not injuriously affect and greatly 
depreciate the value of the company’s property for any purpose; 
indeed, the city's own witnesses have placed the depreciation in* 
value arising from this cause in sums ranging from $5,500 to 
$8,000.

I have had the advantage of reading the judgment of the 
Chief Justice and my brother Riddell, and entirely agree in the 
statement that for improper construction or negligent manage
ment the remedy is by indictment or action; but, While enter
taining for any opinion expressed by these distinguished and ex
perienced Judges the profoundest respect, I am unable to reach 
the additional conclusion they have come to, namely, that the 
owners of property actually and necessarily depreciated in value 
by, say, the legitimate exercise of statutory powers such as are
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here conditionally conferred, arc not entitled to recover any com- 
|H-nsalion un< 1er them, or that the land is not “injuriously affected” 
within the meaning of the Municipal Act; nor am 1 able to see 
that the admitted necessity of establishing these conveniences in 
cities and town is any argument for saying that the burden to In- 
borne is to fall, not uj>on the community whose interest is to In 
served, but in great measure or mainly ujHin the unfortunate 
land-owner whose projwrty adjoins the public convenience.

It is quite true that, if the Legislature authorises the con
struction of a work, without more without saying anything al>out 
compensation- then the execution of the work, within the mean
ing of the statut- , does not involve the payment of eonqiensation 
or damages; ami this, where leyislative intention is quite clear, 
even though it involves the most drastic disregard of private 
rights, as, for instance, the entry upon the land of citizens or 
communities. But to have this effect it must Ik* clear tluit this 
is what the Legislature intended. Confiscation is a legislative 
power, and can In* delegated, but the delegation of the right to 
exercise it is not to be presumed; and, although the power con
ferred may Ik* broad and general in its terms, the absence of any 
adequate provision for compensation is strong if not almost con
clusive evidence that private rights are not to In* invaded.

This is all subject, of course, if the language of the statute will 
admit of it, to the argument of tin* paramount public interest, of 
which the English Public Health Act and tin- Lands Clauses ami 
Railway Clauses Consolidation Acts an* notable, and, in the 
opinion of some eminent Judges, unfortunate, examples. In 
every case it is a question of construction, and in our own Courts 
we have very little to guide us in the interpretation of this statute.

In Hammersmith, ete., R.W. Co. v. Brand, L.R. t ILL. 171. 
a case very much relied on by counsel for the city, Lord Chelms
ford, at p. 202, said: “The plaintiffs' remedy by action I wing 
taken away, the question remains whether they are entitled to 
receive compensation from the company for the injury done to 
their house, a question which must In* decided entirely by the 
provisions of the Acts of Parliament relating to the subject. It 
must In- taken as an established fact, that by the use of the railway 
the plaintiffs’ house has I wen depreciated in value to the extent 
of 1*272, and as they cannot recover the damage they have sus-
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taincd by action, one naturally feels a wish to find that the Legis
lature has not left them remediless, but has provided for them a 
means of redress in the shape of compensation to be paid by the 
company as the price of the right given to them to injure the 
plaintiffs’ property. It is with this disposition that 1 entered 
upon the examination of the clauses of the Act to which your 
Lordships’ attention was called in the argument, and I may say 
that it was with regret I was unable to find anything in them upon 
which, in my opinion, the claim to the compensation can be es
tablished.”

The plaintiffs had already recovered all they were entitled to 
for direct loss occasioned by the construction. The injury in 
respect of which the £272 was assessed by the* jury was for vibra
tion caused by the operation of the railway, and for this they 
were held, upon the proper construction of the Lands Clauses 
Consolidation Act and the Railway Clauses Consolidation Act, 
lS4f>, not to be entitled to recover.

The feeling to which Ix>rd Chelmsford gave expression as 
aljove quoted is the attitude in which I feel impelled to approach 
the consideration of this award; this, and the conviction that what 
the Legislature aims at is the imposition of a light burden u|H>n 
many rather than an intolerable loss upon one person or a few.

In Metropolitan Hoard of Works v. McCarthy, L.R. 7 ILL. 243, 
Lord O’Hagan, at p. 2(>5, says: “The policy of that Act” (the 
Lands (Mauses Consolidation Act, 1845) “ I apprehend to have been 
to prevent caprice or selfishness from interfering with the pro
motion of works designed for the public benefit; but to do this 
with strict regard to individual rights by securing ample compen- 
sation in every case in which individual sacrifice or inconvenience 
is found to be essential to the general good. It never contemplated 
that the community should profit at the expense of a few of its 
members, and, as the condition of redress, it only required proof 
by the owner of injury to his property.”

The House of Lords were, its were all the Courts below, un
animously of opinion that the plaintiff was entitled to compen
sation for the shutting off of easy access to one of his highways, 
the river Thames, although it did not immediately adjoin his 
property; following Chamberlain v. West End of London and
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Crystal Palace R.W. Co., 2 B. <V S. 60."), and Beckett v. Midland 
R.W. Co. (1867), L.R.3C.P. 82.

It is clear, upon the authority of Be Benny and South Eastern 
R.W. Co., 7 E. & H. 660, Ricket v. Metropolitan R.W. Co., L.R. 2 
ILL. 175, Metropolitan Board of Works v. McCarthy, supra, and 
other cases, that the Railway Clauses Consolidation Act, or the 
Lands Clauses Consolidation Act, does not create new rights, but 
only substitutes compensation for redress which a land-owner, 
etc., but for the Act, would otherwise have had. If it were mater
ial, I would not be at all prepared to say that this is the effect 
of the Municipal Act. Why should it be? It is not so stated in 
the statute, nor is it “a necessary implication.” The widest 
powers of location are conferred upon the council; and, by a 
judicious exercise of its powers in the matter of selection, it need 
not often happen that prejudice is occasioned to any one. It is 
a power coupled with a condition, and the unqualified condition 
is that if by the exercise of the powers conferred lands are in fact 
“injuriously affected” due compensation shall lx* made to owners 
or occupiers.

Why should I read into the statute a qualification which the 
legislature did not introduce? As said by Lord Bramwell in 
Cowper Essex v. Local Board for Acton (1889), 14 App. (’as. 153, 
in refuting the argument of the Attorney-General, p. 169: “He 
would read therefore into sec. 49 these words ‘and for which but 
for these powers hereby given an action would lie.' 1 see no 
reason for this; I think that the words of a statute never should 
in interpretation lie added to or subtracted from without almost a 
necessity. The legislature could have added these words if it 
had thought fit;” and for the purposes of that case--land taken, 
and other separated land in the same ownership not taken— 
effect was not given to this contention.

The rule was distinctly dissented from by Ierd Westbury in 
Ricket v. Metropolitan R.W. Co., L.R. 2 ILL. 175. In Metro
politan Board of Works v. McCarthy, the Lord Chancellor ((aims) 
considered it a somewhat narrow but binding rule as applied to 
these Acts. We are here, however, breaking new ground, and, 
as said by I»rd O'I lagan in the McCarthy case (L.R. 7 ILL. at 
p. 265): “It appears to me, or it would, as I have said, appear to 
me if the matter were res integra, and unaffected by decision, that
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of ancient law.” *!■ F-_tiRl
.... .... Co. Limiview I entertain of this appeal, this is not imimrtant. and

Except for the statute the city corporation could not divert their
funds to the purpose of providing or maintaining lavatories; 
and, aside from the question of money, could not obstruct the 
highway by a work of this character, however beneficial in a 
general sense it might be. The diversion of a highway to any 
purpose except its paramount and primary purpose of a highway 
is unlawful, constitutes per .sc a common law nuisande, and subjects 
the municipality to indictment and to an action for damages at 
the suit of any one sustaining special and peculiar loss or incon
venience. It does not matter at all that the soil and freehold 
of the streets is now vested in the municipalities. They have 
always been and are still trustees for them for the public, and for 
specific limited purposes, that is, for highway purposes alone. See 
Town of Sarnia v. Great Western It. IF. Co. (1861), 21 U.C.K. 59.

I know of no case in which the limitation of corporate power 
in this respect is more clearly defined than in the judgment of 
Lord Justice Lush in Vernon v. Vestry of St. James Westminster, 
10 Ch. D. 449 (C.A.), a case in many respects like the present 
one. It was a case of establishing an urinal upon a highway. 
It was found to be a nuisance, and the vestry attempted to justify 
under 18 & 19 Viet. ch. 120, sec. 88, providing that “it shall be 
lawful for every vestry and district board to provide and maintain 
urinals, water-closets, privies, and like conveniences in situations 
where they deem such accommodation to be required, and to 
supply the same with water, and defray the expense thereof, and 
any damage occasioned to any person by the erection thereof 
and the expense of keeping the same in good order, as expenses 
of sewerage are to be defrayed under this Act.” The general 
similarity to our Act is noticeable; but it is also noticeable that 
the area of selection is confined to lands vested in or controlled 
by the vestry, and there is no |>ower to expropriate and no pro
vision for conqMmsntion such as is provided for by our secs. 437 
and 552. At p. 471, the learned Lord Justin* says: “What other 
limitations, if any, the section is to receive, we may, I think, be 
better able to decide if we consider what was the state of the com-
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mon law upon this subject before the Act passed, ll was well 
established at common law that an indictment lay against any 
person or body, whether a vestry, or the trustees of a turnpike 
road, or a private individual, who obst ructed any part of a public 
highway; and it was not a sufficient defence that the obstruction 
was for a purpose more* beneficial to the public than the use of 
that part of the road would have been. You could not divert 
a road so as to get rid of an inconvenient angle. You could not 
put anything whatever upon the highway, and justify it by 
saying, ‘It does far more good to the public than it does harm.’ 
A telegraph company could not lay a line of posts along a highway 
without the authority of Parliament.” Then the learned Lord 
Justice refers to a case in which he was engaged at the bar, and 
proceeds: “1 mention that by way of illustration to shew' how 
strict the law was against the occupying by any permanent 
structure any part of that which had been dedicated to public* 
traffic, however beneficial to the public such structure might be, 
and whatever collateral advantages might have accrued to the 
public from it. The situation of the vestry, therefore, but for 
this 88th section and the other enactments of this Act, was this: 
They could not have erected any urinal in a public street, and this 
Act authorises them to do so . . . The vestry are authorised
to deprive the public of a portion of their right to traverse every 
part of the public highway in return for the accommodation which 
the vestry are authorised to give; and the section is confined to 
that. The intention is that, as these erections were for the public 
accommodation, the public right should be infringed to the extent 
necessary for the affording of that accommodation. ... It 
amounts to this, that the vestry are to be authorised to take away 
from the public, in return for the accommodation which the Act 
enables them to offer, part of the right which the public enjoyed 
at common law of demanding that every foot of a public highway 
should be kept oj>en for them to pass over.”

I need not elaborate this matter; the law is well settled upon 
it. Sec, amongst many other cases: Corporation of Parkdale v. 
West (1887), 12 App. Cas. 002; Regina v. United Kingdom Electric 
Telegraph Co. (1802), 31 L.J.M.C. 100, per Crompton, B., at p. 
108, referring to what was said by Martin, B.; Regina v. Mathias 
(1801), 2 F. & F. 570; Rex v. Jones (1812), 3 Camp. 230; Original
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Hartlepool Collieries Co. V. Gibb (1877), 5 Ch.D. 713; Her v. Ward 
(1836), 4 A. & E. 384; Attorney-General v. Cambridge Consumers 
Gas Co. (1868), L.K. 6 Eq. 282.

That the* company sustained special and peculiar damage 
“differing in kind” from that, if any, suffered by His Majesty’s 
other subjects, is not open to argument, and was not, I think, 
disputed. So localised and special is it tha th<- arbitrator finds 
that the 25 feet of the company’s property south on Parliament 
street not built upon, and the 84 feet on Queen street not built 
upon, were not “injuriously affected.”

That the structure would injuriously affect property opposite 
it on the east side of Parliament street, is an argument that 1 
can hardly accept. The evidence, as I understand it, and the 
tendency, I would judge, would be to divert traffic to the other 
side.

Something beyond mere personal inconvenience or loss, some
thing that affects the property, as a property, and lessens its 
value, there must be: Iticket v. Metropolitan /MV. Co., supra; 
and, as Lord Chelmsford, in approving the rule proposed by Mr. 
Thesiger, in Metropolitan Hoard of Works v. McCarthy, upra, 
pointed out “Where the right which the owner of the house is 
entitled to exercise is one which he possesses in common with the 
public, there must be something peculiar to the right in its con
nection with the house to distinguish it from that which is en
joyed by the rest of the world:” L.K. 7 ILL. at p. 256.

These are conditions pointedly and incontestably established 
by the evidence and findings upon this award. What else is 
there, assuming that the company must shew a right of action 
but for the statute? There is the test of Mr. Thesiger, adopted 
unanimously by the House of Lords in Metropolitan Hoard of 
Works v. McCarthy, namely : “Where by the construction of 
works authorised by the Legislature there is a physical inter
ference with a right, whether public or private, which an owner of 
a house is entitled by law to make use of, in connection with the 
house, and which gives it a marketable value apart from any par
ticular use to which the owner may put it. if tin* house*, by reason 
of the works, .s diminished in value, there arises a claim to com
pensation:” p. 256.

I can find no means of eliminating the company’s property 
from the operation of this rule or decarlation of law.

633

ONT.

8. C.
Hr

J. F. Bit<>\v\
< I.IMI I I I'

Toronto.



934

ONT.

s. c.
Hk

J. F. Brown 
Co. Limited

Toronto.

Dominion Law Kevokts. [29 D.L.R.

It is well to keep in mind that see. 437 of the Municipal Act 
embraces a very wide range of eases : all eases in which the council 
enters upon, takes, or uses any real property in the exercise of 
its powers, and all eases in which real property, although not 
entered upon, taken or used, is “ injuriously affected by the exer
cise of its powers.” These powers, not to go beyond the Municipal 
Act, and only to mention a few of those within it, include the 
establishment of houses of refuge (see. 524); inebriate asylums 
(sec. 529): drainage works and sewerage systems and appoint
ments of commissions to operate them (sec. 554 (1) ); cab
stands and sheds and shelters upon the highways (sec. 559); 
street railways (see. 5G9) public slaughter-houses (sec. 58G); 
consumption hospitals (see. 590a) ; and, by sec. 552, in part above 
quoted, a system of public scavenging and for the collection and 
disposal of ashes, refuse, and garbage* within the municipality. 
Here is a comprehensive range of public duties and discretionary 
powers, their exercise in some cases, perhaps, causing no special 
or peculiar damage to anyleody, and in other eases an almost 
complete annihilation of values. The effect in each case is a 
question of fact. They are all covered by one general provision 
as to compensation.

It is for the council to act with prudence and in good faith, 
doing as little damage as possible; and where, for the general 
good, individual injury must result, placing the burden not upon 
the individual land-owner or occupant, but upon the benefited 
community.

In this case, and in all cases, so long as that which has been 
done is what the statute authorises and is done in the statutory 
way, the remedy for the land-owner whose property is taken or 
injuriously affected is the same, namely; under sec. 437—now sec. 
325 of H.S.O. 1914, ch. 192 and is to Ik* worked out under the 
arbitration provisions of the Act.

So far as I have read, the principle which should govern the 
arbitrator in the assessment of damages is nowhere better in
dicated than in two cases to which I shall now refer.

The first of these is Cowper Essex v. Local Board for A don, 
14 App. ('as. 153, in the House of Ixirds. It was a case under a 
special Act incorporating the Lands Clauses Consolidation Act, 
1845; and I have already referred to cases determining that an
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owner whose land was not physically interfered with had no 
right to compensation for injuries resulting from the operation 
or carrying on of the authorised work after its complete con
struction. This case determined another point, that whim a 
part of an owner’s land is taken, and other land of the same owner, 
although separated by railways, etc., is “held therewith,” and 
held for the same general purist's, the land-owner is entitled to 
compensation not only for the land taken, hut also to compensa- 
tion in respect of the separated lands to the extent to which they 
are injuriously affected by the construction of the work and the 
use to which they are to l>e put.

The circumstances of that case and this arc widely separated, 
nor does that case go to shew that the company here are entitled 
to recover condensation at all—if our Act is to le interpreted as 
the Knglish Act has been interpreted, they are not entitled to 
recover—but I am referring to it to shew, assuming that the 
company are entitled to recover, what should le taken into account 
in determining the measure of compensation— in other words, the 
principles underlying condensation.

Resuming, in the Couper Essex case, Lord Watson, at p. 103, 
said: “Compensation was assessed by a jury, who allowed the 
appellant £8,737 for the purchase of his interest in the land taken, 
and also £4,000 for all damage sustained or to be sustained by 
reason of the injuriously affecting his other lands by the exercise 
of the respondents’ statutory powers. It was admitted on lioth 
sides of the bar that the sum of £4,000 was awarded in respect 
of damage to the apiicllant’s remaining lands, other than those 
let on building leases. The prospective damage, which the jury 
took into account in fixing that sum, can only l>e ascertained 
from the evidence submitted to them, and the directions given 
them by the under-sheriff in his charge. The inference which I 
derive from these sources is, that the jury, in estimating compen
sation for injuriously affecting, were mainly influenced by the 
consideration that sewage works of the eharacter contemplated 
by the respondents, though callable of being conducted, and 
usually conducted, so as not to create any actionable nuisance, 
are nevertheless, even when so conducted, distasteful to house
holders, and tend to depreciate the market value of building land 
in their vicinity, and also that negligence in the conduct of the
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works may occasionally give rise to actionable nuisance. It 
therefore appears that a considerable part of the compensation 
awarded, in one lump sum, by the second finding of the jury, 
covers damage to arise from the future use of the works for 
statutory purposes.” And at p. 166: “The kind of depreciation 
which the jury had in view appears to me to be eju&dem generis 
with t hat arising from traffic upon a public thoroughfare. Neither 
the use of sewage works, nor such traffic, amounts in itself to a 
legal nuisance; but the existence of either may alter the character 
of land in the neighliourhood, and diminish its value in the market. 
When the erection of sewage works at once diminishes the value 
of the claimant's other lands to the extent of several thousand 
IKiunds sterling, I think he suffers substantial and not imaginary 
injury, although the depreciation may be due, in a great measure, 
to an unreasonable antipathy to such works on the part of the 
purchasing or leasing public.”

It is not to the point to argue, as was argued by counsel for the 
city, in regard to what an adjoining owner might do upon his own 
land. He could not maintain a nuisance upon it; and, but for 
the statute, what is complained of here is a public nuisance, 
causing direct special damage to the company. It is better to 
deal with the facts as they are, not as they might be, and governed 
as they would be by entirely different principles; for instance, 
the clearly pertinent illustration of Lord Watson, of traffic upon 
a highway built upon the appellant’s lands, would have no applica
tion here, where no land has been taken. What is to be dealt 
with here is the statutory authorisation upon an existing highway 
of that which would otherwise be an actionable nuisance at the 
suit of the company; and whether, assuming that what has I wen 
done, if properly executed, is authorised by the statute, a matter 
which I shall directly discuss later on, it is to be done without, or 
upon payment of, compensation.

Lord Halsbury, L.C. (14 App. ('as. at p. 160) said: “Now I 
think that the liability of a neighbourhood to such, even occasional 
and exceptional, annoyances is a real injury to property, and not 
fanciful or imaginary. It is doubtless Attributed to I xml Hard- 
wicke that he once said ‘the fears of mankind, though they may 
he reasonable ones, will not create a nuisance.’ But if Lord 
Hard wicke ever really did say so it is quite clear that that is not
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now the law, if the fears are assumed to l>e reasonable. The <)NT.
existence of a large collection of explosive matter in the vicinity 8. C.
of a town has been held to be a nuisanee (see Regina v. Lister
(1857), Dears. A B.C.C. 209, 2<i LJ.M.C. 196). The good J-F, Brown , ... . , ... Co. Limited
reason of mankind recognises the fact that occasional neglige we and

is one of the ordinary incidents of human life, and the common law, tv^nto 
which emlxMlies the common sense of the nation, proceeds upon

, , i • i • . Lenno*. J.common-sense assumptions. 1 do not think it is any answer to 
tell people who complain of the establishment of sewage works 
in their neighbourhood that if and when the sewage works become 
a nuisance, in the real and proj>er sense of tluit word, such works 
can be restrained by injunction. Land is certainly more market
able when it is free from works of that character than when such 
works are established, although the neighbours may have the 
ordinary right of citizens to engage in litigation against such works 
when they become a nuisance.”

Lord Maenaghtcn (at p. 177) said: “It was said that the ob
jection to a sewage farm comes from an unfounded apprehension 
of possible mischief. Does tluit matter? Call it what you will: 
ignorance, or prejudice, or fancy; the loss to the owner who may 
want to sell is not the less real. In such a case apprehension of 
mischief is damage of itself. And the depreciation in value must 
l>e the measure of compensation if the owner is to be compensated 
fairly.”

In order to sustain the award it is not necessary to go, and the 
arbitrator has not gone, the limit of what was determined to be 
proper upon the facts in the Cow per Essex cast1. The probable 
consequences of subsequent user may or may not be matters which 
the arbitrator might have taken into consideration as well. What 
he has allowed is clearly within the law', namely—assuming that 
the lavatories will be efficiently and carefully managed—the 
depreciated value consequent upon the establishment of lava
tories in immediate proximity to the property and upon its prinei- 
]miI highway; the lessened value of the property, as a property, 
and without reference to the particular purpose for which the 
company happened to use it, necessarily occasioned by the 
establishment per se of lavatories in its immediate neighliour- 
hood. As far as this, at all events, the arbitrator could properly 
go, and this is what I understand him to have done.

In a recent expropriation case from New South Wales, Pastoral
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F inane* Axxociation Limited v. The Minister, [1914) A.C. 1083, a 
much broader Irosis of compensation was sanctioned, but possibly 
the fact that lands were taken in that case marks a distinction. 
It is important in considering the principle of compensation here 
notwithstanding. In it Lord Moulton (at p. 1087) said: “The 
appellants were clearly entitled to receive compensation based on 
the value of the land to them. This proposition could not be 
contested. The land was their property, and, on being dispos
sessed of it, the appellants were entitled to receive as compensation 
the value of the land to them, whatever that might be.” And at 
p. 1088: “No doubt the suitability of the land for the purpose of 
their special business affected the value of the land to them, ami 
the prospective savings and additional profits which it could lx* 
shewn w ould probably attend the use of the land in their business 
furnished material for estimating what was the real value of tIn
land to them. Hut that is a very different thing from saying that 
they were entitled to have the capitalised value of those savings 
and additional profits added to the market value of the land in 
estimating their compensation. They were only entitled to have 
them taken into consideration so far as they might fairly be said 
to increase the value of the land.” I quote particularly for the 
rule enunciated in this sentence (p. 1088): “Probably the most 
practical form in which the matter can be put is that they wen- 
entitled to that which a prudent man in their position would have 
been w illing to give for the land sooner than fail to obtain it.”

Here no land has been taken, but the principle can yet be 
readily applied. Hut, as this is a new Act so far as direct judicial 
interpretation is concerned, it is well to keep its wording, and, as 
I think, its obvious intention, in mind, and not hastily conclude 
that the clear line of demarcation between injury by the con
struction of the work, and injury resulting from its user or opera
tion, is the effect of our legislation; as it has been determined to 
be the meaning of many of the Acts in jmri materid of the Imperial 
Parliament.

Section 552, above quoted, is not mainly or primarily an 
authority to construct public conveniences, but is a power con
ferred upon the council to provide and maintain lavatories, etc., 
upon the public streets, put ami keep them in operation, supply 
them with water, etc., and keep them in repair and good order.
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This is the power conferred, the power to be exercised, and it is
for injurious affection by the exercise of these powers that compensa- S. C.
tion is to be made. As yet, I have not been able to discover why, rk
in the interpretation of this enactment, the right to obtain fair !’• Brown . Co. Limited
compensât ion should be hampered by establishing line of cleavage and

between construction and maintenance; aside, of course, from xobonto. 
the question of indictable or actionable liability for subsequent ^
negligent operation or control.

Counsel for the city urged, ami cited unquestioned authorities 
to shew, that lavatories and urinals and conveniences of that class 
are not necessarily nuisances. This is perfectly true. It dc])ends 
upon the locality. What is an intolerable nuisance in one place 
may not be a nuisance at all in another.

This leads to an imixirtant question not discussed ui>on the 
argument of the appeals, that is: has the Legislature authorised 
the city to “provide and maintain lavatories” at the locus in quo 
at all? Specifically, of course, it has not; the selection of sites 
is left to the council; but is there statutory authority for erecting 
lavatories in a place of this character? The question is directly 
relevant to the issues here, for one of two results is almost in
evitable: that is, that the city have the right to do that which 
would otherwise be a nuisance, upon payment of compensation ; 
to expropriate the right to commit a nuisance—“the right to 
injure' the plaintiffs’ property”—upon payment of compensation, 
as Lord Chelmsford said in the* Hammersmith case; or else that 
the city have not the right, under the statute1, to invade the rights 
of the citizens, to depreciate the' value* of their properties, albeit 
that to do so woulel aelvantage' the* community. The* law is not 
obscure upon this question. Whenever it is cle*ar that private 
rights may l>e invaeled, redress in the shai>e of compensation is 
to be looked for: Butterknowlc Colliery Co. v. Bishop Auckland 
Industrial Co-operative Co., [1900] A.C. 305; Lord Ixirebum, L.C., 
foot of p. 309; Lorel Macnaghten, top of p. 314; Lord Atkinson, 
pp. 323, 324; Love v. Bell (1884), 9 App. Cas. 280.

The exercise of the corporate1 powe-rs here claimed are' permis
sive only.

In Halsbury’s Laws of England, vol. 21, p. 510, para. 870, 
it is saiel: “Acts which woulel otherwise be wrongful may be 
justified as be'ing authoriseel by statute. Whether or not the
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Legislature has authorised interference with private rights depends 
upon the construct ion of t he statute under which the powers are 
exercised. The* burden of proof of the authority of Parliament 
to do the act complained of rests upon those who claim the right 
to do it, and they are l>ound to shew, with sufficient clearness, 
that the statute under which they act does take away ordinary 
private rights.

“871. Statutes which confer a special authority affecting the 
property and rights of individuals must be construed strictly 
against the parties to whom the authority is given and in favour 
of persons affected.”

I have already referred to Vernon v. Vestry of St. James 
Westminster, 16 Ch.D. 449, and it would not be unreasonable to 
infer that our statute, though giving a wider range in the selec
tion of sites for public conveniences, and containing provisions 
for compensation not found in the English Act, is yet modelled 
upon the provision of the Imperial Act 18 & 19 Viet. ch. 120, 
sec. 88, upon which that case was decided. The imi>ortant jioint 
to be made is that, notwithstanding the generality of its provisions 
it was determined that the vestry had not the right to establish 
an urinal upon a public highway to the prejudice of the properties 
adjoining the mews; and the decision turned mainly, if not solely, 
upon the fact that it contained no adequate provision for com
pensating the owners of lands injuriously affected. It was held 
that, while the vestry had a discretionary power in the selection 
of the site, and had acted in good faith, yet the Court would control 
their action if they exercised bad judgment or acted unreasonably 
or so as to occasion a nuisance to the owners of adjoining property; 
that, but for the provisions of the statute, the vestry had no 
authority to divert any portion of the highway to anything except 
its ordinary use as a highway, and to do so would immediately 
give a cause of action—by sec. 96, the highways themselves were 
vested in the vestry boards; that the maintenance of a public 
urinal upon private property would itself be a nuisance which the 
Courts would restrain (see judgment of Lord Justice James, in 
appeal, at p. 466, hereafter quoted); that the provisions of the 
Act authorising the vestry to erect urinals did not empower them 
to erect one where it would be a nuisance to the owners of adjoining 
property, there being no words in the Act which xpressly or by 
necessary implication authorised them to create a nuisance.
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The case is so illuminating that I am tempted to quote from 
it. At p. 459, Malins, V.-C., said: “But great as the powers of 
vestries under the Act are, they are not absolute, and vestries 
are, like all other public bodies, liable to be controlled by this 
Court if they proceed to exercise their powers in an unreasonable 
manner, whether they are induced to do so by improper motives 
or from error of judgment. This is clear also from the case 
already cited of Hiddulph v. St. George's Vestry, 3 D.J. & S. 493, 
500, where the Court of Appeal held it to depend upon the question 
whether the vestry were exercising their powers in a reasonable 
manner.”

At pp. 400-401, the Vice-Chancellor quotes Lord Justice Turner 
as saying in the Hiddulph case: “It is said that if the powers be 
as extensive as contended for on the part of the defendants they 
might erect an urinal in front of any gentleman’s house.” (The 
city .claim the right to do this, and without compensation.) “ The 
answer to that is, that such a proceeding could not possibly be 
held a bond fide exercise of the powers given by statute.”

The Vice-Chancellor, at p. 401, proceeds: “ In the present case, 
the plan is to place the urinal within a few feet of the back door 
of Mr. Thome’s house, and, notwithstanding the zealous testimony 
of the vestrymen and others who were examined, I am of opinion 
that such proximity must necessarily create a nuisance of a most 
disagreeable character. . . . The proposed urinal is there
fore, in my opinion, calculated to cause an intolerable nuisance 
to the plaintiff Thorne . . . Therefore, taking all these 
circumstances into consideration, I am of opinion that the defen
dants ought not to be allowed to place the urinal where they 
propose to place it, and that the plaintiffs are consequently en
titled to the injunction they ask.”

In the Court of Appeal, Ix>rd Justice James said (p. 466): “If 
the erection in question were made by a private land-owner on 
his own soil and freehold, it would seem to be beyond all question 
a nuisance so grave and so serious that the neighbours would be 
entitled to apply to the Court for an injunction to restrain it.” 
There is nothing in the case to indicate that the work would not 
be well and carefully executed, or that the service would not be 
properly and prudently managed. The case proceeds upon the 
assumption, as is shewn to be the fact here, that the establishment
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of an urinal in that place would lessen the comfort and convenience 
of owners of properties in the neighbourhood, and per se constitute 
a nuisance. The Lord Justice proceeds : “There are no words 
here that authorise the vestry to commit a nuisance. Prima facie 
nobody is authorised to commit a nuisance, and nobody is to be 
held so authorised under an Act of Parliament unless it appears 
from express words or by necessary implication that the act was 
to be done or might be done notwithstanding its tending to the 
creation of a nuisance ... If private rights are to be inter
fered with, they must be interfered with by express legislation, 
and I am of opinion that there is no legislation in this case author
ising the vestry, though they may be called a local parliament, to 
interfere with those private rights.”

As I have said, there may be a right to commit a nuisance “by 
necessary implication” if a liability to make full compensation is 
provided for by the Act. Compensation is then substituted for 
complete enjoyment. Referring to this, Lord Justice James 
says (p. 467): “It is said that any damage sustained would be 
compensated for under the clause for compensation, but I am of 
opinion that clause* does not apply to such a case as this.”

After referring 1o sec. 88 and stating that the statute does not 
contemplate the expropriation of the right to commit a nuisance 
—a right which I think our statute may confer, if the municipality 
see fit to exercise it upon the statutory terms imposed—the 
learned Ivord Justice sums up: “I am of opinion, therefore, that 
the vestry had just the same power as the trustees of the estate 
would have had if the settlement under which they acted had 
contained a similar power, and that they could no more under 
colour of this provision make an erection to the nuisance of the 
neighbours, than the owners of the estate themselves could have 
done if they had been minded to erect such conveniences upon their 
own property for the convenience of the public. Tn my opinion 
the vestry have exceeded their authority in doing that which, in 
my opinion, is a nuisance to the neighbourhood.”

I have already quoted from the judgment of Lord Justice Lush 
in this case as to the use of highways. After dealing with this 
question he continues (p. 472): “That, in my judgment, is the 
true scope of the Act, and the extent of the enactment, therefore, 
is to authorise the erection of these conveniences upon a public
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thoroughfare and highway, when public rights only Mould be _ _ 
interfered with, not necessari.y in every place which is public— •< C.
every court, or alley, or passage—but in places where, but for the pK 
statutory powers, the erection of them Mould have been an ob- «h F. Hkown 

struction to the public highway, and an indictable offence. . . . and 
There is nothing whatever in the section to suggest that it author- Toronto. 
ises interference with any private right.”^ ° Lennoi, J,

After pointing out that no private right is to be invaded, as 
no compensation is provided for, the learned Lord Justice con
cluded (p. 473): “The result, therefore, is that the 88th section 
authorises the Board to take away so much of the public right of 
transit as they had before in higlnvays and in streets, in return for 
accommodation which the Act authorises them to give, and which 
this structure presumably does give. That is the M'hole extent of 
the statutory power, and therefore in putting up the erection in 
this spot, though it is a public place, they have exceeded their 
poM'ers, because it injuriously affects private rights.”

It would better accord with the views I entertain as a matter 
of technical exactness to reduce the aM'&rd to 89,000, leaving the 
company to sue for the $1,200 as damages. Counsel for the city 
does not ask for this. Financially speaking, there could be no 
gain to the city if this were done, and there is a great deal in what 
my brother Mast en says upon this point. In the circumstances, 
with some little hesitation, I adopt his judgment upon this question.
I Mould have been at least as well pleased if the arbitrator had 
allowed something for depreciation in respect of the 25 feet not 
built upon on Parliament street, but I cannot say that he erred 
as to this. Enough has not been shewn to convince me that the 
award should be increased. The cross-appeal should be dis
missed with costs.

I am of opinion that the award should stand.
(1) That, but for the statute, what the Council of the City of 

Toronto has done Mould be an unknvful obstruction of the high- 
way, a common law nuisance and an indictable offence.

(2) That, by reason of wrhat has been done, the claimants have 
suffered financial injury differing in kind and extent from the injury 
and inconvenience occasioned to others; and but for the statute 
would have a cause of action against the city.

(3) That the statute gives the company an absolute right to
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compensation, to the extent to which their property is injuriously 
affected, without shewing a common law right of action—that the 
right of the city to injure the company’s property is conditional 
upon making compensation.

(4) And that the assumption that fair com]>ensation is to be 
made for injury to property affected is the only basis upon which 
it can reasonably be inferred that the city had the right to exercise 
their powers to the prejudice of owners or occupiers of properties; 
and, if otherwise, the statute conferred no power to execute the 
work where it has been executed, and the city could have been, 
and can be, restrained by injunction.

The city’s appeal should be dismissed with costs.
Masten, J.:—Appeal by the City of Toronto from the award 

of P. H. Drayton, K.C., Official Referee, whereby he gave to the 
respondents, the J. F. Brown Company Limited, damage1 of 
$10,200 for the injurious effect upon their land caused by the con
struction by the appellant corporation of public conveniences 
under and on Parliament street adjacent to the respondents’ 
premises. These premises are situate at the south-west corner of 
Queen and Parliament streets, in the city of Toronto, and extend 
along Parliament street 120 feet.

On the premises is erected a three-storey brick building, 
adapted to the sale of goods to the public at retail, which building 
extends from the comer southerly 100 feet along Parliament street.

In the year 1913, the Corporation of the City of Toronto erected 
in Parliament street, on and under the sidewalk, on the west side 
of the street adjacent to the respondents’ premises, a lavatory for 
men and a lavatory for women, with necessary and proper ap
purtenances. The structures, with entrances, occupy in length 
some 50 feet of the sidewalk on the west side of the highway, with 
a width at the street surface of some 5 or 6 feet. The conveniences 
are further described in the judgment of the learned Referee as 
follows: “At the time this proceeding was brought, there wen- 
three structures standing up in the sidewalk, that is, a man’s 
entrance at the north, a woman’s entrance on the south, and what 
has been called a ‘breather’ in the centre, all some 15 feet high. 
During the pendency of this proceeding, the city, with a view of 
meeting some of the objections brought forward by the claimants, 
removed the canopies at each end, leaving only an iron railing
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protecting the steps leading down to the lavatories, the breather 
in the centre remaining as formerly, and this is the present state 
of affairs in respect to the physical aspect of the lavatories."

This description, coupled with the depositions of the wit
nesses and the exhibits, makes it abundantly plain, in my 
opinion, that the structures in question arc- of such a nature 
and so situate on the highway as to hinder and prevent the 
public from passing along it as freely, safely, and conveniently 
as heretofore.

Counsel for the appellants, the Corporation of the City of 
Toronto, expressly stated that he was not appealing in respect to 
the quantum of the award, but solely on the question of legal 
liability, alleging that nothing at all should have been awarded. 
The notice of appeal reads as follows: “No portion of the claim
ants’ property having been taken or physically interfered with by 
the contestants, the contestants say that the claimants are not 
entitled to recover any compensation from the contestants by 
reason of the matters referred to in the said award.”

And, in the written memorandum handed in, he bases his con
tentions on the following grounds:—

“ (1) That the damage or loss must be such as would have been 
actionable but for statutory powers.

“ (2) That the damage must be occasioned by the construction 
of the authorised works, and not by their user.

“(3) That a public lavatory is not of necessity a nuisance.”

I therefore deal with the appeal of the Corporation of Toronto 
from the standpoint of legal liability only.

In approaching this case, the Court should, I think, l>e in
fluenced by the consideration that, unless it clearly appears that 
the Legislature intended to authorise the municipal corporation 
to do that which injuriously affects private property, without 
paying or requiring the payment of compensation, such intention 
will not be inferred: Commissioner of Public Works (Cape Colony) 
v. Logan, [1903] A.C. 355: Western Counties R. II . Co. v. Windsor 
and Annapolis R.W. Co. (1882), 7 App. Cas. 178.

In the case of Regina v. Si. Luke's Vestry, L.R. 7 Q.B. 148, at 
]). 153, Kelly, C.B., says: “ I cannot but observe in a case like this, 
that, wherever it appears that the case is one in which it is plain
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that very serious injury may have been clout* to the premises of 
the parly claiming compensation. I think that we must put a 
liberal construction on the Acts of Parliament before us in de
termining the iHfints raised. Unices it is perfectly clear that the 
language of the different Acts is not sufficiently ample or extensive 
to embrace the case in question, we ought to hold that a party 
whose pro]»erty is injuriously affected, and to a very great extent, 
by the operation of a public body, shall be entitled in a court of 
law to eomiM-nsation.”

The power of municipal corporations to construct public 
avatories is to In- found in sec. 40b. clause 8, of the Municipal 
Act, R.S.O. 1014. ch. 192, and the right of the respondents to com
pensation is claimed under see. 325 of the same Act. which rends 
as follows : —

“325.—(1) Where land is expropriated for the purpose of a 
corporation, or is injuriously affected by the exercise of any of 
the jiowers of a corporation or of tin* council thereof, under the 
authority of this Act or under the authority of any general or 
special Act, unless it is otherwise expressly provided by such 
general or special Act, the corporation shall make due compen
sation to the owner for the land expropriated, or where it is in
juriously affected by the exercise of such jxiwers for the damages 
necessarily resulting therefrom, beyond any disadvantage which 
the owner may derive from any work, for the purposes of, or in 
connection with which the. land is injuriously affected.

“ (2) The amount of the compensation, if not mutually agreed 
upon, shall Im* determined by arbitration.

“ (3) Where fencing or additional fencing will become necess
ary, owing to land having been expropriated, the cost of it shall 
be included in the (compensation.

“ (4) Where part only of the land of an owner is expropriated, 
there shall be included in the compensation a sum sufficient to 
compensate him for any damages directly resulting from sever
ance.”

I have compared these sections with the provisions which were 
previously in force, and I cannot find that the powers conferred 
by these sections differ in substance from the powers conferred 
by the statutes which preceded them.

Numerous cases of compensation for land injuriously affected
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have arisen in England under the Lands Clauses Consolidation 
Act, the Railways Consolidation Act, the Waterworks Clauses 
Act, the Public Health Act, the Local Government Act, and other 
similar Acts. In this country, similar questions have frequently 
arisen, under the Railways Acts, Dominion and Provincial, as 
well as under the Municipal Acts of the various Provinces. While 
the phraseology of these Acts differs somewhat in detail, yet the 
leading principles of the law of compensation, which assumed 
definite form in England many years ago, have, so far as I can 
ascertain, been uniformly applied to them all, including the 
Municipal Act of Ontario, under which this case falls to be dealt 
with. The matter is touched upon by Mr. Justice Osier in the 
case of In re Leak and City oj Toronto (1899), 20 A.R. 351. at p. 
350, where, in speaking of the provisions for the expropriation of 
land contained in the Municipal Act then in force, he says: “The 
principles upon which compensation is to be assessed under this 
section seem to me not different from those applied under the 
English Act, except when the contrary is expressly provided, as 
for example in setting off advantage, etc.”

In dealing with the subject under the Acts above mentioned, 
certain legal principles in relation to them have been clearly es
tablished and are now beyond controversy.

These have been stated in various terms, but for convenience 
1 quote the summary set forth in Cripps on Compensation, 4th 
ed^ p. 123:—

“When no land has been taken the words ‘injuriously affected’ 
or words of similar import are limited to loss or damage under the 
following heads:

“1. The damage or loss must result from an act made lawful 
by the statutory powers of the promoters.

“2. The damage or loss must have been such as would have 
been actionable but for the statutory powers.

“3. The damage or loss must be an injury to lands and not a 
personal injury or an injury to trade.

“4. The damage or loss must be occasioned by the construc
tion of the authorised works and not by their user.”

These principles are not in controversy, and are accepted, as 
I understand it, by both parties to this present litigation. But it 
is alleged on behalf of the appellants, the Corporation of the City
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of Toronto, that this case raises certain new and different questions 
not covered by the principles above stated nor by any decided 
case, and the contention so put forth is presented in different 
forms :—

(1) That the Municipal Act having, by sec. 433, conferred 
upon the municipality the freehold in the highway, the munici
pality is free to exercise over highways so vested in it the same 
power and authority and to deal in all respects with them in the 
same way as though the highway was private real estate of an 
individual. So that, whatever a private owner might with im
punity do upon his own lands, a corporation may do upon the 
highway, without any compensation being payable to adjoin
ing owners.

(2) That a new right, viz., the right to construct lavatories 
in, on, or under streets has been conferred by the Legislature on 
municipalities, without any provision for eomj>ensation to persons 
whose lands are injuriously affected, and consequently that no 
right to compensation exists.

A consideration of the question and a perusal of the cases have 
led me to the conclusion that this is an overstatement of the powers 
of the municipality, and that the rights of compensation in favour 
of private owners whose lands are prejudicially affected are not 
limited to the extent indicated in the contention of the appellants. 
In order to reach a conclusion on the questions arising in this case. 
I have considered and digested a few of the numerous decisions 
which seem to me to In-ar most closely upon the questions here 
submitted for consideration, with the view of ascertaining the 
state of the law in relation to highways prior to the legislation 
above mentioned.

The case of Regina v. United Kingdom Electric Telegraph Co.. 
31 L.J.M.C. 1()6, was an indictment for a nuisance, brought 
against the defendants for erecting, and placing on the highway, 
posts, with wires fastened to both sides of the posts, and so ob
structing the highway. A verdict having been entered against the 
defendants, a motion was made for a new trial before the Court 
of Queen’s Bench (consisting of Crompton, J., and Blackburn' .1.' 
Martin, J., at the trial, had ruled that “in the case of an ordinan 
highway, although it may be of a varying and unequal width, 
running between fences, one on each side, the right of passage or

».
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way, prima facie, and unless there be evidence to the contrary, 
extends to the whole space between the fences; and the public 
are entitled to the use of the entire of it as the highway, and are 
not confined to the part which may be metalled or kept in order 
for the mon* convenient use of carriages and foot-passengers.” 
This direction being moved against, the Court held it to be a 
very proper direction, and declared that “the first direction, 
therefore, is correct, and in point of fact is little more than saying 
what was said in the authorities referred to and in others, that the 
public have a right of passage over the whole highway.” ( ’romp- 
ton, J., then continues: “The second proposition is a larger one, 
and we have to see whether there is any misdirection in that. It 
is 1 that a permanent obstruction erected on a highway, placed 
there without lawful authority, which renders the way less com
modious than before to the public, is an unlawful act and a public 
nuisance at common law; and that if the jury believed that the 
defendants placed for the purposes of profit to themselves, posts 
with the object and intention of keeping them permanently there 
in order to make a telegraphic communication between distant 
places, and did permanently keep them there, and the posts were 
of such size1 and dimensions and solidity as to obstruct and prevent 
the passage of carriages and horses or foot-passengers upon the 
parts of the highway where they stood, the jury ought to find the 
defendants guilty upon this indictment ; and that the circum
stances that the posts were not placed upon the hard or metalled 
part of the highway, or upon a * itli artificially formed uixm 
it, or that the jury might think that sufficient space for the public 
traffic remained, are immaterial circumstances as regards the legal 
right, and do not affect the right of the CYown to the verdict.’ 
That appears to us to be substantially a proper direction, because, 
in effect, it comes to this, whether there was a practical obstruc
tion to the public using the highway. All the cases cited by Mr. 
O’Malley really come to that; and it was so explained in the case 
of The Queen v. Russell (1854), 3 E. & B. 042, that what was there 
called a mathematical obstruction, as was said, 1 think by myself, 
as where children build erections upon the sand, would be an 
obstruction, but not a practical one . . . Where there is a 
practical obstruction, as I understand my brother Martin to put 
it, on a part of a highway by which the public are prevented
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from using it, that is clearly a nuisance according to all the de
finitions of the word. The learned Judg<‘ was also right in saying 
that ... it does not make! any difference that the jury 
hold that sufficient space was left.” Blackburn, J., agreed in the 
judgment, and I find no subsequent cast1 casting any doubt upon 
the law as there laid down.

The case of Itegina v. Train (1802), 31 LJ. M.C. 109, was an 
indictment against a tramway company, and it was held that the 
tramway was a nuisance, l»eing an obstruction of the ordinary 
use of the highway for carriages and horses, and that it rendered 
the highway unsafe and inconvenient in a substantial degree. 
In tliat case the defendants sought to avoid a conviction on the 
ground that what was done was a reasonable re-arrangement of 
the highway for the convenience of the public generally using 
that highway, and for the accommodation of the traffic passing 
over it. In other words, that there was such a lænefit to a large 
number of persons who would use the tramway as a mode of 
communication that, taking it altogether, it ought not to be con
sidered a nuisance, and evidence was tendered to establish that 
contention. In refusing to concede the relevancy of this evidence, 
Mr. Justice Blackburn says (p. 173): “The evidence . . . 
proposed to l>e put in . . . was ... to shew that this 
tramroad was not made for carriages which had been previously 
in use, but with the intention of using a new and substituted 
mode of carrying on the traffic in a way which it was said would 
be highly beneficial to the public. If that were the fact, and if 
it would really be beneficial to the public, I think that still the matt 
would be a nuisance as it exists at presentand the convir 
was sustained.

The case of Vernon v. Vestry of St. James Westminster, 16 
Ch.I). 449, is instructive. It was a case by the trustees under the 
will of one Pollen and others to restrain the Vestry of the Parish 
of St. James, Westminster, from erecting a public urinal in certain 
mews, situate in the parish. At p. 471, Lord Justice Lush, in 
discussing what was the state of the common law before the Act 
in question was passed, says: “It was well established at common 
law that an indictment lay against any person or body, whether 
a vestry, or the trustees of a turnpike road, or a private indivi
dual, who obstructed any part of a public highway; and it was
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not a sufficient defence that the obstruction was for a purpose 
more beneficial to the public than the use of that part of the road 
would have been. You could not divert a road so as to get rid 
of an inconvenient angle. You could not put anything whatevei 
upon the highway, and justify it by saying, ‘ It does far more good 
to the public than it does harm.’ A telegraph company could 
not lay a line of posts along a public highway without the author
ity of Parliament.” And, after dealing with an unreported east 
in which he had been engaged as counsel, he says: “I mention 
that by way of illustration to shew how strict the law was against 
the occupying by any permanent structure any part of that which 
had been dedicated to public traffic, however beneficial to the 
public such structure might be, and whatever collateral advantages 
might have accrued to the public from it The situation of the 
vestry, therefore, but for this 88th section and the other enact
ments of this Act, was this: They could not have erected any 
urinal in a public street, and this Act authorises them to do so. 
There arc other provisions of the same kind in the Act. Thus 
there is an express power (sec. 130) to erect lamp-posts anywhere 
they like in a public highway. . . . Then the 108th section, 
which I believe has turned out very useful, authorises them to 
place what are called refuges in the middle of a road. Another 
clause authorises drinking fountains. That they could not do 
without the authority of Parliament. I think that these consid
erations afford a key to the construction of this clause, and suggest 
to us what its true limitation is. The vestry are authorised to 
deprive the public of a portion of their right to traverse every 
part of the public highway in return for the accommodation which 
the vestry are authorised to give; and the section is confined 
to tliat. The intention is that, as these erections were for the 
public accommodation, the public right should be infringed to 
the extent necessary for the affording of that accommodation 
That, in my judgment, is the true scope of the Act, and the extent 
of the enactment, therefore, is to authorise the erection of these 
conveniences upon a public thoroughfare and highway, when 
public rights only would be interfered with, not necessarily in 
every place which is public—every court, or alley, or passage— 
but in places where, but for the statutory powers, the erection 
of them would have been an obstruction to the public highway, 
and an indictable offence. . . It amounts to this, that the
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vestry an* to be authorised to take away from tin* public, in return 
for the accommodation which the Act enables them to offer, part 
of the right which the public enjoyed at common law of demanding 
that every foot of a public highway should be kept open for them 
to pass over.”

Corporation of Parkdalc v. Wist, 12 App. Cas. «02, further 
illustrates the principle that any interference with a highway is 
wrongful unless done in pursuance of statutory authority. In 
that case the defendants the Corporation of Parkdale were held 
liable (not having acted under any statutory authority) as wrong
doers, for their disturbance of Queen street, Toronto, and in 
concluding his judgment Ix>rd Macnaghtcn said, at p. «Hi: “Their 

4 were asked by the appellants to express an opinion as 
to the measure of damages in case the appeal should be dismissed. 
It appears to their Lordships that as the injury committed is 
complete and of a permanent character, the respondents are 
entitled to compensation to the full extent of the injury inflicted.”

Corporation of Parkdale v. West was followed, and the same 
print; pie applied, in the case of North Shore H.W. Co. v. Pion 
(1889), 14 App. Cas. «12, which was an interference with access 
to navigable waters. The interference was held wrongful, and 
damages awarded.

The foregoing cases art; not in any way impugned or overruled 
by the decision in the case of Hex v. Bartholomew, [1908] 1 K.lt. 554. 
In that case the verdict was clearly ambiguous and the prosecu
tion had no “merits.” Lord Alverstone, C.J., in beginning his 
judgment says: “This case comes before us in an unsatisfactory 
way, and in a form which will prevent us from laying down any 
ruling which will be of any service in any subsequent case.” At 
p. 501 he says: “The finding of the jury, unexplained, seems to 
me to be open to the construction suggested by the defendant's 
counsel that it, amounted to a finding that there was no appre
ciable obstruction to any person who desired to go along or across 
the street. If that be the real meaning, it would not lie proper 
for the Judge to enter a verdict of guilty.”

In this view, it does not appear that that decision has laid down 
any new law or infringed upon the principles previously estab
lished.

In Campbell v. Paddington Corporation, [1911] 1 K.B. 8«9,

89
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A vory,at p. 87ti, says : “ As tin* wrongful act of the defendants” 
(in making an erection in the highway) "constituted a public 
nuisance, the plaintiff, having in my opinion established the fact 
1 hat she has sustained special damage over and above the general 
pub c ^convenience, has established a cause of action on this 
ground also."

In the ease of In re Tate and City of Toronto (1905), 10 O.L.R. 
901, the city corporation, in the exercise of its powers, closed a 
street called Herrick street, which ran from the east side of Manning 
avenue in an easterly direction to and across Bathurst street, the 
starting-point on Manning avenue being directly opposite the 
claimant's house. The claimant could, without using Herrick 
street, reach Bathurst street by going a comparatively short 
distance either north or south on Manning avenue from his house 
to other cross-streets. The Official Arbitrator held that the 
closing of Herrick street injuriously affected the value of the 
claiment's house, and awarded him .$200 damages. The actual 
access of the claimant to Manning avenue was not in any wax 
prejudiced or affected, but the convenience of his access to Bathurst 
street was lessened, and the distance which he had to travel to 
get there increased. The Official Arbitrator awarded t he claimant 
$200 damages, and the Court of Appeal sustained the award, 
on the principle laid down in Metropolitan Board of Works v. 
McCarthy, L.R. 7 H.L. 243.

The case of In re Tate and City of Toronto (above referred to) 
was followed by Sir William Mulock in Be Taylor and Village of 
Belle Hiver (1910), 15 O.W.H. 733, 2 O.W.N. 009. and the same 
principle1 of decision was adopted and confirmed by the Court of 
Appeal in Be Neal and Town of Port Hope (1914), 7 O.W.N. 204. 
The most recent case in our own Courts applying the same* 
principle* is Chadwick v. City of Toronto (1914), 32 O.L.R. 111.

The* erases last mentioned are not the result of an artificial e>r 
limited rule* that the stopping or lessening e)f access te» a highway 
gives a right of compensation, while other injurious effect ele>e*s not 
do so. Rathe*r, it seems to me, they are applications of the 
general principle that whereve*r the action of the municipality 
would, but for the statute, lx* wrongful, anel the claimant suffers 
special damage to his lands, compensation will be awarded.

I also refer to Bex v. Ward (1836). 4 A. A E. 384; Chamberlain
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v. West End of London and Crystal Palace B.W. Co., 2 B. A S. 
605; Beckett v. Midland H.W. Co.,, L.R. 3 ('.P. 82, at p. 99; 
Wadham v. North Eastern R.W. Co. (1884-5). 14 Q.B.I). 747, 16 
Q.B.D. 227; and Oyston v. Aberdeen District Tramways Co., 
(1897J A.C. Ill—as illustrating the principle here applicable.

But it is said that the legal rights of the municipal corporation 
have been so extended by sec. 433 of the Municipal Act that the 
api>ellants are now, as respects a highway, in the same position 
and endowed with the same rights as a private individual enjoys 
in lands owned by him in fee simple, and that the appellants are 
in the same* legal position with respect to these constructions as 
if they had acquired the lot lying south or the lot lying west of 
the respondents’ lands, and had constructed these lavatories on 
the lot so acquired. 1 am unable to agree in this view.

Section 433 of the Municipal Act is as follows: “Unless 
otherwise expressly provided, the soil and freehold of every high
way shall l>e vested in the corporation or corporations of the 
municipality or municipalities, the council or councils of which 
for the time being have jurisdiction over it under the provisions 
of this Act.”

This provision was first enacted in the same words in 3 A 4 
Geo. V. ch. 43, as sec. 433. Prior to that time, the governing 
enactments were, 3 Edw. VII. ch. 19, secs. 599 and 601, which 
are as follows:—

“599. Unless otherwise provided for, the soil and freehold of 
every highway or road altered, amended or laid out according 
to law, and every road allowance reserved under original survey 
along the bank of any stream or the shore of any lake or other 
water, shall be vested in His Majesty, His Heirs and Successors.”

“601. Every public road, street, bridge or other highway, in 
a city, township, town or village,—except any concession or other 
road therein, which has been taken and held possession of by any 
person in lieu of a street, road or highway laid out by him without 
compensation therefor,—shall be vested in the municipality, 
subject to any rights in the soil reserved by the person who laid 
out such road, street, bridge or highway.”

In England the effect of the statutory provisions is to vest in 
the municipal authority the property in the surface of the street 
or road and in so much of the actual soil below and air above as
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may reasonably he required for its control, protection, and main
tenance as a highway for the use of the public, and to this extent 
the former owner is divested of his property. Rut neither here 
nor in Kngland, during all the years that the local authorities 
have owned the surface, has it ever been held that such municipal 
ownership in the highway is an absolute beneficial ownership, 
identical with the rights of private ownership. On the contrary, 
it was said by McLean, J., in Town of Sarnia v. Great Western 
R.W. Co. (1861), 21 U.C.R. 59, at p. 62, that the property thus 
vested in the municipalities "is a qualified property, to be held 
and exercised for the benefit of the whole body of a corporation. 
. . . They so far may be said to hold the freehold, but . . . 
it is only as trustees for the public.” See also the remarks of 
Ix>rd Fitzgerald to the like effect in Chavigny de la Chevrot ire 
v. City of Montreal (1886), 12 App. ('as. 149, at p. 159.

It has at no time been suggested that the Act has absolved 
from indictment for nuisance municipal corporations liable for 
the repair and maintenance of highways, and who fail in that 
duty.

A consideration of the sections of the Municipal Act relating 
to highways (429-486) confirms the view that the municipal 
corporation are trustees for all the King’s subjects of the highway 
so vested in them, and that it remains the right of all such subjects 
to pass over the highway without obstruction, and that this right 
is paramount, and cannot be infringed, even by the municipal 
authority itself, except under express statutory powers.

I refer particularly to secs. 459, 472, 473, and 491 of the 
Municipal Act.

The right of the public to free passage over a highway is, as 1 
understand the law, substantially identical in principle with the 
right of the public to uninterrupted passage over navigable waters. 
It was originally held in Original Hartlepool Collieries Co. v. Gibb, 
5 Ch.D. 713, that a navigable river is a public highway navigable 
by all His Majesty’s subjects in a reasonable way and for a reason
able purpose, and the public right of free passage extends to the 
whole of the navigable channel, which the public are entitled 
to use as a highway whenever it suits their convenience. In 
Foreman v. Free Fishers and Dredgers of Whitstable (1869), L.R.4 
ILL. 266, it was held that the right of navigation is paramount
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to the right of property of the Crown and ils grantees in the bed 
of the river, and sueh property cannot be used in any way so as 
to derogate from or interfere with the public right of navigation.

In the case of Pamieter v. Attormy-Uencrai (1822), 10 Price 
412, it was determined that any grant by the Crown which inter
feres with the public right is void as to such parts as are open to 
such objection, if acted upon so as to effect a nuisance by working 
injury to the public right ; and in the case of Hex v. Montague 
( 1825), 4 H.&( \ 598, it was held that the public right in navigable 
waters can only be abridged by Act of Parliament or by wfit ad 
guod damnum, followed by an inquisition, or by natural causes 
such as recession of the sea, or the accumulation of soil and mud.

The principles so established with respect to navigable waters 
appear to me to apply equally to highways. Applying them to 
the facts now before us, I think that the Ontario statute vesting 
the freehold of highways in the municipal corporation does not 
confer on such municipal corporation any jurisdiction or power to 
interfere with the paramount right of the public to uninterrupted 
and unimpeded passage over such highways.

Lastly, it is said that the Legislature has conferred on municipal 
corporations a new right, namely, that of erecting lavatories in 
the public highways, without making any provisions for com
pensation for the injuries inflicted on neighbouring premises, 
and therefore that the respondents have suffered damnum sine 
injuria. But, in my opinion, the terms of sec. 325 of the Muni
cipal Act are such as to preclude the possibility of giving effect to 
any such argument. That section provides that, where land is 
injuriously affected by the exercise of any of the powers of a 
corporation under the authority of this Act, the corporation shall 
make due compensation to the owner for the land expropriated, 
or where it is injuriously affected by the exercise of such powers, 
for the damages necessarily resulting therefrom. Those words 
are manifestly applicable to the power conferred on municipal 
corporations by the Municipal Act itself to erect lavatories in 
public highways.

The principles laid down in the foregoing authorities make it 
plain that at common law, and apart from the statutory authority, 
structures such as those in question would constitute a nuisance 
for which the appellant corporation would be liable to indictment ;
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also that it would be no defence to an Indictment for such nuisance 
to shew that, although these structures constitute a nuisance to 
the highway, yet in other respects they are beneficial to the public; 
and further that it would not be a defence to shew that, though a 
part of the highway actually used by passengers is obstructed, 
sufficient available space is left to serve the requirements of 
traffic. If, in addition, 1 am right in the view taken above of the 
effect of secs. 325, 400, sub-sec. 8, and 433 of our Municipal Act. 
this appeal is reduced to very narrow limits, because the respon
dents have undoubtedly suffered particular and special damage, 
differing in quality and extent from any general inconvenience 
suffered by the public who use the h ghway.

It appears from the evidence that the selling value of the 
respondents' lands and buildings has been depreciated by the 
erection of these lavatories. I refer to the evidence of the experts 
called for the appellants, as follows:-

Mr. Ponton, at p. 136, question 17, estimates the depreciation 
in the respondents’ property at $8,000; Mr. Voucher, at p. 106, 
question 42, gives his estimate as $8,000 Mr. Fielding, at p. 103. 
question 17, makes the depreciation $0,700; and Mr. Walker, 
at p. 287, question 12, makes it $5,500. Needless to say, the 
experts for the respondents (claimants) estimate the depreciation 
at much higher figures. The witnesses are therefore unanimous 
that there has resulted to this property, from the act of the ap
pellants, damages of an appreciable and extensive character.

The result is that, but for the statute, the respondents would 
have been entitled to maintain an action for the damages so 
occasioned to their lands by the appellants: Chamberlain v. West 
End of London and Crystal Palace AMI*. Co., 2 R. & S. 005, 017; 
Beckett v. Midland It.W. Co., L.R. 3 C.P. 82; Metropolitan Board 
of Works v. McCarthy, L.R. 7 ILL. 243; Caledonian It.W. Co. v. 
Walker’s Trustees (1882), 7 App. Cas. 250 : Itegina v. Malcolm 
IVI . 2 < an Ex. < IL 267.

Where the lands of the respondents have been so. seriously 
and permanently depreciated in value, it seems to me idle to say 
that the respondents have not been injuriously affected by the 
erection of these lavatories; and the fact that the injury is done 
by a municipal authority acting in the general interest of the 
community, and not by a tramway or other company operated
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for its own gain, makes no difference in the rights of the person 
whose property is injuriously affected. The statutes have pro
vided in the same way in I Kith cases that the person so injuriously 
affected shall receive compensation.

For these reasons, it appears to me that the claim comes 
within the provisions of sec. 437 of the Municipal Act, and that the 
respondents are entitled to the compensation which has been 
awarded them by the arbitrator.

My conclusions, therefore, are: that the appellants, having 
erected the construction in question on a public highway, and 
having thereby lessened the present selling value of the respon
dents’ lands, have subjected themselves to liability for compen
sation; that, in so doing, they are not in the same legal jxisition 
as if they had erected these lavatories on lands which did not form 
a part of a public highway; and the fact that the freehold of the 
highway is vested in the appellants does not, in my opinion, 
affect these conclusions.

I should add that, in the view which I have taken of this matter, 
1 have not overlooked the several subordinate claims for damages 
put forward by the respondents : (1) interference with access; (2) 
nuisance from smells and smoke; (3) damage from seepage of 
water.

Evidence regarding them was properly received and considered 
in estimating the quantum of damage, and I do not wish to suggest 
that each of them might not found a legal claim. But, iiv dis
cussing the question of legal liability, these three phases of the 
question seem to me to be incidental and collateral to the broader 
basis of liability indicated alxwe. The appellants have done 
an act which, but for the statute, would be illegal. That illegal 
act has lessened the value of t he respondents’ lands—it matters 
not whether by destroying access, by seepage, by smoke and smell, 
or by what cause soever. The only relevant consideration is 
that, whatever be the means, the appellants have injuriously 
affected the respondents’ land.

Two further questions arising under the appeal of the city 
corporation remain to be considered :—

(1) Are the damages ($1,200) allowed by the arbitrator in 
respect of “seepage,” damages caused by negligence and not such 
as necessarily arise out of the acts of the apjiellants?
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(2) Is the claim of the respondents unenforceable because the 
“access” to their premises is not substantially interfered with?

As I have already indicated, it appears to me that both these 
questions are merged in the broader question already dealt with, 
namely, has the marketable value of the lands in question been 
lessened by the construction of these lavatories? Hut, in ease 
that view is not maintained, it may be well to state the opinion 
which I entertain regarding these two questions.

On the first question it has been determined that compensation 
is granted only for that which is done under the Act. For wrongs 
done outside the Act, the common law right of action exists and 
must be resorted to: Imperial Gas Light and Coke Co. v. Hrondhenf 
(1859), 7 H.L.C. (WO, at p. 012.

The damages for which compensation is given must be such 
as necessarily result from the exercise of the powers of the cor
poration, and therefore are not such as arise1 from negligence in 
doing the work : per Osler, J.A., in McGarveg v. Town of Strathroy 
(1885), 10 A lt. 631, at p. 038.

This law is clear and unquestioned: but, in my opinion, it 
does not apply to the facts of this case. If the municipal corpora
tion adopt a reasonable scheme and carry it out, persons injur
iously affected are entitled to compensation in the amount of 
damage's necessarily resulting from the work se> done, even if the 
municipal corporation by doing the* work in a more expensive 
manner or by aeleling other improvements might have lesseneel the 
eiamage. Nonfeasance is not negligence- or a wremg. Te> refuse 
compensation because in theory some more elaborate e»r complete 
scheme might have been adopted by the municipality to obviate 
the difficulty, wemlel, in my opinion, impose on claimants an in
tolerable burden in establishing their case, and is not required by 
the statute or by the decisions.

I think that the; facts of this case bring it within the category 
just suggested. Possibly the appellants might have done some 
additional thing which would have obviated this seepage, but 
they have not done so. What they have done was warranted 
by the statute, and no evidence has been adduced to shew that 
what was done was negligently carried out.

The second point does not, in my opinion, arise under the facts 
of this case. The actual access from the respondents’ premises
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to the highway remains complete and continuous, exactly as before 
the construction. What has t>een done is to interfere with the 
highway at a point 8 or 10 feet away from the respondents’ lands, 
and the sole question that arises is, whether the value of the 
respondents’ lands has been injuriously affected by such con
struction.

The cases of McCarthy v. Village of Oshawa, 19 U.C.R. 245, 
Williams v. City of Cortland, 19 S.C'.R. 159, and Donaldson v. 
Township of Dereham, 10 O.W.R. 220, were cases of actions against 
municipal corporations for damages arising out of the failure by 
the defendants to provide and maintain on the highway adequate 
and suitable conveniences so as to facilitate the ready and safe 
access of the plaintiffs to the highway. It was held in the first 
two cases that no obligation to provide such artificial means of 
access was imposed on the munieipalitites, and the last case went 
off on other grounds, so that the point was not determined.

But nothing appears in any of these cases to negative the right 
of a land-owner, whose access to his lands is impaired, to recover 
compensation for such injurious effect; and, if it were necessary 
to determine the question, I should be of opinion that if in any 
degree whatever the municipality lessens a land-owner’s access 
to the highway, he is entitled to maintain a claim for compensation, 
though in many cases the damages might be merely nominal, 
depending as they must in each case on the extent of the inter
ference.

With res|x»ct to the cross-appeal by the claimants, recent 
decisions of our higher Courts have indicated a great reluctance 
to increase the amount of any award. In the present case, the 
arbitrator is a man of great experience, particularly in regard to 
the value of properties in the city of Toronto and damages of the 
character of those here in question. He is also an officer of un
limited patience and thoroughness in investigating all matters 
that come before him; and no sufficient case has, in my opinion, 
been made by the appellants for increasing the present award. 
For this reason, I am of opinion that the amount awarded by him 
ought not to be interfered with, and I would therefore dismiss the 
appeal and the cross-appeal, both with costs.

The Court being divided as to the main appeul, 
both appeals were dismissed with costs.



29 D.L.R.I Dominion Law Reports.

McLeod v. sault ste. marie public school board.
(tnlario Su/trente Court. Appt Hale Dirision, Meredith, C.J.O., and M tularin, 

Magee and Ilodgin*, JJ.A. April S, 191(1.
1. Contracts (§ II I) 4 185)- Rkjiit of building contractor to EX

CAVATED MATERIALS CONVERSION.
I ulr.-s the right is estuhlislieil by custom or usage, or is -leducible 

from the owner's intention of abandonment, a building contract does 
not imply a right on tin* part of the contractor to appropriate excavated 
materials to his own use.

2. Contracts (§ IV C 2 350) Sufficiency ok performance Xi.terna-
T1VE METHODS OF PKRKORMINC WORK.

A stipulation in a building contract, that the footings should be sunk 
to hard bearings, and in ease where sloping rock beds are encountered 
the same must be levelled, affords an alternative method of {icrfurming 
the contract, which may be done by levelling, where rock is struck, to 
answer the pur|>ose of footings.

3. Costs (§ I 2d) Successful counterclaim for tori Waiver.
The defendant’s right to the costs of a successful counterclaim for 

conversion is not waived by adoption of the amount for which the 
converted materials were sold as a measure of damages.

)Editor’s Note. Meredith, C.J.O., dissented as t > the first pro|M>- 
sition, but otherwise concurred in tls* judgment.]

Appeal from the judgment of Britton, J. Affirmed, except 
as to costs.

The judgment appealed from is as follows:
The plaintiffs are contractors doing business at Sault Ste. 

Marie, and they had a contract with the defendants for the 
erection of a large public school building ; the contract price being 
$46,300. There were some extras, but comparatively a small 
amount, considering the amount expended.

The plaintiffs’ claim is for balance upon contract price, for 
extras, and for damages caused by stoppage, for a time, of the 
work, owing to alleged non-performance by the defendants of 
their part of the contract .

The defemlants deny liability for some of the items charged, 
allege a short credit by the plaintiffs for work omitted by reason 
of changes as the work progressed ; and they put in a counter
claim for stone taken from the defendants’ land and sold without 
the consent of the defendants. These claims will be dealt with 
item by item as put forward by the respective parties.

Although the defemlants contended that some- of the matters 
in controversy were wholly for the architects, no objection was 
taken to my jurisdiction to try the case ; and the case was fully 
tried out.

The work was done under the supervision of the defendants’ 
architects, Moran & McPhail, who had prepared plans and
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specifications and detailed drawings. The plaintiffs tendered for 
the work, and their tender was accepted. The tender and accept
ance of it—the specifications being made part of the contract— 
would in themselves make a complete contract between the parties. 
Then; was, however, a formal contract drawn up. It was called 
“Architects’ Contract,” drawn up in duplicate, and signed by" 
the plaintiffs—one copy dated the 1st April, 1912, and one dated 
the 1st September, 1912. It was never signed or sealed by the 
defendants, nor was one copy of it, as signed by the plaintiffs, 
delivered to the plaintiffs; but the plaintiffs commenced and 
continued the work as if contract signed, sealed, and delivered. 
The contract lias been executed. The plaintiffs contend that 
they did the work in good faith, assuming tliat the “Architects’ 
Contract” was the same as embodied in the plans and specifica
tions; but, if any difference, they decline to be bound by the 
“Architects’ Contract,” so far as there may be any difference 
between the real contract and the one written out.

The plaintiffs should, before signing, have satisfied themselves 
that the “Architects’ Contract” was right, and they must now 
be bound by what they have signed except where differing from 
specifications. The specifications may be looked at as an aid to 
interpreting the “Architects’ Contract.” If they differ from 
the printed form of contract, the specifications should govern.

The contract price is admitted to be.............$46,300.00
Extras, or rather extra contract work, are 

admitted to the extent of.......................... 792.00

Making............................................................$47,092.00
Payments on account are admitted to the 

extent of...................................................... 46,530.33

Balance............................................................ $561.67
The plaintiffs claim extras under account of small items 

making in all $77.42. The defendants admit that all of these 
were done, but dispute the amount for changing wood lath to 
metal lath in Kindergarten room, charged at $56.47. They 
admit this at $40 and dispute $16.47. The matter is a small one. 
Upon the evidence, the plaintiffs are entitled to that $56.47, so 
there should be a debit to the defendants of the whole of the claim 
of $77.42, making a total of $639.09, as claimed by the plaintiffs



29 D.L.R.j Dominion Law Reports.

The $50.47 was paid in good faith by the plaintiffs—no pre
tence that the plaintiffs—or the person doing the work—were 
dealing unjustly. The fact that the amount was paid is no 
reason why the plaintiffs should get the allowance ; but, on the 
other hand, when no wrong is intended, the full payment of that 
amount is as good evidence of value as is the statement of another 
that he would have? done the work for $10.47 less. The plaintiffs 
did not know this.

The next three sums claimed by the plaintiffs are claims 
because of and resulting from stoppage of work for a time, so 
that the plaintiffs were compelled to work at a later season, and 
so lost these moneys by the increase in wages and cost of materials.

Increase in carpenter work.................................. $ 77.84
Cost of lumber...................................................... 58.41
Cost of glass.......................................................... 253.87

$390.12
The plaintiffs lost money, and perhaps to the full extent 

claimed ; but I am unable, upon the evidence, to find the defen
dants responsible therefor. The plaintiffs gave no specific notice 
of their intention. The defendants did not order a stoppage either 
all or in part. Without any analysis of or further reference to 
the evidence upon that point, I can only say that it does not war
rant my finding in the plaintiffs’ favour.

The next item is that of payment to William Don as watch
man. The measure of damages in case* of liability for this would 
not be the wages of a watchman. If the defendants are liable, 
single bond doors or reasonable cost for closing up would be 
more like it. But, looking at the contract and specifications, 
it will be found that all structural hardware to be used on the work 
was to be furnished by the contractors. It was stated and not 
denied that the necessity for a watchman arose because they had 
not furnished the hardware. A matter of that kind could and 
should have been adjusted by a few minutes’ conversat ion between 
one of the plaintiffs and the architects. The liability for the 
wages of the watchman has not been established, and the plain
tiffs cannot recover for the $57.

The next item of $161.82 must share the same fate. The 
specifications say that W'here for any cause the work is suspended 
the contractor shall protect the work. To allow this item, the
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__ evidence must be satisfactory that the stoppage in the work
8- C. was caused by the defendants; there is not sufficient evidence to

McLeod warrant that conclusion. This item must be disallowed.
Sault The next item is a small one of only $48.30 for interest on

s-MAltlB delayed progress certificates. This was, upon the argument, 
School admitted. The $48.39 will be allowed to the plaintiffs.

If there was nothing further in the case, the defendants would 
owe to the plaintiffs the sum of $087.48, for which the plaintiffs 
will have judgment ; but the defendants counterclaim for four 
items: (1) that the plaintiffs should make good to the defendants 
for the saving to the plaintiffs in not putting in concrete footings 
to the walls of the school building. The saving is estimated at 
$000. The onus is upon the defendants to shew that they art' 
entitled to have that amount deducted from the plaintiffs' contract 
price. They have not satisfied the onus; but, on the contrary, 
it is clearly established that the plaintiffs are not liable for that 
sum or any sum in regard to that saving. This contract was a 
lump siun for the whole building. It is true that the plaintiffs 
were required to price out for the different trades; that was, 
properly enough, asked for by the architects, to enable them to 
compare it with their own estimate, having agreed as to which 
tenders should be accepted; but the plaintiffs took their own 
risk, as did the defendants, as to whether the plaintiffs’ estimates 
for material and labour were correct or not. The plaintiffs 
found a rock foundation, a firm foundation, and so did not require 
the concrete footings. It seems to me no argument to say that 
the architects could compel the plaintiffs to put in a concrete 
foundation instead of using the better rock foundation. Suppose 
the plaintiffs found quick-sand, so that the concrete foundations 
would have cost double the amount estimated, would the defen
dants have allowed for this extra cost? They certainly would 
not, and they could not be compelled to do so. The specifications 
appear to me to settle this point beyond reasonable controversy 
under the head of “excavations:” “All excavating for wall foot
ings to be sunk to hard bearing bottoms, and in cases where sloping 
rock beds are encountered, the same must be levelled"—levelled, 
of course, in lieu of concrete footings.

A question arose about this item, as the work progressed, 
between the plaintiffs and the architects. The arcliitects put in
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a mild or qualified claim. The plaintiffs refused to recognise it. 
Tint work went on, the architects certified, and no more was heard 
of it until after disputes about other matters.

A. C. McLeod, one of the plaintiffs, who gave evidence at the 
trial, appeared to be a fair and candid witness. He said that, 
although there was a saving in expense of walls and wall footings 
in finding a rock foundation so near to the surface, there was to 
some extent a corresponding loss in having a much larger quantity 
of rock excavation for the lower rooms of the building.

This omission of the footings was not such a change as to 
addition to or reduction of cost as was provided for in t he specifi
cations—no change such as increasing or reducing size or number 
of rooms or storeys or anything in the structure. The plaintiffs 
should not be charged with this item.

As to the stone taken from the defendants’ land in excavating 
for the building, that was the property of the defendants. The 
plaintiffs would become entitled to it by contract, express or 
implied. Such a contract might be established by custom or 
usage, but such would have to be established as known to the 
defendants or notorious in the place where the work was being 
done. No such evidence was given.

The defendants wanted the stone; the architects claimed it 
for the defendants; so the plaintiffs must pay. The proof is 
only by admissions of the plaintiffs, and is to the extent of-

177 loads at 85 cents.............. *............................ $150.45
22 “ " $1.00......................................................................... 22.00

$172.45
The sum of $50 is claimed by reason of alleged reduction in 

cost of dealing with the wing of the old building. The. original 
plan was to use the space occupied by the wing for part of the 
new building. The plan was changed, and so the wing was not 
torn down; and the defendants say that the plaintiffs could do 
the work at less net cost; and, as there would have been a loss 
anyway in tearing down the .wing, the plaintiffs would have lost 
less by $50 than if the* original plan had been adhered to.

That has not been made out. By the specifications the 
materials, except radiators and piping, were to belong to the 
contractors. It cannot be told whether the plaintiffs would

fifi5
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ONT. have made or lost by not getting the materials. Then, had the
S. C. wing been torn down and the? new building in part been placed

McLeod upon the site of the wing, the plaintiffs could and would have had 
the benefit of the cellar—or excavated part of the old—for the

Ste. Marie It has not been proved that the plaintiffs saved anything, 
(‘veil if this alteration was one within the meaning of the specifi
cations that the plaintiffs were bound to have dealt with, as to 
profit or loss.

By this change of the front of the new building the whole 
scheme was changed, and the defendants present no material 
to shew the architects’ computations by which the plaintiffs 
are sought to be made liable. The defendants’ counsel, in his 
argument in writing, stated that it is now for the Court; and, that 
being so, my decision is that the plaintiffs are not liable for that 
item.

The item for not taking proper care of the lock, by which 
there was a loss to the defendants of $15, has not been satisfac
torily proved. If the damage to the lock or other hardware 
happened after it was put in place by the plaintiffs, they would 
not be liable unless through their negligence or wilful act. It is 
common knowledge that the more expensive locks will sometimes, 
without apparent cause, get out of working order. Whether that 
was so or not in the present case I do not know; but, upon the 
evidence, I am not able to find the* plaintiffs liable1.

The remaining item is neglect to paint the name over the door 
the same colour as other painted work. This is a very small 
matter; but the plaintiffs did not have that work done1. The 
cost, charged at $6, was not objected to, so that will be allowed 
to the defendants on their counterclaim.

Speaking of this whole case only from the evidence, it seems 
to me regrettable that litigation was necessary. The work was 
well done, with comparatively little friction. The only complaint 
as work progressed arose out of the plaintiffs’ delay, by which, 
no doubt, the plaintiffs lost mort1 than the defendants.

The result of my findings is, that there will be judgment for 
the plaintiffs for $(>87.48, made up as follows:—

As above...............................................................  $ 639.09
48.39

$ 087.48
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and judgment for the defendants (plaintiffs in counterclaim) for 
$178.45, made up:—

ONT.

8. C.

Stone... 
Painting

$ 172.45
6.00

Board.
Each judgment will be with costs, on the scale of the Supreme

$ 178.45 SikMakik

Court of Ontario. IIOARD
II. S. While, for defendants.
A. 11'. Anglin, K.O., for plaintiffs.
Hodgins, J.A.:—Roth parties appeal from the judgment Rod*»»,j a. 

of Britton, J., on various items. These were all dis- 
posed of at the hearing adversely to the party appealing, except 
three. These were : (1) (plaintiffs’ appeal), $172, value of stone 
removed by the plaintiffs, but allowed to the defendants as 
belonging to them, though taken out by the plaintiffs when they 
were; excavating for the foundation and sold as being their own 
property ; (2) (defendants’ appeal), $600, claimed by the defen
dants as an allowance against the contract price due to the absence 
of concrete footings. Those footings were not put in, as a firm 
liottom of rock was struck, which was levelled instead; (3) (defen
dants’ appeal, by leave), the costs of the defendants’ counterclaim, 
which were not allowed, their demand being treated as a matter 
of set-off.

As to (1), there is no custom or usage proved, and there is 
nothing in the evidence nor in the contract or specifications 
which throws much light on this matter. By the specifications 
the contractors are to keep trimmed up in piles all materials de
livered to the work “and all refuse, rubbish, and other materials 
not removed.” Theyarc also to“ excavate all cellars and basements, 
walls ... to full depths etc. If blasting is found necessary 
for the removal of rock the same must be done under their personal 
superintendence . . .” “The earth from all excavations
shall be roughly levelled where directed over school property.”

These provisions give little assistance in determining the 
intention of the parties. The earth is certainly to remain the 
property of the owner of the soil, and the only other provision is 
the ambiguous one first quoted in reference to piling on the 
ground of “other materials not removed.”

In Halsbury’s-I^aws of England, vol. 3, p. 187, the law is thus 
stated: “The builder, in the1 absence of express stipulation to the
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contrary, lias a general right to dig the foundation of the building 
and to convert to his own use the materials dug out, provided that 
they are ordinary materials and not such things as antiquities 
etc.”

In the Cyclopaedia of Law and Procedure, vol. Ü, p. 53, it is 
said that “a contract to excavate land for the erection of a building 
thereon does not imply that the title to valuable material re
moved in performing the contract is transferred to the builder.”

The English statement is founded upon two cases of building 
leases. The earlier of these is Robinson v. Milne, 53 L.J. Ch. 
1070. In it North, J., expresses his own opinion (p. 1072) that 
“the right to build carries with it the right to dig the necessary 
foundations and convert the materials dug out;” but he limits 
this to the cast* of some definite building to be erected.

In Elwes v. Rrigg (ins Co., 33 Ch. 1). 502, Chitty, J. (p. 509), 
considers that the approval of plans for a wall and gasometer, 
which the lessees were to erect under the lease, amounted to a 
license to make the excavations; and that, in the circumstances, 
there being no provision as to the ownership of the soil excavated, 
permission to dispose1 of it ought to be implied. The circumstances 
mentioned by him were the1 depth of the excavation and the un
likelihood that the quantity of soil taken out was to be piled upon 
other parts of the small plot of land.

This last decision, or opinion, is more in line with the principle 
indicated in the judgment in Long Island Contracting and Supply 
Co. v. City of New York, 204 N.Y. 73, where the Court of Appeals 
consider^ that the requirement that the cont ractor should remove 
the surplus earth, with no reservation of title to the owner, implied 
that the contractor could do as he liked with it. The earlier 
case of Jones v. Wick (1894), 62 N.Y. St. Repr. 520, is decided 
practically on the same principle, that intent by the owner to 
abandon must be shewn.

There is here no express permission or direction to the con
tractor to remove what he excavated, and there are two provisions 
looking somewhat the other way. The earth is to be spread on 
the owner’s land, and the other material not removed is to be piled 
on the ground. It is sufficient, however, in order to defeat the 
contractors’ claim, if there is nothing from which a reasonable 
implication might arise tliat conversion of the shale was author
ised. I do not find anything in the circumstances which would
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warrant such an implication. It is always easy to provide in 
the contract for the ownership of excavated material ; and, where 
this is not done, and no abandonment of it by the owner can fairly 
be implied, it seems reasonable to leave the title where it belonged.

The appeal on this ground should be dismissed.
As to No. 2, the contract requires that the footings should 

be sunk to “hard bearing bottoms, and in cases where sloping 
rock beds are encountered the same must be levelled.” Tin* view of 
the leanusl trial Judge is, that this allows an alternative method 
of performing the contract, and that the expense of doing what was 
done might fairly be set off against the suggested saving of cost. 
I do not see how this can be reversed. The admission that the 
saving by reason of not laying concrete might reasonably be 
stated at $600 is qualified more than once by claims for addit ional 
expense owing to the cost of cutting the rock down to the requisite 
depth.

1 think the appeal on this ground likewise fails.
(3) As to the costs of the counterclaim ; the defendants should 

have been allowed these, on the District Court scale, as the con
version of the stone was a tort, and the defendants do not waive 
it by adopting ns the measure of their damages the amount for 
which it was sold. The price was good evidence of their damage.

As to the costs of the appeals, each side should boar its own. 
The judgment will standi save as varied as to the costs of the 
defendants’ counterclaim.

Maclaren and Magee, JJ.A., concurred.
Meredith, C.J.O.:—I agree with the opinion of my brother 

Hodgins as to the disposit ion which should be made of the appeal 
as to the claim for a deduction of 8000 from the price agreed to 
be paid for the work because concrete footings were not put in 
by the respondents.

I am unable to agree with his conclusion as to the counter
claim for the value of the shale taken out in making the excava
tion for the building.

In considering what meaning should be given to the provision 
of the specifications as to keeping trimmed up in piles all materials 
delivered to the work and all refuse, rubbish, and other materials 
not removed, to which my brother Hodgins ^refers, it is necessary 
to look at some other provisions of the specifications. By oik?
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of them the contractors are required promptly to remove all mate
rials rejected and all rubbish; and, in view of these provisions, 
the meaning of the words which require the trimming up in piles, 
except in so far as they refer to materials delivered to the work, 
was to require the contractors to trim up in piles the rubbish and 
rejected materials pending their removal. That this must be 
what is meant is, I think, manifest. The contractor had no 
right to leave the rejected materials or the rubbish; all of these 
they were bound to remove; but it was no doubt recognised that, 
although they were bound to remove them promptly, some1 time 
would elapse before1 tliat would be done, and the provision as to 
piling them up was intended to provide* for what the contractors 
shoulel be bound to do pe-nding their removal. Then, too. 
“materials” cannot have been intendeel to apply to what shoulel 
be taken out in making the excavation.

The word is used twice in the provision as to piling, and again 
in the provision as to removing rejected materials; and, in my 
opinion, it was always useel in the same sense, i.e., as meaning 
materials brought on the ground for use in the construction of 
the building. Besides this, there is a clause which deals with 
what is taken out in making the excavation, and it provides that 
“the earth from all excavations shall be roughly levelled where 
directed over school property.” If, however, the word “materials,” 
as used in the piling provision, includes materials dug out in the 
course of excavating, the case for the contractors is, I think, 
strengthened. “Removed," as used in that provision, means 
removed from the premises on which the building was to be erected : 
and the fair inference from this would be that the contractors were 
to be entitled, if they chose to do so, to remove from the premise s 
what was dug in the course of excavating, except what they were 
required, by the provision I have quoted, to level roughly over the 
school property.

Assuming, however, tliat the provision as to piling does not 
apply to the materials dug out in the course of excavating, tin 
proper inference to be drawn from the specifications is, I think, 
tliat the contractors were to be entitled to all that was dug out in 
the course of excavat ing, except the earth, which they were to level 
roughly. Ex hypothesi, there is no provision for piling it. It is 
not included in the provision as to levelling, and it follows that
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the only thing that the parties could have contemplated was the 
lemoval of it by the contractors from the school premises. Every 
one knew that shale would or might be met with in excavating 
for the foundations of the building; and. that being present to 
the minds of the contracting parties and to the School Board’s 
architect, it is significant that, while the specifications provide 
for what was to be done with the earth, they make no provision 
as to the disposition to be made of the shale, and it is therefore 
not an unreasonable inference that it was intended that the 
contractors should have the right to the shale.

There appears to be a difference between the views of the 
English Courts and those of the American Courts as to the right 
to the spoil where there is no express provision as to what is to 
be done with it. In the view of the English Courts, it primA facie 
belongs to the contractor. The American Courts take the op
posite view, and hold that in order to entitle the contractor to 
the spoil it must appear from the terms of the contract that, the 
land-owner intended to abandon it to the contractor. We may, 
I think, safely adopt the view of the English Courts and the 
statement of the law in the third volume of Halsbury’s Laws of 
England, p. 187, which my brother Hodgins quotes.

I would, for these reasons, allow the appeal of the plaintiffs* 
as to the stone, with costs.

Appeal dismissed (except as to the costs);
Meredith, C.J.O., dissenting in part

REX v. FARRELL.

Ontario Su/treme Court, Meredithi ('.J.O., Oarrow, Madaren, Magee ■ 
and llodginx, JJ.A. March 2ft, 1916.

Seduction (§ II—7)—Several offence»—Corroboration—Relevancy of 
evidence—Previous unciiahtity—Burden of proof.

In ii prosecution for having had illicit connection with a girl of prev
ious chaste character (1) the onus of proving unchastity is on the defen
dant, (2) the girl’s admission of carnal connection with the defendant on 
a previous occasion is not necessarily binding upon the trial Judge, and 
(3) evidence of occurrences on an occasion subsequent to the offence 
charged is not receivable as corrolwirat ion.

The charge against the defendant was, that he, on or about 
the 15th December, 1914, at the city of Kingston, in the county 
of Frontenac, did have illicit connection with one Florence Gibb,
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a girl of previously chaste character, of or above the age of fourteen 
years and under the age of sixteen years, and further that, at 
the said city, in or about the month of May, 1915, he did have 
illicit connection with the said Florence Gibb described as before.

The defendant, on the 29th November, 1915, came for trial 
before the Judge of the County Court of the County of Frontenac, 
in the County Court Judge's Criminal Court, without a jury, 
upon his election and consent to be so tried, upon the above 
charge, and pleaded “not guilty."

The defendant was found guilty upon the second count, but 
acquitted on the first count; and the learned County Court 
Judge stated a case for the opinion of the Court of Appeal. The 
stated case, after setting out the accusation as above, was as 
follows :—

“At the trial, the Crown offered, in corroboration of the 
evidence of the said Florence Gibb that the prisoner had illicit 
connection with her on or about the 15th December, 1914, as 
charged in the first count, evidence that in May, 1915, the prisoner 
had gone to the bed-room of the said Florence Gibb, where she 
was in bed with another young girl called Nellie lladwell, and 
had got into bed with them and stayed from about 1 a.m. until 
5 a.m., the said Florence Gibb swearing that during that time 
he had carnal connection with her, and the said Nellie Rad well 
swearing that she turned her back and did not know what occurred, 
but felt the bed shaking.

“I held that this evidence of what occurred in May was 
not admissible, and acquitted the prisoner on the ground that 
there was no corroborative evidence as required by section 1002 
of the Criminal Code.

“At the request of the Crown, I reserved for the opinion of the 
Court of Appeal the question as to whether I was right as a 
matter of law in rejecting the above as corroborative evidence.

“On the second count, 1 found the prisoner ‘guilty’ on the 
evidence of Florence Gibb, corroborated, as I held, by the evidence 
of Nellie Radwell as to what she swore occurred on the night in 
question, and strengthened, as I believed, by the admissions of 
the prisoner when sworn on his own behalf.

“I held that the evidence did not establish, as required by 
section 210 of the Criminal Code, that Florence Gibb was in May 
of previously unchaste character.
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“The defence; contended that Florence Gibb, having sworn ONTl 
to having had carnal connection with the prisoner in December, 8. C. 
1914, established conclusively that she was not of previously pKX 
chaste character in May, 1915. „ 11' ARRKLL.

“I thought, as she was under the influence of liquor on the 
night in December, she might be mistaken as to what occurred; 
and, if not, that, being under the influence of liquor, and this 
being the only previous act of carnal connection alleged, I was 
not bound to accept it as necessarily proving previously unchaste 
character.

“At the request of the defence, I reserved for the opinion of 
the Court of Appeal the question whether I was at liberty to 
hold that Florence Gibb was not proved to be a girl of previously 
unchaste character in May, notwithstanding her evidence that 
she had previously in December had carnal connection with the 
prisoner.

“Annexed is a copy of my notes of evidence, taken at the 
trial.”

The following sections of the Criminal Code, Il.S.C. 1906, 
ch. 146, may be referred to:—

210. The burden of proof of previous unchastity on the part 
of the girl or woman under the three next succeeding sections 
shall be upon the accused.

211. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who seduces or has illicit connection 
with any girl of previously chaste character, of or above the age 
of fourteen years and under the age of sixteen years.

1002. No person accused of any offence under any of the 
hereunder mentioned sections shall be convicted upon the evidence 
of one witness, unless such witness is corroborated in some material 
particular by evidence implicating the accused:—

* * * *
(c) Offences under Part V., sections 211 to 220 inclusive.
T. J. Rigney, for the prisoner.
Eduard Bayhj, K.C., for the Attorney-General for Ontario.
The judgment of the Court was delivered by
Meredith, C.J.O.:—Case stated by the Judge of the County Meredith.c.j.o. 

Court of the County of Frontenac.
The prisoner was tried at the County Judge’s Criminal Court
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__ ’ of the County of Frontenac on two charges for offences under sec. 
S. C. 211 of the Criminal Code; the first of which was alleged to have 
l<KX been committed on the 15th December, 1914, and the second in 

ah'rhi or about the month of May following.
irri, The prosecutrix was examined as a witness, and testified that

iditn.L. j.i >.
the prisoner had sexual intercourse with her on both of these 
dates. This was denied by the prisoner, and his evidence as to 
the first occasion was corroborated by other witnesses. The 
prisoner was acquitted on the first and convicted on the second 
charge.

At the trial, counsel for the Crown contended that the evi
dence of the prosecutrix as to the first offence charged was cor
roborated in a material particular by the evidence which was given 
of the prisoner having committed the second offence charged, 
but the learned Judge refused to give effect to the contention; 
and it was contended by counsel for the prisoner that, as the pro
secutrix had testified that there had been sexual intercourse 
between her and the prisoner on the 15th December, 1914, the 
burden of proof of her previous unchastity was, in respect of 
the second charge, satisfied, and the prisoner should have been 
acquitted on that charge.

Both of these questions are now presented for the opinion of 
the Court in the stated case. Upon the owning of the appeal, 
counsel for the Crown stated to the Court that he could not 
support the contention that was put forward by the counsel 
for the Crown at the trial as to corroboration ; and, as we agree 
that it cannot be supported, the first question must be answered 
in the affirmative.

It does not necessarily follow that, because the prosecutrix 
. testified that she had had sexual intercourse with the prisoner in 

the previous December, the Judge was bound to find as to the 
second charge that she was not of previously chaste character.

Dealing with that question, the learned Judge said: “I 
thought, as she was under the influence of liquor on the night in 
December, she might be mistaken as to what occurred; and, if 
not, being under the influence of liquor, and this being the only 
previous act of carnal connection alleged, I was not bound to accept 
it as necessarily proving previously unchaste character.”

I agree with that view; and, in addition to what is there said,
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I may point out that it would bo an extraordinary result if the 
prisoner, having secured his acquittal on the first charge on the 
strength of his denial that he had sexual intercourse with the 
prosecutrix on the 15th December, 1914, should be entitled to 
be acquitted as to the second charge on the ground that h had 
proved the unchastity of the prosecutrix because of the very act 
of intercourse which he testified had never taken place.

Then; is another point to be considered. It was argued by 
counsel for the prisoner that the prosecutrix on her examination 
at the trial testified that there had been sexual intercourse between 
her and the; prisoner on several occasions between the 15th 
December, 1914, and tlx; following May. This contention is 
based upon the following passage from the Judge’s notes of the 
evidence of the prosecutrix: “Farrell had connection with me, 
that was the first time, after that there were other occasions.”
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1 do not think that this contention can be raised by the pris
oner, in view of the form of the question submitted in the stated 
case; but, if it were open, I do not think that we should treat 
this testimony as necessarily referring to occasions before; the 
month of May, 1915. The learned Judge did not so understand 
it. He says that “the defence contended that Florence Gibb, 
having sworn to having had carnal connection with the prisoner 
in December, 1914, established conclusively that she was not of 
previously chaste; character in May, 1915.” And in the passage 
I before quoted he refers to “the night in December . . .
being the only previous act of carnal connection alle;ge;el.”

The passage in the evidence which is relied on by the prisoner 
to establish previous unchastity is, at the most, of doubtful 
meaning; and, the onus of proving previous unchastity being 
upon the prisoner, he cannot complain because the Judge did 
not give to the words used by the prosecutrix the meaning for 
which the prisoner contends, if, as I think, it was open to the 
Judge to treat them, as he did, as meaning what he in effect says 
in his statement of the case they actually meant.

The evidence was not taken down in shorthand, but mere 
notes of it were; made by the Judge, and he should be, I think, 
the best interpreter of them. Moreover, the interpretation he 
put upon them appears to have been the same as that put upon 
them by the prisoner’s counsel, if the statement of his contention
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at the trial was what the learned Judge says, and we must take 
it correctly, says, it was.

The second question, as I understand it, is confined to the 
single point whether or not the testimony of the prosecutrix that 
the prisoner had carnal intercourse with her on the 15th December, 
1914, made it incumbent on the Judge to find that she was not as 
res]xicts the second charge of previously chaste character.

If the question to he determined was, whether or not upon 
the whole evidence the prosecutrix was proved to be not of 
previous chaste character, my conclusion might be different.

The second question should be answered in the affirmative.

SASK. ARMOUR v. CITY OF REGINA.
S ( • Saskatchewan Su/nreme Court, Fiwooil, J. December 31, 1915.

Ml NICIPAL CORPORATIONS (§ 11 A 1 165)—LIABILITY FOR DAMAGES
Public work authorised by statute Remedies.

The fact that the Municipal Public Works Act (R.S.S. 1906, oh. 91) 
gives the city power to construct certain work therein mentioned in the 
nature of public utilities,does not preclude the corporation from construct
ing a subway under the Cities Act (R.S.S. eh. 84, sec. 184), which is 
an altogether different class of work; an individual suffering special injury 
by reason of the construction thereof, done in a projter manner and under 
statutory authority, cannot maintain an action therefor, but his only 
remedy is the one provided bv the statute. The plaintiff is entitled 
to amend his claim to establish his right to an action for damages instead 
of arbitration under the statute.

Statement. Action for damages in consequence of the construction of a 
subway.

P. M. Anderson, for plaintiff.
J. A. Allan, K.C., and G. F. Blair, for defendant.

Eiwood,j. Klwood, J.:—This is an action brought against the city
claiming damages alleged to have been sustained by the plaintiff 
in consequence of the construction of a subway under the Cana
dian Pacific Railway Co.’s tracks on Broad St., and known as the 
Broad St. subway. Pending the decision of the various points 
raised on the argument before1 us, no evidence was taken except 
the filing of by-laws Nos. tilt) and 693 of the city. It was con
tended on behalf of the city that no action lay against the city, 
and that the remedy of the plaintiffs, if any, was by arbitration 
as provided by see. 245 of eh. 84 of the R.S.S.; and in the course 
of the argument a number of points were raised which I shall 
proceed to deal with.

For the plaintiffs it was contended that, in order to bring the 
case within the provisions of the above section, the city must
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in the first place have had authority to construct the subway, 
and that, if it did have such authority, there must lie a hv-law 
authorizing the construction.

I am of the opinion that see. 18-1 of the above Act gave t la- 
city power to construct the subway. That this is so would appear 
to be confirmed by a perusal of various other sections. For 
instance, sec. 185 provides that every by-law for performing the 
various works therein mentioned shall receive the assent of two- 
thirds of the burgesses, but there is no. provision in the Act, 
unless it is 184 which provides for performing, at any rate, some 
of the works mentioned. Sec. 378 does not authorize the con
struction of the works therein referred to, but merely provides 
for a method of providing for payment of the works constructed in 
case the city shall determine to perform those* works as local 
improvements. It will be noted that sec. 360 provides that:- 
all public roads, streets, bridges, highways, lanes, alleys, squares or other public 
places in the city shall be subject to the direction, management and control 
«if the council for the public use of the city.
The mere fact that the Municipal Public Works Act, eh. 01 of 
tint above statutes, gives the corporation power to construct 
certain works specified therein, does not seem to me to exclude 
the power of the corporation to construct a subway. The works 
mentioned in eh. 01 are works in the nature of public utilities, 
and seem to me to belong altogether to a class different from 
work such as a subway. This subway, after all, was merely 
extending Broad St. from South Railway to Dewdnev St., and 
in the course of that extension an excavation had to be made, 
certain retaining walls built, a structure capable of supporting 
the tracks above the roadway constructed, and the roadway 
paved. It was all work for the improvement of the street, and 
for the purpose of rendering the street callable of being travelled. 
I am, therefore, of the opinion that the city had power to construct 
a subway. Counsel for the plaintiff referred me to Forster v. 
City of Medicine.//at, 9 D.L.R. 555. In a later case, however, 
17 D.L.li. 391, Walsh, J., expressed his doubt as to the correctness 
of his decision in the former case; and I dissent from the view 
expressed by Walsh, J., in the former case.

In view of the conclusion that I have reached, it is unnecessary 
for me to express any opinion upon the question of whether or
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not a by-law was necessary; but the case of Bernardin v. Munie, 
of North Duffer in, 19 Can. S.C.R. 581 at «18, would seem to be 
strong authority for the proposition that a by-law was not neces
sary. The word “may” is used in see. 184 of the Act just as it 
was used in the last-cited case. The by-laws submitted inter alia 
contain the following:

Whereas by order No. 128(11 of tlu* Hoard of Railway Commissioners 
<»f Canada, dated the 2Hth day of January, 1011, it is ordered that the city 
of Regina be granted leave to construct a subway under the lands and tracks 
of the Canadian Pacific Railway Company in Regina at the point shewn 
upon the plans approved by the order of the Hoard of Railway Commissioners 
for Canada, dated the 4th day of January, 1911. by the extension of Rroad 
str<H*t northerly . . .

And the by-law provides inter alia that
It shall he lawful for the council of the city of Regina to construct a 

subway under the lands and tracks of the Canadian Pacific Railway Company 
in Regina, being the extension of Broad street northerly as aforesaid, and to 
raise certain moneys, etc. . . .
It was objected that the words “It shall be lawful” were not 
sufficient to authorize the council to proceed with the work, 
that more definite words should be used. I must confess that I 
cannot see the force of that contention. It seems to me that 
the use of those words and a perusal of the whole by-law make it 
abundantly apparent that the by-law intended to authorize the 
construction of the subway in accordance with the plans above 
recited and referred to. It is not contended that the subway 
was not constructed according to these plans, and there therefore 
in my opinion was exact information in the by-law as to tin- 
nature and extent of the work authorized to be constructed : 
and, therefore, if a by-law were necessary, the by-laws passed by 
the city were sufficient for the purpose.

It was further objected that, the subway in the course of its 
construction closed South Railway St. It was conceded that 
South Railway St. was not actually closed, but that it was nar
rowed. South Railway St. intersects Broad St., and at the point 
of intersection on the east side of Broad St. a stçip of the original 
stree' was left, including the sidewalk, I think about 30 feet, 
al*Lough 1 do not for the moment remember exactly the width. 
The premises of the plaintiff are situate on the east side- of Broad 
St. and south of South Railway St. There is no property on the 
west side of Broad St. except the station grounds and gardens of 
the C.P.R. Co. To the west of this strip of Broad St. is con-
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structed tin* subway. It was admitted that access to Broad 
St. from South Railway was not cut off, but that the street was 

narrowed. It was urged, as 1 have stated above, that 
this was a closing of Soutli Railway and that a by-law for that 
purpose was necessary as prescribed by the Act. This, in my 
opinion, was not a closing of South Railway St. and at any rate, 
the plan approved by the Board of Railway Commissioners showed, 
it was admitted, the course the subway would actually take, and 
what was actually done was simply in accordance with this plan. 
So that it does not seem to me there is any force in that objection 
either. I may say in passing that these by-laws were admitted 
to have been submitted to the vote of the burgesses and to have 
been duly passed.

It was further objected that the building of the subway must 
have been performed as a local improvement under sec. 378 
above-mentioned and following sections. Those sections, how
ever, do not say that the works there enumerated must be paid 
for in the manner therein indicated, but merely give the council 
permission to provide, if they shall see fit, for raising the moneys 
for payment of the various local improvements in the manner 
therein indicated ; and I am of the opinion that secs. 378 and the 
following sections have no application to the case of this subway.

The order of the Board of Railway Commissioners inter alia 
provided as follows :—;

4. This order is made upon condition that the city undertakes to pass, 
and does pass, the necessary by-law for the closing of Hamilton street and 
closes up the said street and undertakes to pay and does pay all abuttal 
damages consequent upon such closing.
Hamilton St. is the street west of Broad St. At the time of the 
making of tin; order of the Board of Railway Commissioners, 
Hamilton Street crossed the tracks of the C.P.R. Co. at a level 
crossing. The order of the Board of Railway Commissioners was 
made upon the application of the city of Regina, and the only 
persons represented at the hearing of the application beside the 
city were the C.P.R. Co., the C.N.R. Co., and certain property- 
owners. No person would appear to be affected by the closing 
<»f Hamilton St. other than the railway companies, and the closing 
of Hamilton St. was for the benefit of the railway companies. It 
was admitted that no by-law had been passed by the city closing 
Hamilton St., but it was also admitted that Hamilton St. had been 
closed and fenced across, but it did not appear by whom. In
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that St. should be closed prior to the construction of
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Flwood, J. St., and the provision of the order requiring the closing 
of Hamilton St. was merely one, in my opinion, for the protection 
of the railway companies. If the city did not pass the by-law 
and did not close the street, then the railway company would 
appear to me probably to have the power to close the street itself, 
or at any rate to take proceedings to compel the city to close the 
street. The order of the Board of Railway Commissioners did 
not empower the city to construct the subway, and the city's 
power did not originate in that order. The order of the Board 
merely empowered the city to proceed under the tracks of the 
railway company.

Dealing, then, with the contention of the defendant that the 
plaintiff has no right of action: secs. 2-45, 247, 253 and 25S of 
the City Act provide as follows:—

245. The said council or comtriissioncrs shall make to the owners or occu
piers of or other persons interested in any land taken by the city in the exev 
cise of any of the [ lowers conferred by this Act due compensation therefor 
and pay damages for any land or interest therein injuriously affected by tin 
exercise of such powers the amount of such damages being such as necessarilx 
result from the exercise of such powers beyond any advantage which tin 
claimant may derive from tin* contemplated work; and any claim for siuli 
compensation or damages if not mutually agreed ii|K>n shall he determined 
by arbitration under this Act.

247. In case any land not taken for any work or undertaking constructed, 
made or done by the council or commissioners under the authority of the 
Act is injuriously affected by such work or undertaking, the owner or occupâ t 
or other persons interested therein shall file with the city clerk within fifteen 
days after notice has been given in a local newspaper of the completion of 
the work his for damages in res|>eet thereof stating the amount and
particulars of such claim.

(2) Such notice shall he given by the city clerk forthwith after the persi i 
in charge of the work or undertaking has given his final certificate and shall 
state the last day on which any claim under this section may he filed.

(3) The date of publication of such notice shall he the date in respci ' 
of which the damages shall he ascertained.

(4) Any claim under this section not made within the jieriod hereinliefon 
limited shall he forever barred and extinguished.

253. Where a claim is made* for compensation or damages by the ownei 
or occupier of or other person interested in lands taken by the council or com 
missioners or which is alleged to have liecn injuriously affected in the exerce 
of any of the |towers of the council or commissioners in the event of the conn
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oil or commissioners not being able to agree with the claimant as to the 
amount of compensation or damages the same shall he settled and determined 
by the award of a Judge or of a barrister to be ap|Hiinted by bim.

258. The award shall not be binding on the city unless it is adopted by 
the city by by-law within one month after the making of the award;and if 
not bo adopted the projierty shall stand as if no arbitration had been held 
and the city shall pay the costs of the arbitration.

In Preston v. Corporation of Camden, 14 A.R. (Ont.) 85 at 87.
1 lint I the following:

If, therefore, the work was properly and carefully done, and t he lining of 
it was lawful under a lawful exercise of municipal authority, the case, as is 
strongly urged by defendants, would appear to be one in which redress could 
only lie obtained in the mode provided by the statute. (At. p. SU): If tin- 
work was done under the authority of the by-law, and it was done, as the 
jury have found, without negligence, how can the plaintiff recover in an action? 
If he has any remedy at all, and I am far from saying lie has not, it is by arbi
tration to obtain compensation under the Municipal Act.

In Foster v. Rural Municipality of Lansdowne, 12 Man. L.lb 
410, at j>. 123, Killatn, J., is reported its follows:

Usually in conferring power to interfere with private rights, the legi* 
lature provides for the giving of compensation and a method nf establishing 
its amount; but, while the compensation clauses may aid in construing tin- 
extent. of the |lowers conferred, it is not the provisions for compensation 
which restrict legal rights of action. The principle is that that which the legis
lature authorizes cannot constitute a légal wrong. If damage is done in 
the proper exercise of the power, it is damnum sun injuria, anti no action will 
lie therefor, even though no provision is made for com|x*nsalion.

A number of cases are cited as authority for this proposition, 
and the question is very fully discussed in a very exhaustive 
judgment.

In East Fremantle Corp. v. Annois, 71 L.J. l\(\ 39 at 41, 
Lord Macnaghten, in delivering the judgment, says as follows:

The law has been settled for the last hundred years. If fiersons in the 
position of the up|>cllants acting in the execution of a public trust and for tin- 
public benefit do an act which they are authorized by law to do, and do it 
in a pvo|H-r manner, though the Act so done works a special injury to a par
ticular individual, the individual injured cannot maintain an action. Ib
is without remedy unless a remedy is provided by the statute.

And his Lordship proceeds to discuss the principle further and 
cites various cases in support of it. See also Holmested v. 
C.N.R. Co., 22 D.L.H. 56.

The plaintiffs contend that because see. 258 of the Act above- 
quoted provides that the award shall not be binding on the city 
unless it is adopted by by-law within a month, that it might 
happen that great injustice would be done to the plaintiff unless 
he had the right to bring an action; and il was therefore never
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intended to deprive him of that right. If the effect of the Act 
is as contended, that the plaintiffs might he deprived of their 
rights under certain circumstances, that, in view of the above 
decisions, cannot affect this question, and in view of the above 
decisions I am of the opinion that the remedy of the plaintiff was 
as provided by the Act, and not by action.

There was some suggestion on the hearing before1 me that the 
plaintiff was in any event entitled to some damages for negligence. 
It would apjx-ar to me that the only liability of the corporation 
by way of action is for the negligence of the corporation itself 
and not for any collateral negligence. See I/ardacic v. Idle 
District Council, [1890] 1 Q.B. 335 at 312. Just what such negli
gence is would depend upon the circumstances of the particular 
case, and in order to determine this a trial may be necessary, 
if the plaintiff is of the opinion that there is such negligence.

Counsel for the plaintiff asked leave to amend by pleading 
that the title to the lands in question was not in the defendant; 
and an argument with respect to allowing this amendment was 
had before me subsequently to the trial. I have concluded to 
allow the plaintiff to amend the statement of claim by pleading 
the amendment “Ga’\ In consequence of this amendment it 
will be necessary that there should be a trial to determine the 
questions of fact raised by the amendment, and also to determine 
to what extent, if any, those questions of fact affect the plaintiff's 
right to claim damages by action instead of arbitration; and, 
therefore, there will be a trial, which 1 fix for the next regular 
non-jury sittings of this Court in Kegina, and at this trial there 
will be tried the issues of fact raised by the amendment; and. 
of course, if it is held on the issues raised by the amendment 
that the plaintiff has the right to proceed by action and not as 
provided by the Act, there will be tried at the same time the 
question of the damage, if any, sustained by the plaintiff. At 
such trial the plaintiff will, in any event, have the right to have 
determined whether or not there was any negligence of tin 
corporation itself, apart from collateral negligence, and the amount 
of damage sustained in consequence thereof.

The plaintiff will, in any event, pay to the defendant the costs 
of the hearing before me, including the costs of application to 
amend. All other costs of the action reserved to the trial Judge

Judgment accordingly.
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Re CARPENTER LIMITED: HAMILTON S CASE.
Ontario Sujireme Court, Clair, J. February 10, 1910. 

Corporations and companieh (§ V F 3 263) - Coxtiumtoriks In-
VAI.I1> SUHHCKIPTIOKK ll.I.KCAI. DIRECTORATE.

Pari VIII. of the Companies Art (R.S.O. 1014, eh. 17S) is for the pro
tection of shareholders, and non-compliance therewith will entitle sub
scribers for shares to cancellation of their subscriptions, and the removal 
of their names from the list of contributories, notwithstanding a in pro
ceedings under the Dominion Winding-up Act (It.S.C. 1000, eh IIP: a 
commercial company, incorporated under the above Companies Act. 
which elects a board of directors exceeding the number required by its 
charter has no validly constituted directorate, and cannot make a valid 
allotment of any shares.

|He Olio Electrical Manuf. Co. Ltd., |1006| 2 ('ll. 300; Carden (hilly 
Mi niny Cu. v. McLinter, 1 App. Cas. 30. followed.)

Appeal by D. Hamilton and four others from the report of an 
Official Referee, in a winding-up proceeding under the Winding- 
up Act, R.S.C. 190Ü, ch. 144, in regard to the placing of the names 
of the appellants on the list of contributories. Reversed.

K. F. Mackenzie, for appellants.
J. A. Macintosh, for liquidator, respondent.
Clute, J.:—Motion by way of appeal from the report 

of J. A. C. Cameron, Esquire, an Official‘Referee, dated the 
23rd November, 1915, and filed on the 8th December, 
1915, placing the names of D. Hamilton, George Kneen, .1. D. 
Martineau, Joseph Mongeau, and J. Stetson, on the list of con
tributories in the liquidation of Carpenter Limited, and for an 
order striking off the same from the list of contributories; upon 
the following, amongst other grounds, namely: (1) that the 
Ontario Companies Act, 2 Geo. V. ch. 31, Part VIII. (now R.S. 
1914, ch. 178, Part VIII.) had not been complied with by the 
company in question; that the restrictions on allotment (sec. 110, 
sub-secs. (1), (3), and (4)) not having been complied with by 
the company in question, sec. Ill, sub-sec. (1), applied, and the 
contributories were entitled to avoid and did avoid their sub
scriptions; (2) that the company was never entitled to commence 
business because the provisions (a), (6), and (c) of sec. 112, sub
sec. (1), had not been complied with, and no certificate from the 
Provincial Secretary, as required by sub-sec. (2), was ever ob
tained, and that any contract made by the company before the 
date at which it was Entitled to commence business is provisional 
under sub-sec. (3), and consequently there can be no creditors 
of the company ; (3) that the learned Referee has made no findings 
upon the evidence of misrepresentations inducing the subscrip-
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tiens, and that after his decision lie refused to open the matter 
to allow further conclusive evidence upon this point; (4) that the 
company was never organised, no hoard of directors was ever con
stituted, and there was no preference stock to issue, and no allot
ment thereof; (5) that there could tie no allotment under the 
terms of the prospectus, which provided that the stock should be 
allotted when fully paid-up; (ti) that the learned Referee erred 
in holding that shares were allotted to these contributories; (7) 
that the findings of the learned Referee were contrary to the law 
and evidence and weight of evidence.

In order to appreciate the bearing of these objections, having 
regard to what was done by the company after its incorporation 
and the effect of the statute relied on, it will lie necessary to refer 
to the facts, the more important of which are really not in con
troversy.

The company was incorporated on the 18th February, 1913, 
by Ontario letters patent, to carry on a general canning business; 
the capital of the company to be $100,000, divided into 1,000 
shares of $100 each, of which 500 shares were preferred shares. 
The shareholders named in the charter were Arthur Clarence 
Pratt, Robert Ferrier Macfarlane, Thomas Henry Pettit Car
penter, Charles Drysdale Canxmter, Roliert Alexander Mac- 
farlane, and Andrew Elsdon Carpenter. The provisional directors 
were Arthur Clarence Pratt, Robert Alexander Macfarlane, and 
Thomas Henry Pettit Carpenter. The charter is issued subject 
to the provisions of Part VII. of the Ontario Companies Act, 
which refers to “prospectus and directors’ liability.”

The record of what was done by the company after the issue 
of the patent is loose and unsatisfactory ; as was said by counsel, 
the company appears to have gone on wholly oblivious of the re
quirements of Part VIII. of the Act. There was no regular 
mi ite-lxx)k kept, and the minute, such as it is, was not made by 
the secretary, but was made by the solicitor on loose sheets, and 
signed by the president and secretary and fastened in a book 
called a minute-book. The first entry is a notice of the first 
general meeting as follows:—

“The first general meeting of the shareholders of the Carpenter 
Limited for the purpose of organisation of the company for the 
commencing of business and taking over all the contracts and 
properties set forth under an agreement dated the 1st day of
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March, 1913, and made between It. F. Mac far lane and Carpenter 
Limited, will be held at the company’s office at Winona, on Satur
day the 1st day of March, 1913, at the hour of seven o’clock in 
the afternoon.

“By order. “Robert A. Macfarlane,
“Thomas II. P. Carpenter,
“Arthur C. Pratt, Provisional Directors.”

The names of the provisional directors are typewritten.
Then follows a power of attorney, dated the 1st day of March, 

1913, in which Arthur C. Pratt and R. A. Macfarlane appoint 
T. H. P. Carpenter to be their proxy to vote on their behalf at the 
meeting of the shareholders of the said company to be held at 
Winona on the 1st March, 191%, or at any adjournment of the said 
meeting. No meeting was held on the 1st March.

The next entry is called a waiver of notice of directors’ 
meeting, and is as follows:—

“ Know all men by these presents that each of the undersigned, 
being the provisional directors of the Carpenter Limited, have 
waived notice and by these presents do hereby waive notice of the 
provisional directors’ meeting and meeting of directors of the said 
company op the 17th day of March, 1913, I hereby ratifying and 
confirming anything that may be done at said meeting.

“ Dated at Winona the 17th day of March, 1913.
“T. H. P. Carpenter, “A. C. Pratt,
“It. Macfarlane, “C. D. Carpenter,

Witness, (name unreadable). “R. A. Macfarlane.”
The provisional directors were in number three only.
That is followed by the minutes of a meeting of the directors 

on the same day, in which it is stated: “All the provincial (sic) 
directors being present except R. F. Macfarlane and A. C. Pratt, 
who waived notice of the meeting.” At this meeting of the 
directors it was decided to call a general meeting of the share
holders of the company for the same day.

The minutes of the meeting of shareholders recite that, pur
suant to a call of the “provincial” (sic) directors, all the share
holders of the company were present in person or by proxy, 
giving the names as: T. H. P. Carpenter, one share; C. D. Car
penter, one share; A. E. Carpenter, one share; R. A. Macfarlane, 
one share; R. F. Macfarlane, one share by proxy ; A. C. Pratt, 
one share by proxy.
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The evidence shews that no proxy was given for R. F. Mac- 
farlane and A. C. Pratt except the one for the meeting to be held 
on the 1st March, 1913, or at any adjournment thereof, and that 
no meeting was held on that day, and it is contended that this 
meeting of the shareholders was wholly illegal, because it was held 
without due notice, and all the shareholders were not present. 
This meeting purported to elect a board of six directors, which 
included at that time all the shareholders. There was no authority 
to elect six directors at tliis time, and no other directors were ever 
elected, and it is contended that all acts purporting to be done* by 
these directors are wholly void, for that it cannot be claimed that, 
even if the charter directors were present, they acted by virtue 
of their original authority, nor had they authority otherwise to 
act, they not having been duly elected: (iarden Gully United 
Quartz Mining Co. v. McLister (1875), 1 App. Cas. 39. It was 
at a meeting of these directors that they purported to allot and 
to issue to R. A. Macfarlane $50,000 “fully paid-up common 
stock of the said company in payment of his interest in certain 
contracts for the purchase of certain fruits and vegetables re
quired by the said company, as authorised by the shareholders 
at a general meeting held at the head office of the cçmpany on 
Monday the 17th day of March, 1913” (the same day). The 
contestants urge that, notwithstanding this resolution disposing 
of the $50,000 of common stock, the president, in obtaining their 
subscriptions, represented to them that the whole $50,000 of 
common stock still remained in the treasury. In this resolution 
it is treated as fully paid-up. The answer which counsel for the 
liquidator makes to this charge is, that this transfer was merely a 
blind to (‘liable the company to dispose of the common stock at 
less than its face value by treating it as paid-up stock; and, 
although the resolution speaks of an absolute transfer, it was 
understood, notwithstanding, that R. A. Macfarlane held the stock 
as fully paid-up in trust for the company.

What purports to be a further minute of the directors' meeting 
of the 17th March, 1913, shews that, the same directors being 
present, a draft of the proposed by-laws was submitted, a seal for 
the company was adopted, and a by-law number 50, “being a 
by-law to create and issue fifty thousand dollars as preference 
stock under the charter, be and the same is hereby approved and 
adopted.” The directors further approved of the sale of $50,000
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of stock to Macfarlanc for certain options and agreements not 
particularised, “and that the issue of fifty thousand dollars worth 
of shares of the stock of this company fully paid-up and non
assessable is hereby directed to the said Macfarlanc." It was 
further directed that the dock-book of the company be opened for 
subscriptions, and that a manager be appointed to go on with the 
erection of buildings and purchase of machinery and erection of the 
factory 11 and to do all things necessary to get the company into first 
class running order;" that is before any stock had been sold.

At an adjourned meeting of the shareholders held on the same 
day (17th March), by-law 50, to create $50,000 preference stock, 
was confirmed and adopted, and the resolution of the directors 
taking over the agreements and options from Macfai lane was 
approved and ratified, and the transfer of $50,000 of shares of 
the stock of the company, as consideration for the transfer of the 
said agreements and options, was approved, ratified, and con
firmed.

A further meeting of the directors was held on the 2nd June. 
The secretary “ presented applications for stock from the following 
parties, viz.: J. D. Martineau, Montreal, 6 shares; Geo. V. Kneen, 
Montreal, 5 shares;" and it was moved and seconded “that the 
amount of stock subscribed for by the said parties be allotted to 
them and that notice of such allotment be posted to the said 
parties forthwith."

On the 1st August, there was a further meeting of the directors, 
in which the vacancy created by the retirement of A. C. Pratt was 
filled by the apointment of J. C. Christie as director.

A further meeting of the directors was held on the 27th Sep
tember, when it was moved and seconded that “notice of allot
ment of stock be mailed to the following parties for the amount 
of stock subscribed;" then followed the names of a number of 
persons, not including any of the above alleged contributories.

The next and last meeting of the directors was on the 8th 
October, 1913, when it was resolved to have the company wound 
up on account of financial difficulties.

The by-laws purport to be enacted by the directors on the 17th 
March, 1913, and to be adopted and passed by the shareholders 
on the same day.

The directors took subscriptions for stock, received payments
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thereon, bought and paid for real estate, erected buildings thereon, 
and the company had just commenced its canning operations when 
it became financially embarrassed ; and, upon the application 
of the Long Lumber Company Limited, claiming to be a creditor 
to the extent of $2,800, a winding-up order was made on the 17th 
October, 1913.

The learned Referee finds that contributory number 11, D. 
Hamilton, signed his subscription for five shares on the 23rd May, 
1913. The minute-book does not shew any allotment; the stock- 
ledger shews Hamilton as a shareholder for five shares, and he is 
credited with two payments, one on the 10th June of $100, and 
the other on the lGth July of $100, and the evidence shews that 
he made another payment of $100; so that in any event he is 
liable for only $200.

Re contributory number 1G, George Kneen. Mr. Knecn 
signed his subscription for five shares on the 15t h May ; these 
shares were allotted to Mr. Kneen on the 2nd June, 1913, as 
appears by the minute-book of the company. The stock- 
register shews Mr. Kneen as a shareholder with nothing paid.

Rc contributory number 21, J. D. Martineau. Mr. Martineau 
signed his subscription for five shares on the 15th May, 1913; 
these shares were allotted on the 2nd June, 1913, as appears by 
the minute-book of the company. The stock-register shews 
Mr. Martineau as a shareholder with nothing paid.

Re contributory number 22, Joseph Mongeau. Mongeau and 
Frere signed a subscription for five shares on the 29th May, 1913; 
the minute-book of the company does not shew any allotment; 
Joseph Mongeau is the sole partner of Mongeau and Frere. The 
stock-register shews Mongeau and 'rere as shareholders for five 
shares with nothing paid. He in fact paid $100.

Re contributory number 30, J. Stetson. Stetson subscribed for 
five share's of the preference stock on the 1st May, 1913; the 
minute-book shews no allotment. The stock-register shews Stetson 
to be a shareholder for five shares. He paid on account on the 
11th June, 1913, $100, and on the 16th June, 1913, $100; he is 
entitled to be credited for payment of another $100 which does 
not appear in the minute-books of the company. If this con
tributory is liable, he is liable only for $200.

The learned Referee finds: (1) that the present alleged con
tributories subscribed for the amount of stock for which they arc



29 D.L.R.I Dominion Law Reports.

charged; (2) that they received notice of allotment; and he 
further holds that, in the eases of Stetson, Mongeau, and Hamilton, 
formal notice of allotment was not. necessary, on account of the 
payments made by them and received by the company : see lie 
Canadian Tin Plate Decorating Co. (lOO(i), 12 O.L.Il. 594: lie 
Standard Fire Insurance Co. (1885), 12 A.It. 480; Hill's Case 
(1905), 10 O.L.R. 501 ; Nelson Coke and Cas Co. v. Pellatt (1902), 
4 0.L.R. 481.

On the question of misrepresentation he holds that this is no 
defence, and it is not necessary to consider the facts on which the 
allegwl contributories rely in proof of the same, for, even if the 
misrepresentation on which they rely were admitted,'it would 
not relieve them from liability; Oakes v. Turquand (1807), L.R. 
2 II.L. 325, 342.

The learned Referee held that the statute afforded no defence 
to the contestants, and ordered them to be placed on the list of 
contributories.

The statute 2 Geo. V. ch. 31, under which this company re
ceived its charter, contains provisions first appearing in the 
English Companies Act of 1900, and continued in the English 
Companies Act of 1908. The sections particularly referred to 
appear in Part VIII. of the Ontario Companies Act, secs. 110 to 
115 inclusive.

Section 110 (1) provides that “no allotment shall be made of 
any share capital offered to the public for subscription unless;

“ (a) The amount, if any, named in the prospectus as the 
minimum subscription upon which the directors may proceed to 
allotment; or,

“(b) If no amount is so named, the whole amount of the 
share capital so offered for subscription

“ has been subscribed, and the sum payable on application for 
the amount so named, or for the whole amount offered for sub
scription, has been paid to and received by the company.”

No amount in the prospectus is mentioned as the minimum, 
so that the sum payable on application for the whole amount of 
the share capital is required to be paid in before allotment shall 
be made, which, under sub-sec. (3), shall not be less than five per 
cent, of the nominal amount of the share. In the present case it is 
fixed by the prospectus as twenty per cent.
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“Any condition” (sub-sec. (6) ) “requiring or binding any 
applicant for shares to waive compliance with any requirement 
of this section shall be void.”

By sub-sec. (7) it is provided that “this section” (110), “except 
sub-section (3), shall not apply to any allotment of shares subse
quent to the first allotment offered by a public company.”

The prospectus states that stock is offend at par, payable 
twenty per cent, with the application and twenty per cent, every 
thirty days thereafter until fully paid, when stock will be allotted; 
“the right is reserved to allot such subscription and such amounts 
as may be approved.”

It will be noticed tluit sub-sec. (3) is excepted from sub-sec. 
(7). Sub-section (3) requires that “the amount payable on 
application on each share shall not be less than five per cent, of 
the nominal amount of the share.” It is not disputed tliat in 
respect of a number of the applications no amount whatever was 
paid.

Sub-section (4) provides that if such conditions have not been 
complied with on the expiration of ninety days after the first issue 
of the prospectus, all money received from applicants for shares 
shall be forthwith repaid to them without interest, and if any such 
money is not so repaid within one hundred days after the issue 
of prosjwctus, the directors shall be jointly and severally liable to 
repay the same, unless a director proves that the loss was not due 
to any misconduct or negligence on his part.

Section 111 provides (sub-sec. (1) ) that “an allotment made 
by a company to an applicant in contravention of the foregoing 
provisions of this Part shall be voidable at the instance of the 
applicant within one month after the holding of the statutory 
meeting of the company, and not later, and shall be so voidable 
notwithstanding that the company is in the course of being wound 
up.” “Statutory meeting,” as used in this section, is defined by 
sec. 115 (sub-sec. (1) ): “Every company shall, within a period 
of not less than one month nor more than three months from the 
date at which the company is entitled to commence business, 
hold a general meeting of its shareholders, which shall be called 
the statutory meeting.” This statutory meeting has never been 
held. It could not be held until the company was entitled to 
commence business, and the company was never entitled to 
commence business, owing to the requirements of the statute, sec.
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112, not having been complied with. That section provides 
(sub-sec. (1) ):—

“A company shall not commence any business or exercise any 
borrowing powers unless:

“ (a) Shares held subject to the payment of the whole amount 
thereof in cash have been allotted to an amount not less in the 
whole than the minimum subscription; and,

“(b) Every director of the company has paid to the company 
on each of the shares taken or contracted to lie taken by him, and 
for which he is liable to pay in cash, a proportion equal to the pro
portion payable on applicat ion and allotment on the shares offered 
by a public company; and,

“(c) There has been filed with the Provincial Secretary a 
statutory declaration by the secretary or one of the directors in 
the prescribed form, that such conditions have been complied with 
and the Provincial Secretary has certified as provided by sub
section (2).”

No such statutory declaration has been tiled, and no certificate 
obtained.

Sub-section (2) of sec. 12 provides for the certificate of the 
company’s right to commence business; and sub-sec. (3) declares 
that “any contract made by a company before the date at which 
it is entitled to commence business shall be provisional only, and 
shall not be binding on the company until that date, and on that 
date it shall become binding.”

Sub-section (5): “If any company commences business or 
exercises borrowing powers in contravention of this section every 
person who is responsible for the contravention shall, without 
prejudice to any other liability, incur a penalty not exceeding $50 
for every day during which the contravention continues.”

To shew the peremptory nature of the above requirements, 
reference may be made to sub-sec. (ti).

Section 113 provides that “all sums received by the company 
or by any promoter, director, officer or agent thereof shall be held 
in trust . . . until deposited in a chartered bank to the credit 
of the company and shall be so deposited and there remain in 
trust until the issue of the certificate by the Provincial Secretary.” 
There is no pretence that the money so paid in was so deposited. 
The money in fact was used in the business of the company, which
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was carried on without having obtained the certificate and without 
authority.

Section 114 is as follows:—
“(1) Where a company makes any allotment of its shares it 

shall, within two months thereafter, file with the Provincial 
Secretary :

“(a) A return of the allotments, stating the number and 
nominal amount of the shares comprised in each allotment, the 
names, addresses and descriptions of the allottees, and the amount, 
if any, paid or due and payable on each share; and

“ (b) In the case of shares allotted in whole or iii part for a 
consideration other Ilian cash, a contract in writing constituting 
the title of the allottee to such allotment, together with any 
contract of sale, or for services or other consideration in respect of 
which such allotment was made and a return stating the number 
and nominal amount of shares so allotted, the extent to which 
they are to be treated as paid-up, and the consideration for which 
they have been allotted.”

These provisions were not complied w ith either in respect of 
the preferred shares or of the common stock, the whole of which, 
amounting to $50,000, purport to be transferred to Macfarlane 
for indefinite, and, so far as I can see, nominal, consideration.

Sub-section (2) of sec. 114 provides that if default is made in 
compliance with the requirements of this section every officer of 
the company who is knowingly a party to the default shall incur a 
penalty not exceeding $50 for every day during which the default 
continues.

Section 115, above referred to, provides for statutory meetings, 
the notice of which is provided for by sec. 42, which declares that, 
in default of other express provision in the special Act or letters 
patent or by-laws of the company, notice of the time and place for 
holding general meetings of every company, including the statutory 
meeting and the annual and special meetings, shall be given at least 
ten days previously by registered letter to each shareholder at his 
last known address, and by an advertisement in a newspaper pub
lished at or as near as may be to the place where the company has 
its head office and to the chief place of business of the company.

Sub-section (2) of sec. 115 provides that the directors shall, 
at least ten days before the day on which the meeting is to be 
held, send to every shareholder a report, certified by not less than
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two directors, stating: (a) the total number of shares allotted, 
distinguishing the shares allotted as fully or partly ;
(6) the total amount of cash received; (c) an abstract of receipts 
and payments, etc.; (d) names, addresses and descriptions of 
directors; and (e) the particulars of contracts; the report is to be 
certified by auditors (sub-see. (3) ), and to l>o tiled with the 
Provincial Secretary (sub-sec. (4) ). Sub-section (8): “If default 
is made in filing such report or in holding the statutory meeting, 
then at the expiration of fourteen days after the last day on which 
the meeting ought to have been held any shareholder may apply 
to the Court for the winding-up of the company,” etc.

A contract with the company is usually made by an applica
tion by the intending shareholder for so many shares, and upon 
an allotment being made and notified to him a binding contract 
is complete when the acceptance is notified to the applicant: 
Meal's Case (1885), 21) Ch. D. 421, 42ti (C.A.); Hebb’s Case 
(1807), L.R. 4 Eq. 9.

The acceptance is notified when the notice is posted, even 
though it never reaches the applicant: Halsbury's Laws of Eng
land, vol. 5, ]). 173. ' In the case of a conditional offer, if the 
( ion is subsequent there is a binding agreement to take shares 
as soon as the company notifies its acceptance of the offer. Where 
t he condition is a condition precedent, there is no binding agree
ment to take the shares until the condition is either fulfilled or 
waived: Elkintj ton’s Case (1807), L.R. 2 Ch. 511: Pella It's Case 
11807),ib. 527 ; Halsbury’s Laws of England, vol.5, p. 173, para.289; 
see also p. 177, para. 291, referring to the English Act, where it 
is said that “in the case of lhe first allotment of shares offered to 
the public for subscription, no must be made of any
share capital of a company offered to the public for subscription, 
unless (1) the minimum subscription, if any, or if not, the whole 
amount of share c offered for subscription, has been sub
scribed; and (2) the sum payable on application for the minimum 
subscription, or such whole amount, as the case may be, has been 
paid to and received by the company ;” referring to sec. 85 of the 
Imperial Act, corresponding to sec. 110 of our Act.

The minimum subscription is the amount named in the pros
pectus, and if no such amount is fixed then the whole amount 
must be reckoned, exclusively of any amount payable otherwise
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than in cash. It is further pointed out in this section that the 
amount payble on application on each share must he actually 
paid to and received by the company. See also Palmer’s ( ompany 
Law, 9th ed., p. 105, where this and the following sections arc 
considered.

I take the meaning of sub-sec. (7) of sec. 110 to he this: that it 
has relation to sub-sec. (1) (a) of sec. 110, where the prospectus 
names a minimum subscription upon which the directors may 
proceed to allotment, and where they have proceeded to allotment, 
having named the minimum of shares upon payment of five per 
cent, or more of which the company may commence business, 
this section, 110, does not apply, except sub-sec. (3). With 
regard to the application of sec. 110, the learned author of Palmer’s 
Company Law, p. 100, says: “As to companies which invite the 
public to subscribe for shares, sub-secs. (1) to (0) inclusive apply." 
Sub-section (0) of sec. 85 of the English Act corresponds to sub
sec. (7) of sec. 110 of our Act.

The company in this case by its prospectus does invite the 
public by offering stock to the public at par.

The learned author further points out (p. 107), as to the mini
mum subscription, that the amount may be stated as so many 
shares, or so many pounds, or as a specified percentage of what is 
offered for subscription. The statement must be express : 
IiouHsell v. Burnham, [190t)) 1 Ch. 127. In that case the applicant 
sawr the prospectus, read it, and, in consequence of the statement s 
contained in it, cut the form out of a newspaper and filled it up 
and sent it to the company, applying for 700 ordinary shares 
These were allotted to him on the 27th November, and he paid 
£175. The remaining 15 shillings per share had been called up. 
but the plaintiff declined to pay, pending the hearing of his action. 
This was on the 2(ith November, 1906. On the 9th December, 
1900, he wrote to the coifipanv repudiating the allotment and 
asking for the return of his money. The company refused, and 
brought action. The ground upon which the cancellation with 
sought was that the prospectus contained no statement of tin 
minimum subscription upon which the directors could proceed t* • 
allotment, as required by sec. 4, sub-secs. (1) and (4), of the Com 
panies Act, 1900 (corresponding to sec. 110 of our Act, 2 Geo 
V. ch. 31). It will be seen that in that case subscription had been 
made, money paid, and what purported to be an allotment mi>
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also made. Parker, J. (p. 130), points out that it is made un
lawful for a company, in cases to which the section applies, to 
proceed to allotment of any share capital of the company offered 
to the public for subscription unless certain conditions are ful
filled—that is to say, unless either the whole amount of the capital 
offered is subscribed, or the memorandum or articles of association 
of the company fix the minimum amount upon which the directors 
are authorised to proceed to allotment. and that minimum amount 
is stated in the prospectus and is in fact subscribed. If any 
allotment be made to an applicant for shares contrary to the 
provisions of sec. 4, certain results are to follow, these results 
being specified in sub-sections corresponding to sub-secs. 14) and 
(6) (sec. 110) of our Act. He then refers to see. 5, corresponding 
to sec. Ill of our Act. He further held (p. 133) that the state
ment which the Legislature contemplated as to the minimum 
subscription upon which the allotment might proceed, was an 
express statement, and not one which can be implied or inferred 
from other statements in the prospectus. As the whole amount 
of the capital offered was not subscribed, and there was no author
ised minimum, thc.plaintiff’s application for shares was cancelled.

Under the English Act it was held that if the company is one 
to which the statutory meeting section does not apply, that is. 
a company formed before the 1st January, 1901, there is no limit 
on the shareholder’s right to rescind, short of his affirming the 
contract : Finance ami Issue Limited v. Canadian Produce Cor
poration Limited, [11)05) 1 Ch. 37. It is not necessary that the 
rescinding shareholder should take1 actual legal proceedings to 
avoid the contract within the month ; notice of avoidance, fol
lowed by prompt legal proceedings, is enough ; and, semble, the 
notice need not specify the ground of avoidance: In rc National 
Motor Mail-Coach Co. Limited, [1908] 2 Ch. 228. That allotment, 
if once made, though irregularly, is only avoidable at the option 
of the shareholder. The company cannot insist on paying back the 
application-moneys, for the shareholder may prefer to keep the 
shares: Burton v. Bevan, [1908] 2 Ch. 240.

The result at which I have arrived, having regard to the statute 
and the particular facts of this case, may be shortly stated thus:—

The charter having provided for three* directors only, six 
directors could.not be legally elected; and, the company having 
assumed to elect six directors, they are presumed to have acted
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under that election, and no\ by virtue of their being directors 
under the charter, and, ns pointed out in the judgment in (Harden 
dully United Quartz Mining Co. v. Me Lister, 1 App. (’as. at p. 50, 
it was not the old hoard who assumed to act, but the new board of 
directors as elected, and the new board, as such hoard, assumed to 
act, others than the original board being present. I would say, 
in the language of Mr. Justice Molesworth, approved by their 
Lordships of the Privy Council, that those, if any, who legally 
held office Indore that election, taking as under the election, could 
not be deemed to act under their former title: see p. 53.

But it is said that the proceedings toward election of directors, 
if entirely void, left the charter directors still in office under sec. 87 
of the Act. The answer to that, position seems to me clear : first, 
at the meeting in question the original lxiard were not present, 
either in person or by proxy ; and, secondly, that board never 
assumed to act; even if they were all present, it was not their act 
but it was the act of them with the other members, so that, in fact 
there never was a valid board of directors elected, and the charter 
directors never assumed to act, and no valid allotment was ever 
made of any shares.

These enactments, as above jxiinted out, are for the protection 
of the shareholders; and if, in a case of this kind, they may hi 
held liable for their shares, the statute would appear to me to 
be of no effect. The creditors have no just cause to complain 
they could have easily ascertained that the company was not 
authorised to commence business, and they are presumed to 
have known that any contract made by a company before tin 
date at which it is entitled to commence business is provisional 
only, and shall not be binding upon the company until that date 
sec. 112, sub-sec: (3).

These provisions have been held to apply so as to prevent the 
recovery even in winding-up proceedings: In re Otto Electrical 
Manufacturing Co. (1005) Limited, 2 Ch. 300, where it was
held that the word “provisional” means that the contract is to 
be read as if it contained a provision that it should not be binding 
upon the company unless and until the company became entitled 
to commence business. It was there held that the section applies 
to all contracts of a company, whether preliminary or final, or in 

the course of carrying on its business. Where, therefore, the 
company had gone into liquidation without having become

4
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entitled to commence business, a claim by a person resting on 
certain alleged contracts with the company, one part of the claim 
being for moneys paid for furnishing temporary offices for the 
company, was disallowed. See also New Druce-Porllnnd Co. 
Limited v. BlakisUm (1908), 24 Times L.lt. 583.

It seems to me absurd to say that, having regard to sub-see. 
(4) of sec. 110, which provides for repayment where the conditions 
are not complied with, the stockholder can nevertheless be called 
upon to pay the balance of his shares, when he is entitled to have 
returned to him the portion that he has already paid. Here, no 
statutory meeting having been held, the fact of the company 
being wound-up does not affect the applicants’ right. Their claim 
to have their applications for shares cancelled is within time.

It is unnecessary for me to decide whether there are any valid 
creditors or not, or to consider the question of misrepresentation 
and other questions raised by the applicants. I dispose of this case 
ui>on the broad ground that the company has never complied with 
the requirements of the statute, and that those persons who became 
subscribers are entitled, notwithstanding the winding-up proceed
ings, to make claim to have their subscriptions for stock can
celled and to be removed from the list of contributories.

The appeal should be allowed, and the order of the Referee 
placing the contestants upon the list of contributories set aside, 
and an order made? declaring that their applications for stock are 
cancelled, and that their names be removed from the books of the 
company as stockholders or as subscribers for stock.

The applicants should have their costs of appeal and of the 
proceedings incident to having their names removed from the list 
of contributories. Appeal allowed.

(Leave to appeal from the above derision was refus d by Sutherland. 
J., on the 27th March, 1916: sec 10O.W.N. 122 ]

COLLINGS v. CITY OF CALGARY.
Alberta Supreme Court. Appellate Division. Sr oil. Stuarl. Heck and McCarthy, 

JJ. June SO, 1916.

Municipal corporations (6 II (i 2 -210) Liaiui.ity ko* acts ok officers 
—Receiving cheque in payment of taxes Non-presentment.

A municipal corporation is not hound by the act of its collector in 
accepting a cheque in lieu of cash in payment of taxes due to the cor
poration; neither is it liable for the default oft lie collector in not presenting 
the cheque for pavment at the bank within a reasonable time, nor for 
any damage sustained by the taxpayer through the bank going into liqui
dation before the cheque was presented or paid.
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Appeal by the defendant from the judgment of Simmons, J., 
in favour of the plaintiff. Reversed.

A. Hannah, for plaintiff, respondent.
C. J. Ford, for defendant, appellant.
Scott, J.:—1The plaintiff sought a declaration that a certain 

cheque for .1500 given by him in payment of certain taxes due by 
him to the city was a good and valid payment thereof to the 
amount of the cheque. He also claims for damages sustained by 
him by reason of the n " " of the defendant to give him credit
for same on account of his taxes.

On October 8, 1911. the plaintiff drew his cheque upon the 
Dominion Trust Co. for 15(H) payable to the City of Calgary, 
procured its acceptance by that company and on the day of its 
date delivered it to a clerk in the office of the city treasurer and 
collector in payment to the amount thereof of taxes due by him 
to the city. Taxes were due by him uiwm four parcels and, as 
the amount of the cheque was insufficient to pay the full amount 
due by him, he instructed the clerk to apply a sufficient amount 
in payment in full of the taxes upon three parcels specified by 
him and the remainder of the cheque as a payment on account of 
those due upon the remaining parcel. The plaintiff was entitled 
to a discount upon certain portions of the taxes due in respect 
of each parcel, and, owing to pressure of work, the clerk was 
unable at that time to make tin* necessary apportionment of the 
amount of the cheque between each of the parcels. It was not 
until October 14 that he was able to do this and on that day receipts 
for the amount paid on each parcel were forwarded to the plain'iff. 
On the following day the assistant to the city treasurer and 
collector deposited the cheque in the Molsons Rank at Calgary 
and later on during the day or upon the following day he was 
notified by the teller of that bank that payment had been sus
pended by the company. He thereupon took the cheque to the 
company's office and was there informed by its accountant that 
payment had been suspended for 15 days. He presented il 
again there on the following day when payment was again refused. 
On October 18 or 19 he telephoned the plaintiff informing him 
that the cheque was unpaid to which the plaintiff replied that lie 
could not help that and that he looked to the company for pay 
ment. The cheque was retained by the treasurer and collector 
until after the 15 days had expired and the cheque, being still

7
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unpaid, he on Octolx-r 30, wrote the plaintiff informing liim that ALT 1
payim-nt lmd been refused and notifying him that the receipts 8. C.
given him for the taxes had been cancelled. Shortly after this (îo,,Lin<ih 
the company went into liquidation. o|r

The company, though not authorized by its charter to engage Calgary. 
in the business of banking, was accustomed to receive moneys Snill j 
on de]H)sit from its customers which moneys were* credited to 
them in a deposit ledger and were subject to withdrawal by 
cheque. It was not the custom of the company to pay cheques 
at its office in Calgary but, by an arrangement made by it with 
the Royal Bank of Canada at Calgary, cheques of the company 
deposited with other banks there were to be cleared through that 
hank, the course of procedure being that that bank would notify 
the company of all cheques so cleared and the company would 
then notify that bank to pay such of those cheques as the company 
should specify. This procedure was applicable as well to cheques 
which had been accepted by the company and cheques so accepted 
would not be paid by the bank unless it was specially authorized 
to do so. It follows, therefore, that if the pi s cheque had 
been presented for payment at the company’s office at any time 
between its date and October Iff, it would not have been paid 
there nor would it at any time during that interval have1 been 
paid by the bank in the absence of express authority to pay it, 
and it does not appear that any such authority was given. On 
October 13, the Royal Bank notified the other Calgary banks that 
the company had required 15 days’ notice of the withdrawal of 
moneys deposited in its savings bank department. It may be 
that, if the plaintiff’s cheque had been deposited with the Royal 
Bank at any time before that date, authority would have been 
given by the company to pay it and it would have been paid.

Before the plaintiff handed in his cheque at the city collector’s 
office he had received from the collector demands in writing 
under sec. 40 of the Calgary (’barter for the payment of the taxes 
due by him and upon the face of each demand was the following 
notice, vi?z. : “All cheques in payment of taxes must be made 
payable to the City of Calgary and accepted by bank.” These 
demands were handed in by the plaintiff with the cheque in order 
that they might be returned to him with the collector’s receipt 
thereon.

The trial Judge la id that as the plaintiff’s cheque was not

03
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ALTA. drawn upon a Imnk, it was not a cheque within the meaning of
K. C. the Hills of Exchange Act, that it was a hill of exchange and, as

CoLMWIiM such, was subject to the law merchant and the common law

Calgary.
aj ] lira! le to such instrument, that, being Me on demand,
it should have been presented for payment within a reasonable
time and that, not having been so presented, the city must 
sustain the loss thereby occasioned.

In my opinion, the payment by a ratepayer to the collector 
of a municipality of taxes due to the latter should not be treated 
as a transaction between the ratepayer ns a debtor and the 
municipality as a creditor, but as one between the ratepayer and 
the collector. It is the- clear duty of the latter to collect the 
taxes in money and I cannot find any authority which would 
support the view that the acceptance by him of a negotiable 
security in lieu of the money would bind the municipality or 
would constitute a payment of the taxes for which it was given. 
All the authorities I have been able to refer to appear to support 
the opposite view.

In Spry v. McKenzie, 18 U.C.Q.B. HU, which was an action of 
replevin, the d< slants justified the taking under a distress for 
taxi s due by the laintilï to a school district. The plaintiff replied 
that the trustees had accepted his note in satisfaction of the 
taxes distrained for. Hobinson, C.J., who delivered the judgment 
of the Court, says, at p. 1G5:

We do not think the right to distrain wits gone because the bailiff took 
a note instead of the money and because that very irregular proceeding was 
at the time sanctioned by the trustees. It would still lie in their power, 
we think, \\ hen the délit was due to the public and not to themselves, to carry 
out properly the directions of the law us they ought to have done at first, 
and the plaintiff must seek his remedy against him (the defendant) if he 
should be prejudiced by reason of the note he had given.

In Smith v. Ben ham, 51 J.P. 581, it was held that the accept
ance by the assistant overseer of a parish of a bill of exchange for 
poor rates due to it, did not constitute payment thereof, as the 
assistant overseer had no authority to take payment of them in 
the form of a bill of exchange.

In Uomjhton v. Boston, 150 Mass. 138, Field, C.J., who de
livered the judgment of the Court, says, at p. 112:

We arc of opinion that the statutes contemplate that taxes should lu- 
paid to the collector of taxes in money ; that, if the collector, for t lie convenience 
of taxpa. ers or of hin self, receives cheques, in tin- absence of any agreement 
to the contrary they are to be taken as conditional payment and tlr.tt if

5
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they are not paid, the ehiim for taxes is not satisfied hut that the taxes can ALTA, 
still be collected according to law. If the collector has been negligent in ^ ~ 
presenting a cheepu* whereby the drawer has suffered loss it may be that lie '
is personally liable therefor. We express no opinion whatever on the facts Collinus 
of this cnee, tin* cheque was seasonably presented so as to absolve the collector 
or treasurer from liability to the drawer for damages suffered hv failure of ,f'ITY OK 
the bank. ' Caloarv.

The assistant overseer of a poor law parish in England is the soott.j. 
only person authorized to collect the taxes due to the parish,
(Hornchurch l’niou v. L.T. S. I{. Co., 7(i .1.1*. 385) and 1 cannot 
draw any distinction between his duty with respect to the collec
tion of taxis and those of the collector under the city charter.
Though the latter is appointed by the city council, he is not I Ik* 
servant of those who appointed him, but the servant of the in
habitants of the city who constitute' the corporation and whose 
moneys he has to receive and pay over for their purposes. His 
duties arc prescribed by the charter and lie is independent of the 
council, which cannot interfere with him in the discharge of his 
duties (see sec. 1 of charter and Huj. v. Smnllman, |18V7| I.Q.B. 1).

For the reasons I have stated. 1 am of opinion that the de
fendant corporation is not bound by the act of its collector in 
accepting the plaintiff's cheque in payment of his taxes nor is it 
liable for the default, if any, of the collector in not presenting the 
cheque for payment within a reasonable* time, nor for any damage 
which the* plaintiff may have sustained by reason of such default.

1 would allow the appe>al with costs and dismiss the plaintiff's 
action with e*osts.

Stuart, J.:—For the reason given by Scott, J., I think the smart.j. 
plaintiff cannot be saiel to have paid his taxes and is not entitled 
to the eh'daratory judgment which he asks for to that effect.

1 have had, however, considerable hesitation upon the alterna
tive claim for damages.

It seems to me that the matter cannot be immediately con
cluded against tin* plaintiff by saying that tin* tax collector had 
no authority to accept the cheque or order on the Dominion 
Trust Co. in payment of the plaintiff's taxes. If there is any 
liability at all on this ground it must be for a tort. Of course 
a principal is not liable for a tort committed by his agent unless 
the agent was acting within the scope of his employment and his 
authority. Rut an agent is never authorized, unless in case 
of deliberate crime or fraud, to commit a tort. The particular
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act which the agent commits amounting to a tort is of course in 
the strict sense never within the agent’s authority. The question 
is whether the agent was acting generally within the scope of his 
employment when the particular act com ’ained of was done. 
Now the collector was authorized to colu taxes and that is 
what he was doing when he took the cheque. The question is. 
did he commit any tort in the circumstances? It is very difficult 
for me to discover any ground of legal liability in tort. 1 cannot 
see how it could be stated. There might be something in the 
way of negligence on the part of a bailee of a chatted, but it seems 
to me that, while the collector no doubt had authority to collect 
taxes and was acting in that capacity at the time, he could hardly 
be considered as having authority to become1 the* bailee* of the 
plaintiff so as to be liable for negligence in not taking caret of a 
chattel entrusted to him. It woulel be difficult, also, to attach 
liability to the principal, the evaporation, on any ground of 
implied contract. While, therefore, I think the collector ought 
to have deposited the cheque at once and was not excused em the 
gremnel that he had to make calculations, because these coulel 
e-asily have been made and records kept even after deposit of 
cheques recc-ived, still I cannot discover any real gremnd upon 
which the corporation can be held liable in damage-s for what 
he did. I would allow the appeal with costs and dismiss the 
action with costs.

Beck, J., concurreel with Scott, J.
McCarthy, J.:—I would allow the appeal with costs anel 

dismiss the plaintiff’s action.
The material facts are carefully stated in the juelgment of 

Scott, J., and it is unnecessary to repeat them.
The duties of the tax collector are defined by statute and he is 

nowhere authorized to receive payment of taxes in other than 
legal tender unless the instructions in the demand for taxes as 
follows: “All cheques in payment of taxes must be made payable 
to City of Calgary and accepted by bank” alter his authority to 
that extent.

It is unnecessary to arrive at a decision in this case to determine 
whether or not a cheque accepted by a bank would relieve the 
taxpayer’s obligation to the city because the document offered 
in payment was not accepted by a bank but by a company. 
Apparently, for reasons of public policy it had been decided that
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payment of taxes must he made in legal tender. The collection 
of taxes is for the benefit of the public anil a tax collector or any 
other civic official has no right to determine what securities he 
or they shall accept foi the payment of the moneys due by the 
taxpayer.

The payment in this case was made by the accepted order for 
1 iayment of money of the Dominion Trust Co., which went into 
liquidation before payment. The demand for taxes was in the 
possession of the plaintiff for some time prior to the date of pay
ment, and there is the strongest possible inference that he was 
familiar with the instructions therein contained. His account 
was in the Trust Co. by his own selection, and if it did not meet 
its outstanding orders for payment of money, the responsibility 
is not the city’s.

The tax collector was acting outside the scope of his employ
ment in taking the order for the payment of money of tin* Trust 
Co. to the knowledge of the taxpayer and under the circumstances 
I am of tin1 opinion the city cannot be held liable.

Appeal allowed.

CANADA CEMENT CO. v. FITZGERALD.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idinglon.

Duff and Anglin. JJ. May 2, 1916.
Karemknth (§11 A— 5) 1‘ahhao* way for < atti.k Intbrkerkncb —Mi? i xo 

A conveyance of hind for mining purposes does not confer upon the 
grantee the right to carry on the excavations in derogation of a right to 
a passage way for cattle reserved in the deed. (Fitzpatrick, 
dissented.)

IFitzgerald v. Can. Cement Co., 9 O.W.N. 79, affirming 7 O.W.N. 
321, affirmed.)

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario, 9 O.W.N. 79, affirming the judgment 
of the trial, 7 O.W.N. 321, in favour of the plaintiff.

The trial Judge held that the plaintiff was entitled to a per
petual right of way over the land sold for his cattle to get to water, 
and he sent the case to a referee to ascertain if the defendants 
could furnish such right of way. In case they could not, plaintiff 
to have judgment for $1,500 as damages.

Northrup, K.C., for the appellants;
Mikel, K.C., for the respondent.
Fitzpatrick, C.J. (dissenting):—In the grant by the res

pondent of part of his farm to the appellant there was the follow- 
ng reservation:
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Ami the said partie# of the first part reserve to them wives, their heirs 
ami assigns forever, the right to use the roadway at present existing acmes 
the marl deposit to the Second Concession and the right to pass over for 
cattle, horses and other domestic farm animals for water going to ami from 
Dry Lake.

There was some suggestion that these two rights refer to one 
and the same thing. I can see nothing to support such a conten
tion. The right with which we are concerned is the second men
tioned in the reservation and is entirely distinct from the first 
right reserved.

There was evidence that there was what is called a drift-way, 
that is a path or track, which was used by tin- cattle going from 
the respondent's farm to water at Dry Lake. The land surround
ing the lake was, however, oj>en marsh land and the cattle being 
at large, I doubt if there could be said to he any definite way, 
though possibly the cattle went more or less in the same direction. 
At any rate there is no suggestion of any such drift-way in tin- 
reservation and that in marked contrast to the reservation by 
the first right of the use of “the roadway at present existing 
across the marl deposit to the second concession.”

Now, although the respondent tried to avoid answering tin- 
quest ion, he was obliged to admit that the appellant had not pre
vented cattle from going from the farm to Dry Lake.

His Lordshii : Try ami answer the question.
A. They could walk there.
Mit. Northbup: To the shore? A. Yes. *
<2 There is nothing to prevent your cattle coming from the lane around 

the head of the dredger to the shore of Dry Lake, whatever that shore is? 
A. No.

Therefore, it is clear that the appellant has not prevented the 
respondent’s cattle passing over the lands granted for water going 
to and from Dry Lake and that is all that the reservation in terms
gives a right to.

The appellant, in pursuance of the purpose for which it pur
chased these lands, excavated the marl in Dry Lake and, instead 
of the shelving hank with two or three feet of water at which the 
cattle were accustomed to drink unattended, the water is now so 
deep at the hank that it would he unsafe to allow them to go then- 
wit hout someone in charge.

This is the real grievance of which the respondent complains, 
and it is of something outside and beyond the right of way re
served in the conveyance over the lands granted. Consequently,
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we are not concerned with those innumerable eases which are 
governed by the well-established principle that 
the servient owner cannot so deal with the tenement as to render the easement 
over it i , of being enjoyed or more difficult of being enjoyed by the 
dominant owner.

Again, 1 do not think wo can consider what was the intention 
of the respondent in making the grant to the appellant. He is 
very positive now that he intended to reserve the right to water 
his cattle as he had previously done. Perhaps he did not then 
consider the matter so fully as he has since done, for otherwise it 
must surely have occurred to him that since the purpose for 
which the appellant was acquiring the property was to excavate 
the marl some interference with the water must be inevitable, 
and that he could not expect to sell part of his land for such a 
purpose and retain the use of it for farm purposes as completely 
as before. It is not, however, a question of what the respondent- 
intended, but of what he did. There would be no justification for 
varying the grant even if such intention were clearly shewn for if 
at the time the* appellant had been asked to pay a further SI.500 
for the rights it was acquiring it would probably have refused to 
proceed with the purchase. We can, therefore, only consider 
what are the legal rights arising as between the parties.

Now' the Judge at the trial says in his judgment :
I think the inference is when the right of way was reserved in the second 

part “The right to pass over, etc.,” that that involves the inference and 
suggestion that there should be a place at the end of that right where they 
(t.c., the cattle) could water in safety.

In the first place*, l point out that we are not directly concerned 
here with the difference between an implied grant and an implied 
reservation. This difference is laid down in the well known case 
of Wheeldon v. Harrows, 12 C'h. D. 31, where Thesiger, L.J., 
states the general rules and says:

The first of these rules is that on the grant by the owner of a tenement 
of part of that tenement as it is then used and enjoyed there will pass to the 
grantee all those easements which are necessary to the reasonable enjoyment 
of the property granted and which have been and are at the time of the grant 
used by the owner of the entirety for tin* benefit of the part granted. The 
second is that if the grantor intends to reserve any right over the tenement 
granted it is his duty to reserve it expressly in the grant. Both of the general 
rules which 1 have mentioned are founded upon a maxim which is as well 
established by authority as it is consonant to reason and common sense, viz., 
that a grantor shall not derogate from his grant.

With this, as I have said, we arc not directly concerned be
cause the grantor has made an express reservation and all that
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we have to do is to find what is the right or the extent of the right 
so reserved.

Nevertheless, it is only by implication or, as the Judge says, 
Cement Co. by “inference and suggestion” that the reservation can be held 
Pitzukhali>. to bear the extended meaning he places upon it and there seems 
Fitspëtrïêk.c.j 110 reason why the same rule should not apply to an implied 

extension of a reservation as to the reservation itself. On the 
face of it, the reservation is of nothing but a limited right of way. 
It is a right to pass over the lands granted for cattle1, horses and 
other domestic farm animals only and only for water going to 
and from Dry Lake*. The words, “for water” are certainly 
capable of bearing a purely restrictive meaning. The lands may 
not be used for pasturing cattle, exercising horses or any other 
purpose» than for water.

The reservation of the right of way would be just as proper in 
tin1 form actually used if Dry Lake1 had been the property of a 
third party. If tin1 respondent had them become unable to obtain 
a continued right to use the lake, not only would the* appe llant 
be under no liability, but the right of way over its land would have- 
ceased with the purpose1 for which it was grantee!.

There is in the- grant no reservation of Dry Lake or of any 
rights in its waters or of convenience of access thereto, yet these 
are the matters of substance to which the- right of way could bo 
only ancillary. If the partie-s to the conveyance Intel been agreed 
as to the reservation of any such rights we shoulel have expecteel 
to find that they liael been expressly provided for and safeguarded. 
Had they been so reserved we might, in the absence of a grant of 
right of way, have implied one. It is different, however, from the 
mere1 grant of a right of way to imply substantive rights which 
the appellant would probably have refused to ‘oncede. Consider
ing the purpose for which the company purchased, a purpose of 
which the respondent was of course1 aware, I think it is reasonable 
to suppose that the right of way was agreed to ami has to be taken 
for what it is worth. If the consequence of the appellant’s work
ings renders the access to the water more1 difficult or were to de
crease the quantity of the water or otherwise interfere with tin- 
respondent’s full enjoyment of the water as he possessed it when 
he was the owner of the whole property, he has reserved no rights 
for loss of which he can maintain any claim for damages.

I do not recall any decided case presenting exactly the srme

CAN.
s. c.

Canada
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features as the present ease, but perhaps some light may he gained 
by reference to the case of Rhoden v. Bullard, 7 East 1 Hi.

In covenant the plaintiff declared upon a lease by the defend
ant to the plaintiff of a messuage and a warehouse and also all 
that part of the yard belonging to the messuage between that and 
the warehouse. And the defendant covenanted that he would 
permit the plaintiff to have free ingress, egress and regress through 
the gate at tin* bottom of the yard belonging to the messuage to 
the warehouse and the use of the pump in the said yard jointly 
with the defendant whilst the same should remain there paying 
half the expenses of keeping it in repair.

The defendant removed the pump unnecessarily and it was 
held that under the words of the covenant he might do so and 
consequently the breach was ill assigned. The Chief Justice, 
Lord Ellenborough, draws attention to the fact hat then* was no 
demise of the pump and Grose, J., says:

It is material to consider that there are no words of demise of the use of 
the pump; but the lessor covenants that the lessee shall Imve the use of the 
pump jointly with himself whilst the same shall remain there, etc.

Now, it is true that the judgment went upon the words of the 
covenant, but in the present case not only is there no demist» of 
the use of the water in Dry Lake, but there is no covenant either. 
If a covenant is to be implied at all, is it reasonable that more 
should be implied than that the respondent should have the use 
of the water if and so long as and to the extent that the ap|>ellant ’s 
workings did not interfere with such use? I think that would la
the utmost the respondent could ask.

For these» reasons I am of opinion that the appeal should be 
allowed and the action dismissed with costs.

Davies, J.: I agree in dismissing this appeal for the reasons 
given by Sir William Meredith, ('.J., in the Appellate Division in 
delivering the» juelgmcnt of that Court. Those reasems are* quite 
satisfactory to me*.

Idinuton, J.: If the* grantees under whom appe»llant claims 
title» hael executed the» eleeel of conveyance in que»stion the» re»se»r- 
vation of the» right of way woulel then have been eonstrueel as a 
grant by the said grantees to the»ir vendors of the right of way se> 
reserved, as was explained in the» case of Durham and Sunderland 
If. Co. v. Walker, 2 Q.B. 940 at 907.

They do not seem to have executed the conveyance and at
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common law there might be some difficulty in respondent’s way 
Is-sides the question of uncertainty relied upon.

It seems, however, obviously to have been agreed between 
the parties that this right of way should be enjoyed by the vendors 
to serve the user by them of the remaining part of the farm.

In the case of May v. HdUrille, [1905] 2 Ch. 605, Buckley, J.. 
held the successors in title of tlu* vendees had not signed the deed 
but their agent had signed the agreement for sale which provided 
for the right of way. The deed of conveyance there as here con
tained the reservation of the right of way. The learned Judge 
seems to have held this to bo notice of the agreement and the 
successor in title bound thereby.

The conveyance in question herein seems to ini', by its numer- 
erous provisions in the way of agreements between the parties for 
several other contingencies relative to the lands in question and 
rights in or over them, peculiarly to lend itself to such a mode of 
judicial treatment of the same and all it contains bearing ujmhi 
this question of right of way.

Founding the respondent’s claim upon his rights to relief in 
equity 1 see no difficulty in applying the law as held in the May 
ease, [1905] 2 Ch. 605. In principle I cannot distinguish the 
cases. It is true that in that case there was an antecedent 
agreement but does that do more than 0|>en the inquiry?

And in this case where there are so many collateral agreements 
contained in the conveyance, can there be any doubt of the fact? 
I admit it seems assumed by both parties rather than expressly 
proven, but should they be driven back to try over again what 
they do not seem ?

Moreover, there is this to be said for that manner of looking 
at the case, that it lets in the |M)Wer of the Court, perhaps in a 
way otherwise difficult to maintain, to deal with the question 
in the way it has Inen dealt with by providing for an inquiry as 
to another way being found.

As to the difficult question of certainty 1 think it might he 
fairly arguable, if we had no other evidence than the somewhat 

and ambiguous language of the reservation in the deed, 
that it was void for uncertainty. But when, as must be in tin 
case of such documents, that language is interpreted and const rued 
in light of the evidence of surrounding facts and circumstances 
existent at the time of the execution of the deed, and the conduct

0871
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of the parties thereto immediately after such execution, then* 
cannot lie any doulit of what it means.

I think, strictly speaking, the respondent was to
continue using, as he had been before the deed, the right of way Cbmknt Co. 
defined by that actual user; and that appellant had no right by Fitzukralu 

constructing a railway or in course of mining to excavate that idmgton.j. 
part of the land habitually trodden, ami so to impair or obstruct 
the use thereof. The deed is not as definite as it might have been 
but the cattle seem to have done, of their necessities and long 
practice, that which roughly marked the path intended.

The contentions of appellant, as to travel by the other way 
defined being meant, seem to me absurd if any meaning is to tie 
given the words used. They wen* entirely unnecessary if only 
the first way defined to the highway was that ‘ * " for the
cattle to follow.

The appellant seems to have got by the judgment 
from such relief ns may ameliorate its situation, perhaps due to 
the improvidence of its predecessors in title.

1 think the appeal should be dismissed with costs.
Duff, J.:—The appeal should be dismissed with costs. Duli.J.
Anglin, .1.:- The defendant appeals from a judgment of the An*iin. j 

Ontario Appellate Division, which affirmed the judgment of 
Falconbridge, C.J., the trial Judge, declaring the plaintiff entitled 
to a right of passage across the defendant’s land for cattle on his 
farm going to and from Dry Lake for the purpose of watering, 
granting a reference to enable the defendant to indicate a suitable 
right of way, and if one1 can be given to assess damages for 
interim wrongful interference, or, if none can be given, fixing the 
damages for permanent deprivation at $1,500

The plaintiff sold the lands held to be /vient to Messrs.
Irwin and Hopper, from whom the defendant acquired them.
The deed to Irwin and Hopper contained this clause:—

The said parties of the first part reserve to themselves, their heirs and 
assigna forever, the right to use the roadway at present existing across the 
marl de|s>sit to the second concession and the right to p:iss over for cattle, 
horses and other stir farm animals for water going to and from l>ry Lake.
This deed was not executed by the grantees.

As an admission upon a matter of law, the statement of 
counsel for the appellant at the trial that “the title of the plaintiff 
to the right of way is not in question” may not bind it. Hut, dis-
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regarding that admission, tin- plaintiffs title is. in my opinion, 
fully established.

Applying the ordinary rule of construction that, if possible, 
effect should be given to every word of a document, the language 
of the deed itself makes it clear that the right of passage to and 
from Dry Lake for cattle, etc., asserted in this action is distinct 
from
the right to use the roadway at present existing across the marl dc|M>8il lo 
the second concession.

To the plaintiff’s objection that the reservation relied upon is 
ineffectual, because a right of way can be created only by grant 
and Irwin and Hopper did not execute the conveyance to them 
from the plaintiff, the judgment of Buckley, J., in May v. Helleville, 
11905] 2 (’ll. 005, at 012, gives a convincing answer.

The fact that the location and width of the passage to Dry 
Lake over the land conveyed were not defined in the deed did not 
render it void for uncertainty. Deacon v. South-Eastern li. Co., 
01 L.T. 377. Whether the owners of the servient land had the 
right to assign the way where they could best spare it or the holder 
of the easement had the right to take it where most convenient 
for his purpose (Gale on Easements, 8th cd., p. 510; Norton on 
Deeds, p. 203; Packer v. Wells ted, 2 Siderfin, 3V, 111, at 111), 
as the Chief Justice of Ontario points out, citing Pearson \ 
Spencer, 1 B. & S., 571, a well " d way across the land conveyed 
having been used by cattle from the plaintiff’s farm in going to 
and returning from Dry Lake for many years before and after 
the grant to Irwin and Hopper, the plaintiff’s right to that par
ticular way was probably established. But, as the learned Chief 
Justice says, the judgment at the trial has recognized the appel
lant’s right to assign any other passage way over its land which 
will serve the purpose intended, and of that the re? does
not complain.

That the taking away of the bank of Dry Lake at the place 
wherc the cattle had been accustomed to water without providing 
another suitable watering place with a proper way or passage 
leading to it was an unwarranted interference with the plaintiff's 
right is unquestionable. The right accorded to the defendant b\ 
the judgment of assigning to the plaintiff some suitable way other 
than that formerly used and more convenient and less prejudicial 
to its mining operations is probably something to which it was not
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entitled. The further claim, that the fact that the land owned by (
it was, to his knowledge, purchased from the plaintiff by its pre- 8. ('.
decessors in order to dig marl from it, gives the defendant the Canada 
right in so digging to extinguish the plaintiff’s easement of pas- Cement C<». 

sage for his cattle, is so utterly in derogation of the grant of that Fitzgerald 

easement, which the terms of the conveyance to its predecessors An*iin,j 
in title shew that they undertook to make—a bargain which 
equity will enforce, May v. Belleville, [1905] 2 Ch. 005 at 012— 
that the mere statement of it proves it to be untenable. The 
contention that the use by the cattle on the plaintiff’s farm of 
other drinking places, not constantly but from time to time, in
volved an abandonment by the plaintiff of the right of passage 
to Dry Lake is equally hopeless.

The appeal, in my opinion, fails end should be dismissed with 
costs. Appeal Hi ami used.

McEWAN v. TORONTO GENERAL TRUSTS CO.
Ontario Su/iremr Court, Ap/n'lltile Division, Mnrilith. t'.J.C.P., lint Hell,

Ia nnox anil Mastcn, .1.1. March 17. I!)l(i.

Contracts (6 1 C I Hi) Promise to pay for settling action Want
OF CONSIDERATION LIABILITY OK EXECUTORS.

A verbal promise to pay a sum of money in settlement of an action 
in addition to t lie amount stated in the settlement being without consider
ation, cannot he enforced against the executors of the promisor.

|Sec. 12 of the Evidence Act, Il.N.O. 11114, ch. 71». considered.]

Appeal from the judgment of Sutherland, J., for the plaintiff, statement, 
in an action against executors to recover a sum of money and 
interest, upon an alleged agreement or promise by the deceased.
Reversed.

The judgment appealed from is as follows:
One Peter McEwan died intestate on the 28th day of January,

1904. He was at the time the owner of the Goderich Salt Works.
By lease, dated the 1st day of February, 1905, three of his 

sons, the plaintiff being one, assumed, as “representing” his 
estate, to lease the said salt works to one Hansford, for a term of 
five years at an annual rental of $2,000. The lessee assigned the 
lease to a partnership called the Dominion Salt Agency, consisting 
of the (’anadian Salt Company Limited, the Empire Salt Company 
Limited, and a partnership firm of two brothers of whom the said 
Hansford was one.

This agency company paid the rent for two years, and during 
the second, namely, on the 22nd October, 1906, by a written notice
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directed to the lessors, assumed to “determine” the lease on the 
31st January, 1907. The lessors declined to recognise such 
attempted cancellation, and, after waiting a considerable time, 
on the 29th May, 1909, issued a writ against the individual con
cerns comprising the Dominion Salt Agency, and alleged to be 
trading under that name, to recover the rent for the remaining 
three years, namely, SO,000, and interest.

The lessors by the said writ claimed to sue individually and 
as representing the said estate. Pleadings were filed and de
livered, and the action was ripe for trial, when negotiations for 
settlement were begun. One James I. Carter was a large stock
holder in and a director of the Empire Salt Company.

A defence had been set up in the pleading of the defendants 
with which he and others concerned were not in sympathy, ami 
he was apparently anxious that a compromise of the suit should 
be brought about.

Mr. Proudfoot, K.C., was acting for the plaintiffs, and Mr. 
Haima, K.C., for the defendants. Mr. Proudfoot was well ac
quainted with Mr. Carter, and had several conversations with 
him about the proposed settlement . He says that Carter verbally 
agreed with him,as representing the plaintiffs, that, if a compromis- 
of the pending action were arranged and carried out, he personally 
would pay “his share,” meaning thereby, apparently, the pro
portionate share of his company of such balance of the rent and 
interest as should not be provided for by the terms of the settle
ment.

I think it is conceded that on a settlement for $3,800 such 
balance would be $3,200, and that, as the alleged share of the 
Empire Salt Company as compared to the others would be ap
proximately five-sixteenths, it would amount to al>out $1,000. 
for which suit is brought.

A settlement was effected and is embodied in two letters: 
one dated the 17th November, 1909, written by Mr. Proudfoot 
to Mr. Hanna, from which I quote: “I am satisfied if Mr. Carter 
had jiersonally made the agreement, even if it was a loss, he would 
settle without a murmur. Why then should he help Hansford 
out, because that is what it means to reduce this claim? If, 
notwithstanding all I have said, you and Mr. Carter think this 
case should be settled and all matters between the McEwans
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and defendants dosed for $3,800 cash, my clients authorise me to 
exercise my discretion, and I do so by accepting.” The other 
letter \ is a reply from Mr. Hanna, dated the 18th November, 
1009, as follows: “I have before me your letter of yesterday, in 
which you propose to settle for $3,800 cash—each party to pay 
their own costs. Acting for the defendants, I accept. I have 
written them accordingly, and am arranging for payment at an 
early date.”

Mr. Hanna also wrote to Mr. Carter, at tin- time, as follows: 
“Enclosed herewith I send you copy of letter from Mr. Proudfoot 
herein, and of my letter to him in reply, settling this at $3,800, each 
party to pay their own costs. I send you Proudfoot’s letter as 
setting forth fairly the situation. You will treat it as in confidence. 
Be good enough to figure out how this $3,800 will divide up among 
the three of you.” That sum was paid; each of the three part
ners in the Dominion Salt Agency paying a portion thereof.

Mr. Proudfoot testified that thereafter he saw Carter, who told 
him that he was glad the matter had been closed, and he would 
carry out his part of the arrangement. He said that subsequently 
he wrote to Carter once or twice and spoke to him several times 
about the matter, and that, while not repudiating the bargain 
at all, he put him off from time to time under one excuse or another. 
In the end, Carter died on the 2nd November, 1913, having first 
made a will, of which the defendant company are the executors, 
and which has been admitted to probate.

The plaintiff, Hugh J. A. McEwan, to whom letters of ad
ministration of his father’s estate were issued on the 7th day of 
March, 1910, brought this action, by writ dated the 24th Septem
ber, 1914, endorsed as follows:—

1910
Feby. 1. To balance of rent of the Goderich 

Salt Works as settled and agreed
on, $3,200 of which the late J. I.
Carter’s share was ................ 1,000.00

Feby. 1. To amount of costs guaranteed in
suit vs. Hansford.......................... 200.00

1913
Dec. 15. To interest on $1,200 for 3 years, 11

months, at 5%.............................. 235.00
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The evidence of Mr. Hanna, though distinctly to the effect 
that, in so far as his clients, the defendants in the first named suit, 
were concerned, the settlement was intended to relieve them from 
any claim with respect to the whole délit by the payment of the 
S3,800, and that it was no part thereof that Carter was to be 
liable for the payment of any balance, nevertheless corroborates 
that of Mr. Proudfoot to some extent. He says that Carter said 
to him that, although the matter was being settled at $3,800, “it 
was his intention to see that, so far as the share of his company 
was concerned, he would see that the plaintiffs were paid.”

In the statement of defence in the present action it is alleged, 
among other things, that the lease referred to was invalid, owing 
to the fact that the lessors had no power to make the same on 
behalf of the estate, and that the contract therein embodied was 
void as against public policy. During the negotiations for 
settlement of the first action, Carter appears to have been referred 
to and treated as the company in which he was so much interested, 
and seems to have well-nigh assumed that he was. He was in 
fact, as a shareholder, pecuniarily interested in the proposer! 
settlement being brought about. The lease was apparently 
treated by all parties, in the negotiation for the settlement, as 
though the lessors and plaintiffs were legally qualified to represent 
the (‘state for which they purported to act, and to conclude a 
binding settlement.

At the trial, it was contended on the part of the defendants 
that, Carter being dead, and the action brought against his estate, 
there was no corroboration of the evidence of Mr. Proudfoot.* 
If corroboration is necessary where the evidence relied on to support 
the claim against the estate is that not of a person interested 
therein but that of his solicitor, I think that in this case the evi
dence of Mr. Hanna may well be considered a sufficient corro
boration. But it is said that, though the three McEwan brothers 
brought the action which was settled, not only on their own behalf 
but on behalf of their father’s estate, as letters of administration 
had not then issued to that estate, neither they nor their solicitor

•Section 12 of the Evidence Act, R.S.O. 1914, ch. 76, provide 
“In an action by or against the heirs, next of kin, executors, administrator , 
or assigns of a deco ised person, an opposite or interested part y shall m 
obtain a verdict, judgment or decision, on his own evidence, iii r speci of 
any matter occurring before the death of the deceased |>er-ion, unless such 
evidence is corroborated by some other material evidence."
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was in a position legally to ask for or receive such a promise from 
Carter. I think, however, it can lie properly said that, the action 
being framed as it was, Carter was in effect making a promise to 
the estate, and a promise1, it is clear, on the evidence of Mr. 
Proudfoot, which he recognised and in effect confirmed after 
letters of administration had issued.

1 would, therefore, in these circumstances, be disposes! to think 
anel determine that the promise; is hineling upon Carter's estate, 
unle*ss the defence; se*t up to the e*ffe*ct that, under the Statute of 
Frauels, it is a promise to answer the debt of another, anel is not 
in writing, is effective. But, whe*n the settlement referred to 
was maele, it clearly contemplated the extinguishme-nt of the* 
whole debt in se> far as the defendants we*re concerned. When 
the $3,800 was paid, the*re* was no furthe-r obligation on the- part 
of any of the defendants, anel the plaintiffs eoulel not thereafter 
make or enforce the* claim in whole eir in part against the Demiinion 
Salt Age-ne*y eir any of the thre-e* defenelants comprising it. Carter, 
while interestesl in the* settlement of the action in consequence of 
his interest in the Empire Salt Company, had no personal liability 
for the original debt. What he* elid was to make; a iiersonal 
preimise* in conne-ctiem with the settlement that, if a certain sum 
were* accepted by the plaintiffs in full of their claim against all 
of the* ele-fenelants for the whole* sum, he himse*lf would pay a part 
of the balance, which would re*pre*se*nt the additional part of the 
whole* claim which his company woulel have paiel if the entire 
elebt hael been paie! by the defendants.

Upon the; authorities I am disposed to think that this is not a 
promise covereel by the statute. The* interest of Carter in the 
litigation and the compromise of the suit constituted, I think, a 
sufficient considérât ion for the* preimise. Reference to Hals- 
bury’s Laws of Knglanel, vol. 15, paras. 880, 800, 801, 802, 803, 
and 804; Goodman v. Chase (1818), 1 B. & AM. 207; Guild tt* Co. 
v. Conrad, [1804] 2 Q.B. 885; Howes v. Marlin (1704), 1 Esp. 162; 
Stephens v. Squire (1607), 5 Mod. 205; Harburg India Rubber 
Comb Co. v. Martin, [1902] 1 K.B. 778.

1 am unable* to find upon the evidence that the defence of the 
contract being void as against public policy was made out.

At the trial, it was well-nigh conceded on the part of the* 
plaintiff that he could not succeed in so far as the claim for $200
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__ ‘ for costs alleged to have been guaranteed in the suit against
8. C. Hansford was concerned; and this claim will be dismissed.

McEwan The plaintiff will, therefore, have judgment against the defen- 
v- dants for the sum of SI,000 and interest thereon as claimed, with1ORONTO

General costs.
Corpora- Weir, for appellants.

T,ON- C. Carrow, for plaintiff, respondent.
Meredith, Meredith, C.J.C.P.:—In the year 1909, the plaintiff 

and his two brothers brought an action against three salt- 
producing and marketing concerns to recover $6,000, arrears of 
certain yearly payments which these concerns had agreed to make 
to the plaintiffs, for what was, substantially, the prevention of 
competition by them with these concerns in the salt markets of 
Canada.

A formidable defence was made, in behalf of all the defendants, 
in that action: it was said that the contract was an invalid one 
because it provided for an illegal restraint on trade, punishable as 
a crime under the Criminal Code of Canada.

In November, 1909, a settlement was effected between all the 
parties to that action, of all of the plaintiffs’ claims made in it. 
There can be no doubt, and there is no dispute, about that. The 
plaintiffs accepted and were paid $3,800 in satisfaction of all their 
claims: all of which apjM ars in the letters of the solicitors written 
for the pur|>OBe of making it plain, letters fully answering that 
purpose.

In the year 1914, this action was brought to recover from the 
estate of one Carter, deceased, $1,000 which, it is now said, the 
plaintiff and his brothers were to get, in addition to the $3,800, 
for settling their claims in the former action: as well as for a sum 
of $200, as to which the action was dismissed. That is, although 
more than six years ago such a settlement was made releasing 
absolutely all the debtors, the plaintiff and his brothers may now 
recover, from the est ate of one who was in no sense personally liable 
for the old debt, the large sum involved in this action over and 
above the larger sum they, six years ago, accepted in full satir- 
faction of all their legal rights; and all this though Carter lived 
for about four years afterwards, and was at all times, according 
to the testimony, well off, having at one time $100,000 idle for 
want of investment, and although the plaintiff makes no pretence, 
throughout his*testimony, of having known, during all these years,
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of any such obligation, indeed plainly indicates that he did not, 
as these extracts from it shew:—

“Q. And you sued for $6,000? A. Yes.
“Q. The reason of that was, you began your action before the 

expiration of the term? A. Yes.
“Q. And as a result of that action what was done, so far as 

you know; first, do you know yourself what actual settlement 
took place? A. Not exactly.

“Q. Of your own knowledge? A. No, sir.
“Q. Who was acting for you in that action? A. Mr. Prouel- 

foot.
“Q. Do you know who was acting for the defendants?
“A. The Honourable Mr. Hanna Hanna, LeSueur, and Price, 

I think.
“Q. And, so far as you know, the settlement was carried out 

between those two gentlemen? A. Undoubtedly; yes, sir.
“Q. What money was paid to you? A. $3,800, less the costs.
“Q. You paid your own costs out of that? A. Yes.
“Q. You said, as regards the actual settlement, you know 

nothing about it; but has anything further been paid you? A. 
Beyond the $3,800?

“Q. Yes? A. No, sir.”
Then, two years after Carter's death, this action was brought ; 

and how supportée!? Not a line, not a word, in writing; all 
depends on the memory of the two solicitors, in the first action, 
of what was said by Carter more than six years ago: one solicitor 
thinking he meant to bind himself to pay the money now sued for, 
the other apparently quite satisfied that he did not mean to bind 
himself, or at all events that what he said did not enter into the 
consideration for the settlement then effected.

What is said by the solicitor who was acting for the plaintiffs in 
that action is: that Carter came to him to discuss the action with 
him as a personal friend; and that, in so discussing it, he expressed 
his disapproval of the defence; of illegality, and said that he would 
not take advantage of it, but would pay the share which his concern 
might be liable for if the contract were a valid one. Nothing ap
parently was said as to amount or time1 or place; of payment; nor 
any suggestion made1—as I am sure; would have been if a contract 
binding in law was inteneleel—that it shemlel be- maele feirmally
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through the man’s own solicitor, not loosely through his opponent’s 
solicitor.

The solicitor docs not as much as suggest that, if it had not been 
for such statement by Carter, he would not have made the settle
ment which was made, absolutely releasing all the debtors. When 
asked, “What was the consideration for Carter’s promise ?” his 
answer was, not that there would have been no settlement without 
it, but only this:—

“Q. What was the consideration for that?
“Mr. Weir: What took place is the question? A. I suppose 

you gather the consideration from what Mr. Carter said. Mr. 
Carter said he did not want this matter to come up in Court ; 
that he did not want a defence of that kind to appear; and that, 
while Hansford had got them into a contract of that kind, they 
felt that they were in duty bound to pay it.”

There is no pretence, by any one, that any promise by Carter 
formed any part of the consideration for the settlement of the aetiou.

No reasonable excuse for the great staleness of tH claim is 
made: the plaintiff and tiis brothers needed money, as all men in 
business do, and Carter was, as I have said, apparently well oil". 
It isim]H>ssiblefor me to believe that,if the plaintiff and his brothers 
had a legal right to the money now sued for, and knew of it, it 
would not have been enforced promptly; and equally impossible 
to believe that the solicitor would not have told them of it if he 
thought it then more than a moral obligation, if anything.

No kind of formal or businesslike demand was ever made upon 
Carter in connection with the matter : the solicitor is sure, how
ever, that he wrote personal letters to him a few times respecting 
payment of the money, of which letters no copies were kept, nor 
were any entries made as to them or the sending of them.

All of which strengthens the view that no one deemed there 
was a legal liability ; that all that was said by Carter was that 
which is sometime s called “big talk,” which ninety-nine times out 
of an hundred refuses to act when confronted with a demand that 
it be made legally binding.

It would be extremely dangerous if claims such as this could be 
established against a man who cannot be heard in his own defence, 
upon such equivocal and uncertain evidence as that adduced in 
this case: and this, none the less, because the witnesses all spoke 
as fairly and as accurately as could be expected after such a lapse
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of time: sec* Hill v. W ilson (1873), L.R. 8 Ch. 888; and In re 
Garnett (1885), 31 Ch.D. 1.

For the two reasons: (1) that no I finding promise is proved to 
have been made or was intended to have been made; and (2) that 
no consideration has been proved: I would allow the appeal, and 
dismiss the action.

Lennox, J.:—1 agree.
Masten, ,).: This is an appeal by the defendants, as execu

tors of James I. Carter, from the judgment of Mr. Justice Suther
land dated the 15th November, 1915, in favour of the plaintiff.

The action is brought by the plaintiff, as administrator of 
his late father, Peter McEwan, to recover a debt which is alleged 
to have arisen under the circumstances following.

It is claimed by the plaintiff that in the year 1909, in considera
tion of the settlement of an action then pending between Peter 
James McEwan, Hugh John Alexander McEwan, and William 
George McEwan, and the Empire' Salt Company Limited, and 
others, carrying on business under the name of the Dominion 
Salt Agency, James I. Carter, now deceased (and represented in 
this action by the defendants), promised to pay to Peter James 
McEwan, Hugh John Alexander McEwan, and William George 
McEwan, the moneys claimed in this action.

It is said that there was no promise made directly to these 
gentlemen by Carter, but that Carter was well acquainted with 
Mr. Proudfoot, the solicitor for the* plaintiffs in that action; that 
Carter, being largely interested in the case, was urging Mr. Proud
foot, solicitor for the plaintiffs, to settle that action for $3,800, 
and in so doing expressed his intention of supplementing the settle
ment then under consideration, namely, $3,800, by seeing to it 
that the plaintiffs were paid, in addition, such further portion 
of the remaining $2,200 claimed by them as should proportionately 
be borne by the* Empire Salt Company as a member of the defen
dant firm (the defendant firm being, as I have mentioned, the 
Dominion Salt Agency).

In order that the plaintiffs may recover, it is essential that they 
should establish: (1) such a binding and definite contract on the 
part of Carter ns would be enforceable in a Court of law; (2) that 
the benefit of that contract has, by an effective legal transfer, 
passed to the plaintiff in this action.

I have considered the arguments and the evidence at the
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Riddell, J

trial and have read the reasons for judgment prepared by the Chief 
Justice of this Court and by my brother Riddell.

I think that no contract has been established to which the 
Court can give effect, because Carter’s statement of intention, 
in the circumstances under which it was made, was too vague and 
uncertain in its nature to be capable of enforcement in a Court 
of law; and not only the circumstances under which it was made, 
but also the subsequent conduct of the parties, convince me that 
it was intended as a statement of a gratuitous intention, rather 
than as a binding contract.

One of the statements made by Mr. Hanna in his evidence is 
to me most illuminating: “Mr. Proudfoot, I remember, in the 
conversation asked us, it came up in some way, as to how much 
that undertaking was worth, and I have no doubt Mr. Proudfoot 
puts it as I probably did—I do recall saying to Mr. Proudfoot 
‘You know Mr. Carter as well and longer than I do, but, knowing 
him as I do, I would feel very confident that that would be paid 
in full/”

Carter appears to have been well known as a man of ample; 
financial means, and the remark quoted appears to me to relate*, 
not to financial ability, but to the like-lihood of Carter’s imple
menting his expressed intention, notwithstaneling the* fact that 
it was legally unenforce-able*. Mr. Proudfoot’s statement at p. 
21), line 9, looks in the same* direction, where, in speaking of his 
discussiem with Mr. Hanna, he says: “We* had been talking about 
Carter paying up the balance, anel I also referred to the fact that 
Carter expected to be able to get Mr. Henderson to elo the same- 
tiling. Then / raised some question of doubt about whether they 
would pay it or not.”

For these reasons, I agree* with the conclusion of my Ix)rd that 
no binding promise is proved to have been mhde—or was eve*r 
intended to have been made*.

Riddell, J.:—An appeal by the defendants, as executors of 
James I. Cartc*r, from the judgment of Mr. Justice Sutherlanel e>f 
the 15th November, 1915.

In January, 1904, Peter McKwan, a salt-producer anel pre>- 
prietor of the Goderich Salt Works, dieel inte-state*, leaving a widow 
and six chilelre-n, three* sems anel three daughte*rs.

In February, 1905, the three sons, “Peter James McEwan, 
Hugh John Ale*xande*r McEwan, and William Ge*orgc McEwan,
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representing the estate of Peter McEwan,” entered into an agree
ment with John Hansford, from which all the difficulty of this case 
arose.

The Me Ewans agreed that for live years Hansford should have 
the control of the Peter McEwan Salt Works (they arc called “the 
Salt Works of the parties of the first part”)—in consideration 
therefor Hansford agreed to pay them $2,000 per annum, the 
Me Ewans to be at liberty to manufacture salt for local retail trade, 
to be sold at a price fixed by Hansford, but not elsewhere or 
otherwise, and also they were to discourage the erection of any 
other salt works at Goderich. This agreement was expressed to be 
binding upon Hansford and his assigns.

On the 11th April, 1905, Hansford assigned to the Dominion 
Salt Agency of London, a partnership consisting of (1) a firm of 
which Hansford was a member, (2) the Canadian Salt Company 
Limited, and (3) the Empire Salt Company Limited. This 
partnership, the Dominion Salt Agency, took possession of the 
property, and for some time paid as provided in the agreement. 
By a document under seal, the agency gave notice on the 22nd 
October, 1906, to the McEwane, “representing the estate of 
Peter McEwan,” that the contract would be terminated on the 
31st January, 1907.

The lessors refused to consent to the cancellation of the agree
ment, and on the 29th May, 1909, brought action in their indi
vidual names, but in the statement of claim the plaintiffs are set 
out thus: “Peter James McEwan, Hugh John A. McEwan, and 
William George McEwan, representing the estate of Peter Mc
Ewan.” The defendants were John Hansford, and John Hansford, 
the Canadian Salt Company Limited, and the Empire Salt Com
pany Limited, carrying on business under the name of “The 
Dominion Salt Agency ”—the claim was for 86,000, balance due 
on the agreement.

The defendants set up that the agreement was void as against 
public policy ; that the agreement had been obtained by the 
Me Ewans representing untruly that they represented the estate 
of Peter McEwan.

James I. Carter, whose estate is represented by the defendants 
in this action, was a large shareholder in the Empire Salt Company. 
He was a man of honour and business integrity—and he told 
Mr. Proudfoot, the solicitor for the plaint iffs in that action, that
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lie did not, ns it business man ami a man of honour, care lu press 
the defence. Me further said: “You and Mr. Hanna" (the 
solicitor for tin1 defendants) “go on and make the settlement — 
I w'dl give you my r, after the settlement is made,
that I will pay up the balance of my share." Mr. l'roudfoot told 
him his name did not appear on the record, that the Kmpire Salt 
Company was the defendant, and lie said, “I am the Km pi re 
Salt Company." Being asked if the Kmpire Salt Company would 
be bound by any such arrangement as that, he said: “ It docs not 
make any difference1, this is my promise. I am going to pay the 
money, and the company has nothing whatever to do with it . .

I am going to pay the money . . . You and Hanna go
on and make the s< ... I also promise you this,
after the settlement is arrived at, 1 will do my best to get Mr. 
Henderson" (who seems to have represented the Canadian Salt 
Company) “to pay up his share, and I think I can get him to do 
it; but, so far as that man Hansford is concerned, I won't have 
anything to say about his share." What this means is: an honest 
business man, being (in substance) defendant with two other 
defendants, does not desire to take advantage of what may be a 
legal but certainly not a moral defence; knowing that his co-de
fendants cannot be ed to waive this defence and to pay the 
full amount of the honest claim, lie says to the plaintiffs: “Make 
the best settlement you can ; 1 shall try to get one of my co-defen
dants to do the thing, and 1 think he will; the other is a
rascal, whom I shall have nothing to do with anyway 1 shall 
pay my share of the true amount due"—and he makes 
this a personal promise, not the promise of his company, 
the nominal defendant. Mr. l’roudfoot agreed and made 
a settlement of the action with Mr. Hanna for a smaller 
sum than was claimed, being assured by Mr. Hanna that Mr. 
Carter was a man of his word. Carter had had conversations 
with Mr. Ibmna which it may be well to give in Mr. Hanna's 
own words: “When we came to the settlement at $3,800, 1 think 
he" (i.e., Mr. Carter) “had also seen Mr. l’roudfoot—he was 
born up in that locality and had a very friendly feeling towards 
all parties then;—and he said, the matter was being
settled at $3,8<H), that it was his intention, so far as the portion 
of the claim represented by the Kmpire Salt Company was con
cerned, lie would see to it that the McKwans were paid in full.
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That was to me*. While that <li<l not enter into the settlement as 
part of the settlement or come into the settlement in terms at 
all, I recall, in discussing it, that is, after being authorised to go 
up to S3,HIM), in discussing with Mr. Proud fool I told him very 
frankly what had occurred with Mr. Carter. I did not know 
whether Mr. Carter expressly intended that 1 should repeat that 
to Mr. Proud loot ; 1 did know from what occurred that there had 
been some discussion on that line between him and Mr. Proud loot. 
Mr. Proudfoot, 1 remember, in I he conversation asked us, it 
came up in some way, as to how much that undertaking was worth, 
and I have no doubt Mr. Proudfoot puts il as 1 probably did I 
do recall saying to Mr. Proudfoot, ‘You know Mr. Carter as well 
and longer than 1 do, but, knowing him as I do, I would feel very 
confident that that would be paid in full.’ 1 felt that way about 
it at the time, ami 1 have not any doubt 1 so stated. However, 
as far as 1 am concerned, it never entered into or was a pari of 
the settlement beyond that.”

It seems to me that we have here ample corroboration of Mr. 
Proudfoot’s story so as to answer the statute as interpreted in 
such cases as Parkir v. Parker (IKHI), 112 U.C.C.P. lid; liadford 
v. Macdonald (IHVI), IK A.It. 107; Wilton v. Howe (1003), 5 
O.L.R. 323; Ac., Ac.

The result is, that there was a promise by Carter to pay a 
certain sum in consideration of the plaintiffs settling the action— 
of course, as this promise was no part of the settlement, it does not 
appear in the settlement.

There was delay in demanding payment, which would -or 
might—be suspicious in persons of less high standing than Mr. 
Proudfoot; the learned trial Judge gives full credence to his evi
dence, and we should accept it at its face value, as 1 do.

There is no dispute that the aliquot part of the balance un
paid should be paid, if any.

A defence is raised that this was a promise under the Statute 
of Frauds: but that cannot be—it was not a promise to pay the 
debt of another, but a direct promise to pay money in consideration 
of a certain thing being done.

Then we are urged to hold that the action is not properly 
constituted. The sole plaintiff in this action is “Hugh .). A. Me- 
F.wnn, administrator of the estate of Peter McKwan, deceased”— 
and it is claimed that he has no cause of action as administrator—
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he* became such by letters of administration on the 7th March,
1910.

I cannot accede to this argument—the three Me Ewans affected 
to act for the estate of Peter Me Ewan, they intermeddled with 
and disposed of land belonging to that estate—since executors 
have now to do with real estate of the decedent, I think they 
became executors de son tort. They had so intermeddled long 
before the expiry of a year from the death of Peter Me Ewan, and 
continued that condition after the expiry of the year. Whatever 
may have been the effect of the statute in vesting the legal fee 
in the heirs—in fact (apparently with the consent of all concerned), 
the “estate” was kept alive with the three sons ns executors de 
son tort. They were dealt with as such when they made the 
original agreement, and when they sued in the original action 
the promise was made to them as such through their solicitor. 
There is no reason, I think, why the plaintiff here, who formally 
and legally represents the “estate,” should not sue.

All parties treated the property as that of the late Peter Mc
Kwan, the amount payable under the original agreement was 
considered by all parties part of his estate, and so was the amount 
promised to be paid by Carter.

In Sharland v. Mildon (1840), 5 Hare 400, the widow, an 
executrix de son tort, who intended to take out letters of adminis
tration, employed H. to collect some of the assets of the estate- 
lie did so, thereby becoming a debtor of the estate, if nothing 
more—he paid the widow, who never became administratrix. Tin- 
Court, Wigram, V.-C., held that II. could not discharge himself 
except by paying over to the legal personal representative what 
he had received.

This is quoted and approved by Wood, V.-C., in Hill v. Curtis 
(1865), L.K. 1 Kq. 90, at pp. 99, 100. Sykes v. Sykes (1870), 
L.R. 6 C.P. 113, 115, distinguishes but does not overrule.

Of course payment to the legal representative would be suffi
cient.

As all parties considered the money to be payable to tin 
“estate,” I think it may and should be considered as part of tin- 
estate, and I can see no reason why the present plaintiff, the legally 
appointed representative of the“estate,"should not take advantage 
of that promise.

Moreover, one of the promisees, the present plaintiff, entering
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into a contract in respect of the estate when executor de son tort, 
has become administrator—thereby his acts as representative of 
the estate when such executor de son tort have become validated : 
Kenrick v. Burges (1583), Moore (K.B.) 120: Hill v. Curtis, L.R. 
1 Eq. 90, 100—the promise made to him when he was executor de 
son tort (even though others were joined as promisees) he can take 
advantage of as administrator —he is considered as having been 
administrator from the beginning.

If the objection be taken that the promise was joint, the ob
jection would not prevail to make the action a nullity—the ( -ourt 
should add the necessary parties in some capacity, with their 
consent in writing as plaintiffs, in which case the Statute of 
Limitations would be ineffective: Thompson v. Equity Fire In
surance Co. (1908), 17 O.L.R. 214, 221, 222, 230: not questioned 
on this point in Equity Eire Insurance Co. v. Thompson (1909), 
41 S.C.R. 491, and the judgment affirmed (sub sileutio as to 
this point), Thompson v. Equity Fire Insurance Co., [1910] AX’. 
592. If the others refuse, the proper practice is to add them 
as parties defendant : Cullen v. Knowles, [1898] 2 Q.R. 380; and 
then the statute would not matter.

In no case should the action be dismissed : Roberts v. Evans 
(1878), 7 Ch.l). 830; Van Colder Apsimon X* Co. v. Sowerby 
Bridge United District Flour Society (1890), 44 (’ll. 1). 374.

If the defendants really desire it, they may be protected by 
making the two other brothers parties.

In all other respects, 1 think the appeal should be dismissed, 
and witn cost-*. Appeal allowed; Riddell, J., dissenting.

Re GOODMAN.
Manitoba Court of Appeal, lloinll, C.J.M., Richards, Pmtu Cameron and

llnyyart, ././..1. June 9, 1919.

Extradition (61- 3) Bankrittcy offknces—Conckai.im; provkrtv.
Actual concealment of proiiorty in anticipation of liankrnptcv, and 

failure to disclose the x\ hereabouts'of himself or the property, after the 
bankruptcy, are sufficient grounds for granting the extradition of the 
bankrupt, when demanded by a foreign state, upon a charge of fraudu
lently concealing while bankrupt, from his trustee, properly of his estate. 
It is not necessary that the evidence should be sufficient to justify a con-

[Re (Soodman, 2S D.L.R. 107, 2(1 Can. Cr. Cas. 84, affirmed.|

Habeas corpus to disclmrgc prisoner committed for extra
dition by order of Liait, J., 28 D.L.R. 197, 2(> Can. Cr. Cas. 84.

II. J. Symington, K.C., and M. ./. Finkelstein, for accused.
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//. IF. WhitUi, K.C., for State of Massachusetts.
Howell, C.J., concurred with Cameron and H ago art, JJ. 
Richards, J.A. (dissenting):—Goodman, who has been 

committed by Halt, J., to gaol to await his extradition, is brought 
Richard*, i.A before the Court under a writ of habeas corpus, and his discharge 

from custody is asked on the alleged ground that the depositions 
taken do not shew that he had committed a crime within the law 
of the United States.

The statute of the United States under which he is charged

A |HMnon shall lx* punished by imprisonment for a period not to exceed 
2 years upon conviction of the offence of having knowingly and fraudulentl> 
(I) concealed while a bankrupt or after his discharge from his trustin' am 
of the property belonging to his («state in bankruptcy.

The charge laid under the above is that Goodman, on or al>oui 
December 13, 1913, at the city of Worcester, in the State of 
Massachussetts, one of the United States of America, did unlaw 
fully, knowingly and fraudulently conceal, while bankrupt, from 
his trustee in bankruptcy, the sum of $5,(MM), being part of the 
property belonging to his estate in bankruptcy.

From the evidence there was, I think, made out a prima facii 
case that Goodman expected to become a bankrupt, and that 
so expecting he, in September, 1913, so dealt with $5,(MM) of his 
property as to shew an intent to fraudulently conceal it, so that, 
in case of his bankruptcy, his trustee in bankruptcy would sup]M>sr 
that he had lost the money in a transaction and would lx* unable 
to get possession of it. In effect he would in such case defraud 
the trustee of that sum.

So far as the evidence shews he shortly thereafter disappeared 
from the State of Massachusetts.

On November 10, 1913, he was adjudicated a bankrupt on 
the motion of a creditor or creditors. Frank B. Holmes was 
appointed trustee; and on December 12, 1913, Holmes completed 
security that he had been ordered to give as trustee. Apparent!\ 
then, and not till then, he, Holmes, was entitled to take possession 
of the estate.

That Goodman’s act would have been a crime under tin 
Canadian law, if committed in Canada, is clearly shewn. Sec. 
417 of the Code makes it an indictable offence for the accused to 
conceal any of his property with intent to defraud his creditors

MAN.
C.f A.

Its
Goodman.

»b
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or any of them. His acts in September would, if done in tliis MAN. 
country, amount to that crime, as they shew a concealment then ('. A. 
of the $5,000 with intent to defraud creditors. ltK

But the United States statute does not go so far. Under Goodman. 

it, to constitute the crime, there must, in addition to what would Richard», j \ 
have to be shewn under our Code, be evidence of two things 
existing at the time of the concealment: 1st. That the accused 
was adjudged a bankrupt; 2nd. That there was a qualified trustee 
of his estate.

It is patent, therefore, that the crime could not have l>een 
committed before December 12, the day on which the last in 
time of these t hings happened.

There is no evidence that Goo" was ever in the State of 
Massachusetts after the early part of October, 1915, and there 
is none to shew' or raise the presumption that lie ever learned 
that he had been adjudicated a bankrupt, or that a trustee had 
been appointed to his estate.

There is evidence that in September he intended thereafter 
to commit the crime if thereafter he should become a bankrupt 
ami a trustee should be ap|H)inted. But I cannot sec* how he 
can be held to have actually committal it in the absence of 
knowledge of the bankruptcy and that the trustee had been 
appointed and had qualified.

What he did h ip]>encd in September. If there had thereafter 
been no bankruptcy adjudication he could not have been guilty 
of the crime notwithstanding his evil intention. Then how can 
he be held to have committed the offence unless he knew of the 
subsequent proceedings which would make his continuing to 
conceal the money an offence?

If the contention of counsel for the United States is correct, 
then up to one minute before the trustee had qualified there was 
no crime, but one minute thereafter it had happened automatically 
without any knowledge or act on his part. 1 cannot follow such 
reasoning.

There is apparently a doctrine of continuing intention in 
United States decisions which if followed means that his fraud
ulent intention in September continued until tin- appointment 
of the trustee. Granting that, it seems to me for the reasons 
aliove stated that to make the evidence of the crime complete 
it should l>e shewn that he knew or had reason to know that

7
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MAN. there* was a trustee and tliat he thereafter continued the con
C. A. cealment.

Re
( iOODMAN.

With regret, I think that the crime has not been proved
I would order the discharge of the accused.

Perdue. J.A. Perdue, J.A. (dissenting) :—The charge relied u]>on is:
That the said Morris Goodman, on or about December 13, 1913, at tin 

said city of Worcester, did unlawfully, knowingly and fraudulently, conceal, 
while a bankrupt, from his trustee in bankruptcy, the sum of 15,000, lieing 
part of the properly beh nging to the estate in bankruptcy of the said Morris 
Goodman, contrary to the laws of the United States of America, etc.
The actual transaction upon which the charge of unlawful con
cealing is founded took place in September, 1913. On Novcmlx*i 
10, 1913, he was in bis absence adjudged a bankrupt. On Decem
ber 12, in the same year, Mr. Holmes qualified as trustee of tin 
estate in bankruptcy.

The expert who was called to prove the law of the United 
States applicable to the case gave in evidence sec. 29
Acts of Congress of July 1, 1898, as amended, as being the enact
ment under which the above charge was laid. This enactment 
provides for the punishment, on conviction, of a person of “having 
knowingly and fraudulently (1) concealed while a bankrupt. 
or after his discharge, from his trustee any property belonging to 
his estate in bankruptcy, " etc. It would seem reasonably clear 
that however fraudulent the intention of the accused may have 
been when he entered into the transaction of September, 1913 
no offence could have been committed under the above enactment 
until a trustee in• bankruptcy was duly appointed, which did 
not take place until a considerable time after the alxtve transact ion 
was completed. The extradition Judge found that “a concealment 
of the money effected in September would (unless disclosed* 
continue to be a concealment in December when the trustee 
qualified.” He cites the Webber cast*, 5 D.L.R. 803, 20 (’an 
Cr. (’as. 1, as establishing that

The essence of the offence of fraudulent concealment of onsets by a bunk 
rupt under the low of the United States is the continuance of the concealment 
after adjudication of bankruptcy and the ap|»ointmcnt of a trustee, whose 
title relates back to the date of the adjudieution.

Foreign law is a question of fact and has to be proved it.- 
such: Bremer v. Freeman, 10 Moore P.C. 300; Taylor on Kv., 
10th ed., p. 8. There was no evidence given upon the 'at ion
to shew how the enactment in question has been interpreted or 
to ]trove that its operation in the United States is as stated in

4

88
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the W ebber ease. The testimony of the expert is silent on the MAN‘
subject. The extradition Judge in the Webber ease may have C. A.
had evidence before him upon which Ire fell justified in coming 
to a conclusion es to what the foreign law was. But his finding Goodman. 

being one of fact, a Judge in another application is not justified Perdw. j.a 
in taking that finding where there is not evidence upon which the 
last mentioned Judge can inde]tendentIv arrive at the same 
conclusion; foreign law must be proved in each particular case 
like any other fact : McCormick v. Harnett, 23 L.J. Ch. 777. The 
law of the foreign country and the interpretation of it might 
change from time to time.

In this ease the expert’s evidence only went to the extent 
of proving the enactment by tin1 Congress .of the Vnited States 
of the section in question, and that it was applicable to the 
present case. This, it appears to me, is not enough. The Court 
must have the assistance of a lawyer skilled in the foreign law 
who knows how to interpret it: Sussex Peerayt Case, 11 Cl. &
Fin. 85, 114-116; Lord Nelson v. Lord llrid port, S Boav. 547. In 
the absence of expert evidence interpreting the foreign statute 
proved by the witness to be in force and applicable, the Court 
may look at the section itself and consider what is its proper 
meaning: Concha v. Murrietta, 40 Ch. I). 543, 550, 554. 1 cannot
find anything in the section, standing by itself, that justifies 
the interpretation placed upon it in the Webber case and followed 
by the extradition Judge in the present case. There is no evidence 
to shew that the accused either knew that lie had been adjudged 
bankrupt or that he carried out any intention lie may have 
formed in September of concealing property belonging to his 
estate from his trustee in bankruptcy if such bankruptcy ever 
became a fact. He may have paid the money to a favoured 
creditor or disposed of it in some other manner not necessarily 
constituting a concealment.

I have read the judgment of Richards. .1., and agree with the 
conclusions at which he has arrived.

Cameron, J.A.:—On an application for extradition of the r»mer..n.i a. 
prisoner, Galt, J., made an order commit ing him io the common 
gaol of the Eastern Judicial District there to remain until sur
rendered or discharged according to law. A writ of habeas corpus 
having been granted ihe matter now comes before this Court on
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motion to make absolute a rule nisi for certiorari which, by consent. 
is taken and heard as a motion to discharge the prisoner.

The prisoner was indicted by the Grand Jury of the District 
Court of the District of Massachusetts, at Boston, October <>. 
11)14. The identity of the ]>crson indicted with the prisoner 
is not disputed. The prisoner was indicted for knowingly ami 
fraudulently concealing ussets from the trustee of his estate in 
bankruptcy under see. 21) (b) of the Acts of Congress of July 1, 
181)8, as amended. The section in question and tin1 facts of the 
case are set out fully in the judgment of Galt, J. The foreign 
law applicable, which must be shewn as a fact, is, in my opinion, 
sufficiently established by the depositions of William C. Matthews, 
an attorney and counsellor-at-law within and for the Common
wealth of Massachusetts and of the District Court of the United 
States for said Commonwealth. It is therefore unnecessary to 
consider the evidential value of decisions in which the foreign 
law has been held established.

The objection is taken that, as the evidence shewed that the 
$5,(XX) in question was concealed by Goodman in SeptemlxT, 
1913, whereas the trustee in bankruptcy was not appointed until 
November 10, and did not qualify until December 12 of that year, 
there was consequently no offence against the laws of the United 
States. This objection was considered and overruled by Galt, 
J., and 1 agree with his conclusion. The circumstances sur
rounding the transaction concerning the house in September, 
1913, ami the subsequent acts and conduct of the prisoner were, 
as shewn by the depositions, of the most suspicious character. 
In such a case as this, it is only necessary that the evidence should 
be such as to give rise to probable cause to believe the accused 
guilty, and it is not necessary that it should lx* sufficiently con
clusive to authorise his conviction, if unanswered. Ex />. Feinbery, 
4 Can. O. Cas. 270. There is, to my mind, some evidence from 
which it may be inferred that the prisoner fraudulently con
cealed his assets from the trustee and that raises the question 
which should be determined at the trial. There is every reason 
to believe that the trial to be had before the District Court of 
Massachusetts will In- fair and proper, ami 1 see no reason for 
differing from the judgment of Galt, J.

Hauoaht, J.A.: I have perused the reasons of Cameron, J 
and agree with him and with his disposition of the ease.
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I would observe also that any disposition made by Goodman MAN- 
of his property before the making of the order in involuntary C. A 
bankruptey would not be an offence against the Act of Congress pK 
which provides that (Ioodman.

A person shall 1m* punished . . . u|hhi conviction of the offence iiaanrt.JA
of having knowingly and fraudulently (1) concealed while a bankrupt . . .
from his trustee any of the property belonging to his estate in bankruptey.

1 think it was an offence for him to make no disclosure on and 
after Decemlier 13, 1913. With his i" aratiee there dis
appeared the property in question. There was a statutory 
obligation imposed on him to make the disclosure to the trustee 
from and after the bankruptey. Absconding did not relieve 
him. In concealing himself he concealed the property.

The Vnitcd States authorities proved the disposition of the 
property two months prior and traced the same into the custody 
of Goodman. We are asked by the United States counsel to 
draw the inference that it still remains in his custody.

By Goodmun we are asked to draw the inference that he 
made or may have made some legal disposition of it before Decem
ber 13, 1913.

The questionable conduct of Goodman from October until 
he disappeared shews that his intention was to defraud his creditors 
and supports the contention of counsel for the United States. The 
whole evidence gave rise to probable cause for believing him 
guilty of the offence and justified Galt, J., in committing the 
accused for the purposes of extradition.

This case is within the law as given in l(e (latex, S ( an. ( >. ( as.
249, and Ex parte Feinberg, 4 Can. Cr. (’ns. 270.

1 would discharge the writ of habeas corpus, and affirm the 
judgment of Galt, J.

Prisoner remanded; habeas corpus discharged.

McDonald v. Lancaster separate school trustees. ont.
Ontario Supreme Court, Masten, J. February to, 1016. ft (;

Contempt (6 V—50)—Cessation ok act not pvroinu—Motion to
COM M IT IRRKüCLAKITIEH—(\)N DONATION.

A contempt by disobedience of the Court’s injunction is not purged 
by mere cessai ion from the set giving rise to it; u technical irregularity 
in the motion to commit by reason of non-compliance with r. 21 IS (Ont.) 
niHV be condoned by the Court.

ihulcH 1K3, 1H4. applied; Petty v. Daunt. 114 Ch.l). 172. It< ntlell v.
(irumty. |lMtô| I <2-It- Hi, followed; Mclhtnalil \ Lanni'h > School Trust,, .
24 D.I..K. si is. 34 O.b.lt. 34<l. aflirining 31 O II! 3fi0. referred to.|

D8D



732 Dominion Law Kkpokth. 120 D.L.R.

ONT.

8. C.

McDonald

Lancaster
Separate

School
Trustees.

Hasten, J

Motion by the plaintiff to commit the defendants Médéric 
Poirier and John Ménard for contempt of Court in disobedience 
to the judgment pronounced by Falcon bridge, C.J.K.B., on 
the 8th May, 1914, and affirmed by the Appellate Division on 
the 12th July, 1915. See 31 O. L. K. 300, 34 O. L. H. 310, 24 
D.L.K. 80S.

J. .1. Macdonell, K. C., for applicant.
A. C. McMaster, for resixmdents.
./. A. McKvoy, for Department of Education for Ontario.
Masten, J.:—Motion by the plaintiff, applicant, to commit 

the defendants Médéric Poirier and John Menard (respondents) 
for breach of an injunction dated the 8th day of May, 1911.

Paragraphs 2 and 4 of that judgment are as follows:—
“2. This Court doth order and adjudge that the said Board 

of Trustees of the Homan Catholic Separate School for Section 
Number 14 in the Township of Lancaster, and Médéric Poirier, 
Emérie Ouimet, and John Ménard, the trustees of such Ixmrd, 
be and they and all of them are hereby restrained from continu
ing to employ the defendant Léontine Sénécal as a teacher in the 
Homan Catholic Separate School in School Section Number 14 
in the said Township of Lancaster, so long as she is disqualified 
from acting as such teacher under the regulations of the Depart
ment of Education for the Province of Ontario, and that they and 
all of them be and they arc hereby restrained from using the 
rat es of said Homan Catholic Separate School, or any of such rates, 
for the payment of the said Léontine Sénécal as a teacher in said 
Homan ( atholic Separate School, as long as she is so disqualified, or 
any other teacher not properly qualified according to the said 
regulations.”

“4. And this Court doth further order and adjudge that all 
the said defendants, and each of them, be,and they are hereby 
restrained from using or allowing the use of French as the language 
of instruct ion or communication in the said school, so long as the 
same shall not be permissible under the said regulations.”

Three breaches of this judgment are alleged:—
(a) That the respondents, in breach of paragraph 2 of the 

judgment, have, since the month of July last, employed, as a 
teacher in the said school, one Florence Quesnel, a teacher not 
properly qualified according to the regulations.
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(b) That the defendants have directed and allowed the teach
ing of French as a language in the school.

(c) That the defendants have allowed the use of French as 
the language of instruction or communication in the said school, 
and that such use has not been made permissible under the regu
lations.

The facts are plain. Florence Qucsnel was employed by the 
respondents as teacher of the school in question down to the 
27th day of December. From July, 1915, until she resigned, she 
was not properly qualified according to the regulations.

The defendants have directed and allowed the teaching in 
the school of French as a language.

This act is not prohibited by the judgment for contempt of 
which the motion is brought .

1 find that the defendants have allowed the use of French as 
the language of instruction or communication in the school in 
connection with the teaching of the Catechism, and 1 find that 
such use has not been made permissible under the regulations.

Certain technical difficulties have, however, arisen in con
nection with the application, and to these I now address myself.

The motion was first argued before me on the 11th day of 
November, 1915, pursuant to notice dated the 16th October, 1915, 
the defendants by their counsel expressly waiving all irregularity 
in the proof of service on the respondents of the injunction order 
u|>on which the motion was founded, but objecting that there 
was no proof of service on the respondents of the judgment of 
the Court of Appeal confirming that order. In view of the fact 
that the judgment was not varied by the appellate Court, and that 
the resjHmdents were represented on the appeal by counsel, this 
objection was overruled. On t he hearing of t hat applicat ion, counsel 
for the res]H>ndcut8 stated, on their behalf, their desire to conform 
fully and unreservedly, not only to the formal judgment, but to the 
views of the Court, and to the regulations of the Department. 
With the view of affording an opportunity of so doing, and on the 
suggestion of counsel for the Department of Education, the 
motion, after argument, stood enlarged until Tuesday the 14th 
December, 1915, and leave was granted to all parties to file 
further material, with the view of informing the Court what 
steps had then been taken to conform. The motion was from 
time to time enlarged until the 27th December, and on that date
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was reargued. At the conclusion of that argument judgment was 
given on certain phases of the motion as follows:—

“This is a motion based on a notice dated the 16th day of 
October, 1915, given on behalf of the plaintiff, asking that the 
defendants Poirier and John Menard may be committed to the 
common gaol of the county or of the united counties in which 
they may be found, for breach of a judgment pronounced herein 
by the Chief Justice of the King’s Bench, dated the 8th May,
mu.

“The grounds set forth in the notice of motion are the breach 
by the trustees of the judgment, in continuing to employ as a 
teacher in the school a person not properly qualified by the regu
lations of the Department, and in allowing the use of French as a 
language of instruction and communication in the said school. 
These are the only two grounds upon which the motion is based.

“ The notice of motion so launched was served on the 18th 
October on Poirier and Ménard, and on the 19th October on the 
firm of Messrs. Belcourt, Ritchie, & Company, and on the 21st 
October it was further served.

“I observe that the affidavits filed in support of it are filed 
on the 9th November, some time after the service of the notice 
of motion.

“ Rule 298 requires that affidavits upon which a notice of 
motion is founded shall be filed before the service of the notice 
of motion, and all other affidavits shall be filed before they are 
used.

“I have considered very carefully whether the application 
should be refused on this technical ground, or whether the course 
which the motion has taken in having, after argument, been en
larged at the suggestion of the Attorney-General, concurred in 
by both parties, with leave to all parties to file and serve further 
material, and further material having thereupon been adduced 
by both parties, and having come up again and having been further 
enlarged on the 21st instant, with leave to either party to cross- 
examine—the parties to facilitate by producing deponents for 
cross-examination on notice to solicitors—whether this course 
has cured the irregularity above noted. It is, naturally, of the 
first importance that in a motion of this kind the application 
should be well-founded, and that there should be no possibility
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of its being subsequently determined that any order which was 
made was bad because all formalities had not been complied with.

“In Oswald on Contempt of Court, 3rd ed. (1910), p. 210, the 
rule is laid down in this way : ‘Care should be observed in settling, 
serving, and proceeding upon a notice of motion to commit, or for 
leave to issue a writ of attachment, because the Court is ‘jealous 
of the personal freedom of the subjects of the Crown;’ and where 
the liberty of the subject is in question, always requires the 
utmost strictness in procedure. Applications affecting the liberty 
of the subject arc matters strictissimi juris, and although an 
irregularity in the course of proceeding for attachment or com
mittal does not render the proceedings void, and the Court has 
power to condone the irregularity, yet slips in the practice, where 
the liberty of the subject is concerned, arc seldom allowed by the 
Court to be got rid of under this power, and in many cases delay 
and expense have been incurred, and even justice defeated, by 
slips and irregularity in the proceedings.’

“The above extract well states the principle which has always 
been applied by the Courts of this Province in dealing with such 
an application. Though it is possible that the irregularity which 
exists in this case may have been overcome by the course of events 
above outlined, nevertheless, for greater security, I have come to 
the conclusion that the proper course to pursue will be to direct 
that this motion stand over and be retained by the Court as at 
present constituted, and that a new notice of motion be served 
on the respondents, returnable on the 12th January next, based 
upon the matter now filed in support of this present application.

“I think it undesirable that an order should be pronounced 
at this stage and on this notice of motion, as it has been served 
irregularly. The present direction will therefore be as above 
stated.

“In doing so, I think it desirable to express the view that I 
now entertain regarding some of the points that have been argued, 
hoping that it may assist in reacliing a conclusion that will be 
less onerous than might otherwise be the case.

“I am of the opinion that on a proper consideration of the 
second paragraph of the judgment above mentioned, the concluding 
clause, ‘ or any other teacher not properly qualified according to the 
said regulations,’ relates back to the first prohibition contained 
in the paragraph, and applies to it as well as to the second; so
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that, for the purposes of this motion, the paragraph may be read 
as follows: ‘This Court doth order and adjudge that the said 
Hoard of Trustees of the Roman Catholic Separate School for 
Section Number I t in the Township of Lancaster, and Medvric 
Poirier, Kmvrie Ouimet, and John Ménard, the trustees of such 
board, be and they and all of them are hereby restrained from 
continuing to employ . . . any other teacher not properly quali
fied according to the said regulations.’ If that is the correct 
interpretation of the second paragraph, it is manifest, upon the 
facts here disclosed, that the defendants have committed a breach 
of the injunction, and have been guilty of contempt.

“Then, with respect to clause 4; as far as I am able to see, 
the teaching of the Catechism in the school in the French lan
guage is using the French language as a language of instruction 
and communication, in the terms of clause 4 of the judgment. 
1 should be inclined, I think, to give effect to the argument of 
Mr. McMaster that this judgment, as at present framed, does not 
deal with the teaching of the French language as a language, and 
that the mere teaching of the French language as a language 
is not therefore a breach of this judgment. If the written judg
ments of the Court of Appeal and of the Chief Justice of the 
King’s Bench, as they seem to do, express the opinion that the 
teaching of French is not permissible, the judgment may perhaps 
be supplemented by incorporating in it such a declaration.

“All that I have now to consider is, whether there has been 
a breach of the formal judgment, as it stands at present. As to 
the effect and result of any breach, this remains to be dealt with 
when the motion comes before the Court on the 12th January, 
and I say nothing further.

“The Rules of the Court are ample for dealing with the 
matter either by commitment or by fine, or partly by one and 
partly by the other.”

The pending motion was thus enlarged until the 12th day of 
January, 1910, with a direction that the applicant should serve 
a supplementary notice of motion, returnable on that date. Ac
cordingly, such notice was served. All the material theretofore 
filed in support of the pending motion is referred to in such 
notice. On the return of the motion, affidavits were tiled on behalf 
of the respondents shewing that the defendants had, on the 27th 
December, procured Miss Florence Quesnel to resign as teacher
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of the school in question, and that such resignation had, on the 
30th day of December last, been notilied to the solicitors for the 
applicant.

The motion was finally argued on the 12th day of January, 
and now comes up for judgment.

Counsel for the respondents takes a preliminary objection to 
the supplementary notice of motion, dated the 31st December, 
1915, and servet on the 3rd January, 1916, viz., that the notice 
docs not specif}' any particular term or clause of the injunction 
in question for the breach of which committal is asked.

I have carefully read the cases referred to in support of this 
objection, viz., Hipkiss v. Fellows (1909), 101 L. T. R. 516; 
Taylor v. Hoc (1893), 68 L. T. K. 213; In re Seal, [1903] 1 Ch. 
87; and Halsbury’s Laws of Englhnd, vol. 17, p. 295; also some 
other cases.

Rule 181 of our Rules of Court provides that “non-compliance 
with the Rules shall not render the writ or any act or proceeding 
void, but the same may be set aside, either wholly or in part, as 
irregular, or may be amended, or otherwise dealt with, as may 
seem just.”

This Rule, for the purpose of this application, is substantially 
like Rule 1037 of the English Rules of Practice, under which it 
has been determined that the Rule applies to motions to commit 
or attach; that the Court has the same jurisdiction in such cases 
to condone irregularities as in ether cases; but that such discre
tion will not be readily exercised in favour of an applicant where 
the liberty of the subject is involved. In the present case, con
sidering the course which the motion has taken, and the provi
sions of Rule 183,* having regard also to the fact that this objec
tion was not taken on either of the original arguments, though the 
notice vas in like terms, that the original motion is still pending 
before me, that the present notice of motion is a formality sup
plemental to the original notice, and that no injustice can pos
sibly arise to the respondents who have been fully aware for many 
weeks of the particular breaches complained of, I overrule this 
objection and condone the irregularity if any such exists. I refer
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right and justice of the case.
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to liendell v. Grundy, [1895] 1 Q. B. 16, and to Petty v. Daniel 
(1886), 34 Ch. D. 172.

Counsel for the respondents next objected that, prior to the 
3rd day of January, 1916, when the supplementary notice of 
motion was served, the respondents had effectually dispensed 
with the services of Florence Quesnel, by securing and 
accepting her resignation; and consequently that, at the date 
when this supplementary notice of motion was served, the respon
dents were not in contempt; that such motion is therefore irregular 
and unfounded, and should be dismissed with costs to be paid 
to the respondents.

This objection raises an important general question as to 
the nature of a contempt. No cases were cited in support of 
the respondents’ contention ; but, upon the best consideration 
that I can give the matter, 1 am of opinion that, where a contempt 
has been committed, such contempt is not cancelled, obliterated, 
or purged by mere cessation from the act constituting contempt. 
If that be the true principle, it must be capable of standing the 
following test. Assume that in the present cast* the respondents 
had continuously, since the date of the judgment, been not only 
transgressing the terms of the injunction, but blatantly stating 
that they defied the power of the Court, and that by their breach 
of the injunction the plaintiff had suffered irretrievable damage, 
and that on the day before the notice of motion for contempt was 
launched the respondents had complied with the injunction order. 
Would the fact of such compliance prevent the applicant from 
bringing to the attention of the Court the conduct of the respon
dents during the preceding period? Or would it prevent the Court 
from dealing with the contempt which had been committed?

Oswald on Contempt of Court, 3rd ed., p. 1, gives the fol
lowing definition: “Contempt, in the legal acceptation of the 
term, primarily signifies disrespect to that which is entitled to 
legal regard. ... In its origin, all legal contempt will be found 
to consist in an offence more or less direct against the Sovereign 
himself as the fountain-head of law and justice.”

In Hex v. Newton (1903), 67 J. P. 453, Alverstone, L. C. J., 
said : “ Quite apart from this particular case it ought to be plainly 
understood that applications for attachment for contempt are 
not proceedings taken, and ought not to be regarded as pro
ceedings taken, by one party to redress a wrong or obtain pecun-
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iary consideration.” And the rule was there laid down that 
proceedings for contempt ought not to be settled by the parties 
except with the sanction of the Court.

As applied to the circumstances of this ease, the contempt 
consists in the disregard of the law of the land as interpreted by 
the judgments of our Courts. It has become a question not merely 
of the use of French in this particular school, but whether the 
laws of Ontario, as interpreted by its highest Court, are to be 
obeyed.

If in Courts of law rej>entance condoned offence, offenders 
would multiply. On any other basis our Courts of Justice would 
soon lose their hold upon public resj>eet, and the maintenance of 
law and order would be rendered impossible. I am of opinion 
that the jurisdiction to entertain the motion now pending is not 
ousted by the cessation on the part of the respondents from the 
act complained of.

Rut, apart from the above considerations, it does not appear 
to me that this objection is well-founded on the facts of the case. 
I find that the respondents were guilty of contempt of the judg
ment of this Court in two respects: (1) By employing Florence 
Quesnel from July until the 27th December, 1915, she being, 
at the time, “a teacher not properly qualilicd according to the 
said regulations.” (2) I find that they were guilty of contempt 
“by using or allowing the use of French as the language of 
instruction or communication in the said school,” in teaching the 
Catechism. Both of these violations of the injunction continued 
down to the 27th.day of December, 1915, and nothing appears 
upon this motion to indicate that the respondents, even down to 
the present time, have ceased to employ the French language as 
the language of instruction and communication in teaching the 
Catechism. This objection is, therefore, overruled.

Lastly, it is objected that this is not a criminal contempt, but 
is a contempt in procedure only in a civil action; that, in civil 
cases, the object of the motion to commit for contempt is only 
to secure the enforcement of the decree of the Court; that the 
matter principally complained of, viz., the employment of Florence 
Quesnel, has now been rectified; that, if a breach of the injunction 
has been committed, it has arisen through honest misinterpreta
tion of the terms of the judgment, and was not wilful; that, when 
the true interpretation of the judgment was pointed out, obedience
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was rendered; and that the respondents now assert their desire 
to accord full and complete obedience to the judgment in every 
particular.

This objection might be formidable if the ease was that of a 
money demand or other simple case, where compliance resulted 
in a full satisfaction of the private rights of the complainant. 
The present case is quasi-public in its nature, relating as it does 
to the rights of ail the English-speaking supporters of the Separate 
School in question. As I have already pointed out, there has not 
been yet any full compliance with the terms of the judgment. 
Lastly, the circumstances strongly indicate to my mind that 
actual misconduct ought to be imputed to the respondents who 
have disobeyed the Court’s order.

On the hearing of the motion on the 11th day of November, 
counsel expressed unreservedly the desire and intention of the 
respondents to comply fully with all the requirements of the law, 
whether expressly set forth in the judgment of the Court or not. 
In his judgment at the trial, the Chief Justice of the King’s Bench 
says (31 O. L. R. at p. 303) “ that the use ai d teaching of the 
Fiench language in that section, as at present carried on, are 
. . . unauthorised.” And at p. 304: “ The conduct of the
defendants, in disregarding and defying the rulings and remon
strances of the Department and its officers, can be described only 
as recalcitrant and recusant. If they are, as they claim and as 
they seem to be, ignorant men, they ought to have sought com
petent legal advice; and, having failed so to do, they cannot claim 
to have acted in good faith. The rulings of the Department appear 
to me to have been entirely according to law.”

Afterwards, having specially requested the Appellate Division 
to determine whether thej were entitled in this school as consti
tuted to teach French as a language, and having been informed, 
after full argument, that in this school as constituted it was not 
lawful to teach French as a language, they continued teaching it 
exactly as before; alleging (what is quite true) that the formal 
judgment as issued does not cover the point.

And again, having, as above mentioned, on the 11th day of 
November last, stated their desire and intention to yield free and 
full compliance with all the requirements of the Separate Schools 
Act, as it had been interpreted for them, they nevertheless contin
ued down to the 27th day of December last conducting the school
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in a manner which had been determined to be illegal, and which ONT.
now turns out to be in direct contravention of the terms of the 8. C.
formal judgment. * McDonald

I cannot better indicate my view than by adapting the lan- ( ^ ^ ^ 
guage of the trial Judge and saying that the conduct of the Separate 

respondents in disregarding and defying the interpretation of the tiuistkIs 
law by the highest Court of the Province can onlv be described

, . , 17 MiiHtvn. J.as recalcitrant and recusant.
I think that, obsessed with a rigid and obstinate desire to carry 

matters on to the last ditch according to their own wishes, they 
have (whether there was any direct intention to disobey the 
order or not) disregarded not only the spirit but the letter of the 
Court’s judgment.

In Stancomb v. Trowbridge Urban District Council, [1010]
2 Ch. 190, Warrington, J., discussing the meaning of “wilful 
disobedience,” says (p. 194): “In my judgment, if a person or a 
corporation is restrained by injunction from doing a particular 
act, that person or corporation commits a breach of the injunction, 
and is liable for process for contempt, if he or it in fact does the 
act, and it is no answer to say that the act was not contumacious 
in the sense that, in doing it, there was no direct intention to 
disobey the order.” And he relics upon a similar view expressed 
by Chitty, J., in Attorney-General v. Walthamstow Urban District 
Council (1895), 11 Times L. II. 533.

I therefore find that the defendants Médérie Poirier and John 
Ménard have been guilty of contempt of Court, and I should 
add that I base such finding solely on the breach of the formal 
judgment as drawn up, and have referred to other matters only 
in connection with their statement that they desired to yield 
full compliance and for the purpose of testing their bona fides 
in that regard.

The order of the Court is, that Médérie Poirier and John 
Ménard be fined each in the sum of $500, and do pay to the 
applicant, McDonald, his costs of the motion incurred as and 
from the 31st day of December, 1915, to be taxed, and that there 
be no costs to either party of the motion prior to the 31st day of 
December.

Having regard to the fact that the respondents claim to be 
ignorant men, and still assert themselves to be desirous of yielding

48- -29 D.1..K
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compliance to the Court’s order, I direct that this order imposing 
fine and costs as above do not issue for the space of one month 
from this date; and that, upon payment, within that period, by 
the respondents to the applicant, McDonald, of his solicitor and 
client costs, to be taxed, of all proceedings to commit from the 
ltith October, and upon the respondents each for himself executing 
and filing with the Registrar, within the same period, a written 
undertaking not to do any act tending towards the using or 
allowing the use of French as the language of instruction or 
communication in the Roman Catholic Separate School for 
Section Number 14 in the Township of Lancaster, and further 
undertaking, so far as lies in his power, to prevent the use oj 
French hereafter contrary to law, the issue of the order hereby 
directed be perpetually stayed.

WAUGH v. SHAW.
A'ova Scot id Supreme ('curt, (Iraham, C.J., and Russell, Lomjley, Harris and 

Chisholm. ,/./. April 22, 1916.

New trial (S V B—40)—Right exercisable by motion below bkfori 
appeai —Excessive verdict.

An application under see. 80 of the County Court Act (R.S.N.S. 
1900, eh. 150), for a new trial or to set aside a jury's findings, must be 
made to the County Court Judge, and cannot in the first instance lie 
made to the Supreme Court; it cannot be made, by way of appeal, con
currently with the motion below, and as long as the motion is (lending 
there is no appeal. The principle, that an Ap|H*llate Court will grant a 
new trial where the verdict appears excessive and is not reduced by con
sent of the parties, has therefore no application. (Graham, C.J., and Rus
sell. .1,. dissented.)

| Wall v. Walt, [19051 A.C. 115. distinguished.]

Appeal by the defendant from the judgment of Wallace, J.. 
in favour of plaintiff, in an action claiming damages for injuries 
sustained in consequence of the negligent driving of defendant’s 
horse and carriage on one of the public streets of the city as a 
result of which plaintiff was knocked down and severely injured. 

//. Mellinh, K.C., for appellant.
IF. ./. O'Hearn, K.C., for respondent.
Graham, C.J. (dissenting):—This case was tried before the 

County Court Judge with a jury, and the jury have made certain 
findings of fact. It is obvious that there was a mistrial, and 
that there ought to be a new trial. The counsel for the defendant, 
instead of moving the County Court for a new trial, has come here 
by way of ap[>cal from the judgment on the findings. The ques
tion is whether we, under our discretionary powers, may incident-
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ally grant a new trial, or must we dismiss the appeal, and send 
him hack to the County Court to move for a new trial, and, in 
case of its refusal, come to this Court by way of appeal? I think 
there is a discretion given to this Court to grant a new trial, the 
case being before us on appeal.

By the County Court Act (H.K.N.K. HUH), ch. 150, sec. 80) 
it is provided as follows:—

Every Judge of n County Court in any action at the trial of which he 
has presided, may, on application, set'aside tin- verdict or finding of a jury 
in such action, and order a new trial of the action, or of any issue* therein, 
in accordance, with tin* practice of the Supreme Court ; and upon like grounds, 
and in like manner, may set aside all orders made by him at the trial, and 
review and set aside his judgment, and order a new trial, and rehear all 
mutters argued before him.

By see. 87 it is provided:
In all causes an apiieal shall lie to the Supreme Court sitting

in banco from every judgment, order, or decision of a County Court or of 
a Judge thereof . . . except an order made in the exercise of such dis
cretion as by law belongs to a Judge.

Among the Supreme Court Judicature Rules, (). 37 makes 
provision for new trials, first, in cases in which the* cause has been 
tried with a jury, by motion made to the full Court; second, 
where there has been a trial without a jury the unsuccessful party 
goes by way of appeal to this same Court—a pure appeal.

(). 57 contains the rules as to appeals.
Turning back to the County Court Act, by sec. 88 it is pro

vided that the rules of (). 57 of the Rules of the Supreme Court 
in respect to appeals shall apply to and the procedure
in appeals from a County Court to the Supreme Court.

Turning to the title, “Appeals,” (). 57 of the Rules of the 
Supreme Court, there is r. 5 copied bodily from the English rules, 
0. 58, r. (e) giving the powers on appeal, which include amend
ments, admission of further evidence, drawing inferences of fact 
and giving any judgment and making any order which ought 
to have been made and to deal with costs and so on.

Then r. 0, copied also from the succeeding English rule, as 
follows :—

If, upon the hearing of an appeal, it appears to the Court that a new 
trial ought to be had. it shall be lawful for the Court to order that the verdict 
and judgment be set aside and that a new trial be had.

Many cases happen in which, notwithstanding the findings of 
a jury in favour of one party, the other party is entitled to succeed 
as a matter of law. Take the case of absolutely privileged occasion

N. 8.
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in defamation caws, no malice being suggested, or malicious 
8. C. prosecution eases in which there is not a want of reasonable or 

Waugh probable cause, or other eases in which a plaintiff as a matter of 
Shaw *aw *ias no «***• f°r a jury, and (‘veil eases in which the findings
---- are capable of a different meaning than the Judge has put upon

them, or there might be j>oints of law which dispose of the ease, 
and come on for argument at the trial. In such eases in the 
Supreme Court a party, if the Judge decided erroneously, would 
not move for a new trial; he would simply appeal from the judg
ment. He does not W'ant a new trial ; there is nothing to try, he 
contends. He takes an appeal from the judgment. And if it 
is found after all that perhaps some evidence is wanting in order 
to dispose of the case, or there is something to try, then the Court 
may under O. 57, r. 0, grant a new trial although there is nothing 
but a pure apix al asserted, and no motion was made or grounds 
for a new trial set forth in the notice as required by O. 37, r. 2. 
This has often happened in England where these rules came from. 
In 1 Chitty’s Archbold for 1885, i. e., when the rule respecting 
motions for new trials where the action had been tried by a jury 
(t. e., before Finlay’s Act) required one to go to a Divisional 
Court, it is said, p. 745:

Where, however, it is sought to review the judgment directed by tin- 
judge on the findings the application is to the Court of Appeal.

It has sometimes happened here and two notices may be given, 
one of an appeal from the judgment and another of a motion 
for a new trial. 1 notice that in the case of H.C. Electric v. Loach, 
19 I3.C.K. 177, 1(3 D.L.R. 245, 23 D.L.ll. 4,85 L.J.P.C. 23, that 
the plaintiff instead of moving for a new tri ll appealed from the 
judgment on the findings of the jury. I also refer to Clouxtoti 
v. Carry, 75 L.J.P.C. 20, p. 24, an appeal in which a new trial 
was ordered.

If that happens in apjieals to this Court from the Court of 
a single Judge I see no reason why it is not permissible in the 
case of appeals from the County Court, the rules being the same 
and this very rule (). 57, r. 0, being made expressly applicable by 
the County Court Act, sec. 88.

Coming to this case the notice of appeal is as follows:—
Take notice that the defendant intends to api>eal and hereby does appeal 

from the judgment and order made and given by this Court and the Judge 
thereof in favour of the plaintiff on the trial of this action with a jury and 
upon the findings of the jury, and further take notice that on Tuesday, 
March 14, 1916, at the hour of 10 o’clock in the forenoon, or so soon there-
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after as counsel can be heard in this behalf, the Supreme Court, sitting in 
banco at the County Court House, Halifax, will be moved by counsel on 
behalf of the defendant for an order reversing ami setting aside said judgment 
and order hereby up|>eulcd from and directing that judgment be hud herein 
in favour of defendant ami dismissing this action villi costs including the 
costs of said appeal or for such other order as to said Court may seem just.

It appears that the defendant was driving a horse and carriage 
along Spring Garden Road. There was a train ear just ahead of 
him going in the same direction which ? at the corner of a
cross street, Carleton, to discharge passengers, and the defendant 
turned out to pass the tram car. The plaintiff had been on this 
same tram and instead of waiting on the comer tried to cross 
the street (remaining part of the way) to the opposite side where 
he lived, and behind the tram, and was knocked down by the 
team and the wheel went over him.

The findings of the jury are as follows:—
1. Q. Was the accident caused by the negligence of defendant? A. 

Yea. 2. If so, what was such negligence? A. That lie did not use proper 
precaution in passing the car which was sloped to land passengers. 3. 
Could plaintiff by the exercise of ordinary care have avoided the accident? 
A. The plaintiff ought to have taken the precaution to remain on the south 
side of Spring Carden Road until the car started. 4. Assuming the plaintiff 
to have been negligent, could the defendant by the exercise of reasonable 
care, have avoided the accident, notwithstanding this negligence of the 
plaintiff? A. Yes. 5. What damage has the plaintiff suffered? A. Dam
ages and costs, namely:- Dr. Little, $28; clothes, $4f>; druggist, $7; loss 
of time, $45; specialist, $50—$175.

The Judge thereupon entered judgment for the plaintiff.
There is another incid< the first 3 questions with another 

in respect to damages wen framed at the instance of the defend
ant’s counsel at the clo of the evidence, not including the 4th 
question. The plaintif >unsel then applied to have an additional
question in the terms of question 4 and after it was discussed 
it was disallowed by the Judge. The jury returned and brought 
in the present answers. Meanwhile the counsel for the defendant 
had left the Court. In his absence this is what occurred on tIn
jury returning their verdict:—

Mr. O’Hearn: I anticipated there would be some such misunderstanding 
in submitting these questions to the jury. Will your Honour instruct that 
notwithstanding that the defendant could by the exerei.e of care have avoided 
the accident—instruct them to make a finding that notwithstanding that 
precaution, was the accident caused by the absence of reasonable care on 
the part of the defendant?

His Honour: 1 will ask them to answer the question struck out without 
any instruction one way or the other — to answer that question also. (To

N. S.
8. C.
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the jury) I think you might also answer the question we had discussed, 
without any additional instruction from me.

The jury then retired to consider the question: Assuming the 
plaintiff to have been negligent, could the defendant by the exer
cise of reasonable care have avoided the accident notwithstanding 
this negligence of the plaintiff?

The jury returned and made the following reply: “Yes.”
There were two negligent acts or omissions put forward by the 

jury. The defendant’s act in not using proper precautions in 
passing the car which had stopjied; the plaintiff's act in not 
having taken the precaution to remain on the comer until tin* car 
had started. As between those two acts or omissions, logically 
the ultimate or proximate cause was that of the plaintiff according 
to the finding of the jury and the judgment would have to be 
entered for the defendant.

Then there is the 4th question, which contemplates either 
pome later act or a continuing act present at the moment of the 
accident.

The case of B.C. Electric R. Co. v. Loach, 23 D.L.Il. 4, 85 
L.J.P.C. 23, is instructive.

lA>rd Sumner was dealing with a cast- of a tram car with a 
defective brake (a continuing act of negligence and present at 
the last moment) running down Sands, the deceased, who was 
crossing the street negligently. Ixird Sumner said, p. 5:—

Clearly if the deceased had not got on the line he would have suffered 
no harm, in spite of the excessive s|>ccd and the defective brake, and if he 
had kept his eyes about him he would have perceived the approach of the 
car, and would have kept out of mischief. If the matter stopped there, his 
administrator's action must have failed for he would certainly have been 
guilty of contributory negligence. He would have owed his death to his own 
fault, and whether his negligence was the sole cause or the cause jointly with 
the railway company's negligence would not have mattered.

Later, p. 8:—
If the primary negligent act is done and over, if it is separated from the 

injury by the intervention of the plaintiff’s own negligence, then no doubt 
it is not the “ultimate" negligence in the sense of directly causing the injury. 
If, however, the same conduct which constituted the primary negligence is 
re|Kiited or continued, and is the reason why the defendant does not avoid 
the consequences of the plaintiff's negligence at and after the time when the 
duty to do so arises, why should it not be also the ultimate negligence which 
makes the defendant liable?

And in Bcven on Negligence, 3rd ed., p. 155, it is said:—
The |ieculiarity in the ease of contributory negligence is that it proceeds 

on tin* assumption that both plaintiff and defendant have been guilty of some
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breach of duty; and the inquiry is limited to which o' ... two, by exercising 
ordinary care, had the last op|>ortunity of preventing the occurrence. We 
must trace the negligent consequences to the last responsible agent, who, 
either seeing the negligent consequences or negligently refusing to see them, 
has put into motion the force by which the injury was produced.

Now, in this ease-, taking the effect of the findings as they were 
before the fourth was submitted, it must have been this, that 
the plaintiff, notwithstanding the want of precaution in passing 
the ear which had stopped, on the part of the defendant, could 
by the exercise of ordinary care, viz., remaining on the corner 
instead of attempting to cross over, have avoided the consequences 
of the defendant’s act. They did not mean the converse. ()ther- 
wisc no proximate cause has been fixed by the jury and the 
plaintiff could not get on.

With the defendant thus entitled to the verdict and judgment 
the plaintiff’s counsel ex parle applied to have a question put 
which the Judge had already decided against and the fourth ques
tion was launched. And it was submitted without explanation 
or comment. If, in the language of Lord Sumner, the defendant’s 
act already mentioned, namely, want of precaution in passing the 
tram which was stopped was “rejieated or continued” or a fresh 
act on the defendant’s part occurred, there was an occasion for 
its being put. Provided, however, there was evidence to be 
submitted of any such act on the part of the defendant, but there 
was njot and the learned Judge did not pretend in putting it to 
suggest any evidence to support an answer to it in the affirmative.

Whether there is evidence to submit to a jury is a question 
of law for the Court. No doubt the Judge put this question for 
safety, tentatively, to the jury at the plaintiff’s request because 
he had already ruled against it and he could, I think, have dis
regarded tin* finding, and this Court could do so as it does with 
irrelevant findings. There is nothing to try. In this case it was 
not as in B.C. Electric v. Loach, supra, a case of continuing negli
gence and the jury have either done what could not be done 
there, to use the language of the» trial Judge1, “charged the same 
negligent act up twice” against the defendant, or they have made 
the mistake1 of fineling without evidence anel there- is nothing to 
try on that head.

I think from the juelgme-nt there was on the- trial a pure- appeal.
In Skeate v. Slaters, [1914] 2 K.R. 429, at 434, the- Le>rel Chief 

Justice saiel :—
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Frequently at trials with a jury, the Judge, although he thinks the plain
tiff has not made a ease, submits it to the jury in order that their views 
may lx- ascertained, This practice very often has the advantage of making 
an end of the contest as to the facts and in the event of a successful appeal 
against the Judge's ruling enables this Court to dis|x>se of the action without 
sending it for re-trial.

He afterwards adds that if the Judge would be justified in 
directing the jury to find a verdict for the defendant he may 
give a judgment the other way but not unless that condition exists.

Buckley, L.J., at p. 438:—
But where the Judge at the conclusion of the plaintiff's case is asked 

to rule whether there is a case to go to the jury or not, he may certainly, I 
think, decline to rule that there is no evidence, may allow the defendant’s 
evidence to be taken, may allow the verdict to go, and none the less may give 
judgment for the defendants upon the footing that there is no case.
Further, if the Judge, at the conclusion of the plaintiff’s case, rules us he did 
here, there is nothing, I think, to prevent him at the termination of thc 
hearing from reviewing his first opinion. This he may do in my judgment 
(if he has not dis|x>scd of the ease) by finding upon further consideration 
that upon the plaintiff’s evidence there was after all no case. But, further, 
I think he may and ought upon all the evidence in the case (including the 
defendant’s evidence) so to rule if, upon the case as a whole, he finds that the 
evidence fails to disclose a case u|xm which the jury could reasonably find a 
verdict for the plaintiff.

1 also refer to what Phillimore, J., says at p. 447 of the rej)ort. 
I refer also to Clack v. Wood, 9 Q.B.D. 2715.

In this case the provision as to moving in the County Court 
for a new trial has the word “may,” so that there is nothing to 
exclude the application of r.(i,(). LVII., giving the Court the power 
to order incidentally a new trial even when there is a pure appeal.

I am afraid I do not appreciate1 the suggestion that if a new trial 
may be ordered where there is a pure appeal to this Court in its 
discretion and a provision for a new trial before the County Court 
there is danger of both Courts considering at the same moment 
the same question, resulting perhaps in opposite conclusions. 
No confusion of this kind appears to have hap]>ened in England 
between 1873 (the Judicature Act of 1873) and 1890 (Mr. Fin
lay’s Act) when under rules from which ours are taken new trials 
were obtained in a Divisional Court (Q. B. Division) of the High 
Court and the Court of Appeal also in its discretion had power 
to grant new trials on pure appeals. Counsel over there are 
necessarily very nimble getting from one Court to another—I 
have often admired them—but they never try to have the same 
question considered in both Courts at the same time. If the
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matter came on I am quite sun; that the inferior Court would 
defer to the superior Court, particularly when there was, as there 
is here, an appeal from one to the other, and stay its hand.

Administrat ion accounts may be taken in the ( ourt of Probate 
in this province and also in the Supreme Court. There may be 
an appeal in the same cause to the Supreme Court of Canada and 
one to the Judicial Committee of the Privy Council by different 
parties. The Supreme Court here and the County Court have 
concurrent jurisdiction in many actions with only a limit as to 
amount, but I have never heard in any of these eases of collisions 
or opposite conclusions.

White v. Himx, 35 N.S.R. 432, is relied on by the plaintiff, 
hut that was a case tried by a County Court Judge who had ruled 
out material evidence and a pure appeal was taken to this Court 
from the verdict or findings of the jury,which could not of course 
be entertained, and in the alternative for a new trial. It does 
not apply to the» circumstances of this ease in which an appeal 
is asserted from the judgment and this Court has a discretion to 
grant incidentally a new trial on such appeal.

I have endeavoured to shew that an appeal would lie in the 
first instance directly to this (’ourt from the judgment of the Judge 
upon the findings. I think that the provision applies to a case in 
which the appeal would not necessarily be successful. Appeals 
are not always successful, but where they are that the (’ourt in 
its discretion may grant incidentally a new trial. Of course, 
if it only applies to a case in which the appeal would be successful, 
no such rule was necessary to give the ('ourt a discretion to 
grant a new trial. I am taking the findings as they are. I 
think that in respect to them and the summing up and rulings of 
the Judge there has been a mis-trial and some points might be 
taken on an nation before him for a new trial which are not 
available here. Rut I only deal with those which in my opinion 
are open here under r. G, (). 57. For convenience and to save 
expense of argument in both Courts (the appeal book notice 
consists of 40 printed pages, an expense of upwards of $40 for 
printing alone) and perhaps resulting in another appeal, I think 
there is ample ground for the exercise of discretion under r. G, 
(). LVII., and that a new trial should be directed.

Russell, J., concurred.
Harris, J. :—Under sec. 86 of the County Courts Act (R.S.N.S.

N. S.
s. c.

Shaw.

RuhwII, J. 
Harriw, J.
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1000, ch. 156) a motion for a now trial or to set aside the verdict 
or findings of a jury is to lie made to the County Court Judge, and 
on such motion sec. 86 provides that the County Court Judge 
may
order a new trial of the action, or of any issue therein, in accordance with 
the practice of the .Supreme Court, and upon like grounds, and in like manner, 
may set aside idl orders made by him at the trial, and review amt set aside 
his judgment, and order a new trial, and re-hcar all matters argued before

It is further provided that the application may be made either 
at any sittings of the Court or at Chambers.

It has lieen held in more than one ease that an application for 
a new trial or to set aside the findings of the jury in a ease such as 
this must he made to the County Court Judge and cannot in the 
first instance he made to the Supreme Court. White v. Hisnx, 
35 N.8.R. 432.

The defendant has given notice of a motion to the County 
Court Judge to set aside the findings and for a new trial, hut he 
also appeals from the order for judgment to this Court and it is 
sought to justify this by sec. 87 of the County Courts Act which 
gives an appeal from every judgment, order or decision of a 
County Court or a Judge thereof.

In view of the fact that the motion for a new trial has to lie 
made to the County Court Judge and under see. 86 on such a 
motion the County Court Judge is specifically authorised to set 
aside the order for judgment and deal with the whole matter, and 
in view of the fact that an appeal lies to the Supreme Court 
from the decision of the County Court Judge on the motion to set 
aside the findings of the jury and from his refusal to set aside 
the order for judgment granted thereon, 1 think sec. 87 ought 
to be read as excluding an appeal direct to the Supreme Court 
from the order for judgment where then- is a motion pending in 
the County Court to set aside the findings of the jury.

It is, in my opinion, absurd to permit an appeal to the Supreme 
Court from the order for judgment and a motion for a new trial 
to the County Court and have what is equivalent to two appeals 
[s liding at the same time, particularly where the amount involved 
is always small, and where, as already pointed out, the County 
Court Judge has jurisdiction on the motion to set aside the findings 
to deal with the order for judgment.

If the appeal to this Court can he heard while the motion for a
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new trial is pending in the County Court, there may he three 
hearings, i.e., this one, the motion for a new trial and to set 
aside the findings, and, finally, an appeal to this Court from the 
decision of the County Court Judge. For this reason I would 
construe sec. 87 as not giving any right of appeal in this case.

Even if there were an appeal to this Court from the order for 
judgment in such a case, it could, in my opinion, only he heard 
upon the supposition that tin1 findings of the jury were correct 
and should be restricted to the question as to whether the proper 
order had been made on those findings. This Court cannot 
consider the question as to whether the findings are against 
evidence, nor whether there was misdirection nor any other 
question except whether, assuming the findings to he correct, 
the proper order has been made by the County Court Judge.

If on this appeal this Court could go into the question as to 
whether the case was properly left to the jury or whether there 
was misdirection or nondirection, or whether the verdict was 
against the weight of evidence we would be taking the ease out 
of the hands of the County Court Judge, the person to whom 
the legislature has said the motion for a new trial shall be made. 
I think the provision of the County Courts Act making it necessary 
to first go to the Judge of that Court with a motion to set aside 
findings and then giving an appeal to this Court is cumbersome, 
expensive and u.seless, but I am not the legislature, and I have 
nothing to do with changing tin* law. My duty is to interpret 
the Act and 1 cannot think it was the intention of the legislature 
to give both the County Court and the Supreme Court power to 
consider, perhaps on the same day and at the same moment, the 
same question and perhaps to arrive at diametrically opposite 
conclusions. I do not think we should attribute to the legislature 
any such design.

This result is obviated by holding that there is no appeal to 
this Court from an order for judgment where there is pending 
a motion to the County Court for a new trial—which is the view 
I hold—or by holding, if there is an appeal, that it is in the interest 
of justice that this Court should refuse to hear the appeal while 
the proceedings are pending in the County Court. It is, perhaps, 
sufficient in this case to say that even if there is an appeal to this 
Court it must be restricted to the question as to whether, assuming 
the findings to be correct, the proper order has been made and on

N. S.

8. C.

Shaw.

Harris, J.
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that hypothesis the defendant must fail because the order was the 
only one which could be made under the circumstances.

It was argued that the order was not the proper order because 
the plaintiff had reduced the amount of the verdict by striking 
out the $50 allowed by the jury for “specialist." and it was said 
that the House of Lords in Watt v. Watt, [1905] AX’. 115, had 
decided that the Court could not reduce a verdict except by 
consent of both plaintiff and defendant, and if there was any item 
in a verdict which was unauthorized by the evidence the plaintiff 
could not waive his right to recover that item but the defendant 
had the right in that case to a new trial. I do not so read that 
case anti 1 do not think it has any application to this. There 
the verdict was for a lump sum of £5,000 and the Court of Appeal 
thought the verdict was excessive and unreasonable and ordered 
a new trial unless the plaintiff consented to reduce his verdict to 
£1,500 and the House of Lords said once you decide the verdict 
has to be set aside the defendant has a right to have a jury say 
how much the damages ought to lie and therefore you must have 
the consent of the defendant as well as the plaintiff if the Court 
is to take the assessment of the damages out of the hands of the 
jury. That this is the ground of the decision is clearly apparent 
from a perusal of it. Halsbury, L.C., at p. 120, said:—

Assume it to be the constitutional view that a person can only have 
damages assessed against him for a tort, what right has a Court to intervene 
and say that damages which in its judgment are appropriate shall he the 
amount assessed against him? The only judgment by a jury is one which 
the Court itself by the hypothesis says is unreasonable and excessive. Has 
not the defendant a right to say “I refuse to have judgment assessed against 
me by a Court. The law gives me the right to a jury and how does the fact 
that the jury have already fourni a verdict against me, which you decide 
cannot be allowed to stand because it is unreasonable and excessive, displace 
my right to have a verdict of a jury upon the question?”

And Lord Davey, at p. 120, says:—
If therefore the Court takes ui>on itself to fix the amount of damages 

which the defendant is to pay, it is jirimâ facie usurping the functions of tin- 
jury and invading the right of the defendant.

In this case there is no question of the Court fixing the damages 
—the right of the defendant to have the jury fix the damages is 
not interfered with in the slightest degree. The jury has fixed 
the amount to be allowed and as to one item it may or may not 
be supported by the evidence and the plaintiff says he will waive 
it, and I cannot see anything in Watt v. Watt, nor on principle, 
to prevent his doing so.
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It is said that this Court in Morrissey v. Halifax Electric Tram
way (unreported, see note following case), adopted the contention 
set up here and in that east* the jury had found specific items of 
damage. I have examined the opinion of the Court in that ease 
and I find that there were four items of damage in the verdict 
totalling $265, and there was a large item of SI ,200 for “ 12 weeks’ 
suffering and inconvenience.” The Court thought $00, one of 
the items making up the $205, could not he recovered. This 
would reduce the $205 to $205, and the Court thought the item 
of $1,200 was excessive and proposed that the case should go hack 
for a new trial unless both plaintiff and defendant agreed that the 
verdict should he reduced to $000. In other words, it was jim
posed to reduce the $1,200 found hy the jury for twelve weeks' 
suffering and inconvenience to $395. Clearly this would he sub
stituting the Court for the jury and Watt v. Walt would apply. 
It could not he done without the consent of the defendant.

In my view the Morrissey case was within the reason for the 
decision in Watt v. Watt, hut this case is not. I would, therefore, 
dismiss the appeal.

Longley, J., concurred.
Chisholm, J.:—The defendant appeals and applies in this 

Court :—
For an order reversing and sotting aside said judgment and order, and 

directing that judgment he had herein in favour of the defendant, and dis
missing this action with costs.

It was objected on behalf of the plaintiff that it is not open 
to the defendant to move in this Court to set aside the findings 
of the jury until he first asks for that relief in the Court below 
and it is refused. (Beldai v. Freeman, 21 N.S.H. 106; White v. 
Hiuix, 35 N.S.H. 432.)

These cases are decisive on the point so far as tin* findings of 
a jury are concerned, and I am not aware that the position has 
since been changed. A party complaining of the findings of the 
jury must exhaust his remedies in the Court below; and can come 
to this Court only after the Judge below has refused to set aside 
the verdict. If it were otherwise the aggrieved party would have 
not merely a choice of tribunals in which to have the findings 
reviewed, but he ' * use both tribunals as Courts of review at 
the same time and with the possibility of different results. I 
think, therefore, that we cannot at this stage set aside the findings

N. 8.
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of the jury however strongly we may be of opinion that they 
should be set aside.

It has been urged that this is only an appeal from the Judge’s 
decision and order for judgment. It is that; and it is something 
more. It is an application to dismiss the plaintiff's action. 
But how can we dismiss the action while the findings of the jury 
are outstanding? It s necessary to have the findings u]mui which 
the judgment is based set aside before the action can be dismissed.

It was pointed out on the argument that the jury fixed the 
damages at 8175, giving five items aggregating that amount. 
The judgment is for 8125. The case of Watt v. 1 Yatt, [1905] AX’. 
115, was referred to as authority that the amount cannot be 
reduced unless the defendant agrees to it. Wait v. Watt was an 
action for damages for libel and the jury returned a verdict of 
.€5,000. The Court of Appeal was of opinion that the damages 
were excessive and unreasonable and made an order for a new 
trial unless the plaintiff consented to reduce the damages from 
€5,(MX) to £1,500. The House of Lords held that the Court of 
Appeal had no jurisdiction to impose the condition unless the 
defendant also agreed to it. It was put upon the ground that the 
defendant, against whom a verdict has been found, is entitled to 
have the damages to be paid by him assessed by the jury which 
found the verdict ; that the Court must not take upon itself to 
exercise the functions of the jury. It is argued that by reason 
of this decision the trial Judge had no jurisdiction to reduce the 
amount found by the jury, namely $175, and to direct judgment 
for 8125. This ease may be distinguished from Watt v. Watt by 
reason of the fact that separate items of damage were given by 
the jury. I am not wholly convinced that the rule in Watt v. 
Watt dœs not apply; but I do not think a determination of that 
point is necessary.

By sub-sec. (1) County Court Act, R.S.N.S. 1900, ch. 156, 
sec. 86, the Judge of the County Court has jurisdiction to “set 
aside all orders made by him at the trial and review and set aside 
his judgment.”

The order complained of in this appeal is “an order made at 
the trial,” and it may be set aside by the trial Judge in the same 
way as findings of a jury may be set aside. This Court can review 
the order for judgment if the trial Judge refuses to set it aside.

The reasoning applied in the case of White v. Hittsix, supra,
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to an appeal from the verdict of a jury applies with equal force 
to an appeal from an order for judgment based on such verdict ; 
and I think the defendant who informs us through his counsel 
that he has pending before the trial Judge a motion under the 
provisions of see. 80 of the County Court Act, asking for the same 
relief, should for the present be left to exhaust his remedies in the 
Court below.

N. 8.
8. C.

Chisholm. J

The appeal should be dismissed with costs. Appeal dismissed.
Note. Morrissey v. Halifax Electric Tramway Co. Ltd.. Note,

referred to, was an action claiming damages for injuries sustained 
by plaintiff in the act of alighting from one of the defendant 
company's cars owing to the alleged negligence of the defendant 
company. On the trial before Ritchie, J., with a jury, the jury 
found that the injuries sustained by plaintiff were caused bv the 
negligence of the company, that such negligence consisted of 
absence of hand grips on roof supports and excessive height of 
running board, that the car in question was not of the most 
approved design for service and comfort, that the accident was 
caused by reason of the car not being of such design, ami that 
special care was exercised by plaintiff. In their assessment of 
damages the jury included 875 for three months'loss of salary,
$00 for 12 weeks' board, drugs, etc., physician's account, $25, 
artificial limb and expenses to Boston, $100,and 12 weeks’ suffering 
and inconvenience, $1,200, in all, $1,400.

The appeal was heard November 24, 1914, before a Court 
consisting of Townshend, C.J., Graham, E.J., and Rvssell 
and Loxulky, JJ.

//. Mellish. K.C., for appellant.
Jas. Terrell, for respondent.
1915, January 2. Lonolky, J., delivered the judgment of 

the Court:—
This is a case of setting aside a verdict found in favour of ihe 

plaintiff against the defendant company. The case was tried by a 
jury and certain matters were submitted to them, all of which 
they fourni in favour of the plaintiff. The seventh question was.
“What damages did the plaintiff sustain by reason of tin* acci
dent?” The jury have answered this in detail. They have 
said as follows: (Here follow the items as sei out supra.) Beyond 
all question the charge for 12 weeks' board, Slit), was unjustifiable 
and this would be a sufficient reason for sending the case back 
for a new trial. 1 may say, however, that the item of twelve 
weeks’ suffering and inconvenience, $1,200, seems an extraordinary 
sum. The plaintiff, ii seems, is obtaining $5 a week for her 
employment, and after twelve weeks she went back to her employ
ment and is engaged in it at the present time. It therefore seems 
to me that half that amount would have been ample for that item. 
However, it is not necessary that this matter be dwelt upon since 
it, is necessary that there should be a new trial of the case with 
costs unless the parties agree to a reduction of the damages to the 
amount of $600.
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CHARTERS v. McCRACKEN.
Ontario Supreme ('our(, Appellate Division, Meredith, C.J.C.P., Ihddtll, 

Ijennoi and Masten, JJ. March 17, 1916.

Mechanics’ liens i§ III—14)—Priorities -Vendor's lien.
A vendor of land to whom a portion of the purchase price is due is to 

1st treated as if mortgagc'e, so far iih the Mechanics and Wage Earners Lien 
Act, K.S.O. 11114, ch. 140. is applicable, despite the fact that the land lias 
been conveyed to the purchaser, and mortgaged by him; a duly registered 
reconveyance to the vendor in payment of the unpaid purchase money, 
the vendor assuming the existing mortgage, has priority to any unregistered 
lien under the Mechanics and Wage Earners Lien Act of which the vendor 
had no actual notice.

Appeal by the plaintiff (a material-man) from the judgment 
of an Official Referee in an action to enforce a mechanic’s lien. 
The Referee found the plaintiff entitled to a lien, but found also 
that certain of the defendants, mortgagees, had priority to a 
named extent, and ordered the plaintiff to pay the mortgagees’ 
costs of proving their claims.

A. J. Russell Snow, K.C., for appellant.
R. J. Gibson, for defendants Lucas and Armstrong.
D. Urquhart, for defendants Newton, l’abian, and Alexander.
Meredith, C.J.C.P.:—Lucas, having a contract for the sale 

to him of the land in question, entered into a contract with 
McCracken to sell it to him. McCracken bought for specu
lative purposes: to build upon the land and then to sell it at a 
profit. He did build upon it; and the “mechanics’ liens” in 
question arose out of that work, which was done for him and on 
his credit; $1,300 of McCracken's purchase-money was unpaid; 
and, in addition to that, McCracken put a mortgage for $1,300 
upon the property; the money which he received upon this mort
gage, nearly but not quite the full amount, being used by him in 
his building operations. The speculation proved a failure ; and 
McCracken conveyed to Lucas all his interest in the land, in con
sideration of the $1,300, due to Lucas, and of Lucas assuming the 
mortgage, made by McCracken upon the land, at its full amount.

No lien was registered against the land until some time after 
the later transaction between Lucas and McCracken had been 
carried out and the conveyance from McCracken to Lucas had 
been duly registered: and the Referee has found that Lucas had 
not actual notice of any of the liens until after the registration 
of his conveyance from McCracken.

In so far as the Mechanics and Wage-Earners Lien Act, 
R.8.O. 1914, ch. 140, is applicable to the first transaction between
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Lucas and McCracken, Lucas is to be treated as if mortgagee, 
and McCracken as if mortgagor, of the land (sec. 14 (2)); and 
so, if within the provisions of that enactment, the later trans
action had the effect of a release by the mortgagor to the 
mortgagee of the former’s equity of redemption in the land.

And, under the provisions of that enactment, the plaintiff and 
other lien-holders had unregistered liens upon the land existing 
when the later transaction between Lucas and McCracken took 
place; liens which still exist—having been duly registered in 
time—unless they art; cut out by the registration of the deed from 
McCracken to Lucas : and the main question raised upon this 
appeal is: which has priority?

The Registry Act, U.S.O. 1914, ch. 124, sec. 71, makes void, 
speaking generally, against any subsequent purchaser or mort
gagee for valuable consideration, without actual notice, every 
instrument affecting land, unless registered before the registration 
of the instrument under which the subsequent purchaser or mort
gagee claims.

The interpretation clauses of the Registry Act (sec. 2) do 
not provide expressly that the word “instrument” shall include 
mechanics’ liens; but do provide (clause (c) ) that it shall include 
“every other instrument whereby land may be transferred, dis
posed of, charged, incumbered, or affected in any wise:” and 
sec. 21 of the Mechanics and Wage-Earners Lien Act provides 
that, “where a claim is so registered the person entitled to the 
lien shall be deemed a purchaser pro tanto and within the pro
visions of the Registry Act and the Land Titles Act, but except 
as herein otherwise provided those Acts shall not apply to any 
lien arising under this Act.” “So registered” means registered 
under the provision of the Mechanics and Wage-Earners Lien Act.

The effect of the two enactments seems to he, in such a case 
as this, that, if the lien-holder delays registration of his lien, he 
does so as the risk of being cut out under the provisions of the 
Registry Act. The lien may be registered before or during the 
performance of the contract or within 30 days after completion or 
abandonment of it; or before or during the furnishing or placing 
of the materials or within 30 days after the last of them is furnished 
or placed: see McVean v. Tiffin, 13 A.R. 1.

Though the circumstances of this case naturally arouse sus-
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Lennox, J,

picion as to the good faith of the transaction which, if upheld, 
gives priority to Lucas, enough cannot be found in the evidence 
to warrant a reversal of the Referee's findings, that Lucas is a 
subsequent purchaser for valuable consideration without actual 
notice, and so, having registered his instrument first , the liens are 
ineffectual against him: except, it may be, as to the amount not 
yet advanced of the $1,300 secured by the mortgage assumed by 
him at that amount: see Ross v. Hunter (1882), 7 S.C.R. 280; 
and Rose v. Peterkin, 13 S.C.R. G77.

If the lien-holders so desire, they may, within 10 days, have 
the matter referred back to the Referee to deal with all questions 
respecting the surplus mortgage-money : in other respects the 
appeal should be dismissed with costs.

This appeal covers also the case of anot her lot of land conveyed 
by McCracken to Armstrong, the validity and priority of which 
conveyance is not now questioned; the only thing in question 
being surplus mortgage-moneys in the same position as the surplus 
mortgage-moneys in Lucas’s case. The dismissal of the appeal 
covers this branch of it as well as the other, as well as does the 
leave to have the question of surplus mortgage-moneys referred 
back.

Lennox, J.:—The appeal is from the judgment of the learned 
Official Referee directing: (a) payment of $ü58 for debt and $40 
for costs by the building owner, McCracken, to the plaintiff; (b) 
dismissing the lien-claims registered by the plaintiff and the Hall- 
Zvrd Foundry Company against the lands in question, and dis
charging the lis -pendens registered in each case; (c) directing the 
plaintiff to pay the defendants Armstrong and Lucas the sum of 
$17.50 each as costs; and (d) awarding the mortgagees the sum 
of $25, costs of their defence—to be retained out of the balance 
of mortgage-moneys in the hands of their solicitors, Messrs. 
Urquhart & Page.

The plaintiff’s claim, as an indebtedness of McCracken, for 
material going into the construction of the buildings in question, 
is not, as I understand it, disputed by anybody; and the Referee 
found as a matter of fact and law “that the plaintiff’s lien was 
filed in time, that is, within 30 days after the last delivery; but 
I find,” he says, “that the purchaser of the property, the present 
owner (Lucas), is an innocent purcliaser for value without notice, 
and that all that the lien-holder is entitled to claim here is the
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unadvanced portion of the mortgage-money, which has been ONT‘ 
arranged to be paid into Court.” 8. C.

If the judgment had been settled and entered up in accordance Charters 
with this finding, t here might not be much ground for complaint by ^ ^ ^ ^
the plaintiff, but this has not been done. The formal judgment dis- ----
misses the lien-claims of the plaintiff and the Hall-Zyrd Foundry Lt,mo,'J• 
Company, and leaves the field open to other creditors of 
McCracken, who are seeking to obtain the unadvanced mortgage- 
moneys above referred to, through a receiver, on garnishee and 
attachment proceedings, and on orders given them by McCracken; 
and deprives the plaintiff of the protection which he is alleged to 
have by reason of sec. 14 of the Mechanics and Wage-Earners Lien 
Act (R.S.O.1911, eh. 140), which provides that “the lien” (under 
the Act) “shall have priority over all judgments, executions, 
assignments, attachments, garnishments, and receiving orders 
recovered, issued or made after such lien arises ... or after 
registration of a claim for such lien . . .”

The llall-Zyrd Foundry Company have not appealed, and they 
need not be considered in the matter; but, the Referee having found 
a valid lien by the plaintiff—subject of course to the priority, as 
found, of Lucas, and the undisputed rights of the mortgagees and 
Armstrong—the company should at least be allowed to assert, 
and, if they can, establish, their priority in the unadvanced mort
gage-moneys or pro tanto in the lands in question, with whatever 
advantage, if any, sec. 14 confers upon them as registered lien
holders. I express myself in this tentative way, because I have 
come to the conclusion that the matter must go back to the 
Referee, and it is not expedient that I should pronounce; an d 
priori judgment upon matters with which he will have to deal.

This much I may say, however, without infringing the self- 
denying ordinance I have laitl upon myself, namely, that it will 
perhaps be convenient to leave the mortgages at the amount for 
which they luve been executed, $1,300 each, if this can be done 
without prejudice to the rights of the plaintiff or other claimants, 
and perhaps at all events. Further that this, unadvanced money, 
or a pro tanto interest in the land, would appear to me, but I say 
no more, to belong to McCracken, subject to the rights of his 
creditors, according to their legal priorities under the Mechanics 
and Wage-Earners Lien Act or otherwise; that is not claimed by 
the mortgagees, and docs not belong to them if the mortgages
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stand at their face value as a charge upon the land ; and it does 
not belong either as land or money to Lucas or Armstrong, for 
they took in each case subject to a $1,300 mortgage charge. It, 
seems possible, therefore (and I refrain from being definite, for 
the reasons I have mentioned), that this intervening estate or 
interest, eit her as land or money, can be worked out so as to make 
it available eit her for the plaintiff and other lien-holders, if they 
have priority under sec. 14, or for creditors of McCracken, if they 
have not.

This is all, of course, subject to the question which is to be 
dealt with upon this appeal as to priority as between the plaintiff 
and Lucas, with which I will now deal. I am not clear as to 
whether the retained mortgage-moneys come exclusively from the 
mortgage upon the Lucas land, or partly from both mortgages, 
nor do I think it important, as the lien of the plaintiff is in respect 
of both properties, and Urquhart & Page represent both mort
gagees. This matter can be adjusted by the Referee, if necessary. 
Except as to the question of working out lien-holders’ rights, 
Armstrong is in no way concerned. It is admitted that he is a 
bond fide purchaser for value without notice; subject, I think, to 
a $1,300 mortgage.

Now as to the priorities I have just mentioned. The finding 
that Lucas is a bond fide purchaser for value without notice is, I 
think, amply supported by the evidence. Both he and his solicitor 
gave positive and explicit evidence that they had no knowledge 
of the plaintiff’s dealings with McCracken, or his claim, while the 
transaction with Lucas was being carried out, or until after the 
registration of his deed. The argument that Lucas was a pre
ferred creditor is not well-founded. He had a lien for $1,300 as 
an unpaid vendor, and allowed McCracken to raise $1,300 on the 
property—pretty much all of which went into the buildings— 
and he purchased for the aggregate of these two sums, $2,000. 
It is pointed out that Armstrong paid more than this, but it is 
not shewn that the properties were of equal value; and Armstrong 
may have paid too much.

The deed to Lucas was registered weeks before the registration 
of the plaintiff’s claim of lien. I need not quote the provisions 
of the Acts; but a careful reading of the provisions of the Mech
anics and Wage-Earners Lien Act and the Registry Act satisfies 
me that Lucas obtained priority over the plaintiff by priority of
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registration. Tliis need not have been, of course. The plain
tiff's claim arose long before this. He could have registered 
before Lucas, but did not do so. It is not, in my opinion, a 
question of when the claim arises, but the relative dates of regis
tration that determines priority. The statute puts the means 
of protecting himself well within the reach of a lien-holder or 
supply-man, but the plaintiff did not avail himself, to the full 
measure, of its provisions.

The judgment should be varied by striking out the portion 
dismissing the plaintiff's lien and discharging the lis pendens, 
and the action referred back to the Referee for the purposes and 
in the terms of the judgment of the Chief Justice; and, as an 
appeal could have been avoided if counsel for the appellant had 
adhered to the position he took, at one time, of a claim upon the 
money only, the appellant should pay the costs of appeal.

Riddell and Masten, JJ., concurred. Judgment below varied.
HOLMESTED v. CITY OF MOOSE JAW AND C.N.R. CO.

Saskatchewan Su/.n no Court, llaullain, C.J., Xewlandx, Brown and 
McKay, JJ. July 17, 1016.

11 Kin ways (§111 B 5- 195) — Liability to abvttinu owners "for <m-
STIUCTINii HIGHWAY WITH RAILWAY 1'oRM OK REMEDY.

A railway company with which a municipal corporation agrees to 
close a certain street, anil which is authorized by the Board of Railway 
Commissioners to construct a level crossing thereon, is liable in damages 
to the owners of lots on said street, if, before the street is closed by the 
city, the company obstructs tin* street by constructing a railway across 
it; such damages may be recovered in an action, although a claim for 
compensation is pending under the Railway Act (R.S.C. 1900, eh. 37, 
for trespass on land of the plaintiff actually taken for the purposes of the 
railway, or for imrtions of lots of which parts have been so taken.

|Sce also llolmeitcd v. C.X.U. Co., 20 I).L.R. 577. 22 D.L.R. 55, 24 
D.L.H. S94.|

Appeal by plaintiff from the judgment of Klwood, J., in 
Chandlers. Reversed.

(!. K. Taylor, K.C., for appellant.
(i. A. Ferguson, for respondent (C.N.R. Co.).
The judgment of the Court was delivered by 
Brown, J.:—The plaintiff brings this action as the owner of 

a residential sub-division in the city of Moose Jaw known a.s 
Wellesley Park. He alleges that, on the laying-out. of his sub
division, la* made a general approach into the same by way of 
11th Ave. His plans were approved of by the city and duly 
registered. In the early part of 1012, the defendants entered into
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an agreement with the city for permission to enter the city across 
certain streets, including among same 11th Ave. By this agree
ment, the city undertook to dose 11th and certain other streets 
to lie crossed by defendants’ railway, and the company agreed 
to indemnify the city against all claims for damages by property 
owners consequent upon the closing of the streets.

In May 1912, the Board of Railway Commissioners, upon 
the application of the company, made the following order:—

I’lxm the report of the assistant chief engineer of the Board approving 
of the said plan and profile and the undertaking by the city of Moose Jaw 
to close the streets in the said city particularly referred to in the agreement 
between the city and the railway company, dated February 22, 1912, the 
said agreement being filed with the Board under the said file No. 14134.39.

It is ordered that the applicant company be and it is hereby authorized 
to cross and divert the highways in the said city of Moose Jaw, as shown on 
the plan and profile, and in accordance with and subject to the terms of the 
said agreement—the level crossings to be constructed in accordance with 
the standard regulations of the Board affecting railway crossings, as amended 
\| IX I 1910.

It is alleged that the city has not as yet closed the streets, 
but that the company have constructed their railway and arc 
operating same. It is further alleged that in the construction of 
the railway the company entered upon the streets and destroyed 
the embankments and grading theretofore erected thereon, and 
constructed its lint' of railway across the same on a high trestle 
and elevation, and caused embankments to be built which entirely 
close 11th Ave. and other streets, with the result that the plaintiff 
has been deprived of his means of ingress and egress to and from 
his said sub-division. The plaintiff seeks, inter alia, damages 
because of such obstruction.

The plaintiff brought a former action against the company 
for trespass (20 D.L.R. 577), and in that action on appeal an 
injunction was granted (22 D.L.R. 55), restraining the company 
from continuing its trespass unless they acquired title and pro
ceeded to have the damages determined under the provisions of 
the RaMway Act within a reasonable time. It appears that such 
proceedings for arbitration under the Railway Act are now 
pending. When the plaintiff instituted this action the company 

(1 for a stay of proceedings on two main grounds, namely: 
that arbitration proceedings were pending covering the subject 
matter of the action, and that the matter was already res judicata 
by virtue of the former action for trespass. The matter comes

4
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before uk by way of appeal on the part of the plaintiff from an A K‘ 
order made by Elwood, J., in Chambers, staying the action pending 8. C. 
the arbitration proceedings. Hui.mehtkd

The company, in constructing its railway, passed over and 
are occupying a port ion of the plaintiff's said sub-division. On Moose Jaw 
the arbitration proceedings the plaintiff is undoubtedly entitled Co.
to recover under the provisions of the Act for the value of the Brv^"j 
land actually taken, and, in addition, for damages to the remaining 
portion of these» lots of which a part has been so taken. The 
plaintiff, in this action, claims that many lots in his sub-division— 
no portion of which lias been taken by the railway—have been 
cut off from access to the city by the obstruction to the streets, 
and it seems clear that if, under the circumstances of this case, 
the plaintiff has a right to recover damages at all for such ob
struction, it is not by way of arbitration. Hold itch v. C.N.O.R.
Co., 27 D.L.R. 14, 11916] A.C. 530.

The company contend that they have crossed the streets in 
accordance with plans approved and pursuant to leave granted 
by the Board of Railway Commissioners. The order of the 
Board on which they rely, and which has been set out at length 
supra, authorises the company to cross the streets subject to the 
terms of the agreement entered into between the company and 
the city. One of the terms of this agreement, as already indicated, 
is that the city shall close* the streets. Had the city closed the 
streets, then the plaintiff's right of action would have been against 
the city, and the city under their agreement with the company 
would be entitled to be indemnified by the company. This 
procedure undoubtedly is what was contemplated by the order 
of the Board. I think it clear, from a perusal of the order and 
the agreement, that the Board contemplated the streets being 
closed by the city before the company would construct its railway 
across the streets, and that the closing of the streets was a con
dition precedent to the right to construct the railway.

The order makes provision for the level crossings, but makes 
no mention of crossings which the Board must have known would 
constitute a complete obstruction, and this further emphasizes 
the view which I have expressed. Instead of proceeding in the 
way which, in my view, was contemplated, the company built 
its railway across the streets in such a way as to damage property 
owners as much as if the streets had been legally closed by t!.e
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Sank. city. In other words, the company have closed the streets in 
H. C. fact, although the same have not been legally closed by the 

Holmiktkd <*«y.

». '■ To interpret the order of the Hoard as permissive of suchCity ok 1 1
MooseJaix a procedure is, to my mind, putting a construction on it sul>-
C.Nd^Co versix c of iis protective provisions, in so far as property owners 

_---- „ affected therebv are concerned.Brown, J.
The con ] any therefore, in my view, proceeded illegally. 

Had they proceeded legally, then 1 think the contention made 
on behalf of the company would he correct : that all damages 
whatever recoverable by the plaintiff would be recoverable either 
under the arbitration proceedings or as provided for by the 
order of the Board, and that this action would not lie. If, how
ever, I am correct in my interpretation of the order, the company 
having adopted the procedure which they did are in no better 
position than if they had proceeded without obtaining any order 
at all, Corpn. of Parkdale v. Weat, 12 App. ( ’as. 602.

According to the facts alleged, the plaintiff owns lots from 
which, owing to the illegal act of the company, he has been 
deprived of his right of access to the city. For this he is entitled 
to damages as against the wrongdoer. Corpn. of Parkdale v. 
M est, supra. North Shore 1{. Co. v. Pion, 14 App. Cas. 612.

These damages not being recoverable under the arbitration 
proceedings, the plaintiff would have a right to launch this action.

It is further contended on behalf of the company, that the 
matter is res judicata. If such a contention is to be upheld it 
must he done in the face of a previous judgment and desire on 
the part of this Court to the contrary effect.

When the original action for trespass, which was tried by 
my brother Xewlands, came before this Court on review, it was 
admitted by counsel for all parties and assumed by the Court 
that the action was treated, except as to the land actually taken 
by the company, as if it wen* an arbitration proceeding under 
the Railway Act. At the request of counsel for all parties we 
consented to review it as such. The damages had been assessed 
as of the date of tiling the railway plans. The Act provides that 
the date of tiling the plans is to be adopted if title to the land 
taken is acquired by the company within 1 year thereafter; 
otherwise the date fixed is that of acquiring title. The fact was 
that title had not been as yet acquired, although more than a
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year had elapsed since the railway plans had boon filed. In -SASK. 

the result, we found ourselves unable to assess the damages, S. C. 

and. as no evidence had been given as to damages for the land Holmksted 

actually taken, we allowed only nominal damages for the trespass '•
t "i i i i ' i • • • ... t 1TY OF

to the land so taken, and granted an injunction restraining the Moosk Jaw 
company from continuing the trespass unless they acquired title,
and proceeded to have the compensation or damages determined ^-----^
under the provisions of the Act, within a reasonable time.

It is clear, I think, that counsel for all parties, as well as the 
Court, in error assumed that all damages to which the plaintiff 
would be entitled would be recoverable in the arbitration pro
ceedings. It is also beyond question that the Court intended 
to preserve to the plaintiff the right to recover whatever damage s 
he might be entitled to no matter how recoverable, other than the 
nominal damages for the mere trespass to the property actually 
taken.

Under such circumstances, the plea of res judicata on the 
part of counsel for the company cannot, in my opinion, be enter
tained.

In the result, therefore, the action in my opinion is properly 
brought and the appeal should be allowed with costs.

Newlands, J. (dissenting) :—This is an appeal from the judg- Newionde,J. 
ment of my brother El wood, staying proceedings pending arbi
tration proceedings under the Railway Act.

In llolmested v. C.N.Ii., tried before me and reported in 7 
S.L.R. 200 (20 D.L.R. 577), which was a prior action to this one, 
one of the issues that I tried was the damage to plaintiff’s land 
caused by defendant blocking the streets that gave entrance 
to the property from Moose Jaw. I gave judgment for plaintiff, 
giving him damages for the injury. This judgment was after
wards amended by the Court en banc reducing the damages to 
a nominal amount, on the ground—as I understood the judgment 
of the Court—that these damages could only be obtained by 
arbitration under the Railway Act. The plaintiff was evidently 
of the same opinion, as he applied for an order amending the 
judgment of the Court en banc by embodying therein a state
ment that the same was given without prejudice to the right of 
the plaintiff to bring a further action against the railway company 
alone or jointly with others for damages for deviating Main St.., 
making a dangerous crossing at Tenth Ave. and closing other
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SASK. streets ns set out in suvh action (these streets being the same streets
8. C. for the closing of Which the action is brought). This order was

Holmented refused by the Court sitting en banc, for the following reasons

Moose Jaw

C.VR.Co.

given by Lament, J.:—
In the judgment of this Court referred to, «he only matter dealt with 

was the plaintiff's right to damages for the actual trespass. We did not 
deal with, nor pass upon any right of the plaintiff for com|iensation for lands

New land*, J taken, or for «lamages to adjoining lands through the const ruction of the 
railway, or damages for the matters referred to in the affidavit of the plaintiff 
in the passage above <‘it«‘d (for closing of streets and deviation of Main St.). 
The rights of the plaintiff, whatever they may be, in respect to these matters 
are in no way interfered with or prejudiced by the said judgment. (24 D.L.R.

As I have stated, on the trial of the action in which the alxive 
judgment was given, I gave plaintiff damages for the above 
matters, i.e., «lamages to adjoining lands through the construc
tion of the railway and for closing of streets and deviation of 
Main St. The judgment cited is, therefore, a reversal of my 
judgment, and as the plaintiff was not given leave to firing another 
action, that part of the statement of claim that applies to the alxive 
damages ami which is the only part of the statement of claim 
which applies to the defendant company is res judicata, unless 
the judgment of the Court was that such damages could not be 
given in an action at law but must lie claimed under the Railway 
Act by arbitration proceedings, in which cast1 the judgment 
above cited would be a liar to the action, and the trial Judge was 
right in staying proceedings.

The appeal should, in my opinion, be dismissed with costs.
A ppeal allowed.

ONT. HAMILTON v. SHAULE.

8. C. Ontario Supreme Court, Sutherland, J. February 8, 1916.

Public lands ( § 11—20)—Priorities—Bona fide purchaser—Execu
tion—Settinu aside sheriff’s deed.

A sht-riff's dml, in a sale of a loeatee's interest in unpatented lands, 
under execution, conveys no title as against the rights of a bona fide 
purchaser who acquired them of the locatee prior to the judgment; 
although the purchaser failed to record the dml with or notify the Depart
ment until after the execution was lodged therein, he is entitled, so long 
as the Crown had not canceled the rights of the locatee and recognized 
the deed as his projicr assignment, to have the sheriff's deed set aside, 
and to be declared the owner of the property subject to the rights of the

îî'he Public Lands Acts, R.8.O. 1897, eh. 28, secs. 19. 31, 37; 3 & 4 
Geo. V. ch. ti, secs. 10, 44 (1), considered.!

Statement. Action for a declaration of the rights of the plaintiff as assignee 
of the locatee of unpatented Crown lands, and to set aside an
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alleged conveyance to the defendant by a sheriff of an interest 
in the lands, and for an injunction restraining the defendant from 
cutting timber, and for other relief.

Gideon Grant, for the plaintiff.
Grayson Smith, for the defendant.
Sutherland, J.:—In the year 1881, Charles Hamilton, 

the father of the plaintiff, bought from the Crown Lands 
Department of the Province of Ontario, the south-west 
quarter of section number 22, and the north-west quarter of 
section 15, in the township of Rose, in the district of Algoma, 
duly paid therefor, and became entitled to ask for a patent, on 
performance of settlement duties.

In the month of July, 1907, the plaintiff, who is his daughter, 
was living with him at Bruce Mines. Hamilton had previously 
been engaged in business elsewhere, and had incurred debts which 
he was unable to pay. The plaintiff, who is a school teacher, 
had been advancing sums of money to assist him.

In December, 190G, she advanced to him the sum of $175, 
and in July, 1907, a further sum of $40. Her evidence is that an 
agreement was made between her father and herself, that, in 
consideration of $200 of the moneys thus advanced, he should 
convey to her his interest in the property in question. This 
agreement was carried into effect by the execution by him on the 
17th July, 1907, of a quit-claim deed of the property in her favour. 
The plaintiff attempted to register the deed in the office of the 
Local Master of Titles for Algoma, and sent it to him for that 
purpose, but on the 31st July, 1907, it was returned with the 
information that the properties therein mentioned could not be 
registered under the Land Titles Act. There was thus apparently 
a prompt and bond fide attempt to put it on record.

Among other debts owing by the father was one in favour of 
the Percival Plow and Stove Company, on which it obtained, on 
the 5th day of September, 1907, a judgment against him in the 
5th Division Court in the County of Leeds and Grenville. On 
the 7th, a transcript of the judgment was issued to the Second 
Division Court in the District of Algoma, and, on the 9th, an 
execution was issued against the goods of Charles Hamilton, 
which on the 16th was returned nulla bona. On the 20th, an 
execution against the lands of Charles Hamilton was issued and 
filed in the office of the Sheriff for the District of Algoma, and a
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certified copy thereof was, on the 21st, forwarded to the Deputy 
Minister of Lands and Forests at the Parliament Buildings, 
Toronto, where it was received and noted on the 23rd September, 
1907.

In reply to a letter written by the plaintiff's solicitor 
to the Department, the Deputy Minister on the 8th October, 
1907, wrote as follows: “I return the enclosed writ of execution 
against lands in the suit of The Percival Plow and Stove Company 
v. Charles Hamilton, which you should send to the sheriff to 
whom it is addressed. I have made a note of it against N.W. \4 
section 15 and S.W. 14 section 22, Hose, which stand in the name 
of Charles Hamilton, paid in full, but unpatented, because proof 
of performance of settlement duties has not been filed.”

On the 28th October, the solicitor again wrote to the Deputy 
Minister as follows: “Am I to understand that our execution 
against Charles Hamilton is registered against the landsof Hamil
ton, or should I send you a copy of the execution in order to have 
it recorded against the lands, N.W. }4 sec. 15 and S.W. sec. 22, 
Rose?” A reply was sent on the Gth November, 1907, as follows: 
“In reply to your letter of the 28th ulto., I have to say that your 
execution against the lands of Charles Hamilton is noted against 
N.W. \4 section 15 and S.W. }i section 22, Rose.”

The execution against the lands was renewed in September, 
1910, and September, 1913. The defendant herein had apparently 
begun to inquire about the lands in question towards the end of 
the year 1913. The judgment obtained by the company had been 
assigned to one T. H. Percival.

On the 2nd February, 1914, the defendant's solicitor wrote 
a letter, directed to Charles Hamilton at 12 Westminster avenue, 
Toronto, where he and his family were apparently them residing, 
from which I quote in part as follows: “Some time ago, Mr. T. H. 
Percival, of Ottawa, obtained a judgment against, you for $90.20, 
and the judgment and costs now amount to over $100. Mr. 
Percival filed an execution in the sheriff's office, and also in the 
Department of Lands Forests and Mines, against the two lots 
which you have in Rose township, and the execution has been in 
the sheriff’s office for something over a year, and I am entitled 
by law to advertise the property under a sheriff's sale and sell 
same at once. I have a letter from the Deputy Minister to the 
effect that the patents will be turned over to the purchaser under
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the sheriff’s sale. Now, it will only delay matters to put this
property up at a sheriff’s sale, and the costs of advertising will S. C.
be something over 825. Now, I am willing to pay you 815 if you Hamilton
will execute assignments of these properties and will forward r

Shai ub.same to me. . . . By executing this assignment, you are
getting 815 in cash, and you are wiping off this old debt, which >,"l"'rlul"1, J 
lias been standing against you for a considerable number of years.
I enclose assignments. ... Of course, if you will not execute 
these assignments, why I shall proceed at once with the sheriff’s 
sale, and you will lose the property in any event, and I consider 
it is to your advantage to make a little money by executing the 
assignment sooner than lose it altogether.”

On the 6th February, the defendant’s solicitor wrote to the 
Deputy Minister as follows: “Some time ago I filed with you an 
execution at the suit of T. II. Percival v. Charles Hamilton, in 
respect of an unpatented lot owned by Hamilton in Host1 township.
. . . Would you kindly inform me if the Department would 
permit me to have the lot sold by the sheriff so that the purchaser 
could take over Hamilton’s interest in the lot ? ”

On the 9th February, the Deputy Minister replied as follows*
“I have to say that, if the interest of Charles Hamilton in north
west quarter section 15 and south-west quarter section 22, Rose, 
is sold by the sheriff under execution, the purchaser will stand in 
Hamilton’s place and will be required to perform the settlement 
duties in order to obtain patent.”

I have little or no doubt that the letter of the 2nd February, 
written to Hamilton, was in due course received and shewn to the 
plaintiff, and resulted in her becoming active about her rights 
under the deed from her father. Up to this she has had not filed 
her assignment with the Department. On the 11th February, 
there is a letter from her solicitor, Mr. Lown, to one Murphy, an 
official in the Department of Crown Lands, referring to an inter
view which Lown or his clerk had had with Murphy on the pre
vious Monday, anil which goes on to say: “I find the reason no 
one was residing on the property and there was no lumber there 
when your Department’s agent inspected the property, was the 
building which had been erected and the lumber there had been 
destroyed by a fire. My clients tell me they intend to erect fresh 
buildings, etc., as soon as weather permits. I find the judgment,

ii
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etc., you mentioned is being dealt with, and there will be no 
sheriff’s sale, and consequently no purchaser.”

On the 12th February, Charles Hamilton wrote to the defen
dant’s solicitor: “I have your favour of the 2nd inst. re lots in 
Rose township. I sold my claim on these lots some time ago to 
S. A. Hamilton, and same has been duly registered in Crown 
Lands office.”

This letter apparently crossed one written by the defendant’s 
solicitor to Hamilton on the 13th February, which in part is as 
follows: “I am forwarding cheque for $25 to W. II. Carney, 
sheriff, to-day, and lie has instructions to proceed with the sale 
of N.W. )i section 15 and S.W. }4 section 22, Rose. Mr. Aubrey 
White, the Deputy Minister of Lands and Forests, advised me 
that a Mr. A. S. Lown had stated that the judgment would be 
paid, and for that reason I waited on you. However, you never 
had the courtesy to write me, and you will now have to settle with 
the sheriff or lose your lots entirely. The sheriff has my instruc
tions to sell these lots at the earliest possible date.”

On the 14th February, the solicitor again wrote to the Deputy 
Minister and referred to his offer to Hamilton to settle his claim 
without having a sheriff’s sale, and his reply of the 12th February, 
and then goes on to say: “Kindly write me and let me know just 
what date the assignment of Crown land respecting 1 he above 
named two lots was filed with you and also the date that my 
execution was placed with you in the suit of Percival v. Hamilton. 
You can understand that, before proceeding with a sheriff’s sale, 
I should like to get the dates of the filings of these two documents 
to make sure of my ground.”

The Deputy Minister replied on the 17th as follows: “I have 
to say that the execution against Charles Hamilton was filed on 
23rd September, 1907, and the assignment by Charles Hamilton 
to Sara Ann Hamilton is dated 17th July, 1907, but was not filed 
until 11th inst. Mr. A. S. Lown, who filed it, states that the 
judgment is being dealt with, and that there will be no sheriff’s 
sale.”

On the 16th March, the plaintiff wrote two letters, one to the 
Percival Plow and Stove Company, directed to Ottawa, and the 
other to the defendant’s solicitor directed to Bruce Mines, re
ferring to previous letters having been written to her father, and 
in the first letter she says: “I am anxious to pay father’s debts
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and willing to do all I can. Keeping up his insurance was the best 
plan I could think of. I might manage to make small monthly 
payments except in August and September, if you would take it 
that way; or would sell the land and pay you if a buyer could be 
found, but will have nothing to do with Mr. Peterson.” And in 
a P.S. she says: “I would be only too glad to sell it and have the 
money used for paying you and any others holding any claims 
against father.”

In the letter to the solicitor she says, referring to the land: 
“ It has been mine for several years, and 1 have writings and proof 
to vouch for the fact. I paid for the land, and, although anxious 
to pay father’s debts, cannot see how it can be sold again without 
my consent, and of course will not let it go without trying to get 
my own out of it.”

On the 14th May, the defendant’s solicitor again wrote the 
Deputy Minister in part as follows: “However I may say Mr. 
Lown did not eorres]x>nd with me, and I have proceeded with a 
sheriff’s sale, and the property is now being advertised by the 
sheriff, and it is up for sale on the 30th day of June next.”

On the 27th May, the Deputy Minister wrote to the said 
solicitor as follows: “I send you a copy of the assignment from 
Charles Hamilton to Sara Ann Hamilton. You will observe that 
the affidavit of execution was sworn on the 20th July, 1007, just 
two months before the date of the fi. fa. If the purchaser at 
sheriff's sale wishes to have a good title, this assignment must be 
removed.”

The land being exposed to public sale on the 30th June, 1914, 
no bid was obtained, and the sale was postponed to the 10th July 
following, when, by virtue of a writ of venditioni exponas issued 
out of the Second Division Court in the District of Algoma, and 
tested the 0th July, 1014, the interest of Charles Hamilton in 
the lands was again exposed to public sale on the said 10th July, 
when the sum of .$30 was paid by N. H. Peterson for Albert 
Shaule, he being the highest bidder therefor.

On the lltli July, 1014, the sheriff executed a deed in favour 
of Shaule of the “estate, right, title, interest, claim and demand 
. . . which the said Charles Hamilton of right had at the time 
of the said delivery to him on the 17th October, 1007, of the said 
writ of execution, or at the time of said sale of the lands in ques
tion.”
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Notwithstanding his having obtained the sheriff's deed, the de
fendant—it is said, without the knowledge of his solicitor—wrote 
to Charles Hamilton on the 9th September, 1914, as follows : “I 
am taking the privilege of writing you in regards to property 
owned by you in Hose township. Now I want to know if you will 
part with same, and what would be your lowest offer on same. 
I understand you own the 8.W. }i of section 22 and the N.W. 
14 of section 15. Kindly let me know if this is right, and let me 
know if you will sell and what your terms would be.”

The sheriff’s deed was apparently then sent to the Department ; 
and on the 30th October, 1914, the Deputy Minister wrote to 
ot her solicitors, namely, Messrs. Williams & Clement, as follows : 
“In reply to your letter of 17th inst. with sheriff’s deed of north
west quarter section 15 and south-west quarter section 22, Hose, 
to Albert Shaule, I have to say that these lands were sold in 1881 
to Charles Hamilton, who paid for them in full. On 23rd Septem
ber, 1907, a copy of an execution dated 20th September, 1907, 
against the lands of Hamilton, was received in the Department, 
under which the sheriff has sold to Albert Shaule. On 19th July, 
1907, Charles Hamilton assigned both parcels to Sara Ann Hamil
ton, but the assignment was not filed in the Department until 
February last, and previous to that date the Department had 
informed the plaintiff’s solicitor that the purchaser at sheriff's 
sale would stand in the place of the defendant and would be en
titled to ask for patent on performance of settlement duties. I 
am writing to the solicitor who filed the assignment to Miss 
Hamilton, that the Department recognises the title of Mr. Shaule, 
leaving it to him to take such action as he may see fit.” This 
information seems to be at variance with the opinion expressed 
by the Deputy Minister in his letter of the 27th May, 1914, 
which of course had been written before the sheriff’s sale had 
been consummated.

On the same day, he wrote to Mr. Lown r follows: “I have 
to inform you that a sheriff’s deed has been f d, vesting in Albert 
Shaule the interest of Charles Hamilton in north-west quarter 
section 15 and south-west quarter section 22, Hose, and that the 
Department recognises the right of Mr. Shaule to perform the 
settlement duties and apply for patent.”

On the 17th November, Lown wrote to the Deputy Minister 
in part as follows: “It was owing to their inexperience in dealing
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with such matters that the deed was not tendered to your Depart
ment for recording earlier than it was, which I think you will 
find from reference to your records was done by me on the 10th 
of November last, and my client formally objects to the patent 
being issued to Mr. Shaule, and will leave that party to take the 
steps he threatened long ago to set aside the deed, which, not
withstanding his knowledge of its existence, he has never done. 
My client has always been willing to perform all settlement 
duties, and tells me there is a good road already to the property, 
and a well constructed on it, and they would have resided there 
this summer but for the buildings having been burned."

Lown seems to have soon changed his mind, for, on the 19th 
November, the writ in the present action was issued; and the 
plaintiff, in her statement of claim, after setting out some of the 
facts already referred to, says that, after having obtained the deed 
in July, 1907, she "paid or caused to be paid all settlers’ duties 
and taxes payable in respect of such lands, and performed all the 
duties incumbent upon settlers of which she had notice or know
ledge, but could not reside on the said property last summer owing 
to the buildings thereon having been destroyed by fire. She con
structed or caused to be constructed a road to such lands, and sunk 
a good well thereon. . . 11. The defendant claims to be
entitled to cut and remove the timber growing on the said lands, 
and has directed gangs of men to enter thereon for that purpose, 
and claims to be the owner thereof under and by virtue of the 
sheriff’s deed alleged to have been executed in his favour in June 
last."
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The defendant, in his statement of defence, refers to his having 
obtained the execution and filed it in the Department, and refers 
to some of the letters already quoted, and then pleads the sheriff’s 
sale and purchase by him and the filing of his deed with the Deputy 
Minister and the obtaining of an acknowledgment thereof, and 
his willingness, as soon as this action shall have been determined, 
to perform the necessary duties; and by way of cross-relief he 
claims a declaration "that the conveyance given by the said 
Charles Hamilton to the plaintiff was fraudulent as against the 
creditors of the said Charles Hamilton;" "a declaration that the 
plaintiff, by reason of her non-entry upon the said lands and her 
non-performance of any settlement duties, has forfeited all right

50—29 D.L.R.
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and claim to said lots;” and a declaration that, under his deed, 
he is entitled to be entered as locatee for the lots.

On the 25th November, Mr. Lown wrote to the Deputy 
Minister as follows: “Referring to my previous communication. 
I think it but right that you should know that Miss Hamilton 
has instituted an action in the Supreme Court against Mr. Shaule, 
asking, inter alia, for the sheriff’s deed to be set aside as far as 
she is concerned, and for declaration that it conferred no property 
in the lands in question on the defendant, and she has obtained an 
interim injunction restraining him from entering upon the lands 
or cutting the timber thereon.” This letter was acknowledged 
by the Deputy Minister on the 2nd December.

There can be no doubt that the plaintiff has been guilty of 
great delay, so far as regards performing settlement duties and 
putting herself thus in a position to apply for a patent, and also 
in recording the deed from her father to herself with the Depart
ment. She perhaps in the meantime has paid some taxes on the 
property. The Department, however, is apparently lenient about 
such matters, and no cancellation of the rights of Charles Hamilton 
has ever been made, though no doubt a cancellation might have 
been. It certainly looks as though the plaintiff had well-nigh 
made up her mind to abandon the property, and was stirred into 
activity only when she found that some one else was anxious to 
get the lots. She had, however, under the deed, acquired such 
interests or rights as her father had obtained in the property. 
If he had any interest at the time of the sheriff’s sale, that interest 
might have passed thereunder. But Charles Hamilton had sold 
his interest to the plaintiff, and at the time of the sale, and to 
the knowledge of the. defendant and his solicitor, a deed was in 
existence purporting to have transferred any interest Charles 
Hamilton had to his daughter.

By the Public Lands Act, R.S.O. 1897, eh. 28, sec. 19, a pro
vision was made for the registration, in a l>ook to be kept by the 
Commissioner of Crown Lands for the Province, of the particulars 
of any assignment made by a purchaser or locatee of public 
lands, and the endorsation thereon of a certificate of registration ; 
and, by sub-sec. (2) of the said section, an assignment so regis
tered shall be valid against one previously executed and un
registered or one subsequently registered; but it was a further 
provision of sub-sec. (2) of the said section that all conditions
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of the sale, grant, or location, must have been complied with or 
dispensed with by the Commissioner before registration was 
made.

The plaintiff did not, of course, comply with this provision 
at any time, and did not attempt to file her deed until long after 
a note of the execution had been made in the Crown Lands Depart
ment.. Section 31 of the Act is as follows: “Subject to the Land 
Title's Act, if a patent for land is repealed or avoided by the High 
Court, the judgment shall be registered in the registry office of 
the registry division in which the land lies.”

By sec. 37, unpatented lands arc liable to assessment in the 
municipalities in which they lie from the date of the sale to the 
licensee, and a purchaser at the sale of such lands for taxi's shall 
have in the lands so sold “the same rights only as the person 
entitled to claim under the Crown at the time of such sale.”

In Yale v. Tollerton (1867), 13 Gr. 302, it was held that the 
Court “will, at the instance of a judgment creditor of a locatee of 
the Crown, with execution against lands in the hands of the 
sheriff, direct the interest of the locatee to be sold and order him 
to join in the necessary conveyance to enable the purchaser under 
the decree to apply to the Crown Lands Department for a patent 
of the land as vendee or assignee of the locatee.” However, this 
course was not taken by the execution creditor.

In Ferguson v. Ferguson (1869), 16 Gr. 309: “A debtor being 
a vendee of land and in default in paying the purchase-money, a 
creditor obtained execution against his lands, and at the sheriff’s 
sale became the purchaser of the debtor’s interest for a sum equal 
to the debt and costs, and took the sheriff’s deed accordingly: 
Held, that he eduld not afterwards repudiate the purchase and 
claim his debt on the ground that the debtor’s interest was not 
saleable by the sheriff. The interest of a debtor in land, bought 
from the Crown, but for which at the time of his death he had not 
fully paid, and had not obtained the patent, is available in equity 
for the benefit of his creditors; and their right is not destroyed 
by a friend of the heirs paying the balance of the purchase-money, 
and procuring the patent to issue in the names of the heirs.” In 
this case, Mowat, V.-C., said. p. 311 : “We think it clear that an 
interest of this kind in land can l>e reached by an execution 
creditor, through means of this Court; and that the heirs, or any 
one for them, cannot intercept the rights of creditors, by
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advancing what may be due to the Crown as vendor, any more 
than in the case of a private vendor.”

Reference to Bondy v. Fox (1869), 29 U.C.Q.B. 64; Cornwall v. 
Gault (1863), 23 U.C.Q.B. 46; Peebles v. Hyslop, 19 D.L.R. 654, 
30 O.L.R. 511; Ruttan v. Burk, 7 O.L.R. 56; Howard v. Stewart, 
20 D.L.R. 991, 50 Can. S.C.R. 311.

In 1913, the Act 3 & 4 Geo. V. ch. 6, known as the Public 
Lands Act, was passed, and by sec. 59 it was thereby enacted that 
R.S.O. 1897, ch. 28, should be repealed. The Act was assented to 
on the 6th May, 1913. Section 16 is as follows: “If the Minister 
is satisfied that a purchaser, locatee or lessee of public lands, or 
any person claiming under or through him, has been guilty of 
fraud or imposition, or has violated any of the conditions of sale, 
location or lease, or of the license of occupation, or if the same 
was made or issued in error or by mistake, he may cancel such 
sale, location, lease or license, and resume the land and dispose of 
it as if the same had never been made.”

And sec. 44, sub-sec. (1), provides that “neither the locatee 
nor any one claiming under him, shall have power, without the 
consent in writing of the Minister, to alienate, otherwise than by 
devise, or to mortgage or charge any land located as a free grant 
or any right or interest therein before the issue of the letters 
patent.”

Here the conveyance to the plaintiff had been made long before 
the passing of this Act, though the fact had not been brought to 
the notice of the Department. No case has been cited to me, and 
I have been unable to find one expressly in point, to determine 
that in the circumstances in question the purchaser at the sale 
under the execution should take priority over the assignee under 
the deed. It has not been shewn that the plaintiff knew of the 
existence of the specific debt against lier father on which the 
judgment was obtained and execution issued.

On the evidence I find as a fact that the sale to her by her 
father was a bond fide sale and for value. I do not think there 
was any intention on the part of the plaintiff to defeat, hinder, or 
delay creditors. I think, as the matter stands, the registration of 
the sheriff’s deed in the Crown Lands Department, after due 
notice before the sale under which it was obtained, of the assign
ment of the interest of Hamilton to the plaintiff, is in effect a 
cloud upon the title of the plaintiff, and, while it stands, apparently
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prevents her from proceeding as she expresses her intention of
doing to perform the settlement duties necessary to enable her to S. C.
obtain the patent. lui^ro*

It is true she has been guilty of laches with respect to these 
duties; but the Crown has not seen fit to take advantage thereof, 
as it might have done, as there has been no cancellation of the 
rights of the purchaser or locatec which she acquired under her deed; 
and the Department, in their letter of the 27th May, then recog
nised the assignment as standing in the way of a good title to a 
proposed purchaser at a sheriff’s sale.

The defendant himself, after the sheriff’s sale, seemed to 
question his own title thereunder, and sought to purchase an 
interest he apparently still thought existing in Hamilton.

The plaintiff will, therefore, have a declaration that, as Charles 
Hamilton had parted with his interest in the lands in question to 
the plaintiff before the sheriff’s deed to the defendant, the latter 
took no interest therein, and that the said lands are the property 
of the plaintiff, subject to the rights of the Crown with reference 
to the performance of settlement duties.

There will also be an injunction restraining the defendant, his 
agents or servants, from entering upon or cutting timber on the 
said lands. No damages were proved.

The plaintiff will have the costs of the action.

CITY OF MONTREAL v. TURGEON. QUE.
Quebec Su/nriur Court, (Suerin, ./. April 26, 1915. ^ ^

Constitutional law (§11 C 4—502) Municipal by-law—Charter 
Constitutionality—Notice to Attorney-General.

When in :i suit before the Recorder"* Court of the City of Montreal, 
the unconst it uti< nudity of a municipal by-law and of a law of the Quebec 
Legislature pur|H»rting to authorise the city to adopt thi■» by-law is raised 
the recorder must not give judgment on the merits unless the notice re
quired by article 114 of the Code of Procedure (Que.) had been given 
to the Attorney-General of the province; and if the recorder gives a 
final judgment on the question without requiring that notice his judg
ment can be set aside on a writ of certiorari.

Motion on certiorari to quash a judgment of the Recorder’s [Statement. 
Court of the City of Montreal which had dismissed the complaint.

The defendant is a milkman who, on the 20th February, was 
prosecuted by the City of Montreal for having in his possession 
milk, with the intention of selling it, “which did not reach the 
average of 3%, of butter fat and 12% of solid substance, and a 
specific gravity of 10.29 to 10.33 at a temperature of 00 degrees
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Fahrenheit,” in contravention to the by-law of the City of Mon
treal in force.

The defendant filed a declinatory exception, denying the 
authority of the city to adopt the by-law in question, on the ground 
that it was in conflict with the federal statutes of Canada concern
ing the adulteration of foods. Consequently he submitted that 
the by-law was ultra vires and the charge illegal.

The defendant also argued the unconstitutionality of the 
charter of the city of Montreal (62 Viet. (1899) ch. 58) concerning 
the powers conferred on the city to pass by-laws concerning the 
quality of the milk to be sold in the city, alleging that the Parlia
ment of Canada alone had the right, in virtue of Sec. 91 of the 
British North America Act, to pass laws concerning the regulation 
of trade and commerce, and that the Legislature of Quebec had 
no authority to confer upon the city of Montreal the power to 
determine by by-law the* quality of the milk to be sold within the 
limits of the city.

On the 12th May 1914, Recorder Weir decided in effect that 
the action of the plaintiff brought before the Recorder’s Court 
should be dismissed, and he dismissed it for the reason that the 
Parliament of Canada only had the power to pass laws to regulate 
commerce and to determine the quality of milk to be sold in 
Canada.

On the 11th June, 1914, the city of Montreal presented a 
petition to the Superior Court asking for the issue of a writ of 
certiorari for the reasons above mentioned, and because the con
stitutionality of the above mentioned laws had been argued and 
decided by Recorder Weir without any notice having been pre
viously given to the Attorney-General, so > ^ to allow him to in
tervene in the cause, if he deemed it necessary.

It alleged, besides these reasons, amongst other grounds, that 
the action in question, according to the statute of 1899 (62 Viet, 
ch. 58), was other than a civil action; and the provisions of the 
part of the Criminal Code concerning summary proceedings before 
magistrates apply to the Recorder’s Court of the city of Montreal 
as regards the mode of procedure until final judgment, to execution 
of this judgment, and generally to all rules imposed upon magis
trates for these objects, and not inconsistent with the dispositions 
of the law above mentioned, namely, 62 Viet. (1899) ch. 58, and
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2 Geo. V. (1912) ch. 51 sec. 25 now substituted for Art. 503 of
88 Viet 1809 eh. 88.

The defendant asked the setting aside of the certiorari because 
the decree dismissing the information had been rendered on the 
12th May, 1914, and that, since then, more than six months had 
elapsed. On the 17th June, 1914, the writ of certiorari was issued 
by Mr. Justice Charbonneau.

The Superior Court (Guerin, J.), maintained the certiorari, 
reversed the judgment of the Recorder's Court dismissing the 
action and sent back the record to the Recorder’s Court so that 
the case may go before it according to law, for the following reasons:

Guerin, J.:—“Considering that the judgment of the Record
er’s Court has dismissed the information against the defendant 
on the ground of the unconstitutionality of the by-law of the city 
of Montreal for the violation of which he was brought before the 
Court;

“Considering that it does not appear on the record of the 
Recorder’s Court, transmitted by the mis-en-cause to the Superior 
Court, that the notice required by Art. 114 of the Code of Civil 
Procedure had been given to the Attorney-General of this pro
vince before the judgment rendered by the said Court of the 
Recorder;

“ Considering that the Recorder’s Court has exceeded its 
jurisdiction in deciding on this constitutional question (Art. 1293 
C.C.P.);

“The Court quashes the judgment of the said Recorder’s 
Court of the 12th May, 1914, setting aside the prosecution against 
the defendant, and orders the prothonotary of this Court to 
transmit the record received in accordance with the present writ 
of certiorari to the said Recorder’s Court, so that it maybe decided 
on the said information against the defendant according to law.”

Order of dismissal quashed. 
Laurendeau, Archambeault & Co., for the city.
L. Houle, for defendant.

TRADES HALL CO. v. ERIE TOBACCO CO.
Manitoba Court of Appeal, Howell, C.J.M., and Richurds, Perdue,-Cameron 

and Haygart, JJ.A. May 29, 1916.
Corporations and companies (§ IV D 2—80)—Ultra vires as defence.

A cor|x>ration is liable for goods acquired under an ultra vires con
tract ; though there can be no liability on the contract itself, there is 
an implied obligation to make restitution or compensation. (Criti.ul 
review of authorities. Perdue. J.. dissenting.)
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Howell, CJ.M

Appeal from a judgment upon defendants’ counterclaim for 
the balance due on goods purchased by a corporation. Affirmed.

T. ,/. Murray, for appellant, plaintiff.
T. H. Habert son, K.C., and G. ('. McDonald, for respondent, 

defendant.
Howell, C’.J.M.—The contract under which the defendant's 

tobacco got into the plaintiff's possession was ultra circs the 
plaintiff, and was therefore void, and no action can be maintained 
on that contract. The fact remains, however, that the plaintiff 
got possession of the defendant’s goods, and neither the plaintiff 
nor the defendant expected or intended it to be a gift. The 
pla ntiff, without power to do so, sold and delivered the goods 
to certain persons who are apparently not able to pay for them, 
and wishes the defendant to take these accounts in lieu of the 
goods.

Suppose these goods had by some mistake been placed in the 
plaintiff’s possession by an error in address, and the plaintiff 
knowing the goods had come from the defendant, deliberately 
sold tlient or transferred them to an irresponsible person, which 
act of selling was ultra vires, whereby the goods were lost to the 
defendants, can it be possible that the defendants would have no 
remedy?

In this case each party thought the plaintiff had power to 
purchase and sell the tobacco, and so, by mutual mistake, tin- 
goods got into the plaintiff’s possession, and then, acting beyond 
'their legal powers, the plaintiff disposed of the same. There is 
no contract of any nature relating to tin- plaintiff’s possession, 
and it seems to me the plaintiff must return the goods or pay for 
their value. The language of Lord Dunedin in Sinclair v. 
Brougham, (1914] A.C. 398 at 431, is in point. He says:—

Now, I think it is clear that all ideas of natural justice arc against 
allowing A. to keep the property of 13. which has somehow got into A.’k 
possession without any intention on the part of 13. to make a gift to A.

It is to be kept in mind that the plaintiff raised the question 
of ultra vires. They asserted that there was no contract, and to 
this the defendants were compelled to concede.

In the case of Exchange Bank v. Fletcher, 19 Can. S.C.R. 278, 
the defendants (the appellants) took from the plaintiffs Merchants 
Bank shares as security for a loan. The stock was placed in the 
name ot the manager, who disposed of it and absconded. The
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Exchange* Bank had no power to take such stock as security for 
a loan, but the Court had no difficulty in holding them liable 
for this stock.

The plaintiffs took the defendants’ tobacco according to their 
own case, and, without lawful right or power, they delivered it 
over to others, and I think they are liable. The decision of 
Sinclair v. Brougham above referred to, is only applicable to a 
case where a company borrows money beyond its power, and 1 
should think also where winding-up proceedings were pending.

It is difficult for me to distinguish as to liability between con
verting goods obtained under an ultra rirea contract and converting 
goods obtained by violence or fraud. If a company could get 
possession of goods by plausible or untruthful statements, and 
then dispose of them without legal liability, this would be an 
unpleasant country to live in.

The American authorities, the chief of which arc* decisions of 
the United States Supreme Court, are fully discussed by Cameron, 
J., and I need not refer to them further than to say that they arc 
authority for holding the plaintiffs.

Richards and Haggart, JJ.A., concurred in the judgment of 
the Chief Justice.

Perdue, J.A. (dissenting):—This is an action brought to 
recover $329.43, the value of a quantity of tobacco delivered by 
the plaintiffs to the defendants. The plaintiffs are a company 
incorporated under the Manitoba Joint Stock Companies Act 
for the purpose of acquiring, holding, leasing, etc., the Trades 
Hall building in the city of Winnipeg and the land occupied by 
that building. It appears that the plaintiffs had established a 
cigar and tobacco stand in their building for the convenience of 
their tenants and persons visiting the building. This cigar stand 
was in the charge* of the plaintiff’s caretaker and rent collector, 
a man named Albert. In September, 1914, Albert, in the name 
of the plaintiffs, but without any authority from them, entered 
into a contract with the defendants by which the plaintiffs were 
represented as agreeing, amongst other things, to sell $1,000 worth 
of defendants’ tobacco in each month for the period of a year. 
In pursuance of this agreement the defendants shipped to the 
plaintiffs a large quantity of tobacco and some $500 of plaintiffs’ 
money was paid to the defendants on account. This agreement 
and the transaction that took place in pursuance of it were not
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of tobacco received from the defendants, and valued at $1,226.92, 
stored in the basement of the1 plaintiffs’ building. This had been

Perdue, J.A. shipped to plaintiffs under the alleged agreement.
At a meeting of the shareholders of the plaintiff company the 

contract to which Albert had attempted to bind the company 
wqs repudiated. One of the directors of the defendant company, 
a Mr. Wigle, came to Winnipeg and an arrangement was made to 
protect both parties. The plaintiffs gave the defendants a cheque 
for $217.91, representing the cash on hand from sales of tobacco 
and delivered to the defendants $654.92 worth of manufactured 
tobacco. Plaintiffs also transferred to defendant $856.68 of 
accounts outstanding. Plaintiffs contend that the remainder of 
the tobacco on hand, to the value of $572, was to be retained by 
them to reimburse them for money theretofore paid to the de
fendants and for freight paid on the tobacco. The following 
document was then drawn up by Wigle and signed by both 
parties :—

Winnipeg, Feb. 3rd, 1915.
We hereby acknowledge cheque for $217.91 from the Trades Hall Co., 

and they deliver to us on demand $654.92 worth of manufactured tobacco 
now in their basement, free from storage, and the same to be applied on their 
account. Without prejudice to our claim, wc take over $856.68 of outstand
ing accounts to be collected by their assistance, and placed to the credit 
of their account. R. A. Ritio, President,

Trades Hall Co.
The Erie Tobacco Co.,

per A. Babcock.
The sevortd details above mentioned were carried out. In 

April following, Babcock, the defendants’ agent, requested a loan 
of a part of the tobacco in the plaintiffs’ hands to fill some orders 
immediately. The defendants received from the plaintiffs 
$329.43 worth of tobacco as a loan, and on their refusal to return 
it, the plaintiffs brought this suit to recover the value of the goods. 
The defendants filed a counterclaim by which it. is alleged that 
goods to the value of $1,947.15 were delivered by defendants to 
plaintiffs for sale on commission, that credit had been given to 
the plaintiffs for cash and goods returned to the amount of 
$1,689.64, leaving a balance of $257.51 for which defendants
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claimed judgment. No credit was given for tin- accounts handed 
over by plaintiffs. At the trial an amendment to the counterclaim 
was permitted, by which the defendant sued for $575.98 as the 
balance due for goods sold and delivered by defendants to plain
tiffs. Judgment was entered by the trial Judge for $246.51 in 
favour of the defendants.

There is nothing to be found in the powers set out in the 
plaintiffs’ charter of incorporation which, with even the greatest 
latitude of construction, could be held to authorize the corporation 
to enter into the business of general tobacco dealers, for that 
would be the effect of holding it to the contract signed in its name 
by Albert in 1914. The company was formed to acquire and 
manage the Trades Hall building. It could lease parts of its 
premises or furnish, either for rent or freely, accommodation for 
unions, clubs, societies or organizations. I cannot find anything 
amongst its powers as enumerated which would authorize it to 
engage in a business of buying and selling goods.

The alleged contract under which the tobacco in question 
came to the1 plaintiff company was beyond its powers. It does 
not appear that the directors were a wan- of the contract. The 
transaction seems to have been entered into and carried on by 
Albert without authority from the corporation. The officers of 
the plaintiff company had no lawful authority to pay out money 
of the company for the* purpose of purchasing the tobacco. The 
contract being void it cannot be ratified: Ashbury Railway Car
riage Co. v. Riche, L.R. 7 H.L. 653, 672, 673; Baroness Wenlock v. 
River Dee Co., 10 A.C. 354; Great North-West Cen. R. Co. v. 
Charlebois, [1899] A.C. 114. I think the document of February 
3, 1915, did not and could not bind the plaintiffs as a ratification 
of the pretended contract made by Albert in their name. In the 
Great North-West Cen. R. Co. case, supra, it was held that even a 
judgment entered by consent of the parties would not operate 
so as to validate an ultra vires contract. There was, I think, 
no legal liability on the part of the plaintiffs to pay for the tobacco 
consigned to them by the defendants and stored on the plaintiffs’ 
premises, and the plaintiffs were justified in repudiating the 
pretended contract.

When the directors and shareholders of the plaintiff company 
were made aware of the transactions in which Albert had tried 
to involve them, they appear to have honestly endeavoured to
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do what they could to disentangle the affair with as little loss as 
possible to themselves and the defendants. They handed over 
to the defendants the money and accounts in their hands coming 
from sales. They delivered to the defendants all the tobacco in 
their hands except only enough to secure the money plaintiffs 
had actually paid to the defendants. This tobacco they intended 
to retain and dispose of in order to reimburse themselves. I think 
the evidence clearly shews that the directors of the* plaintiff 
company had no intention when they signed the receipt of Feb
ruary 3, of attempting to ratify the agreement made between 
Albert and the defendants. Hut whatever their intentions were, 
they could not bind the company by an attempted ratification 
of a transaction that was ultra vires.

Some time after this arrangement had been entered into and 
had been performed by the plaintiffs upon their part, Babcock, 
the defendants’ agent, came to the plaintiffs’ directors and asked 
them for a loan of tobacco to fill certain orders from customers 
who required immediate delivery. The plaintiffs’ directors 
made the loan requested and the defendants having got the goods 
into their possession refused to repay the loan cjjher in goods 
or money. The question then arises, can the plaintiffs maintain 
an action for the value of the goods loaned?

Although the company could not embark in a mercantile 
business, I think it possessed the power to receive security for 
the return of money paid out of its funds and to realize upon that 
security. By the unauthorized act of their servant it found itself 
possessed of certain goods purchased with its money. Although 
the acts of its servant in this matter were repudiated, the company 
was, I think, entitled to hold the goods purchased with its money 
and dispose of them in order to protect itself. It is also shewn 
that the goods in question were left with the plaintiffs by the 
defendants in return for the money paid by the plaintiffs. Even 
if it was beyond the; powers of the company to trade in any 
commodity, there was nothing to prevent it from becoming the 
owner of goods fully mid completely vested in it. It would also 
possess the usual incidents of ownership where its money had been 
used in buying the goods, and it might sell them to the purchaser 
in order to replace the money so used.

In support of the view above set forth, I would refer to the 
following cases: Ayers v. South Australian Hanking Co., L.R.
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3 P.C. 548, was a ease where a banking company incorporated by 
charter, which contained a clause declaring that it should not be 
lawful for the company to advance money on the security of 
merchandise, advanced money on the faith of receiving as security 
a preferential lien on the wool of an ensuing clip to be shorn from 
the sheep of the party in whose favour the advances were made, 
but who was not in actual possession of the sheep, though a part 
owner and the agent of the other owners for whose benefit the 
advances had been made. There was at the time a statute in 
force enabling a proprietor of sheep to make a valid pledge of 
the? wool of his next clip although no possession was given, and 
trover was maintainable by the party to whom a preferential lien 
was given under the statute. It was held in the Privy Council 
that the banking company might maintain an action of trover 
and that it was entitled to recover the value of the wool on such 
preferential lien, notwithstanding the prohibition in the charter 
against advancing money on the security of merchandise. Mellish, 
L.J., in giving the judgment of the Board, expressed the opinion:

Whatever effect such a clause (prohibiting the lending of money on 
merchandise), may have, it does not prevent property passing, either in 
goods or in lands, under a conveyance or instrument which, under the 
ordinary circumstances of law, would pass it.

In Ureat Eastern R. Co. v. Turner, L.tt. 8 Ch. App. 14V, the 
chairman of the plaintiff company, with the assent of the com
pany, held in his name shares in another company which had 
been purchased with the money of the plaintiff company. The 
chairman became bankrupt. It was held that, though the 
purchase by one company of shares in another company was 
illegal, the shares were not within the order and disposition of the 
bankrupt so as to pass to his assignees, and that he must trans
fer them as the company should direct. In giving judgment, 
Lord Selbome said (p. 152):

True it is that the investment was an unauthorized investment; but I 
entirely assent to what was said by Sir Richard Baggallay, but there is no differ
ence between an unauthorized investment of the money of a public company 
by its trustees, and an unauthorized investment of the moneys belonging 
to any other trust by the trustees of that trust. It would be monstrous— 
it would be extravagant to the very last degree—to say, that because the 
moneys of cestuis que trust has been laid out in an unauthorized manner, 
that therefore they are not to have the benefit of whatever value there is in 
the property bought with their money.

In Stavert v. McMillan, 24 O.L.R. 456, the money of a char
tered bank was used in purchasing its own stock. The directors,
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in order to save the bank, divided the shares which had been thus 
acquired in violation of the Bank Act, sec. 76, among themselves 
and their friends, the transferees giving promissory notes to the 
bank for the shares. These notes were indorsed by the bank to 
the plaintiff, who sued the makers. It was held that the plaintiff 
was entitled to recover upon the notes. Garrow, J.A., giving 
the judgment of the Court of Appeal, said that he could set- nothing 
in law to prevent the bank, while repudiating the purchases and 
demanding repayment, from also asserting a lien upon the shares 
upon the principle applied by Ixird Selbome in Great Eastern R. 
Co. v. Turner, supra.

Upon these authorities it appears to me that the ownership 
of the tobacco in question had passed to the plaintiff company 
and had become its property, even though the transaction in 
which the company had originally acquired the goods was ultra 
vires. If the plaintiff had become the actual owner of the goods, 
as I think it had, then a usual incident of ownership would follow 
and the plaintiffs might sell the goods in order to reimburse itself 
the money it had paid out. The defendant company has obtained 
the goods on a promise to restore them or to return similar goods 
of equal value. The defendant is a trading corporation and no 
question is raised as to its capacity to purchase goods. Upon 
defendant’s refusal to carry out its promise, the plaintiff might 
sue for goods sold and delivered, treating the matter as a sale.

The trial Judge seems to have been of opinion that the plaintiff 
had power to purchase the goods, but he does not deal with the 
question whether it had power to enter into the contract to deal 
in tobacco on commission, being the contract under which the 
goods were received. His judgment was based upon the docu
ment of 3rd February which he regarded as a ratification by the 
directors. I have already dealt with the question of ratification.

Turning now to the counterclaim, it appears to me that the 
defendant has utterly failed to shew that the plaintiff had author
ity to enter into the contract. The only means by which the 
verdict for the defendant can be supported is, it appears to mi;, 
by applying the rule that
a corporation must account for and pay to the other party the benefits it 
receives from ultra vires engagements: Brice on Ultra Vires, 3rd ed., pp. 
641-643.
This rule was founded upon the Phœnix Life Assurance Co. case 
and other cases referred to in the text book. It will be necessary
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to revise the rule in view of the late decision of the Privy Council 
in Sinclair v. Brougham, 11914] A.C. 398. But, assuming the 
existence and force of the rule as stated, the evidence as to what 
took place between plaintiff and defendant during the February 
negotiations shews that the plaintiff was willing to, and actually 
did, carry out the obligation imposed. The plaintiff handed over 
the money received for goods, also the goods remaining on hand 
(except only those retained to secure money previously paid to 
defendant) and the accounts for goods sold where the purchase 
money had not been received. The plaintiff made1 over to the 
defendant the benefits received from the transaction. The 
defendant cannot take these benefits and at the same time hold 
the plaintiff liable for the value of the goods represented by the 
accounts, as if the transaction were a valid purchase by the 
plaintiff which the plaintiff was entitled to make. But we must, 
in applying the rule above cited, apply also the qualification by 
the same author that
a corporation is liable in respect of an ultra circs engagment only to the extent 
of the benefits it may have received therefrom: Brice, 3rd ed., p. 650.

It must be shewn that the corporation has benefited by the 
property or money received in the ultra vires transaction: lie 
National Permanent Benefit Bldg. Soc., L.R. 5 Ch. 309; Blackburn 
Bldg. Soc. v. Cunliffe Brooks & Co., 22 Ch. D. 01, affirmed, 9 
App. Cas. 857. Much light is thrown upon this question by the 
late decision in Sinclair v. Brougham, [1914] A.C. 398. That 
was a case which arose out of the winding-up of the Birkbeek 
Permanent Benefit Building Society. The society had carried 
on a banking business which it was not authorized to carry on 
and was ultra vires. It was held that the depositors were not 
entitled to recover moneys paid by them on an ultra vires contract 
on the footing of money had and received by the society to their 
use. Lord Haldane, after referring to lie Phoenix Life Assurance 
Co., 2 J. & H. 441, and Flood v. Irish Provident Assce. Co., [1912] 
2 Ch. 597, n., proceeded as follows:—

My Lords, if these decisions hud related to the recovery of borrowed 
money I should find it difficult to reconcile them with principle. If it he 
outside the power of a statutory society to enter into the relation of debtor 
and creditor in a particular transaction, the only |M>ssil>le remedy for the 
person who has paid the money would on principle appear to be one in retn 
and not in jH-rsonam, a claim to follow and recover specifically any money 
which could be earmarked as never having ceased to be his pro|»erty. To 
hold that a remedy will lie in ;personam against a statutory society, which by
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hypothesis cannot in the case in question have become a debtor or entered 
into any contract for repayment, is to strike at the root of the doctrine of 
ultra vires as established in the jurisprudence of this country. That doctrine 
belongs to substantive law and is the outcome of statute, and cannot be made 
different by any choice of form in procedure. It is, therefore, binding 
both at law and in equity. ... I think it excludes from the law of 
Knglund any claim in personam based even on the circumstance that the 
defendant has been improperly enriched at the expense of the plaintiff by a 
transaction which is ultra vires.

The counterclaim in the present action is a proceeding in 
personam and the judgment on the counterclaim is for the re
covery of the price of goods sold in a transaction which was 
clearly ultra nres. If the goods or any of them remained in the 
plaintiff’s hands, then an action in rent would have lain to recover 
the specific goods, but when the plaintiff no long(*r has the goods 
the above authority shews that no aetion can be brought in 
personam based upon the ultra vires contract.

I would allow the appeal and enter judgment for plaintiff 
for $329.43, and I would dismiss the counterclaim. The plaintiff 
should get costs in the County Court and in this Court.

Cameron, J.A. :—The defendant company sold to the plaintiff 
company the tobacco comprised in the November consignments 
on orders, and the tobacco was forwarded to and received and 
stored by the plaintiff company. It is for the balance due on 
these transactions that the defendant company, in this action, 
brings its counterclaim or set-off, in which the plaintiff company’s 
claim is credited and a claim is set up for a balance.

The investigations by the directors of the plaintiff company 
into these transactions were made some time after these sales, 
and, as a consequence, the agreement of February 3 was entered 
into. By that agreement the plaintiff paid $217.91 cash, returned 
$654.92 worth of tobacco and agreed to pay whatever balance 
was due, less what might be collected on the outstanding accounts 
transferred by the plaintiff. I cannot say that there is to be found 
in the agreement any express promise to pay that balance. Such 
a promise might readily enough be inferred from the words used, 
but, for the purposes of this argument, I assume that the plaintiff 
company had no power to make it, or to enter into the transaction 
for the purchase of the tobacco. This transaction in question was, 
so far as the November consignments were concerned, wholly 
completed on the part of the defendant company. The tobacco 
was shipped by the defendant and received in due course by the
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plaintiff company, and the only part of the contract remaining 
to be performed was payment by the plaintiff. These facts were 
recognized and emphasized by the agreement of February 3. 
The plaintiff company lias received and still holds the benefits 
of a contract which it was beyond its powers to make. Is it now 
open to that company to refuse to account to the defendant com
pany for these benefits on the ground that the transaction was 
ultra vires.
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In the United States, where a private corjxiration has entered 
into a contract in excess of its granted powers, and has received 
the fruits or benefits of the* contract, and an action is brought 
against it to enforce the obligation on its part, it is estopped from 
setting up the defence that it had no power to make it. Cyc. 
X, 115G-7. The corporation Mill not be allowed to receive the 
fruits of a contract, and then, when sued for performance on its 
part, while keeping the fruits, set up the defence that it had no 
power. The doctrine is frequently applied where there is nothing 
to be done by the corporation but to pay the money, lb. 1163.

Cook on Corporations, p. 2*253, quotes this from a decision 
of the New York Court of Appeals:—

That kind of plunder which holds on to the property but pleads the 
doctrine of ultra vires against the obligation to pay for it, has no recognition 
or 8up|H>rt in the law of this State.

In the federal, as opjxised to the State, Courts, however, the 
old rule against ultra vires contracts is upheld in all its rigour. 
But

Even in the federal Courts, if property or services have been received 
by a corporation ultra vires, a suit based on quantum meruit will lie. and the 
same result is often accomplished in that way. Ib. pp. 2251-5.

In Citizens National Hank v. Appleton, 216 V.S. 106 (1900), 
it was held that

Although a contract made bv a corporation may be illegal as ultra vires, 
an implied contract may exist compelling it to account for the benefits actually 
received. A national bank which guarantees a loan made by another bank 
in pursuance of an agreement that it be paid the amount due it by the bor
rower out of the proceeds of the loan, cannot avoid its liability for the amount 
actually received by it pursuant to the arrangement on the ground simply 
of ultra vires; it may be liable for money had and received.

Harlan, J., delivering the judgment of the Court, refers to 
Logan County National Hank v. Townsend, 139 V.S. 67. There a 
bank purchased certain bonds which it agreed to return to the 
seller upon demand. When the return was demanded and the

51—29 D.L.R.
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bank was sued for the value of the bonds it pleaded its absence 
of authority to make any such contract. There the Court held:

From the time of such demand and its refusal to return the bonds to 
the vendor or owner, it (the bank) becomes liable for I heir value upon grounds 
apart from the contract under which it obtained them. If the bank's want 
of iHiwer, under the statute, to make such a contract of purchase, may In- 
pleaded in bar of all claims against it based on the contract—and we are assum
ing, for the purposes of this case, that it may be—it is bound, upon demand, 
accompanied by a tender back of the price it paid, to surrender the bonds 
to its vendor. The bank, in this case, insisting that it obtained the bonds 
of the plaintiff in violation of the Act of Congress, is bound, upon being made 
whole, to return them to him. No exemption or immunity from this principle 
of right and duty is given by the National Hanking Act. “The obligation 
to do justice,” this Court said in Marsh v. Fulton County, 10 Wall 078, 684, 
“rests upon all persons, natural and artificial, and if a county obtains the 
money or property of others without authority, the law, inde|H*ndentlv of 
any statute, will compel restitution.” p. 203.

Harlan, J., cites Aldrich v. Chemical National Hank, 17G 
U.S., an instructive case, and Central Transportation Co. v. 
Pullman's Car Co., 139 U.S. 24, where Gray, J., says, p. 205:—

A contract ultra vires being unlawful and void, not because it is in itself 
immoral, but because the corporation, by the law of its creation, is incapable 
of making it, the Courts, while refusing to maintain any action upon the 
unlawful contract, have always striven to do justice between the parties, 
so far as could be done consistently with adherence to law, by permitting 
property or money, parted with on the faith of the unlawful contract, to be 
recovered back, or compensation to be made for it. In such case, however, 
the action is not maintained upon the unlawful contract, nor according to 
its terms, but on an implied contract of the defendant to return, or, failing 
to do that, to make compensation for, property or money which it has no 
right to retain. To maintain such an action is not to affirm, but to disaffirm 
the unlawful contract.

He (Harlan, J.) also refers to Pullman's Car Co. v. Transpor
tation Co., 171 U.S. 138, where Peckham, J., said:—

The right to a recovery of the property transferred under an illegal 
contract is founded upon the implied promise to return or to make compen
sation for it.

And he concludes by holding that even if the guaranteeing 
bank had gone beyond its powers the judgment of the New York 
Court against it was consistent with sound legal principles and 
intrinsically right.

Rankin v. Emigh, 218 U.S. 27, the Court, speaking by White, 
J., (now White, C.J.) affirmed the judgment in Citizens Central 
National Bank v. Appleton, and the cases there cited.

Although restitution of property obtained under a contract which was 
illegal, because ultra vires, cannot be adjudged, by force of the illegal contract, 
yet as the obligation to do justice rests upon all persons, natural and artificial, 
if one obtains the money or property of others without authority, the law
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independently of express authority, will compel restitution or compensation: 
p. 35.

Brice, in his work on Ultra Vires, asks the question at p. 
691:

Does not the fact that such an (ultra rires) engagement has been acted 
on, and a fortiori that one side has completed his share, prevent each party 
thereto, either by reason of estoppel or upon equitable grounds, from setting 
up the defence of want of power in the corporation?

To this he replies:—
The answer given by the English authorities is that in every case an 

ultra vires engagement, executed or not, is not us such enforceable against 
the corporation or against the opposite party, by an action directly upon the 
engagement itself the most that the parly com/daining can obtain is an account 
of the benefits received by the opposite side from the consideration given by the 
other side.

Now this does not seem to me to vary greatly from the doctrine 
laid down by the United States Supreme Court. The remedy is 
one for accounting not for money had and received—a difference 
in procedure not in principle.

At p. 640, Brice says,—
Though a cor|mnation cannot be sued, any more than an ordinary citizen, 

directly upon a transaction which does not bind it, yet if it sets up this defence 
it mast restore to the other party what it has obtained from him. It may, 
indeed its officials for their own protection must, repudiate the transaction, 
but if so it must repudiate it altogether—it cannot repudiate and approbate 
—it cannot reject and yet keep what in another form it has rejected.

The principle is that a |arson not directly liable must account for benefits 
which he has received from an invalid transaction, and pay to the other party 
the amount of value of the benefits received by him.

This well-known equitable doctrine applies to persons under disability, 
to corporate transactions objected to as irregular or informal, and “to trans
actions in themselves invalid, which have resulted in transferring goods, 
materials or labour to a corporation.”

I refer to Brice at p. 694, et seq. He says that the correct 
view in the United States Courts—(he does not refer to the 
Supreme Court cases 1 have cited, all of which, with the exception 
of the Logan County National Bank case, which is not mentioned, 
are later in date than the 3rd edition of his work)—is the same as 
in England, viz., that there is no difference between executed and 
executory ultra vires transactions with respect to actions directly 
upon them or to rights and liabilities arising directly out of them. 
Brice discusses the United States decisions and thus re-asserts 
the rule in England at p. 697 :

But unquestionably in this country as long as a transaction remains an 
agreement only, however much it may be perfected on the one side, the other 
side is entitled to repudiate it on the ground of its being ultra vires of the
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corporation, subject of course to the liability of the side repudiating to ac
count for any benefits it may have received.

Corporations cannot be rendered directly liable upon ultra vire« transac
tions, but must account for benefits received therefrom. Parker & Clark, 93.

In my opinion the reasoning of their Lordships in Sinclair 
v. Brougham, [1914] A.C. 398, bears out this view of the law. 
There the Birkbeek Society, originally a building society, em
powered to borrow to an unlimited extent, developed a banking 
business, and became known as, and used the name of, Birkbeek 
Bank. A winding-up order was made and questions arose as 
to the status of the depositors. It was held that the hanking 
business was ultra vires, but the depositors, though lending to the 
society in ultra vires transactions, were given a right to share in 
the assets after payment of the outside creditors.

Accepting this principle that no action or suit lies at law or in equity 
to recover money lent to a company or association which has no power to 
borrow, the question remains whether the lender has any other remedies.

It was held they had another remedy, notwithstanding the 
ultra vires nature of the transaction, and notwithstanding the 
impossibility of imputing a promise to repay, and the depositors 
or lenders, on these ultra vires contracts, were given the right to 
rank upon the remaining assets of the society. This was carrying 
the depositors’ remedy further than the usual tracing order, 
because the moneys bt-longing to the depositors had become so 
merged in the assets of the company so as no longer to be capable 
of being identified or distinguished or traced into actual securities 
or assets.

Now, it can be contended that the result of the decision in 
Sinclair v. Brougham, supra, is that in this case the only remedy 
the defendant company has is in the nature of a tracing order 
the effect of which would be the transfer to the defendant company 
of the plaintiff company’s claims for the amounts as yet unpaid 
on the sales to the various purchasers of the tobacco.

Sinclair v. Brougham, supra, involved a contract, or rather an 
alleged contract, of borrowing money. Lord Haldane (with 
whom Lord Atkinson agrees) holds that there is no remedy in 
personam against a statutory society, which by hypothesis cannot 
in the case in question have become a debtor or entered into any 
contract for repayment.

I think it (the doctrine of ultra vires) excludes from the law of England 
any claim in jtersonam based even on the circumstance that tin; defendant 
has been improperly enriched at the expense of the plaintiff by a transaction 
which is'ultra vires, p. 415.
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The fiction underlying the remedy for money had and received, 
in many cases, lias no application where it would have been 
ultra vires to give such a promise.

It follows, (therefore), that the depositors (lenders) will not succeed 
unless they are able to trace their money into the hands of the society or its 
agents as actually existing assets. Their claim cannot be in ftersonam and 
must be in rem, a claim to follow and recover pro|x»rty with which, in equity, 
at all events, they had never really parted, p. 418.

He goes on to hold that there was no fiduciary relationship 
in the case but that the principle of following is not to be restricted 
to cases where there was such relationship, p. 422.

Accordingly, the Lord Chancellor reached the conclusion that 
the remaining assets of the company should be distributed pari 
passu amongst the debitors and the unadvanced shareholders.

Lord Sumner attains the same result but he finds it difficult 
to describe the principle on which this conclusion is based, p. 
458. It is, he says, a question of administration, when the 
liquidator has to distribute the assets under the supervision of 
the Court. Therefore, in the absence of precedent, the most 
just distribution must be directed, so only that no recognized rule 
of law or equity be disregarded, p. 458.

As to the main questions he agrees with the Lord Chancellor, 
p. 452. No promise to pay can be imputed, and there is no right 
to recover in personam. His conclusion also is that the principle 
in llalldfs case can be? extended to follow the assets further 
than actual identification where only two groups of persons, 
having equal equities, are left to be considered.

Lord Parker says it is clear on the authorities he cites, that an 
ultra tires l>orrowing by persons affecting to act on behalf of a 
company does not give rise to any indebtedness at law or in equity 
on the part of such company. No implied promise to repay can 
arise. He says,—

It up|K<ars to be also well settled that the lender in an ultra vires loan 
transaction has a right to what is known as a tracing order. A company 
or other statutory association cannot by itself or through an agent be party 
to an ultra vires act. If its directors or agents affecting to act on its behalf 
borrow money which it has no power to borrow, the money borrowed is in their 
hands the property of the U nder, p. 441.

His conclusion is identical with that of the other members 
of the House, that the equities of the lenders and the society are 
equal and the assets should be divided ratably.

Now, to what extent does that case govern this? That was a
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case of borrowing money. This is the ease of sale of goods. 
That was a ease of administration in winding-up, where the Court, 
as Lord Sumner says, lias peculiar authority. This is an action 
against a solvent corporation.

In the case of an ultra vires loan transaction the property in 
the money remains in the lender. Therefore it became necessary 
to adopt and enlarge the equity rule as to a tracing order, in order 
to give the depositors a just and adequate remedy. But in this 
case the property in the goods did not remain in the vendor, 
but passed to the purchaser. I find authority for t hat statement 
in the judgment of the Privy Council in Ayers v. South Australian 
Hanking Co., L.R. 3 P.C. 548. There the Banking Co., whose 
charter contained a provision declaring it unlawful for the com
pany to advance money on merchandise, advanced money on the 
faith of receiving an agreement to give a preferential lien on wool 
of an ensuing clip. It was held that an action by the company 
on such an agreement was maintainable and the company entit led 
to recover for the value, notwithstanding the prohibitory clause 
in its charter. Lord Mellish holds:—

Whatever effect such a clause may have, it does not prevent property 
passing, either in goods or lands, under a conveyance or instrument which 
under the ordinary circumstances of law would pass it.

Otherwise, he says, the consequence might be most lamentable. 
In this case the tobacco was sold and deliver -d pursuant to 
written orders, though the form of the contract cannot surely be 
material. In this ease, as in the Privy Council case, unless the 
property passed to the first purchaser it could not pass to the 
second. It seems to me the same reasoning applies in both 
cases.

Now, as we have seen, the reasoning in Sviclair v. Brougham, 
[1014] A.C. 308 is based on the principle that in an ultra vires 
loan transaction, there being no power to borrow, there has been 
no transfer of property in the money which remains that of the 
lender. Here the property in the tobacco has undoubtedly 
passed to the purchaser, the plaintiff company. The distinction 
is manifest and its results imixirtunt. In the case of an ultra 
vires borrowing there can by no ixissibility be an imputation of 
a promise to repay, as the property in the money is still that of 
the lender, according to the judgment in Sinclair v. Brougham, to 
which I have referred. In the other ease, the property luiving
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passed, there is every implication of a promise either to return 
the goods or to pay compensation therefor. The machinery of 
the tracing order, as in the case of a fiduciary relationship, or as 
in the case of a depositor in an ultra vires loan transaction, who 
still holds the property in his money, is inapplicable. There is 
here no fiduciary relationship and the property has passed.

I am aware* that this view may seem to be strictly not in 
accord with the* broad statements of Lord Haldane, some of which 
I have cited. But he was dealing simply with an ultra vires loan 
transaction, purporting to transfer money by way of loan to a 
society which had no power to repay. There, was no intention 
to deal with ultra vires contracts of another character. This is 
made clear by Lord Parker, who, at p. 440, says:—

It him been settled in the eases of National Permanent Benefit Building 
Sue., L.Ii. 5 Ch. 309; Blackburn and District Benefit Building Sue. v. Cunliffe. 
Brooks ct* Co., 22 ('h. 1). 61; 9 App. Cos. 857; and Baroness Werdock v. 
Hirer Dee Co.. 10 App. Cas. 354, that an ultra rires borrowing by |>ersons 
afTeeting to act on behalf of a company or other statutory association does not 
give rise to any indebtedness either at law or in equity on the part of such 
company or association. It is not, therefore, o|ien to the House to hold that 
in such a case the lender has an action against the company or association for 
money hod and received. To do so would in effect validate the transaction 
so far as it embodied a contract to repay the money lent. The implied promise 
on which the action for money had and received is based would he precisely 
that promise which the company or association could not lawfully make. 
At the same time there seems to be* nothing in those decisions which would 
bind the House, if they were considering whether an action would lie in 
law or in equity to recover money paid under any ultra rires contract which 
was not a contract of borrowing; for example, money paid to a company or 
association for the purchase of land which the company had no power to sell 
and the sale of which was therefore void, or money paid to the company 
or association by way of subscription for shares which it had no power to issue. 
In such cases the implied promise on which the action for money had and 
received defends would form no part of, hut would be merely collateral to, 
the ultra vires contract. It will, therefore, be well to postpone consideration 
of such cases os the Phoenix Life. A.ss. Co.. 2 J. & II. 141. and Flood v. Irish 
Provident Assur. Co.. 46 Ir. L.T. 214, till the question actually arises.

The case of Flood v. Irish Provident, 11012] 2 Ch. 507, 509, 
is not therefore to be taken an overruled. There it wax held that 
premiums paid on a void life policy could be recovered.

Now, it seems to me fairly clear that Lord Parker was of opinion 
that, the decisions he cites and follows were confined to ultra vires 
borrowing transactions and that in other cases of money paid 
on an ultra vires transaction, where the promise was not part
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of the contract but collateral to it, then an implied promise to 
repay might well be raised.

1 hen, in the case of goods sold on an ultra vires contract, we 
are surely a fortiori justified in imputing a promise to make res
titution or compensation. The property has passed and as 
pointed out in the decisions of the Supreme Court of the United 
States above cited, the action is not maintained on the original 
contract but on an implied and collateral contract to return or 
make compensation for property it (the corporation) has no right 
to retain. “To maintain such an action is not to affirm, but to 
disaffirm the unlawful contract.” The action is not in personam 
to enforce the terms of the contract of sale. And the property 
having passed proceedings in rem and the equitable remedy of 
the tracing order are inapplicable. In the result, in my opinion, 
the plaintiff, having disposed of the goods, must make eompensa- 
tion.

It would follow, if we adopted the rule applicable to ultra vires 
loan transactions, as laid down,to ultra vires transactions involving 
the sale of goods, that a perfectly solvent corporation could be held 
liable only if it had retained the goods or obtained their proceeds, 
if sold, in some form such as promissory notes into which the goods 
could be traced. If, on the other hand, that solvent corpora
tion received the proceeds in cash and applied them in payment 
of its own current obligations, then it, would have no liability 
whatever. The result would he a manifest injustice.

I have, therefore, come to the conclusion that the plaintiff 
company must account to the defendant company as set out in 
the defendant company’s set-off. The result is that I would 
affirm the judgment appealed from. Whenever the defendant 
company’s claim is liquidated by payment, the accounts held by 
it should be re-assigned to the plaintiff company. Any sun s 
received by the defendant company on those accounts, in addition 
to those for which credit is given in the set-off, should be applied 
on its claim.

Appeal dismissed.
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Non-presentment................................................................................ 697
Liability for closing highway—Bridge..................................................... 312
Liability for damages—Public work authorized by statute—Rem

edies............................................................  676
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MUNICIPAL CORPORATIONS—Continued.
Liability for flooding from sewers—Force majeure—Presumption of 

f.mli
Liability under Workmen’s Compensation Act—Notice of action... 240
Operation of street railway—Negligence—Nuisance........................... 420
Public comfort stations Liability to abutting owners—Depart

mental store....................................................................................... 618

NEGLIGENCE—
Collision at street crossing—Rules of road...........................................  113
Euca|>e of electric current—Defective system......................................  530
Honest belief that no danger exists........................................................ 571
Indemnity against liability for damage as excluding negligence........ 56
Mixed question of law and fact..............................................................  321

NEW TRIAL—
Error of Court non-suiting case—Weight of evidence—Admissions.. 571 
Right exercisable by motion below before appeal—Excessive verdict 742

NOTICE—
Of action against municipality................................................................ 240
Sufficiency of when given to agent......................................................... 229

NUISANCE—
Grooved rail at street crossing................................................................ 420

PAROL EVIDENCE—
See Evidence.

PARTIES—
Joinder—Insurance beneficiaries—Mortgagee.......................................  229

PARTNERSHIP—
Employees—Examination o.n discovery.................................................. 379
Execution against interest of partner—Practice..................................  349
Money realized from admitting new members—Duty of accounting. 446 
Right of surviving partner to acquire interest of deceased partner—

Valuation—Goodwill......................................................................... 246

PAYMENT—
Application—Interest before principal.................................................... 360

PLEADING—
Amendment of claim to suit remedy—Damages—Arbitration 676
Striking out defences to foreign judgment—“Embarrassment and 

delay”................................................................................................. 387

PRINCIPAL AND AGENT—
Authority to purchase in fee simple........................................................  260
Conclusiveness of judgment against....................................................... 42
Liability for agent’s misrepresentations.................................................. 260

52—29 D.L.R.
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PRINCIPAL AND AG ENT—Continued.
Notice to agent of insurance company—Sufficiency............................ 229
Sale of land—Agent’s representations not within scope of agency.... 357

PRINCIPAL AND SURETY—
Extorsion—Mortgage transferor’s promise to indemnify defaults as 

no guaranty........................................................................................ 417

PUBLIC LANDS—
Interest of purchaser—Taxability..........................................................  403
Patents—Reservation by Crown as to re-jMissession—Right of Do

minion or province............................................................................ 575
Priorities—Bona fide purchaser—Execution—Setting aside sheriff’s 

deed.....................................................................................................  766

PUBLIC MONEYS—
Remission of duties—Powers of Governor—Validity............................ 7

RAILWAYS—
Dominion powers—General advantage of Canada............................... 521
Negligence—Uncovered switch rods—Insufficiency of findings.......... 20
Obstruction of highway—Liability to abutting owners—Remedy.... 761
Powers as to carriage of baggage—Trade name................................... 352
Subsidies—Rights of transferee completing work................................  466

RECORD AND REGISTRY LAWS—
Caveat order—By whom signed............................................................. 39

SALE—
Title to animal sold by pound-keeper—Confiscatory statute—Burden 

of proof...............................................................................................  374

SEDUCTION—
Several offences—Corroboration—Relevancy of evidence—Previous 

unchastity—Burden of proof............................................................ 671

SET OFF—
See Counterclaim.

SOLDIERS—
War Relief Act—Stay of proceedings....................................................... 455
See also Moratorium; Mortgage.

STATUTES—
Confisbatory provisions—Onus................................................................  374
Mode of raising constitutionality—Notice to Attorney-General.......  777
Obscure language in enacting agreement—How reganlcd.................. 1

STREET RAILWAYS—
Collision with person crossing street—Signals—Proximate cause__  498
Franchises- Exclusiveness upon termination of antecedent rights . 1
Operation by municipality—Grooved rail—Negligence—Nuisance... 420
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SUBSIDY—
Remission of duties—Validity................................................................ 7
See Railways.

TAXES—
Ap|>eals from board of revision—Questions of law.............................. 464
Double taxation—“Special taxes”—Mining operations—Land......... 517
“Occupants of land”—Conditional purchasers of Crown..................  403
Receiving cheque in payment—Non-presentment—Liquidation of

bank.................................................................................................... 697
Remission of duties—Validity................................................................ 7

THEFT—
Element of ownership essential to crime—Sufficiency of indictment.. 589 
Essential of ownership—Description of person. ................................. 604

THRESHER’S LIEN—
See Liens.

TORTS—
Intercepting fish as actionable wrong...................................................... 102

TRADE NAME—
Carriage of baggage by railway company—Infringement - Injunction 352 

TREASON—
Sufficiency of indictment—Name of enemy—"................................. Ill

TRIAL—
Negligence—Railway—Insufficiency of findings................................... 20
Question of fact for jury—Negligence...........................................  321, 571

TROVER—
Conversion of excavated materials by contractor.................................. 661

UNDUE INFLUENCE—
See Illiteracy, Chattel Mortgage.

VENDOR AND PURCHASER-
Agent’s representations—Sco|w of authority........................................ 357
Rescission—Misrepresentation by agent—Lease.................................. 260
Sheriff’s deed—Right of prior bona fide purchaser.............................. 766
Vendor’s lien—Note no waiver of........................................................... 42

WAREHOUSEMEN—
Defective insurance policy—Liability for loss...................................... 391

WATERS—
Dam—Interference with logging—Onus................................................ 309
Obstruction by mining operations—Rights of lessees.......................... 118
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WILLS—
Change of insurance beneficiaries...........................................................  492

WORDS AND PHRASES—
“ After acquired ”...................................................................................... 30
“All the life insurance due me”.............................................................. 492
“Assured".................................................................................................. 492
“Creditors”...............................................................................................  270
“ Embarrassment and delay ”.................................................................. 387
“False document”.................................................................................... 80
“Forgery”.................................................................................................. 80
“General advantage of Canada”.............................  521
“In case of default"................................................................................. 417
“Incidental”.............................................................................................. 352
“ Mortgage back ”..................................................................................... 29
“Occupants of land”................................................................................ 403
“Owner”....................................................................................................  288
“ Purchaser for value”.............................................................................. 40
“Special adaptability”............................................................................. 574
“Special taxes”.........................................................................................  517
“Tip”.........................................................................................................  357
“Wages or salary of all persons in the employ"..................................  271
“Whenever it appears just and convenient”........................................ 364

WORKMEN S COMPENSATION—
See Master and Servant.




