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REPORT
SELECT COMMITTEE

BOUNDARIES

BETWEEN THE PROVINCE OF ONTARIO AND THE UNORGANIZED
TERRITORIES OF THE DOMINION,

WITH APPENDIX.

ORDER OF REFERENCE.

Houst or CoMMONS,
THURSDAY, 19th Feb., 1880.

Resolved,—That a Select Committee, mposed of
Mr. Dawson,

“ Robingon,

“  Geoffrion,

« DeCosmos,

“ Brecken,

“ Royal,

“ Trow,

“ Moussean,

“  Caron,

“ MecDonald (Cape Breton), and

“ Weldon,
be appointed to enquire into, and report to this House upon all matters connected
with the boundaries between the Province of Ontario and the unorganized territories
of the Dominion, with power to send for persons and papers, and that the quorum of
the said Committee do consist of five members.

Attest.
A. PATRICK,
Clerk of the House.

MoNpaY, 1st March, 1880.

Ordered, That the said Committee have leave to employ a short-hand writer to
take evidence before said Committee.
Attest.

A. PATRICK,
‘Clerk of the Houce.

‘WEDRESDAY, 10th March, 1880.
" tg;dered, That Messrs. Rose (Middlesex) and Quimet be added to the said Com-
mittee,
Attest.
A. PATRICK,
Clerk of the House.
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REPORT.

The Select Committee appointed by your Honorable House to enquire into all
matters connected with the Boundaries between the Province of Ontario and the
unorganized Territorics of the Dominion, beg leave to submit as their

FIRST REPORT.

Thut in as far as their other Pariiamentary duties would permit they have
careful.y investigated the matters referred to them. and, notwithstanding that the
subject i~ a very wide one, requiring much historical research and consideration, they
believe that the documents which they herewith submit, together with the evidence
which they have been able to obtain, will serve to convey to your Honorable House
a large umount of valuable information not hitherto brought to general nntice.

In the matter of evidence, your Committee only called on those who, from their
previous expericnce and known acquaintance with the subject, were the most likely
to give useful information, and it will be seen that, by means of interrogatories put
to the witnesses, the question has been sifted from almost every possible point of view,
and opinions obtained which, coming as they do from eminent Judges ot the higher
courts, from professional experts in matters of territorial boundaries and counsel
learned in the law, will, your Committee feel assured, command attention.

The following were the witnesses examined, namely :— ’

1. Lieut.-Col. J. 8. lennig, Deputy Minister of the lnterior, formerly Surveyor-
General.
. Mr. Lindsay Russell, Surveyor-General.
. Hon. David Mills, M.P.
. Hon. D. A. Smith, M.P., formerly Governor of the Honorable Hudson’s Bay
Company’s Territories,
Professor Robert Bell, of the Geological Survey.
Hon. F. G. Johnson, Judge of the Superior Court of Quebeo, atone time
Recorder of Rupert’s Land and Governor of Assiniboia.
. Thomas Hodgins, Q.C., Counsel for Ontario.
. Hon. T. K. Ramsay, Judge of the Court of Queen’s Bench, Quebec.
. Hon. J. D. Armour, Judge of the Court of Queen’s Bench, Ontario.
10. Mr. W. Mardoch, Civil Engineer.
11. Mr. P. .. Morin, of the Crown Lands Department, uebec.
12, Hon. William McDougsll, C.B.
13. Mr. William McD. Dawson, of Three Rivers, formerly Superintendent Woods
and Forests, for the United Provinces.

©OT DG W

In considering this question it is necessary to have in view the Act, 14 Geo. 3rd,
cap. 83, commonly known as the Quebec Act, 1774*; the Act 31 Geo. 3rd,
cap. 31, called the Constitutional Act, 17911; the Act 43 Geo. 3rd, cap. 138, for
extending the jurisdiction of the Canadian Courts to the Indian Territories
(see appendix), togcther with other Acts and commissions, treaties and
instructions to Governors, which will be found in sequence according to date from
Pp. 13 to 27 of the evidence, or in the appendix.

: On reference to the‘evidence, it will be seen that, as regards the western and
northern boundaries of Ontario, Judge Ramsay of the Quebec Court of Queen’s

*Page 15 of Evideace. 1 Page 18 of Lvidence.
iv
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Bench, and Judge Johnson of the Superior Court of Qnebec, hold that the prolonga-
tion of a line dArawn due north from the point of junction of the Ohio anl Missis-
sippi forms tho western limitary line, and the Hleight of Land or the St. Lawrence
wuier-shed, the northern boundary. Judge Armour inclines to the beliot that the
Height of Liand forms both the western and northern boundaries, but says in reterence
to the decision of the Court of King’s Bench in the de Reinhardt case, ““no doubt about
«it, it is aclear decision, and were [ deciding it judicially, I would be bouud to follow
¢ that decision.”
The decision to which he refers is in the following words :

Fripay, 29ta May, 1818.

“ Chief Justice Sewell. —The Court are most distinctly of opinion, on referring
“ pnth to the Act of 1791 and that of 1174, that the argument on the defence must fail.
“ What was the object of each Act? Amongstothers, that of 1774 was to enlarge the
“ Province of Quebec, which had been created in 1763. That of 1791 was to separate
“or divide the Province of Quebec into two Frovinces, to be denominated Upper and
“ Lower Canada, and make each respectively independent of the other by giving a
“TLegislature to each respectively, but still retaining between or within the two Pro-
“vinces, the same extent of country, the same space as the one Province contained,
“What is the Act? What is its object, its avowed object? To repeal certain parts of
“the Act of 17974; and what is the part repealed? It is that part of it which gives
“authority to the Council of the Province of Quebec; and what is the reason assigned
“for so doing? Why, that His Majesty had signified it to be his royal will and pleasure
“to divide his Province of Quebec. To assert that he intended by this that the limits
“of the Province should be extended by the separation appears to me repugnant to the
“ plainest principles of common sense, and therefore I cannot assent to it. The short
“history of the Act of 1791 is briefly this: The Kingsignifies to Parliament his royal
“intention of dividing his Province of Quebec, and he calls on the Legislature to
“provide for this alteration by granting an Act adapted to the change. The Legisla-
“ture pass an Act providing for the due government of the two Provinces, and under
“the authority of this Act, and the R)yal Proclamation, the Province of Quebec was
“accordingly divided, the Royal Proclamation being an exercise of sovereign anthority.
“His Majesty in that Act, by and with the sonsent of his Privy Council, declared what
“ghould be the line of separation between Upper and Lower Canada, and how much
“of the former Province of Quebec shall belong to the one; and how much to the other.
“The object of the Act and the object of the Royal Proclamation are so clearly
“ expressed that we cannot for a moment doubt upon the subject. Whatsays the Act?
“ His Majesty having been pleased to signify his royal will and pleasure to separate
“and divide the Province of Quebec.” Whatsays the Proclamation? Why, tbe very
“game words. To divide the Province of Quevec, not to add to it, any more than to
“take away from it. Therefore, Upper Canada, in the purview, could include only
“ that part of the Province so divided as was not contained in Lower Canada; buat it
“ could not extend beyond these limits which constituted the Province of Quebec,
“otherwise it would certainly have been an Act to enlarge, rather than an Act to
“divide. In delivering this opinion I am speaking our unanimous sentiment, for we
. “have consulted our brother Perrault upon thesubject and he clearly concurs with us.
© “ According to our understanding of the Act and the Royal Proclamation, we are bound
. “to say that we consider the argument of the gentlemen concerned for the prisoner,
. “though presented with great ability and ingenuity, must fail, because the western
_ “ boundary of the Province of Upper Canada is ‘a line :drawn due north from the
. *‘confluence of the Ohio and Mississippi Rivers till it strikes the boundary territory
“line of Hudson’s Bay.’

“The question of fact will remain with the Jury. It is they who are to say,
“ whether this place, the Dalles IS OR IS NOT to the west of the line which we now
“ declare to be the western boundary of His Magjesty’s Province of Upper Canada. If they
‘ are of opinion that it is within, or to the east of this western line, then it is in the
“ Province of Upper Canada and not within our jurisdiction ; bat, if they are of opinion

v
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¢ that it is to the west of thisline, then, I am giving you our unanimous opinion when
« T declare that the Dalles are in the Indian 1 erritory, and not within the limits of the Pro-
« vince of Upper or Lower Canada, but clearly within the jurisdiction of this Court, by
¢t the Act of the 43rd of the King, chapter 138, which extends our power to ¢ the trial
« and punishment of persons guilty of offences within certain parts of North America.’ ”

Among the witnesses examined were Lieut.-Col. Dennis, Deputy Minister of the
Interior, formerly Surveyor-General, and Mr. Russel], the present Surveyor-General
of Dominion Lands, whose opinions, as experts in dealing with matters of territorial
boundaries, the Committee considered it desirable to have. Col. Dennis handed in an
elaborate paper, which will be found with his evidence annexed, in which he argues
that the western boundary of Ontario is the prolongation of a line drawn due north
from the junction of the Ohio and Mississippi, and that the height of land forms the
northern boundary.

Serveyor-General Russell gave the following evidence:
By the Chairman :

“17. Having regard to the Act of 1774, commonly known as the Quebec Act, and
* looking at the different rivers and boundary lines as set down on the map recently
¢ ipsued by the Government of Ontario, entitled “ Map of part of North America,
« designed to illustrate the official reports and discussions relating to the boundaries of
‘ the Province of Ontario,” where would you consider the western boundary of the
“ Province of Quebec, as constituted by that Act, to have been ?

“ Ininterpreting the clause of the Quebec Act, which describes the boundary, I
¢ consider that there are two peints of view from which the subject may be treated:
¢ first, what the describer intended to do; second, what he has actually done.

“From the limited number of possibilities in this case, to select that intention
“ which is most probable, is a matter of judgment; whathas been done in the descrip-
“ tion is a matter of fact.

“The effect of the description i to make the western boundary of Ontario a line
¢ due north from the confluence of the Ohio and Mississippi Rivers.

*“The word “ northward,” though seemingly lacking in precision, is not really
“ indefinite, and admits of no choice in its interpretation; for corresponding to the
“ assumption of any direction to one side of north, there is an equal and opposite possi
*¢ bility on the other side thereof, and the two are mutually destructive. Therefore, by
“ exhaustive process, “ northward,” taken by itself, that is, without other conditioning
¢ or qualifying word or phrase, can mean nothing else than north. Inthe description
‘¢ under consideration, it stands unconditioned and unqualified.

“If I were asked my opinion as to the intention of the describer, to affirm what he
“ intended to do, not what he has done, I should still say that he meant due north.

“ When it is question of his intent, I consider that, in endeavoring to i nterpret any
“ certain word or expression used by him, due regard should be had to his own phrase-
‘ ology and use of words in the rest of the description; further, to the greater or less
¢ precision of thought, indicated throughout in gis dealing with the various circum-
¢ stances ‘and conditions of the boundary described. :

“ Had it been his intention to define the boundary as extending northward along
¢ the banks of the Mississippi, that idea, I have no doubt, would have been clearly
“ conveyed, for, in the several instances ocenrring previously in thedescription, where
‘“ the same condition had to be expressed, there s no mistiness of definition. For
“ example he uses the words ‘* thence along the eastern and south-eastern boundary of
“ Lake Hrie.” Again, the words, “following the same bank ;” further on, immediately
¢ before using the word “ northward,” on the application of which so,much turns, he
‘“ employs, when speaking of the Ohio, tho expression, “along the bank of the said
“ river, westward ;" this last affirmation being one to gxpress a similar condition, with
*“ but a difference of direction, to that which would have obtained had he intended to
‘¢ say, “ along the bank of the Mississippi northward.” L
. “That he should in one sentence so clearly state the special condition under which
4 the boundary was to go “westward,” and in the very next sentence, while intending

vi
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“ to define an equally restrictive and equally important similar condition, should omit
¢ to use the least word or phrase to specify how the same boundary was to proceed
“ ¢ porthward,” I cannot coneeive. I am therefore obliged to hold that by northward he
“ meant north.

«18, Mr. Trowasked whether the word ““northward” might not be held to apply
 to the extension generally of the territory in a northerly direction from its southern
“ boundary, throughout its entire length in an eastern anid western direction 2—Such a
“ word can be correctly used in surveying or geographical description, to imply the
¢ general extension in area, in any given direction from any given limit or boundary,
“ all along such boundary, but inthe case in point, the difficulty would still remain as
“ to what should constitute the wesiern limit of such general northerly extension.

“19. Mr. De Cosmos asked—Am I to understand that you consider the boundary
“laid down on this map (pointing to a cartain line on the map of the Province of
“ Ountario on the table) the wostora byunliry of Oatario ? —[d», if that line is eorrectly
“ drawn as the direct prolongation of a line due north from the confluenco of the Ohio

“ and Mississippi Rivers.”

Another expert, Mr. Win. Muardoch, Civil Engincer, was examinei anl he gave
evidence to the samo purport as that of Col. Daanis and Mr. Russel. (B‘zge 144).
He handed in a document shewing that the Anglican Bishops of Rupert’s Liand have,
since 1845, held letters patent, from. the Queen, appointing them to tho See of
Rupert’s Land, the southern territorial bounlary of which was, in their view, the
Height of Land, up to which limit they exercis d ecclesiastical jurisdiction.

Mr. Murdoch alsy submitted a Proclamation issued by Sir John Coape Sher-
brooke in 1816, which was given to him by an Indian Chief who had preserved it
carefully.

This Proclamation was issued under the authority of the Act 43 Geo. I, cap.
138, for extending the jurisdiction of the courts of justice in the Provinces of Lower
and Upper Canada to the Indian Territories.

And it is of value as shewing that the country to the wost of the St.JLawronce
water shad, whare a sort of private war was then in progress between the adherents
of the North-West Company and the Hudson Bay Company’s employees, was at that
time treated as [ndian territory. The H)on. Donald A. Smith, formerly Gevernor of
the Hou. Hudson Bay Company’s territories, testified that the Height of Land or
St Lawrence water-shed was the southern boundary of the territories granted by
King Charles II, in 1670, to the merchant adventurers of England trading into
Hudson’s Bay, and he handed in a copy of the Royal Grant, together with the
‘Opinions of eminent counsel, both of the past century and the present, as to the
validity of the charter and the territories which it covered, all of which will be found
with his evidence.

Both Mr. Smith and J udge Johnson gave important evidence in respect to the
colony of Assiniboia, which will be noticed further on.

Mr. McMahon, Q.C., who at one time acted as counsel for the Dominion, was not
examined because his engagements in important cases before the courts would not
admit of his attendance, but his statement of the case and his argument will be
fou_ud in the Appendix. In these documents he holds that the due north line already
referred 1o, forms the western boundary of Outario, and the Height of Land the
northern boundary.

The Hon. David Mills, M.P., in the concluding paragraph of his work to which
ke has referred the Committee, defines the boundaries of Ontario as follows :—

. “The limits of the Province of Ontario, then, are the International Boundary
. Zpon the south, westward to the Rocky Mountains; the Rocky Mountains from the
. International Boundary northward to the most north-westerly sources of the Saskat-
. chewan ; the northern water-shed of the Saskatchwan eastward until it intersects the
. boundary line midway between Lake Winnipeg and Port Nelson, at the mouth of
“Nelson River; and upon the north-east, the line already indicated drawn midway

between the posts held by England and France just before Canada was ceded to
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“ Great Britain.” His views on the different points of controversy are fully explained
in the volumes published under the authority of the Governmertof Ontario.

Mr. William McD. Dawson, who was the first to investigate the case on the part
of Canada, in 1857, than whom no one should have a more thorough knowledge of. the-
subject, expressed himeelf as follows:—

By Mr. Mousseau :

“ Q. Have you examined the boundary prescribed by the Arbitrators appointed
¢ by the Dominion and the Province of Ontario, and can you state upon what ground
“ of history or fact it rests, or can be maintained ?—With all possible respeet for the
« Arbitrators, two of whom I have known well and esteemed highly, and the other of
“ whom, occupying a diplomatic position that commands the confidence and respect of
“ two great nutjons, is entitled to the highest consideration, I must nevertheless
« candidly say, that their decision has no buris whatever of history or fact to sustain-
“jt. It the Arbitrators conceived that they were to make a boundary, it was, of course,
“ a maiter of opinion as to where it would be suituble to place it, in which they would:
 be right to exercise their own judgment and views of expediency ; but if they had
“ merely Lo examine and declare where the boundary was, or where it had ever been,
“ they have adopted that which was not a possible one. They had, I think, one of
“ three things open to them todeclare. 1st, That Ontario embraced the whole North-
¢ Wert Territory under the Proclamation of 1791, which I have just dismissed as
“ untenable. 2ud. Thst it was bounded by the line preseribed by the Quebec Act in
“1774; or 3rd. That a more recent definition, which they seem to have intended to-
“ adopt in part, should prevail. The boundury they have adopted was not a possible
¢ oue under any circnmstances.

“ As to the first, apart from the untenable character of any proposition based upon
¢ the Proclamaticn of 1741, with the analysis I have just given of its contents, I think
¢ that Ontario practically entered Confeaeration without it, us well as that Confedera-
< tion would have been practically impossible with 1t, as the smaller Provinces would
“not have consented (o stand like pigmies beneath the shadow of a colossus ;.
“ assuredly, objection would have been taken by Lower Canada, already stripped by the
“ division of the Province in 1791 ot the just inheritance ot her people (joinly con~
“ sidered as regards both races), and a ew Province established in the very garden of
“ the then available country, whose people, rapidly accumulating the wealth that soil
“ and climate poured for them into the lap of plenty, have becn sometimes but too-
“ready to decry the less rap:d advance ot those whose lot has been cast in the more
¢ sterile regions of the north ; and finally, if Ontario even had any such colorable
“ ¢laim, she abandoued it when a majority of her representatives voted for the erec-
¢ tion of the Province of Maniioba

“ Ag to the 2ud, had the British North America Act declared that the Province of
% Ontario should consistof Upper Canada as it had existed for 47 years, from 1791 till
“ 1848, instead of as it existed at the passing of that Act, 1t would very clearly have
“ embraced all that it had originally possessed as the western division of the former
“ Province of Quebec ; but its description having been changed by competent author-
“ ity at the last named date, it ceased to have the same boundaries as before and
“ entered Confederation as it then existed.

“On the 3rd alternative, therefore, that was open to the Arbitrators, and whch
“ they seem to have inteuded to, and did, in part, adopt, I would observe :—thuat, for
“a consecutive period of 47 years, in every document issued by competent authority,
“ after describing the divisional line drawn due north from the head of Lake Temis-
“caming “to the boundary line of Hudson's 'ay,” the Province of Upper Canada was
“ declared in the most brief and intelligible language assimply “to compreherd all
“guch lands, territories and islands Jying to the westward of the said line of division
“ as were part of our Province of Quebec.” Its boundary on the north, therefore, was
“the ‘ boundary line of Hudson’s Buy,” which, by the statute which gave a limit to
“its boundary in that direction, necessarily, was the southern boundary of the Hud-
“gon’s Bay Company’s territories, wherever that might be found. Ii was positively
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“ restricted by statute from going further. Its westerly extension has already been

“ fully dealt with.
“In 1838, however, the description was entirely remodelled, all reference to what

‘it had been as a division of the former Province of Quebec expunged, a new descrip-
“tion formulated and a new, distinct and, insome respect, entirely ditterent boundary
“ given to Upper Canada by competent authority, as embodied in the commission io
* Lord Durham, and continued in every succeeding description thereafter.

“By this new boundary the Province of Upper Canada was excended onthe
“north to the ‘shore’ of Hudson’s Bay, and curtailed on the west to the entrance
“¢into Lake Superior.’

“I observe that it has been contended that “ the boundary line of Hudson's Ba{"
“and ‘ the shore of Hudson's Bay ’ were convertible terms and meant one and the
“same thing. Icannot admit this; the law does not admit it, for it has declared that
“a territory granted to the Hudson’s Bay Company existed, and if it existed it had
“to be found somewhere between its southern boundary and the shore of lludson’s
“ Buy, and its southern boundary being, by statute law, the northern boundary of the
“Province of Upper Canada, itcould n t be identical with the shore of Hudson’s Bay.

“The question then arises, had the Crown the prerogative right io extend the
“ boundary of Upper Canada to the north beyond that provided by statute, and if so
““did that right include the power to extend it over any part of the Hudson’s Bay
“ Company’s territories? On this point, it may be observed that the Hudson’s Bay
“Company’s territories had already boen put by law (Act of 1821) very effectually
“under the Government of Upper as well as Lower Canada—reserving whatever
‘ peculiar rights may have appertained to them under their charter. The Hudson’s
“ Bay Compuny were a trading concern, having certain rights, but they were not a
“ government—rotwithstanding that they made some eiforts in that direction,
‘“and, I see nothing in the law, as it then stond, to render it incompatible for the Royal
‘“ prerogative to have extended the limits of Upper or of Lower Canada over these
‘“territories, reserving the rights of the Compuny as the law already did.

“This seems to have been the view taken by the Arbitrators, for they commence
““ their dexcription at the shore of Hudson’s Bay, where an extension of the due north
“line from the head of Lake Temiscuming would reach it.

“It would not, however, appear to be the view taken by the Department of the
“Interior, if I may judge by the Dominion maps issued since thé sirting of the Arbi-
“trators, for these maps carry the boundary of’ Ontario to the shore of Hudson’s Bay,
“ag if the Arbitrators had made a boundary there, but do not carry the contiguous
“ boundary of Quebee to the same point, but indicate it as extending only to what may
“have been considered ¢ the boundary line of Hudson’s Bay.” The Department must
“mnecessarily be in error in this, for the Arbitrators have not madeor declared a boun-
“ dary for Ontario between these points. They have assumed it as existing by com-
:: mencing ut the shore of Hudson’s Bay, but if the Department is right there ix u hiatus
. and no legal boundary whatever provided for Ontario in the large gap between the
, point where the boundary of Quebec is made to torminate and the point where the
. Arbitrators commence their description, for if they were right in commencing there,
. Quebec also extends contiguously to thesame point, as the same extension ot Lower

Canada to the north was made in 1838 as of Upper Canada, in a separate and distinet
“description, )
w “I think, t_herefore, that in commencing their description at the shore of Hudson’s
. Bay, the Arbitrators were correct, and that the Crown had the prerogative right to
. extend the boundary to that point, just as the first Province of Quebec was created
ln 17 3; and as the extended Province of Quebee might have been further added to
« by Pl‘O}tlgmahon in 1791, had it been so done by proper authorization, and con-
veyed in intelligible langnage, which it was not.
. “I now come to the other point, the curtailment of the Province on the West by the
Same instrument the Arbitrators have recognized as extending it on the North.
« “ By that instrument it will be seen that all reference to the former Province of
Quebec, to be found in every descriptive act of authority for the preceding 47 years,
ix
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‘i entirely dropped, and a new description, complete within itself, formulated, not
“ resting upon any previous law, proclamation or order. From that date the Province
¢ of Upper Canada no longer subsisted as a divisional part of the old Province of Que-
“bec; it subsisted from that date independently, on tue merits of the description by
“ which it was duly designated by competent aathority, and by which its limits were
‘ extended to the ‘shore’ of Hudson’s Bay on the north, and curtailed to the entrance
“ into Lake Superior’ on the west. I apprehend that there can be no constitutional
¢ objection to the prerogative right of the Crown to make the extension. Those who
“ maintain that the Province of Quebec was extended by the Proclamation of 1791
“ cannot, at least, controvert it. I, then, it was a constitutional exercise of the pre-
‘““ rogative to extend it to the north, as assumed by the Arbitrators and acquiesced in
by Ontario, how can the legal exercise of the prerogative, authorized by a specific
“ provision of statute law to curtail it in the west, be denied ? That specific provision
““of law will be found in the Quebec Act of 1774, enlarging the Province by certain
‘“ additions that were to subsist only ‘during His Majesty’s pleasure,’ by which power
‘‘ was undoabtedly given to the Crown to curtail it again, which was Jone by the new
“and specific description most carefully and minutely drawn up for the Earl of Dur-
“ ham in 1838, and continued thereafter.

“I conclude, therefore, that the Arbitrators wore right in their construction of
“ that part of the description of Upper Canada existing at the time of the passing of
“the B. N. A. Act—as it was, in fact, contended for by the Ontario Government —by
“ which the Provinces had been, about thirty years before, extended to the shore of
“ Hudson's Bay; and that, whether from their not being experts in matters of the
“kind, accustomed to deal with matters of boundary, or from the exceedingly defective
“manner in which the case for the Dominion was placed before them—which was, in
“fact, no case at all —they failed to give effect tn the whole description, on one part
“of which they acted, and consequently failed to define correctly the western limit of
“the Province.

“The following is the description of Upper Canada as it entered Confederation :—

“The said Province being bounded on the east by the line dividing the Province
“from Lower Canada, beginning at a stone boundary on the north bank of Lake St,
¢ Francis, at the cove west of the >oint au Beaudet, on the limit between the Township
‘ of Lancaster and the Seigneurie of New Longueuil, running along the =aid limit in the
“direction of north thirty-four degrees west, to the westernmost angle of the said
“ Seigueurie of New Longueail; thence along the north-western boundary ot the
“ Seigneurie of Vaudreuil, running north, twenty-five degrees east, until it strikes the
“ Ottawa River, to ascend the said river into the Lake Temiscaming; the said Pro-
“ vince of Upper Canada boing also bounded by a line drawn due north from the head
“of the said Lake until it reaches the shore of Hudson’s Bay; the said Province of
“ Upper Canada being bounded on the south, beginning at the said stone boundary
“between Lancaster and Longueuil, by the Lake St. Francis, the River St. Luwrence,
“ the Lake of the Thousand Islands,Lake Ontario,the River Niagara, which falls (leads)
“into the Liake Erie, and along the middle of that lake ; on the west by the channel of
¢ Detroit, Liake St. Clair, up the River St. Clair, Lake Huron, the west shore of Drum-
“ mond Island, that of St. Joseph and Sugar Island, thence into Litke Superior.”

“ The description given as to its easterly boundary from the Ottawa, is a due north
“line to the shore of Hudson’s Bay, and as its westerly limit the commencement of
“Lake Superior; and taking the description simply on its own merits, on the one
“ point as well as the other, its westerly boundary must run from its extreme westerly
‘ extension where it enters Lake Superior, parallel to its eastern, due north to the
‘“shore of Hudson’s Bay.”

The Hon. Wm. Me¢Dougall, C.B.,, M-P,, in his evidence, as well as}in a memo-
randum which he wrote for the Government of Qatario, which will be found in the
agpendix, holds that the western bonndary of Ontario extends to the north-west angle
of theLake of the Woods. Both he and the Hon. Mr. Mills dwell a good deal
on what they conceive to have been the intentions of the Imperial Parliament in
passing the Quebec Act, but in the opinion of your Committee it would be difficult to
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arrive, with any degree of precision, at the views of men who lived in very
troubled times over a hundred years ago, and they would consider it rather unsafe to go
beyond the Act itself for evidence of the intentions of its framers, or outside the
official documents issued under its authority for its interpretation. Besides, in those
times the Parliamentary debates were not published, and the only record of the dis-
cussion on the Quebec Actis a book bearing the title of the “Cavendish Debates,”” which
first saw light 65 years after the date of the occurrences to which it refers.  Judge
Johnson, on being interrogated as to the value of these debates as an authority, said :
—'* They would bave the authority of any reports, if published at the time, subject to
“ contradiction or correction. But when published 65 years afterwards, when the
“ people who could contradict or correct them were dead, they could not possess
“any value.”
The following is from the Hon. Mr. McDougall's evidence : —
By Mr. Trow :

“Q. After having made researchesin this matter, being employed by the Ontario
“ Government, where did you consider the western boundary lay ?—I considered that
“the Act of 1774, and the evidence derived from the language of the preamble of the
‘“Act, from the history of the Act, and from the surrounding circumstances of the
“time and policy of the Government which are recorded and open to us, show clearly
‘“that the Mississippi River was intended to be, and after the passing of that Act
‘ was the western boundary of the then Province of Quebec. The Imperial Govern-
“ment desired to extend the western bundary of Quebec, which we know was a line
“drawn from Lake Nipissing to Lake Champlain. They wished to incluie in the
“ Province of Quebec, as it then stood, certain French posts in the territory called the
“Illinois country. My impression is, and Ithink it can be conclusively proved before
‘“a court of justice, that the Government intended to make, and by the Act of 1774 did
“make the Mississippi River the western boundary. 1 daresay, you have had before
“you most of the evidence which, according to my view of the matter, establishes
“that pint.

“Q. You take the Mississippi to its source ?—Of course, when a river is taken ag
‘““a boundary you must follow its winding and find out the main channel, Weare not
“driven to do that now, because by a subsequent treaty with the United States, that
“country was ceded or transferred to them, and therefore it is only as to the interpre-
‘“ tation of the Act of 1774, and its effect on our country beyond the head of the Missis-
“sippi, that it is important to enquire,

“Q. What interpretation do you put on the word *‘northward,” when you come
“to the confluence of the two rivers ?—-1 put the sum~ interpretation on the word in that
“Act as | would in a deed in the case where any object is described lying t the north-
“ward from a point of starting, and being the point at which you aro aiminz.  There
‘“has been a good deal of discussion in the House a3 to whether this worl northward
‘“does not mean duae north in the Act of 1774. I ohserve that in your enquiries you
“have resorted to the judgment given, in 1818, by the Court of Queen’s Bench at
“Quebec in De Reinhardt's case.  In that case the evidence of a surveyor, Mr. Saxe,
“was taken. His opinion differed from that adopted by the court.

“Q His definition iy the sameas yours ?-- Yes. Wuere you have no fixed terminal
“point in view, the word northward or westward standing alone, without anything to
“explain it—where there isnothing to incline to one side or the other—must be taken
“to mean, and the courts have so held, a due north or due west line; but when there is
“some object mentioned in the description, that lics either east or west of north of the
“ point from which you are starting, and you say northward to such a point, you do
‘“not mean, and you cannot be held to mean, due north.

By the Chairman :

“Q. But the direction was northward to the southern bounlary of the
:: territories of the merchant adventurers. These territories, as exhibited inthe maps
. of those times,lay rather to the eastward than the westward of aduc north line. There-
« fore, do you not suppose the northward line would run to those territories 7—Yes;

that is a correct interpretation if it was not clear that the Imperial Government, in
xi
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¢« the description which they themselves prepared and placed in the Aet, and which
¢ passed the House of Lords, as well as from the surrounding circumstances and their
“ subsequent Acts, meant the Mississippi River to be the boundary of Quebec on that
“gide; unless the evidence is sufficient to satisfy a court of justice (assuming that this
“case may go before a court of justice) that the Mississippi River was the natural
“ poundary which the Imperial Government and Parliament had in view, then the
“ word “ northward,” as the Chairman assumes, might, and probably wouid, be read
“due north.” You would have nothing to direct you on the one side or the other,
¢ and having mentioned the Hudson’s Bay territories which are mostly, as he says,
¢ eust of a due north line, that would be a correct construction; but in the face of
“ positive evidence that it was the intention to make the Mississippi River the western
¢ boundary of' Quebec, and as the word “northward” is not opposed to thatintention I do
“ notsee how it is possible to get over it. I am speaking of it now as alawyer, or rather
¢ ag a judge if called upon to decide the question.

* * * % X * £ S * * * *

By the Chairman :

Q. You believe the Hudsen’s Bay Company had territory, whatever its extent
“ may have been, or: the shore of Hudson's Bay, immediately on the contines of the
¢ Bay ?— I think so. It never was defined, but it must be held now that they had
“ territory there.

“Q. Do you believe the beundaries, as set up by the award, are the real
¢ boundaries of Ontario ?—At what point ?

“Q. At Hudson’s Bay. Is the boundary line, as laid down by the award,
“the true northern boundary of Ontario ?— That question raises the whole difficulty, I
“think, with respect to the northern boundary. If you will permit me, [ will explain
“my view of it by reference to this map. In the tirst place, I think as a matter of
“law, we must admit to-day, for I think the courts will hold that the Hudson’s Bay
“ territories referred to in all recent negotiations exist, or did exist, as a 1autter of tact.
“You will observe in the British North America Act we have distinguished (it was
“done at my suggestion) between the North-West Territories and Rupert’s Liand (the
¢“original nume of the Company’s plantation), and they are treated as two distinet
“ terntories, the boundaries of which had Leen, or were capable of being, ascertained,
“1 think, therefore, you must lovk for the southern boundary of Rupert’s Land, xome-
“wherce inland in the neighborhoed of Hudson’s Bay. 1think the evidence is sufficient
“10 justify ucourt in deciding that question in the affirmative, though I admit it is a
“very difiivult one, when yon come to fix the metes and bounds. I dare say you have
“in the course of your enquiry.ascertained the fuct that Commissioners were appointed
“ by Enciaid and France, before the conguest by Canada, to settle the question of
“dispuied houndary around Hudson’s Bay. The English proposed a boundary extended
“two or three nundred miles into the couvtry; the French proposed a narrower
“boundary near Hudson’s Bay. The Commissioners came together, but never arrived
¢at a binding agreement,

“Q. Still, both were inland {rom the shore ? —1 think the French always insisted
“on access to the Bay; but wars broke out, and in the end we succeede.i to the inheri-
“ tence of both those rights, the French right, wherever that might be, and the English
“right; but it will probably be held that we, as Englishmen, will be bound to suy that
¢ our ance-tors did not make any improper claim, and we will Lave to adm’t that the
¢ line extends further inland than the French would allow.  With respect to the bound-
“ary between Upper and Lower Cunada. when it leaves Lake Temiscaming you have
¢ got beyond the limit of old Quebec. When you pass the height of land youn are in
 the disputed territories, and inorder to get to the shore of Hud~on’s or Jumes’ Bay,
“ you have to cross a portion of Rupert’s Land, according to the English ¢laim; and,
‘“ therefore, I shculd say that in running a line along James’ Bay to Albany River, and
“from there to Lake Winnipeg, the Arbitrators lost sight of the order of reference.
¢ All this country that will be taken out of the award by a line defining Rupert’s Land,
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“ according to the English pretension prior to 1763, is merely a conventional addition
“to Ontario. 1t is a yroporition to take in a territory as part of old Quebec, and now
« as part of Ontario, which was never legally or constitutionally included prior to this
““award. But, while I say that,]J mustadd thatif the true legal interpretation of the
¢ Act of 1774 requires you to 1un the western line due north from the heoud of the
“Mississippi, until it strikes the Hudron's Bay teiritories, then the arbitratois have
‘“Jett out a portion of country north of the Albany quite equal to this in territorial
“ extent.”

Mr, Thomas Hodgins, Q.C., who acted as one of the counsel for Ontario before
the Arbitrators, claims that Upper Canada covered the whole of the North and
North-West Territories from the confines of Hudson’s Bay to the Rocky Mountains,
and he iznores the Hudson's Bay Company’s claims in great part. His evidence
bejore your Committee, hereunto annexed, and his argument before the Arbitrators,
which also is appended, should be considered in connection with the opinions of”
eounsel accompanying the evidence of the Hon. D. A. Smith.

The Attorney-General for Ontario (Hon. O. Mowat), has not been examined, but
his statement of the case for Ontario and his very able argument before the Arbi-
trators, are appended.

Protescor Robert Bell, of the Geological Survey, was examined in reference to the
character of the territory in dispute, and fiom his description, as well as from that
contained in a pamphlet issued by the Government of Ontario and reproduced in the
appendix, it would appear that, in many parts of the wide region extending from Hud-
son’s Buy on the east to the confines of the prairies on the west, the soil is re-
markably good, and the climate favorable to the growth of cereals. Valuable tim-
ber, including both white and red pine, abounds on the waters of Rainy River, and
on the head waters of the Moose and Albany Rivers. The Albany is navigable for 250
milesof its course from the sea westward.  Coal is to be found on the northern slope,
and gold and silver have beeu discovered at Keewaydin. The climate is throughout
bearuble, and even in the most northerly secctions, not so severe but that garden
vegelables and the haidier cereals can be grown, while in the western sections,
about Rainy River, the Lake of the Woods and the Winnipeg, the climate ix equal to
that of Manitoba, the Indians raising Indian corn from year to year, as they have
done from time immemorial.”

On referring to the evidence in detail, as appended, and the report of the pro-
ceedings before the Arbitrators, it will be scen that on the part of Onrario it is
claimed that the term “ northward ” in the Quebee Act was intended to apply to the
whole territory cast of the Missixsippi, and that the Mississippi was the boundary
line on the west. In support of this vicw, the two following commissions are ulways
brought forward :—

27teE DECEMBER, 1774.
Sie Guy CarneroN—Captain-General and Governor-in-Chief of the Proviace of Que’er.

And further know you, that we, reposing especial trust and confilence in the
prudence, courage and loyulty of you, the <uid Guy Carleton, of our especiul crace,
certain knowledge, and mere motion, have thought fit to constitute and appoint you,
the raid Guy Carleton, to be our Captain-General and Governor-in-Chief in w.d over
our Province of Quebec, in America, comprehending all cur territories, islands and
countries in North America. hounded on the south by a line from the Bay of
Chaleurs, along the highlands which divide the rivers that empty themsclves into
the River St. Lawrence from thore which fall into the sea, to a point in forty five
degrees of northern latitude, on the eastern bank of the River Connecticut, keeping
the same latitude directly west, through the Lake Champlain, until in the same
latitude, it meets with the River Saint Lawrence; from thence up the eastern bank
of the said river to the Lake Ontario, thence through the Lake Ontario, and the
Tiver commonly called Niagara, and thence along by the eastern and south-eastern
bank of Lake Erie, following the said bank until the same shall be intersected by the.
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Dorthern boundary granted by the charter of the Province of Pennsylvania, in
case the same shall be #0 intesected, and from thence along the said northern and
western boundaries of the said Province, until the said western boundary strikes the
Ohio; but in case the said bank of the said lake shall not be found to be so inter-
socted, then following the said bank until it shall arrive at that point of the said
bank which shall be nearest to the north-western angle of the said Province of
Pennsylvania, and thence by a right line to the said north-western angle of the said
Province, and thence along the western boundary of the said Province until it strikes
the River Ohio, and along the bank of the said river westward to the banks of the
Mississippi, and northward aleng the eastern bank of the said river to the southern
boundary of the territory granted to the Merchant Adventurers of England
trading to Hudson’s Bay, and also all such territories, islands and countries which
have, sinco the tenth day of February, one thousand seven hundred and sixty-three,
been made part of the Government of Newfoundland as aforesaid, together with all
the rights, members and appurtenances whatsoever thereunto belonging.

18te SePTEMBER, 1777.

Sk FrepERIcCK HALDIMAND—Captain-General and Governor-in-Chief of the Province of
Quebec.

[This Commission contains Boundary Line descriptions similar to that of 27th
Decomber, 1774.]

Reading these commissions literally and by themselves, they carry the western
boundary of the then Province of Quebec to the Mississippi, and seem to bring the
southern boundary of the Territories of the Merchant Adventurers of Fngland trad-
ing into Hudsons' Bay to that River, but they certainly do not carry the northern
boundary of Quebec further north than the sources of the Mississippi. These
commissions will, however, be considered in connection with other commissions
of equal authority further on.

1t bas also been contended that the western boundary of Ontario runs to the
north-west angle of the Lake of the Woods, and from thence westward to the
Mississippi, as in the following commission :

22nD APRIL, 1786.

81z Guy Carieron, K.B, [afterwards Lord Dorchester]—Captain-General and Gover-
nor-in-Chief of the Province of Quebec.

And further know ye, that we, reposing espeeial trust and confidence in the
prudence, courage and loyalty of you, the said Sir Guy Carleton, of our especial
gmce, certain knowledge and mere motion, have thought fit to appoint you. the said
Sir Guy Carleton, to be our Captain-General and Governor-in-Chief in and over our
Proviuce of Queboc, in America, comprehending all our Territories, Islands, and
Countries in North America, bounded on the south by a line from the Bay of Chaleurs,
along the high lands which divide the rivers that empty themselves into the River
St. Lawrence from those which fall into the Atlantic Ocean, to the north-westmost
head of Connecticut River; thence down along the middle of that river to the forty-
fifth degree of north latitude; from thence by a line due west on said latitude until it
strikes the River Iroqunois or Cataraqui; thence along the middle of said river into
Lake Ontario; through the middle of said lake until it strikes the communication by
water between that lake and Lake Erie; through the middle of said lake until it
arrivesat the water communication between that luke and Liake Huron; thence along
the middle of said water communication into the Lake Huron; thence through the
middle of said lake to the water communication between that lake and Lake Superior;
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thence through Take Superior northward of the Isles Royal and Phillipeaux to the
Long Lake ; thence through the middle of said Long Lake and the water communication
between it and the Lake of the Woods to the said Lake of the Woods; thence through
the said lake to the most north-westerr point thereof, and from thence on a due west
course to the River Mississippi; and northward to the southern boundary of the terri-
tory granted to the Merchant Adventurers of England trading to Hudson’s Bay,
and also all such territories, islands and countries which have, since the tenth of
February, one thousand seven hundred and sixty-three, been made part of the
Government of Newfoundland, together with all the rights, members and appurten-
ances whatsoever thereunto belonging.

“®YE [n 1791, the Constitutional Act 31 George III, cap. 31, was passed, and soon
afterwards the foregoing commission of 22nd April, 1986, was absolutely and com-
pletely revoked, and a new commission limiting the Province of Upper Canada to so
much of the former Province of Quebec as lay to the westward of the dividing line
issued. In no commission subsequent to the date of the one so revoked were the
boundaries of Upper Canada described as extending to the;Lake of the Woods.

The following is the commission referred to :—

12re SEPTEMBER, 1791,

Guy, Lorp DorcHEsTER—Captain-General and Governor-in-Chief of the Provinces of
Upper Canada and Lower Canada.
Greeting :

Whereas, We did by our Letters Patent, under Our Great Seal of Great Britain,
bearing date the twenty-second day of April, in the twenty-sixth year of our reign,
constitute and appoint you, Guy, Lord Dorchester [then Sir Guy Carleton], to be our
Captain-General and Governor-in-Chief in and over our Province of Guebec in
America, comprehending all our territories, islands and countriesin North America
then bounded as in Our said recited Letters Patent was mentioned and expressed.

Now know ye, that we have revoked, determined, and by these presents do revoke and
ztlet‘er?me, the said recited Letiers Patent, and every clause, article or thing therein con-

aired.

And whereas, we have thought fit by our order, made in our Privy Council on
the nineteenth day of August, one thousand seven hundred and ninety-one, to divide
our said Province of Quebec into two separate provinces, to be called the Province
of Upper Canada and the Province of Lower Canada, by a line to commence atja stone
bourdary on the north bank of the Lake St. Francis at the Cove west of the Pointe
au Baudet, in the limit between the Township of Lancaster and the Seigneurie of
New Longueuil, running along the said limit to the direction of nerth thirty-four
degrees west to the westernmost angle of the said Seignourie of New Longueuil ;
therce along the north-western boundary of the Seigneurie of Vaudreuil, running
north twenty-five degrees east, until it strikes the Ottawas River, to ascend the said
river into the Lake Temmiscaming, and from the head of the said lake by a line
drawn due north until it strikes the boundary line of Hudson’s Bay ; the Province of
Upper Canada to comprehend all such lands, territories and islands lying to the west-
ward of the said line of division, as were part of our said Province of Quebec, and
the Province of Lower Canada to comprehond all such lands, territories and islands
lying to the eastward of the said line of division, as were part of our said Province
of Quebec. :

« And whereas, by an Act passed in the present year of our reign, intituled “ An
. Act to repeal certain parts of an Act passed in the fourteenth year of His Majeety’s
. Fegn, intituled ‘ An Act for making more effectual provision for the Govermment of
o leech, in North America, and to make further provision for the Government of
“!the said Province,”’ farther provision is hereby made for the good Government
and prosperity of our said Provinces of Upper and Lower Canada.
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Further know ye, that we, reposing especial trust and confidence in the prud-
-ence, courage and loyalty of you, the said Guy, Lord Dorchester, of our especial
grace, certain knowledge anl mere motion, have thought fit Lo constitute and appoing
you, the said Guy, Lord Dorchester, to be our Captain-General and Govern »-in-Chief
of our said Province of Upper Canada, and of our said Province of Lower Capada,
respectively, bounded as hereinbefore described.

On the 16th of the same month (Sept., 1791) instructions, signed by the King’s
own hand, were issuced to Lord Dorchester, in which the boundaries set down in the
foregoing commission of the 12th of the same month are particularly mentioned as
among the things to be made public, as will be seen on reference to the following:—

Extracr from His Majesty’s Instructions to His Excellency Liord Dorchester, dated
at St. James’, the 16th September, 1791, viz. :—

1st. With these our instructions, you will receive our commission under our
Great Scal of Great Britain constituting you our Captain-General and Governor-in-Chief
in and over our Provinces of Upper Canada and Lower Canuada, bounded as in our said
commission is particularly expressed. In the execution, therefore, of so much of the
office and Trust we have reposed in you, as relates to our Province of Lower Canada,
you are to take upon you the administration of the Government of the said Province,
and to do and exccute all things belonging to your command according to the several
powers and authorities of our said commission under our rreat Seal of Great Britain,
and of the Act passed in the present year of our reign therein recited, and of these
our instructions to you, and according to such further powers and instructions as
you shall at any time hereafter receive under our Signet and Sign Manuals, or by
our order in our Privy Council.
2nd. And you are with all due solemnity, before the members of our Executive
Council, to cause our said Commission to be read and published, which being done,
_you shall then take, and also administer to each of the members of our said Execu-
tive Conncil, the oaths mentioned in an Act passed in the first year of His late
Majesty King George the First.

On the 18th November following the much discussed Proclamation of General
Alured Clarke was issued, but leaving its consideration aside for the moment, your
“Committee beg to draw the attention of your Honorable House to the fact that for a
period of nearly forty-seven years, intervening between the 16th September, 1791,
the date of the foregoing instructions to Liord Dorchester, and the 30th March, 1838,
the descriptions of boundaries in the commissions and instructions to the Governors
were gll precisely the same as those in the commission of 12th September, 1791, above
-quoted.

4 On the latter date (30th March, 1838) the description of the boundaries of
Pﬁper Canada having evidently been very carefully reconsidered, was given as
ollows :—

30rE Marcsa, 1838.

JoBN GEorGE, EARL or Duruam.—Captain-General and Governor-in-Chief of the Pro-
virce of Upper Canada.

Our said Province of Upper Canada; the said Province being bounded on the
-east by the line dividing that Province from Lower Canada, beginning at a stone
boundary on the north bank of the Lake St. Francis at the Cove west of the Point
au Beaudet in the limit between the Township of Lancaster and the Seigneurie of
New Longueuil, running along the said limit in the direction of north thirty-four
degrees west to the westernmost angle of the said Seigneurie of New Longuenil,
thence along the north-western boundary of the Seigneurie of Vaudreuil, runnin
north twenty-five degrees east until it strikes the Ottawa River, to ascend the sai
river into the Lake Temiscaming, the s;iv% Province of Upper Canada being also
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bounded by a line drawn due north from the head of the said lake until it reaches
the shore of Hudson’s Bay; the said Province of Upper Canada being bounded on
the south beginning at the said =tone boundary between Lancaster and Longueuil by
the Lake St. Francis, the River St Lawrence, the Lako of the Thousand Islands,
Tiake Ontario, the River Ningara, which fulls (leads) into the Lake Erie, und nlong the
middle of thatlake; on the west by the channel of Detroit, Lake St. Clair, up the River
St. Clair, Liuke Huron, the west shore of Drummond Island, that of St. Joseph and
Sugar Island, thence into Lake Superior.

In all subsequent comnmissions in which descriptions are given they are the same,
nearly word forword, as in the commission of 30th March, 1838, to the Ea:l of Durham.

It will be observed that the conditions as to a western boundary in these
later commissions would be met by a line running northward from the most easterly
point of Lake Superior. But the commissions say ¢ into” Lake Superior without
indicating how far into that lake or, in other words, how far westward along the
international boundary, where it runs through Lake Superior, Upper Canada was to
extend before meeting the western limitary line. One thing, bowever, is certain,
and that is that if these later commissions are to be taken as the guide-—and they
are of equal authority with the earlier ones—the western boundary line must
be found in Lake Superior, not certainly beyond it. Two commissions, those
of 22nd December, 1774, and 18th September, 1777, above quoted, carry the
western boundzry line of the then Province of Quebec, along the Mississippi to the
southern boundary of the territories of the Merchant Adventures of KEngland trading
into Hudsons Bay, which, according to the wording of these documents, must be
found on that river, and one commission (subsequently revoked), that of 22nd April,
1756, to Lord Dorchester, carries the line to the north-west angle of the Lake of the
Woods and thence westward to the Mississippi.

Seven subsequent commissions of equal authority with the foregoing, the flrst
dated the 30th March, 1838, carry the boundary of Upper Canada simply *into” Lake
Superior. :

P The entrance to Lake Superior might, therefore, according to these subsequent
commissions, be adopted as the western limit of Upper Canada, and such a limit
would be about as far to the eastward of the prolongation of aline running due north
from the junction of the Ohio and Mississippi as the Mississippi line, so called, is to
the westward of a line so prolonged.

In the view of your Committee there must have been some cause for this very
marked change in the wording of the beundary descriptions, and your Committee
believe that it lay in the state of affairs which had arisen both at the head of Lake
Superior, and to the westward of the water-shed. A new colony, with wide rami-
fications, was springing up in the Indian Territories, the south-eastern boundary
of which, according to the then existing descriptions, came up to the Height
of Land, and the change was, doubtless, made so that the commissidns to
Governors might be such as to prevent the possibility of the description in
the ope case clashing with that which had been adopted in the other. At that
time, too, the Hudson’s Bay Company were pressing for a renewal, in a new form,
of their license of trade in the Indian Territories. The boundaries of these Terri-
tories had been much discussed and a decision indicating thelr locality, at least in
part, given in the highest Provincial Court then existing, so that there ¢an, in
the opinion of your Committee, be no doubt as to the question of the boundaries
between Upper Canada and the Indian Territories, as well as the Hudson’s Bay
Company’s Territories, having been at that time brought to the serious attention
of the Imperial authorities, with the result shown in a new description in the com-
mission of 1838, to Lord Durham, which was never afterwards altere! or revoked.

The following evidence, given by the Hon. Donald A. 8mith, M.P., formeily
Governor of the Hon. Hudsons Bay Company’s Territories, will serve to show that
the Colony of Assiniboia was in some measure recognized by the Imperial Government.
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By the Chairman :

“Q. With regard to the charter of the Hudson'sBay Company, I believe that part
‘“of the condition on which it was granted was that the Company should establish
‘ colonies within the territories which it covered. I believe thatin carrying out this
““ eondition the Company established a colony called the “Colony of Assiniboia.” Is
“ not that the case ?—It is.

“ Q. As to whether that colony was recognized by the Imperial Government or
‘ not; that is an important question. I believe that on two occasions the Imperial
“troops were sent out to maintain order in the Territory; is that so ?—Yes, that
‘ colony was recognized by the Imperial Government, and Her Mafesty’s troops were
‘“gent out there. The 6th Regiment and the Canadian Rifles were there at different
¢ times.

’ By Mr. Weldon :

% At what time was the 6th Regiment there 7—I think in 1846, under Colonel
¢ Crofton.

“Q. And the Canadian Rifles, when ?—In 1857 the Canadian Rifles were sent
“ there under Major Seaton, and afterwards under Captain Hibbert. The Home Gov-
‘“ ernment also assisted in forming a body of pensioners for service at Red River at
“that time. Those pensioners were sent out there, and I believe some of them are, at
¢ this moment, in the Red River country, although not employed as a force.

By Mr. DeCosmos :

“ Q. Who paid the force >—The Imperial Government paid fthe [troops and the
“Company contributed to their sustenance.

“Q. Did the Imperial Government also contribute anything to meet thelexpenses
¢ of the pensioners ?—Not further than their pensions.

By the Chairman : :

“ Q. The Imperial Government corresponded with the Governors and the Govern-
“ment of the new Colony of Assiniboia, I presume ?—With the Governors of the
# Hudson’s Bay Company.

“ Q. Had the Government of that colony courts established and power to admin-
“igter the law; had it, for instance, the power of life and death 7—It had the power
“of life and death. There was a Council of Assiniboia, and a Recorder who jwas
“ Judge—Judge Thom.

By Mr. Royal:

“ Q. He was the first Recorder 7—Yes; as I have said, the Government had the

“ power of life and death, and one person wa »xecuted.
By Mr. DeCosmos :
“Q. What was the date of these appointments ?—The appointment of the first
“ Recorder must have been in 1838 or 1839.
By the Chairman :
“ Q. The colony, I believe, had clearly defined boundaries ?—It had.
“Q. And these boundaries are given in Mr. Mills' report ?—Yes.
By Mr. Trow :

“Q. I suppose the old boundaries cover the whole of Dakotah ?—A portion of
“ Dakotah.

“Q. And also Minnesota 7—Some part of Minnesota.

.eél Mr. DeCosmos :

“Q. What was the ascertained boundary of the Colony of Assiniboia ?—1 don’t
“ recollect exactly. I should state thatI have given no particular attention to this
¢ gubject for many years past.

The Chairman read from the Proclamation of Governor McDonell, as follows :—

% Whereas the Governor and Company of Hudson’s Bay have ceded to the Right

“ Honorable Thomas, Earl of Selkirk, his heirs and successors, for ever, all that tract

“ of land or territory, bounded by a line running as follows, viz: Beginning on the

“ western shore of Lake Winnipic, at a point in fifty-two degrees and thirty minutes

“ north latitude; and thence running due west to Lake Winnipigashish,otherwise ca’.ed
xviii
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“ Little Winnipic; then in a southerly direction through the said lake, so as to strike
‘“its western shore in latitude fifty-two degrees; then due west to the place where the
« parallel of fifty-two degrees north latitude intersecty the western branch of Red River,
“otherwise called Assiniboine; then duc south from that point of intersection to
“ the height of land which separates the waters running into Hudson’s Bay from those
“of the Missouri and Mississippi Rivers; then in an easterly direction along the
“ height of land to the source of the River Winnipic (meaning by such last-named river
“ the principal branch of the waters which unite in Lake Saginagas); thence along
“the main stream of those waters and the middle of the several lakes through which
‘“they pass, to the mouth of the Winnipic River; and thence in a northerly direction
“1through the middle of Lake Winnipic, to the place of beginning; which territory
“is called Assiniboia, and of which I, the undersigned, have been duly appointed
“ Governor.”

“ Mr. Weldon—What date was that given ?

“ The Chairman—T1t says, “given under my hand at Fort Daer (Pembina), the
‘ 8th day of January, 1814.”

By the Chairman, to witness ;

“Q. Se that the colony existed for a long time, and was recognized by the Im-
“ perial Governments as a Crown Colony, in fact >—It was, The Hudson’s Bay Com-
‘“pany had a council called the Northern Council. Their factors orofficers were the
“ Council of Rupert's Land for all the purposes of Government. Besides having their
“ officers and government at Red River, the Company had Sheriffs for Rupert’s Land.

“ Q. Outside of the colony ?—Yes.

“Q. So that they had all the powers of Government ?—Yes.

By Mr. Ross:

““Q. Did the southern boundary of the so-called colony of Assiniboia correspond
“ with what was supposed to be the southern boundary of the Hudson’s Bay Com-
‘“ pany's territory ?—Yes; the height of land.

“ Q. Bat the eastern boundary did not in any way correspond with what was sup-
“posed to be the eastern boundary of the Hudson’s Bay Company ? —It did not.

“Q. Then it was only the boundary of the colony on the south side that corres-
¢ ponded with the boundary of the Hudson's Bay Company ?—Yes; the boundaries of
“the colony were made simply for its convenience.”

Judge Johnson, formerly Governor of Assiniboia and Recorder of Rupert’s Land,
" also shows very clearly that Assiniboia was recognized by the Imperial Government,
and that it had the power, althvugh restricted, of making laws and ordinances, and
further, that it had no connection” with Upper Canada. The following is from his
evidence ;:—
“ By the Chairman :

. “Q. Was the Colony of Assiniboia recognized by the Imperial Government, and
“1in what way ?~—The "cxistence de facto of the Colony of Assiniboia was certainly
“ recognized in a variety of ways, and in the most authoritative manner by the Crown
“ of Kngland in a scries of Acts that admit of no doubt whatever. They sent the 6th
* Regiment there in 1846 or 1847, under Colonel Crofton. They were sent by orders
“ of the Duke of Wellington to occupy that place, so that in view of any trouble in
“ respect to the Oregen question, they might be made available on the other side of
“ the mountains. However that was, they weroe sent there. After that, when I was
:: sworn in as Goovernor in 1855, after the retirement of Colonel Crofton and the troops,
. I made a demand for troops for the purpose of keeping order, and I got troops com-
. manded by Major Seaton. They sent out a company of 100 men of the Canadian
*“ Rifles, British troops in the pay of the British Government, and they were quartered
‘ there some years.

By Mr. Ouimet :
B “Q. You were sent there in 1855 as Governor of Assiniboia ?—Yes. Besides the
. _t-roops, the Crow_n of England sent out a number of pensioners whom they re-enrolled
ina plermanent form, to whom the Hudson’s Bay Company agreed to give land on
—B
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¢ their becoming settlers there. That was done on the retirement of the 6th Regiment
“ about the year 1850 or 1551, and those pensioners were there with their families
¢ while I was there as Goveruor. Some of them and their descendants are still there
“ But I found a more important recognition,accidentally, yesterday evening, on the
¢ part of the English Crown, of the fact that the Colony of Assiniboia was a colony,
“ the existence of which they not only knew of but with respect to which they reserved
“ to themseives the right to establish, of their prerogative,Courts of Justice whenever
‘ they should see fit.

“Q. You mean the Imperial Government ?—Yes. The way I came across that
“ was in referring to some old notes which I kept when I was in Assiniboia in 1857
“or 1858. In turning taem over I found the opinions given by the Attorney and
“ Solicitor-Generals of England of that day, Sir Richard Bethel and Sir Henry
“ Kealing. I found that I had extracted from a newspaper the opinions which those
“ gentlemen were supposed to have given. I also found that I had made this note:
“ ¢There is an all-important paragraph omitted,” and I find the paragraph is inserted
“in my handwriting. Then, to verify it, I looked at the opinion as it is published by
‘“ guthority in this country, and contained in the hook entitled ¢Statutes, documents
‘ and papers bearing on the discussionvespecting the northern and western boundaries
“ of the Province of Ontario, comnpiled by direction of the Governmeut of Ontario.” T
¢ found that the paragraph which was omitted in publication, probably for some party
‘ purpose, at that time, was this: [to be found on page 200 of the book referred to]
¢ ¢The company has, under the charter, power to make ordinances (which would be
‘in the nature of by-laws) for the government of the persons employed by them, and
“also power to oxercise jurisdiction in all mstters civil and crimival; but no
“ ordinance would be valid that was contrary to the common law, nor could the
“ company insist on its right to administer justice as against the Crown’s prerogative
“ right to establish Courts of Civil and Criminal Justice within the territory.” Here
“then, in 1857, you have the two law officers of the Crown in England stating it was
‘“ the Crown’s prerogative right, at that time, if they should see fit, to establish Courts
¢ of Civil and Criminal Justice in Assiniboia. Now, that is a declaration entirely at
“ variapce with the possibility of its being part of Upper Canada, because to Upper
“ Canada had been granted legislative powers and a constitution of its own, and in its
¢ Legislature had been vested the right to constitute Courts of Justice. That was a
“ decisive recognition of the fact by the law officers in England that that colony de facto
“ existed, that the Crown recognized it, and not only had the power but possibly at that
‘ time contemplated the exercise of the power of making it a Crown colony, and
“ establishing Courts of Justice there irrespective of Upper Canada, to which it was
“ not considered to belong at all.

“ Q. It was considered that the water-shed formed the northern boundary line of
“ Upper Canada ?—Undoubtedly, and it was considered that the western boundary
“ swas the line running due north, as it was laid down in the De Reinhardt case, from
“ the confluence of the Mississippi and Ohio to the southern boundary of the Hudson
“ Bay Company's territory.

By Mr Trow :

“Q. Is the word due north used >—No ; the word northward is used, but that has
¢ been interpreted by the most eminent Judge who ever lived in Lower Canada, Chief
« Justice Sewell, to mean undoubtedly north.

By the Chairman : ,

“Q. You say that the surrender of the title§of the Hudson’s Bay Company to the
 Crown of England and to Canada, and its acceptance by them,established its validity ?
“ Have you opinions of learned counsel as to the validity of the Hudson’s Bay Com-
“ pary’s charter, and the extent of territory it covered ?—Therc have been a series of
“ opinions from the earliest times, going back to the day of Lord Mansfield, then Mr.
“ Murray, and coming down to the present day, which, with very little variation, have
“ always maintained the right of the company to the soil,and to the territory; but
¢ have not maintained with equal certainty their right to exclusive trading privilege.
¢ 1 take it that the Crown of England had the same right to grant land when it was
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« granted by King Charles, that the’Crown in Canada has to grant land now apart
“ from exclusive trade privilege. It wasin the year 1839, on the 13th March, at a
¢ general court held in the Hudson’s Bay House, London, that the district of Assini-
“ boia was erected and was declared ‘ co-extensive with such portion of the territory
“ (these are the words of the order) granted to the late Thomas, Earl of Selkirk, on
“ the 12th June, 1811, as is now within the domains of Her Britannic Majesty.” Thatis
“ what constituted the district of Assiniboia, and it was so constituted de facto, whatever
“ its precise extent, it has certainly been recognised by a seiies of Acts by the British
“ Government. [ may state more than that: I came down from the Red River country
“in tho fall of 1858, Mr. Watkin was in this country,and was associated with Sir
“ Edmund Head in connection with the interests of the Hudson’s Bay Company, or
“ with respect to some proposition for establishing a Government in that territory by-
“ and-bye. It was felt it could no longer be held as a monopoly. 1 was, at the request
‘ of the Duke of Newcastle, called upon t» diww un a report and make a recommenda-
“ tion as to the form of Government which was desirable. This was in 1863. 1 re-
“ ported in favor of a Crown colony. I believe Sir Edmund Head did so too. Most
“ certainly the Duke of Newcastle recognised as apossible event that the Crown of
“ England might make a Crown colony of it. I believe it was a mere accident that it
“ was not dore. At one time it was considered not only desirable, but almost certain,
“ that it would be made a Crown colony, which is perfectly at variance with its being
“ part of Upper Canada.

“Q. You had a judicature established there for the'trial of criminal cases ?—Yes,
“ The validity of the company's charter, in that respect, has always been acknowledged
“ by the law officers of England. They administered justice there, perhaps in a ready,
“but in a very efficient manner; and on one occasion, I am happy to say not in my
“ time, but in that of my predecessor, an Indian was tried for his life. He was found
:: guilty by a jury, condomned to be executed, aud was executed just outside Fort

Garry.

“Q. So that it was de facto a separate colony ?7—It was unquestionably. It was
‘“ de facto a separate colony, and recognised as such by the Crown of England, which
“intimated more than once the possibility of their exercising their authority there
“ quite independent of Canada.”

From the foregoing it is quite evident thal, on the one hand, the colony of
Assiniboia was to some extent recognized by the Imperial Government, and that, on
the other, it was never in any way treated as a part of the Province of Upper Canada,
80 that any assumed boundary extending the limits of Ontario into that colony
would be in error.

In reference to the proclamation of General Alured Clarke, your Committee are
of opinion that it cannot be construed as extending the limits or jurisdiction of Upper
Canada beyond the boundaries established by the Quebec Act. Had it been intended
that this proclamation should extend the boundaries of Upper Canada, as claimed by
the counsel for Ontario, over vast regions beyond ihe limits assigned by the Act and
the commissions issued under it, there would, your Committee apprebend, have been
something in the subsequent action of the Imperial Government to show that such
was the intention, but far from this being the case, there is a great deal of convincing
proof that no such intention was ever entertained.

The Act 43 Geo. 3rd, cap. 138, was passed for the purpose of extending
t}xe Jurisdiction of the counts of justice in the Provinces of Upper and Lower
Canada to the Indian Territories. These Indian Territories are described in
the preamble as being “not within the Provinces of Lower or Upper Canada,
or either of them,” and there can, in the opinion of your Committee, be no
question as to the localities where the ““ crimes and offences ” which gave rise tothe
Act were committed. Itis a matter of well-kknown history that the disputes and
rivalries between the fur traders culminated, towards the close of the past century
and in the beginning of the present, in feuds which had their manifestation in numer-
Ous acts of violence and bloodshed on the upper waters of the Albany and on the
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Rainy River and the Winnipeg. On the Assiniboine, too, aud even on Lake Superior,
between the River Pic and the Grand Portage, outrages were of frequent occurrence.
The Act was passed to provide the means of restraining and punishing such outrages,
and it was subsequently applied and acted on in these districts. Your Committee are
of opinion that the whole of the country, at least, west and north of the St. Lawrence
water-shed, was Indian Territory, although in part, no doubt, also Hudson’s Bay
Company’s Territories, and they are not certain that the country bordering on Lake
Superior was rot considered at that time to be Indian territory. Atall events,
cases arose both on Lake Superior and inland from i1t which were tried under the
authority of the Courts of Quebec, conspicuous among which was that of one Mowat
who killed a gentieman of the name of McDonell at Eagle Liake, a place on the route
between English River and the Albany. This man (Mowat) was taken to Montreal,
tried and found guilty of mauslaughterand punished aceordingly, by being imprisoned
and branded, as was the custom ot those times; this was in 1809, but the troubles
still continuing, in fact getting worse, in the district intervening between Liake
Superior, on the one side, and the prairie region about the Assiniboine and Red Rivers
on the other, the Governor General issued a proclamation, of which the following is a

copy :—

By His Excellency Sir JouN CosrE SHERBROOKE, Knight Grand Cross of the Most
Honorable Military Order of the Bath, Captain-General and Governor-in-Chief
in and over the Province of Lower Canada, Upper Canada, Nova Scotia, New
Brunswick and their several Dependencies, Vice-Admiral of the same, Lieute-
nant-General and Commander of all His Majesty’s Forces in the said Province
of Lower Canada and Upper Canada, Nova Scotia and New Brunswick, and their
several Dependencies, and in the Islands of Newfoundland, Prince Edward, Cape
Breton, aud Bermuda, &c., &c.

A PROCLAMATION.

Whereas in and by a certain Statute of the Parliament of the United Kingdom
of Great Britain and Ireland, made and passed in the forty-third year of His Majesty’s
Reign, intituled “ An Act for extending the Jurisdiction of the Courts of Justice
“ in the Provinces of Lower Canada and Upper Canada to the Trial and Punishment
“ of persons guilty of Crimesand Offences within certain parts of North America,
“ adjoining the said Provinces,” it is amongst other things enacted and declared that
from and after the passing of the said Statute, “ All Offences committed within any
« of the Indian Territories or parts of America, not within the limits of either of the
«gaid Provinces of Lower or Upper Canada, or of any Civil Government of the
¢ United States of America, shall and be decmed to be Offences of the same nature
« and shall be tried in the same manner and subject to the same Punishment as if the
¢ game had been committed within the Province of Lower or Upper Canada.”

And whereas, under and by virtue of the above in part recited Statute, Justices
of the Peace have been duly nominated and appointed with power and authority to
apprehend within the Indian Territories aforesaid, and to convey to this Province of
Lower Canada for trial, all and every person and persons guilty of any crime or
offence whatever :

And whereas there is reason to believe that divers breaches of the peace, by acts
of force and violence, have lately been committed within the aforesaid Indian Terri-
tories, and jurisdiction of the aforesaid Justices of the Peace:

I have therefore thought fit, and by and with the advice of His Majesty’s Execu-
tive Council, of and for the Province of Lower Canada, to issue this Proclamation, for
the purpose of bringing to punishment all persons who may have been or shall be
guilty of any such act or acts of force or violence as aforessid, or other crime and
offence whatever, and to deter all others from following their pernicious example,
thereby requiring all His Majesty’s subjects and others within the said Indian Terri-
tories, to avoid and to discourage all acts of force and violence whatsoever, and all
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proceedings whatever tending to produce tumults and riots, or in any way to disturb
the public peace.

And I do hereby strictly charge and command all Justices of the Peace so as
aforesaid nominated and appointed under and by virtue of the above-mentioned
Statute, and all Magistrates throughout this Province, and do require all others of
His Majesty’s subjects generally in their several and respective stations, to make
diligent enquiry and search to discover, apprehend and commit, cr cause to be com-
mitted to lawful castody for trial, in due course of Liaw, pursuant to the provisions in
the above-mentioned Statute contained, all persons who have been, or shall be guilty
of any act or acts of force or violence a3 aforesaid, nor of any other crimeor erimes,
otfence and ofiences within the said Indian Territories, to the end that the laws may
be carried into prompt execution, against all such offenders, for the preservation of
peace and gool order therein.

Given under my Hand and Seal at Arms, at the Castle of St. Lewis, in the City
of Quebec, in the said Province of Lower Canada, this Sixteenth Day of July, in the
Year of Qur Lord One Thousand Right Huudred and Sixteen, and in the Fifty-sixth
Year of His Majesty’s Reign.

J. C. SHERBROOKE.

By His Excellency’s Command.

JouN TavLor,
Deputy Secretary.

e

Those who argue that Lieutenant-Governor Alured Clarke’s proclamation extended
Upper Canada to the northward and westward of the St. Lawrenco water-shed ,will here
see that a proclamation of at least equal weight issued by the Governor General des-
cribed the disturbed district of which Red River was the very centre, in 1816, as
being Indian territory “not within the limits of Lower or Upper Canada, or either of
them.” The contention that the Act of 1803 was intended to apply to the Arctic
water-shed, is, in the opinion of your Committee, undeserving of serious notice.

The suggestion seems to have had its origin with Lord Selkirk, who, when in
England in 1815, wished to produce the impression that the Red River country
which he was then attempting to colonize, was neither Canadian nor Indian territory,
b}lt, notwithstanding this, he, on his return to Canada, had himself and some of
his adherents sworn  in as Justices of the Peace under the Act, and they subsequently
1ssued warrants as such, not on the Arctic water-shed, but within the disturbed
region west of Lake Superior.* (See Appendix, page .)

In 18186, the Government of Quebec appointed two Commissioners, Messrs. Colt-
man and Fletcher, to investigate tha causes of the disturbances within the Indian
?el'rlto'l'les. These gentlemen went to the Red River settlement, where they held
Investigations, not in regard to disturbances on the Avctic water-shed, of which they
had probably never heard, but in regard to the lamentable occurrences of which the
Red River settlement was then the focus. (Sce Appendix, page .)

. That the country west and north of the watershed and west of the due north
line, 50 often referred to, was Indian Territory, was decided by the Court of King's
Bench, Quebec, in the de Reinhardt trial.

In regard to the north-eastern boundary of Ontario, the dividing line between the
Province of Upper Canada and the Province of Quebec as ostablished by the Consti-
tutional Act of 1791, and the O:der in Council ixsued under it, as will be seen on
referencp to the commission of [2th September, 1791, to Lord Dorchester, already
quoted, is described as running “from the head of the said Lake (Te:mniscaming) by
& line drawn due north until it strikes the boundary line of Hudson's Bay,” This
description was continued in all eubsequent commissions up to March, 1838, when

*See History of Fur Trade and Appendices in Library.
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the matter appears to have been reconsidered. And from the latter time forward,
the descriptions ran as in the following commission :—

30T MARcH, 1838,

Joun GEorGE, EARL oF DuraAM.—Captain-General and Governor-in-Chief of the Pro-
vince of Upper Canada.

Our said Province of Upper Canada; the said Province being bounded on the
east by the line dividing that Province from Lower Canada, beginning at a stone
houndary ou the north bank of the Lalke St. Francis at the Cove west of the Point
au Borudet, in the limit between the Township of Lancaster and the Seigneurie of
New Longueuil, runuing along the said limit in the direction of north thirty-four
degrees west to the westernmost angle of the said Seigneurie of New Longueuil
thence along the north western boundary of the Seigneurie of Vaudreuil, running
north twenty-five degrees east until it strikes the Ottawa River, to ascend the said
river into the Lake Temiscaming, the said Province of Upper Canada being also
bounded by a line drawn due north from the head of the said lake until it reaches
the shore of Hudson's Bay; the said Province of Upper Canada being bounded on
the couth, beginning at the said stone boundary between Lancaster and Longueuil,
by the Lake St. Francis, the River St. Lawrence, the Liake of the Thousand Islands,
Lake Ontario, the River Niagara, which falls (leads) into the Lake Erie, and along the
middle of that lake on the west by the channel of Detroit, Lake St. Clair, up the
River St. Clair, Lake Huron, the west shore of Drummond Island, that of St. Joseph
and Sugar Island, thence into Liake Superior.*

In regard to the description first mentioned, the evidence goes to show that the
words “ Boundary'line of Hudson’s Bay ” meant a line at a greater or less distance
from the shore, and not, as has been sometimes contended, the shore itself. It was a
territorial boundary line, in fact, which, previous to the cession, was held to be the
dividing line between the British and French possessions in that part of the conti-
nent. In the interests of England, as represented by the Hudson's Bay Company, it
was claimed that this dividing line was in a certain position, far inland from the coast;
and in those of France, that it was in another position somewhat nearer to the coast.
Without entering into a discussion as 1o the precise position of the line or the corres-
pondence which took place regarding it, subsequent to the Treaty of Utrecht, your

Jommittee have no hesitation in expressing the opinion that there was around Hud-
son’s Bay, on the south and west, a considerable extent of country which formed no
part of the Province of Quebec, as constituted by the Act of 1774, nor, consequently,
of Upper Canada, as established by the Constitutional Act of 1791; and, further, that,
from the date of the Treaty of Utrecht (1713) the Hudson’s Bay Company were, up
to the time at which they disposed of their territorial rights to the Dominion, in
possession of the territories bordering on Hudson’s Bay. But in 1833, the description
of boundaries in the commissions to Governors was altered, and made to run as
follows: “To ascend the said river into Lake Temiscaming, the said Province of
“ Upper Canada being also bounded by a line drawn due north from the head of the
“said lake until it reaches the shore of Hudson’s Bay.” If, therefore, a commission
can be construed as extending the timits of a Province, if the authority under which
that commission was issued had the power to extend or curtail territorial boundaries,
then, the Province of Upper Canada was carried to the shore of Hudson’s Bay, in
18583, und a due north line from the Lead of Lake Femiscaming to the shore became
a portion of its eastern boundary.

Bat the same commission which contained the foregoing description,
carried the western limit of Upper Cunada only ¢ into ” Lake Superior, and

_ * In the commission of 1st October, 1846, to Lord Elgin, the wording is somewhat amended, but
the description is essentially the same, and as in the former commissions, commencing with that of
1838, to Liord Durham, the western boundary of Upper Canada is only earried “into” Lake Buperior.
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if it is to govern in the one case it is but reasonable that it should
do so in the other. In this connection, however, it may be remarked that
the judges who appeared before your Commitiee secmod to be strongly of the
opinion that the boundaries of Provinces, with constitutional governments, could not
be altered by commissions to Governors, or proclamations. On the other hand, the
Attorney-General of Ontario, whose reputation as a constitutional lawyer stands
bigh, as well as the other counsel for Ontario, based their arguments, in great part, on
what they conceived to be the undoubted prerogative of the Crown to enlarge or
curtail the limits of Provinces (see proceedings before the Arbitrators in Appendix) ;
and indeed the Quebec Act gives the Crown, as already mentioned, the power to cur-
tail, at least, for it enacts that the ‘ territories, islands and countries,” which are to
be added to the Province of Quebec, as constituted by the Royal Proclamation of
Tth October, 1763, «“ be and they are hereby during Iis Muajesty’s pleasure annexed to
and made part and parcel of the Province of Quebec.” This seems to leave no doubt
as to the power of the Crown to curtail the limits, and in this view the question to
be solved would simply be whether the Crown had done so or not. By the Commis-
sion of 22nd April, 1736, to the Governor-General, Sir Guy Carleton, the western
limit of the Province of Quebee was extended to the Lake of tho Woods, and from
thence westward to the Mississippi.  This, no doubt, was an extension of the Pro-
viuce to the westward, that is, measuring its former limits by the descriptions in the
preceding Commissions, in none of which, however they might be construed, were the
boundaries carried so far to the north and west. It has been claimed that
this being a Commission to a Governor General, it was moeant to cover tho whole
territory te the westward, whether within the limits of the Province or not. How-
ever this may be, the Commission was, as already stated, revokel, and that, too, in
the most decided terms, soon after the passing of the Constitutional Act, by the
Commission of 12th September,1791, to Lord Dorchester, and in the latter Commission
and succeeding ones, for a period of nearly forty-seven years, the Province of Upper
Canada is described as simply embracing so much of the former Province of Quebee
aslay to the westward of the dividing line between the two Provinces. Hero was
an evident exercise of the Royal prerogative,—in the first place a Commission (that
of 1786) running the boundaries northward, through a new water shed, and west ward
to the Mississippi, and in the next a Commission, that of lsth September, 1791,
revoking the former one and limiting the boundaries of Upper Canada to so much of
the former Province of Quebec as lay to the westward of the dividing line, Iad it
been intended that the Province of Upper Canada should extend westward to the
Lake of the Woods, and from thence to the Mississippi, it is reasonable to believe that
the description would have been repeated, but instead of its being in any way rencwed
or continued, the very first Commission subscquently issued revoked it absolutely.

Thereis no reason to suppose that there was any accidental omission in the
description contained in the series of Commissions commencing with that of 30th
March, 1838, to Lord Durham. The wording is very clear and precise, and the cur-
tailment of Upper Canada, on the west, to the entrance of Lake Superior, must have
,b‘een a matter which met with the serious consideration of the Imperial authorities.
Che cause of the change should be sought for in the condition of matters which
ha(! arisen, as already stated, at the head of Lake Superior and in the Indian Terri-
tories, which latter had been declared, by the Act of 1503, to be beyond the limits of
the Provinces and for which a particular jurizdiction had been provided and exercised,
added to which, a colony was growing up within these Indian Territories which the
Imperial authorities had never treated as a part of Upper Canada, and the south-
eastern boundaries of that colony camo np to the Height of Land.

The Commission of 1786, to Lord Dorchester, carried the line through Lake
Superior, northward of the Isles Royal and Phillipeau.” The wording of the Commis-
sion of 1838 (o Lord Durham is simply into Lake Superior, and there is nothing said
in the latter of the [sles Royal and Phillipeau. That the change was intentional and
fully considered before being made is obvious, and the only point left indefinite is
how far “into” Lake Superior the line should go. To run it “ through ¥ would
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evidently be in contravention of the description. Tocarry it even as far as the Isles
Royal and Phillipeau, which were points clearly noted inthe Commission of 1786,
would also seem to be contrary to the meaning and intention indicated by the Com-
mission of 1838, for these Isles were marks on the route and would not have escaped
mention had it been intended to carry the linec, not only into Lake Superior, but
through it to the longitude of these Isles.

Taken by themselves, the later Commissions, commencing with that of 30th
March, 1838, to Lord Durham, certainly seem to limit Upper Canada, on the west, to
the entrance of Lake Superior, but they extend the Province northward to the shore of
Hudson’s Bay. If those who hold that the Crown can by virtue of its prerogative
extend or curtail the limits of a Province, are correct in their views, and if these
Commissions are to be taken as resulting from an exercise of the Royal Prerogative,
then the boundaries of Ontario need no further definition than to determine how far
into Lake Superior the Province is to extend on the west,

1f, on the other hand, the Acts of the Imperial Parliament are to govern, without
reference to commissions or proclamations, the weight of evidence goes to show that
the boundary on the west would, according to the Quebec Act, be the prolongation of
a line drawn due north from the point of junction of the Ohio and Mississippi. This
line has the unanimous decision of the Court of King's Bench of Quebec, given in
1818, in its favour, and that decision has never been reversed.

On the north, the Quebec Act makes the southern boundary of the territories of
the Merchant Adventurers of England trading into Hudson's Bay the limit.
But there were two Acts dealing with the Indian territories subsequently passed,
viz.: the Acts 43 Geo. 3rd, cap. 138 and (—2 Geo. 4th, cap 66. These Indian
territories, in the view of your Committee, came, at least, to the Height of Land, north
of Lake Superior, and, as declared in the Acts above referred to, were “not within
the Provinces of Upper or Lower Canada, or either of them.” On the east the
boundary would be the former line of division between Upper Canada and Quebec,
which, after fcllowing the Ottawa to the head of Lake Temiscaming runs due north to
the boundary lineof Hudson’s Bay—in other words, to the southern boundary of
the Hudson’s Bay Company’s territories.

It will thus be seen that there are two ways of arriving at a decision as
to the boundaries between the territories of the Dominion and Ontario. The
question ig, in fact, narrowed down to this: If the description in the later commis-
sions, under the great seal, to the Governors General, are to be taken as emanating
from an authority having power to add to or curtail the limits of Provinces ; if] in fact,
they have the authbority of the Royal Prerogative, then the boundaries between the
Province of Ontario and the territories of the Dominion are easily designated. If,
on the other hand, the decision is to be governed by Acts of Parliament, without
reference to commissions or proclamations, ther, also, the boundaries might be
delineated without difficulty, but, as above set forth, they would be different from
those so clearly described in the commissions running from 1838 to the confederation
of the Provinces.

In reference to the award made by the Arbitrators on the 3rd day of August,
1878, a copy of which is appended, (page ,) your Committee are of opinion that it
does not describe the true boundaries of Ontario. It seems to your Committee to be
inconsistent with any boundary line ever suggested or proposed, subsequent to the
Treaty of Utrecht (1713). It makes the Provincial boundaries run into territory
granted by royal charter, in 1670, to tho Merchants Adventurers of England trading
into Hudson’s Bay, and it cuts through Indian Territories which, according to the Act
43rd George 111, cap 138, and 1—2 George 1V, cap 66, formed *“no part of the
Provinces of Lower Canada or Upper Canada, or either of them,” and it carries the
boundaries of Ontario within the limits of the former Colony of Assiniboia, which
was not a part of Upper Canada. ’

All of which is respectfully submitted,

S:J. DAWSON,
Chairman,
xxvi
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Counrrree Room No. 8,
Wednesday, 5th May, 1880,

Committee met at 11:30 o’clock, a.m.
PRESENT :

Mr. Dawson, Chairman.
“ TRoebinson,
¢« DeCosmos,

¢ Mousseau,

“  Caron,

¢ MeDonald (Cape Breton),
“ Weldon,

“ Quimet.

“ Ross (Middlesex).

It was moved by Mr, DeCosmos, seconded by Mr. Royal, “That the Report
* now submitted by the Cbairman to the Committee be adopted.”

Moved in amendment by Mr. Ross, seconded by Mr. Trow, “That this Com-
“ mittee met for the first time on the 23rd day of February; that since that time
“ the following persons have been examined, with a view to ascertain such facts as
“ would enable your Committee to arrive at a just conclusion, viz. :—Lindsay Russell,
“ Surveyor-General ; Col. Dennis, Deputy Minister of the Interior; Hen D. Mills,
“ M.P., Professor Bell, of the Geological Survey; Hon. D. A.Smith, M. P., Hon.
“ Justice Johnson, Thomas Hodgins, Q.C., Hon. Justice Armour, William Murdock,
“ Civil Engineer; P. I.. Morin, P.L..S., Hon. Justice Ramsay, Mr. Wm. McD. Dawson,
“ Hon. Wm. McDougall, C.B.

“ That a large amount of documentary evidence has been submitted from time
¢ to time, which is worthy of careful consideration.

‘“ That on Monday, the 3rd iust., the evidence of Mr, Wm. McD. Dawson was
“ submitted in printed form which opened an entircly new issue in connection with
“ the investigations of the Committee.*

“That on Tuesday, the 4th inst., your Committee met, for the first time, to
‘“deliberate upon the great mass of oral and documentary evidence collected during
“their protracted labors, and sat for a short time.

*“ That, in the limited time at the disposal of your Committee, before the proro-
‘“ gation of Parliament, it is impossible to consider, with that care and deliberation
“which so important a question deserves, the mass of evidence submitted to your
“ Committee, therfore
B “ Resolved, That the Minutes of the Committee, and all the evidence oral and

documentary be reported to the House.

Which was lost on the following division :—

Yeas. Nays.

Messrs. Ross, Messrs. Caron,

Trow, DeCosmos,

Weldon—3. Dawson,
Moussean,
McDonald (Cape Breton),
Ouimet,
Royal,
Robinson—8,

The main motion was then carried on the same division.

——

.. * This evidence was given on the 30th April, and printed proofs sent to the Members of the Com-
mittee oxi 1st May. It was brought up for corsideration asabove stated, on 3rd May, following.
-—C
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Moved by Mr. Ross, seconded by Mr. Trow,
“That the Minutes of the Committee and the evidence taken be reported to the

¢ House.”—Carried.

The following letter was received from Mr. Brecken, M.P,

HouseE orF ComMMoONs,
5th May, 1886.

DEar Sir,—I regret that I could not attend the meeting this morning of the
Comuuittee, on the Boundaries between Ontario and {he unorganized Territories of
the Dominion. Had I been present, I would have felt it my duty to have supported

your report.
Believe me, yours faithfully,

FRED DE Str. C. BRECKEN.

Smmon J. Dawson, Esq., M.P,,
Chairman of Committee.

£xviii
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EVIDENCE TAKEN

BeFORE the Select Committee of the House of Commons appointed to
enquire into and to report to this Ilouse upon all matters connected
with the Boundaries between the Province of Ontario and the un-
organized Territories of the Dominion with power to send for persons

and papers.

House or Comyons,
Commirrers Room No. 8,
Tuespay, 2nd March, i880.

BEVIDENCE.
The Committee met.—Mr. Dawson occupied the Chair.

Colonel Dexxts was called and examined :——Af the request of the Chairman he
read his report to the Honorable the Minister of Justice on the Boundary (Question,
dated the Ist October, 1871,

REPORT OF COLONEL DENNIS.

Orrawa, Ist October, 1871,

lemarks on the question of the boundary between the Province of Outario and
the Dominion Lands ov North-West Terrvitories.

1. The above limit is identical with the westerly bouudary of the Province of
Quebec as the same was fixed by the Quebec Act in 1774

2. In deseribing the boundary of Quebec, in the act referrud to, having com-
menced 1t the Bay of Chaleurs and continued we-terly to the novibi-west angle of
the Province of Pennsylvania, it goes on in the following language: “And thence
“along the western boundary of the said Province (Pennsylvania) until it strikes the
“ River Obio, and along the bunk of the said viver we-twaid to the baiks of the Mix
“sissippi, and northward to the southern boundary of the terrivry grauted (o ‘e Mer-

chant Adventurers or England trading to Hudson's Bay."#

3. The above phrascology (underlined), in de~cribing the westerly boundary of
Ql{el_)et-, has been, and is stili, interpreted in different wuys accoriding 1o the private
opinions or prejudices of parties.

4. Those interested in locating the boundary of Ontario as far as possible to the
west, argue that the term ““to the banks of the Mississippt and northward to the southern
* boundary of the territory, etc., etc.,” means that in going northward, the banks of the

ississippi are to be followed to its source, and that they were in fuct »o0 intended in
the Act.

5. On the other hand it is contended, in the interest of the Dominion, that t»h.ef
language “to0 the banks of the Mississippi,” simply meuns to the banks of the said
river at the point where it is joined by the Ohio, and the words which follow, “and

mrjiufgzrd to the southern boundary, etc.,” was intended to be construed us upon a due
ROTIN une,

* See paper marked E annexed.
—1 R
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6. There is no evidence forthcoming which would show clearly what was intend-
ed by the Act, and in considering the question, therefore, we are left to draw con-
clusions from co-relative circumstances; a consideration of these have led the writer
to belicve that u due north line from the forks of the Ohio was intended as the west-
erly boun vy of Quebec, in ~upport of which he would submit :—

7. Hud ~uch not been the intention, that is to say, bad it been intended that the
Mississippi River should be the west boundary, inasmuch as the evident intention
1o make the Ohio River the southern boundary west of Pennsylvania, was thus defi-
nitely expressed “and along the banks of the said river westward to the banks of the
Mississippi,” then such intention would have been expressed in corresponding terms,
that ix 1o say, the boundary would have been described as “northward along the banks
of the Mississippi, ete., etc., ete.”

8. This argument has the more force from the fact stated as follows :—The Bill,
as submitted to the House, described the boundariesas * heretofore part of the terri-
“tory of Cunada in North America, extending southward to the banks of the River
“Qhio, westward to the banks of the Mississippi, and northward to the southern
“ boundary of the territory granted to the Merchant Adventurers, ete., ete.”

9. Mr. Burke, in the interests of the Provinces of New York and Pennsylvania,
moved in amendment (tue House being in Committee) to substitute the following for
the boundary, viz.: after North America “ by a line drawn, etc., etc., etc., etc., fo
“the north-west part of the boundary of Pennsylvania, and down the west boundary of that
“ Province by aline drawn thence till it strike the Ohio.”

The above words were inserted.*

10, Then followed another amendment, which was "adopted, and after ¢ Ohio”
shoul be inserte | “ and along the bank of the said Ohio.”

Now, had the banksof the Mississippi been intended to be adhered to in going
“porthwards,” is it not clear that the necessity of an amendment to that effect would
similarly have made itself evident at the time, and does not the absence of any re-
ference to the point or discussion whatever upon it go to show that “ northwards ”
was intended to be on a due north line.

11. The map which was used in the House of Coramons to illustrate the question
of the boundaries of Quebec in the debate on the Act, is said to have been one known
as Mitchell’s map, duted February 13th, 1775.

12, It is stated that there were two editions of this map, the first one being
‘withdrawn on the publication of the second, which latter contained * numerous impor-
tant corrections, but the date was not altered.” 1

13. The only copy of Mitchell’s map available is in the Library here, and, on
inspecting the River Mississippi on it, we find that the course of that river is taken
up abruptly at a point in 47° 12 north latitude and 101° 30’ west longtitude, at which
point we further find on the map the following note by the author :

“ The head of the Miseissippi is not yet known. It is supposed to arise about
“the 50th degree of latitude and the west bounds of this map, ete., ete., ete.”

14. Now it ia not at all probable that with the uncertainty asserted to cxist on
the map itself used by the House ot Commons at the time the boundaries were de-
bated and settled, with regard to the source and direction of a great part of the
course of the Mississippi, that the House intended its banks as the boundary cf Quebec.

15. Such a theory, leaving as it would, one of the principal boundaries of the
Province in great uncertainty, would be entirely inconsistent with the minuteness
and precision of language insisted on in settling the Ohio as the southern boundary.

16. Taking the strictly legal construction of the description, itis claimed that
the direction expressed as “ northwards ” is upon a due north lne, in favor of which
seo the decision on this specific case in the judgment of Chief Justicer Sewell in con-
nection with the trial of Charles de Reinhardt in Quebec, 1817, for murder committed
on the Winnipeg River. {

¢ O. dvhates, p. 123, and Jonrnals of Honse of Commons, No. 34.

1 See W rignts’ Caveudish Duelites, (Note follow.uig prefuce.)

1 See Report of trial, in Library, Hoase of Commons, Ottawa.
<
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17. The northerly bonndary of Ontario, between it and the Dominion lands, is
undoubtedly the soathern boundary of the Hadson Bay Company’s posses~ions. It
is possible that some difference of opinion may arise as to where this boun lavy should
be located on the ground.

18. The charter of the Hudson’s Bay Company, dated 2nd May, 1670 (see paper
marked F), described their grant as “ extending over and including all lands and
+ territories drained by the waters emptying into Hudson’s Bay.”

19. The boundary in such case would be ihe ridge dividing the water-sheds
north and west of Linke Superior, which intersects the Dawson route at height of
land portage, and crosses the international boundary between South Lake and Gun-
flint Lake.

20. It may be argued on behalf of Ontario that the dividing ridge which sheuld
bound the Hudson’s Bay Company’s possessions on the south is that which may be
described as the northerly section of the * “range which, dividing to the north-west
<ot Lnke Superior, sepurates the waters flowing direct to Hudson’s Bay from those
“flowing into Lake Winnipeg, cros<ing the Nelson River atSplit Lake, or Lac des
+ Forts, ete.;” and it will probably be urged in favor of this view that the grant to the
compuany only covered ‘““such lands and territorics as were not already actually pos-
“sessed by the subjects of any other Christian Prince or State,” and that inasmuch
a8 the country to the south of the range of high lands last described was considered
to belong to France, that therefore King Charles would give no tittie in what he did
notown, and certain old maps (see Band C) are referred to in support of this view,

21. Itis not important to discuss this view, if it is conceded that a due north
line from the forks of the Ohio bounds Ontario to the west; as in such case the
height of land would be intersected just north-west of Lake Nipigon at a point about
which there can be very little dispute.

22. If, on the other hand, the contention of Ontario is allowed, that is to say,
that the banks of the Mississippi should be followed to their source, and that a line
should be drawn thence due north to intersect the height of land alluded to in para.
graph 20, then the westerly boundary would extend over 300 miles north of the Liuke
«of the Woods, and the Province would be made to include a territory which, as regards
form and extent, could not, in the opinion of the undersigned, have been at all con-
templated or intended at the time of passing the Quebec Act.

23. But the undersigned assumes, on the strength of opinions to such effect, given
by eminent counsel to whom the question had been submitted, that the ¢ southern
“‘ boundary of the territory granted to the Merchant Adventurers of England trading to
“ Hudson's Bay " was, and is, the height of land bounding the water-shed of the basin
of Hudson’s Bay; and, even admitting that the banks of the Mississippi, to the source
of the said river, were intended by the Act, a due north line from the latter would,
in the course of a very few miles, intersect such height of land, as thesame is in the
immediate vicinity of the source of the Mississippi, and between it and the Lake of
‘the Woods, the waters in which latter drain into Hudson’s Bay.

24. The only territory, therefore, affected by the question of the due north
‘boundary from the forks of the Ohio, as against the Mississippi as the boundary, is
‘that colored yellow on the tracing marked A, herewith shown, as contained between
the due north line from the forks of the Ohio, and the curved line defining the height
of land to the south and west, bocause, even construing the west limit of Ontario
in the Quebec Act as the banks of the Mississippi, and a line due north from the
source of that river {o the height of land forming the southern boundary of Hudson's
Bay Company’s territory, such description would only take effect where, and to the
éast and north of where, such height of land crosses the international boundary
between Gunflint and South Lakes, as before mentioned, confirming, in fact, the west-
ern and northern boundaries of the Province, in accordance with their description
by Bouchette, and which usage had established up to the acquisition of the terri-
tories in 1869.

* See Report, Commissioner Crown Lands, 1857,
3



43 Victoria. Appendix (No. 1.) A. 188

25. Looking at the very irregular character of the boundary which would be
formed by following the ridge between the water-sheds, it is suggested by the writer,
whether it would not be better for Ontario and the Dominion to agree on a conven-
tional boundary, for instance, in some way, as shown on tracing lettered C.

26. Tlie saving, in such case, in the expense of surveying and defining the bound-
aries on the ground, would be at least one-half; besides which, making the limits of
this regvlar character, would facilitate the laying out of the lands adjoining them im
future times.

(Signed) J. S. DENNIS.
Orrawa, October 1st, 1871.

Papers and maps accompanying the preceding remarks submitted to the Hon.
the Minister of Justice.

A.—Tracing of Cotton’s map (modern), showing sources and course of the
Mississippi.

B.—Tracing of Jeffrey’s map of 1760.

C.—Tracing of De Lisle’s map of 1740.

D —Tracing of (rvednced scale) Mitchell’'s map of 1755.

B. —Extract—Quebec Act, 1774.

F.—Extract—Charter H. B. Co., 16%70.

G.—Tracing part of Devine's map, north of Lake Superior (to show conventional
boundary proposed).

H.——Extmct—%ouchette’s history of Canada, describing boundaries (1832).

I.—Extract—Opinion of Judges on boundary, from De Reinhardt’s trial.

K.—Extract—Commission to Guy Carleton, 1786.

L.—Extract—XKing's Proclamation, 1763.

(®)

From an Act for making more effectual provisions for the government of the
Province of Quebec in North America. (Quebec Act, 1774.)

Wherveas His Majesty, by his Royal Proclamation bearing date the seventh day
of October, in the third year of his reign, thought fit to declare the provisions which
had been made in respect to certain countries, territories, and islands in America,
ceded to His Majesty by the Definitive Treaty of Peace, concluded at Paris, on the
tenth day of February, one thousand seven hundred and sixty-three.

And whereas, by the arrangements made by the said Royal Proclamation, a very
large extent of country, within which there were several colonies and settlements of
the subjects of France, who claimed to remain therein under the faith of the said
Treaty, was left without any provision being made for the administration of civil
Government therein, and certain parts of the territory of Canada where sedentary
fisheries had been established and carried on by the subjects of France, inhabitants of
" the said Province of Canada, under grants and concessions from the Government
thereof, were annexed to the Government of Newfoundland, and thereby subjected to
regulatiors inconsistent with the nature of such fisheries.

May it therefore please your most Excellent Majesty, that it may be enacted, and
be it enacted by the King’s most Excellent Majesty, by and with the advice and con-
sent of the Lords Spiritual and Temporal, and Commons, in this present Parliament
assembled and by the authority of the same, that all the Territories, Islands, and
Countries in North America belonging to the Crown of Great Britain, bounded on the
south by a.line from- the Bay of Chaleurs, along the bigh lands which divides the
rivers that empty themselves into the River St. Lawrence, from those which tall into-
the sea, to a point in forty-five degrees of northern latitude on the eastern bank of the
River Connecticut, keeping the same latitude directly west, through the Lake Cham-
plain, until in the same latitude it meets the River St. Lawrence; from thence up .

4
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the eastern bank of the said river to the Lake Ontario; thence through the Lake
‘Ontario, and the river commonly called Niagara, and thence along by the eastern and
south-eastern bank of Lake Evie, following the said bank, until the same shall be
intersected by the northern boundary, granted by the charter of the Provinve of
Pennsylvania, in case the same shall be so intersected, and from thence along the
northern and western boundaries of the said Province until the said western boundary
strike the Ohio. But in case the said bank of the said lake shall not be found to be
80 intersected, then following the said bank until it shall arrive at that point of the
said bank which shall be nearest to the north-western angle of the said Province of
Pennsylavnia, and thence by a right line to the said north-western angle of the said
Province, and thence along the western boundary of the said Province until it strike
the River Ohio, and along the bank of the said river westward to the banks of the
Mississippi, and northward to the southern boundary of the Territory granted to the
Merchants Adventurers of England trading to Hudson’s Bay, and also all sach Terri-
tories, Islands and Countries which have, since the tenth of February, one thousand
seven hundred and sixty-ithree, been made part of the Government of Newfoundland,
be, and they are hereby, during His Majosty’s pleasure, annexed to and made partand
parcel of the Province of Quebec, as created and established by the said Royal Pro-
clamation of the seventh of October,’one thousand seven hundred and sixty-three.
Provided always, that nothing herein contained relative to the boundary of the
Province of Quebec, shall in any wise affect the boundaries of any other colony.
Provided always, and be it enacted that nothing in this Act shall extend, or be
construed to extend to make void or to vary, or to alter any right, title, or possession
derived under any grant, conveyance, or otherwise howsoever, of, or to any lands
within the said Province, or the Provinces thereto adjoining, but that the same shall
remain and be in force, and have effect as if the Act had never been made, &e., &e.

(F)

Description of Grant from Charter of Hudson’s Bay Company. Charter the
Becond, 2nd May, 1670.

We have given, granted, and confirmed, and by these presents for us, our heirs
and suceessors, do give, grant and confirm unto the said Governor and Company, and
their successors, the sole” trade and commerce of all those seas, straits, bays, rivers,
lakes, creeks, and sounds, in whatsoever latitude they shall be, that lie between the
-entrance of the straits commonly called Hudson’s Straits, together with all the lands
and territories upon the countries, coasts, and confines of the scas, bays, lakes, rivers,
-creeks and sounds aforesaid, that are not already actually possessed by, or granted to
any of our subjects, or possessed by the subjects of any other Christian Prince or
State, with the tishing of all sorts of fish, whales and sturgeons, and other royal fishes
in the seas, bays, inlets and rivers within the premises, and the fish therein taken,
Togother with the royalty of the sea upon the coasts within the limits aforesaid, and
ll mines royal, as well discovered as undiscovered, of gold, silver, gems and precious
stones to be found or discovered within the territories, limits and places aforesaid;
and that the said land be from henceforth reckoned and reputed as one of our
plantations or colonies in America, called Rapert’s Land.”” And fiirther, we do by
these presents, for us, our heirs and successors, make, create and constitute the said
Governor and Company for the time being, and their successors, the true and absolute
Lords and proprietors of the same territory, limits and places aforesaid, and of all
-other the premises, saving always the faith, allegiance and sovereign dominion due to
s, our heirs and successors, for the same, to have, hold, possess, and enjoy the said
territory, limits and places, and all and singular other the premises hereby granted
as afoxjesaid, with their and every of their rights, members, jurisdiction, prerogutives,
royalties, and appurtenances whatsoever, to them the said Governor and Company,
and their successors, for ever, to be holden of us, our heirs and successors, a< of our
manor of East Greenwich, in our County of Kent, in fee and common soccage, and
40t in capite, or by Knight's service. yielding and paying yearly to us, our heirs and
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successors, for the same, two black elks, and two black beavgrs, whensoover and as
often as we, our heirs and successors, shall happen to enter 1nto the said countries,
territories, and regions bhereby granted.

(1)

"Extracts from Bouchette's History of Canada, 1832, As calculated to fix what was
supposed to be the boundary between Upper Canada and the Hudson's Bay
Territories at that time.

Page 29.—By the North-West Territories is genorally understood all that portion.
of counlry extending from the head of Lake Superior westward to the western
shores of America, northward to the frozen ocean and north-westward to the limits
of the'territory granted under the Hudson’s Bay Charter.

“Tracing the boundary upon the Author’s Geographical Map of the British
North American Provinces, published in 1815, and upon Arrowsmith’s Map of North
America, which embraces the whole of the Indian Territories, the dividing high
lands ave found to pass at the sources of East Main, Rupert, Harricanaw, Abitibbi
and Moose Rivers and the various branches of Albany, Severn and Hill Rivers, all of
which disembogue in Hudson’s or James’ Bay, leaving the rivers on the opposite side
to descend to the St. Lawrence and the great lakes.”

Page 30.—Returuing to the vicinity of Lake St. Anne, in the region of lake
Saperior, another ridge of high lands is found, diverging south-westerly from the
height of land already mentioned, which, after dividing the waters of Lake Superior
from those of Luke Winnipeg, winds round the sources of the Mississippi, that
descend sontherly to the Mexican Gulf and the Red River, flowing northerly into
Lake Winnipeg. 1t is along these high lands that the Hudson’s Bay Company pre-
tend to establish their southern boundary, their claim embracing all that tract of
country included within an irregular line drawn through the sources of the rivers
discharging their waters into Hudson’s and James’ Bay.

Page 40.—The second section of the Indian Territory comprises the country
between 49° and 56° of north latitude, on the southern boundary of British America,
in that part of the continent on oneside, and the high lands constituting the boundary
of Hudson Bay, according to Bennett's and Mitcheil’s maps, on the other, the Stony
Mountains on the west, and the hcight of land dividing the waters of Lake Superior
from Lake Winanipeg, on the east.

Paze 43.—The cxtensive tract of country sold by the Hudson’s Bay Company to-
the Earl of Selkirk, comprehends the whole course of the Red River, and is bounded
as follows: commencing on the western shore of Liake \Winnipeg, at a point in 52°
30" north latitude, the line runx due west to Lake Winnipegosis, or Little Winnipeg,
then in a southerly direction through the lake so as to strike its western shore in
latitude 52°, then due west to the place where the parallel of 52° strikes the Assini~
boine River, thence due south to the high lands dividing the waters of Missouri and
Mississippi from those flowing into Lake Winnipeg, thence easterly by those high
lands to the source of River La Pluie, down that river through the Lake of the
Woods and River Winnipeg, to the place of beginning.

This territory, to which the name Assiniboine was given, is understood to com-
prise a superficies of about 116,000 square miles, one-half of which has sinee fallon
within the limits of the United States, according to the boundaries determined upon:
by the convention of 1818, between the American Government and Great Britain.

Its surface is generally level. presenting frequent expansive grassy plains that
yield subsistence to innumerable herds of buffalo. The aggregate of the soil is light
and inadequate to the growth of trees either large or abundant, but the banks of the
rivers often exhibit more promising allusions, and have, when cultivated, produced
very competent returns to the agricultarist.

Pages 63 ard 64—The Province of Upper Canada, thus divided, lies between the
parallels of 41° 47’ and 49° of north latitude, and extends westward from 74° 30! of
Wwest longitude from the meridian of Greenwich. It is bounded on the south by the
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United States, on the north by the Iudson’s Bay Territory and the Grand or Ottawa
River, on the cast by the Province of Lower Canuda, and on the west ils limits are
not easy to asceriain. They may perhaps fairly be considered to be formed by the
head waters of the rivers and streams that fall into Lake Superior, at or about the
beight of land on the Grand Portage in longitude—west. The vast section of country
appertaining to the British Dominions to the west and north-west of this point 18
generally known by the denomination of the Western Country or North-West Indian
Territories. The line of demarcation between this Province, that is Upper Canada,
and the United Statcs, from the monument of St. Regis, on the parullel of the 45th
degree of north latitude, westward to the Liake of the Woods, was sufficiently settled
by the commissioners appointed to decide the same with reference to the treaty of
1783, under the Treaty of Ghent, at least as far as that line runs from St. Regis through
the rivers and lakes 10 the Strait of St. Mary’s, as will appear on iecference to the
report of those commissioners, Appendix No. L.

An enumeration of the islands from their magnitude and importance most worthy
of note, comprehended within the limits of this Province, will be found in the note on

e 16.
e From the western limit of Lower Canada, this Province is bounded by the Otlawa
as fur as Lake Temiscaming, thence by a line drawn due north to the southern
boundary of the Hudson’s Bay Territory. This line has beon generally understood
to indicute a range of highlands dividing the rivers and streams which fall into
Hudson's and James’ Bays, from those which fall into the Rivers$t. Lawrence und the
lakes of Canada, and forming, naturally, the northern bounlary of the Province.

Page '12.—From the same point, stretching in anorth-western course, it continues
to divide the waters falling into Luke Huron from those emptying themselves into
Hudson’s and James’ Bays, and terminates in the grand ridge of highlands separuting
the waters of iludson’s Bay from those of the great lakes.

()
(From the Published trial of DeReinhardt.)

There are, however, two other quarters which require your consideration.

First, Upper Canada. The western boundary of Upper Canada is a line drawn
due north from the junction of the Rivers Ohio and Mississippi, in the latitude of
37° 10" north, ¢8° 50’ west longitude. I am bound to tell you that it is the Court
who are to decide upon the law, and you who are to judge of the facts, and according
to law, we heard the arguments of counsel on the subject yesterday, and to-day,
we have decided that the western line of Upper Canada is the line which I have
mentioned ; if, then, the Dalles are to the east ot that line they are in the Province of
Upper Canada, and consequently, not within our jurisdiction.

Page 292 and 293.— The Statute describes the entire line of circumspection of the
Province which it erects under the name of the Province of Quebec, and describes it
very exactly.

.. The part I have been so particular in reading is the part upon which it is con-
sidered that a misdircction has been given by the Court to the jury. It is necessary
to observe, relative to this line, that it is a_carved linein some parts and a straight
line in others. That, whilst going along the banks of the Ohio it is curved, but as
800D a8 it reaches the banks of the Misissippi it becomes a straight line.

. It follows the banks of the Ohio in a curve, but the words of the Statute are
imperative ; when it reaches the :couth of the Mississippi it is to procecd northward
in a straight line; if it had been intended that it should continue on along the banks of
the Mississippi, it would have said 0. It carries the line to:the bank of the Mississippi,
and what right have we to say that it should run along or within the banks where
they who framed the Act omit it. They say thence it is to run northward ; you bave
contended that this means to incline morth according to the course of the river; it is
impossible for us to say so, we are bound to tuke the Statute in its words. It is im-
4
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— T

possible for us to do otherwise; it is a fixel and certain boundary, and according to
the Statute, we have to the best of our knowledge decided it.

In the decision we have made we are supported by the authority of my Lord
Hardwicke in the case of Penn and Baltimore. In the disputes between Penn the
proprietor of Pennsylvania and my Lord Baltimore on the question relative to the
limits of Maryland, asimilar difficulty arose, and the case is to be found at length in
1 Vessey, senr., 444.

I mention this case because the court have taken upon thomselves to decide the
limits of Canada original jurisdiction, relative to the Cclonial Territories of the King,
is in the King and his Council.

In this dependent Province, nevertheless, we have been compelled to give a
decision upon the question, not from any wish on our part, but because it was brought
before us incidently, and there was no avoiding it. The power of deciding finally is,
however, at home ; the question will be taken before the King and his Council, and in
deciding the limits of Upper Canada they will either confirm or reverse our decision
according as we have done right or wrong, so that as toany consequences that may
result from our error, if error we have committed, they will be obviated by the
superior authority to whom the question is to be referred.

(K)
(#rom Commission to Sir Guy Carleton, Governor Province of Quebec, &c.)

22nd April, 1786.

Page 110.—And further, know ye that we,reposing especial trust and confidence in
the prudence, courage and loyalty of you, the said Sir Guy Carleton, of our especial
ce, certain knowledge and mere motion, have thought fit to appoint you, the said
Sir Guy Carleton, to be our Captain-General and Governor in Chief in and over our
Province of Quebec, in America, comprebending all our territories, islands and coun-
tries in North America; bounded on the south by a line from the Bay of Chaleurs,
along the high lands which divide the rivers that empty themselves into the River
St. Lawrence from those which fall into the Atlantic Ocean to the north-westernmost
head of Connecticut River; thence down along the middle of that river to the forty-
fifth degree of north latitude; from thence by a line due west on said latitude until
it strikes the River Iroquois or Cataraque, thence along the middle of said
river into Lake Ontario, through the middle of said lake until it strikes the com-
munication by water between that lake and Lake Erie, throngh the middle of said
lake until it strikes at the water communication between that lake and Lake Huron ;
thence along the middle of said water communication into the Lake Huron ;
thence through the middle of said lake to the water communication between that
lake and Lake Superior ; thence through Lake Superior northward of the Isles Royal
and Phillippeaux to the Long Lake ; thence through the middle of said Long Lake
and the water communication between it and the Lake of the Woods to the said
Lake of the Woods; thence through the said lake to the most north-western point
thereof, and from thence on a due west course to the River Mississippi, and northward to
the southern boundary of the territory granted to the Merchunt Adventarers of Eng-
land trading to Hudson’s Bay. and also all such territories, islands and countries
which have, since the tenth of February, one thousand seven hundred and sixty-three,
been made part of the Government of Newfoundland, together with all the rights,
members, and appurtenances whatsoever thereunto belonging. :
Now know ye, that we have revoked and determined, and by the presents do
revoke and determine, the said receipted letters patent and every clause, article or
thing therein contained. And whereas we have though fit, by our order, made in
our Privy Council on the nineteenth day of August, one thousand seven hundred and
pinety-one, to divide our said Province of Quebec into two separate provinces, to be
called the Province of Upper Canada and the Province of Lower Canada, by a line
to commonce at a stone boundary on the north bank of the Lake St. Francis, at the
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cove west of Point au Baudet ia the limit between the Township of Lancaster and
the seigneurie of New Longueuil, running along the said limitin the direction of
north thirty-four degrees west to the westernmost angle of' thé said seigneurie of New
Longueuil ; thence along the north-western boundary of the seigneunre of Vaudrenil,
running north twenty-tive degrees east until it strikes the Ottawa River, to ascend
the said river into the Luke Temiscaming, and from the hcad of the said luke by &
line drawn due north until it strikes the boundary line of Hudson’s B.y, the Province
of Upper Canada to comprehend all such lands, territories and islands lying to the
westward of the suid.line of division as were part of oar suid Province of Quebec.

@)

MEMORANDUM throwing light on boundary between Ontario and Dominion Lands.
Authorities—Chisholm’s Papers.

Pages 8 and 9.—Extract from King’s Proclamation for erecting tho 4 new Gov-
ernmcentr, of Quebece, East Florida, West Florida and Grenada, 7th October, 1763.

1st. The Government of Quebec, bounded on the Labrador coast by the River
8t. John, and from thence by a line drawn from the head of that River, through the
Lake St. John 1o the south end of the Lake Nipissing; from whence the said line,
crossing the River St. Lawrence and the Lake Champlain in forty-five degrees of
north latitude, pas<es along the high lands which divide the rivers that empty them-
selves into the said St. Lawrence River from those which fall into the sea; and also
along the north coast of the Bay de Chaleurs and the coast of the Gul!f of St. Law-
rence to Cape Rosieries, and from thence, crossing the mouth of the River St.
Lawrence by the west end of the Island of Anticosti, terminates at the aforesaid
River St. John. )

2nd. The Government of East Florida, bounded to the westward by the Gulf of
Mexico and the Assalochicola River, to the northward by a line drawn from that part
-of said river, where the Catahouchee and Flint Rivers meet, to the source of St.
Mary’s river, and by the course of the said river to the Atlantic Ocean, and to the
<ast and south by the Atlantic Ocesn and the Gulf of Florida, including all the
islands within six leagues of the sea coast.

3rd. The Government of West Florida, bounded to the southward by the Gnlf of
Mexico, including all islands within six leagues of the coust, from the River Assala-
«chicola to Liake Pontehartrain to the westward by the said lake, the Luke Manrepas
and the R.ver Mississippi, to the northward by a line drawn east from that part of
the River Missixsippi which lies in thirty-one degrees of north latitude tu the River
Apalachicola or Cutopouchoe, and to tne eastward of the said river.

4th. The Government of Grenada, comprehending the island of that name,
together with the Grenadines and the Isiands of Dominica, St. Vincent aud Tobago.

Aud to the end that the open and free fishery of our subjects may be extended to
and carried on upon the coast of Labrador and the adjicen! islands, we have thought
fit, with the advice of our said Privy Council, to put all that coast from the River
St. John to Iudson’s Straits, together with the Islands of Anticosti and Madaline,
and all smal'er i~lands Iying upon the said coast, under the care and inspection of our
Governor of Newfoundland.

We have also, with the advice of our Privy Counil, thought fit to annex the
Islands of St. John and Cape Breton, or Isle Royal, with the lesser islands adjacent
thereto to our Government of Nova Scotia. )

We have also, with the advice of oar Pivy Council aforesaid, annexed to our
Province of Georgia all the lands lying between the Rivers Attamaha and St. Mary's.

Page 11.—And whereas it is just and reasonable, and essential to our interest
and the security of our colonies, that the several nations or tribes of Indians with
who_m we are connected, and who live under our protection, shonld not be molested
or disturbed in the posses-ion of such parts of our dominions and territories as not’
having been ceded to us, are reserved for them or any of them as their hanting
grounds, we do thercfore, with the advice of our Privy Council, declare it to be our
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royal will and pleasure that no Governor or Commander-in-Chicf in any of our colonies
of Quebee, Kast Florida or West Florida, do presume upon any pretence whatever, to

grant warrants of survey, or pass any patents for lands beyond the bounds of their
respective governments, as described in their commissions, as also thut no Guvernor

or Comrmander-in-Chief of our other colonies and plantations in Amcrica, do presume

for the present, und until our further pleasure be known, to grant warranis of

survey or pass patents for any lands beyond the heads or sources of any of the
rivers which fall into the Atlantic Ocean, from the west or north-west, or upon any
lands whatever, which, not having been ceded to, or purchased by us as aforesaid,
are reserved Lo the said Indians, or any of them. And we do further declare it to be-
eur royal will and pleasure for the present, as aforesaid, to reserve under our own

Bovereiguty protection and Dominion, for the use of the said Indians, all theland and
territories not included within the limits of our said three now Governments. or

within the limits of the territory granted to the Hudson’s Bay Company, as alo all the

land and territories lying to the westward of tho sources of the rivers which f.ll into the-
sea from the west and north-west, as aforesaid, and we do hereby strictly forbid, on

pain of our dirpleacure, all our loving subjects from making any purchases or settle-
ments whatever, or taking possession of any of the lands above reserved without our-
especial leave and license for that purpose first obtained.

By Mr. Robinson :—

1. What was the oceasion of your writing that report ?—Sir J. A. Macdonald.
requested me to look into the matier and malke a roport.

2. When iy it dated ?—In 1871.

By the Chairman :—

3. In your remark you seem to consider that the height of land is the southern-
boundary of the territory granted to the Merchants Adventurers ot Englaud trading
into Hudson’s Bay ?—I do." :

Inanswer to Mr. Trow :— ‘

4. Iset out with the proposition that the Quebec Act fixed the westerly boundary
of Quebec. The question, then, appeared to me to be, whether it was u due north iine
or whethe: the banks of the Mississippi were the boundaries ? ,

By Mr. DeCosmos :— "

6. Wht do you call the banks of the Mississippi >—The boundary of the river.

6. How do you find the river ?—The Mississippi, a3 shown upon the orizinal
map of Mitchell, iy the first large river westerly of the head of Lake Superior, Tiiere-.
fore, I tuke it, the present Missisaippi is that river, because that is the fiest large river
west of Luke Superior, and that was therefore the river intended in the Quebec Act.

7. 1fitis alleged that the banks of the Mississippi form the western boundary of”
the Province of Quebee, it is desirable we should have some evidence as to the lati-
tude and longitude of the banks of the Mississippi; and then, knowxiug there are
various tributaries, we require to know what tributaries constitute the Mississippi.
‘Wherc is tne real source of the Mississippi ? Can we trace it back to the source
defined by the original explorer 2—I had no diificalty in identifying it.

8. The Mississippi of to-day may be one river, and that of last century quite a
different river 2—Not so late as 1774, Jeffery's map of 1762 fixes the present Mississ--
ippi as the Mississippi of that date.

9. We know that map-makers have a fashion of guessing at locations. I was.
ooking not luter than to-day at a map that came from Col. Dennix’ office, and I saw
the head-wateis ot*a branch of the Yukon rises in Francis Lake, whereas I have the-
best evidence that Francis Lake forms one of the souices ot the Liard that falls into-
the Mackenzie. I mention thisto show how little dependence can be plact d on maps ?—
The map to which you allude was traced from a copy of the latest map ot Alaska
igsned by the Uuited States Land Department.

10. It will require to be shown that Jeffrey’s map is the one accepted at the time
of the legislation in question and on which the Orders in Council bave been based 2—-
1 think the worder is that in these remote days they should have approximated as.
mearly as they did to the geography of the country.
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By Mr. Trow :—

11. The line described in your report runs through what is now the United
Btates 7—Yes.

12. It was not merely a direct due north line from the confluence of the
Mississippi and Ohio, but a line northwardly, meaning a general divergence or bear-
ing in that direction >—The word northward may cortainly be constiued in a north-
wardly direction, but going casterly or westerly.

13. Were not those terms so used ?—That is more than 1 can say.

14. Have you not found it so in the examination of those papers?---No.

By the Chairman :— .

15. East of the Mississippi, what would be the boundary #—The height of land.
Assuming that the Mississippi was intended as the boundary to its source, and thence
a due north line to the height of land—the latter would form the westerly and
northerly boundaries of the Province of Ontario, and would take effect northerley and
easterly of where the sume is intersected by the Internatioral Boundary, a short
distance west of Lake Superior.

By Mr. Mousseau :—

16. What portions of the Hudson’s Buy territories are included in the award of
1878 7—All the territory north and west of the height of land above described—
extending to the Lake of the Woods and the Winnipeg River on the west; to the
English River, the Albany River and the shores of James’ Bay, on the north; and
bounded Ly a line drawn due north from the head of Lake Temiscaming, on the cast.

Touespay, 2nd March, 1880.
Mg. RossELL, Surveyor-General, called and examined.

By the Chairman :(—

17. Having regard to the Act of 1774, commonly known as the Quebec Act, and
looking at the different rivers and boundary lines as set down on the map recently
issued by the Government of Ontario, entitled “Map of part of North America
designed to illustrate the official reports and di~cussions relating to the boundaries of
the Province of Ontario,” where would you consider the western boundary of the
Province of Quebec, as constituted by that Act, to have been?

In interpreiing the clause of the Quebec Act, which describes the boundary, I
eonsider that there are two points of view from which the subject may be treated:
first, what the describer intended to do; second, what he has actually done.

From the limited number of posxibilitiesin this case, to select that intention which
i8 the most probable, is a matter of judgment ; what has been dono in the description
18 a matter of fact.

The effect of the description is to make the western boundary of Ontario a line
due north from the confluence of the Ohio and Mississippi Rivers.

. The word “ northward,” though seemingiy lacking in precision, is not really
indefinite, und admits of no choice in its interpretation; for, corresponding to the
assumption of any direction to one side of north, there is an equal and opposite
possibility on the other side thereof, and the two are mutually destructive. 'I'here-
fore, by exhaustive process, ‘“ northward,” taken by itself, that is, without any con-
ditioning or qualifying word or phrase, can mean nothing else than north. In the
description under consideration, it stands unconditioned and ungualified.

1t 1 were asked my opinion as to the intention of the describer, to affirm what
ke intended toda, not what he has done, I should still say that he meant due north.

When it is a question of his intent, I consider that, in endcavoring to interpret
any certain word or expression used by him, due regard should be had to his own
phraseology and use of words in the rest of the description; further, to the greater
Qr less precision of thought, indicated throughout in his dealing with the vast cir-
cumstances and conditions of the boundary described.

1
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IIad it been his intention to define the boundary as extending northward along
the bunks of the Mississippi, that idea, I have no doubt, would have beon clearly con-
veyed, for, in the several instances oczurring previously in the description, where the
samo condition had to be expressed, there is no mistiness of definition. For example,
he u-cs the words “ thence along the castern and south-eastern brundary of Lake
Erie.”  Again, the words “following the same bank;” further on, immediately
before using the word * northward,” on the application of which 8o much turns, he
employs, when speaking of the Ohio, the expression, “along the bank of the said
river, westward; " this last affirmation being one to express a similar condition, with
but a difference of direction, to that which would shave obtained had he intended to
say, “along the bank of the Mississippi northward.”

That he shonld in one sentence so clearly state the special condition under which
the boundary was to go ““ westward,” and in the very next sentence, while intending
to define an equally restrictive and equally important similar condition, should omit
to usc the least word or phrase to specify how the same boundary was to proceed
“northward,” 1 cannot conceive. I am, theretore, obliged to hold that by northward
he meant north.

18. Mr. Trow asked, whether the word “northward ” might not be held to apply to
the extension generally of the territory in a northerly direction from its southern
-boundary, throughout its entire length in an eastern and western direction ?—Such a
word can be correctly used in surveying or geographical description, to imply the
general extension in area, in any given direction from any given limit or boundary,
all along such boundary, but in the case in point, the difliculty would still remain as
to what should constitute the western limit of such general northerly extension.

19. Mr. De Cosmos asked—Am [ 10 understand that you consider the bourdary
laid down on this map (pointing to a certain line on the map of the Province of
-Ontario on the table) the western boundary of Ontario ?—1I do, if that lineis correctly
-drawn as the direct prolongation of a line due north from the confluence of the Ohie
:and Mississippi Rivers.

COMMISSIONS.
21str NoveEMBER, 1763.

James Murray, EsQuirE.—Captain-General and Governor-in-Chief of the Province of
Quebec.

“GEORGE THE THIRD, by the Grace of God, of Great Britain, France and Ireland, King,
Defender of the Faith, aud so forth.

To our trusty and well-beloved James Murray, Esquire, greeting-:

We, reposing especial trust and confidence in the prudence, courage and loyaity
-of you, the said James Murray, of Our especial grace, certain knowledge, and mere
-motion, have thought fit to constitate and appoint, and by these presents do constitute
.and appoint you, the said James Murray, to be Our Captain-General and Governor-in-
~Chief in and over Our Province of Quebec, in America; bounded on the Labrador
coust by the River St. John, and from thence by a line drawn from the head of that
river, through Lake St. John, to the south end of Lake Nipissing, from whence the
said line crossing the River St. Lawrence and the Lake Champlain in forty-five
-degrees of northern latitude, passing along the highlands which divide the rivers
that empty themselves into the said River St. Lawrence from those which fall inte
the sea; and also along the north coast of the Bay des Chaleurs and the coast of the
“Gulf of St. Lawrence to Cape Rosiers ; and from thence crossing the mouth of the
River St. Luwrence by the west end of the Island of Anticosti, terminates at the afore-
-8aid River 8t. John. '
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19t MarcH, 1764. .

James Murray, BsQuirs.— Vice Admiral, Commissary, dc., in Our Province of Quebec
and territories theieon depending.

@&zeorce THE Tairp, by the Grace of God, of Great Britain, France and Ireland, King,
Defender of the Faith, &c.

Te Our beloved James Murray, Esquire, Our Captain-General and Governor-in-Chief
in and over Our Province of Quebec, in America, greeting :

We, confiding very much in your fidelity, care and circumspection in this behalf,
do by thesc presents, which are to continue during Our pleasure only, con‘stltute and
depute you, the said James Murray, Esquire, Our Captam-Gengral and (rovernor:m-
Chief aforesaid, Our Vice-Admiral, Commissary, and Deputy in the office of Vice-
Admiralty in Our Province of Quebec aforesuid, and territories thereon depending,
and in the maritime parts of the same and thereto adjoining whatsoever, with power
of taking and receiving all and every the fees, profits, advantages, cmoluments, com-
modities and appurtenances whatsover due and belonging to the said office of Vice-
Admiral, Commissary, and Deputy, in Our said Province of Quebec, and territories
depending thereon, and maritime parts of the same and adjoining to them'whats.o»
ever, according to the ordisances and statutes of Our High Court of Admiralty in
England.

And We do bereby remit and grant unto you, the aforesaid James Murray,
Esquire, Our power and authority in and throughout Our Province of Quebec afore-
mentioned, and territories thereof, and maritime parts whatsoever of the same and
thereto adjacent, and also throughout all and every the sea-shores, public s reams,
ports, fresh water rivers, creeks and arims as well of the sea as of the rivers and
coasts whatsoever of Our said Province of Quebee, und territories dependent thereon,
and maritime parts whatsoever of the same and thercto adjacent, as well within
liberties and franchises as without.

[The expression “ Our Province of Quebec and territories thereon depending,”
or  territories depending on the same,” or ‘territories dependent thercon,” occurs
seven or ¢ight times.]

PROCLAMATION BY GENERAL GAGHE TO THE FRENCH SETTLERS IN
THE ILLINOIS, 1764.

[ Captain Stirling was despatched in 1765 by General Gage to take possession of
the posts and settlements of the French in 1llinois country, cast of the Mississippi.
Upon Lis arrival, St. Ange surrendercd Fort Chartres, and retired with the carrison
of twenty-one men and a third of the inhabitants of that settlement to St. Louis,
where he exercised the duties of commandant by the general consent of the people,
till he was superseded by the Spanish Governor, Piernes, in 1770. Upon assuming
the government of the country, Captain Stirling published the following proclamation
from General Gage, who was at this time the Commander-in-Chicf of the British
forces in North America] :—

Whereas by the pouce concluded at Paris, the tenth day of February, 1763, the
country of Illinois has been ceded to His Britannic Mujesty, and the tuking possession
of the said country of the Illinois by the troops of His Majesty, though delayed, has
been deteriined upon: We have found it good to make known to the inhabitants—

That His Majesty grants to the inhabitants of the Illinois the liberty of the
Catholic religion, as has already been granted to the subjects in Cabnada. He has
consequently given the most precise and effective orders to the end that his new
Roman Catholic subjects of the Illinois may exercise the worship of their religion.
according to the rites of the Romish Chur]ch, in the same manner as in Canada.

. . ; 3
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That His Majesty moreover agrees that the French inhabitants or others, who
have been subjocts ot the Most Christian King, m1y retire in full safety and freedom
wherever they please, even to New Ovrleans, or any part of Louisiana, although it
should happen that the Spaniards take possession of it in the name of His Catholic
Majesty, and they may sell their estates, provided it be to the subjects of His
Majesty, and transport their effects as well as their persons, without restraint upon
their emigration, under any pretence whatever, except in consequence of debts or of

-ceriminal processes.

That thoze who choose to retain the:r lands and become subjects of His Majesty,
shall enjoy the same rights and privileges, the same secarity for the persons and
effects, and the liberty of trade, as the old subjects of the King.

That they are commanded by these presents to take the oath of fidelity and
obedience to His Majesty in presence of Sieur Sterling, Captain of the Highland
Regiment, the bearer thereof, and furnished with our full powers for this purpose.

That we recommend forcibly to the inhabitants to conduct themselves like good
and faithful subjects, avoiding, by a wise and prudent demeanor, all causes ot com-
plaint against them.

That they act in concert with His Majesty’s officers, so that his troops may take
possession of all the forts, and order be kept in the country. By this means alone
they will spare His Majesty the necessity of recurring to force of arms, and will find
themselves saved from the scourge of a bloody war, and of all the evils which a
march of an army into their country would draw after it.

We direct that these presents be rea.d, published, and posted up in the usual

laces.
P Done and giveu at head-quarters, New York, signed with our hands, sealed with
-our seal at arms, and countersigned by Our Secretary, this 30th December, 1764.

THOMAS GAGE.

By His Excellency :
G. MASTURIN.

COMMISSIONS.

7rH APRIL, 1766.

“Guy CArLETON, EsQuiRE.— Lieutenant-Governor of the “ Province of Quebec in
America.”

25TH SEPTEMBER, 1766.

In Lieut.-Governor Carleton’s appointment of Francis Maseres as Attorney-
General, the attesting clause of the commission reads—

Witness Our trasty and well-beloved the Honorable Guy Carleton, Esquire, Our
Lieutenant-Governor and Commander-in-Chief in and over Our sail Province of
-Quebec, and the territories depending thereon in America, at Our Castle ot St. Lewis, in
Our City of Quebec, the twenty-fifth day of September, in the year of Qur Lord one
thousand seven hundred and sixty-six, and in the sixth year of our reign.

GUY CARLETON.

12ra ApRiL, 1768.

.81 Guy CarLETON—CCaptain-General and Governor-in-Chief of the Province of Quebec.

Our Province of Quebec, in America, bounded on the Labrador coast by the
River Saint John, and from thence by a linc drawn from the head of that river
14
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throuzh the Luke St Joha wo the south end of Lake Nipissim, from whence the vaid
line, crossing the River St. Laswrence and the Lake Champlain in forty-tive degrees
northerin latitu le, passes along the high lands which divide the rvivers that empty
themseives into the said River St. Lawrence from these which fall into the sea, and
also along the nosth coast of the Buy des Chaleurs and the coast of the Gulf of St.
Lawrence to Cape Rosiers, and from thence crossing the mouth of the River St.
Lawrence by the west end of the Island of Anticosti, terminates at the aforesaid
River of St. John. together with all the rights, members and appurtenances whatsoever

thereto bulonging.

THE QUEBEC ACT, 1774.

AN ACT FOR MAKING MORE EFFECTUAL PROVISION FOR THE GOVERNMENT OF THE
PRrOVINCE OF QUEBEC IN NORTH AMERICA.

Whereas His Majesty, by His Royal Proclamation bearing date the scventh day
«of October, in the third year of His reign, tnought fit to declare the provisions which
have been made in respect to certain countries, territories;, and islands in Ameriea,
ceded to iis Majesty by thedefinite Treaty of Peace concluded at Puris on the tenth
day of February, one thousand seven hundred and sixty-three; and whereas by the
arrangements mu e by the said Royal Proclamation, a very large extent of country,
within which there were several eolonies and settlemnents of the subjects of France,
who cluimed to remain therein under the faith of the said Treaty, was left without
any provision being made for the administration of civil government therein; and
certain parts of the territory of Canada, where sedentary fisheries had been established
and carried on by the subjects of Irance, inhabitants of the said Province of Canada,
under grants and concessions from the Government thereof, were annexed to the
Government of Newfoundland, and thereby subject to regulations inconsistent with
the nature of such fisheries: May it therefore please Your Most Excellent Majesty,
that it may be cnacted, and be it enacted by the King’s Most Excellent Majesty, by
and with the advice and consent of the Lords Spiritual and Temporal, and Commons,
in t1is present Parliament assembled, and by the authority of the same.

That all the territories, islands and countries in North America, belonging to the
Crown of Great Britain, bounded on the south by a line from the Bay of Chaleurs,
along the high lands which divide the rivers that empty themselves into the River
St. Lawrence from those which fall into the sea, to a point in forty-five
degvees northern latitude, on the eastern bank of the River Connecticut, keeping the
same latitude directly west, through the Lake Champlain, until, in the same latitude,
it meets the River St. Lawrence ; from thence up the eastern bank of the said river to
the Lake Ontario ; thence through the Lake Ontario and the river commonly called
Niagara; and thence along by the eastern and south-eastern bank of Lake Erie,
following the said bank until the same shall be intersected by the northern boundary
granted by the charter of of the Province of Pennsylvania, in case the same shall be
=0 intersected ; and from thence along the said northern and western boundaries of
tho kaid Province, until the said western boundary strike the Ohio; but in case the
said pank of the said lake shall not be found to be so intersected, then following the
said bank until it shall arvive at that point of the said bank which shall be nearest to
the north-western angle of the said Province of Pennsylvania; and thence, by a right
line. to the said north-western angle of the said Province; and thence along the
western boundary of the said Province until it strike the River Ohio; and along the
bank ot the raid river, westward, to the banks of the Mississippi, and northward tothe
Southern boundary of the territory gramted to the Merchants Adventurers of England,
trading to Hudson’s Bay’; and also all smch territories, islands and countries, whieh
have, since the tenth day of February, one thousand seven hundred and sixty-three,
been made purt of the Governmeut of Newfoundland, be,and they are hereby, during
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His Mujosty's pleasure, annexed to, and made part and parcol of the Province of
Quebec as created and established by the said Royal Proclamation of the seventh day
of October, one thousand seven hundred and sixty-three.

[Other scctions omitted as not affecting the question. ]

COMMISSIONS.
27tH DECEMBER, 1774,
81z Guy CArRLETON—Captain-General and Governor-in-Chief of the Proviuce of Quebec..

And further know you, that we, reposing especial trust and confidence in the
prudence, courage and loyalty of you, the said Guy Carleton, of our e<pecial grace,
certain knowledge, and mere motion, have thought fit to constitute and appoint you,
the said Guy Carleton, to be our Captain-General and Governor-in-Chicf in and over
our Province of Quebee, in America, comprehending all our territories, islands and
countries in North America, bounded on the south by a line from the Bay of Chaleurs,
along the high lands which divide the rivers that empty themselves into the River
St. Lawrence from those which fall into the sea, to a point in forty-five degreos of”
northern latitude, on the eastern bank of the River Connecticut, keeping the same
latitude directly west, through the Lake Champlain, until in the samc Iztitude, it
meets with the River Saint Lawrence; from thence up the eastern bank of the said
river to the Lake Ouatario, thence through the Lake Ontario, and the river commonly
called Niagara, and thence along by the eastern and south eastern bank of Lake
Erie, fotlowing the said bank until the same shall be interseeted by the northern
boundary granted by the charter of the Province of Pennsylvania, in case the same
shall be so intersected, and from thence along the said northern and western bounid-
aries of the said Province, untit the said western boundary strikes the Ohio; but in case
the bank of the suid lake shall not be found to be so intersected, then following the said
bank until it shall arrive at that point of the said bank which shall be nearest to the
north-weetern angle of the said Province of Pennsylvania, and thence by a right
line to the =s«aid north-western angle of the said Province, and thence
along the western bound.ry ot the said Province until it strikes the River Ohio, and
along the bank of the said river wcestward to the banks of the Mississippi, and
northward along the eastern bunk of the said river to the southern boundary of the
territory granted to the Merchant Adventurers of England trading to Hudson’s
Bay ; and also all such territories, islands and countries which have, since the tenth day
of February, one thousand seven hundred and. sixty-three, been made part of the:
Government of Newfoundland as aforesaid, together with all®the rights, members and
appurtenances whatsoever thereunto belonging.

17tH APprIL, 1775.
Eowarp Ansorr, Esquire— Lieutenant. Governor and Superintendent of St. Vincenne-

GEoRGE THE THIRD, by the Grace of God, of Great Britain, France and Ireland, King,
Defender of the Jaith, &c. -

To our trusty and well-beloved Edward Abbott, Esquire, greeting :

We, reposing especial trust and confidence in your loyalty, integrity and ability,
do, by these presents, constitute you and appoint you to be Lieutenant-Governor and
Superintendent of the post established upon the River Wabache, heretofore called St.
Vincenne, in our Province of Quebec, in' America, to have, hold, exercise, and enjoy
the same from and after the first day of May next, during our pleasure, with all the
rights,] privileges, profits and perquisites 1o the same belonging or appertaining,
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and you are to obey such orders and directions as you shall from time to time receive
from our Captain-General and Governor-in-Chief of our Province of’ Quebec, or from
the Licutenant-Governor or Commander-in-Chief of our said Province for the time
being.

1271 SEPTEMRER,. 1777,

Siz Freveriexk HavvmiaNp —Captain-Greneral and Governor-in-Chief of the Province of
Quebee.

[This Commission contains Boundary Line desceiptions similar to that of 27th
December, 1774, ]

THE DEFINITIVE TREATY OF PEACE AND FRIENDS HIP.

Berwee~Ny His BRITANNIC MAJESTY AND THE UNITED STATES OF AMERICA. SIGNED
AT PARIS, THE 3RD OF SEPTEMBER, 1783.

(Extracts.)

ArrvicLE I.—His Britannic Majesty acknowledges the said United States, viz. :
New Hampshire, Massachusets Bay, Rhode Island, and Providence Plantations,
Connecticut, New York, New Jersey, Pennsylvania, Deleware, Maryland, Virginia,
North Caroling, South Carolina, and Georgia, to be free, sovereign, and independent
States; that ho treats with them as such, and for himself, his heirs and successors,
relinquishes all claims to the government, propriety, and territorial rights of the
same, and every part thereof.

ArticLE IL.—And that all disputes which might arise in future on the subject of
the boundaries of the said United States may be prevented, it is hereby agreed and
declared, that the following are and shall be their boundaries, viz., from the north-
west angle of Nova Scotia, viz., that angle which is formed by a line drawn due
north, from the source of St. Croix River to the highlands, along the highlands which
divide those rivers that empty themselves in the River St. Lawrence, from those
which fall into the Atlantic Ocean, to the north-westernmost head of Connecticut
River; thence down along the middle of that river to the forty-fifth degree of north
latitude ; from thence by a line duc west on said latitude until it strikes the River
Iroquois or Cataraquy ; thence along the middle of said river into Lake Ontario,
through the middle of said lake until it strikes the communication by water between
that lake and Lake Erie; thence along the middle of said communication into Lake
Erie; through the middle of said lake, until it arrives at the water communication
between that lake and Lake Huron ; thence along the middle of said water communi-
cation into the Lake Huron; thence through the middle of said lake to the water
communication between that lake and Lake Superior; thence through Lake
Superior, northward of the isles Royal and Phelippeanx, to the Long Lake; thence
through the middle of said Long Lake, and the water communication between it and
the Lake of the Woods, to the said Lake of the Woods ; thence through the said lake
to the most north-western point thereof, and from thence on a due west course to the

tiver Mississippi ; thence by a line to be drawn along the middle of the said River
Mississippi until it shall intersect the northcrnmost part of the thirty-first degree of
north latitude. South by a line to be drawn due east from the determination of the
line last mentioned in the latitude of thirty-onc degrees north of the equator, to the
middle of the River Apalachicola or Catahouche; thence along the middle thereof to
1t8 junction with the Flint River ; theuce straight to the head of St. Mary’s River,
and thelnceodown along the middle of St. Mary’s River to the Atlantic Ocean. East
-2 17 R
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by a line to be drawn along the middle of the River St. Croix, from its mouth in the
Bay of Fandy to its source, and from its source directly north to the aforesaid high-
Jands, which divide the rivers that fall into the Atlantic Ocean from those-which fall
in the River St. Lawrence ; comprehending all islands within twenty leagues of any
part of the shores of the United States, and lying between lines to be drawn due east
from the points where the aforesaid boundaries between Nova Scotia on the one part,
and east Florida on the other, shall respectively touch the Bay of Fundy and the
Atlantic Ocean ; excepting such islands as now are, or heretofore have been, within
the limits of the said Province of Nova Scotia.

22xp Aprin, 1786.

Sir Guy Carieton, K.B. [afterwards Lord Dorchester]—Captain-General and Gover-
nor-in-Chief of the Province of Quebec.

And further know ye that we, reposing especial trust and confidence in the
prudence, courage and loyalty of you, the said Sir Guy Carleton, of our especial
grace, certain knowledge and mere motion, have thought fit to appoint you, the said
Sir Guy Carleton, to be our Captain-General and Governor-in-Chief in and over our
Province of Quebec, in America, comprehending all our Territories, 1slands, and
Countries in North America, bounded on the south by a line from the Bay of Chaleurs,
along the high lands which divide the rivers that empty themselves into the River
St. Lawrence from those which fall into the Atlantic Ocean, to the north-westmost
head of Connecticut River; thence down along the middle of that river to the foriy-
fifth degree of north latitude; from thence by a line due west on said latitude until it
strikes the River Iroquois or Cataraqui; thence along the middle of the said river into
Lake Ontario; through the middle of said lake until it strikes the communication by
water between that lake and Lake Erie; through the middle of said lake until it
arrives at the water communication between that lake and Lake Huron ; thence alonyg
the middle of said water communication into the Liake Huron; thence through the
middle of said lake to the water communication between that lake and Lake Superior,
thence through Lake Superior northward of the Isles Royal and Phillipeaux to the
Long Lake; thence through the middle of said Long Lake and the water communica-
tion between it and the Lake of the Woods to the eaid Lake of the Woods; thence
through the said lake to the most north-western point thereof, and from thence on a
due west course to the River Mississippi; and northward to the southern boundary
of the territory granted to the Merchants Adventurers of England, trading to
Hudson’s Bay ; and also all such Territories, Islands, and Countries which have, since
the tenth of February, one thousand seven hundred and sixty-three, been made part
of the Government of Newfoundland, together with all the rights, members and
appurtenances whatsoever thereunto belonging.

THE CONSTITUTIONAL ACT, 1791.

AN ACT TO REPEAL CERTAIN PARTS OF AN ACT PASSED IN THE FOURTEENTH YEAR OF
Her MAJESTY'S REIGN, ENTITLED AN ACT FOR MAKING MORE EFFECTUAL PROVISION
¥OR THE GOVERNMENT OF THE PROVINCE OF QUEBEC, IN NORTH AMERICA; ANP
TO MAKE FURTHER PROVISION FOR THE GOVERNMENT OF THE 8AID PROVINCE.

Whereas an Act was passed in the fourteenth year of the reign of His present
Majesty, entitled “ An Act for making more effectual provision for the Government
of the Province of Quebec, in North America,” and whereas the said Act is in many
respects inapplicable to the presont condition and circumstances of the said Province;
and whereas it is expedient aud pecessary that further provision should now be made
for the good government and prosperity thereof, may it therefore please your most
Excellent Majesty that it mayjbe enacted, and be it enacted hy the King’s most
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Excellent Majesty, by and with the advice and consent of the Lords Spiritual and
Temporal, and Commons, in this present Parliament agsembled and by the authority
of the same, that so much of the said Act as in any manner relates tothe appointment
of a Council for the affairs of the said Province of Quebec, or to the power given by
the said Act to the said Council, or to the major part of them, to make ordinances for
the peace, welfure, and good government of the said Province, with the consent of
His Majesty’s Governor, Lieutenant-Governor, or Commander-in-Chief for the time
being, shall be and the same is hereby repealed. ~

1I. And whereas His Majesty has been pleased to signify, by his message to both
ITouses of Parliament, his royal intention to divide his Province of Quebec into two
separate Provinces, to be called the Province of Upper Canada and the Province of
Lower Canada ; be it enacted by the authority aforesaid, that there shall be within
each of the said Provinces respectively, a Legislative Council, and an Assembly;to be
severally composed and ccnstituted in the manner hereinafter described ; and that in
each of the said Provinces respective!y, His Majesty, his heirs or successors, shall
have power, during the continuance of this Act, by and with the advice and consent
of the Legislative Council and Assembly of such Provinces respectively, to mako
laws for the peace, welfare and good government thereof, such laws not being
repugnant to this Act; and that all such laws, being passel by the Legislative
Council and Assembly of either of the said Provinces respectively, and assented to by
His Majesty, his heirs or successors, or assented to in His Majesty’s name, by such
person as His Majesty, his heirs or successors, shall from time to time appoint to be
the Governor or Lieutenant-Governor of such Province, or by such person as His
Majesty, his heirs or successors, shall from time to time appoint to administer the
‘Government within the same, shall be, and the same are hereby declared to be, by
virtue of and under the authority of this Act, valid and binding to all intents and
purposes whatever, within the Province in which the same shall have been so passed.

[The other guestions omitted as not affecting the question.]

ORDER IN COUNCIL, 2418 AUGUST, 1791, FOR THE DIVISION OF THE
PROYINCE OF QUEBEC INTO THE PROVINCES OF UPPER AND
LOWER CANADA,

(Copy obtained by the Government of Ontario from the Public Records Office, London.)
Ar mHE CoUnT AT ST. JAMES', THE 24TH OF AUgUSsT, 1791.
PRESENT :

The King’s Most Excellent Majesty in Council.

Whereas there was this day read at the Board a Report from the Right Ionble.
“he Lords of the Committee of Council, dated the 19th of this instant, in the words
iollowing, viz, :—
s Your Majesty having been pleased by Your Order in Council, bearing date the
. 17th of this instant, to refer unto this Committee, a letter from the Right Honble.
“Hemjy Dundas, one of your Majesty’s Principal Secretaries of State, to the Lord
gres‘ldent of the Council, transmitting a printed copy of an Act passed in the last
“ Session of Parliainent, entitled an Act to repeal certain parts of an Act passed in
“ the fourteenth year of His Majesty’s reign, entitled An Act for making more effec-
:( tual provision for the Government of the Province of Quebee, in North America,
. and to malke further provision for the Govornment of the said Province; and also
.. Sopy of a Paper presented to Parliament previous to the passing of the said Act,
. describing the line proposed to be drawn for dividing the Province of Quebec into
two sfpafgte Provinces, agreeable to Your Majesty’s royal intention, signified by
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“ message to both Houses of Parliament, to be called the Province o Upper Canada,
“and the Province of Lower Canada; and stating that by scc. 48 of the said Act,
‘it is provided that by reason of the distance of the said Provinces from this country,
“and of the change to be made by the said Act in the Government thereof, it may be
“necessary that there should be some interval of time between the notification ot the
“said Act to the said Provinces respectively, and the day of its commencement with-
“ in the said Provinces respectively, and that it should be lawful for Your Majesty,
“ with the advice of your Privy Council, to fix and declare, or to authorize the Gov-
 ernor or Licutenant-Governor of the Provinee of Quebee, or the person adminster-
** ing the Government there, to fix and declare the day of the commencement of the said
« Act within the said Provinces respectively, provided that such day shall not be later
“ than the thirty-first day of December, one thousand seven hundred and ninety-one ;
“ the Lords of the Committee, in obedicnce to Your Majesty's said Order of Reference,
¢ this day took the said letter into their consideration, together with the Act of Par-
“ liament therein referred to, and likewise copy of the said paper describing the line
¢ proposed to be drawn for separating the Provinee of Upper Canada and the Pro-
“ vince of Lower Canada; and their Lordships do thereupon agree humbly to report
“ as their opinion to Your Majesty, that it may be advisable for Your Majesty, by
“ Your Order in Council, to divide the Province of Quebec into two distinct Provinces,
“ by separating the Province of Upper Canada and Province of Lower Canada, accord-
“ ing to the said line of division described in the said paper; and the Lords of the
“ Committee are further of opinion that it may be advisable for Your Majesty, by
“ warrant under Your Royal Sign Manual, to authorize the Governor or Lieutenant-
“ Governor of the Province of Quebec, or the person administering the Government
¢ there, to fix and declare such day for the commencement of the said before-men-
“ tioned Act, within the said two Provinces of Upper and Lower Canada respectively,
“ as the Governor or Lieutenant Governor of the Province of Quebec, or the person
“ administering the Government there, shall judge most advisable ; provided that such
¢ day shall not be later than the thirty-first duy of December in the present year, one
“ thousand seven hundred and ninety-one.”

His Majesty this day took the said Report into His Royal consideration, and
approving of what is therein proposed, was pleased, by and with the advice of His
Privy Council, to order that the Province of Quebec be divided into two distinct Pro-
vinces, to be called the Province of Upper Canada and the Province of Lower Canada,
by separating the said two Provinces, according to the line of division inserted in said
Order. And His Majesty is hereby further pleased to order that the Rt. Hon, Ilenry
Dundas, one of His Majesty’s principal Secretaries of State, do prepare a warrant to
be passed under His Majesty’s Royal Sign Manual, to authorize the Governor or Lieu-
tenant-Governor of the Province of Quebec, or the person administering the Govern-
ment there, to fix and declare such day as they shall judge most advisable, for the
commencement, within the Province of Upper Canada and the Province of Lower
Canada respectively, of the said Act passed in the last Session of Parliament, entitled
‘““ An Act 1o repeal certain parts of an Act passed in the fourtecnth year of His
“ Majesty’s reign, intituled An Act for making more effectual provision for the Gov-
‘“ ernment of the Province of Quebee, in North America, and to make further provi-
¢ sion for the Government of said Province ;7 provided that such day, so to be fixed
and declared for the commencement of the said Act, within the said two Provinces
respectively, shall not be later than the thirty-first day of December, onc thousand
seven hundred and ninety-one.

STEPH. COTTRELL.
Endorsed,
Order in Council,
24th August, 1791,

Ordering the division of the Province of Quebec into two
Provinces, to be called the Province of Upper Canada
and the Province of Lower Canada.
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COMMISSIONS.

12TH SEPTEMBER. 17901,

Gry, Loro Davcuester— Captam-Genral and Governor-in-Chief of the Provinces of
) g )
Upper Canada aud Lower Capadi.

Greeting :

‘Whereas, We did by Our Letters Patent, under Our Great Scal of Great Britain,
bearing date the twenty-sccond day of April, in the twenty-sixth year of Our Reign,
constitute arnd appoint you, Guy, Lord Dorchester [then Sir Guy Carleton], to be our
Captain-General and Governor-in-Chief in and over our Province of Quebec in
America, comprehending all Our Territories, Islands and Countries in North America
then bounded as in Our said recited Letters Patent was mentioned and expressed.

Now Know Ye, that we have revoked, determined, and by these presents do re-
voke and determine, the said recited Letters Patent, and cvery clause, article or
ihing therein contained.

And wheress, we have thought fit by Our order, made in Our Privy Council on
the nineteenth day of August, one thousand seven hundred and ninety-one, to divide
Our said Province of Quebec into two separate Provinces, to be called the Province
of Upper Canada and the Province of Lower Canada, by a line to commence at a stone
houndary on the north bank of the Liake St. Francis at the Cove west of the Pointe
an Baudet, in the limit between the Township of Lancaster and the Seigneurie of New
Longueuil, running along the said limit to the direction of north thirty-four degrees
west of the westermost angle of the said Seigneurie of New Longueuil; thence along
tho vorth-westorn boundary of the Seigneurie of Vaudreuil, running north twenty-five
degrees cast, until it strikes the Ottawas River, to ascend the said river into the Lake
Temmiscanning, and from the head of the said lake by a line drawn due north until
it strikes the boundary line of Hudsor’s Bay; the Province of Upper Canada to com-
prehend all such lands, territories and islands lying to the westward of the said line
of division, as were part of Our said Province of Quebee, and the Province of Lower
Canada to compreheud all such lands, territorics and islands lying to the eastward of
the said line of division, as were part of Our said Province of Quebec.

And whereas, by an Act passed in the present year of Our reign, intituled “An
 Act to repeal certain parts of an Act passed in thefourteenth year of His Majosty’s
“ reign, intituled ¢ An Act for making more effectual provision for the Government
*¢of Quebee, in North America, and to make further provision for the Government
“‘of the said Province,’” further provision is hereby made for the good Government
and prosperity of our said Provinces of Upper and Lower Canada.
~ Further Know Ye, that we, reposing especial trust and confidence in the pru-
dence, courage and loyalty of you, the said Guy, Lord Dorchester, of Our special
“race, certain knowledge and mere motion, have thought fit to coustitute and appoint
You, the said Guy, Lord Dorchester, to be Our Captain-General and GGovernor-in-Chief
of Qur said Province of Upper Canada, and of Our said Province of Lower Canada,
tespectively, bounded as hereinbefore described.

Extracr from His Majesty’s Instructions to His Excellency Lord Dorchestor, dated
at St. James’, the 16th September, 1791, viz :—
. 1st. With these Our instructions, you will receive Our Commission under Our
‘fl‘éat Seal of Great Britain, constituting you Our Captain-General and Governor-in-
Chief in and over Qur Provinces of Upper Canada and Lower Canada, bounded as in
our said Commission is particularly expressed. In the execution, therefore, of so much
}-‘f the Office and Trust we have reposed in you, as relates to Our Province of Lower
Canada, you are to take upon you the Administration of the Government of the said
21
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Province and to do and execute all things belonging to your command, according to
the several powers and authorities of Our said Commission under Our Great Seal of
Great Britain, and of the Act passed in the present year of Our Reign therein
recited, and of these Our instructions fo you, and according to such further Powers
and Instructions as you shall at any time hereafter receive under Our Signet and
Sign Manuals or by Our order in Our Privy Couneil.

2nd. And you are with all due solemnity, before the Members of Our Exccutive
Council, to cause Our said Commission to be read and published, which being done, you
shall then take, and also administer to each of the Members of Our said Exceutive
Council, the oaths mentioned in an Act passed in the first year of His late Majesty
King George the First,

PROCLAMATION OF 18ra NOVEMBER, 1701,

DECLARING WHEN THE CONSTITUTIONAL ACT SHALL HAVE EFPECT IN THE PROVINCES
ofF UrrEr AND LowgRr Canabpa.

ALTRED CLARKE:

GEorRGE THE THIRD, by the Grace of God, of Great Britain, France and Iveland, King,
Defender of the Faith, and so forth.

To all our loving subjects whom these presents may concern, greeting :

Whereas we have thought fit, by and with the advice of our Privy Council, by
Our Order in Council, dated in the month of Angust last, to order that our Province
of Quebec should be divided into two distinct Provinces, to be called the Province of
Upper Canada and the Province of Lower Canada, by separating the said two Pro-
vinces according to the following line of division, viz:—“To commence at a stone
boundary on the north bank of the St. Francis, at the Cove west of the Pointe au
Baudet, in the limit between the Township of Lancaster and the Seigneurie of New
Longueuil, running along the said limit in the direction of north thirty-four degrees
of west to the westernmost boundary of the Seigneurie of New Longueuil ; thence
along the north-western boundary of the Seigneurie of Vaudreuil, ranning north
twenty-five degrees east until it strikes the Ottawa River, to ascend thesaid river
into the Lake Temiscaming, and from the head of the said lake by a line drawn due
north until it strikes the boundary line of Hudson's Bay, including all the territory
to the westward and southward of the said line to the utmost extent of the country
commonly called or known by the name of Canada.

FURTHER BOUNDARY DESCRIPTIONS IN ENGLISH COMMISSIONS,
1744, 1835-9.

Sth Juxg, 1794,
Hexry CaLpweLL, EsQuire, —Receiver-Geeneral of the Prorince of Lawer Canada.

Whereas we thought fit, by an Order made in our Privy Ccuncil on the nine-
teenth day of Aungust, one thousand scven hundred and ninety-one, to divide our Pro-
vince of Quebec into separate Provinces, to be called the Province of Upper Canada
and the Province of Lower Canada, by a lino to commence at a stone boundary on
the north bank of Lake St. Francis, at the Cove west of Pointe au Baudet, in the
limit between the Township of Lancaster and the Seigneurie of New Longueuil, running
along thesaid limit in the direction of north, thirty-four degrees wost, to the western-
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most angle of the said Seigneurie of New Longueuil ; thence along the north-western
boundary of the Seigneurie of Vaudreuil, running north twenty-five degrees east,
until it strikes the Ottawa River, to ascend the said river into the Liake Temiscaming,
and from the head of the said lake, by a line drawn due north until it strikes the
boundary line of Hudson’s Bay ; the Province of Upper Canada to comprebend all
such lands, territories and islands Iying to the westward ot the said line of division as
were part of our said Province of Quebec; and the Province of Lower Canada to com-
prebend all such lands, territories and islabds lying to the eastwaid of the said line
of division as were part of our said Province of Quebec.

15th DECEMBER, 179G,

Roverr Prescorr, Esquire—Captain-General and Governor-in-Chief of the Drovinces
of Upper and Lower Canada.

“0Of Our Province of Upper Canada and of Oar Province of Lower Canada, re-
spectively, bounded by a line to commence at astone boundary on the north bank of
the Lake St. Francis, at the Cove west of Pointe au Baudet, in the limit between the
Township of Lancaster and the Seigneurie of New Longueuil, running along the
said limit in the diroction of north, thirty-four degrees west, to the westernmos:
angle of the said Seigneurie of New Longueuil, thence along the north-western
boundary of the Seigneurie of Vaudrenil, running north twenty-five degrees east,
until it strikes the Ottawas River, to ascend the said river into the Lake Temisca-
ming, and from the head of the said lake by a line drawn due north until it strikes
the bomundary line of Hudson’s Bay- ~the Province of Upper Canada 1o comprehend
all such lands, territories snd islands lying tothe westward of the said line of division
as were partl of Our Province of Quebec; and the Province of Lower Canada to com-
prehend all such lands, territories and islands lying to the eastward of the said line of
division as were part of Our said Province of Quebec.

[ The following nine Commissions contain Boundary Line descriptions similar to
that of 15th December, 1796.]

29tH Aveust, 1807.

Sir James Hexry Crate.—Caplain-General and Governor-in-Chief of the Province of
Upper and Lower Canada.

21st OCTOBER, 1811,

SIR GEORGE PREVOST.~Captain-General and Governor-in-Chief of the Povinces of Upper
and Lower Canada.

2872 DeEcEMBER, 1814.

GorRDON Droymown, ErQUIRE.—Administrator of the Government of the . Province of
Upper and Lower Canada.

25TH MaRCH, 1816.

SR Jonx Coare SHERBROOKE.—Captain-General and Governor-in-Chief of the Provinces
of Upper and Lower Canad...
23
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8rH May, 1818

Cuartes, Duwe or RienMoxn.— Cuptain-General and Governor-in-Chief of the Provinces
of Upper and Lower Canada.

121H Arrirn, 1820,

Grorcr, Lart ov Davwousie.—Captain-General and Governor-in-Chief of the Provinces
of Upper and Lower Canada,

24t NoveEMBER. 1831).

Marraew, Lok AYLMER.—Captain-General and Governor-in-Clief of the Provinces of
Upper and  Lowcer Canadi,

25th NoveEuser, 1830

Marroew, Lors Ayovgr.— Captain-General and EGovernor-in-Chier of the Provinces of
Upper and Lower Cl unada.

Ist Jeny, 1335.

Arcnrsarp. Eari o Gosvorve—Cuptain-General and Governor-in-Cheer of the Pio-
vinees or Upper and Lower Canada,

30th Mawen, 1835,

Jonx Grorae, Farn ov Dornas.—Cuptain-Gleneral and Governor-in-Chief or the Pro-
vinces of Upper and  Lower Canada.

Our said Provinee of Lower Canada; the said Province being bounded by the
adjacent Province of Upper Canada, and the boundary line between the said
Provinces commencing at a stone bound.u’) on the north bank of Lake St. Francis,
at the Cove west of the Point au Baudet, in the limit between the Township of Lan.
caster and the Seigneurie of New Lr)nmmml running along the said limit in the
direction of north, thirty-four degrecs we~t 1o the westernmost angle of the said
Seigneurie of New Longueuil ; ‘thence along the north-western boundary of the
bclgneune of Vaudreuil, running north, 1went) five degrees east, until it strikes the
Ottuwas River, to ascend the said river into the Lake Temhcammv and which said
Provined of Lower Canada is also bounded by a line drawn due nor th from the head
of the said lake until it strikes the shore of Iludson’s Bay.
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30t MarcH, 1838.

Jonx Georci, Earn or Doraas.—Captain-General and (Gocernor-in-Chief or the Pro-
vince of Upper Canada.

Qur vaid Province of Upper Cannda; the said Provinee being bounded on the
cast by the line dividing that Province from Lower Canada, beginning at a stone
boundary on the north bank of the Lake St. Francis, at the Cove wost of the Point
:n Baundét in the limit between the Township of Liancaster and the Seigneurie of New
Longeuil, running along the said limit in the dircction of north, thirty-four degrees
west Lo the westernmost angle of the said Seigneurie of New Longueuil, thence along
the north-western boundary of the Seiguenrie of Vaudreuil, ranning north twenty-five
degrees east until it strikes the Ottawa River, to ascend the said river inlo the Lako
Temiscaming, the said Province of Upper Canada being also bounded by a hine
drawn due north from the head of the said lake until it reaches the shore of Hudson’s
Bay; the said Province of Upper Canada beirg bounded on the south, beginning at
the said stone boundary between Lancaster and Longueuil, by the Lake St. Francis,
the River St. Lawrence, the Lake of the Thousand Islands, Liake Ontario, the River
Niagara, which falls into the Lake Erie, and along the middle of that lake on the
west by the channel of Detroit, Lake St. Clair, up tne River St. Clair, Lake Huron,
the west sbore of Drummond tsland, that of 8t. Joseph and Sugar Island, thence into
Take Superior.

131 DECEMBER, 1838,

St Jons ConvonNe.—aprain-General and Governor-in-Chiey of the Province of
Upper Canada.

Our Captain-General and Governor-in-Chief in and over Our said Provinee of
Upper Canada, the said Province being bounded on the east by the line dividing that
Province from Lowcer Canada, beginning at a stone boundary on the north bank of
the Lake St. Francis, at the Cove west of the Point au Baudet, in the limit between
the Township of Lancaster and the Seigncurie of New Longueuil, running along the
said limit in the direction of north 34 degrees west to the westernmost angle of the
said Seigneurie of New Longucuil, thence along the north-western boundary of the
Scigneurie of Vaadreuil running north 23 degrees east, until it strikes the Ottawa
River, to ascend the said river into the Lake Temiscaming; the said Province of
Upper Canada being also bounded by a line drawn due north from the head of the
said lake until it reaches the shore of Hudson’s Bay ; the said Province of Upper
Canada being bounded on the south, beginning at the said stone boundary botweon
Lancaster and New Longueuil, by the Lake St. Francis, the River St. Lawrence, tho
Lake of the Thousand Islands, Lake Ontario, the River Niagara, which falls into
Lalke Rric, and along the midils of that lake; on the wost by the channel of De-
troit, Lake St. Clair, up the River St. Clair, Lake Huron, the west shore of Drum-
mond Island, thet of Saint Joseph and Sugar Island, thence into lake Superior,

[ The following Commission contains Boundary Line descriptions similar to 30th
Maren, 1838.)

6TH SEPTEMBER, 18:9.

CAarLEs Povnerr Tmowson, Esquire—Cuptain-General and Governor-in Chief of the
Piovince of Lower Canada.
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29t Avaust, 1840.

CHARLES, BARON SypeNsan.—Cuptain-General and Grocernor-in-Chief of the Procince
of Canada.

Our Province of Canada, comprising Upper Canada and Lower Canada, the
former being bounded on the east by a line dividing it from Lower Canada, com-
mencing at a stone boundary on the north bank of Lake St. Francis, at the Cove
west of the Point au Beaudet, in the limit between the Township of Lancaster and
the Scigneurie of New Longueuil, running along the said limit in the dircction of north
34 degrees west to the westernmost angle of the said Seigneurie of Vandreuil, running
north 25 degrees east until it strikes the Ottawa River, to ascend the said river into
the Lake Temizcaming, by a line drawn due north from the head of the said lake
until it reaches the shore of Hudson’s Bay ; and being bounded on the south, begin-
ning at the said stone boundary between Lancaster and Lorgueuil, by the Lake St.
Francis, the River St. Lawrence. the Lake of the Thousand Islands, Lake Ontario,
the River Niagara, which falls (leads) into Lake Erie, and along the middle of that
lnke; on the west by the Channel of Detroit, Lake St. Clair, up the River Sains
Clair, Lake Huron, the west shore of Drummond Island, that of St. joseph and
Sugar [siand, thence into Lake Superior.

[The two tollowing Commissions contain Boundary Line deseriptions similar to
that of 2 1th Aaguat, 1€40.] ’

" 2471 Fepruary, 1843.

Sik Cuarres Tugseinvs MeTcaLrE.—Cuptain-General and Governor-in-Clief w7 the
Procince of Canada.

10t March, 1846.

Cuarnis Merray, Bann Carncart.—Captain-General and (Gtovernor-in-Clief of the
Province of Canada.

1st OCTOBER, 1S1ih.

James, Exri or Eraiy avn KiNcaroiNe.— Captain-General and (orernor-in Clief of
the Province of Canada.

Our said Province of Canalda, comprising Upper Canada and Lower Canada. the
former being boundrd on the cast by the line dividing it irom Lower Canada, com-
mencing at a stone boundary on the north bank of the Lake St. Francis, at the Cove
west of the Pointe au Beaundet. in the limit between the Township of Lancaster and
the Scigneurie of New Linongueuil. running along the said limit in the direction of
north 34 degrees west, 10 the westernmost angle of the said Seigneurie of New
Longueuil, thence along the north-western boundary of the Seigrearie of Vaudreuil,
rununing north 25 degrees east until it strikes the Ottawa River, to ascend the said
river into the Lake Temiscaming. by a line drawn due north from the head of the
said lake unul it reaches the shore of Hudson’s Bay; and Dbeing bounded oun the
routh, beginning at the said stone boundary between Lancaster and Longuecuii, by
the Lake St. Francis, the River St. Lawrence, the Luke of the Taousand Islands
liake Ountario, the River Ningara, Lake Erie, and along the middle of that lake: or’x
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the west, by the Channel of Deiroit, Lake St. Clair, up the River St. Clair, Luice
Huron, the west shore of Drummond Island, that of St. Joseph and Sugar Islaud,
thence into Lake Superior. The said Province of Lower Canada being bounded by
the adjacent Province of Upper Canada, and the boundary line between the said twe
Provinces, commeuncing at a stone boundary on the north bank of the Lake St
Francis, at the Cove west of the Pointe au Beaudet, in the limit between the Town-
ship of Lancaster and the Scigneurie of New Longueuil, running along the said limit
in the direction of north 34 degrees west, to the westernmost angle of the suid
Seigneurie of New Longueuil, thenco along the north-western boundary of the
Seigneurie of Vaudreuil, running north 25 degrees east until it strilies the Ottawa
River, to ascend the said river into the Lake Temiscaming ; and whichsaid Provines
of Liower Cuanada is also bounded by a line drawn due north from the head of the
said lake until it strikes the shore of the Hudson’s Bay.

[The Commissions of Captains General and Governors-in-Chief, ete., subseqguenis
to that of the Earl of Elgin and Kincardine, Ist October, 1845, contain no boundary
line descriptions.]

WebNESDAY, 3l March, 1880,
The Committee met.

Hon. Mr. MiLLs was called.  On being asked to make a statement or resumé of
the case, he replied that he had no statement to make beyond that which he had
made in his reports. He had no further facts to disclose and believed the Committee
was in possession of his views.

By Mr. DeCosmos : —

20. It is desirable to hear Mr. Mills on this point, namely, where is the western
boundary of Ontario?—Well, before the award was made that was a matter of
Judgment.

21. Judgment belongs to almost everything a man can do. Instead of the Com-
mittee being obliged to wade through three volumes, questions on principal points
in doubt could be put to Mr. Mills. In the preamble to the Act of 1803 it is stated :
“whereas crimes and offences have been committed in the Indian territories and other
parts of America not within the limits of the Provinces of Upper or Lower Canadu,
or cither of them, or of the jurisdiction of any of the courts established in those
Provinces, or within the limits of any civil Government of the United States, anc
are therefore not cognisable by any jurisdiction whatever, and by reason whereot
great crimes and offences have gono and may hereafter go unpunished.” In what
section of the North-West Territories did the disturbances which occasioned the Act
of 43 George 111, 1803, occur ?—1 think they occurred on English River near Lake
Athabaska or Lacla Rovge.

22. Was that the only place 2—1 think that was the principal place.

v23. Do you mean Athabaska on the English River, tributary of the Winnipua ?
—No; English River to which I refer lies far north of the Saskatchewan.
By the Chairman :— '
24. That is on the tribuary of the great Mackenzie River.
By Mr. DeCosmos : —

23. Did auy disturbances give rise to this Act east of this river 7—Not that [ am
aware of. There were disturbances at a later period in the Assiniboine district, and
betvtveen that district and Lake Superior, as well as in the country to the north and
west.

26. Please point out on that map (the Provincial map with the awarded territory
mat‘t]}(]ed) the locality of the English River?—1t is not on this map; it lies far to the
north.
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27. It is west of Manitoba ?—It i3 north-west, perhaps 1,000 miles.

28. Had any settlcments been made there in 1303, at Athabaska ?7—Yes; it is a
1natter of history, which is open to the Commiitee for investigation, that Canadian
and American traders were there in 1766, and the statement made by the elder Henry
in his journal shows therc had been traders there. We may assume that the Messrs.
Frobishers, the two brothers, and Mr. Pond, who was afterwards employed to assist
the Americans in fixing a boundary at the treaty of Versailles, with many others,
were also there before 1770.

29. At English River ?—Yes; trading posts were cstablished by them at Atha-
daska, and in that region, an account of which you will find in my report.

30. You are of opinion that the disturbances which occasioned the Act of 1803
oeanrred in the Athabaska country of the English River ?—Yes.

31. Is it not gencrally supposed that the district where the traders were fighting
iay between Lake Superior and Lake Winnipeg ?—The disturbances to which you
refer occurred many years after the passing of the Act of 18)3; what the general
suppositions may be, I cannot say. )

By the Chairman :—

32. But thedisturbances that occurred were some murders aimong IFrench traders ?
—-1 win not aware of any contest that took place at these points, while the country
was held by France, or ot any time before the advent of Lord Selkirk. The IHudson
Bay Compuny’s traders, as fur as I know, never left the shores of Hudson's Bay.
Tlearne is the first person represented in the journals of the Company as ever having
teft the shores of the bay. The ¥rench, long before the cession, intercepted the
traders by establishing trading posts in the interior, which induced the Indians to
come to their posts instead of going to Hudson's Bay.

33. What disturhances occurred before 1803 ?—There was the shooting of a Mr.
Woden, a Swiss trader, by Mr. Pond, in 1780, and one or two other cases of violence
in the Athabaska District. That was years before the Hudson’s Bay Company went
into those south west distiicts at all. The crimes referred to grew out of conflicts
between the X. Y. Company and the North-West Company. They united in 1803,
and then this Act was passed.

By Mr. DeCosmos :—

34. In the Act of 1821, in the preamble, we find the words: Animosities and
feuds arising from such competition have also, for some years past, kept the
interior of America to the northward and westward of the Provinces of Upper and
Lower ("anada, and of the Tetritories of the United States, in a state of continued
disturbance. Please to locate those feuds and animosities ?—The Committee can do
that from the facts given as well as I.  As they were very numerous their location
would be a matter of opinion. Iam not aware what the particular views of those
gentlemen were who framed the Act, or of Parliament that passed it; but I think
the history of that period shows those disturbances and difficulties existed between
the Hudson’s Bay Company and the traders of the North-West Company after Lord
Selkirk went there, never before.  You will find from Daniel Harrison’s journal, that
the North-West Company extended their trading posts, away westward throughout
British Columbia, and down te the 42° parallel of north latitude, into what is now
California. Difficulties occurred between these two companies over the entire terri-
tory through which they operated ; for the Hudsor’s Bay Company followed the other
in their fur trade. The letters of the North-West Company were seized by the
Hudson’s Bay Company at various posts. Troops were brought from the Orkney
Islands to Lake Athabaska by the Hudson’s Bay Company in 1774, bat rot used
before Lord Selkirk's day, against their rivals. 'The faet, I think, is mentioned in
my report or the appendix which accompanies it. Over the entire country, there
were conflicts between those two companies after 1817, Those conflicts continued
.1q1‘ntil the two companies were amalgamated ; some of them occurrred in United States

erritory.
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By the Chairman : —

35. In your works, do you refer to the disturbances which oceurred in the country
intervening between Lake Superior and what is now Manitoba. 1t is known that in
1817, and I think you refer to it in your first work, that the IHudson Bay Cu's Gfover-
nor, and also of the Colony of Selkirk, was killed with 17 of his followers 2—Gover-
nor Semple was killed in the vicinity of the present City of Winnipeg. In my
report I refer to other disturhances. It was not those which occurred within Upper
Canada that rendered the Act necessary.,

36. This murder took place in the conntry intervening between Lake Superior
and Manitoba. Lord Selkirk had ealled in aregiment of soldiers and they carried on
war in this country, between Lake Superior and what is now known as
Manitoba or Winnipeg. Is it not highly probable, and, in fact, evident, that thix
Act of 1821 was passed to provide a meuns of maintaining order where these dis-
turbances occurred ?—That is a matter of opinion, not a matter of fact. There were
other acts of violence in other districts. I have my views, but, as it is a matter of’
opinion, it is of no consequence to give it. If the boundary ot Ontario is further
West. the answer must be, no.

37. Mr. Robinson :—The Act was passedin reference to these occurences shortly
after the trials took place.

38. The Chairman :—Some of the trials were still pending. The Act was passed i
1821.
Mr. Mils .—The trials at Toronto took place in 1817, and at Quebec in 1513.
There had been arrests made, and war was going on in the country, between Kort
Wiiliam on Lake Superior and the Rocky Mountains. Some of these conflicts were
within the United States. The Judge who sat in the cases tried at Toronto, and the
Judges who sat at Quebec, expressed entirely different opinions in reference to the
question of the boundary of the Province. The conflicts were very numerous. The
debate, if any, on this Act was never reported. I shall not give conjectures as
testimony.

By Mr. Brecken :—

39. Was that case tried in both Provinces?—They were different cases. The
parties tried at Toronto were charged with murder committed further west, and
about which there could be no doubt as to the origin of the jurisdiction, if the rule
laid down in the Reinhardt case had been the view of the Court.

By Mr. DeCosmos : —

4J. The case is reported in those works ?—Yes. I have neverlooked carefully
through this appendix to know how many of the papers, referred to in the report,
are included. Whether the Toronto case is included or not, I can not say. MHow-
cver, it is reported, and will be found in a volume in the library.

By Mr. Mousseaw :—

41. What was the position taken by the Toronto Judges as to the question of

jurisdiction ? —That there was no limit to the boundary of Upper Canada on the west.
By the Chairman :—

42. Was it not that if Ontario extended that far west, they had jurisdiction ; and
if not, they had also jurisdiction. In the one case because it was within the Province,
and in the other because the Act of 1803 gave them jurisdiction beyond the boun-
darics of Upper Canada. 1t was just what [ have stated itto ke.

By Mr. Royal :—

43. Were you not acting as the paid Agent of Ontario in producing these
works ?—Yes, I would hardly have taken the trouble of visiting public libraries in
the United States and Canada, collecting evidence and employing parties to write
out the documents of which I wanted transeripts, at my own expense ; but my in-
structions from the Ontario Government were to investigate the subject and report to
them my opinion as to where the true boundary of the Province was upon the north
and west. [ had no instructions to find the western boundary at this place, and the
northern boundary at another fixed place. I was put exactly in the position of a
discoverer, to enquire into the facts and to inform the Government where the wes-
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ern and northern boundary are. I did so, and I reported my conclusions, and those
are before the Committee. 1 would further remind the Committee that I am not
here on behalf of Ontario, nor at her instance. Iam here by summons from this
{lommittee, and would have preferred not to have been here at all.

By Mr. Mousseau :—

4+. Were you under instructions similar to those given to Judge Ramsay ?—I was
under no instructions beyond the fact that I was to investigate the subject fully and
report my conclusions.

By Mr. Royal :—

45. By the Treaty of Paris, 10th February, 1763, Canada was ceded by France to
Hngland.  About cight months afterwards, on the 7th October, 1763, the four
Provinces were established by the King's Proclamation in the territories ceded.
Aboat 15 years afterwards, on the 3rd September, 1783, took place the Treaty of
Paris between the United States and England, by which the boundary between the
Americap States and Canada was established. Now, the next thingis, by the Quebec
Act of 1774 a Constitution was given the Province of Quebec and new limits estab-
jished for that Province, as declared by the Proclamation of 1763. Do you consider
:hat Ontario goes west of the western portion of Quebec as constituted by the Quebec
Act 7—That is a matter of opinion-—a question of law—not of fact.

46. Well, as you have studied this question ?—Well, I have nothing 1o add to
what is stated in my report.

47. As the desire was expressed,would you be kind enough to give us a synopsis, a
vondensation of your report so as to save time, that is the object of my question ?—I
would prefer not to answer anything beyond any question of fact you may ask me.
1 was in here ycsterday while the investigation was being conducted, and I heard
questions put with regard to the construction of certain portions of the Quebec Act,
that, in my opinion, with a very slight cross-examination based upon a more intimate
acquaintance with the subject, would lead to an entirely different result and convey
2 wholly different opinion from that which was conveyed by the statements made.
Any summary statement on my part might convey an erroneous impression to the
Committee. Besides, the report 1s but a brief summary of the facts. If I were to
give an opinion, I would say that before an intelligible enquiry can be made with
regard to those matters to which you refer there are certain preliminary facts, if I
may so call them, that are of very great importance. They are indispensible to a
proper interpretation of those various public documents, which ought to be examined
by the Committee. A consideration of the previous condition of things, and the
})x)licy that the Imperial Government bad in view when they established, by the

roclamation of October, 1763, the Provirce of Quebec; thé various projects that
were submitted to them by distinguished colonists and by leading statesmen in
England, the conflicting opinions entertained by those who for short intervals of time
governed the country during that period, and the final determination of the Govern-
ment immediately before the passage of the Quebec Act—a consideration of all those,
it seems to me, is necessary to a proper undersianding of the Act itself. These I
have endeavored 1o set out concisely in my second report, and I do not know that any
statement I could make to the Committee would be any clearer or more brief than
the statement there given. I think the Committee will find, not simply by referring
to the report, but also by referring to the various docaments mentioned in the report—
mwany of which are given in the appendix-—that the Government had before it, for
some years, the propriety of estabiizhing three other colonies, one with Detroit
tfor its contre, another with Pittsburg for its centre, and another in thoe Itlinois
country; that Lord Shelburne favored this view, that General Conway and scveral
other English statesmen also favored it; that Mr. Franklin pressed the subject on the
attention of the Government; that Lord Hillsborough and his friends in the Board of
Trade were determinedly hostile to the western extension of the English Colonies, or
10 the cstablishment of new ones, as being inimical to British interests; that
ultimately the views of those who wished to exclude the English altogether from
the west side of the Alleghany Mountains, prevailed in the Government; that in ac-
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cordance with those views the proclamation of 1763 was issued ; that a boundary line
was laid down in that proclamation and an effort made from that time until 1768 to
prevent Knglish settlers crossing the Alleghany Mountains, and from going into
the Indian territory ; that notwithstanding those efforts, they did so, some 20,000
having crossed from the State of Pennsylvania alone; that their scttlement in the
Indian country, on lands not surrendered was rapidly involving the whole country in
a second Indian war, and thedeputy Indian agent, Mr. Croghan, was sent home to the
Imperial Government to secure its consent to the surrender of that territory, and an
alteration in the boundaries fixed by the Proclamation of 1763. This matter was
discussed in England, ant Mr. Johnson, the Indian agent for the northern department,
was authorised to negotiate a treaty with the Indians. I will say here, that before
1754, each province had anIndian agent of its own. But in 1754, before the seven
years’ war, and with a view of resisting the encroachments of the French who had
settied down the valley of the Ohio, and established military trading posts across the
continent from Lake Krie to the Gulf of Mexico—the English with a view to
strengthen their position in North America, made an attempt to confederate the whole
of the Proviuces, and a meeting was held in Albany to discuss the question. With
the view of preparing the country for Confederation, the whole control of the Indian
matters was taken out of the hands of the provinces, and placed in the hands of twe
agents, one called the agent of the northern and the otherof the southern department.
Mr. Johnson, as I have said,was the agent of the northern department. On account
of the settlement beyond the line fixed in the proclamation of 1763, a treaty was
made called the treaty of Fort Stanwix, and you will find in my first reFort a4 map
showing where the boundary line in that treaty was laid down. The policy of the
English then was to promote the surrender of the country west of the Alleghany
Mountains as far as the Ohio River, and there make a stand against further coloniza-
tion, similar to the stand intended to be taken at the Alleghanies by the proclama-
tion of 1763. No settlers were allowed to go west of that; and in order to
accomplish that object, they concluded to embrace the whole of that section of the
country that had been ceded by the French as far west as the Mississippi River, in
the Province of Quebec. A Bill was introduced in the House of Lords for that par-
pose. One object was toexclude the English traders from going into the Indian
country altogether, because it was believed they would, if they went in, make settle-
ments there. When the Quebec Act wasintroduced it was for the purpose of annexing
the country westward to the Mississippi. The statementin the Actintroduced in the
House of Lords, was all that country extending southward to the Ohio,westward to the
Mississippi and northward to the Hudson Bay Company’s Territory shall be included
ard annexed to the Province of Quebec. Then [ would just say, at this point, that if the
words northward and southward were used without qualifying words meant due north
and due south, then all the country between the old Province of Quebec and a line
drawn due north from the eastern extremity of the Ohio River would not have been
embraced in any Province atall; that there would have been a large section of the
country separating the old Provioce of Quebec, established by proclamation, from the
territory that would have been annexed, and the Committee may consider this fact as
having some bearing on the construction of the Act. The statement in the Act shows
that in all these cases the establishment of the boundaries ot a Province was the pre-
rogative right of the King. He could alter or amend them, and there were various
ways in which this power was exercised by the Crown.
By Mr. DeCosmos : —

48. Aside from the Statute ?—~It was not a statutory power at all. In cvory
case when Parliament undertook to mention boundaries it always reserved the
King’s prerogative. The King sometimes exercised this prerogative by prociamation,
sometimes by Order in Council, and it may be sometimes by commuission to the
Governors, and sometimes by Royal instructions.

49. Then he can extend or diminish them ?—Yes; by proclumation or Order in
Council.

31
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50. Tt is a prerogative right?—Yes; in the old colonies of Virginia and Massa-
chusets, and other Royal or Charter Governments, the boundaries were extended
indefinitely westward to the South Sea by charters; but when the King made His
treaty with France, in the excrcise of this prerogative, he limited those boundaries.

By the Chairman :—

51. Then the King had the power ofextending or curtailing the limits ?——Certainly.
To what extent his powerin these matters was controlled by Parliament I am not dis-
posed to discuss before the Committee. It is a question upon which I may have some-
thing to say in the House on the second reading of my bill. As a matter of fuct,the Kinw
did 8o exercise his powers; he exercised his prerogative by the proclamation of 1763
by which he limited the boundaries of the Province to the Mississippi River, which
he had previously extended to the South Sea. e exercised that prerogative in the
proclamation by establishing four new Provinces of which Quebee was one. In 1774,
when Parliament commenced legislation, and it is the first instance in the history of’
the colonies, of Parliament undertaking to deal with colonial constitutions or inter-
fering with the power previously exercised by the Crown—these words were inserted
in the Act: * And also such territories, islands and countries, which have, since the
tenth day of February, 1763, been made part of the Government of Newfoundland,
be, and they are hereby, during His Majesty’s pleasure, annexed to and made part
and parcel of the Province of Quebec, as created and established by the said Royal
Proclamation of the Tth October, 1i63.” This Act did not undertake to control the
power of the Crown as to boundaries, or to lay down boundaries that the King might
not subsequently alter in the usual way if he thought proper. They were cstablished
only during the King’s pleasure. In the Act of 1791, there was no attempt to control
the King's prerogative. If the Committee will look at the map of the Treaty of
Fort Stanwix they will sce the boundary laid down between the Indian possessions
practically changed the boundaries of Virginia, as fixed by the Order in Council.
By that treaty a large section of country was taken off the western part of New York
and secured to the Indians of the Six Nations. 'I'he Committee will see, also, that
there is a large section of country, wholly east of the meridian line, drawn due north
from the eastern extremity of the Ohio River, separating by some hundreds of miles
on the southern side, the Province of Quebec, under the proclamation of 1763, from
the territories that ure hereby declared to be annexed; yet it cannot be supposed
that the Government did not intend to embrace the whole country from the western
border of the Province to the Mississippi.

52, By the Act of 1774?—By the Act as it was introduced into the House of”
Lords. Suppose the Act had becn carried as it was introduced in the House of
Lords, and no alteration had taken place in that Act; suppose the whole of the terri-
tories, countries and islands extending southward to the banks of the River Ohio,
westward (o the banks of the Mississippi, and northward to the southern boundary of’
the Hudson Bay Company’s territory, had been annexed to the Province of Quebec,
would the words northward and southward have given to them a meaning that would
leave a large section of country cast of the meridian line drawn north from the eastern
extremity of the Ohio, not included in the new Province? 1t will be seen from the
map to which I have referred, that the object of Mr. Burk, in Jaying down the
boundary on the south, was to prevent the western section of New York, which was
then separated from the portion of the Province open for settlement and set apart
as a portion of the possessions of the Six Nations, from being embraced in Quebec. 1t
was staled in the correspondence between the State of New York—then the Colony
of New York—and its agent, that such was the intention of Ministers. The southern
boundary was laid down throughont its whole extent, and by the words of the statute
it is declared that all the territories, islands and countries in North America, belong-
ing to the Crown of Great Britain, bounded on the south by a line extending from
the Bay of Chaleurs westward to the banks of the Mississippi and northward, &c.
The Committee will see that the word northward cannot apply to a due north
boundary, because it would not make sense. If applied to a line, it would be sheer
nonsense o say that all the countries, territories and islands, bounded on the south
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by a line extending to the banks of the Mississippi northward, meant bounded on the
south by a line extending due north. The country west of the meridian of the junc-
tion of the Ohio and Mississippi to Lake Itasca, is bounded on the south by the Miss-
issippi, that is, on the south by a line at first extending westward and then northward.
But in my report I have shown that the word “ northward ” does not apply to a line
at all, but to the territories, countries and islands; otherwise you have no northern .
boundary given.
By the Chairman :—

53. The description was northward to the southern boundary of the territories of
the Hudson’s Bay Company; would not the line then have passed up along the Miss-
issippi, far to the westward of the territories which the Act provided it should strike,
which were in fact the objective point ? I do not think the Mississppi, as then under-
stood, is the Mississippi as marked down on Mitchell’s map ?—The Mississippi on all
the maps, I have given, has been deflected greatly to the westward; and it will be
seen that, in almost all cases, this is simply because the longitude was mnot well
konown. The Lakes Manitoba and Winnipeg are placed very much too far weston
all the old maps, as compared with the southern part of the Mississippi, and the
upper part of the Mississippi was turned westward to place it relatively right. On
some of the maps the St. Peter’s or Minnesota is marked as the principal river.

By Mr. DeCosmos :—

54. Are you aware of the difference of longitude between the date of which you
spoke and the longitude as determined now ?—The maps in my first report, if com-
pared with modern maps will show.

By Mr. Trow :—

55. Where did the Act of 1774 place the western boundary ?—The object stated
in the preamble of this Bill is: «“ Whereas by the arrangements made by the said
proclamation, a very large extent of country within which there are several colonies
and settlements of the subjects of France, who claimed to remain therein under the
faith of the said treaty, was left without any provision being made for the adminis-
tration of civil government therein,” ete. Fourfifths of these settlements were on
the Mississippi River.

By the Chairman :—

56. In the papers referred to you speak of a settlement about Detroit ?—
I referred to them all. There was a settlement at Detroit and there were settle-
ments upon the Wabash River, but the whole correspondence that took place prier
to the introduction of the Quebec Act by the Government shows that the principal
settlements were on the Mississippi River. Lieutenant Pitman, an English officer,
was appointed to take the census of all those places before the Act was passed. It
was on that census the Government acted. It showed that settlements were estab-
lished along the Mississippi River, and that to run a boundary due north would be
running a beundary that would exclude the settlements, which both Ministers and
Parliament declared they intended to include.

By Mr. DeCosmos :—

57. The English wished to have theright to navigate the Mississippi to its
mouth ?—They had the right of navigation to its mouth by the Treaty of 1763; and
they wished, as far south as the junction of the Mississippi and the Ohio, to place
the entire right of navigating the river by British subjects under the control of the
Quebec Government ; so that they might exclude the fur traders of the other colonies
from going into this annexed country. I have referred to State papers in my report.
showing this to be the case, to which I refer the Committee.

By Mr. Mousseau :—

58. You think the Act extended the Province to the Mississippi ?—The Act was
fourded on grounds of. public policy; it was introduced to further that public
ﬁo]icy which is as clearly disclosed in the Stats papers of the period as any fact can

e. What Ministers understood, we know; what they believed they had done, we
know ; what all the colonies believed had been done, we know; but this Committee
may hold they were all mistaken. I may further observe that subsequently, when
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the United States obtained their independence, and a boundary was agreed upon, the
southern part of the Province was cast off, and given to the United States. New
commissions were issued in striet accordance with the interpretation of the law in the
old commissions, and the new boundary was again carried to the Mississippi,—they
supposing that the Mississippi rose within- the boundary agreed upon. In all this
the Crown assumed the Mississippi to be the western boundary, and the Crown
could fix the boundary where it pleased.
By the Chairman .—

59. Can you show us by the map which was called the Mississippi ?-——I have no
doubt whatever on that point, from the fact that the Americans and the English had
Mitchell's map before them. It was the river so-called on that map. You will see
by Adams and Joy’s correspondence that the Americans were very much afraid that
the Spaniards would refuse to them the liberty to navigate that portion of the Mis-
sisippi which flows through Louisiana; they knew that if England had no interest in
the navigation of the Mississippi, she wotld have no interest in asserting the right
which she had underthe Treaty of 1763. Adamssays: “ We have extended the
boundary sufficiently far south to strike the Mississippi River, so that the English
owning the country on the Upper Mississippi will have a common interest with
ourselves in keeping the navigation of the river open through the Spanish portion of
the territory.” It is therefore perfectly cleur they believed the boundary would
strike the Mississippi.

60. That is very far weet of the Lake of the Woods ?—Not as they supposed the
features of the country to be from Mitchell's map.

61. White Mud River ?—I don’t think that boundary is the one that was contem-
plated. That river is a branch of the Missouri which at notime was ever confounded
with the Mississippi. Mitchell’s map was the only map the Commissioners had
betore them, and Mitchell’s map at that period represented the Mississippi rising
north of the present boundary. Let me call the attention of the Committee to the
reasons for establishing the Province of Upper Canada. The Americang at the time
bad organized under the articles of Confederation. The Central Government had the
same power as it now has, but it had no proper executive or administrative
authority to enforce its determinations on refractory States. The Btates refused to
execute the mandates of the Central Government, and there was every appearance,
before the adoption of the Constitution, of the Governumient of the United States
going to pieces. The British Minister at Washington, at that time, Mr. Hammond,
wrote to Sir Henry Dundas that there was a possibility of the United States Govern-
ment being broken up. The people of Western Virginia, who had demanded a
separate Governwment, informed Lord Dorchester that unless their own Government
secured to them the free navigation of the Mississippi, they were disposed again to
become colonists of Great Britain. A correspondence was opened and there was
ever:r probability of that section of the country south of the Ohio and west of the
mountains, being again acquired by the English. The English Government were
then disposed to repudiate the boundary agreed upou by the Treaty of 1783. They
said to the American Minister, Mr. Adams, through Lord Caermarthen :— You have
not kept faith with us. You agreed to permit the refugee United States Loyalists to
return to the various States to collect their debts. Your States have passed laws
prohibiting these people from returning snd confiscating the amounts due them to
the State. You have not kept faith with us, and you cannot eall upon us to respect
the treaty when you have not observed it yourselves.” The Knglish Government
knew that all classes in the old colonies had a strong feeling of repugnance against
the system of Government provided by the Quebec Act, and the proposed division
- had in view not merely a new Province formed from Western Quebec after the
Treaty of 1773, but a new Province into which their old colonists might immigrate,
embracing all the British territory to the west of and south-west of Lower Canada,
and contemplating acquisitions from Spain beyond the Mississippi River, and from
the United States between the Lakesand the Alleghany Mountains. The English
continued to hold military posts at Niagara. Presqu’ile, Oswego, Detroit, and Mack-
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inaw, and they built additional forts. The correspondence shows that before the
Province of Quebec was divided, the intention was to regain that section of the
Provinee of Quebec that had been ceded to the United States.

By Mr. De Cosmos : —

62. That is the territory of North of the Ohio ?—Yes; Lord Dorchester addressed
the Indians under Brant, telling them the treaty was repudiated, that they were mnot
to enter into any negotiations with the authoritics of the Uuited States for the sur-
render of their country, that there was no longer any boundary between Great
Britain and the United States. When the Act of 1791 was passed, it declared the
King intended to divide the Province of Quebec, but it does not divide it. It no more
interferes with the King’s prerogative to alter Provincial boundaries than the Act of
1774. Mr. Clarke’s proclamation says “ Upper Canada shall include all the countries,
territories and islands to the southward and westward of the dividing line to the
utmost extent of what was knewn as Canada,”—not of what was known as Quebec.

By the Chairman :—

63. Docs the Order in Council say that ?—The proclamation says that, and the use
of the word *“ Canada,” in the proclamaticn shows, in my opinion, what the policy of
the Government was on the question. By the Order in Council of 1791, which will
be found on pages 338-9 of the appendix to my report, it will be found that a division
is authorized, but that no division of the Province is made; that division authorized
by the King’s warrant was made by the proclamation referred to; and that proclama-
tion above gives the boundaries of Upper Canada.

Afr. Royal—No, it does not appear to me that the proclamation, considered in
connection with the Order in Council, and instructions issued underit, would bear any
such interpretation.  Would the Chairman please to read the Order in Council and
the instructions to Lord Dorchester issued under it.

The Chairman—The Order in Council to which you refer is as follows :

¢« At the Court of St. James, the 24th of August, 1791—

PrEsENT:
The King’s most Excellent Majesty in Council.

Whereas there was this day read, «t the Board, a report from the Right Hon.
the Lords of the Commitiee of Council, duated the 19th of this instant, in the words
following, viz. :

“Your Majesty haying been pleased, by your Order in Council, bearing date the
17th of this instant, to refer unto this Committee, a letter from the Right Honorable
Henry Dundas, one of your Majesty’s principal Secretaries of State, to the Lora
President of the Council, transmitting a printed copy of an Act passed in the last
session of Parliament, entitled An Act to repeal certain parts of an Act passed in the
fourteenth year of Llis Majesty’s reign, entitled An Act for making more effeetual
provision for the Government of the Province of Quebec in North America, and to
make further provision for the Government of the said Province ; and also copy of a
paper presented to Parliament previous to the passing of the said Act, describing
the line proposed to be drawn for dividing the Province of Quebec into two separate
Provinces, agreeable to your Majesty’s Royal intention, signified by message to both
Houses of Parliament, to be called the Province of Upper Canada and the Province
of Lower Canada; and stating that, by sec. 48 of the said Act, it is provided that,
by reason of the distance of the said Provinces from this country, and of the change
to be made, by the said Act, in the Government thereof, it may be necessary that
there should be some interval of time between the notification of the said Act to the
said Provinces respectively, and the day of its commencement within the said
Provinces respoctively, and that it should be lawful for your Majesty, with the advice
of your Privy Council, to fix and declare, or to authorize the Governor or Lieutenant
Governor of the Province of Quebec, or the person administering the Govermment
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wnere, to fix and declare the day of the commencement of the said Act within the
said Provinces respectively, provided that such day be not later than the thirty-first
day of December, one thousand seven hundred and ninety-one; the Lords of the
Committee, in obedience to your Majesty’s said Order of Reference, this day took the
gaid letter into their consideration, together with the Act of Parliament therein
referred to, and likewise copy of the said paper, describing the line proposed to be
drawn for separating the Province of Upper Canada and the Province of Lower
Canada; and their Lordships do thereupon agree humbly to report, as their opinion,
to your Majesty, that it may be advisable for your Majesty, by your Order in Council,
to divide the Province of Qucbec into two distinct Provinces, by separating the
Province of Upper Canada and Province of Lower Canada, according {o the said
line or division described in the said paper; and the Lords of the Committee are
further of opinion, that it may be advisable for your Majesty, by warrant under your
Royal Sign Manual, to authorize the Governor or Lieutenant-Governor of the Pro-
vince of Quebec, or the person administering the Government there, to fix and
declare such day for the commencement of the said before-mentioned Act, within the
said two Provinces of Upper and Lower Canada respectively, as the said Goveruor
or Lieutenant Governor of the Province of Quebec, or the person administering the
Government there, shall judge most advisable; provided that such day shall not
be later than the thirty-first day of December in the present year, one thousand
seven hundred and ninety-one.” .

His Majesty this day took the said Report into His Royal consideratior, and
approving of what is therein proposed, was pleased, by and with the advice of His
Privy Council, to order that the Province of Quebec be divided into two distinct
Provinces, to be called the Province of Upper Canada and the Province of Lower
Canada by separating the said two Provinces according to the line of division inserted
in said order; and His Majesty is hereby further pleased to order that the Right
Honorable Henry Dundas, one of His Majesty’s principal Secretaries of State, do
prepare a Warrant to be passed under His Majesty’s Royal Sign Manual, to authorize
the Governor or Lieutenant-Governor of the Province of Quebec, or the person
administering the Government there, to fix and declare such day as they shall judge
most advisable for the commencemeut within the Province of Upper Canada and the
Province of Lower Canada respectively, of the said Act passed in the last session of
Parliament, entitled “ An Aect to repeal certain parts of an Act passed in the four-
teenth year of His Majesty’s reign, intituled An Act for making more effectual pro-
vision for the Government of the Province of Quebec in North America, and to make-
further provision for the Government of the said Province,” provided that such day
80 to be fixed and declared for the commencement of the said Act within the said two
Provinces respectively shall not be later than the twenty-first day of December, one

thousand seven hundred and ninety-one.
STEPHEN COTTRELL,

Endorsed,
Order in Council, 24th August, 1791.

Ordering the division of the Province of Quebec into two Provinces, to be called
the Province of Upper Canada and the Province of Lower Canada.” :

The instructions to Lord Dorchester are dated 12th September, following, and
these 1 shall now read :
“12th September, 1791.

GuY, Lorp DoRcHESTER, Captain-General and Governor-in-Chief of the Provinces of
Upper Canada and Lower Canada.

GREETING :—
Whereas we did, by our letters patent, under our Great Seal of Great Britain,
bearing date the 22nd day of April, in the twenty-sixth year of our reign, constitute
36
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and appoint ycu, Guy, Lord Dorchester (then Sir Guy Carleton) to be our Captain-
General and Governor-in-Chief, in and over our Province of Quebec in America,
comprehending all our territories, islands and countries in North America, then
bounded as in our said recited letters patent was mentioned and expressed.

Now know ye, that we have revoked. determined, and by these presents do
revoke and determine the said recited letters patent, and every clause, article or
thing therein contained.

And whereas we have thought fit, by our order, made in our Privy Council,
the nineteenth day of August, one thousand scven hundred and ninety-one,
to divide our said Province of Quebec iuto twoseparate Provinces, to be called the
Province of Upper Cunada and the Province of Lower Canada, by a line to com-
mence at a stone boundary on the north bank of the Lake St.Francis, at the Cove west
of the Point au Baudet, in the limit between the Township of Lancaster and the
Seigneurie of New Longueuil, running along the said limit to the direction of north
thirty-four degrees, west to the western angle of the said Seigneurie of New
Liongueuil ; thence along the north-western boundary or the Seigneurie of Vaudreuil,
running north twenty-five degrees east until it strikes the Ottowas River, to ascend
the said river into the Lake Temiscaming, and from the head of the said lake by a
line drawn due north until it strikes the boundary line of Hudson’s Bay; the Prov-
ince of Upper Canada to comprehend all such lands, territories and islands, lying to
the westward of the said line of division, as weve part of our said Province of Que-
bec; and the Province of Lower Canada to comprehend all such lands, territories,
and islands lying to the eastward of the said line of division, as were part of our said
Province of Quebee.”

There are also further instructions to Lord Dorchester, dated at St. James the
16th September, 1791, of which I shall read the following extract :—

Exrracr from His Majesty's instructions te His Excellency Lord Dorchester, dated at St.
James the 16th September, 1791, viz. :—

‘“1st. With these our instructions you will receive our commission under our
Great Seal of Great Britain constituting you our Captain-General and Governor-in-
Chief in and over our Provinces of Upper Canada and Lower Canada, bounded as in
-our said commission is particularly expressed. In the execution therefore of so much of the
office and trust we have reposed in you, as relates to our Province of Lower Canada,
You are to take upon you the administration of the Government of the said Province,
and to do and execute all things belonging to your command according to the several
powers and authorities of our said commission under our Great Seal of Great Britain
and of the Act passed in the present year of our reign therein recited, and of these
our instructions to you, and according to such further powers and instructions as you
shall at any time hereafter receive under our signet and sign manual, or by oar
order in our Privy Council.

2nd, And you are, with .all due solemnity, before the members of our Executive
‘Council, to cause our said commission to be read and published, which being done,
You shall then take, and also administer, to each of the members of our said Execn-
tive Council, the oaths mentioned in an Act passed in thé first year of His late
Majesty King George the First.”

The Proclamation of General Alured Clarke, dated 18th November, 1791, is as
follows :—
“Alured Clarke :
‘Gmorae THE THIRD, by the Grace of God, of Great Britain, France and Ireland, King
Defender of the Faith, and so forth.
"To all our loving subjects whom these presents may concern—Greeting :
Whereas we have thought fit, by and with the advice of our Privy Council, by
our Order in Council, dated in the month of August last, to order that our Province
57
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of Quebec should be divided into two distinct Provinces, to be called the Province of
Upper Canada and the Province of Lower Canada, by separating the said two Pro-
vinces according to the following line of division, viz. :—* To commence at a stone
boundary on the north bank of the Lake St. Francis, at the Cove west of Pointe au
Bandet, in the limit between the Township of Lancaster and the Scigneurie of New
Longueuil, running along the said limit in the direction of north thirty-four degress
west to the westermost angle of the said Seigneurie of New Longueuil ; thence along
the north-western boundary of the Seigneurie Vandreuil, running north twenty-five
degrees east until it strikes the Ottowas River, to ascend the said river into the
Lake Temiscaming, and from the head of the said lake by a line drawn due north
until it strikes the boundary line of the Hudson'’s Bay, including all the territory to
the westward and southward of the said line to the utmost extent of the country
commonly called or known by the name of Canada.”

1t will be observed that there is au inconsistency in this proclamation. It does
not conform to the Order in Council, nor to the instructions of the King to Lord
Dorchester, and it is contradictory in itself. It sets out by quoting the Order in
Conncil of August previous, which ordered that ¢ our Province of Quebec should be-
divided into two distinct Provinces, to be called the Province of Upper Canada
and the Provinee of Lower Canada, by sepurating the said two Provinces according
to the following line of division, viz.: To commence, &c., and after deseribing the
line of division accurately, it concludes as follows, “iucludin:s all the territory to the
westward and southward of the said line to the utmost extent of the country commonly
called or known by the name of Canada.” According to this wording it would be
difficult to say precisely which Province the westward and southward territory was
to belong to. The intention, however, is plain enough, hut the wonder remains, how
a Province could be divided into two distinet Provinces by adding to it, or rather one
side of it, an indefinite extent of territory which formed no part of it.

From the time at which this proclamation of General Alured Clarke's was issued
(18th November, 1791), up to 1835, the commissions as to boundaries were all
similar to that of the 12th September, i791.

By Mr. DeCosmos : —

64. What meaning would you attach to the boundary line of Hudson’s Bay ?—

In my report I have taken it to mean the shore of the bay.
By the Chairman :—

65. On the maps of the time there is a boundary line drawn inland, called the
boundary line of Hudson’s Bay, and the commissions issued said north to the
boundary line of Hud~ou'’s Bay, evidently referring to some such inland line. In
183% the word shore was first used. Do you conceive shore and boundary line
to be identieal ?—That is the view expressed in my report. I will say
again to the Committee, I have nothing to communicate Lo them beyond what is
in my report, and what I have stated is simply the considerations which, I think,
throw light on the design of the Government, in dealing with this question, and to
enable the Committee o see clearly what was intended to be accomplished by the
various steps taken. I think there is only one fact which I have omitted to state in
my report. The first session of the Upper Cunada Parliament, under that constitu-
tion, was held on the American side of the River Niagara; that the western part
of the State of New York was represented in it; that the City of Detroit, and what is
now the State of Michigan, was also represented in that Assembly; that the whole
country to the Mississippi was legislated for, and that stipendiary magistrates were
appointed in various parts of that country, which, by the Treaty of 1783, nine years.
before, was to have been surrendered to the United States, showing very clearly
the intention to reclaim the territory under that proclamation. '

By Mr. DeCosmos :—

66. Would not that proclamation be &n assumption?—If the Crown chose to
abrogate the treaty, it had the power to do so. What Lord Dorchester told the
Indians was that the treaty was disregarded by the English because it had been
disregarded by the Americans, and the boundary had beon so far repudiated that it
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was thought necessary to re-establish it by the Treaty of 1794. The King could
make the boundary where he pleased. No British court of law would question the
propriety of his act. ,

67. But it does not scem clear that any action of the English Government could
over-ride the treaty ?—Certainly. There is no domestic tribunal to question their
act. Any Government may repudiate a treaty. The fact is, that the Knglish
Government, although the treaty had provided for making that the boundary, the
Act was not consummated, they had never surrendered the country. They held the
military posts, and did not surrender them until 1726, 13 years after the Treaty of
Versailles was concluded. They held them as a pledge that the obligations entered
into by the United States would be fulfilled. The whole correspondence between the
Government and their confidential officers shows what the policy was. Governor
Simcoe's first Parliament sat on the American side of the boundary, and representa-
tives from sections of the surrendered country were permitted to sit in it. That
would hardly have been the case, and the Governor would not have appointed
magistrates on the American side, as he did at Mackinaw, except with the sanction of
the Home Government. ‘

68. The point is to determine what bearing that has on the western boundary ?—
It shows clearly the pleasure of the Crown in the matter. It shows what the policy
of the Government, in setting apart the western province, and what they meant
by extending it southward and westward to the utmost limits of what was known as
Canada. It shows, too, how an Act of State relating to a political department of
Government is interpreted.

By the Chairman :— ST

69. Mr. Blake said, the other day, and the remark struck me as a very sensible
one, that the true way to find the meaning of an Act of Parliament is to look within
the four corners of the Act itself 2——That rule applies to Acis regulating the conduct
of citizens and subjects; it does not apply to Acts of State. All these Acts and
Proclamations are Acts of State, and must be dealt with according to the rules which
govern in such cases; and no one of them is more clearly established than this—
that the intention disclosed by Ministers in proposing the law for administering a
Government is the best interpreter of the law, as in the case given at page 83 of my
secor.d report.

Committee then adjourned.

WepnNEspAY, 10th March, 1880.

The Committee met at 11 o'clock. Mr. Dawson in the chair.
Professor Rosert BELL, M.D., of the Geological Survey, was called and examined.

By the Chairman :

70. Your explorations have extended from the height of land down to James’
Bay, I believe ?~~During the last cleven years I have explored throughout the whole
of the territory in dispute down to Hudson’s Bay and James’ Bay. I commenced in
1869 with a surveyr of Lake Nipigon, Black Sturgeon River, and some of the waters
in. that neighborhood and around Thunder Bay. Ever since that year,until last summer,
I have continued making explorations, in that direction and have surveyed nearl
all the principal rivers and lakes in the disputed region. Ihave also gone beyon
the limits of the country in question.

71. This is the territory we are anxious to get information about. It would be
of very great interest to the Committee to know where the habitable part of that
territory is. Is the climate on the borders of the James' Bay such that crops
could be raised there for the sustenance of human life ?—I think so. At present
there are many other tracts open for settlement, which are more accessible than
this region, but there can be no doubt, that people can live here entirely by farming
onee it is settled. .
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By Mr. Robinson :

¥2. You are connected with the Geological Survey ?—Yes. Since Confederation
our operations have been extended to the more distant parts of the Dominioa, the
exploration of the populated portion of Ontario being almost suspended.

By the Chairman :

73. You have been at the mouth of the Albany River ?—Not quite. I have sur-
veyed the Albany from a point lying to the north of Thunder Bay, to the junction
of the Kinogami River, which runs from Long Lake. It is sometimes called “Eng-
lish River.”

74. Is the Albany River navigable from the last-named point to its mouth ?—
It is for river steamers, I understand ; and both streams are navigable for such craft
for some distance above their junction,

75. To what extent do you consider the Albany River navigable altogether from
James’ Bay ?—Roughly, T would say, about 250 miles, following the river, or up
to Martin’s Falls.

76. Ilow far are those Falls from Lake St. Joseph ?—I can scarcely say the cor-
rect distance, but I suppose they are a little more than a hundred and fifty miles be-
low Lake St. Josepb.  As to the Kinogami River, which we have been speaking
about, I may say there are so many English Rivers' in the Hudson's Bay Territory
that we prefer to retain the Indian name for this one. It means the Long Lake
River.

77. A certain distance from the shore of the Hudson’s Bay the climate becomes
milder, I suppose ?—1 do not think there is much difference, because as you go south
the elevation becomes greater, and that compensates for any improvement you would
otherwise gain from going south as far as the height of land.

78. Upon the whole the district is habitable, I suppose ; and there is a good
desl of good land there ?—Yes ; but I should say the best part of the district is that
drained by the various branches of the Moose River. It is more rocky to the west
and more swampy towards the north in this region.

79, Proceeding westward from the region of Lake Nipigon, the climate must be
pretty good ?—The trees indicate that it improves in that direction Of course, any
observation we might take of temperature would be of very little use, because we
were under different circumstances every day. The only way we could judge of
the climate was by the flora, and that improved as we went west.

By Mr. Trow :

80. Does the snow fall heavier or lighter there than south of the height of
land ?—I have never been there in the winter, but from the accounts I have heard,
the snow-fall does not appear to be great.

81. Is there much land fit for colonization ¥—In the Moose River country, sup-
posing the climate to be suitable, there would be a field for colonization, but west-
ward of that tract much of the country is very rocky.

By the Chairman :
82. Are there indications of valuable minerals in that territory ?—Yes; in the
western part more particularly.

By Mr. Trow : .

83. Have you been in the Rainy River District ?-—Yes.

84. Is there much territory there valuable for settlement ?—I think not; there
is a strip on the banks of the Rainy River, but north of that itis swampy, and still
further north, rocky.

By the Chairman :

85. What do you call a narrow strip ?—It is a small strip of a few miles ; as far

as I can learn it is not very extensive.
By Mr. Trow:

86. Whatis the general appearance of the country between Rainy River and the
line of the Canadian Pacific Railway ?—1I only know that particular section as far as
can be judged from the shores of the Lake of the Woods, but eastward of this lake,
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I once made a trip from Lac des Mille Lacs to the Lake of the Woods, that would
cross and recross the Pacific Railway line.

87. Is there much valuable pine there ?—Yes, there is a good deal of pine in that
country.

885.’ That would be beyond the Lake of the Woods ?2—7Yes, there is a good deal
of pine in the region around Lonely Lake; and here and there on English River, that -
flows out of Lonely Lake, there are to be found, in addition to the white pine, clumps
of red pine.

89. Would the season not be too short for agricultural purposes, even if the land
is good ?—I do not think there can be much difference between that region and Mani-
toba; they are in the same latitude, and are situated close to one another. ’

90. But is not this district much higher than Manitoba ?—1It is somewhat more
elevated.

91. And would not the lower level of Manitoba moderate the climate materially ?--
It would, to some extent, but the slight difference in level could not affect it much.

By the Chairman :
92. Are you aware what crops they grow there ? Do they not grow Indian corn
at the Lake of the Woods, and Fort Francis ?—Yes, I have seen Indian corn grown
at Lake of the Woods, and along the Winnipeg River near that lake.

By Mr. Trow :

93. It is grown in very limited quantities, I suppuse ?—Yes, by the Indians, eveu
under the best circumstances they would not cultivate much of it.

94. Do you think it could be produced under any cicumstances ?—Yes, but I do
not think it would be a paying crop. It is rather beyond the ordinary limiils where
Indian corn is grown in large quantities. It seems to be an early variety which they
Zrow.

By the Chairman :

95. The old maize of the Indians, I suppose—grown by them from time inr-
memorial ? —Yes.

By Mr. Trow: .

96. You have explored the Nelson River, I understand ?—Yes, I have surveyed
it throughout its entire length, and all its channels.

97. To its mouth ?—Yes.

98. Has it much obstruction to navigation ?—-Yes, taking the river as a wholc.

99. Arethedifficulties insurmountable P—Yes, practically, I should think so—that
is, to make it navigable from one end to the other. There are navigable stretches
in the centre and at the upper and lower parts, but between these it is very much
obstructed.

100. What is the probable distance from the efflux of Lake Winnipeg toits
mouth ?—Nearly 400 miles, following the river itself.

By the Chairman :

101. Referring again to the Albany River, what is the character ofthe land along
the navigable stretch from the sea to Martin's Falls >—The banks consiet of drifs
clay, underlaid by the more ancient formations. Inland from the banks the country
is level for a long ditance on either side. :

102. With regard to the geological formation, isitlircestone in this section of the
river 7——Mostly limestone. Towards the forks of the river there is a good deal of red-
dish shale or marl. The geological formations are Silurian and Devonian, or much
the same as those of the western peninsula of Upper Canada.

103. Is there not some prospect of finding coal there? Does not the Devonian
formation underlie the coal 2—Very little coal is found in the Devonian formation inany
country, as it is too low in the geological series. The so-called coal of the Moose
River is lignite belonging to the drift period. The lignite of the prairies is mostly
cretaccous and tertiary. This is of rather newer age, but much the same in quality.

104. Is it found in sufficient quantities to be of economic value ?—Some of the
seams are perhaps six feet or rather more in thickness, but most of them arc less.
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By Mr. Trow:

105. Where is that found ?—On the Missinaibi, or western branch of Moose River.
I found loose pieces of similar lignite on the Albany. I haveno doabt it also occurs
there in situ.

By Mr. DeCosmos :

106. How fur are the lignite beds from the mouth of the Moose River ?—They

begin at less than 100 miles, and extend for nearly 30 miles up stream.
By Mr. Robinson :

107. Is that lignite of a pretty fair character 7—Yes ; but it requires to be dried ;
it is like the lignite of the plains, and will not burn well when tirst mined. The
dilference between bituminous coal and lignite is that lignite contains a very much
larger proportion of water, and requires to be dried.

1v8. What proportion of carbon is in it 7—Very much the same as in bituminous.
coal—less the water.

109. About 40 per cent., perhaps ?—It is somewhere about 45 per cent. of fixed
carbon, I think; but you can find that in the geological report for 1875. There is
abundance of wood throughout that country, therefore I do not suppose lignite will
be of much consequence for many years to come.

110. What kind of wocd—deciduous trees ?—Originally, it was principally con-
iferous trees, but they have been burnt, over large tracts, and now poplar and white
birch are growing up in their place. I found the Indians were quite willing to give
up burning the forests in thatregion, whenever they were told the timber was of any
value. 1 have always taken pains te ask the Indian chiefs to stop the forest fires by
taking the precaution of building their fires on the rocks and extinguishing them
when not needed. Hach year that I have gone back, 1 have seen fewer forest
fires, as the result of this advice. e

i1l. Tre country is not so bumid that forest fires are prevented ?—In the
latter part of the summer, the forest fires used to run over immense areas. There is
more of that country which has been burnt at different times, than remains green.

By the Chairman :—

112. Have you ever given any attention to the subject of the boundary question ?
—1I have read a good deal of what is contained in the books on the table, but I
have rot made the subject a special study. It has occurred to me, however, that if
the height of land were to be defined as a boundary, it would be exceedingly difficult
to find it. The country in its vicinity is almost always level, and the heads of the
streams interlock so much that you cannot easily tell which way the water may
tend to run.

By Mr. Robinson ;-

113. 1x it so between the Michipicoten and Moose Rivers ?—One of the principal
depressions of the country occurs just on that line, It is one of the easiest and lowest
places for crossing the divide. The elevation is not more than some 1,100 or 1,200
teet above the sea, and the portage is so short you could almost throw a stone from
the water on one side to that on the other. =

114. The streams interlock ?—Yes. If the country were rugged you could find a
line dividing them even if they did interlock, but along this line it is so level it would

_be difficult to do so. The water soaks through the moss and swamps and one cannot
always tell on which side of the water-shed he may be.
By Mr. DeCosmos :—

115. Then there is a kind of mossy soil 7—Yes, a good deal. ,

116. Fit for making peat ? - It is not thick enough for that. It is just the green
moss of recent years. ” .

117. Isthere any country either in Eastern Canada, or the EasternStatcs, that
may be compared to this disputed territory ?—Not exactly. In the Gaspé country,
we have a somewhat similar forest, but there, very little bare rock is exposed ; the
hills are mostly earth but the forest is similar, and the ground is also covered with
n}oss. The climate of Gaspé is more moist than that of the region we are speaking
of.
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118. And as to the soil 71T do not know any region like it as to the soil, and no
single description will apply to the whole of the region. If the eastern part of' it were
in the same latitude as the peninsula of Ontario, north of Lake Erie, it wouald be almost.
the same in other respects, but westward, it is like the country north of the Ottawa.
The geological formation is the same. It is inore rugged towards Lake Superior than
it is to the northward, especially beyond the height of land.

By Mr. Trow :
119. What is the principal species of timber?—Spruce, I should say, is the com-
monest of all speaking generally of the whole country.
120. Are the trees of good size 7~—Yes; often a very fair size in some regions, there-
is a great deal of Banksian or “ pitch” pine, much of which is of a size suitable for
making timber, an unusual circumstance with this species.

By the Cnairman :

121. Has not gold been discovered in some parts of this territory—about Rat Por-
tage and on Lake of the Woods ?—Yes, I have seen specimens of gold from these
localities.

122. Do you think that this section is likely tolturn out a good mineral region ?2—I
think the prospect is very good for some of the metals; for gold, silver, lead, cop-
per and iron, the geological formation is favorable.

123. In what form is the gold found ?—So far, it has been found in veins entirely,

By Mr. Trow:

124, Have not good specimens of goldibeen discoverad east of that ; some 100
miles west of Thunder Bay, and near the height of land in that quarter ?—Yes, I
have also seen very fine specimens of gold from that region. The more favorable
rocks occur in belts all through the country from Thunder Bay to the Lake of the

Woods, occupying about one-third of the whole area.

By the Chairman :

125. What is the geologicalage of the rocks in which the gold is found in that sec--
tion ?-~We call them, for the present Huronian. They are similar to the rocks north
of Lake Huron. They may be subdivided hereafter, but for the present we call them
all Huronian. They are not far from the same geologicul age as the gold-bearing
rocks of Nova Scotia.

By Mr. Trow :

126. What proportion of the country should you judge to be fit for cultivation ?—
I have never made any calculation for the whole region. The country 1 have ex-
plored in that direction covers at least 200,000 square miles. It would be possible,
however, to tell approximately by putting my notestogether expressly for that
purpose.

p127. Are there not numerous lakes so situated that you cannot get any continuons.
settlement ?—I do not think the lakes would interfere with continuous settlement, if
the country were otherwise suitable. They could be easily crossed or got round,
and the land between them is sufficiently extensive for colonization.

By Mr. Robinson :

128. Are there any valleys of considerable extent ?—Immediately north of
Lake Superior there is a little good land in the form of valleys ; perhaps the principal
area of good land lies to the south-west of Lake Nipigon. - There is a large extent of
fair land immediately around Thunder Bay. And some cultivable land east of
Shebandowan Lake; beyond this there is but little in that section.

By Mr. Trow:

129. Is there much good land on the Mattawan ?—Yes, that isin the region I speak
of east of Shebandowan Lake.

130. What amount of land ?—It is wider as you go downthe Mattawan River
towards the Kaministiquia, and it narrows towards Shebandowan Lake. Thereis a
good stretch of red clay land in the valley of the Kaministiquia. It extends west-
ward until you reach Shebardowan Lake.
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By the Chairman :
131. All through the territory there aredetached areas of good land, are there
not ?—Yes, along the Albany a great deal of the soil wouid be good if the climate was
favorable; but it is not so good as in the Moose River region.

By Mr. Trow :

132. Your attention has not been called much to this disputed boundary ?—Not
very much.

33. 1t is not in your line of business ?—No. It has occarred to me, however, that
some natural boundary, formed by a geographical feature, would be the best. Ifsuch
a boundary were adopted, no expense would be incurred in laying it out.

134. Would not the Albany River be a good boundary ?-—The Albany River would
make a very good boundary, if you define what part to follow; but the award does
not state anythingin detail on this matter, but merely says that the Albany River
shall be foliowed. That river frequently splits up and flows in different channels.
At one place it follows two widely separated channels for about twenty miles. So
that if you made the boundary line on the south side, you would throw out a large
tract which would be included if the line went on the north side. Large islands
frequently occur, dividing the river into two almost equal parts, and it is difficult
to say on which side of these islands the boundary should be. In some cases one
channel is either much wider or deeper than the other.

By Mr. Weldon :

135. Would not one channel, which is larger than the other, be the main
channel ?—Yes; but it is not always easy to say which is the largest channel. The
boundary might be defined to follow the deepest or widest, or the North or South
channel, past islands.

136. Are both channels generally navigable ?—The river is not navigableat all
for large craft, until you get down to Martin’s Falls.

137, The channpels are, then, above Martin's Falls?—Yes; the river is more
divided above these * falls”’ than below. :

By the Chairman : ,

138. It is quite a large river P—About the size of the Ottawa here; perhaps not
quite 50 large as the latter below the Gatineau; it is more uniform in volume at
different seasons, and contains more water than the Ottawa when both are low, and not
80 much when both are high. :

139. It is more uniformn ?—Yes; and on an average [ should say it is as large as
the Ottawa at thix city.

By Mr. Trow :
110. Would it be mnch larger than Rainy River ?—Yes ; much larger.
By Mr. Royal :

141 You have reachod the shores of James' Bay?—FPFrequontly; and I have
explored the east and west coasts of Hudson’s Bay.

142. What is the character of James’ Bay; is the water shallow ? —Yes; towards
thedgead of the bay, for long distances from the shore, it is very shallow and
muddy.

143. Have you any knowledge of the navigation of it?>—I have sailed my own
boat over the bay.

144. At what time of the year >—Both in the autumn and in the spring. I made
two voyages in autumn in an open boat, and one in the spring.

145. What time in the spring ?—Late in that season.

By Mr. Trow :
146. What time does the ice break up in James’ Bay ?—It had always broken up
~ long before I reached the Bay. I could not say the exact time when it does break up.

By Mr. Robinson :
147. You never wintered there 7—No.
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By Mr. DeCosmos :— .

148. Do the Hudson’s Bay Company’s people keep a meterological register ?—They
have commenced to keep one now at Moose Factory in connection with the Toronto
Observatory.

149. But, independent of that, in their journals? —-Some do, others do not. They
all keep journals of occurences, but do not note the actual temperature. They note
what they consider to be of most interest in connection with their own business.

By Mr. Royal :— :

150. Have you ever taken soundings to ascertain the depth of the water in James’
Bay ?—Only where it is very shallow.

151. At a distance from shore ?—Yes ; in'James’ Bay,even when you are almost out.
of sight of the land, you can sometimes still touch the bottom with an oar. In other
places there are deep channels.

By Mr. DeCosmos :—

152. Is there much difference between high and low water ?—I should think about

nine or ten feet at spring tide, and five or six feet at neap tide, as far as I could observe.
By the Chairman :—

153. The Bay must be subject to great storms with such a shallow sea ?—No ; it

did not strike me as being dangerous in that respect.
By Mr. DeCosmos :—

154. Are the Moose River and other streams that fall into the bay navigable for
steamers ?— At high water you might’go up the Moose River in a steamer a certain
distan se, butit is very wide and shallow; at low water it is occasionally hard to passin
a canoe, even where the river-bed is a mile wide.

155. What kind of bed has it >—Flat limestone rock, often covered with gravel
and shingle.

By Mr. Royai : —
156. Has James’ Bay the same bottom ?—No ; it is muddy, with boulders insome
laces.
b 157. What is the name of the Hudson’s Bay Compuny’s pest at the mouth of the
Albany ?—Fert Albany.

158. Do they communicate with York Factory?—Their communications are prin-
cipally with Moose Factory. It is only about one hundred miles from Moose Factory
to Fort Albany. Moose is at the south end of James’ Bay, and Fort Albany is 100
miles northward on the western side.

159. Do these forts communicate with York Factory ?—Very seldom ; York and
Moose communicate directly with England ; each has its own ship.

160. Then ships go to Moose Factory ?—Yes ; to the anchorage outside, from
five to seven miles from the factory.

161. The shores of Hudson’s Bay, I suppose, are pretty much like the shores of
James’' Bay—very shallow for a certain distance ?—On the west side the shores are
generally shallow, except far north; but the east side is deep and bold after you pass
Cape Jones going north.

By Mr. DeCosmos :—

162. Is the land fit for agriculture along the branches of the Moose River, called
the Missinaibi, Mattagami and Abbitibbi ?—A good deal of it is.

163. Towards the sources or towards the mouth ?—Not quite to the mouth;
it gets rocky about the sources; bat in the intermediate country a great deal of the
land is good.

164. Do they grow wheat there?—Wheat is said to have been grown in some

arts. ‘ .
P 165. Barley and oats ?7—Barley and oats grow well.

166. Potatoes ?—Yes, potatoes grow very well; they will grow anywhere
in that region.

167. Down to the bay ?7—Yes, and further north ; wherever they have been tried.

168. Are the trees coniferous towards the north ?—Partly so; as you go north
the trees get smaller. &
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169. What is the character of the timber along Moose River ?— I'he most common
-of all is the spruce; then there are tamarac, balsam fir, pine, cedar, balsam, poplar,
-aspen, white birch, ash and elm ; the white cedar just reahces James' Bay and goes
no further.

170. Any maple or beech ?—There is a small species of maple called the ground
maple, but not the sugar maple.

171. No becch ?—No; there is the trembling-leafed poplar; next to that, the white
birch is the most common deciduous tree.

By Mr. Royal :—

172. Did you meet any largebodiesof Indians in that territory ?—I have seen
them at the Hudson’s Bay posts in considerable numbers ; they come long distances
‘to trade in the spring and eurly sunismer, but in the interior, you do not see many in
summer.

By the Chairman :-—

173. What population of Indians, do you suppose, in habit the whole territory from
Nipigon to Lake St. Joseph, thence down to the mouth of the Albany ?—I could
scarcely say; that might be ascertained though, easily enough.

By Mr. Royal : —

174 Do they all belong to the same tribe ?—Yes; to the Saulteux.

175. Do they all speak the same language ?—Yes.

176. The Swampy?—No ; thatis scarcely understood by them ; when written it
is nearly the same as the Saulteux, but the pronunciation is different. I have met
with Swampy Indians whom my Saulteux Indians could scarcely understand.

By Mr. Trow :—

1%77. Is there not a band of the Sioux there, in the southern portion 2—No ; there
are no Sioux at all; the whole of the Indians of that region belong to one tribe, and
all speak the same language.

178. I have reference to the southern portion of the territory, near the height of
land ; there must be Sioux in that direction—the band of Sioux that left Minnesota
-after the massacre ?—We have never seen them. There arve Saultcux Indians in
Minnesota ; but I do not think the Sioux ever go into the eastern wooded region at
-all.

Fripay, 12th March, 1880.
Committee met at 11 o’clock; Mr. Dawson in the Chair.
Hon, Donarp A. Syirh, M.P., called and examined.

By the Chairman :

179. I ruppose that previous to the time of the Treaty of Utrecht, the Hudson’s
Bay Company’s possession was rather uncertain ?—It had been disputed.

180 Buu subsequent tothat Treaty, inthe neighborhood of Hudson's Bay it
was undisputed ?—The Hudson’s Bay Company always held it to be so.

181. Since the Treaty of Utrecht there has been no dispute as to the possession on
the confines of the Bay ?—Not that I am aware of ; never.

182. The possession of the Hudson’s Bay Company originated under a charter ?—
"This is the charter of the Company granted by King Charles I

183. In 1670 ?—Yes.

By Mr. Robinson :
184. In what year was the Treaty of Utrecht ?—In 1714.
By the Chairman : ‘

185. What territory do you consider the charter held by the Company extended
over and embraced ?—Al) the lands of North America, the waters of which empty
themselves into Hudson’s Bay and Hudson’s Straits, bounded by what is usually
known as the height of land. s
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186. Then, youn consider the height of land or St. Lawrence watershed to be the
gouthern boundary of the tervitory of the Hudson’s Bay Company ?—The Hudson’s
Bay Company have always held it to be so. 1 might say that the opinions they
have had from learned counsel confirm them in that view.

By Mr. Trow :

187. The Hudson’s Bay Company did not confine themselves to these particular
limits which you now describe ?—They did not because they held a license to trade in the
‘Territory beyond that as well, in what is known as the Indian country, outside of
Rupert’s Land, as well as in their Territory proper, which is all that country, the
waters of which empty themselves into Hudson Bay and Hudson Straits. They had
a special license from the Imperial Government.

By the Chairman :

188. Might it not be well to submit that Special License ; I think it is dated 1821 ;
it was granted when the Hudsons Bay and North West Companies coalesced.

189. You spoke about the opinions of Counsgel ; 1 presume they were English
Counsel learned in the law.  You have, I suppose, ceme of those opinions ?—Yes,
Lord Mansfield, Mr. Scarlett, Lord Abinger, Lord Romilly, and other most eminent
counsel were consulted by the Hudson’s Bay Company. I think the names of
some of them are given here (page 327, House of Commons Report, 1357.) Lord
Mansfield, Lord Romilly, Erskiue, Scarlett, Holroyd, and several others. (Opinions
produced.)

By Mr. Weldon :

190. Where are those opinions to be found ?—Some of them are here.

191. Does the case submitted by the Hudson’s Bay Company accompany the
opinion ?—Yes; the case of the Company is given,

By Mr. De Cosmos :

192, Were there not legal opinions given in England against the Hudson’s Bay
Company ?—There were opinions given at the instance of the North West Company,
those of Lord Brougham, and one or two others, which were not so favorable.

193. Could you state the names of the others ?

The Chairman. —They are in the Ontario documents here.

By Mr. Robinson :

194. As to the boundary?—In some cases—as to the boundary. The boundary

‘was held to be by those who were consulted to be the height of land.
By Mr. Trow :

195. Does Lord Brougham’s opinion take in the boundary ?—I am notfvery sure;
I think it does.

196. What were those opinions which were given adversely to those previous
decisions in favor of the company ?—They are to the effect that, with regard to
trade, the company could not claim an exclusive right to trade in the country, as
being the Government of the country, but that as to their territorial rights there
could be no question.

By the Chairman :

197. They all agreed that the charter was valid as to territorial rights ?—Yes ; and
that their right to exclude other traders from the country would be merely as the
proprietors, in a matter of trespass.

198. With regard to the charter of the Hudson’s Bay Compauy, I believe that
part of the condition on which it was granted was that the company should establish
colonies within the territory which it covered. I believe that in carrying out this
condition the company established a colony called the colony of Assiniboia. Is not
that the case 7—It is. '

199. As to whether that colony was recognized by the Imperial Government or
not, that is an important question 7—I believe that on two ocecasions the Imperia!
troops were sent out to maintain order in the Territory ; is that so ?—Yes; that
colony was recognized by the Imperial Government, and Her Majesty’s troops were
:t_ant out there. The 6th Regiment and the Canadian Rifles were there at different

1mes.,
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By Mr. Weldon :

200. At what time was the 6th;Regiment there ?—I think in 1846, under Colonel
Crofton.

201. And the Canadian Rifles, when ?—In 1857 the Canadian Rifles were sent
there under Major Seaton, and afterwards under Captain Hibbert. The Home Gov-
ernment alse assisted in forming a body of pensioners for service in Red River after
that time. Those pensioners were sent out there, and I believe some of them are,
at this moment, in the Red River country, although not employed as a force,

By Mr. De Cosmos :

202. Who paid the force ?—The Imperial Government paid the troops and the-
company contributed to their sustenance.

203. Did the Imperial Government also contribute tothe expenses of the pen-
sioners 7~—Not further than their pensions.

By the Chairman :

204. The Imperial Government correspondsd with the Governors and the Gov-
ernment of the new colony of Assiniboia, I presume ?—With the Governors of the
Hudson’s Bay Company.

205. Had the Government of that colony Courts established and power to ad-
minister the law ; had it, for instance, the power of life and death ?—1It had the
power of life and death. There was a Council of Assiniboia, and a Recorder who-
was Judge—Judge Thom.

By Mr Royal :

206. He was the first Recorder [P—Yes; as T havesaid, the Government had power-

of life and death, and one person was executed.
By Mr. De Cosmos :
207. What was the date of these appointments ?—The appeintment of the first
Recorder must have been in 1838 or 1839,
By the Chairman :
208, The colony, I believe, had clearly defined boundaries ?—It had
209. And these boundaries are given in Mr, Mills’ report - -Yes.
By Mr. Trow :

210. I suppose the old boundaries cover the whole of Dakotah ?—A portion of"
Dakotah.

211. And also Minnesota ?—Some part of Minnesota.

By Mr DeCosmos :

212. What was the ascertained boundary of the Colony of Assiniboia ?—I don’t
recollect exactly. I should state that I have given no particular attention to this
subject for many years past.

The Chairman vead from the proclamation of Governor McDonell, as follows: —

“ Whereas the Governor and Company of Hudson’s Bay have ceded to the Right
Honorable Thomas, Ear] of Selkirk, his heirs and successors, for ever, all that tract
of land or territory, bounded by a line runming as follows, viz.: Beginning on the
western shore of Liake Winnipic, at a point in fifty-two degrees and thirty minutes
north latitude; and thence running due west to Lake Winipigashish, otherwise called
Little Winnipie; then in a southerly direction through the said lake, 80 as to strike
its western shore in latitude fifty-two degrees; then due west to the place where the
parallel of fifty-two degrees north latitude intersects the western branch of Red River,
otherwise called Assiniboino; then due south from that point of intersection to
the height of land which separates the waters running into Hudson's Bay from those
of the Missouri and Mississippi Rivers; then in an easterly direction along the
height of land to the source of the River Winnipic (meaning by such last-named river
the principal branch of the waters which unite in the Lake Saginagas); thence along-
the main stream of those waters and the middle of the several lakes through which
they pass, to the mouth of the Winnipic River; and thence in a northerly direction
through the middle of the Lake Winnipic, to the place of beginning; which territory
is called Assiniboia, and of which I, the undersigned, have been duly appointed.
Governor.”
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213. Mr. Weldon.—What date was that given ?

The Chairman. —It says, *given under my hand at Fort Daer (Pembina), the
&th day of January, 1814,

By the Chairman, to witness :

214. So that the colony existed for a long time, and was recognised by the Im
perial Government as a Crown colony, in fact ? It was. The Hudson’s Bay Company
had a council called the Northern Council. Their factors or officers were the Coun-
¢il of Rupert’s Land for all the purposes of Government. Besides having their officers
and government at Red River, the company had Sheriffs for Rupert’s Land.

215. Outside of the colony ?—Yes.

216. So they had all the powers of Government ?—Yes.

By Mr. Ross :

217, Did the routhern boundary of the so-called colony of Assiniboia correspond
with what was suppcsed to be the southern boundary of the HHudson’s Bay Company’s
territory ?—Yes ; the height of land.

218. But the eastern boundary did not in any way correspond with what was sup-
posed to be the eastern boundary of the Hudson’s Bay Company ?—It did not.

219. Then it was only the boundary of the colony on the south side that corres-
ponded with the boundary of the Hudson’s Bay Company ?—Yes; the boundaries of
the colony were made simply for its convenience,

By the Chairman :

220. Another important point is this, was the height of land recognized as a
boundary by Upper Canuda. Have you any documents showing thut it was sorecog-
nised ¥— Yes, there was the Robinson ireaty.

221. 1 believe that the Imperial Government, in proclamations and otherwise,
rocognized the validity of the Company’s charter and the existemce of their claims
up to the time the country passed to Canada?—Yes; on many oecasions, up to the
last mement before the transfer., At the latter time I wasacting, not as Governor of
the Hudson’s Bay Company, for the Governor is the Chairman of the Company in
England, but as territorial Governor, and the then commander of the forces insisted
that I, acting as Governor of Hudson’s Bay, should administer the Government when
the forces went in in 1870. I did, in faet, administer the:-Government until Lieuterant
Governor Archibald arrived.

The Chairman :—The treaty referred to by Mr. Smith is ihat made by Upper
Canada with the Lake Superior Indians. It provides: “ that for and in consideration
of the sum of £2,000 of good and lawful money of Upper Canada, to them in hand
paid, and for the further perpetual annuity of £500, the same to be paid and delivered
to the said Chiefs and their tribes at a convenient season of each summer, not later
than the first day of August, at the Honorable the Hudson’s Bay Company’s posts of
Michipicoten and Fort William, they, the said Chiefs and principal men, do freely,
fully and volantarily surrender, cede, grant and convey unto Her Majesty, her heirs
and successors, for ever, all their right, title and interest in the whole of the territory
above described, save and except the reservations set forth in the schedule hereunto
annexed, which reservation shall be held and occupied by the said Chiefs and their
tribes in common for the purposes of residence and cultivation. And should the said
Chiefs and their respective tribes at any time desire to dispose of any mineral or
other valuable productions upon the said reservations, tho same will be, at their
request, sold by order of the Superintendent-General of the Indian Department for
the time being, for their sole use and benefit and to the best advantage.”

Here is the description of the territory: “from Batchewanaung Bay to Figeon
River, at the western extremity of said lake, and inland throughout that extent to
the height of land which separates the territory covered by the Charter of the Honorable
the Hudson’s Bay Company from 'the said tract and also, the islands in the said lake
within the boundaries of the British possessions. theroin, of the other part.”

The Chairman, to Witness :

222, In the old descriptions which are here and in the commissions to Governors,

there is a boundary line of Hudson’s Bay referred to. In the descriptions of the
—4 :
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boundary between Upper and Lower Canada the line is always referred to as running
due north from the head of Lake Temiscaming, until it strikes the boundary of
Hudson's Bay. That continued for a very long period, up to 1838, to be the descrip-
tion contained in the commissions to Governors. Subsequent to 1838 the description
given is from the head of Lake Temiscaming due mnorth, until it strikes the slhore of
Hudson's Bay. The question I wish to ask is: was the boundary line of Hudson's
Bay identical with the shore of Hudson’s Bay, or was 1t not ?—Not with the shore.
It was understood that the height of land was the boundary line of Hudson’s Bay, or
the Hudson's Bay Company’s territory. I have noticed what the Thairman has
mentioned, with respect to the change which, I think, was muade when Lord Darham
was appointed Governor and Commissioner. I can only account for it as being a
mistake on the part of some one in one of the offices of the English Government,
who took this to be the shore of Hudsoun's Bay-,

By Mr. Robinson :

223. But if it was a mistake it was repeated in the commissions of half a dozen
Governors ?—In those of four.

224, In the commission of Liord Gosford in 1836 or 1837, of Lord Elgin as late as
1846, and in that of Lord Durham, also, the expression “ shore” was used ?—1I do not
think there ever was any correspondence with the Hudson’s Bay Company at home
on the subject, nor that they were aware of any cause for the change. And from that
I suppose that it occurred accidentally, the official not having any knowledge
-whereby to distinguish between the boundary and the shore.

By Mr. Ross:

225, Did any dispute ever arise on account of that supposed clerical error ?—Not
that I am aware of.

By Mr. Ouimet :

226. The Hudson’s Bay Company always had possession of the territory to the
height of land ?—Yes,

2247, Suppose the southern boundary of the Hudson's Bay Company’s territory
should be the shore of Hudson’s Bay, where would be the territory; would it consist of
any land of importance ?—There really would be no territory; there really would be
nothing worth having. The Charter says most explicitly they shall have all lands
the waters of which empty into Hudson’s Bay and Hudson's Straits.

By Mr. Weldon :

228. Are those exactly the words ?—It is more general afterwards. It says all
such lands not possessed by any other Christian power which they can have access to
from those.

229. Then the question arises whether France or England was inpossession of the
land at Albany River ?—That question was supposed to have been decided by the
Treaty of Utrecht, The Hudson’s Bay Company put forward their claim and it was
not questioned.

230. At the time of the Treaty of Utrecht it was surrendered to Great Britain ?
—~Certain portions.

231. But previous to the Treaty of Ryswick those portions of the country were
given up to France ?—They were.

By Mr. Royal :

232. 1 suppose, under the interpretation given by the Hudson’s Bay Company to
that part of their Constitution, they never considered they were limited for trading
purposes to the shores of Hudson’s Bay ?—Never.

233. And particularly, they had the right to build forts and fur trading establish-
ments within the watershed of Hudson’s Bay ?—Yes.

234, That was never questioned ?—It wag not questioned except by rival com-
panies at the time, nothing more ; and the Hudson's Bay Company resisted what
they believed to be the encroachments of the North-West Company. On one
occasion they took prisoner the principal officer of the North-West Compuny, J. C.
McTavish: : :
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By Mr. DeCosmos :
235. Where was that ?—Near Hudson’s Bay, on one of the islands.
230. What part of Hudson’s Bay ?—St. James’ Bay.

By Mr. De Cosmos:

237. Who appointed the magistrates around the shores of James' Bay ?—The
Hudson’s Bay Compary. The chief factors of the company were already magis-
trates, ex-officio, under the charter, and they exercised all the powers of magistrates
under the charter, in conformity, as near as the circumstances would permit, with
the laws of England.

238. Did the Canadian Government, sofar as you are aware, ever appoint any
magistrates cr other officers of Canada to perform magisterial duties within tho
territory, commencing at the northern and western boundaries of Quebec; that is
within, and west of aline drawn from Temiscaming to James’ Bay.—My own im-
pression was that the magistra‘es they appointed were for that district lying outside
of Rupert’s Land for all the district of Athabaska and Mackenzie River, including
what is now called British Columbia. The Hudson’s Bay Company’s officars of a
certain position were appointed magistrates, for that district of country; principally
those who were magistrates under the charter for Rupert’s Land,

By Mr. Ouimet :

239. By what Government ?—By tbe British Government in one instance, and I

think, then, by the Governor General.
By Mr. Ross :

240. I understand you to say that the claim of the Hudson’s Bay Company to the
trade of the territory lying south of Hudson’s Bay was disputed by the North-West
Company ?—The North-West Company were rivals in trade of the Hudson’s Bay
Company, and they vertainly did trespass on many occasions within that territory,
that is, they committed what was considered trespass by the Hudson’s Bay Company.

241. You stated they took a prisoner, Mr. McTavish ?~~Yes ; the Hudson’s Bay
Company did.

242. In what way was ths dispute settled ?—It was settled amicably. They went
on opposing each other until there was nothing left to oppose ; they were completely
run down, and besides there were some very influential men in England who took
an interest in the Hudson’s Bay Company, one of whom was the Right Honorable
Mr. Ellis, who had, perhaps, more influence with the British Government than any
man of that time.

243. The matter never went into Court to determine the relative jurisdiction of
the two companies ?—No.

244. Do you know of any papers in which the Hudson’s Bay Company set forth
their respective claims ?—No ; nothing further than the opinions of counsel in Eng-
land, which they have kept. These opinions were adverse to the claims of the
North-West Company, which failed on every oceasion to establish their case. As Mr.
Ellis afterwards stated, they had no case against the Hudson’s Bay Company which
would stand good in court.

By Mr. Trow :

245. Had the North-West Company forts erected at the west end of Lake Winni-
peg prior to the surrender by the Marquis of Vaudreuil to General Amherst ?~-The
North-West Company was only formed in 1783.

246, Have you any knowledge of what territory they occupied ?—I cannot say
exactly from recollection.

247. They describe certain forts on the west end of Linke Winnipeg that were then
acknowledged to be within the territory occupied by the North-West Company ? -1
am quite aware that the North-West Company traded within that territory until 1816,

By Mr. Royal :
~ 248. What was the origin of the North-West Company ; was it organized under a
license from the Crown in England ?—No.

249. Or under an Act of the Canadian Parliament ?--No ; it was organized as &
Joint Stock Company. '
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250. Under what law ?—Under Canadian law, and it was principally composed
of Canadians.

By Mr. Robinson :
£51. In Montreal ?—Yes.
By Mr. Royal :

252. Their place of business was in Montreal >—Yes, but they had no territory
assigned to them for the exercise of their charter.

253. None whatever ?—Simply the right of trading; the privilege as a Company
of carrying on business as traders, nothing more.

By Mr. Ouimet : R
254. In what year were they incorporated ?—In 1782-3.
By Mr. Ross :

255, You said the Hudson's Bay Company took advice of counsel as to what their
claim was to the territory on which {he North-West Company was encroaching. Is
that in print ?—It is among these papers, which are opinions of English counsel on
the case. There can be no question that, as a whole, the Noi1th-West Company were
much more able traders than the Hudson’s Bay Company, and ultimately compelled
the latter to combine with them and form one company. The North-West Company
went in and availed themselves of the privileges of the Hudson’s Bay Company’s
charter. .

By Mr. Royal:

256. 1 understand that the North-West Company, when organized, was chiefly
composed of Frei.ch,that is, Canadian traders who had some years previously discovered
that part of the country, established forts there, and carried on a very good
trade with the Indians ?—Yes.

257. The French or Canadian traders organized themselves into a company and
transferred the ownership of these forts to the new company, as well as the different
staffs of officers ?—Yes; E‘rench and Scotch.

258. Do you know if there were any fur trading posts establi-hed within the limits.
of the territory of Rupert’s Land at the time the North-West Company was
formed ?—I am not aware that there were any near to Hudson’s Bay. There were
some further inland.

259. In fact there werotwo companies, one known as the X. Y. Company
and the other as the North-West Company ? —Yes.

260. The X.Y.company was acompany which had been trading in the North-West,
but the X.Y. company and the North-West Company were in existence at the same time
and amalgamated afterwards ?—I think what was known as the X. Y. Company wag
simply a co-partnery, not under any Act of Parliament or joint-stock arrangement.

261. After the amalgamtion of the two companies, was an Imperial Act passed to
regulate the fur trade ?—Yes.

262. Do youknow if, in that Act, the]limits of the territories ceded to the Hudson’s
Bay Company and the new Company, are given ?—They are spoken of; to
the best of my recollection they are mentioned as the territories of the Hudson's
Bay Company.

By Mr. Trow :

263. The Hudson’s Bay Company, I suppose, took unlimited control of all
unsettled portions, under the license they had in 1621 for the united Company
from the Imperial Government ?—They occupied all what was known as the Indian
territory outside of Rupert’s Land ; it was for these territories as I mentioned before,
that magistrates were appointed by the Crown or by the Governor General, that is,
for outside territories.

By the Chairman :

264. For what cause was the Imperial Act of 1803 passed ?—1It was evidently
passed to provide against certain disturbances.

265. In what part of the territory were the disturbances 7—Principally in the out-
side territory of Athabaska and the North-West generally; also, down in the
direction of Hudson’s Bay, but more to theosout,h and the west.
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266. On the uppersections of the Albany River, I understand, there were disturb-
ances ?-Yes; and, 1 believe, the reason of the passing of the Act was that the Hudson’s
Bay Company being the only Governing body that had magisterial rights, their
position was rather an anomalous onc with regard to others going in and oppos-
ing them. Through the influence of Mr. Ellice, and others, this Act was passed,
extending the jurisdiction of the Government of Canada to that country. The
Company, otherwise, would not only have been the governing body, but the traders,
also.

By Mr. Weldon :
267. That the reason for the passing of this Act were disturbances committed in
the territory would appear from despatches between Canada and the Imperial Govern-
ment ?—It would, no doubt.

By the Chairman :
268. 1 believe some of the Hudson Bay Company's officers were killed about
Brunswick House previous to 1803 ?—Yes, there were several.
269. One, Mr. Courtney, I think was killed ?—I do not remember the name.

By Mr. DeCosmos :

270. Were there disturbances at the mouth of the Kaministiquia and the East-
ern Boundary of Manitoba ?—There were disturbances subsequently within the Red
River Colony itself. There was what was known as the battle of Red River or
Seven Oaks, in which the territorial Governor of the Hudson’s Bay Company was
killed with twenty-one others. Mr. Semple was the Governor.

271. That was within the present boundaries of Manitoba ?—Yes, some three or
four miles below the City of Winnipeg. :

272. Could you cite documents showing that battles had occurred between parties
cast of Manitoba ?

By the Chairman:

273. That is all contained in this book >—Yes, that contains the evidence taken

before the House of Commons in 1557.

By Mr. DeCosmos : ,
274. Could you furnish us with a copy of that book ?—Yes.

By the Chairman :

275. Some statements of very great importance made by Mr. Ellice are contained
in this book ?—Mr. Ellice had great influence at that time in England, being a suc-
cessful politician as well as trader; but, although he was known as the Minister
maker, he could not influence prejudicially any of the rights of the Hudson’s Bay Co.
against the the opinions given by counsel and those of Ministers.

By Mr. DeCosmos :

276. Could you inform the Committee whether there was any Act of Parliament
or Order in Council of the Imperial Government fixing the boundaries cf Assiniboine ?
—It was arranged between the Hudson’s Company and the Government that these
should be the boundaries, as given here ; but I am not aware there was any Act to
that effect.

277. T understand you to say Assiniboine was a Crown colony ?—Not precisely,
except as being under the authority of the Crown as delegated to the Hudson’s Bay
Company.

By the Chairman :
278. It was fully recognised as’a Crown colony ?—It was recognised as a colony.

By Mr. DeCosmos :
279. Was it created independent of the Hudson’s Bay Company ?—No.
By Mr. Royal:
280. Do you know if, from reading all the documents in which the limits of the
Assiniboine Government were given, that in giving those limits attention was paid
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to the limits of the Hudson's Bay Company territory itself, or whether it was a part
of the territory that was erected into a separate Government ?—Simply a part.

281. So that the southerp or eastern limits of Assiniboia might not correspond
with the southern limits of the Hudson's Bay Company’s territories as ceded by the
charter 7—Not necessarily, as regards the eastern limits.

By Mr. Trow :

232. What are the circumstances that brought about the ceding of that portion of
the Assiniboine colony south of 49th parallel ; was it that the Hudson’s Bay Company
abandoned their claim to that ?—It was because it became a portion of the United
States under treaty.

283. Then the company had no prior claim, only an imaginary one ?—It was
believed, and I think we still believe, that it ought, in justice, to be a portion
of English territory and now of Canadian territory.

By Mr. DeCosmos :

284. That is the portion south of the 49th parallel ?—Yes.

285. But, at the peace after the war between Great Britain and the United States,
when the country south passed to the United States, did that change the right of
the company to the soil under the charter of Charles II ?—That has never been put
forward by the company. They had quite enough to look after in the portion of the
territory they still held.

By Mr. Royal :
286. Is it not a fact that the Hudson's Bay Cowmpany had trading posta'south of
49th parallel on the Red River ?—Yes; they had trading posts south, and the North-
‘West Company had trading posts south of the line.

By Mr. Ouimet :
287. Will you name some of the posts ?

By Mr. Royal :
288. Fort Graham was one ?—Yes ; and Georgetown was a later fort.
289. Fort Graham, which afterwards became Fort Abercrombie, was a trading
post on the Red River ?—Yes.

By the Chairman :
290. On the south coast of James Bay, how long did the company maintain
posts 7—Some 200 years. .
291. And for 150 years their claim was never disputed ?—No ; not seriously.

By Mr. DeCosmos :
292, Do you mean disputed by the Government ?—Yes ; it was never disputed by
the Government.

By the Chairman :
293. Nor subsequent to the Treaty of Utrecht, by France 2—No; not as regards
the confines of Jame's and Hudson’s Bays.

By Mr Robinson :

294. Touching the question of boundaries, are not these boundaries authoritatively
set out on the maps now in possession of the Hudson’s Bay Company at the different
times to which you have referred ?7—The boundaries appear on maps in possession of
company, known as Arrowsmith’s, and these are given as the height of land.

295. Were you examined before the Arbitrators ?—I was not.

296. Do you know whether these different maps were produced before the Arbi-
trators ?—I think they must have been, many of them. I know there were several
papers furnished by the company at the instance of the Government, and these maps
were no doubt among them.

297. Have you been much on the Coast of James’ Bay ?—No.

The charter of the Hon. Hudson’s Bay Company and opinions of cminent
English counsel were submitted by the witness as follows :—
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T

ROYAL CHARTER, &c.

Tae CHARTER INCORPORATING THE Hupson’s BAy CoMPANY.

Granted by His Majesty King Charles the Second, in the 22nd Year of his Reign, A. D.
16770.

CHARLES THE SECOND, by the grace of God, King of England, Scotland, France and
Ireland, Defender of the Faith, &c.

To all to whom these presents shall come, greeting :

WHEREAS our dear entirely beloved Cousin, Prince Rupert, Count Palatine of
the Rhine, Duke of Bavaria and Cumberland, &c.; Christopher Duke of Albermarle,
William Earl of Craven, Henry Lord Arlington, Anthony Lord Ashley, Sir John
Robinson, and Sir Robert Vyner, Knights and Beronets ; Sir Peter Colleton, Baronet ;
Sir Edward Hungerford, Knight of the Bath; Sir Paul Neele, Knight; Sir John
Griffith and Sir Philip Carteret, Knights; James Hayes, John Kirk, Franciz Milling-
ton, William Prettyman, John Fenn, Esquires; and John Portman, Citizen and Gold-
smith of London ; have, at their own great cost, and charges, undertaken an expedi-
tion for Hudson’s Bay in the north-west part of America, for the discovery of a new
passage into the South Sea, and for the finding some trade for furs, minerals, and
other considerable commodities, and by such their undertaking have already made
such discoveries as to encourage them to proceed further in pursuance of their said
design, by means whereof there may probably arise very great advantagesto us and
our kingdom.

And whereas the said undertakers, for their further encouragement in the said
design, have humbly besought us to incorporate them, and grant unto them and their
successors the sole trade and commerce of all those seas, straits, bays, rivers, lakes,
creeks and sounds, in whatsoever latitude they shall be, that lie within the entrance
of the straits commonly called the Hudson’s Straits, together with all the lands,
countries and territories upon the coasts and confines of the seas, straits, bays, lakes,
rivers, creeks and sounds aforesaid, which are not now actually possessed by any of
our subjects, or by the subjecis of any other Christian Prince or State.

Now know ye, that we, being desiyous to promote all endeavors tending to the
publie good of our people, and to encourage the said undertaking, have, of our es-
pecial grace, certain knowledge and mere motion, given, granted, ratified and con-
firmed, and by these presents, for us, our heirs and successors, do give, graut, ratify
and confirm, unto our said Cousin, Prince Rupert, Christopher Duke of Albemarle,
William Earl of Craven, Henry Lord Arlington, Anthony Lord Ashley, Sir John
Robinson, Sir Robert Vyner, Sir Peter Colleton, Sir Edward Hungerford, Sir Paul
Neele, Sir John Griffith and Sir Philip Carteret, James Hayes, John Kirk, Francis
Millington, William Prettyman, John Fenn and John Portman, that they, and such
others as shall be admitted into the said society as is hereafter expressed, shall be
one body corporate and politic, in deed and in name, by the name of “ The Governor
and Company of Adventurers of England trading into Hudson’s Bay,” and them by the
name of “ The Governor and Company of Adventurers of England trading into Hud-
son’s Bay,” one body corporate and politic, in deed and in name,really and fully forever,
for us, our heirs and successors, we do make, ordain, constitute, establish, confirm and
declare by these presents, and that by the same name of Governor and Company of
Adventurers of England trading into Hudson’s Bay, they shall have perpotual suc-
cession, and that they and their successors, by the name of The Governor and Com-
pany of Adventurers trading into Hudson’s Bay, be, and at all times hereafter shall
be personable and capable in law to have, purchase, reccive, possess, enjoy and retain
lands, rents, privileges, liberties, jurisdictions, franchises and hereditaments, of what
kind,natare or guality so ever they be, to them and their successors; and also to give,
grant, demise, alien, assign and dispose laggs, tenements, and hercditaments, and to
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do and execute all and singular other things by the same namse that to them shall or
may appertain to do ; and that they and their successors, by the name of The Gov-
ernor and Company of Adventurers of England trading into Hudson’s Bay, may
plead and be impleaded, answer and be answered, defend and be defunded, in whatso-
ever courts and places, before whatsocver judges and justices and other persons and
officers, in all and singular actions, pleas, suits, quarrels, causes and demands
whatsoever, of whatsoever kind, natare or sort, in such mannerand form as any other
our liege people of this our realm ot England, being persons able and capable in law,
may or can have, purchase, receive, pnssess, enjoy, retain, give, grant, demise, alien,
assign, dispose, plead, defund and be defended, do, permit and execute; and that the
said Governor and Company of Adventurers of England trading into Hudson’s Bay,
and their successors, may have acommon scal to serve for all the causes and businesses
of them and their successors, and that it shall and may be lawful to the said Gov-
ernor and Company, and their successors, the same seal, from time to time, at their
will and pleasure, to break, change, and to make anew or alter, as to them shall seem
espedient.

And further we will. and by these presents; for us, our heirs and succes-
sors, we do ordain that there shall be from hencetorth one of the same company
to be elected and appointed in such form as hereafler in these presents is
expressed, which shall be ealled the Governor of the said Company; and
that the said Governor and Company shall or may select xeven of their
number, and in such form as hereafter in these presents is expressed, which
shall be called the Commiltee of the said Company, which Committee of seven, or
any three of them, together with the Governor or Deputy Governor of the said
Company for the time being shall have the direction of the voyages of and for the
said Company, and the provision of the shipping and merchandizes thereunto belong-
ing, and alco the sale of all merchandizes, goods and other things returned, in all or
any the voyages or ships of or for the said Company, and the managing and handling
of all other business, affairs and things belonging to the said Company: And we
will, ordain aud grant by these presents, for us, our heirs and successors, unto the
said Governor and Company, and their successors, that they, the said Governor and
Company, and their successors, shall from henceforth for ever be ruled, ordered and
governed according to such manner and form asis hereafter in these presents
expressed, and not otherwise; and that they shall have, hold, retain and enjoy the
grants, liberties, privileger, jurisdictions. and immunities only hereafter in
these presents granted and expressed, and no other : And for the better
exceution of our will and grant in this behalf we have assigned, nomi-
nated, constituted and made, and by these presents, for us, our heirs and
successors, we do assign, constitute and make our said Cousin Prince Rupert,
to be the first and present Governor of the said Company, and to continue in
the said office from the date of these presents until the 10th November then next
following, if he, the said Prince Rupert, shall so long live, and so uatil a new
Governor be chosen by the said Company in form heveattor expressed: And also we
have assigned, nomiunated and appointed, and by these presents, for us, our heirs and
successors, we do assign, nominate and constitute the said Sir John Robinsoan, Sir
John Vyner, Sir Peter Colleton, James Hayes, John Kirk, Francis Millington and
John Portman to be the seven first and present Committees of the said Company,
from the date of these presents until the said 10th day of November then also next
following, and so on until new Committees shall be chosen in form hereafter
expressed: And further we will and grant by these presents, for us, our heirs and
successors, unto the said Governor and Company, and their successors, that it shail
and may be lawful to and for the said Governor and Company for the time being, or
the greater part of them present at any public assembly, commonly called the Court
General, to be holden for the said Company, the Governor of the said Company being
always one, from time to time to elect, nominate and appointone of the said Company
to be Deputy to the said Governor, which Depaty shall take a corporal oath, before
the Governor and three or more of the Committee of the said Company for the time
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being, well, truly and faithfully to exccute his said office of Deputy to the Governor
of the said Company, and after his oath so taken, shall and may from time to time, in
the absence of the said Governor, exercise and execute the office of Governor of the
said Company, in such sort as the said Governor ought to do: And further we will
and grant by these presents, for us, our heirs aud successors, urto the raid Governor
and Company of Adventurers of England trading into Hudson’s Bay, and their
successors, that they, or the greater part of them, whereof the Governor for the time
heing or his Deputy to be one, from time to time, and at all times hereafter, shall and
may have authority and power, yearly and every year, between the first and last day
of November, to assemble and meet together in some convenient place, to be appointed
from time to time by the Governor, or in his absence by the Deputy of the said
Governor for the time being, and that they being so assembled, it shail and may be
lawful to and for the said Governor or Deputy of the said Governor, and the said
Company for the time being, or the greiter part of them which then shall happen to
be present, whercof the Governor of the said Company or his Deputy for the time
being to be one, to elect and nominate one of the said Company, which shall be
Governor of the said Company for one whole year then next following, which person
being so elected and nominated to be Governor of the said Company, as is aforesaid,
hefore he be admitted to the execution of the said office, shall take a corporal oath
before the last Governor, being his predecessor, or his Deputy, and any three or more
of the Committee of the said Company for the time being, that he shall from time to
time well and truly exccute the office of Governor of the said Company in all things
concerning the same; and that immediately after the said oath so taken he shalland may
execute and use the said office of Governor of the said Company for one whole year
from thence next following: And in like sort we will and grant that as well every
one of the above-named to be of the said Company of fellowship, as all others here-
after to be admitted or free of the said Company, shall take a corporal oath before
the Governor ef the said Company or his Deputy for the time being to such effect as
by the said Governor and Company or the greater part of them in any public Court
to be held for the said Company, shall be in reasonable and legal manner set down
and devised, before they shall be allowed or admitted to trade or traffic as a freeman
of the said Company : And further we will and grant by these presents, for us, our
beirs and succesors, unto the said Governor and Company, and their successors, that
the said Governor or Deputy Governor, and the rest of the said Company, and their
suceessors for the time being, or the greater part of them, whereof the Governor or
Deputy Governor from time to time to be one, shall and may from time to time, and
at all times hereafter, have power and authority, yearly and every year, betwoen
the first and last day of November, to assemble and meet together i some conveni-
ent place, from time to time to be appointed by the said Governor of the said
Company, or in his absence by his Deputy ; and that they being so assembled, it
shall and may be lawful to and for the said Giovernor or his Deputy, and the Company
for the time being, or the greater part of them which theu shall happen to be present,
whereof the Governor of the said Company or his Deputy for the time being to be
one, to elect and nominate seven of the said Company, which shall be a Committee
of the said Company for one whole year from thence next ensuing, which persons
being so elected and nominated to be a Committee of the said Company as aforesaid,
before they be admitted to the execution of their office, shall take a corporal oath
before the Governor or his Deputy, and any three or more ot the said Committee of
the said Company, being their last predecessors, thal they and every of them shall
well and faithfully perform their said office of Committees in all things concerning
the same, and that immediately after the said oath so taken, they shall and may
execute and use their said office of Committees of the said Company for
one whole year from thence next following: And moreover, our will
and pleasure is, and by these presents, for us, our heirs and successors,
we do grant unto the said Governor and Company, and their successors,
that when and as often as it shall happen, the Governor or Deputy
Governor of the said Company for the time being, at any time within one year
57
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after that he shall be nominated, elected and sworn to the office of the Governor of
the said Company, us is aforesaid, to die or to be removed from the said office, which
Governor or Deputy Governor not demeaning himself well in his said office WE WILL
to be removable at the pleasure of the rest of thesaid Company, or the greater part
of them which shail be present at their public assemblies commonly called their
General Courts, holden for the said Company, that then and so often it shall and may
be lawful to and for the residue of the said Company for the time being, or the
greater part of them, within a convenient time after the death or removing of any
sach Governor or Deputy Governor, to assemble themselves in such convenient place
as they shall think fit, for the election of the Governor or the Deputy Governor of
the said Company ; and that the said Company, or the greater part of them, being
then and there present, shall and may, then and there, before their departure from
the said place, elect and nominate one other of the said Company to be Governor or
Deputy Governor for the said Company in the place and stead of him that so died or
was removed ; which person being so elected and nominated to the office of Governor
or Deputy Governor of the said Company, shall have and exercise the said office for
and during the residue of the next year, taking first 8 corporal oath, as is aforesaid,
for the due exccution thereof; and this to be done from time to time so ofien as the
case shali so require: And also, our will and pleasure is, and by these presents for
us, our heirs and successors, We Do GRANT unto the said Governor and Company, that
when and as often as it shall happen any person or persons of the Committee of the
said Company for the time being, at any time within one year next after that they or
any of them shall be nominated, elected and sworn to the office of Committee of the
said Company as is afuresaid, 1o die or to be removed from the said office, which Com-
mittees not demeaning themselves well in their said office, we will to be removable
at the pleasure of the said Governor and Company or the greater part of them, whereof
the Governor of the said Company for the time being or his Deputy to be one, that
then and so often, it shall and may be lawful to and for the said Governor, and the
rest of the Company for the time being, or the greater part of them, whereof the
Govarnor for the time being or his Deputy to be one, within convenient time after
the death or removing of any of the said Committee, to assemble themselves in such
convenient place as is or shall be usual and accustomed for the election of the Gover-
nor of the said Company, or where else the Governor of the said Company for the
time being or his Deputy shall appoint: And that the said Governor and Company,
or the greater part of them, whereof the Governor for the time being or his Deputy
to be one, being then and there present, shall and may, then and there, before their
departuro from the said place, elect and nominate one or more of the said Company
to be the Committee of the said Company in the place and stead of him or them tha
80 died, or were or was so removed, which person or persons so nominated and
elected to the office of Committee of the said Company, shail have and exercise the
said office for and during the residue of the said year, taking first a corporal oath, as
is aforesaid, for the due execution thereof, and this to be done from time to time, so
often as the case shall require : :

And to the end the said Governor and Company of Adventurers of England
trading into Hudson’s Bay may be encouraged to undertake and effectually to prose-
cute the said design, of our more especial grace, certain knowledge and mere motion;
we have given, gruuted and confirmed, and by these presents, for us, our heirs and
8UCCESSOTS, DO give, grant and confirm, unto the said Governor and Company, and their
successors, the sole trade and commerce of all these seas, straits, bays, rivers, lakes,
creeks and sounds, in whatsoever latitude they shall Le, that lie within the entrance
of tl}e straits, commonly called Hudson’s Straits, together with all the lands and
territories upon the countries, coasts, and confines of the seas, bays, lakes, rivers,
creeks and sounds aforesaid, that are not already actually possessed by or granted to
any of our subjects, or possessed by the subjects of any other Christian Prince or State,
with the fishing of all sorts of fish, whales, sturgeons and all other royal fishes, in the
seas, bays, inlets and rivers within the premises, and the fish therein laken, together
with the royalty of the sea upon the coasts within the limits aforesaid, and all mines
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royal, as well discovered as not discovered, of gold, silver, gems and precious stones.
to be found or discovered within the territories, limits and places aforesaid, and that
the said land be from henceforth reckoned and reputed as one of our plantations or
colonies in America, called “ Rupert’s Land."”

And further we do, by these presents, for us, our heirs and successors, malke,
create, and constitute the said Governor and Company for the time being, and their
successors, the true and absolute lords and proprietors of the same territory, limits
and places, and of all other the premises, saving always the faith, allegiunce and
govereign dominion due to us, our heirs and successors, for the same to have, hold,
possess and enjoy the said territory, limits and places, and all and singular other the
premiecs hereby granted as aforesaid, with their and every of their rights, members,
Jurisdictions, prerogatives, royalties and appurtenances whatsoever, to them the szid
Governor and Company, and their successors for ever, to be holden of us, our heirs
and successors, as of our manor at East Greenwich, in our County of Kent, in free
and common soceage, and not in capite or by Knight's service, yielding and paying
yearly to us, our heirs and successors, for the same, two elks and two black beavers,
whensocverand as often as we, our heirs and successors, shall happen 1o cnter iuto
the said countries, territories and regions hereby granted.

And further, our will and pleasure is, and by these presents, for us, our heirs and
successors, we do grant unto the said Governor and Company, and their successors,
that it shall and may be lawful to and for the said Governor and Company, and their
successors, from time to time, to assemble themselves, for or about any the matters,
causes, affairs, or business of the said trade, in any place or places for the same con-
venient, within our dominions or elsewhere, and there to hold Court for the said
Company and the affairs thereof; and that also, it shall and may be lawful to and for
them, and the greater part of them, being so assembled, and that shall then and there
be present, in any such place or places, whereof the Governor or his Deputy for the
time being to be one, to make, ordain and constitute such and so many reasonable
laws, constitutions, orders and ordinances as to them, or the greater part of them,
being then and there present, shall seem necessary and convenient for the good
government of the said Company, and of 2]l governors of colonies, forts and planta-
tions, factors, masters, mariners and other officers employed or to be employed in any
of the territories and lands aforesaid, and in any of their voyages, and for the better
advancement and continuance of the said trade or traffic and plantations, and the
same laws, constitntions, orders and ordinances so made, to put in use and execute
accordingly, and at their pleasure to revoke and alter the same or any of them, as
the occasion shall require: And that the said Governor and Company, so often as
they shall make, ordain or establish any such laws, constitutions, orders and ordin-
ances, in such form as aforesaid shall and may lawfully impose, ordain, limit and
provide such pains, penalties and punishments upon all offenders, contrary to such.
laws, constitutions, orders and ordinances, or any of them, as to the said Governor
and Company for the time being, or the greater part of them, then and there being
present, the said Governor or his Deputy being always one, shall seem necessary,
requisite or convenient for the observation of the same laws, constitutions, orders and
ordinances; and the same fines and amerciaments shall and may, by their officers and
servants from time to time to be appointed for that purpose, levy, take and have, to
the use of the said Governur and Company, and their successors, without the impedi-
ment of us, our heirs or successors, or any of the officers or mimsters of us, our heirs,
or successors, and without any account therefore to us, our heirs or suceessors to be-
made: All and singular which laws, constitutions, orders, and ordinances, so as afore-
said to be made, we will to be duly observed and kept under the pains and penalties
therein to be contained; so slways as the said laws, copstitutions, orders and
ordinances, fines and amerciaments, be rcasonable and not contrary er repugnant,
but as near as may be agreeable to the laws, statutes or customs of this our realm.

And furthermore, of our ample and abundant grace, certain knowledge and mere
motion, we have granted, and by these presents, for us, our heirs and successors, dc-
grant unto the said Governor and Company, and their successors, that they and their
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successors, and their factors, servants and agents, for them and on their behalf, and
not otherwise, shall forever hereafter have, use and enjoy, not only the whole, entire,
and onjy trade and traffic, and the whole, entire, and only liberty, use and privilege
of trading and trafficking to and from the territory, limits and places aforesaid, but
a)so the whole and entire trade and traffic to and from all havens, bays, crecks, rivers,
lakes and seas, into which they shall find entrance or passage by water or land out
.of the territories, limits and places .aforesaid; and to and with all the natives and
people inhabiting, or which shall inhabit within the territories, limits and places
aforesaid ; aad 10 and with all other nations inhabiting any the coasts adjacent to the
said territories, limits and places which are not already possessed as aforesaid, or
whereof the sole liberty or privilege of trade and wraffic is not granted to any other
of vur subjects.

And we, of our further Royal fuvor, and of our more especial grace, certain
knowledge and mere motion, have granted, and by these presents, for us, our heirs
and successors, do grant to the said Governor and Company, and to their successors,
1hat neither the said territories, limits and places hereby granted as aforesaid, nor
any part thereof, nor the islands, havens, ports, cities, towns, or places thereof or
therein contained, shall be visited, frequented or haunted by any of tke subjects of
us, our heirs or successors, contrary to the true meaning of these presents, and by
virtue of our prerogativeroyal, which we will not have in that benaif argued or brought
into question : We strait'y charge, command and prohibit for us, our heirs and
=uceessors, all the subjects of us, our heirs and successors, of what degree or quality
soever they be, that none of them, directly or indirectly do visit, haunt, frequent,
or trade, traffic, or adventure, by way of merchandize, into or from any of the said
territories, limits, or places hereby granted, or any or either of them, other than
the said Governor or Company, and such particular persons as now be or hereafter
shall be of that Company, their agents, factors and assigns, unless it be by the license
uand agreement of the said Governor and Compsany in writing first had and obtained,
under their common scal, to be granted upon pain that every such person or persons
that shall trade or traffic into or from any of the countries, territories or limits afore-
said, other than the said Governor and Company, and their successors, shall incur
our indignation, and the forfeiture and the loss of the goods, merchandizes and
.other things whatsoever, which so shall be brought into this realm of England, or
any of the dominions of the same, contrary to our said prohibition, or the purport
or true meaning of these presents, or which the said Governor and Company shall find,
take and seize in other places out of our dominion, where the said Company, their
agents, factors or ministers shall trade, traffic or inhabit by the virtue of these our letter
patent, as also the ship and ships, with the furniture thereof, wherein such gouds, mer-
chandizes and other things shall be brought and found ; and one-half of all the said for-
feitures to be to us, our heirs and successors, and the other half thereof we do, by these
presents, clearly and wholly, for us, our heirs and successors, give and grant unto
the said Governor and Company, and their successors: And further, all and cvery
the said offenders, for their said contempt, to suffer such other punishment as to us,
-our heirs and successors, for so high a contempt, shall seem meet and convenient,
-and pot be in any wise delivered until they and every of them shall become bound
anto the said Governor for the time being in the sum of one thousand pounds at the
least, at po time then after to trade or traffic into any of the said places, seas, straits,
bays, ports, havens or territories aforesaid, contrary to our express commaundment in
that behalf set down and published : And further, of our more especial grace, we
have condescended and granted, and by these presents, for us, our heirs and suc-
cessors, do grant unto the said Governor and Company, and their successors, that we,
our heirs and successors, will not grant liberty, license or power to any person Or
persons whatsoever, contrary to the tenor of these our letters patent, to trade, traffic
‘or inhabit, unto or upon any of the territories, limits or places afore specified, con-
trary to the true meaning of these presents, without the consent of the said Governor
and Company, or the most part of them : And, of our more abundant grace and
favour ot the said Governor and Company, we do hereby declare our will and pleasure

60



43 Victoria Appendix (No. 1.) A. 1880

to be, that if it shall so happen that any of the persons free or to be free of the said
Company of Adventurers of England trading into Hudson’s Bay, who shall, hefore
the going forth of any ship or ships appointed for a voyage or otherwise, promise or
agree, by writing under his or their hands, to adventure any sum or sums of money
towards the furnishing any provision, or maintenance of any voyage or voyages, set
forth or to be set forth, or intended or meant to be set forth, by the said Governor
and Company, or the most part of them present at any pnblic assembly, commonly
called their General Court, shall not, within the space of twenty days next after
warning given to him or them by the said Governor or Company, or their known
officer or minister, bring in and deliver to the Treasurer or Treasurers appointed for
the Company, such sums of money as shall have been expressed and set down in
writing by the said person or porsons, subscribed with the name of the said Adven-
turer or Adventurers, that then and at all times after it shall and may be lawful to
and for the said Governor and Company, or the more part of them present, whereof
the said Governor or his Deputy to be one, at any of their General Courts or general
assemblies, to remove and disfranchise him or them, and every such person and
persons at their wills and pleasures, and he or they so removed and disfranchised,
not to be permitted to trade into the countries, territorics, and limits aforesaid, or
any part thereof, nor to have any adventure or stock going or remaining with or
amoungst the said Company, without the special license of the said Governor and
Company, or the more part of them present at any General Court, first had and
obtained in that behalf, any thing before in these presents to the contrary thereof in
any wise nothwithstanding. And our will and pleasure is, and hereby we do also
ordain, that it shall and may be lawful to and for the said Governor and Company,
or the greater part of them, whereof the Governor for the time being or his Deputy
to be one, to admit into and to be of the said Company all such servants or
factors, of or for the said Company, and all such others as to them or the most part
of them present, at any Court held for the said Company, the Governor or his
Deputy being one, shall be thought fit and agreeable with the orders and ordinances
made and to be made for the government of the said Company : And further, our
will and pleasure is, and by these presents for us, our heirs and successors, we do
grant unto the said Governor and Company, and to their successors, that it shall and
may be lawful in all elections and by-laws to be made by the General Court of the
Adventurers of the said Company, that every person shall have a number of votes
according to his stock, that is say, for every hundred pounds by him subscribed or
brought into the present stock, one vote, and that any of those that have subscribed
less than one hundred pounds, may join their respective sums to make up one
hundred pounds, and have one vote jointly for the same, and not otherwise: And
farther, of our especial grace, certain knowledge, and mere motion, we do, for us,
our heirs and successors, grant to and with the said Governor and Company of
Adventurers of England trading into Hudson’s Bay, that all lands, islands, territories,
plantations, forts, fortifications, factories or colonies, where the said Company’s
factories and trade are or shall be, within any of the ports or places afore limited,
shall be immediately and from henceforth under the power and command of the said
Governor and Company, their succescors and assigns; saving the faith and allegi-
ance due to be performed to us, our heirs and successors, as aforesaid ; and that the
said Governor and Company shall have liberty, full power and authority to appoint
and establish Governors and all other officers to govern them, and that the Governor
and his Council of the several and respective places where the said Company shall
have plantations, forts, factories, colonies or places of trade within any of the
countries, lands, or territories hereby granted, may have power to judge all persons
belonging to the said Governor and Company, or that shall live under them; in all
causes, whether civil or criminal, according to the laws of the kingdom, and 1o
execute justice accordingly ; and in case any crime or misdemeanor shall be com-
mitted in any of the said Company’s plantations, forts, factories, or places of trade
within the limits aforesaid, where judicature cannot be executed for want of a
Governor and Council there, then in such g;se it shall and may be lawful for the chief
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factor of that place and his Council to transmit the party, together with the offence, to
such other plantation,factory or fort where there shall be a Governor and Council, where
justice may be executed, or into this Kingdom of England, as shall be thought most
convenient, there to receive such punishment as the nature of his offence ahall deserve:
Ard moreover, our will and pleasuro is, and by these presents, for us, our heirs and suc-
cossors, we do give and grant unto the said Governor and Company, and their succes-
wors, free liberty and license, in case the conceive it necessary, to send either ships of
war, men or ammunition into any of their plantations, forts, factories, or places of
trade aforesaid, for the security and defence of the same, and to choose commanders
and officers over them, and to give them power and authority, by commission under
their common seal, or otherwise, to continue to make peace or war with any prince
or people whatsoever, that are not Christians, in any place where the said Company
shall have any plantations, forts or factories, or adjacent thereto, and shall be most
for the advantage and benefit of the said Governor and Company and of their trade;
and also to right and recompense themselves upon the goods, estates, or people of
those parts, by whom the said Governor and Company shall sustain any injury, loss
ar damage, or upon any other people whatsoever, that shall in any way, contrary to
the intent of these presents, interrapt, wrong or injure them in their trade, within
the said places, territories and limits granted by this Charter: And that it shall and
may be lawful to and for the said Governor and Company, and their successors from
time to time, and at all times from henceforth, to erect and build such castles, fortifi-
cations, forts, garrisens, colonies or plantations, towns or villages, in any parts or
places within the limits und bounds granted before in these presents unto the said Gover-
nor and Company, as they in their discretion shall think fit and requisite, and for the
supply of such as shall be needful and convenient to keep aud be in the same, tosend -
out of this kingdom to the said castles, forts, fortifications, garrisons, colonies, plan-
tations, towns or villages, all kinds of clothing, provisions or victuals, ammunition
and implements necessary for such purpose, paying the duties and customs for the
same, as also 10 transport and carry over such number of men being willing there-
unto, or not prohibited, as they shall think fit, and also to govern them in such legal
and reasonable manner as the said Governor and Company shall think best, and to
inflict punishment for misdemeanors, or impose such fines upon them for breach
of their orders as in these presents are formally expressed : And further, our willand
pleasure is, and by these presents, for us, our heirs and suecessors, we do grant unto
the said Governor and Company, and to their successors, full power and lawful
zuthority to seize upon the persons of all such English, or any other our subjects,
which shall sail into Hudson’s Bay, or inhabit in any of the countries, islands or ter-
ritories hereby granted to the said Governor and Company, without their leave and
license, and in that behalf first had and obtained, or that shall contemn and disobey
their orders, and send them to England; and that all and every person or persons,
being our subjects, any ways employed by the said Governor and Company, within
any the parts, places and limits aforesaid, shall be liable unto and suffer such punish-
ment for any offences by them committed in the parts aforesaid, as the President and
Council for the said Governor and Company there shall think fit, and the merit of the
offence shall require, as aforesaid; and in case any person or persons being con-
victed and sentenced by the President and Council of the said Governor and Com-
pany, in the countries, lands or limits aforesaid, their factors or agents there, for
any offence by them done, shall appeal from the same, that then and in such case it
shall and may be lawful to and for the said President and Council, factors or agents,
10 seize upon him or them, and to carry him or them home prisoners into England,
to the said Governor und Company, there to receive such condign punishment as his
zase shall require, and the law of this nation allow of; and for the better discovery
of abuses and injuries to be done unto the said Governor and Company, or their suc-
cessors, by any servant by them to be employed in the said voyages and plantations,
it shall and may be lawful to and for the suid Governor and Company, and their res-
pective President, Chief Agent or Governor in the parts aforesaid, to examine upon
oath all factors, masters, pursers, supercargoes, commanders of castles, forts, fortifi-
6‘)
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cations, plantations or colonies, or other persons, touching or concerning any matter
or thing in which by law or usage an oath may be administered, so as the said oath,
and the matter therein contained be not repugnant, but agreeable to the laws of this
realm: And we do hereby straightly charge and command all and singular our
Admirals, Vice-Admirals, Justices, Mayors, Sheriffs, Constables, Bailiffs, and all and
singular other our officers, ministers, liege men and subjects whatsoever to be aiding,
favoring, helping and assisting to the said Governor and Company, and to their sne-
cessors, and their deputies, officers, factors, servants, assigns and ministers, and every
of them, in executing and enjoying the premises, as well on land as on sea, from time
to time, when any of you shall thereunto be required ; any statute, act, ordinance,
proviso, proclamation or restraint heretofore had, made, set forth, ordained or pro-
vided, or any other matter, cause or thing whatsocver to the contrary in anywise
notwithstanding.

In witness whereof we have caused these our Letters to be made Patent.

Witness ourselves at Winchester, the second day of May, in the two-and-twentieth
year of our reign.

By Writ of the Privy Seal.
PIGOTT.

JOINT OPINION OF THE ATTORNEY AND SOLICITOR-GENERAL, SIR
DUDLEY RYDER AND SIR WILLIAM MURRAY, ON THE HUDSON'S
BAY COMPANY'S CHARTER, 1748.

To the Right Honorable the Lords of a Committee of His Majesty’s Most Honorable
Privy Council.

May it please your Lordships:—

In humble obedience to Your Lordships’ Order in Council of the 4th of February
last, representing that by an Order in Council, bearing date the 26th day of January
last, there was referred to Your Lordships the bumble petition of Arthur Dobbs,
Esq,, and the rest of the Committee appointed by the subsecribers for finding out a
passage to the Western and Southern Ocean of America for themselves and the other
adventurers, and that Your Lordships have taken the said petition into consideration,
were pleased to refer the same to us to consider thereof, and to report our opinion
thereupon to Your Lordships,

Which petition sets forth that the petitioners in the year 1746 did at their own
costs and charges fit out two ships upon an expedition in search of the north-west
passage to the Western and Southern Ocean of America, in order to extend the trade
and increase the wealth and power of Great Britain by finding out new countries
and nations to trade with, as well in the great north-western continent of America,
beyond Hudson’s Bay, as in countries still further distant and hitherto unknown to
the Europeans, and also to many large and povpulous islands in that great western
ocean.

That the petitioners, by means of the said expedition, have made several dis-
coveries of bays, inlets and coasts, before unknown, and have a reasonable prospect
of finding a passage to the Southern Ocean by sea, although the discovery may not
be perfected without repeated trials, upon account of the difficulties and dangers of
searching different unknown inlets and straits, and sailing through new seas, and
of procuring men of resolution, eapacity and integrity to pursue it effectually.

That the petitioners find that the reward of £20,000 given by Parliament is not
adequate to the expense the adventurers must be at to perfect the discovery, they
having already expended above half that sum in their late expedition.

That the petitioners find that upon a former attempt His Majesty's predecessor,
King Charles the Second, as a suitable encouragement granted a Royal Charter to
the Governor and Company of Adventurers of England trading to Hudson's Bay,
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making them a body corporate forever, upon their petition setting forth that they
had, at their own proper costs and charges, made an expedition to discover a new
passage into the South Sea, and for finding some trade of furs, mines, and other com-
modities, and gave them the sole property of all the lands they should discover,
together with an exclusive trade to all the countries within Hudson’s Straits not
in possession of any of his subjects, or of any cther Christian power, with the royal-
ties of mines, minerals, gems and royal fish, to enable them to find out the passage,
extend the trade, and to plant the countries they should discover, paying two elks
and two black beavers whenever and as often as His Majesty and his successors
should enter their territories, granting to them the greatest privileges as lords pro-
prietors, saving only their faith and allegiance to the Crown of Great Britain,

The petitioners beg leave to observe that the said Company have not since effec-
tually or in earnest searched for the said passage, but have rather endeavored to con-
ceal the same and to obstruct the discovery thereof by others; nor huve they made
any new discovery either upon the coast or in the inland countries adjoining to
Hudson’s Bay since the grant of their charter, nor have they taken possession of or
occupied any of the lands granted to them, or extended their trade into the inland
parts of the adjoining continent, nor made any plantations or settlements except four
factories and one small trading house, in all which they have maintained in time of
peace about one hundred and twenty persons, servants to the Company, nor have
they allowed any other of His Majesty’s subjects to plant, settle, or trade in any of
the countries adjoining to the Bay, granted to them by their cbarter, yet have con-
nived at or allowed the French to encroach, settle, and trade within their limits on
the south side of the Bay, to the great detriment and loss of Great Britain.

That the petitioners being desirous to pursue the discovery of the passage to the
Southern Ocean of America by land or by water, will engage not only to prosecute
the same until it be thoroughly discovered as far as practicable, butalso to settle and
improve the !and in all the countries on that northern continent, by making alliances
with.and civilizing the natives, and incorporating with them, and by that means lay
a foundation for their becoming Christians and industrious subjects of His Majesty,
and.also extend the British trade into the heart of that northern continent around
the Bay, and into such countries as they may discover beyond it in the Western Ocean,
and to use their utmost endeavours to prevent the French encroachments upon the
British rights and trade in that continent.

In order, therefore, to enable the petitioners to prosecute and bring to perfection
so valuable a discovery, and to civilize the natives and settle the lands without loss of
time, and that the trade and settlement of such extensive countries may not be longer
delayed or perhaps for ever lost to His Majesty and his successors by the encroach-
ments of the French.

The petitioners most humbly pray that his Majesty would be graciously pleased
to incorporate the petitioners and the other subscribers for finding out the said
passage, or such of them and such other persons as they shall engage in the said
undertaking, and their successors for ever, and grant to them the property of all the
lands they shall discover, settle and plant in a limited time in the northern continent
of America, adjoining to Hudson’s Bay and Straits, not already occupied and
settled by the present Company of Adventurers trading to Hudson’s Bay, with the
like privileges and royalties as were granted to the said Company, and that His
Majesty would be pleased to grant unto the petitioners (during the infancy of their
settlements), an exclusive trade, for such a term of years a3 may be granted to dis
coverers of new arts and trade, to all such countries into which they shall extend
their trade by land or by water, not already granted by Act of Parliament to other
companies, reserving to the present Company of Adventurers trading to Hudson's
Bay all the forts, factories and settlements, they at present occupy and possess, with
a reasonable district round each of their possessions and factories ; or that his Majesty
would be pleased to grant the petitioners such other relief and encouragement as to
His Majesty in his great wisdom should seem meet.
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We have taken the came into consideration, and have been atterded by counsel
both in behulf of the petitioners and the Hudwon’s Bay Company, who oppose the
petition as it interferes with their Charter.

The petitioners insisted on two general things; that the Company’s Charter was
either void in its original creation, or became forfeited by the Company's conduct
under it.

That the petitioners have by their late attempts to discover the North-West
Passage and Navigation in those parts merited the favour petitioned for.

As to the first, the petitioners endeavoured to show, that the grant of the country
and territories included in the Corcpany’s Charter was void for the uncertainty of its
extent, being bounded by ro limits of mountains, rivers, seas, latitude or longtitude,
and that the grant of the exclusive trade within sueh limits as there were, was a
monopoly, and void on that account.

With respect to both these, considering how long the Company have enjoyed and
acted under this charter without interruption or encroachment, we cannot think it
advisable for his Majesty to make any express or implied declaration against the
validity of it, till there has becn some judgment of a Court of Justice to warrant it;
and the rather because if' the Charter is void in cither respeel, there is nothing to
hinder the petitioners from exercising the same trade which the Company now
ca;ries on; und the petitioners’ own grant, if obtained, will itself be liable in a great
degree to the same objection.

As to the supposed forfeiture of the Company’s Charter by non-user or abuser,
the charge upon that head is of several sorts; viz : That they have not discovered
nor suofficiently attempted to discover the North-West Passage into the South Seas
or Western Ocean.

That they have not extended their settlements through the limits of their Charter.

That they have decignedly confined their trade to a very narrow compass, and
have for that-purpose abused the Indians, neglested their own Forts, ill-treated their
own servants, and encouraged the French.

But on consideration of ull the evidence laid before ns, by many affidavits on
both sides (herewith enclosed), we think these charges are either not sufficiently
supported in point of fact, or in a great measure accounted-for from the nature or
circumstances of the case.

As to the petitioners’ merit, it consists in the late attempts made to discover the
same passage, which, however, as yet unsuccessful in the main point, may probably
be of use hereafter in that discovery, if it should ever be made, or in opening some
trade or other, if any should hereafter be found practicable; and have certainly lost
the petitioners considerable sums of money.

But as the grant proposed is not necessary in order to prosecute any future
attempt of the like kind, and the Charter of the Hudson's Bay Company does not
prohibit the petitioners from the use of any of the ports, rivers, or seas included in
their Charter, or deprive them of the protection of the present settlements there, we
humbly submit to your Lordships’ consideration whether it will be proper at present
to grant a Charter to the petitioners, which must necessarily break in upon that of
the Hudson’s Bay Company, and may occasion great confusion by the interfering
interest of two companies setting up the same trade against each other in the same
parts and under like exclusive Charters. All which is humbly submitted to your
Lordships’s consideration.

D. Ryper,
August 10th, 1748, W. MURRAY.
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LEGAL OPINIONS ON THE HUDSON'S BAY COMPANY'S CHARTER.

OPINION OF SIR D. RYDER AND SIR W, MURRAY, 1748.

JoIinT OriNioN of the Attorney and Solicitor-General, SIR DubLEY RYDER and SIR
WirrLiam MurraY, on a Petition which had been referred to the Privy Council,
praying that the Petitioners might be incorporated, and that the Crown would grant
to them the Property of all the lands they should discover, settle, and plant in
North America, adjoining to Hudson’s Bay, not already occupied and settled by the
Hudson's Bay Company, with the like Privileges and Royalties as were granted to
that Company, with the Right of exclusive Trade. 1748.

*¥ * % We have taken the same (petition) into consideration, and have been
attended by counsel both on behalf of the petitioners and the Hudson’s Bay Company,
who opposed the petition as it interferes with their Charter. The petitioners insisted
on two general things: that the Company’s Charter was either void in its original
creation, or became torfeited by the Company’s conduct under it; that the peticioners
have, by their late attempts to discover the North-West passage and navigation in
those parts, merited the favour petitioned for.

As to the first, the petitioners endeavoured to show thatthe grant of the country
and territories included in the Company’s Charter was void for the uncertainty of its
extent, being bounded by no limits of mountains, rivers, seas, latitude or longitude;
and that the grant of the exclusive trade within such limits as these were, was a
monopoly, and void on that account. With respect to both these, counsidering how
long the Company have enjoyed and acted under this Charter without interruptior or
encroachment, wo cannot think it advisable for his Majesty to make any express or
implied declaration against the validity of it until there has been some judgment of
a Court of Justice to warrant it; and the rather because, if the Charter is void in
either respect, thei e is nothing to hinder the petitioners from exercising the same
trade which the Company now carries on. And the petitioners’ own grant, if
obtained, will itselt be liable in a great degree to the same objection. As to the sup-
posed forfoiture of the Company’s Charter by non-user or abuser, the charge upon
that head is of several rorts, viz.,, that they have not discovered, nor sufficiently
attempted to discover, the north-west passage into the South Seas or Western Ocean ;
that they have not extended their settlements through the limits of their Charter;
that they have designedly confined their trade to a very narrow ccmpass, and have
for that purpose abuscd the Indians, neglected their own forts, ill-treated their own
servants, and encouraged the French.

But in consideration of all the evidence laid before us by many affidavits on both
sides (herewith enclosed), we think these charges are either notsufficiently supported
in point of fact, or in a great meuasure accounted for from the nature and circumstances
of the case. As to the petitioners’ merit, it consists in the late attempts made to dis-
cover the same passage, which, however, as yet unsuccessful in the main point, may
probably be of use hereafter in that discovery, if it should ever be made, or in opening
some trade or other if any should hereafter be found practicable, and have certainly
cost the petitioners considerable sums of money. But, us the grant proposed is not
necessary in order to prosecute any further attempt of the like kind, and the Charter
of the Hudson’s Bay Company does not prohibit the petitioners from the use of any
of the ports, rivers, or seas included in their Charter, or deprive them of the protec-
tion of their present settlements there, we humbly submt to your Lordships’ cousi-
deration whether it will be proper at present to grant a Charter to the petitioners,
which must necessarily break in upon that of the Hudson’s Bay Company, and may
occasion great confusion by the interfering interests of two Companies setting up the
same trade against each other in the same parts under the like exclusive Charters.

All which is humbly submitted to your Lordships’ consideration.

D. Rybpkr,
August 10th, 1748. W. MuoRruay.
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COPY, FURTHER QUERIES AND OPINIONS OF Mz. HOLROYD.

Queries.

1. Whether any objection can be made to the grant of the soil contained in the
Charter, and whether the grant will include all the country, the waters of which run
into Hudson’s Bay. as ascertained by geographical observutions ?

Opinion.

To 1st. I am not aware of any objection that appears to me to be a valid one to
the grant of the soil contained in the Charter. 1 think the grant will include all the
countries, the waters of which run into Hudson’s Bay, as ascertained by geograpiiical
observation, that were notat the time of the Charter actuully possessed by the subjects
any foreign prince, and which have not been possessed of any foreign trade previous to
wetual or virtual possession thercof being taken under the Charter, or by, or on behalf
-of the Crown of England.

2nd. Whether as proprietors of the soil, the Company may exclude all other per-
sons from residing therein, and dispossess the Canadian traders of the posts already
occupied by them and unsed for the purposes of trade with the native Indians.

3rd. Though the Company may not be entitled to prevent other persons tfrom
using the navigation of Hudson’s Bay, or of navigable rivers within their terri-
tories, are they entitled to prevent all persons from landing upon the shores of the
bay, or the banks of the rivers, and in those places where the navigation of a river is
interrupted by falls; may the company prevent any person from passing over their
land for the puspose of transporting himself and his merchandise to another point,
where the river may again become navigable.

To 2nd and 3rd. I think that as proprietors of the soil of the Company may not
-exclude all other persons from residing thereon, and dispossess the Canadian traders
of the posts occupied by them, and used for the purposes of trade with the native
Indians, notwithstanding the grant of a sale trade and the consideration mentioned
in the Charter for the same, and though such a grant for such consideration may
formerly have been thought good, yet, I am inclined to think that all the King’s
subjects have a right there, and that the grant of an exclusive trade is in that respect
void. See Skin., 334, 361. It appears to me, too, that the grantof the territory must
be taken subjéct to the rights ot the King’s subjects to go into that country to trade
there, and to their rights of passing and repassing through the country for that pur-
pose, and doing what is necessary for the enjoyment of their rights of trade in like
wmanner as they would be entitled to it if the soil bad remained the King’s, and the grant
had not been made. Though these may be regulated in a reasonable manner by
the King or his grantees of the territory and soil, yet I am inclined to think the King’s
subjects cannot by law be deprived of their rights of trading there, and incidentally
-of doing what is necessary and reasonable for that purpose. I am inclined to think
therefore thut the Xing’s subjects have, as necessarily to their right of trade, a right
to pass and cross along the navigable rivers, and in those places were the navigation
_is Interrupted by falls, to pass over the the Company’s land in a proper coarse for the
purpose of transporting themselves and their merchandise to another point where the
river may again become navigable. I think therefore that the Company have no
right to prevent the Canadian traders from doing these things, or from landing on the
banks of the bays or the shores of the rivers.

4th. Whether the Company by virtue of their right of property may prevent
the Canadian traders from passing through their territories to arrive at Athabaska, or
other countries not included in the Charter, or will the use which these traders have
enjoyed for nearly forty years of travelling through the Company’s territories entitle
them 10 its continuance. You will observe that it is impossible for the Canadian
traders to iraverse the company’s territories without cutting wood or using the w.ter
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found in the course of their journey and pitching their tents upon the Company’s
lands, and on this head you will further please to say whether there are rights which
the Canadian traders can acquire by any, and what length of possession ?

To 4th.—1 think that the Company have not any right by law to prevent this.
In the infancy of a country, all these things may be necessary to be done in order to
exercise the right of trade, and so long as they are necessary, and with-
out which the country cannot be traversed for the purposes of trade, so long as
the rigbt to do these things are, as it seems to me, upon the principles of reason and
law and from necessity increased to the right of trade, without which it cannot exist,
I am inclined to think, therefore, that until these conveniences are otherwise provided,
can be otherwise had, traders may, in traversing the Company's territories, provide
themselves in a reasonable manner with whatis necessary for fire, water and tempor-~
porary habitation, though this be done upon and from lands granted to or appropri-
ated to other purposes. Twenty years exclusive enjoyment will give, I think, a right
of possession, from which the party cannot be removed by ejectment or otherwise
than by a real action, and 60 years like enjoyment of any landsor tenements will
give, I think, a complete title aguinst the Company. No action will, however, lie in
the courts of law in England to recover lands or tenements abroad, or for trespass
committed upon them. See 4 Term, Rep. 503.

5. Supposing the Company entitled to dispossess the Canadian traders and to
maintain an exclusive right to trade within their territories, what steps do you advise
as the best to be purchased for making the right effectual ?

To 5th. Supposing the Company were so entitled, this is a query embracing
considerations of prudence, policy and discretion, and which must depend, in every
instance, upon the circumstances attending it and connected with it, which I, there-
fore, cannot take upon me to answer further than that an application may be
advisable to the King’s Ministers upon the subject, or to the King in Council in
whom the original jurisdiction as to the boundaries of our Provinces in America is

said to be rested. See 1, Vez 4, 44.
6. Does it appear to you that the civil and criminal jurisdiction granted to the

Company, is valid ?

To 6th, It appears to me that the civil and criminal jurisdietion granted to the
Company is valid, but 1 am not so clear in this as to advise it being carried into
execution in any case of life or limb, without the express authority of the Crown in
the particular instance or more explicit powers by Charter.

7. 1f valid, how is it to be exercised 7 May the Company erect Courts of Justice
or authorize any person or persons to administer the laws of England as they might
be administered in England ?

To Tth. I think it can only be exercised by the Governor and his Council. The
Company <annot, I think, erect Courts of Justice or authorize any person or persons
to administer the laws of England as they might be administered in England.

8. May the Company appoint a Sheriff to execute the judgment of their Court
and to do the duty of a Sheriff as performed in England ?

To 8th. I incline to think that the Governor and his Council, who have the
power of judicature, may as incident to that power, appoint such an officer, who, in
similar cases is, I believe, usually called the Provost Marshall. See 4, Meod., 222.

9. May such Sheriff, in case of resistance to his authority, call out the popu-
lation to his assistance, and may the Company put arms in the hands of their
servants and those who live under them, as well as for their defence against attack
as to assist in enforcing the judgments of their Courts ?

To 9th. I incline to think that all this may lawfully be done.

10. Supposing the Company to hold Courts of Justice, who will be subject to
their jurisdiction, will it be only their own servants and persons residing within
their territories by their permission, or will these words of the Charter, viz.: those
that live under them—include Canadian traders who have established themselves
.intrusively on the lands of the Company, agd who dispute their rights ?
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To 10th, I think that all those persons including the Caunadian traders will be
subject to the jurisdiction of the Governor in Council.

11. Supposing these traders were to resist the Sheriff in the execution of a
warrant and death should ensue, would the servants of the Company or others acting
in support of the warrant be responsible for the consequences,and in like manner
would the servants of the Company be responsible for the consequences of a forcible
resistance against an attempt of the Canadian traders to trespass on the Company's
territories.

To 11th. T am inclined to think that the servants of the Company or others acting
in support of the warrant, supposing it to be made out in proper form, would be
equally protected from the consequences of the execution of the warrant with persous
executing on similar civil or criminal warrant in England. The servants of the
Company may resist with force, not directly tending to the loss of life or limb, any
illegal attempt of the Canadian traders to trespass upon the Company’s proporty,
but a man’s house, which is his eastle, he may defend, even with the direct destruction
-f life if he cannot otherwise defend his possession of it, but not to that extent with
respect to lands or other property, as to-which he must appeal to the Jaws in pre-
ference to taking away life for its protection.

11. Supposing that in the course of such resistance or trespass on the part
of the Canadian traders, any of them should be guilty of crime or misdemeanor,
weuld the Company be justified in terms of a clause in their Charter above cited, in
‘transmitting the party or parties to England, and could the case there be brought to
trial »0 as to subject the offenders to the punishment prescribed by law for the same
-offence in Englana.

To 12th. I think the Cempany would not be justified in sending the parties to
England in this case, unless in cases where a party is authorized by an Act of Par-
liament to be seized and sent to England for trial. The cause of seizure of the persons
and sending them to England in the Charter is, I think, invalid.

13. Seeing the territories within which eriminal jurisdiction is given by the 43rd
Geo 111, c. 138, to the Courts of Lower and Upper Canada, are *the Indian Terri-
tories or parts of America not within the limits of either the said Provinces,” can
this Act be stated to give to these Courts jurisdiction within the territories of the
Hudson’s Bay Company ?

To 13th. I am inclined to think that this Act does not extend to give to these
<Courts jurisdiction over the territories belonging to :nd in the possession of the
Hudson’s Bay Company. It extends, I think, only to the Indian Territories, not to
those belonging to England or held of its Crown.

14. If the Company were to erect Courts for the punishment of crimes, orif they
were to send home offenders to England to be tried, would the criminal jurisdiction
given to the Courts of Lower and Upper Canada by the 43rd Geo. 3rd, c. 138 (sup-
posing it to extend to their territories) be thereby supeseded ?

To 14th. Supposing the criminal jurisdiction given by Act of Parliament to the
Courts of Upper and Lower Canada, to extend to these territories of the Hudson’s
Bay Company, I think that it would not be superseded by any Act tbat the Hudson’s
Bay Company might do.

15. There are partners of the North-West Comapany resident in London, who
<oncar in sending persons from Canada into the Company’s territory, for the purpose
of trade. Does it appear to you that the Company can bring and maintain a special
action of damages on the case in England against such partners of the North-West
Company resident in London ?

To 15th. I think that no such action is maintainable against them in England for
any of the acts above alluded to in the case.

16. What would be the effect in such an action if it could be established that the
traders employed by the North-West Company, not content with a fair participation
in the trade, are in the practice of maltreating the native Indians to deter them from
dealing with the Hodson’s Bay Company, and likewise of using violence and threats
to intimidate the servants of the Hudson's Bay Company from prosecuting their trade?
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To 16th. If the action was maintainable against the above partners, these cir-
cumstances would, I think, increase the damages.

17. Nothing is said in the Charter in regard to the amount of the capital of the-
Company, or the manner of raising it. But in the year 1700 the original stock of
the Company subscribed at the date of its Charter, was trebled out of the profits by
adding the amount of the latter to the former, without dividing them. In the year
1720 it was again trebled, and a further subscription was opened, but it does not ap-:
pear that subseriptions were roceived from any persons excepting proprielors of
stock, who were allowed to subscribe in proportion to their stock.

It is now proposed to raise a further capital, for which purpose two modes have
been suggested :(—

Furstly : To offer to each proprietor who may be inclined to subscribe permis-
sion so to do in a given proportion to his existing stock, subject to the condition of
his declaring his acceptance of this offer within alimited time, and in case of his
failure or refusal to accept such offer, then his share of the new stock to be offered
to the otherstockholders, and in case of their failure or refusal to accepl it, then such
share of the new stock tobe offered to public sale to the highest bidder.

Sccondly : It has been proposed to make a call on the present stockholders, pro
rata of their stock, with a declaration that, if they do not satisfy the call, their stock
will be forfeited.

You are requested to say whether either mode is within the powers given to the
Company by their Charter? ‘

The first of these modes is, I think, within the powers given to the Company by
their Charter, but not the-2nd.

(Signed), G. S. HoLrovb,
Weymouth, 1st October, 1812.

COPY, QUERIES AND OPINIONS OF MR. CRUISE.

1. Does the right of the Company to the property of the soil appear to be opem
to any material objection ?

Some very difficnlt points arise in this case, which have not been discussed inv
modern times, 1st, as to the validity of the exclusive mght of trading and lishing,
granted by the Charter. In the case of the East India Company v. Sandys, which
arose in 32, Charles II, reported by Skinuer 132, and Shower v 2, 366, but more fully
in the State trials v. 7, 494, where the Kast India Company brought an action on the
case against Mr. Sandys, for invading their rights under several Charters to the sole
and exclusive trade to the East Indies. It was held by the Court of K. B., after great
consideration, that the Kast India Company had an exclusive right, by their Charter,
to the trade of the East Indies, and judgment was given for them. Lord Chicf Justice
Jetiries gave his opiuion at great length, and stated that, though by the law of Eng-
land monopolies were prohibited, yet societies to trade such as the pets to certain
places was exclusive of others, were no monpopolies, but were allowed to be erected
here, and were strengthened by usage and practice in all times.

The period when this judgment was given and the characters and principles of
the judges who gave it, are circumstances which do not add to its authority. But in
the case of Nightingale v. Bridges, reported by Shower, v. 1, 135, which arose in 2nd
William and Mary, a time when the prerogative had suffered a considerable diminu-
tion, and Lord Holt was Chief Justice, the Court of XK. B. did not deny the vulidity
of the judgment in the case of the East lndia Company v. Sandys, though they held
that a clanse in the Charter of the Royal African Company, by which certain regions
in Africa were granted to them for 1,000 years, prohibiting other persons to trade
within their limits, under pain of imprisonment and forfeiture of their ships and
Zoods, and giving power to enter into anqﬁgearch and seize” their ships and goods,
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was void, because the King could not, by letters patent, create a forfeiture of or any
way by his own act confiscate a subject’s property. Although the decision'in the case
of the East India Company v. Sandys does not appear to have ever been directly
contradicted, yot I apprehend that thedoctrine then established is not now considered
as law. Lord C. B. Comyns appears to have doubted it, Digest Tit. Trade, D 1, and
it is said in Bacon’s Ab. Tit. Merchant, that nothing can exclude the subject from
trade but an Act of Parliament.

As to the exclusive right of fishing, it has been long settled (vide Warren v.
Matthews, 6 Mod. Rep. 73) that the King’s grant of an exclusive fishery in the sea
or in rivers where the tide flows and ebbs, only extends to royal fish, namely, whale
and sturgeon, and does not exclude any British subject from taking all other kinds of
fish.

There is, however, a very important differenc2 between the Charters upon which
the case of the East India Company ». Sandys arose, and the Charter of the Hudson’s
Bay Company. In the former, only an exclusive right to trade was given, whereas,
in the Jatter, the Company are made proprietors of the soil, to hold to them and their
successors forever, of the Crown in fee and common socage. This places the Governor
and Company in a very different situation from that in which the Kast India Company
stood. :

1 am, therefore, of opinion, 1st. That no objection can be made to the grant of
the soil contained in the Charter; and that as proprietors of the soil they may
exclude all persons from entering their territories and trading therein. The right of
fiishing in the rivers where the tide does not flow, also belongs to the Company, as
proprietors of the banks, and they may in that character prevent those who fish in
the sea or in the mouths of the rivers from landing their fish. Ipswich v. Brown,
Sar. 11, 14.

2." Will that right be held to include all the country, the waters of which run
into Hudson’s Bay ?

The description of the lands granted is, by reference to the grant of an exclusive
trade, where the words are “ All those seas, straits, buys, rivers, lakes, crecks,
sounds, in whatsoever latitude they shall be, within the entrance of the straits
commouly called Hudson’s Straits, together with all the lands and territories upon
the countries, coasts, and confines of the seas, bays, lakes, rivers, creecks and sounds.
aforesaid.”

The objection to this desciption is that it is too general, there being no boundaries
mentioned. ButI apprehend that as the Charter is granted by the King’s especial
grace, certain knowledyge and mere motion, it would be construed liberally, and in favor
of the grantees vide Bacon's Al., vol. 5, 603, 8vo. edition, and that therefore the opinion
of the geographers would be adopted, namely, that all the countries lying upon the
waters which run into Hudson’s Bay are included within the Charter for therein it
will be ineffectual.

3. Are the Company as proprietors of the soil entitled to prevent the British
subjects from building and occupying house, cutting wood and doing other acts of
property ?

The Hudson’s Bay Company as propietors of the soil are clearly entitled to
e}:lmlude all persons as well British subjects as foreigners from occupying any part of
their land.

4. Are they entitled to dispossess the Canadian traders of the posts already occu-
pied by them intrusively without legal title?

They may certainly dispossess the Canadian traders by legal process of the posts
occupied by them, and may pull down any buildings erected by them.

5. In this case, what are the legal steps necessary for carrying into effect the
rights of the Company,, vide answer to Query 9.

Supposing that those clauses of the Charter by which the exclusive navigation
of the Hudson'’s Bay, and the exclusive trade of the adjacent country, is granted to
the Company, should be found of no avail, how far are other British subjects entitled’
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to malke use of the internal navigation of rivers and creeks which run through the
Company’s Territories ?

Supposing the grant of an exclusive trade to be void, as a monopoly, still the
Company, as vroprietors of the soil, may exclude all persons from navigating the
inland rivers and crecks within their limits.

%. On the other hand, how far have the Company a right, as proprietors of the
land, to prevent that trespass which must be committed on their property by other
traders, in using the navigation of these rivers where it is interrupted by fally and
where it is necessary to carry the goods, etc., by land.

The Company, as proprietors of the soil, hive a right to protect and preserve
their property, and to use all lawful means for that purpose,

& Sujpposing a forcible attempt on the part of the Canadian traders to trespass
where they have no right to go or to maintain their intrusive and illegal professions,
would the servants of the Hudson’s Bay Company be legally responsible for the
consequence of asserting by force the rights of the Company ?

It the Cunadian traders should be guilty of any violence, the proper remedy
will be by action or indictment.

9. Isthe civil and criminal jurisdiction granted to the Company valid, and, if
valid, to what extent will the Governors and Council appointed by the Company be
authorized to punish offences against the law, and will their power be limited to the
servants of the Company only, or will it extend to settlers holding lands by grant
from the Company. or to any other deseription of people residing in the Territory ?

The civil and criminal jurisdiction granted by the Charter may be exercised by
the Company by authorizing their Governor and Council to hold a Court of Justice,
in which the English law may be administered, and by the appointment of a Sheriff
to execute the judgments of such Court, the individuals subject to the jurisdiction of
this Court, will be according to the words of the Charter : ““ All persons belonging
to the said Governor and Company, or that shall live under them,” so that as te Cana-
dians entering the Territories of the Company, and violating their property, the pro-
gecution must be either in the Courts of Upper or Lower Canada, or in the Courts of
Westminster, and I think that a special action on the case would lie, and might be
brought by the Company in the Courts of Upper Canada. As tothe Courts of
Lower Canada, they proceed according to the French law, and, therefore, I cannot
point out the mode 10 which redress may be obtained in them. If any of the per-
sons who are partners in the North-West Company are resident in England, and it
could be proved that the traders violating the territories and properties of the Hud-
son’s Bay Company acted by the authority and direction of the Hudson’'s Bay Com-
pany, may bring a special action on the case in Westminster agaiust them in the
same manner as the East India Company brought an action of that kind against Mr.
Sandys.

(Signed) WILLIAM CRUISE.
Lincouns InN, 22nd February, 1812.

COPY QUERIES AND FURTHER OPINIONS OF MR. WM. CRUISE.

I. Youare of opinion that the Hudson’s Bay Company, as proprietors of the soil,
are clearly entitled to exclude all persons from occupying any part of their lands,
and that they may certainly dispossess the Canadian traders by legal process of the
posts occupied by them.

Now, under this head the Hudson’s Bay Company wish to be informed.

1. What is the legal process by which this may be effected ? 1Is it to be done by
holding a Courtof Justice, and by the appointment of a Sheriff to execute the judg-
ments of such Court, which it is stated they may do in your answer to Query 9th ?
Bat it is also stated that the individuals subject to the jurisdiction of such court, will
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be “all persons belonging to the said Governor and Company, or that shall live under
them.” Will these last words apply to Canadian traders who have established themselves
upon the territory, but who reside there in opposition to the Company and dispute
their rights altogether,

I think the words of the charter ¢ or who shall live under them,” must be
constraed to extend to Canadian traders, or any other persons residing within the
territories of the Company, or even passing through. For otherwise the words of
the charter would be nugatory. Canadian traders might enter the territories of the
Company, commit depredations on their property and disturb the peace of the coun-
try, without being amenable to their laws, this would be absurd.

2. The Hudson’s Bay Company are further desirous of knowing what is the
extent of the civil and criminal jurisdiction which may be exercised by a Court of
Justice, established under their authority. Will it be warranted in trying all sorts
of felin?ies and inflicting capital punishments, or to what offences will their power
extent

1t is admitted by all legal writers that the Crown has a right to erect Courts of
-Justice; but that such Courts must proceed according to the rules of the Common
Law. In this case the Crown has already authorized the Hudson’s Bay Company to
hold a Court of Justice, with power to judge in all causes, whether civil or criminal,
and therefore the Governor and his Conncil, residing in America, may iry felonies
and inflict capital punishments. This appears clearly from the clause in the charter,
page 184: That in case any crime is committed where there is no Governor and
“‘Council, the Chief Factor of tbat place shall transmit the party to where there shall
be a Governor and Council, where justice may be executed.

3. Supposing your opinion to be that the words ¢ or that shall live under them ”
‘will apply to the Canadian traders; and supposing the Sheriff to proceed undor a
warrant from a Court of Justice, to be held by the authority of the Governor and
Council, to dispossess any of the Canadians from their intrusive possessions, and
that the intruders shall resist ; will the Sheriff be justified in using force; and in case
-death should ensue, will the Sheriff or any other party concerned be liable to indict-
ment in the Courts of Upper or Lower Canada, under the 43 Geo. 111, ¢, 1387

A Sheriff duly appointed by a Governor and Council residing at Hu-lson’s Bay,
would have the same power arcd authority as a Sheriff of an English County; and
such a Sheriff would not be liable to an indicument in the Courts of Upper or Lower
‘Cangda. The introductory clause of the Statute 43 Geo. III, ¢. 138, shews that the
intention of the Legislature was only 1o give a power of acting where «# crime was
not cognizable by any jurisdiction whatever; by which means great offences went
unpunished, and certainly did not affect the power of erecting a Court of Justice given
to the Hudson’s Bay Company. Now, if a Courtof Justice be established in Iludson’s
Bay, the jurisdiction given by the above Act to the Courts of Upper and Lower
(anada will become unnecessary,

4. Will the Company be warranted in establishing and maintaining a body of
armed men to defend their exclusive right to the soil and to act as a police guard
and support the Sheriff whom they appoint in the discharge of his duty; and if such
-armed body may be established, may the Company direct it to be subject to and
be governed by the British articles of war.

I do not think the Company would be warranted in establishing an armed force.
‘The Sheriff, if resisted, may call out the posse comitatus, which comprises all the
gentlemen, yeomen, laborers, servants, apprentices, and all others above the age of
15 years, within the county, who will be obliged to assist him in enforcing the
Judgments of the Court. \

5. Will the Company be entitled to prevent the Canadian traders from continu-
ing to use the roads or tracts which they have traversed through the Company’s
territories to arive at Athabaska or the country west of the great chair of mountains,
which bound the Company’s territory, or will the use which they have enjoyed of
travelling through the Company’s territories, or such use for any and what length
<of time, entitle them to its continuance? You will observe that it is impossible for
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the Canadian traders to traverse the Company’s territories without cutting wood for
firewood, using the water found in the course of their journey, and pitching their
tents upon the Company’s territory, and you will further say whether these are
rights which the Canadian traders can acquire by any and what length of possession ¢

If a highway were made through the Province, all British subjects would have a
right to travel on 1t; bat a track made by the Cuanadians is not a highway, and no
prescriptive right to traverse the territories of the Company, or to cut woot or pitch
tents, can exist in this case, because such a preseriptive must be founded on immemorial
usage.

56. There are individuals of the North-West Company who reside in Upper
Canada, and also in the City of London. The Hudson’s Bay Company would not
incline to proceed aguinst them by action on the case in Upper Canada from the-
influence of the Canadian traders therc, and fiom the effect which that influence will
have upon a Provincial jury, if not upon the judge. But they would wish to bring a
speciul action on the case against the partners of the Noirth-West Compuny who-
reside in London, and they will be much obliged to you for any suggestions which
may enable them by its consequences 1o prevent the Canadian traders from continu-
ing to intrude upon their territories. They will have no difficulty, they believe, in
proving that their territories are violated by the authority and direction of the
North-West Compauy. -

I can add nothing to what I have said on my former opinions on this point. Since
the case of the East India Company vs. Sandys I have not been able to find any other
of the same nature. I should, as to this point, recommend the dpinion of a special
pleader should be taken.

II.—There is another point which is connected with the former, and that is the-
pecuniary means of enabling the company to avail themselves of all the rights
conferred upon them by their charter.

There is no restraint or limit imposed by the charter with respect to the amount
of the capital stock of the company, or the manner of raising it. In the year 1700
the original stock of the company, subscribed at the date of 1ts charter, was trebled
out, of the profits, by adding the amount of the latter to the former, without dividing
them. Inthe year 1720, it was again trebled and a further subscription was opened,.
but it does not appear thut the subscriptions were received from any persons except-
ing propiictors of stock, who were allowed to subseribe in proportion to their stock.

In the view of raising a further capital, two modes have been suggested.

First.—To offer to each proprietor, who may be inclined so to do, permission to-
subscribe in a given proportion to his existing share of stock, subject to the condition
of his declarin. his acceptance of this offer within a limited time; and in case of his
failure or refusal to accept such offer, then his share of the new stock to be offered
to the other stockholders, and in ease of their failure or refusal to accept it, then such.
share of the new ~tock to be offered to public sale to the highest bidder.

Becond!y.—To make a call on the present stockhollers pro rata of their stock,
with the declaration that if they do not satisfy the call, their stock will be forfeited.

You are requested to say whether either mode is within the powers given to the:
company by their charter ?

The charter is sileut as to the quantam of capital stock which the company may
create, or the mode of raising it, and therefore 1 see no objection to the company .
calling on the proprictors for an additional sum, and, in case of refusal, to offer new
shares to public sule. But I do not see how the company can forfeit the stock of the
f)resent proprietors, though I understand that the York Buildings Company have

ately acted on that principle, and have forfeited the shares of those proprietors who
refused to advance an additional sum of money. This should be enquired into.

I11.—There is a third point arising out of an Act of Parliament which appears to-
have been passed in the reign of William and Mary, of which a copy is herewith laid
before you. This Act contirmed the charter of the Hudson’s Bay Company and the:
rights und privileges thereby granted, but its endurance was limited to seven years,.
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and you are requested to say whether this Act can be stated to have now any, and
what effect with reference to the Hudson’s Bay Company and their charter.

The Act is clearly expired, and can now have no effect. If a renewal of it could
be obtained, it would be extremely advantageous to the company, as they might then
seize all the property of the North-West Company found within their territories,.
under the clause in page 181 of the charter. '

(Signed) WILLIAM CRUISE.

Lincorns INN, 18th March, 1812.

COPY QUERIES AND OPINION (F MR. SCARLETT.

QUERIES.

1. Whether any objection can be made to the grant of the soil contained in the
charter, and whether the grant will include all the country, the waters of which run
into Hudson’s Bay, as ascertained by geographical observation.

2. Whether, as proprietors of ihe soil, the company may exclude all other
persons from residing thereon, and dispossess the Canadian traders of the posts al-
ready occupied by them and used for the purposes of trade with the native lndians.

3. Though the company may not be entitled to prevent other persons from using
the navigation of Hudson’s Bay, or of navigable rivers within their territories, are
they entitled to prevent all persons from landing upon the shores of the bay cf the
banks of the rivers; and in those places where the navigation of a river is inter-
rupted by falls, may the company prevent any person from passing over the land for
the purpose of transporting himseif and his merchandize to any other point where
the river may again become navigable, '

4. Whether the company, by virtue of their right of property, may prevent the
Canadian traders from passing through their territories to arrive at Athabaska or
other countries not included in the charter, or will the use which these traders have
enjoyed for nearly 40 years of travelling through the company’s territories, entitle
them to its continuance. Yon will observe that it is impossible for the Canadian
traders to traverse the company’s territories without cutting wood for firewood, using
the water found in the course of their journey, and pitching their tents upon the com-
pany’s lands; and on this head you will further please to ~ay whether these are
rights which the Canadian traders can acquire by any and what length of posession.

5. Suppesing the company entitled to dispossess the Canadian traders and to
maintain an exclusive right to trade within the territories, what steps do you advise:
as the best to be pursued for making this right cffectual.

6. Does it appear to you that the civil and criminal jurisdiction granted to the
company is valid.

7. If valid, how is it to be exercised. ~May the company erect courts of justice,
or authorize any person Lo administer the laws of England as they might be ad—
ministered in Kngland.

8. Vay the company appoint a sheriff to execute tho judgments of their courts,
and to do the duty of asheriff as performed in England.

9. May such sheriff, in case of resistance to his authority, call out the population
to his assistance, and may the company put arms in the bhands of their servants and.
those who live under them, as well for their defence against attack, as to assist in
enforcing the judgments of their courts.

10. Supposing the company to hold courts of justice, who will be subject to their
Jurisdiction ? Will it be only their own servants and persons residing within their
territories by their permission . and direct authority, or will these words of the
charter, viz., “those that live under them,” include the Canadian traders who bhave:
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-established themselves intrusively on the lands of the company, and who dispute
their rights.

11. Supposing these traders to resist the Sheriff in the execution of his warrant,
and death should ensue, wonld the servants of the company or others acting in sup—
port of the warrant, be responsible for the consequences, and, in like manner, would
the servants of the company be responsible for the consequences of a foreible resis-
tence against an attempt of the Canadian traders to trespass on the company’s
territory.

12. Supposing that in-the course of such resistance or trespass on the part of the
-Canadian traders, any of them should be gnilty of crime or misdemeanor, would the
company be justified, in terms of a clause in their charter above cited, in transmitt-
ing the party or parties to England, and could the case be there brought to trial so
as to subject the otfenders to the punishment prescribed by law for the same offence
in England.

13. Scemng the territories within which criminal jurisdiction is given by the
43 Geo. 111, ¢. 138, to the courts of Lower and Upper Canada are the Indian terri-
tories, or parts of America not within the limits of either the said Provinces,” can
this Act be stated to give to these courts jurisdiction within the territories of the
Hudson’s Bay Company.

i4. If the company were to erect courts for the punishment of crimes, or if
they were to send home otffenders to England to be tried, would the criminal juris-
-diction given to the Courts of Lower and Upper Canada by the 43 Geo. III, c. 138,
{(Bupposing it to extend to their territories) be thereby superseded.

15. There are partners of the North-West Company resident in London who
<oncur in sending persons from Canada into the company’s territory for the purpose
of trade. Does it appear to you that the company can bring and maintain a special
-action of damages on the case in England against such partners of the North-West
Company resident in London.

16. What would be the effect in such an action, if it could be established that the
traders employed by the North-West Company, not content with a fair participation
in the trade, are in the practice of maltreating the native Indians, to deter them from
dealing with the Hudson’s Bay Company, and likewise of using violence and threats
to iéxtimidate the servants of the Hudson’s Bay Company from prosecuting their
trades.

17. Nothing is said in the charter in regard to the amount of the capital of the
«compuny or the manner of raising it. But in the year 1700 the original stock of the
<company subscribed at the date of its charter was trebled out of the profits, by adding
the amount of the latter to the former without dividing them. In the year 1720, it
‘was again trebled and a further subseription was opened, but it does not appear that
subscriptions were received from any persons excepting proprietors of stock whe
were allowed to subscribe in proportion to their stock.

It 15 now proposed to raise a further capital, for which two modes have been
suggested :—

First. To offer each proprietor who may be inclined to subscribe permission so
to do in u given proportion to his existing stock, subject to the condition of his
-declaring his acceptance of this offer within a limited time, and in case of his failure
-or refusal to accept suchoffer, then his share of the new stock to be offored to the other
-stockholders, and in case of their failure or refusa! to accept, them such share of the
new stock to be offered to public sale to the highest bidder. ’

Secondly. It has been proposed to make a call on the present stockholders pre
rata of their stock, with a declaration that if they did not satisfy the call their stock
would be forfeited.

You are requested to say whether either mode is within the power given to the
-company by their charter.

OPINION,

1. Iv appears to me that no other objection can be made to the grant of the soil

0 the extent stated in the charter, except that His Majesty could not make a valid
.0
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grant of territory occupied by any other nation, though not Christian. I apprehend the
grant is good of all such part of the territory in question as was really unoccupied,
and of which a sort of pcsscsion had been taken for His Majesty by the fiist English
Adventurers. I believe that the title of all the owners of lands in the British
plantations is desired, this grant similar to the present made either to inhabitants or
to a company.

2. As I do not find, from the case, that the company have established any regu-
lations to govern the possession or title of lands within their territories, I know not
how otherwise to answer this query than by reference to the law of this country; and
I am of opinion that they could not at this time receive any aid from the law of this
country to dispossess those whose occupation has continued above 20 years without
any disturbance from the company, their acquiescence in so long an adverse
possession would afford a sufficient presumption of an actual grant from them of the-
portions of territory so occupied, together with all the necessary means of occupation
and access which have keen hitherto enjoyed.

3. Generally speaking, I apprehend the company have by their charter, and
their territorial rights under it, a legal authority to restrain persons from the Acts
stated in this query. But this authority, I think, must be qualified in particular
instances by the sort of usage referred to in the answer to the preceding question.

4 and 5. I am of opinion that the usage of the right of passage for the space of”
40 years, with the knowledge of the Company, and without interruption by them, will
establish the right for the King’s subjects in Canada to use the passage in the same-
manner and for the same purposes as hitherto. I should here observe that in this
opinion I support the question upon this right to arise before some tribunal in Eng-
land, though I am not aware how this is possible, except by a feigned issue to try it.

6, 7, 8, 9 and 10. It appcars to me that the civil and commercial jurisdiction
granted to the company is valid, except in such instances where the powors secni to
be more extensive than the King could by his prerogative exercise himself, or grant
to a subject, some of them will be noticed. And I am rather inclined to think the
company have authority, by the terms of their charter, 1o enact laws not only for the-
government of their own body, but of such persons as are resident within their juris-
dietion, supposing those laws and regulations to be merely local and consistent with
the laws of this country. I observe that, by a clause in the charter (page 15 of the-
copy left herewith) the company have authority to appoint Governors of forts, fuctories,
etc., and other officers, and that the Governors so appointed. and their Council, have
each within the limits of hisown jurisdiction, which the company of course must assign,
power to judge all causes, civil or criminal, according to the law of England. I appre--
hend, therefore, that the said company have no right to appoint judges is nomine, for
that is incidental to the Soverign dominion, which the King expressly reserves in the
charter, and which Iconcurhe cannot part with by law, yet when they have appointed
a Governor of a fort that the charter invests that Governor with a judicial power to
administer the law of England ; and I think the company may by the charter appoint
such officers subordinate to the Governor, as may assert him in the executive part of
his administration. The power of the officer correspending to the Sheriff, would be
analagous to the power of that officer in England, and I apprehend that the subjects
of the plantation would be bound by the same rules of civil obedience as prevail in
England tosupport the officers of justice in the execution of legal process or julgments.
But, though it appears to me that those p .wers are granted by the charter, and that
it was competent to the Crown to grant therein this form; yet, if they have not
hitherto been exercised, if this partof the charter has not been acted upon, I should
not think it expedient at this time, after the various changes which have taken place
in the circumstances of the colony, and in the opinions of men since the time of
Charles II., to put these powers into activity without some sanction from the Legis-
lature. The jurisdiction which would have been submitted to at the first will now be
resisted, and the whole machinery for the administration of justice must at the pre-
sent day be so much more complicated and extensive than it would have been thought
requisite to make it at the date of the cha~ter or the commencement of the adventure,
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that it is likely to encounter more difficulty in its operation, and may possibly fail of
its intended effect.

11. The particular case must occur before any answer can bagiven. There may
be circumstances where, those acting under the orders of the Sheriff, in England,
might be responsible in case of death. Generally "speaking, however, the parties
acting in the case supposed in this query strictly within the limits of a lawful autho
rity from the Sheriff, would not be responsible for the death of a person resisting that
authority. The present state of trade, as appears from this case, seems likely to give
rise to disputes. The Judge, the Sheriff and his posse comitatus will in a great
measure be the parties to in the cause, and the resisting intrnders are likely to give
very early occasion for investigating whether the legal authority of the new funec-
tionaries and their subjects has been strictly pursued with all due form. The
probability of some error, where there has been no previous habit of observing any
forms and of'a disposition to take advantage of error wherever it can be found, leads
me to apprehend that the Sheriff and those acting under his warrant might incar
considerable risk in the event supposed.

12. [ am of opinion that the company would not be justified in sending the sup-
posed offender to England, and that he could not be then tried by any known law.
The clause allnded to in this query seems to me not be justifiecd by the mere prerogative
-of the King, and I should think it very unsafe to act upon it without the sanction of
the Legislature.

13. I am inclined to think that this Act does not give the juriwdiction here sup-

osed.,
P 14. T think not; the company having now no courts, the jurisdiction given by
the Legislature, which might be necessary by reason of the Company’s omission,
-cannot be affected by any subsequent exercise of their powers under the charter. -

15 and 16. The particalar case must be stated before these queries can be
answered. The partners of the North-West Company resident here may be answerable
in an action upon the case for any infringement of the charter authorized by them
individually and which has not powerinto a right by usage. The maliciously deterr-
ing the Indians from having prejudice of the company would be actionable and
brought home to the parties in evidence.

17. It appears to me that the first mode above suggested of raising a further
-capital is quite unexceptionable. The present members of the compauy may
undoubtedly increase the capital by a voluntary subscription amongst themselves, or
they may admit any new member who chooses to subscribe. They have, by the
charter, a general power of admititing whom they please, agreeably to the orders and
regulations made by them at a general court.

They may therefore make an order to admit any person who sabscribes a certain
sum, a member. The second mode proposed involves a question of the jurisdiction of
the company over their own body, 1 doubt very much whether they could impose the
penalty of forfeiture for not subscribing a further sum. There is an express instance
-of a cause of forfeiture stated in the charter, which is, where a party who has vol-
untarily subseribed, refuses afterwards to pay; and I therefore doubt whether the
company could, by law or order of their own, create a new case of forfeiture. Much,
however, may depend upon the actual regulations or by-laws under which the com-
pany now are governed, to which no allusion has been made in this case.

(Signed) J. SCARLETT.
TevPLE, January 22nd, 1813.

COPY QUERIES AND OPINION OF MR. JUSTICE HOLROYD, SIR SAMUEL
ROMILLY, MR. CRUISF, MR. SCARLEIT AND MR. BELL.

1. Whether any objection .can b: made to the grant of the soil contained in the
-charter, and whether the grant will include all the country the waters of which run

N8
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into Hudson’s Bay, as ascertained by geographical observations ?-——We are of opinion
that the grant ot the soil contained in the charter is good, and that it will include all
the countty the waters of which run into Hudson's Bay, as ascertained by geographical
observation.

2. Whether as proprietors of the soil the company may exclude all other persons
from residing thereon, and disposses the Canadian traders of the posts already ocenpied
by them and used tor the purposes of trade with the native Inlians ?—We are of
opinion the company may exclude all persons from residing on the lands granted to
them, and not alveady settled there. But we are of opinion they cannot disposses
the Canadian traders of the posts already occupied by them where there has been 20
years’ quiet possession, and by making use of their grant only for the purposes of
exclusion, and not to encourage settlers they may possibly endanger the grant.

3. Though the company may not be eutitled to preventother persons from using
the navigation i ludson’s Bay or of navigable rivers within their territories, are
they entided to preventall persons from landing upon the shores of the bay or the banks
of the rivers; and on those places where the navigation of a river is interrupted by
falis, may thecompuny prevent any person from passing over the land for the purpose
of transporting himselt and his merchandize to any other point where the river may
again become navigable P—-We are ot opinion the company are not entitled to pre-
vent other persons from using the navigation of Hudson’s Bay and of the navigable
rivers within their territories, or to prevent persons from landing upon the shores of
the bay or bauks of rivers, or from passing over their land where it is desert and
ancultivated, and where the King’s, whether native Lndians or others, have been
accustomed 1o pass for the purpose of transporting themselves and their merchandize
where no roads and passage must be subject to the reasonable reguiations of the
company,

4. Whether the company, by virtae of their right of property, may prevent the
Canadian traders from passing through their territories to arrive at Athabaska or
other conntries not included in the chuarter; or will the use which these traders have
enjoyed for nearly 40 years, of travelling through the company’s territories, entitle
them to its continuance. You will observe that it is impossible for the Canadian
traders to traverse the company’s territories without cutting wood for firewood, using
the water found in the course of their journey, and pitching their tents upon the
company’s lands; and, on this head, you will further please to say whether these are
rights which the Canadian traders can acquire by any and what length of posses-
sion ?—1t follows from what we have said in answer to the last query that, we think
the Canadian tralers are entitled to this right of passage, and we think that as inci-
dent to it they must have such right of pitching tents, using water and cutting fire-
wood as necessity requires.

5. Supposing the company entitled to disposess the Canadian traders and to
maintain an exclusive right of trade within the territories, what steps do you advise
as the best to be pursued for making the right effectual ?—We are of opinion the
company cannot maintain a right to an exclusive trade.

6. "Does it appear to you that the civil and criminal jurisdiction granted to the
company is valid ?—We are of opinion that the grant to the civil and criminal juris-
diction is valid, but it is not granted to the company, but to the Governor and Council
at their respective establishments; but we cannot recommend it to be exercised so
as to affect the lives or limbs of criminals.

9. If valid, how is it to be exercised? May the company crect courts of justice,
or authorize any person or persons to administer the laws of England as they might
be administered in England ?—It is to be exercised by the Governor and Council as
judges, who are to proceed according to the laws of England.

8. M1y the company appoint a sheriff to execute the judgments of their court,
and to do the duty of a sheritt as performed in England ?—The company may appoint
a sheriff 10 execute judgments and to do his duty, as in England.

9. May such sheriff, in case of resistance to his anthority, call out the population
to his assistunce, and may the company put arms into the hands of their servants and
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those who live under them, as well for their defenee against attack as to assist in
enforcing the judgments of their ccurts >—We are of opinion that the sherift, in case
of resistance to his authority, may call out the populatior. to his assistance, and may
put arms into the hands of their servants for detence against attack, and to assist in
enforcing the judgments of the court, but such powers cannot be exercised with too
much circumspection.

10. Supposing the company to hold courts of justice, who will be subject to-
their jurisdiction? Will it be only their own servants and persons residing within
their territories by their permission and direct authority, or will the words of the
charter, viz.: “those who live under them,” include the Canudian traders who have
established themsclves intrusively on the lands of the company, and who dispute their
rights ?—We are of opinion that all persons will be subject to the jurisdiction of the
courts, who reside or are found within the territories over which they extend,
including the Canadiun traders.

11, Supposing these traders to resist the sheriff in the execution of his warrant,.
and death should ensue, would the servants of the Company or others acting in sup-

rt of the warrant, be resporsible for the consequences; and, in like manner, would
the servants of the company be responsible for the consequences of a foreibie resist--
ance against an attempt of the Canadian traders to trespass on the company’s terri-
{orries ?—We think the sheriff and those assisting him, acting in support of a warrant
made out by due authority and in proper form, would be equally protected fiom the-
conrequence of the execution of the warrant with persons executing a similar war--
rant in England.

We aiso think the servants of the company may resist with force, not directly
tending 1o loss of life or limh, any illegal attempt of persons to trespass on the com:
pany’s property, and if an attack is made on a man’s house, he may defend it, even
to the destruction of life, if he cannot otherwise defend the possession of it. But
such powers cannot be executed with too great moderation. Though the general
law may be such as is above laid down, it is impossible, in our opinion, to give those
directions which are necessary for its safe application in each particular case, inde-
pendeuntly of the difficulty which may arise from want of evidence or imperfect evi-
dence of what passes in so distant a quarter, and from the circumstances that the-
company’s servants, the judges, sherift and posse comitatus,in disputes with Canadian
traders, will be, in some measure, parties interested, and their conduct may thereof
be more strictly invested. Nothing should be done to endanger either life or limb,
unless in cases of most extreme necessity .

12. Supposing that, in the courre of such resistance or trespass on the part
of the Canadian traders, any of them should be guilty of crime or misdemeanor,
would the company be justified, in terms of a clause in their charter above cited, in
transmitting the party or parties to England, and could thecase be there brought to
trial, 5o as to subject the offenders to the punishment prescribed by law for the same
offence in ingland ?—Parties can only be sent to England for murder. For other
offences they must be tried by the courts of the territory.

13. Sceing the territories within which criminal jurisdietion is given by the 43
Geo. I11, c. 138, to the Courts of Upper and Lower Canada, are “the Indian Terri-
“torics, or parts of America, not within the limits of either the said Provinces,” can
this Act be stated to give to these courts jurisciction within the territories of the
Hudson’s Bay Company ?—We do not think this Act gives jurisdiction within the
territories of Hudson’s Bay Company, the same being within the jurisdiction of their
own Governor and Council.

14. If the company were to erect courts for the punishment of crime, or if they
were to send home offenders to Englamd to be tried, would the criminal jurisdiction
given to the Courts of Lower and Upper Canada by the 43 Geo. III, c. 138 (suppos-
ing it to extend to their territories), be thereby superseded ?—If the Act gives the
Courts of Upper and Lower Canada jurisdiction, that would not be superseded in the

manner here suggested.
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15. There are partners of the North-West Company resident in London, who
concur in sending persons from Canada into the company’s territory for the purposes
of trade. Does it appear to you that the company can bring and maintain a special
action of damages on the case in England against such persons of the Nurth-Western
company resident in London ?—We are of opinion the grant to the company of an
exclusive trade is not valid, and we conceive that no action will be against any one
moiety for trading, though the trade of the company should thereby be rendered
less profitable.

16. What would be the effect in such an action if it could be established that the
traders employed by the North-Western Company, not content with a fair participa-
tion in the trade, are in the practice of maltreating the native Indians, to deter them
from dealing with the Hudson’s Bay Company, and likewise of using violence and
threats to intimidate the servants of the Hudson’s Bay Company from prosecuting
their trades ?  If it could be shewn that any parties made use of improper means to
injure the company in their trade, an action on the case might be maintained
against those persons, or any by whose directions such acts are done to the injury
of the company.

17. Nothing is said in the charter in regard to the amount of the capital of the
company or the mannper of raising it; but in the year 1700 the original stock of the
company, subscribed at the date of its charter, was trebled out of the profits by add-
ing the amount of the latter to the former withont dividing them. In the year 1720
it was again trebled and a further subscription was opened, but it does not appear
that subscriptions were received from any persons excepting proprietors of stock,
who were allowed to subscribe in proportion to their stock.

It is now proposed to raise a further capital, for which purpose two modes have
been suggested :—

First. To offer each proprietor, who may be inclined to subscribe, permission so
to do on a given proportion to his existing stock, subject to the condition of his de-
claring his acceptance of this offer within a limited time, and in case of his failuie or
refusal to accept such offer, then his share of the new stock to be offered to the other
stockholders, and in case of thoir failure or refusal to accept, then sach share of the
new stock to be offered to public sale to the highest bidder.

Second. 1t has been proposed to make a call on the present stockholders pro rata
of their stock, with a declaration that if they do not satisfy the call their stock will
be forfeited.

You are requested to say whether either mode is within the power given to the
company by their charter?

The first of these modes seems the most proper mode of proceeding. The
charter does noc appear to warrant the second mode proposed.

(Signed) SAMUEL ROMILLY,
“ WILLIAM CRUISE,
“ G. S. HOLROYD,
“ J. SCARLETT,
“ JOHN BELL.
Lincorns InN, June 10, 1814.

COPY QUERIES AND OPINIONS OF DR. STODDART.
QUERIES.

Whether the Hudson’s Bay Company, or their officers or servants, or any of the
settlers before mentioned, are entitled to any and what redress against the North-
West Company, or any of their servants, or persons acting under their authority, or
against any other persons, for any of the numerous acts of robbery, imprisonment
and aggression committed on them as statsef in the several instances set forth in this
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case and in the documents therein referred to; as well in respect of the acts com-
mitted within the limits of the Hudson’s Bay Company’s charter, as those committed
in the County of Athabaska and other parts of the Indian territory not within the
territory granted to the Hudson’s Bay Company ?

And whether the Hudson’s Bay Company can adopt any and what course of
proceedings by which the validity of their charter, and of the rights claimed by them
under the same, may be putin a train for judicial decision, either by a petition to
the Prince Regent in Council, or a petition to Parliament, or by any or wbat other
proceedings, cither before any of the Departments of Government or in any of the
Courts of Law or Equity, in order that the disputes which have taken place and still
continue between the Hudson's Bay Company and the North-West Company may be
discussed, and the rights of the parties satisfactorily ascertained and established by
some competent tribunal, and to advise the Hudson’s Bay Company generally as to
their righis, and the measures it will be most advisable for them to adopt under the
particular circumstances before mentioned.

OPINION.

1. Tam of opinion that all crimes and offences committed either within the
limits of the Hudson’s Bay charter, or in the County of Athabaska, and other parts
of the Indian Territory, may be prosecuted under the Canada Jurisdiction Act (Stat.
43, Geo. 111, c. 138), in the Courts of the Province of Lower Canada, or in those of
Upper Canada, if so directed by the Governor of the former Province. Crimes and
offences committed within the Hudson’s Bay Territory, might, I apprehend, be pro-
secuted before the Governor and Council of Ruperts Liand, if such Governor was ap-
pointed by the Hudson’s Bay Company, and allowed by the Prince Regent, for the
Jurisdietion which is given to the Governor and Council by the charter, would, I
conceive, be perfectly valid, although it appears to me that the Statute of the 43rd of
the King gives a concurrent jurisdiction in such cases to the Courts of Canada, with
respect to murders and manslaughters, in particular, if committed in any part of the
Indian Territory not within His Majesty’s dominions, nor subject to any European
State, nor within the territory of the United States of America. Itseems, that these,
if perpretrated by any person that may have sailed in any British vessel, fall under
the Revision of ~tat. 47, Geo. I{I, ¢. 53, and may therefore be tried in any of His
Majesty’s colonies under the King's commission, issued for such a purpose. Murders
committed in any of the places before specified, whether within or without the King’s
dominions, may be tried in England, according to the provisions of Stat. 33, Henry
VIII, c. 23, but other crimes and offences committed in those places could not easily
be tried in England. If any partoers of the North-West Company or others, could
be proved to have conspired in Kngland to bring about crimes or offences in Rupert’s
Land, the Indian Territory or the Canadas, I apprehend that such conspirators may
be proceeded against in this country. On the whole of this part of the case, however,
1 desire to be understood as speaking with great diffidence, since it does not relate to
those branches of the law to which my professional practice is confined.

For civil injuries done out of the limits of the two Canadas, I apprehend the
courts of these Provinces can afford no redress, but some of the civil injuries done
to the Hudson’s Bay Company and their servants appear to have been consummated
within those limits, and may consequontly become the subject of civil actions there.

From the criminal proceedings of the British Conrts of North Ameriea, there is
no appeal to this country, but in regard to civil actions the case is somewhat different.
From the courts of civil jurisdiction in Upper Canada, an appeal lies only where
the question is matter of law, as in the case of Gray vs. Welcoks, which was carried
by writ of error from a decision of the Kings’s Bench of Upper Canada in 180%, to
the Governor and Council, and from thence to the King in Council.

In Lower Canada the courts appear to proceed, in most cases, according to the
old French laws, upon written evidence, anc}) where that is the case an appeal seems
to lie from the judgments, both on matter 8of law and fact, to the King in Council, 88
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in the case of Sheppard vs. Maclure, which was merely an appeal from the judgment
of the Court of King’s Bench of Lower Capada in 1812, first to the Governor and
Council, and then to the King in Council.

2ud. The validity of the Hudson’s Bay charter having been so frequently recog-
nized by the most solemn Acts of State, the objections made against it would seem
scarcely deserving of any scrious notice if it were not that they are in some degree
supported by the opinions of the learned gentlemen who appear to have been
-consulted by the North-West Company. It is not necessary to the general validity
of a charter that every particular clause in it should be valid, and it will hardly bo
contended that in the Hudson’s Bay charter there are not some things granted which
it was fully in the power of the Crown to grant. As to noouser or misuse of a
charter these do not annul it {pso facto, whatever weight they may have if' proved in
a proceeding by scire facias or quo warranto. Therefore, it must be taken that unless
some Legislature or Judicial Act has declared the charter void, it stands good in its
generality, notwithstanding any specific invalidity as to its provisions. Doubts, for
instance, may exist as to the grant of exclusive trade, but these it is not material at
present to consider, more especially as it is stated that no attempt has been made to
prevent the Canadian traders from resorting to the same places as the servants of
the Hudson’s Bay. A more important question is that of the territorial limits.

I am clearly of opinion that the grant of lands is not void for uncertainty. A
mode of construing it has indeed been suggested in the opinion of the learned gentlo-
men, before alluded to, from which I must, with all deference to them, beg leave to
dissent. They argue that the words ¢ within the strait” imply such a proximity to
the straits as would give the lands spoken of a sort of affinity or relations to Hudson's
Straits ; but I think that if these iast-quoted words had been actually inserted in the
charter they would only have introduced an uncertainty which does not now appear
1o me to exist, for every river which discharges its waters 1nto the sea, in Hudson’s
Bay, is a river within the entrance of Hudson’s Straits, and all lands from the mouth
of such river tu its sources are lands which lie upon the river, and the limit of the
lands so granted is a precise and definite limit, namely, the height of land from
which the river flows, and, as the grant gives all the lands upon all such rivers, it
follows that all the lands between all such heights and the bay are within tho limits
of the charter; and it is not necessary that all those heights should have becn
specifically kuown either to the grantor or grantee, for they both knew that such
such heights must exist, and that they were capable of ascertainment et id certain est
quod certum reddi potest. Indeed, this was a mode of fixing the limits of new colonies
very frequently adopted by foreign Sovereigns as well as our own, and it is
particularly observable in the case of Canada, a province directly bordering on the
territory of the Hudson’s Bay Cempany. (See the commission of M. Champlain,
Lieutenant-Governor of the French Province of Canada in 1623, the expressions of
Davity the Topographisted 1643, His Britannic Majesty’s Proclamation, 7th October,
1763, Stat. 14, Geo. III, c. 83, ete.) (Geographers, it is true, have differed in opinion
as to the precise heights from which the waters flowed into Hudson’s Bay, but they
have uniform!y considered some ridge of high lands real or imaginary to be the
boundary of the company’s territory.

The objection thut is founded on the large extent of the grant appears to me to
be of little weight. The word lands is coupled with territories and countries, and
that the whle were meant to be very comprehensive and reach far inland, appears
from the grants of fishing and miners, and from the power to erect and build castles,
fortifications, forts, garrisons, colonies or plantations, towns and villages in any parts
or places within the limits and bounds granted ; as well as from the original objects
of the undertaking, viz., to discover a passage into the South Sea and to find some
trade for fur, minerals and other considerable comrmodities, and, lastly, from the
high rank of the original grantees, particularly of Prince Rupert, who was Count
Palatine of the Rhine, Duke of Bavaria, Cumberland, etc.

Similar grants at various periods of history have embraced very extensive tracts
of land. 'The Caroline charter (1663) granted all the}lands from Tugker Island on
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the east “ to the westward as far as the South Seas.” The Legislatare distinetly
recognized a still larger grant in case of the South Sea Company, who, by Statute
9, Am. ¢. 21, were mada sole owners of all the places they should discover on the east
side of America, from the River Oronoko to the sonthernmost part of the Terra del
Fuego, and from that point westward to the northernmost part of America. So the
first Massachusetts charter (18 Ja., c. 1) extended throughout all the mainland from
“gea to sea,” and the objects of these charters,as stated in that of Pennsylvania, were
“to enlarge the English empire, and promote such usefal commodities as might be of
benefit to the King and his dominjons, as also to reduce the savage nations by gentle:
and just manners to the love of civil society and christian religion.

If any authoritative decision could be,obtained settling the territorial limits of
Rupert’s Land on the principles by which it appears to me that they should be regu-
lated, I think the subordinate questions, such as those of jurisdiction etc., would afford
comparatively little trouble. I am therefore of opinion that the company should use
every exertion to obtuin a settlementof those limits by competent authorities, judicial
or legislative. The only original jurisdiction for that purpose appears to be in the
Prince Regent in Council, T am not aware that the Board of Trade has any such
jurisdiction, although it was formerly much in the habit of having similar questions
referred to it by the King in Council) or by the Committee of Council, for plantation
affairs, and of reporting on them accordingly, which report was usually adopted as a
ground of decision by the King in Council. The Court of Chancery has no original
jurisdiction of boundaries, but may consider them incidentally where the jurisdiction
is otherwise founded, as in the case of Pen vs. Lord Baltimore (1 Ves. 444), which was
a bill for a specific performance of articles between the plaintiff and defendant to-
settle the boundaries of two contignous proprietory Governments. It might perhaps
deserve consideration whether the Hudson’s Bay Company could offer any sufficient
inducement to the individual partners of the North-West Company (including those
who are in England) to enter into articles recognizing the boundaries of Rupert's
Land, and binding themselves to do or cause to be done by persons under their
influence or control, certain acts in recognition of the rights of the Company. Per-
haps such articles might not only be enforced in Chancery, but if secured by a
penalty might be brought under the consideration of the Courts of Common Law.
On the latter point, however, I speak with much hesitation, as I do when I say it
appears to me that the action for slander of title, above suggested, could not be suc-
cessfully maintained.

I am, however, of opinion that the Hudson’s Bay Company should present a
petition to the Prince Regent in Council, praying for a settlement of boundaries and
for such other relief as to the wisdom of His Royal Highness in Council might seem
meet. In support of such petition affidavits should be prepared setting forth the
injuries already sustained by the company, and also describing the limits which the
company consider to be ihose of the plantation or colony of Rupert’s Land, with
reference to the unfortunate occurrences which have taken place at the Red River. 1
thiuk it material to prove that the waters of that river fall into the sea within the
entrance of Hudson’s Straits, and adverting to the maps which I have seen, I conceive
that, for the satisfactory determination of'this point, it would be necessary to show
that the Saskatchewan River flows into, and the Nelson River out of Lake Winipec;
for the real and only question, as far as I bave been able to consider the subject, is
whether the heights of land in whieh the Severn and Hill Rivers have their sources,
or that more southerly range in which the Red and Winipec rise, are the proper
boundaries of Rupert’s Land. To the company, however, it would be of incalculable
advantage to obtain a decision of the Prince Regent in Council recognizing either,
but more especially the latter, and in case a doubt should remain, after considering
the evidence, it might be advisable to petition the Council to appeint Commissioners
to make a survey and report, in consequence of which a dividing line might be run
between Rupert’s Land and the adjoining territories; such was the course adopted in
the cause of Lord Fairfax against the Governor and Council of Lord Virginia before
the King in Council, 1745, when the Committee of Council for plantation affairs, after
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hearing counrel for several days, reported in favor of a survey made by certain Com-
missioners who had been numed some years before by an Order in Council on his
Lordship's petition.

It might be made part of the company’s prayer that, during the pendency of pro-
ceedings, instruetions should be issued to 1lis Majesty’s Governor of Upper and Lower
Canada to afiord protection to the servants, grantees, etc., under the Hudson’s Bay
Company against any forcible dixpossession or other violence. A petition to this
effect was presented to the King in Council in 1743 by the Governor and Council of
Rhode Ixlard in their dispute respecting boundaries with Massachusett’s Bay., I am
not aware that the hearing or determining on a petition to the Prince Regent in
Council is a matter that can be demanded as to right by the Hudson’s Bay Company,
but L rather concelve that these arc matters of grace and favor, the granting or with-
bolding which are in the discretion of His Royal Highness as he may be advised by
his Council. T apprchend, however, that if a strong case be made out and in evidence
tendered thereon to ihe Council, without obtaining any hearing or decision fiom the
High Tribunal, within a reasonable time, it will then be proper on the part of the
Hudson’s Bay Compuny to implore the interference of the Legislature.

(Signed) J. STODDART.

Docrors’ Comunxs, 29th November, 1819,

LAKE SUPERIOR TREATY, 1850.

This agreement made and entered into on the seventh day of September, in the
year of our Lord, 1850, at Sault Sainte Marie, in the Province of Canada, beiween the
Honorable William Benjamin Robinson, of the one part, on behalf of Her Majesty the
Queen, and Joseph Peaudechat, John Ininway, Mishemuckgua, Totomenai, Chiefs,
and Jacob Wasseba, Ahmutchwagubon, Michel Shebagefhick, Manitoshainse and
Chigenaus, principal men of the Ogibbeway Indians inhabiting the northern shore of
Lake Superior, in the said Province of Canada, from Batehewanaung Bay to Pigeon
River, at the western extremity of said lake, and inland throughout that extent to the
height of land which separates the territory covered by the Charter of the Honorable the
Hudson's Bay Comp-my from the said tract, and also, the islands in the said lake within
the boundaries of the British possessions therein, of the other part ;

Witnesseth, that for and in consideration of the sum of £2,000 of good and lawful
money of Upper Canada, to them in hand paid, and for the further perpetual annuity
of £500, the same to be paid and delivered to the suid chiefs and their tribes at a con-
venient season of each summer, not later than the first day of August, at the Honor-
able the Hudson’s Bay Company posts of Michipicoten and Fort William, they, the
said Chiefs and principal men, do freely, fully and voluntarily surrender, cede, grant
and convey unto Her Majesty, her heirs and successors, for ever, all their right, title
and interest in the whole of the territory above described, save and except the reser-
vations set forth in the schedule hereunto annexed, which reservation shall be held
and occupied by the said Chiefs and their tribes in common for the purposes of resi-
dence and cultivation. And should the said Chiefs and their respective tribes at any
time desire to dispose of any mineral or other valuable productions upon the said
reservations, the same will be, at their request, sold by order of the Superintendent-
General of the Indian Department for the time being,  for their sole use and benefit
and to the best advantage.

And the said William Benjamin Robinson, of the first part, on behalf of Her
Majesty and the Government of this Province, hereby promises and agrees to make
t}{e payments as before mentioned, and further, to allow the said Chiefs and their
tribes the full and fiee privileges to hunt over the territory now ceded by them, and
%o fish in the waters thereof, as they have heretofore been in the habit of doing,
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saving and excepting only such portions of the said territory as may irom time to time
be sold or leased to individnals, or companies of individuals, and occupied by them
with the consent of the Provincial Government.

The parties of the second part further promise and agree that they will not sell,
lease, or otherwise dispose of any portion of their reservations without the consent of
the Superintendent-General of Indian affairs being first had and obtained ; nor will
they at any time hinder or prevent persons from exploring or searching for minerals
and other valuable productions in any part of the territory herveby ceded to Her
Majesty, as before mentioned. The parties of the second part also agree, that in case
the Government of this Province should, before the date of this agreement, have sold
or bargained to sell any mining locations or other property. on the portions of the
térritory hereby reserved for their use and benetit, then, and in that case, such sale
or promise of sale shall be perfected, if the parties interested desire it, by the Gov-
ernment, and the amount aceruing therefrom shall be paid to the tribe to whom the
reservation belongs.

The said William Benjamin Robinson, on behalf of Her Majesty, who desires to
deal liberally and justly with all Her subjects, further promises and agrees that in
case the territory hereby ceded by the parties of the second part shall at any future:
period produce an amount which will enable the Government of this Province, with-
out incurring loss, to increase the annuity hereby secured to them, then, and in
that case, the same shall be aogmented from time to time; provided that the
amount paid to each individual shall not exceed the sum of one pound, Provincial
currency, in any oue year, or such further sum as Her Majesty may be graciously
pleased ‘o order; and provided that the number of Indians entitled to the benefit of
this Treaty, shall amount to two-thirds of their present number (which is 1,240) to
entitle them to claim the full benefit thereof; and should the numbers at any future
period not amount to two-thirds of 1,240, the annuity shall be diminished in propor-
tion to their actual numbers.

Schedules of Reservations made by the above-named and subscribing Chiefs and Principle
Men.

First.—Joseph Peandechat and his tribe; the reserve to commence about two
miles from Fort William (inland), on the right bank of the River Kaministiquia;
thence wosterly six miles parallel to the shores of the lake; thence northerly five
miles ; thence easterly to the right bank of the said river, so as not to interfere with
any acquired rights of the Honorable the Hudson’s Bay Company.

Second.—Four miles square at Gros Cap, being a valley near the Honorable the
Hudson’s Bay Company’s Post of Michipicoten, for Totomeanai and tribe,

Third—Four miles square on Gull River, near lake Nipigon, on both sides of
said river, for the Chief Mishemuckqua and tribe.

Signed, sealed and delivered at Sault
Sainte Marie, the day and year first

above written, in presence of— W. B. ROBINSON,

JOSEPH PEAUDECHAT,

Gro. IroxsIDE, S. I. Affairs, JOHN ININWAY,

ARrTHUR P. CooPER, Cap. Com. Rifle Brigade, MISHEMUCKQUA,

H. N. BALFOUR, 2nd Lieut., Rifle Brigade, TOTOMENAI,

Joun SwanstoN, C. F. Honble. Hudson’s Bay Co., JACOB WASSABA,

GEo. JunnsTon, Interpreter, AH. MUTCHWAGABON,

J. W. KEeaTING, MICHEL SHEBAGESHICK.
MANITON SHAINSE,
CHIGENATUS.

86



43 Victoria. Appendix (No. 1) A. 1880

p—y

OPINION OF SIR RICHARD BETHELL, A.G., AND SIR HENRY S.
KEATING, S. G., 1857.

LincoLn 8 Inn, July, 1857.

Sir,—We are favoured with Mr. Merivale’s letter of the 9th of June ultimo, in
which he stated that he was directed by you to transmit to us copies of two despatches
trom the Governor of Canada, inclosing the copy of a Minute ot his Executive Coun-
cil, and extract trom another Minute of the same in reference to the questions respect-
ing the affairs of the Hudson's Bay Company, then under investigation by a Com-
mittee of the House of Commons.

We were also requested to observe from the former of these Minutes that the
Executive Council suggest, on the part of Canada, a territorial claim over a considera-
hle extent of country, which is also claimed by the Hudson’s Bay Company, as owners
of the soil, and with rights of government and exclusive trade under their Charter.

We were also requested to observe by the annexed parliamentary papers of the
12th of July, 1830, that the statement ot the Hudson's Bay Company’s rights as to
territory, trade, taxation, and government, made by them to Earl Grey, as Secretary
ofthe Colonies, on the 13th September, 1849, was submitted to the then law officers
of the Crown, who reported that they were of opinion that the rights so cluimed by
the Company properly belonged to them, but suggested, at the same time, a mode of
testing those claims by petition to Her Majesty, which might be referred to the
Judicial Committee.

Mr. Meriva'e was further to aunex a Parliamentary Return made in 1842, con-
taining the Charter of the Company, and documents relating thereto; and another of
23rd of April, 1844, containing among other papers, an Act of 2ud Wiliiam and Mary,
“for confirming to the Governor and Compuany truding to Hudson's Bay their privi-
leges and trade.”

The rights so claimed by the company have been repeatedly questioned since
18560 by private persons in correspondence with the Secretary of State, and were then
questioned to a certain extent, as appears by those despatches, by the present Local
Government of Canada.

Mr. Merivale was also to request that we should take those papers into our con-
sideration, and report,—

Whether we thought the Crown could lawfully and constitutionally raise for
legal deci~ion, all or either of the following questions :—

The validity at the present day of the charter itself.

The validity ef the several claims of territorial right of government, exclusive
trade and tazation insisted ¢n by the company.

The geographical extent ot this territorial claim (supposing it to be well founded
to any extent).

And if we were of opinion that the Crown could do so, we were requested further
to state the proper steps to be taken, in our opinion, by the Crown, and the proper
tribunal to be resorted tc; and whether the Crown should act on behalf of the Local
Government of Canada, as exercising a delegated share of the Royal authority, or in
any other way.

And, lastly, if we should be of opinion that the Crown could not properly so act,
whether we saw any objections to the questions being raised by the Local Govern-
ment of Canada, acting independently of the Crown, or whether they cculd be raised
by some private purty in the manner sugg-sted by the law advisers in 1850, the

rown undertaking to bear the expense ot the proceedings.

In obedience to your request, we have taken the papers into our consideration,
and have the honor to report, —

That the questions of the validity and construction of the Hudson's Bay Com-
pany’s charter cannot be considered apart from the enjoyment that has been had
under it during nearly two centuries, and the recognition made of the rights of the
Compary in various Acts, both of the Government and the Legislature.
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Nothing could be more uniust, or more opposed to the spirit of our law, than to
try this charter as a thing of yesterday, upon principles which might be deemed
applieable to it if it had been granted within the last ten or twenty years,

These observations, however, must be considered as limited in their application
to the territorial rights of the company under the charter, and to the necessary inci-
dents or conscquences of that territorial ownership. They do not extend to the
monopoly of trade (save as territorial ownership justifies the execution of intruders),
or to the vight of an exclusive administration of justice.

But we do not understand the Hudson’s Bay Company as claiming anything
beyond the territorial ownership of the country they are in possession of, and the
right, as an incident to such ownership, of exeluding persons who would compete with
them in the fur trade carried on with the Indians resorting to their districts.

With these preliminary remarks we bheg leave to state, in answer to the questions
submitted to us, that in our opinion the Crown could not now, with justice, raise the
question of the gencral validity of the Charter; put that on every legal principle
the Company’s territorial ownership of the lands, and the rights necessarily incidental
thereto (as, for example, the right of exclnding from their territory persons acting
in violation of their regulations), ought to be deemed to be valid.

But with respect to any rights of government, taxation, exclusive administration
of justice, or exclusive trade, ortherwise than as a consequence of the right of own-
ership of the land, such rights could not be legally insisted on by the Hndson's Bay
Compuny as having been legally granted to them by the Crown.

This remark, however, requires some explanation.

The Company has, under the Charter, power to make ordinances (which would
be in the nature of by-laws) for the government of the persons employed by them,
and also powor to exercise jurisdiction in all matters, civil and criminal; but no
ordinance would be valid that was contrary to the Common Law, nor could the
Company insist on its right to administer justice as against the Crown’s prerogative
right to establish courts of civil and eriminal justice within the territory.

We do not think, therefore, that the Charter should be treated as invalid because
it professes to confer these powers upon the Company; for to a certain extent they
may be lawfully used, and for an abuse of them the Company would be amenable
to law. !

The remaining subject for consideration is the question of the geographical ex-
tent of the territory granted by the Charter, and whether its boundaries can in any
and what manner be ascertained. In the case of grants of considerable age, such as
this Charter, when the words, as is often the case, are indefinite or ambiguous, the
rule iy, that they are construed by usage and enjoyment, including in these latter
terms the assertion of ownership by the Company on important public oceasions, such
as the Treaties of Ryswick and Utrecht, and again in 1'750.

To these elements of counsideration upon this guestion must be added the enquiry
(as suggested by the following words of the Charter, viz: “ not possessed by the sub-
Jjects of any other Christian prince or state”) whether, at the time of the Charter,
any part of the territory now claimed by the Hudson’s Bay Company eould have
been rightifully ciaimed by the French as falling within the boundaries of Canada or
Nouvelle France, and also the effect of the Acts of Parliament passed in 1774 and
1991

Under these circumstances, we cannot but feel that the important question of
the boundaries of the Hudson’s Bay Company might with great utility, as between
the Company and Canada, be made the subject of a quasi-judicial enquiry.

But this cannot be done except by the consent of both parties, namely, Canada
and the Hudson’s Bay Company ; nor would the decision of a Cemmittee of the Privy
Council have any effect as a binding judicial determination.

But if the Hudson’s Bay Company agree to the proposal of the Chief Justice of
Canada, that the question of the boundaries should be referred to the Privy Council,
it being further understood by both parties that the determination of the Council
shall be carried into effect by a declaratory Act of Parliament, we think the proceed-
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ing would be the best mode of determining that which is, or ought to be, the unly
real subject of controversy.

The form of procedure might be a petition to the Queen by Chief Justice Draper,
describine himself as acting ander the direction of the Executive Council of Canada,
unless, which wonid be the more solemn mode, an Address were presented to Her
Majesty by the Canadian Parliament.

Counsel would be heard on behalf of Canada and of the Company.

We are, &ec.,
RICHARD BETHELL,
HENRY S. KEATING.

The Right Honorable
H. LaBoucuEerg, M. P, &e.

Ax Acr For REcuraTiNGg THE Fur TRADE, AND EsTaABLISHING A CRIMINAL AND CrvIL
JURISDICTION WITHIN CERTAIN PARTS OF NORTH AMERICA.

Whereas the competition in the fur trade between the Governor and Company of’
Adventurers of England trading to Hudson’s Bay, and certain associations of persors
trading under the name of « The North-West Company of Montreal,” has been found
for some years past to be productive of great inconvenience and loss, not only to the
said company and associations, but to the said trade in general, and also of great
injury to the native Indians, and of other persops subjects of His Majesty: And
whereas the animosities and fends arising from such competition, have also for some
Jyears past kept the interior of America, to the northward and westward of the
Provinces of Upper and Lower Canada, and of the territories of the United States of
America, in a state of continued disturbance: And whereas many breaches of the
peace and violence extending to the loss of lives, and considerable destruction of
property, have continually occurred therein: And whereas for remedy of such evils,
it is expedient and necessary that some more effectual regulations should be established
for the apprehending, securing and bringing to justice all persons committing such
offences, and that His Majesty should be cmpowered to regulate the said trade :
And whereas doubts have been entertained whether the provisions of an Act passed
in the forty-third year of the Reign of. His late Majesty King George the Third,
intituled “ An Act for extending the Jurisdiction of the Courts of Justice in the
Provinces of Lower and Upper Canada, to the trial and punishment of persons guilty
of crimes and offences within certain parts of North America adjoining to the said
Provinces,” extended to the territories granted by charter to the said Governor and
Company: and it is expedient that such doubts should be removed, and that the said
Act should be further extended : Be it therefore enacted by the King’s Most.Excellent
Majesty, by and with the advice and consent of the Lords, Spiritnal and Temporal,
and Commons, in this present Parliament assembled, and by the authority of the
same, that from and after the passing of this Act, it shall be lawful for His Majesty,
bis heirs or successors, to make Grants or give His Royal License, under the hand and
seal of one of His Majesty’s Principal Secretaries of State, to any body corporate, or
company, or person or persons, of or for the exclusive privilege of trading with the
Indians’in all such parts cf North America as shall be specified in any such Giants
or Licenses respectively, not being part of the lands or territories heretofore granted
o the xaid Governor and Company of Adventurers of England trading to Hudson’s
Bay, and not being part of any of His Majesty’s Provinces in North America, or of
any lands or territories belonging to the United States of America; and all sach
‘Grants and Licenses shall be good, valid and effectual for the purpose of securing to all
such bodies corporate or companies, or porsons, the sole and exclusive privilege of
trading with the Indians in all such parts of North America (except as hereinafter
€xcepted ) asshall be specitied in such Grants or Licenses ; anything contained in any
Act or Acts of Parliament, or any law 10 the contrary notwithstanding.
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II. Provided always, and be it further enacted, that no such Grant or License,
made or given by His Majesty, his heirs or successors, of any such exclusive privileges
of trading with the Indiansin such parts of North America as aforesaid, shali be
made or given for any longer period than twenty-one years; and no rent shall be
required or demanded for orin respect of any suchGrant or License, or any privileges
given thereby under the provisions of this Act, for the first period of iwenty-one
years; and from and after the expiration of such first period of twenty-one years, it
=hall be lawful for His Majesty, h's heirs or successors, to reserve such rents in any
future Grants or Licenses to be made to the same or any other parties, as shull be:
dermed just and reasonable, with sccurity for the payment thereof; and such rents
shall be deemed part of the land reverues of His Majesty, his heirs and successors,
and be applied and accounted for as the other land revenues of His Majesty, his heirs
or successors, shall, at the time of payment of any such rent being made, be applied
and accounted for.

111, And be it further enacted, that from and after the passing of this Aect, the
Governor and Company of Adventarers trading to Hudson’s Bay, and every body
corporate, and company, and person to whom every such Grant or License shall be
made or given as aforesaid, shall respectively keep accurate registers of all persons
in their employ in any parts of North America, and shall, once in each year, return
to His Majesty’s Secretaries of State, accurate duplicates of such registers, and shall
also enter into such security as shall be required by His Majesty for the due execu-
tion of all processes, criminal and civil, as well within the territories included in any
such grant as within those granted by charter to the Governor and Company of Ad-
venturers trading to Hudson’s Bay, and for the producing or delivering into safe
custody, for purpose of trial, of all persons in their employ, or acting under their
authority, who shall be charged with any criminal offence, and also for the due and
faithful observance of all such rules, regulations, and stipulations as shall be contained
in any such Grant or License, either for diminishing or preventing the sale or dis-
tribulion of spirituous liguors to the Indians, orfor promoting their moral and re-
ligious improvement, or for any other object which His Majesty may deem necessary
for the remedy or preventions of the other evils which have hitherto been found to
exist.

IV. And whetcas by a convention entered into between His Majesty and
the United States of Ameriea, it was stipulated and agreed, that any country on the
north-west coast of America, to the westward of the Stony Mountains, should be free
and open to the citizens and subjects of the two Powers, for the term of ten years
from the date of the signature of that convention; be it therefore enacted, that
nothing in this Act contained shall be deemed or construed to authovize any body
corporate, company, or person, to whom His Majesty may have, under the provisions
of this Act, made a Grant or given a License of exclusive trade with the Indians in
such parts of North America as aforesaid, to claim or exercise any such exclusive
trade within the limits specified in the said article, to the prejudice or exclusion of
any citizens of the said United States of America, who may be engaged in the said
trade: Provided always, that no British subject shall trade with the Indians within
such limits, without such Grant or License as is by this Act required.

V. And be it declared and enacted, that the said Act passed in the forty-third
year of tho reign of His late Majesty, intituled “An Act for extending the juris-
diction of the Courts of Justices in the Provinces of Lower and Upper Canada, to
the Trial and Punishment of persons guilty of crimes and offences within certain parts
in North America, adjoining to the said Provinces,” and all the clauses and provisons.
therein contained, shal! be deemed and construed, and it is and are hereby respec-
tively declared. to extend to and over and to be in full force in and through all the
teriitories heretofore granted to the Company of Adventurersof England trading to-
Hudron’s Bay ; anything in any Act cr Acts of Parliament, or this Act, or in any
grant or Charter to the company, to the contrary notwithstanding.

VI. And be it further enacted, that from and after the passing of this Act, the
Courts of judicature now existing, or which may be hereafter established in the
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Province of Upper Canada, shall have the same civil jurisdiction, power and authority
a3 well in the cognizance of suits as in the issuing process, mense, and final, and in
all other respects whatsoever. within the said Indian Territories and other parts of
America not within the limits of either of the Provinces of Lower or Upper Canada,
or of any civil government of the United States, as the said Courts have or are
invested with within the limits of the said Provinces of Lower and Upper Canada
respectively ; and that all and every contract, agreement, debt, liability and demand
whatsoever, made, entered into, incurred or arising within the said Indian Territories
and other parts ot America, and all and every wrong and injury to the person or to
the property, real or personal, committed or done within the same, shall be and be
deemed to be of the same nature, and be cognizable by the same Courts, Magistrates,
or Justices of the Peace, and be tried in the same manner and subject to the same
consequences in all respects as if the same had been made, entered into, incurred,
arisen, committed or done within the said Province of Upper Canada, anything in any
Act or Acts of Parliament, or Grant, or Charter, to the contrary notwithstanding :
Provided always, that all such suits and actions relating to lands or to any claims in
respect to lands not being within the Province of Upper Canada, shall be decided
according to the laws of thau part of the United Kingdom called England, and shall
not be subject to or affected by any local Acts, Statutes, or Laws of the Legislature:
of Upper Canada.

VII. And be it further enacted, that all process, writs, orders, judgments, decrees,
and acts whatsocver, to be issued, made, delivered, given and done by or under the
authority of the taid Courts, or either of therm, shall have the same force, authority,
and effect within the said Indian territory and other parts of Americs as aforesaid,
a: the same now have within the said Provinee of Upper Canada.

VIII. And be it further enacted, that it shall be lawful for the Governor or
Lieutenant-Governor or person administering the Government, for the time being, of
Lower Canada, by Commission under his Hand and Seal, to authorize all persons who
shall be appointed Justices of the Peace under the provisions of this Act, within the
said Indian territories, or other parts of America as aforesaid, or any other person
who shall be specially named in any such commission, to act as a Commissioner
within the same, for the purpose of executing, enforcing and carrying into effect all
such process, writs, orders, judgments, decrees and Acts which shall be issued, made,
delivered, given or done by the said Courts of judicatare, and which may require to
be enforced and executed within the said Indian territories, or such other parts of
North America a8 sio:csaid; and in case any person or persons whatsoever, residing
or being within the said Indian territories, or such other parts of Amecrica as afore-
said, shall refuse to obey or perform any suchk process, writ, order, judgment, decree,
or Act of the said Courts, or shall resist or oppose the execution thereof, it shall and
may be lawful for the said Justices of the Peace or Commissioners, and they or any
of them are, and is hereby required, on the same being proved before him, by oath or
affidavit of one credible witness, to commit the said person or persons so offending as
aforesaid, to custody, in order to his or their being conveyed to Upper Canada; and
hat it shall be lawtul for any such Justice of the Peace or Commissioner, or any
person or persons acting under his authority, to convey or cause to be conveyed such
person or persons so offending as aforesaid, to Upper Canada, in pursuance of such
Process, writ, order, decree, judgment or act, and such person or persons shall be
committed to gaol by the said Court, on his, her, or their being so brought into the
s2id Province of Upper Canada, by which such process, writ, order, decree, judgment
or Act was issued, made, delivered, given or done, until a final judgment or decree
shzll have been pronounced in such suit, and shall have been duly performed, and all
costs paid, in case such person or persons shall be a party or parties in such suit, or
until the trial of such suit shall have been concluded, in case such person or persons
shall be a witness or witnesses therein : Provided always, that if any person or
persons so apprehended as aforesaid, shall enter into a bond recognizance to any such
Justice of the Peace or Commissioner, with two sufficient sureties, te the satisfaction of
such Justice of the Peace or Commissioner, or the said Courts, conditioned to obey
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and perform such process, writ, order, judgment, decree, or Act as aforesaid, then,
and in such case, it shall and may be lawful for the said Justice of the Peacc or Com-
missioner, or the said Courts, to discharge such person or persons out of custody.

IX. And be it further enacted, that in case such person or persons shall not
perform and fulfil the condition or conditions of such recognizance, then, and in such
case it shall and may be lawful for any such Justice or Commissioner, and he is hereby
required o assign such recognizance to the plaintiff or plaintiffs, in any suit in which
such process, writ, order, decree, judgment, or act shall have been issued, made,
delivered, given, or done, who may maintain an action in the said Courts, in his own
name, against the said suveties, and recover against such sureties the full amount of
such loss or damage as such plaintiff shall prove to have been sustained by Lim, by
reason of the original cause of action in respect of which such process, writ, order,
-decrec, judgment, or act of the said Courts were issued, made, delivered, given or done
as aforesaid, notwithstanding anything contained in any Charter granted to the said
Governor and Company of Adventurers of England trading to Hudson's Bay.

X. And be it further enacted, that it shall be lawful for His Majesty, if he shall
-deem it convenient so to do, to issue a Commission or Commissions to any person or-
persons to be and act as Justices of the Peace, within such parts of America as afore
said, as well within any territories heretofore granted to the Company of
Adventurers of England trading to Hudson’s Bay, as within the Indian territories of
such other parts of America as aforeszid, and it shall he lawful for the Court in the
Province of Upper Canada, in any case in which it shall appear expedicnt, to have
any cvidence taken by Commission, or any facts or issue, or any cause or suit ascer-
tained, to izsue a Commission to any three or more of such Justices to take such
evidence, and return the same, or try such issue, and for that purpose to hold Courts,
and to issue subpwenas or other processes to compel attendance of plaintiffs, defend-
ants, jarors, witnesses, and all other persons requisite and essential to the evecution
of the several purposes *for which such Commission or Commissions had issued, and
with the like power and authority as are vested in the Courts of the said Province of
Upper Canada; and any order, verdict, judgment, or decree, that shall be made,
found, declarced, or published by or before any Court or Courts held under and by
virtue of such Commission or Commissions, shall be considered to be of as full effect,
and cnforced in like manner, as if the same had been made, found, declared, or pub-
lished within the jurisdietion of the Court of the said Province, and at the time of
issuing such Commission or Commissions shall be declared the place or places where
such Commission is to be opened, and the Courts and proceedings thereunder held;
and it shall be at the same time provided how and by what means the expenses of
such Commission, and the execution thereof, shall be raised and provided for.

XI. And be it further enacted, that it shall be lawful for His Majesty, notwith-
standing anything contained in this Act, or in any Charter granted to the said
Giovernor and Company of Adventurers of Fngland trading to Hudson’s Bay, from
time to time by any Commission under the Great Seal, to authorize and empower any
such persons so appointed Justices of the Peace as aforesaid, to sit and hold Courts of
Records for the trial of criminal offences and misdemeanors, and also for civil causes;
and it shall be lawful for His Majesty to order, direet and aunthorize the appointment
of proper officers to act in aid of such Courts and Justices within the jurisdiction
assigned to such Courts and Justices in any such Commission; anything in this Act
or in any Charter of the Governor and Company of' the Merchant Adventurers of
England trading to Hudson’s Bay, to the contrary notwithstanding.

XII. Provided always, and be it further enacted, that such Courts shall be con-
stituted, as to the number of Justices to preside therein, and as to such places within
the said territories of the said Company, or any Indian territories or other parts of
North Ameriga as aforesaid, and the times and manner of holding the same, as His
Majesty shall from time to time order and direct; but shall not try any offender
upon any charge or indictment for any felony made the subject of capital punisb-
ment, or for any offence or passing sentence affecting the life of any offender, or
adjudge of cause any offender to sutfer capital punishment or transportation, or take
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cognizance or try any civil action or suit, in which the cause of such suit or action
ghall exceed in value the amount or sum of twe hundred pounds; and in every case
of uny offence subjecting the person committing the same to capital punishment or
transportation, the Court or any Judge of any such Court, or any Justice or Justices
of the Peace, before whom any such offender shall be brought, shall commit such
offender to safe custody, and cause such offender to be sent in such custody for trial
in the Court of the Province of Upper Canada.

XIII. And be it further enacted, that all judgments given in any civil suit shall
be subject o appeal to His Majesty in Council, in like manner as in other cases in
His Majesty’s Province of Upper Canada, and also in any case in which the right or
title to any land shall be in question.

XIV. And be it further enacted, that nothing in this Act contained shall be
taken or construed to affect any right, privilege, anthority or jurisdiction, which the
Governor and Company of Adventurers trading to Hudson’s Bay are by law entitled
to claim and exercise under their Charter, but that all such rights, privileges,
authorities and jurisdictions shall remain in as full force, virtue and effect, as if this.
Act had never been made; anything in this Act to the contrary notwithstanding.

TrURSDAY, 18th March, 1880.
Committee met at 11:30 o’clock a.m., Mr. Dawson in the chair,
Hon. Mr. Justice JounsoN was examined as follows :—

By the Chairman :

298. You were at one time Governor of Assiniboia, I understand ?—Yes; from:
1855 to the end of 1858,

299. You were also Chief Justice of Rupert’s Land ?—Not Chief Justice ; Recorder
was the title of the office.

300. That was under the old system ?—Yes. The old laws were enforced until
altered, and the office of Recorder was continued until the Chief Justice was
appointed, Mr. Morris.

301. You were appointed to Manitoba by the Dominion Government ?—I was
appointed Lieutenant-Governor of Manitoba, but never entered on the duties of the
office and never was sworn in, because it was found that, by the laws of Lower Canada,
my holding the office of Judge of the Superior Court prevented my holding any other,
80 I resigned the Licutenant-Governorship.

302. With respect to the matter of the northern and western boundaries of Ontario
having regard to the Quebec Act of 1774, with which, of course, you are familiar
would you favor the Committee with your opinion as to what would be the true
northern and western boundaries of the old Province of Quebec, as constituted by
that Act >—Yes. The northern and western boundaries.

By Mr. Weldon.—The question is whether this is proper evidence to be brought
before the Committee. Any information that can be furnished ought to be received,
but we must form our own opinions thereon, and not be guided by the opinions of
witnesses.

By the Chairman.—The order of reference istoenquire into all matters connected
with the boundaries of Ontario. ~Judge Johnson has been Governor of the territory
covering the disputed grounds, and has had a great deal to do with the question.

By Mr, Weldon.—Facts, information and documents would be proper evidence, but
we must form our opinion from the facts presented and the documents submitted.

By Mr. Robinson.—The witness will, no doubt, state on what grounds his opinion
is formed.

By Mr. Royal.—I believe that indiscriminate opinions by every man on this subject
should not be taken as evidence ; but the s;)pinions of certain men as to the correct
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meaning of certain S:atutes ave, I believe, very important, from their experienee,
learning and position. I believe whatis called jurisprudence in our courts is nothing
but the opinion of judges. It might be very proper to have the opinions of men of
standing, such as the Hon. Justice Johnson, especially considering that he has long
resided in the Red River country and been long connected with the administration of
Justice there.  With all due deference to the opinions of other members of the Com-
mittee, I believe we ought to have an expression of the opinion of the witness.

By Mr. Ouimet.—1 think the technical objection of Mr. Weldon has some force, bat
the question might be put to the witness in a ditferent way,so as to make it a proper ques-
tion. The Statutes which we shall bave to consult, and from which we will have to form
-our opinions, are well-known Statutes. They were passed a long while ago. It might
be, and I think it is, of very great interest and importance to this Committee to
know how these Statutes have been interpreted, and more especially how they have
been interpreted by those who have administered justice in the North-West, and who,
consequently, have been in the habit of looking at these Statutes, and have seen for
themsclves sur les lieuxr how they ought to be interpreted. 1 think, in this respect,
Judge Johnson’s opinion weuld be of very great weight, and that it is very important
to have it; although the form in which the Chairman has put the question might be
objectionable in a strictly technical sense.

By the Chairman.—Probably the Judge will inform us as to the way in which the
Statute has hitherto beem interpreted, and the way in which it has been interpreted
more especially as affecting the western and northern boundaries of the old Province
of Quebec.

By Mr. Welion.—If we lay down the principle that some opinions ought to be
given, I do not see exactly where we ought to draw the line.

By the Chairman.—What we want is information as to the way in which the matter
was regarded at a period not very remote, and this information we wish to elicit from
the Judge. These questions were very much discussed at the time he was Governor,
and at the time troops were being sent to the North-West. It he could give us infor-
mation as 1o the opinions of counseland as to the views held in respect to the northern
and western boundaries as constituted the by Quebec Act, would not that be within the
scope of the order of reference 7—I can give you evidence of the authoritative recog-
nition of the District of Assiniboia by the Crown of England. I have always under-
stood that the original Province of Quebec, as constituted by the Act of 1774, was
bounded to the north by the southern boundary of the territory granted to the
Hudson’s Bay Company, and I have always understood that that southern boundary was
the height of land separating the basin of Hudson’s Bay from the chain of great
lakes and the St. Lawrence, and constituting a water-shed on one side and on the
-other. I have'always understood that to be the case. I have further understood that
when the Constitutional Act came 1o be passed in 1791, and the Provinces divided,
it was judicially held in the deReinhardt case by Chief Justice Sewell, that although
that Act divided the Provinces, it did nothing to extend either of them. Ithink that
is self-evident.

303. Was the Colony of Assiniboia recognized by the Imperial Government
and in what way ?—The existence de facto of the Colony of Assiniboia was certainly
recognized in a variety of ways, and in the most authoritative manner by the Crown
of England in a series of Acts that admit of no doubt whatever. They sent the 6th
Regiment there in 1846 or 1847, under Colonel Crofton. They were sent by orders
of the Duke of Wellington to occcupy that place, so that in view of any trouble in
respect to the Oregon question, they might be made available on the other side of
the mountains. However that was, they were sent there. After that, when I was
sworn in as Governor in 1855, after the retirement of Colonel Crofton and the troops, I
made a demand for troops for the purpose of keeping order, and I got troops com-
manded by Major Seaton. They sent out & company of 100 men of the Canadian
Rifles, British troops in the pay of the British Government, and they were quartered
there some years.
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By Mr. Ouimet :

304. You were sent there in 1855 as Governor of Assiniboia ?—Yes, DBesides the
troops, the Crown of England sent out a number of peasioners whom they re-enrolled in
a permanent form, to whom the Hudson’s Bay Company agreed to giveland on their
becoming settlers there. That was done on the retirement of the 6th Regiment,
about the year 1850 or 1851, and those pensioners were there with their families,
while I was there as Governor. Some of them and their descendants are still there.
But I found a more important recognition accidentally yesterday evening on the
part of the English Crown, of the fact that the Colony of Assiniboia was a colony,
the existence of which they not only knew of but with respect to which they reserved
to them~elves the right to establish, of tieir prerogative, Courts of Justice when-
-ever they should see fit.

305. You mean the Imperial Government ?7—Yes. The way I came across that
was in referring to some old notes which I kept when I was in Assiniboia in 1857
or 1858. 1In turning them over I found the opinions given by the Attorney and
-Solicitor-Generals of England of that day, Sir Richard Bethel and Sir Henry
Keating. Ifound that I had extracted from a newspaper the opinions which those gentle-
men were supposed to have given. T alsofound that I had made this note: ¢ There
is an all-important paragraph omitted,” and 1 find the paragraph is inserted in my
handwriting. Then to verify it I looked at the opinion as it is published by authority
in this eountry. and contained in the book entitled * Statutes, documents and papers
bearing on the discussion respecting the northern and western boundaries of the Pro-
vince of Ontario, compiled by direction of the Government of’ Ontario.” I found
that the paragraph which was omitted in publication, probably for some party
purpose, at that time, was this: [to be found on page 200 of the book referred to]
“ The company has, under the charter, power to make ordinances (which would
be in the nature of by-laws) for the government of the persons employed by them,
and also power to exercise jurisdiction in all matters civil and criminal; but no
-ordinance would be valid that was contrary to the common law, nor could the
company insist ou its right to administer justice as against the Crown's prerogative
right to establish Courts of Civil and Criminal Justice within the territory.” Here
then, in 1857, you have the two law officers of the Crown in England, staling it was
the Crown’s prevogative right, at that time, if they should see fit, to establish Courts
-of Civil and Criminal Justice in Assiniboia. Now, that is a declaration entirely at
variance with the possibilty of its being part of Upper Canada,because to Upper Canada
had been granted legislative powers and a constitution of its own, ard in its legislature
had becn vested the right to constitute Courts of Justice. That was adecisive recogni-
tion of the fact by the law officers in England that that colony de facto existed, that the
‘Crown recognized it, and not only had the power but possibly at that time contem-
plated the exercise of the power of making it a Crown colony, and establishing
‘Courts of Justice there irrespective of Upper Canada, to which it was not considered
to belong at all. .

306. It was considered that the water-shed formed the northern boundary line of
Upper Oanada ?—Undoubtedly, and it was considered that the western boundary
was the line running due north, as it was laid Jown in the deReinhardt case, from
the confluence of the Mississippi and Ohio to the southern boundary of the
Hudson Bay Company’s territory.

By Mr. Trow :

307. Is the word due north used ?—No; the word northward is used, but that has
been interpreted by the most eminent Judge who ever lived in Lower Canada, Chief
-Justice Sewell, to moan undoubtedly north.

By Mr. DeCosmos :

308. v, hatdo you consider the eastern boundary of Assiniboia ?—1I do not exactly
remember at this minute, but I could easily verify it. The question as to how
Assiniboia was erected is a long story. The Earl of Selkirk affected to surrender or
4did surrender, to the Hudson's%ay Company a large tract of country which is now

<omprised in the State of Minnesota ; no doubt of that. But the limits of Assiniboia,
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while [ was there, I do not now exactly remember. I could, however, verify it in a
moment by my report, because when I was sent up as Commissioner in 1870 or 1871,
to report upon the state of the laws that existed previous to the establishment of
Manitoba, I considered that guestion involved, in a certain degree, the geographical
extent of the conntry ; and although the title of the Hudson’s Bay Company had
been admitted by the surrender which was accepted of their title by the Crown of
England and by Canada, still 1 had to report what the laws were, and in my report I
find that the district of Assiniboia, long after the Earl of Selkirk had surrendered his
rights to the Hudson’s Bay Company, was constituted and defined by the Board of
Directors of the Hudson’s Bay Company in London. I have that here.

By Mr. Robinson :

309. There never was any setting out by stakes and bounds officially of the dis-
trict of Assiniboia ?—I am not able to say whether there was or not; my impression
is there was. There were two eminent surveyors in olden times, Messrs. Thomson
and Taylor, and I always understood a survey had been made. But I will not answer
the question with certainty. I always took it for granted such had been done.

By the Chairman :

310. You say that the surrender of the title of the Hudson’s Bay Company to the
Crown of England and to Canada, and its acceptance by them, established its validity ?
Have you opinions of learned counsel as to the validity of the Hudson’s Bay Com-
pany’s charter, and the extent of territory it covered ¢—There have been a series of
opinions from the earliest times, going back to the day of Lord Mansfiell, then, Mr.
Murray, and coming down to the present day, which, with very little variation, have
always mainiained the right of the company to the soil, and to the territory; but
have not maintained with equal certainty their right to exclusive trading privilege.
I take it that the Crown of England had the same right to grant land when it was
granted by King Charles, that the Crown in Canada has to grant land now
apart from exclusive trade privilege. It was in the year 183), on the 13th March,
at a general court held in the Hudson’s Bay House, London, that the district of
Assiniboia was erected and was declared * co-extensive with such portions of the ter-
ritory (these are the words of the order) granted to the late Thomas, Earl of Selkirk,
on the 12th June, 1811, as iz now within the domains of Her Britannic Majesty.” That
is what constituted the district of Assiniboia, and it so constituted de facto, whatever
its precise extent, it has certainly been recognised by a series of Acts by the British
Government. 1 may state more than that: I came down from the Red River country
in the fall of 1558. Mr. Watkin was in this country, and was associated with Sir
Edmund Head in connection with the interests of ihe Hudson’s Bay Company, or
with respect to some proposition for establishing a Government in that territory by-
and-bye. It was felt it could no longer be held as a monopoly. I was, at the request
of the Duke of Newcastle, called upon to draw up a report and make a recommenda-
tion as to the form of Government which was desirable. This was in 1863. I
reported in favor of a Crown colony. I believe Sir Bdmund Head did so too. Most
certainly the Duke of Newecastle recognised as a possible event that the Crown of
England might make a Crown colony of it. I believe it was a mere accident that it
was not done. At one time it was considered, not only desirable, but almost certain,
that it would be made u« Crown colony, which is perfectly at variance with its being
part of Upper Canada. .

311. You had a judicature established there for the trial of criminal cases ?—Yes.
The validity of the company’s charter, in that respect, has always been acknowledged
by the law officers of England, They administered justice there, perhaps in a ready,
but in a very efficient manner; and on one occasion, I am happy to say not in my
time, but in that of my predecessor, an Indian was tried for his life. =~ He was found
Euilty by a jury, condemned to be executed, and was executed just outside Fort

41Ty,
:?;12. So that it was de facto a separate colony ?—It wasunguestionsbly. It was
de facto a separate colony, and recognised as such by the Crown of England, which
9
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intimated more than once the possibility of their exercising their authority there
quite independent of Canada.
By Mr. DeCosmos :—

313. I understood that the territory of Assiniboia was the same as that which had
boen granted to Lord Selkirk ?>—Partly so.

314. What I desire to have is a description of those boundaries.—No doubt
what Lord Selkirk assumed to own, and the country he intended to settle, exiended
over a very great part of what is new Minnesota, and which before it became
Minnesota, was the territory of Dakotab and Minnesota, now forming two States.

By Mr. DeCosmos : :

515, The international boundary fixes conclusively the fact that the territory of
Upper Canada cannot go further south; but what we want to know is, what documen-
tary evidence can be produced to show how far the boundary of Assiniboia went east
along the international boundary, or how far the boundary of Upper Canada went
west along the international boundary—I take it everything that was west of a due
north line from the confluence of the Mississippi and Okio was Assiniboia ? I think
%0,

By the Chairman :

516, Or Hudson's Bay Company’s territory ?—Or Hudson’s Bay Territory, but
Assiniboia certaiuly used to bring in criminals from some distance and try those
criminals from Bout de la Riviére, at the foot of Lake Winnipeg, and Winnipeg
River, just where the river runs into the lake.

By Mr. DeCosmos :

317. Are there any records of criminals having having been brought in from the
Lake of the Woods ?—Not that I know of.

318. Or east of the water-shed ?—Not that I know of, I know of no instance in
which it was found necessary to do that. I do not know that the authority of
Assiniboia would have becn assumed. I think probably one of the Statutes vesting
jurisdiction in the Province of Lower and Upper Canada would have been invoked.
There were two Acts, and one of them would probably have been invoked ; but at all
¢vents, whichever was invoked, it was notconsidered Upper Canada, or it would no¢
have been necessary to give jurisdiction 1o the Provinces.

By Mr. Ouimet :

319. How did Liord Selkirk come into the possession of that vast territory called
Assiniboia, and how did it pass afterwards into the hands of the Hudson's Bay
Company ?—The old Canada Company, called the North-West Company, gave certain
rights in the first instance; what they were I do not know, and 1 have never seen
any instrument attesting them to Lord Selkirk, who brought out a number of
Scotch and Shetland Island emigrants and settled them there.

By Mr. DeCosmos :

320. In other words, it was merely a quit claim. They surrendered their pos-
sessory rights >—The North-West Company assumed to be trading there, and the
Hudson’s Bay Company said the country was theirs, and there was a battie fought
st the Frog Plains between them, but the country eventually came back to the
Hudson’s Bay Company.

By Mr. Robinson :

321. The North-West Company always disputed that the Hudson’s Bay Company
had territorial rights, and maintained that they should confine themselves to the shores
of Hudson's Bay ?—1I do not know of any pretension of that kind. The North-West
&mpany took all they could, and as fur traders they rather beat the Hudson’s Bay

mpany.
yBy Mr. Ouimet :

322. But what territorial rights had Lord Selkirk, and were these territorial rights
recognised by the Crown of England ?—They were not recognised by the Crown of
England, se far asI know, in Lord Selkirk’s time, only after the establishment by the
Company of the colony there under the charter, because under that charter they had
two distinet rights ; they had not only the right of governing and exercising jurisdic-
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tion over servants and employees, but another part of the charter distinctly
recognized the possibility of a colony being established.
By Mr. Trow :

323. The ailotments given by Liord Selkirk to settlers were recognised at all time
afterwards, were they not ?—Yes. The Hudson’s Bay Comany always exercised the
greatest good faith with respect to the land grants. What was called the land
system was most imperfect, consisting of a book kept by a clerk; but any represen-
tation made or fact ascertained was always at once recognised by the Hudson’s Bay
Company, and a sort of title given. The settlers always had their rights respected ;
nobody ever lost land they occupied.

324. These settlements were confined to the Red River bottom lands asarule 7—
Yes.

325. They did not extend to any districts outside ?—Originally they weresettled
for twenty miles on the banks of the Red River between Lower Fort Garry and
Upper Fort Garry. The Kildonan settlement was an offshoot from the old settlement,

By Mr. Royal :

326. Did Lord Selkirk get any charter from any power ?—Lord Selkirk was an
usurper. He wanted to do good to some of his Scotch countrymen, and to exclude
the North-West Company, if he could, from that country. e wasa very energetic
man; but from the moment Assiniboia was established as a colony the British
Government dealt with it as a colony, and as a separate thing altogether from
Upper Canada.

By Mr. Ouimet :
327. When was it established as-a colony?—In 1839. That is to say, that de

facto it existed before then; but on the 13th March, 1839, this governing power, the
Hudson’s Bay Company, made laws for that place.
Witness.—Handed in papers and documents to accompany his evidence.

Examination continued :—

By Mr. Ouimet :

328. You have told us that after the 6th Regiment was withdrawn by the English
Government, pensioners were left there with the understanding that the
Hudson’s Bay Company would give them lands to settle upon, and also on the
condition that they would serve in case of emergency:—Yes; that was the
arrangement made between the English War Office and the Hudson’s Bay Company.
They continued to draw their pay, the Hudson’s Bay Company being the Agents of
the War Office for that purpose, Col. Caldwell and Captain Hill being the officers of
the pensioners there. They were regularly paid for years, and called out annually
for drill. They had a uniform. and were to all intents and purposes a military foroe
employed by the Crown of England. :

329. Were lands given to them according to agreement ?—Yes.

330. In what portion of the settlement?—Generally up the Assiniboine, from Fort
Garry up as far as where Burke's used to be, round the bend of the Assiniboine.
Some of their descendants now hold those lands.

331. This, according to your judgment, would show that the Crown recognized
that the Hudson’s Bay Company had the right to dispose of the land; that they had
possession of the land and the right to dispose of it ?—No doubt of it. No English
lawyer has ever given an opinion that the grant was invalid as regards the land. In
the very early days of the controversy, there were some gentlemen who were of the
opinion that the extent of the territory granted, meant only the immediate shores of
Hudson’s Buy. That was immediately refuted by the words, ¢ lakes, rivers and
inlets,” and the extent of their occupation would necessarily be the points to which
they could penetrate by these rivers; that is to say, the height of land. That deed
existed. When tha Act of 1774 came to be passed, that deed was recognized ; and it is
stated there that their southern boundary should be the northern boundary of the
Province of Quebec; and when the Province was divided nothing was said about it
at all. Nothing was added to Upper Ca.na:)dga, only it was divided from Lower Canada.
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By Mr. Trow :
332. Ave you of opinion that the Hudson’s Bay Company’s Charter gave them an
absolute right to the soil, or gave them rights meroly for trading purposes 7—I believe
it gave them an absolute right to the soil. ’

By Mr. Rsbinson :

333. What was the opinion of Sir Arthur Pigott, Sergeant Spankey and Lord
Brougham ?—There were some early opinions of counsel, and Lord Brougham's was
cone of them, that the title was circamscribed with respect to the rights of discovery,
and limited to the immediate shores of the Bay, I know such opinions were given.

334. Did those opinions not touch the territorial rights of the company ?—I
don’t remember at this moment; but the opinions are all printed.

By Mr. Ouimet :

335. Could you find the agreement between the War Office and the Hudgon’s Bay
authorities about those pensioners and their being given land to settle upon by the
Hudson’s Bay Company ?—You would find in the archives at Fort Garry those people’s
titles to those lands. As to the despatches which passed between the War Office and
the Hudson’s Bay Company, they are to be found in London.

_ 336. The lands were given as an inducement to send out the military —The
KEnglish Government said: “ We will send out soldiers and pay them, but in order
toameliorate their lot, you must give them grants of land.

By Mr. DeCosmos : .

337. Ave you aware whether there is any deed of surrender in existence between
Lord Selkirk and his heirs and the Hudson’s Bay Company ?—I am not aware of that.
There must have been something, I take it.

338. Are you aware whether there is any deed passing the rights of the North-
West Company to Lord Selkirk ?—I am not.

By the Chairman :

339: Are you aware whether, subsequent to the Treaty of Utrecht, when the
French, by that treaty, restored all their possessions on the bay to the English,
whether the Hudson’s Bay Company were ever afterwards disturbed in possession
on the immediate confines of the bay?—As a matter of curious history, I do not
know whether it can be exactly ascertained or not. I have known a great many old
people in that country, full of traditions, oné of which is that the Hudson’s Bay
Company had establishments on the Albany River at a very early period.

340. Ispeak of the mere confines of the bay ?—I have never heard that the French
had really any establishments there after the Treaty of Utrecht.

341. Not subsequent to the Treaty of Utrecht ?—They had before they took the
forts in 1686.

342. The object of my question is this: There is, on that map on the wall and
all the maps of the time, a line called the boundary line of Hudson’s Bay.
In the instructions to Governors from 1791 to 1838, in describing the dividing line,
they say a line drawn due north from the head of Lake Temiscaming to the bound-
ary line of Hudson’s Bay ; subsequent to 1828 the wording of the Commissions ran
‘“to the shore of Hudsor’s Bay.” Was that boundary line of Hudson’s Bay held to
be identical with the height of land or the shore —I have always considered it to be
the height of land.

343. The country of the Illinois, was it considered a part of Canada at the time of
the cession, or was it considered a part of Louisiana?—This is a subject which is
ruther nebulous in my mind. I have always had an idea that the Iilinois country
Was a sort of offshoot or territory of Louisiana in ancient times. I do not know that
1t was ever considered a part of Canada at all, but I would not profess to give &
reliable opinion on the subject. My recollection has been that it was something
qQuite apart from Canada.

By Mr. DeCosmos :
344, That is, French Canada ?—Yes.
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By Mr. Trow :
345, 1 consider Judge Jobnson to say that the colony of Assiniboia was

acknowledged by the British Government, but I do not see that that gives us much
information respecting the northern limits of Quebec or Canada ?==No; merely with
respect to the northern boundary.

346. You have not given us the western limits, because you have not told us how
far east that colony was acknowledged to extend ?—It was always considered to
extend to the boundary of Upper Canada on the south and south-east, namely, the
height of land.

347. Were any settlements made on Rainy River or Lake of the Woods 7—You
cannot call them settlements. I have known eccentric individuals who settled there,
one of whom was a Mr. McLeod, but there were no settlements of any importance.
About the Rat Portage and Fort Frances, there were several French halt-breed
families settled.

348. That is, at the head of Rainy River ?—The head of Rainy Lake.

The Chairman :—Rainy River, or rather its waters, have their sonrce 200 miles
to the east of that.

By Mr. Royal :
349. Do you think that General Alured Clark’s proclamation of 18th Nov., 1791,

considering it in connection with the Orders of Council of the 19th and 24th August,

1791, and the Royal Instructions of 12th and 16th September of the same year, to

Governor General Lord Dorchester, could have the effect of enlarging the Province

of Upper Capada beyond the limits assigned to it by the Act and the Order in Council

and instructions based thereon ?--Of course any Statute may have been interpreted

éightly or wrongly by the Executive, but the interpretation would not alter the
tatute.

3530. But these instructions mast have been based on the Statutes ?—Yes.

351. Therefore they could notin any way extend or diminish the territory of the
Province of Quebec ?—Clearly not.

352. You spoke, some time ago, of the opinions of Lord Brougham; I see the
Cavendish papers are often quoted in these volumes. Do you consider them very
valuable as an authority on the matter we are considering ?—Lord Brougham was
asked by the adversaries of the Hudson’s Bay Company to give an opinion; it is
published in the volumes before us. The Cavendish papers were published in 183y,
65 years after the debates of 1774, and were never considered to be of any importance,
but rather hazy. They would have the authority of any report, if published at the
time, subject to contradiction or correction by people who could contradict or correct
them. But when published 65 years afterwards, when the people who ecould
contradict or correct them were dead, they could not possess any value. They were
looked upon as the gossipy production of an old gentleman, who was not very
eminent, Mr. Henry Cavendish, afterwards Sir Henry Cavendish.

By Mr. Robinson :
353. Still they agree very much with the letter of Mr. Burke to his then constit-

uents in York State ?—The impression of Cavendish was evidently that it was
intended to go to the Mississippi, but I believe it is considered a mistake.

By the Chairman : .

354. Is there anything about the Mississippi in the Cavendish papers ?—Ihave not

seen them for years. I remember when they appeared, I was youngat the time ; the

eople looked for them us if they were going to throw light on a number of things,
ut they did not throw any light that I know of.

By Mr. Robinson :
365. You spoke of the decision in the de Reinhardt case, I judge from what you

have said, you have given that judgment some consideration.—Yes, but not very

lately. I had occasion to look at it in reference to occurrences of many years ago.

356. You mentioned it as settling the question of boundary in your mind ?—The

question of boundary was specifically raise% in that case before Chief Justice Sewell.
10
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357. How was it no force was given to that decision by the execution of the Rein
hardt ?—I forget whether he was acquitted or found guilty.

338. Do you know whether it was upon an objection taken by the Crown officers
in England that the decision was not justified ?—I do not know ; I forget what the
verdict was,

Mr. Caron -—He was found guilty, but his case was submitted to the Privy
Council. He was pardoned.

Witness, conticning :—The line of defence talcen by Stuart and Valliere was that
this murder, having been committed at the Dalies on the Winnipeg River, was com-
mitted in Upper Canada. They failed to establish that. The court was dead agninst
them ; no doubt about that. Chief Justice Sewell, who tried the case, is looked upon
as the greatest luminary of the law we ever had in Lower Canada. It may almost
be said that he made our laws.

By Mr. Robinson :

359. I see that Sir George Cartier in adespatch which he sent to the English in
1869, when he was associated with Mr. McDougall, styled the Hudson’s Bay Com-
pany, touching the territory which they claimed from Lake Superior to Winnipeg,
as squattérs >—That was with the view of getting the title as cheaply as he could.

360. He gave his reasons ?-—He was treating with them and was prepared to give
them money, £300,000. Of course he wanted to cheapen their title 23 much as he
could. I do not want to say that, in giving that opinion, he was not quite sincere.
The view he and Mr. McDouagall teok was propounded with a great deal of force by
Mr. McDougall, but all with the object of buying the territory.

By Mr, Royal :
361. In the instructions that were given to you as Recorder, was any territorial
Jurisdiction assigned ?—The district of Assiniboia; I had to find that out for myself;
I never gave myself much trouble to find it out.

By Mr. Robinson :

362. The demand you made, when youa were sworn in as Governor, for troops : did
you make it direct to the English or Canadian Government?—I was instructed to
make it to the Hudson’s Bay Company, who were my immediate superiors, and they
applied to the English Government, and the troops were sent out. They came out
by York Factory, and proceeded by way of Nelson River up to Fort Garry.

Original paper handed in by the Honorable Mr, Justice Johnson.

To His Excellency the Right Honorable John, Baron Lisgar, of Lisgar and Baillie-
borough, one of Her Majesty’s Most Honorable Privy Council, Knight Grand
Cross of the Most Honorable Order of the Bath, Knight Grand Cross of the Most
Distinguished Order of St. Michael and St. George, Governor General of Canada,
&e., &e.

I, the undersigned Special Commissioner appointed by instrument under the
‘Great Seal of Canada, bearing date at Ottawa, the third of September, 1870, to pro-
ceed to Fort Garry and investigate, enquire and report as therein directed, have
the honor to make the following report : —

I was required by my Commisgion to ascertain and report,

1st. The state of the laws, regulation and institutions or ordinances, lawfully in
force in Manitoba, up to the 15th July, 1870.

2nd. The mode of administering Justice in Manitoba, the organization of Courts,
the number and mode of appointment of Justices of the Peace, and Police arrange-
ments, together with the means employed for the administration of Justice there
under, and the measures adopted for keeping the peace.

3rd. To transmit copies of laws, institutions, ordinances, or regulations having
the force or effect of law up to the date aforesaid, whether made %y the Hudson's
Bay Company or by any other lawfully constituted authority on that” behalf.
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4th. To report what measures it might be expedient to adopt for the introduc-
tion into the Province of Manitoba of the system of criminal law and criminal pro-
cedure now in force in the other Provinces of the Dominion of Canada.

5th, To make similar enquiry and report with respect to the North-West Terri-
tories, suggesting such amendments as I might judge proper to facilitate the adminis-
tration of civil as well as criminal justice in those territories.

These several subjects will now be noticed seriatim :

The State of the Laws in Force in Manitoba up to the 15th of July, 1870,

King Charles the Second, in the year one thousand six bundred and seventy,
grauted to the Hudson’s Bay Company, under the name of the Governor and Com-
pany of Adventurers of England trading into Hudson’s Bay, a Charter of incorpora-
tion with very extensive privileges and powers, the whole or even the greater part
of which it is not necessary for the purpose of this report to describe.

The Charter ordained, amongst other things, that the territory granted to the
Company wus to be reckoned one of His Majesty’s plantations or Colsnies in America,
and called Rupert’s Land, and that the Company were to be the absolute lords proprie-
tors of the same forever, With respect to the power of making laws, the language
used in the Charter seems to contemplate, in the first instance, merely the power of
making and enforcing such regulations and imposing such penalties and punishments
not repugnant to the Laws of England, as the Company might deem ’necessary for
the good government of the territory in respect to their own officers and servants
and the protection of their trade. :

These powers are conferred in the following words of the Charter :—

“ And further we do, by these presents for us, our heirs and successors, make,
“ create, and constitute the said Governor and Company for the time being, and their
¢ guccessors the true and absolute Lords and proprietors of the same territory, limits
« and places aforesaid, and of all other the premises, saving always the faith, allegiance
“ and Soverigu dominion due to us, our heirs and successors, for the same to have,
“ hold, possess and enjoy the said territory, limits and places, and all and singular
“ other the premises hereby granted, as aforesaid, with their and every of their rights,
“ members, jurisdictions, prerogatives, royalties and appurtenances whatsoever, to
“ them the said Governor and Company and their successors forever, to be holden of
“ ug our heirs and successors, as of our Manor of Bast Greenwich, in our County of
¢ Kent, in free and common soccage, and not in capite or by Knights service ; yielding
“ and paying yearly to us, our heirs and successors for the same, two elks and two
“ black beavers, whensoever and as often as we, our heirs and successors, shall
“ happen to enter into the said countries, territories and regions hereby granted;
“and further our will and pleasure is, and by these presents for us, our heirs
“ and successors, we do grant unto the said Governor and Company, and to their
“ guccessors, that it shall and may be lawful to and for the said Governor and
“ Company, and their successors from time to time to assemble themselves for
“or about any the matters, causes, affairs or businesses of the said trade in any
“ place or places for tho same convenient within our dominions or elsewhere, and
“ there to hold Court for the said Company, and the affairs thereof; and that also
¢ it shall and may be lawful to and for them and the greater part of them, being so
“ agsembled and that shall then and there be present i1n any such place or places
¢ whereof the Governor or his Deputy for the time being to be one, to make, ordain
“ and constitute such and so many reasonable laws, constitutions, orders and ordinances
“ a3 to them or the greater part of them being then and there present shall seem
“ necessary and convenient for the good government of the said Company and of all
“ Governors of colonies, forts and plantations, factors, masters, mariners, and other
“ officers employed or to be employed in any of the territories and lands aforesaid and
“ in any of their voyages; and for the better advancement and continuance of the said
“ trade or traffic and plantations, and the same laws, constitutions, orders and ordin-
“ ances 80 made, to put in use and execute accordingly, and at their pleasure to revoke
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¢« and alter the same or any of them as the occassion shall require, and that the said
¢« Governor and Company, 8o often as they shall make, ordain or establish any such
« laws, constitutions, orders and ordinances in such form, as aforesaid, shall and may
¢ lawfully impose, ordain, limit and provide such pains, punishments, and penalties
¢« upon all offenders contrary to such laws. constitutions, orders and ordinances, or any
¢ of them as to the said Governor and Company, for the time being or the greater part
“ of them then and there being present, the said Governor or his Deputy being always
‘“ one, shall seem necessary, requisite or convenient for the observation of the same
¢ laws, constitutions, orders and ordinances, and the same fines and amerciaments shall
“and may by their officers and servants from time to time to be appointed for
“ that purpose, levy, take, and have to the use of the said Governor and Company anc
¢ their successors without the impediment of us, our heirs, or successors, orof any the
“ officers or ministers o1 us, our heirs, or successors, and without any accouut therefore
“ to us, our heirs or successors, to be made; all and singular which laws, constitutions
“ orders and ordinances, so, as aforesaid, to be made, we will 10 be duly observed, and
“ kept under the pains and penaltics therein 1o be contained, so, always, as the said
“ laws, constitutions, orders and ordinance, fines and amerciaments, be reasonable and
“ not contrary or repugnant, but as near as may be agreeable to the Laws, Statutes or
¢ Customs of this our Realm.”

The powers and privileges granted with such amplitude of expression, seem,
nevertheless, to apply more particularly to the govern.ment of the Company’s officers
and servants, as far as one object only of the Charter was concerned, viz., that of
extension of trade,and the regulations necessary for carrying it on at forts,factories and
other places, where a large number of persons of different rank in the service wers
employed. Accordingly, in a subsequent part of the instrument, as if in contempla-
tion of a future when, as a natural consequence of the establishment of forts and fae-
tories, and the employment of numerous officers and servants, settlements should
come to be formed, as well as persons who had ceased to be in the service, as of their
descendants and other powers to legislate and to administer justice, civil and crim-
inal, as regards all other persons living within the territories, ure expressly conferred
in the following terms: “ And further of our special grace, certain knowledge and
‘“mere motion, we do for us, our heirs and successors, grant to and with the said
“ Government and Company of Adventurers of England trading into Hudson’s Bay,
“ that all lands, islands, territories, plantations, forts, fortificatioms, factories or colonies
‘“ where the said Company’s factories and trade are or shall be within any of the forts,
‘“ or places afore limited, shall be immediately from henceforth under the power and
* command of the said Governor and Company, their successors and assigns, saving
“ the faith and allegiance due to be performed tous, our heirs and successors, as afore-
“said; and that the said Governor and Company shall have liberty, full power, and
‘“authority to appoint and establish Governors and all other officers to govern them,

. and that the Governor and the Council of the several and respective places where
‘“ the said Company shall have plantations, forts, factories, colonies, or places of trade
“ within any the countries, lands or territories hereby granted, may have power to
“ judge all persons belonging to the said Governor and Company, or that shall live
“ under them, in all causes, whether civil or criminal, according to the laws of this King-
“ dom, and to execute justice accordingly ; and in case any crime or misdemeanor shall be
“committed in any of thesaid Company's plantations,forts,factories, or places of trade
“within the -limits aforesaid, where jndicature cannot be executed for want of a
“Governor and Council there, then in such case it shall and may be lawful for the
“Chief Factor of that place, and his Council to transmit the party, together with the
“ offence, to such other plantation, factory or fort where there shall be a Governor and
‘ Council, where justice may be executed, or into the Kingdom of England, as shall
“’be thought most convenient, there to receive such punishment as the nature of his
“offence shall deserve.”

I assume that what is required of me in this report, is a statomont of the laws
and institutions de facto existing and administered up to the 15th of July, 1870. I
therefore purposely abstain from offering any remarks upon a question which, but
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for recent events, would have been one of great interest and importance, that is to
say, the question of the geographical limits and extents of Rupert’s Land, within
which the rights and powers of the Hudson’s Bay Company were to be exercised.

That question, depending as it did upon historical facts, treaties and Statutes, for
the determination of what extent of country was occupied by the subjects of the
King of France at the time the Charter of Charles the Second was granted, and also
upon the effect of the Acts of Parliament of 1774 and 1791, in fixing the boundaries
of Canada, was one of great importance in its time, but is not embraced in the objects
of this commission.

Whatever interest may formerly have attached to that question, has, of course,
been superseded by the recent public Acts of the Executive, both in England and in
Canada, and by the authority of Imperial and Canadian legislation.

It is enacted in the 2nd section of the Rupert’s Land Act (Imperial), 1863, that
for the purpose of that Act, ¢ the term Rupert’s Land shall include the whole of the
land and territories held or claimed to be held by the said Governor and Company ;”
and the 5th section provides that ‘“until otherwise enacted by the Parliament of
Canada, all the powers, authority and jurisdiction of the several courts of justice now
established in Rupert's Land, and of the several officers thereof, and of all magistrates
and officers thereof, and of all magistrates and justices now acting within the said
limits shall continue in ferce and effect therein.

The Act of the Canadian Parliament, 32 and 33 Vie., c. 3 (1869), provides that
all existing laws are to remain in force until otherwise ordered by the Lieutenant
Governor under the authority of that Act; and public officers and functionaries are to
retain their offices and continue to exercise their functions.

The Statute of the Canadian Parliament to amend and continue the last men-
tioned Act, and to establish and provide for the Government of the Province of Mani-
toba, creates a Province consisting of the greater part of the former district of
Assiniboia, the principal settlement or colony under the government of the Hudson’s
Bay Company in that part of the country, and which the opponents of their rights had
formerly maintained to be within the limits of Canada; and, finally, the Parliament of
Canada aud Local Parliament of the Proviace of Manitoba have part of them, in
various statutory enactments, recognized and continued throughout the entire Pro-
vince the authority of the laws passed by the Governor and Council of Assiniboia,
and of the courts of justice formerly existing in that district under their aunthority.

Without, therefore, expressing any opinion upon the merits of a former contro-
versy, it seems clear that at the present time, the Dominion of Canada has established
the Province of Manitoba upon the recognition of the Company’s title which is en-
volved in the surrender to the Crown of the whole territory that was occupied by
them, and which was the basis of the Order in Council of Her Majesty admitting the
country into the Union or Dominion of Canada.

By Royal Charter, then, Rupert’s Land was constituted one of His Majesty’s
colonies jor plantations in America, and by the words of the Chartor above quoted,
power was given to the Company to administer Justice civil and criminal, according
to the laws of this Kingdom. Even if the Charter had been silent on this subject,
there is o doubt that in the case of an English colony of this kind, as contradis-
tinguished from colonies acquired by the conquest, cession or descent, the English
laws, so far as they are applicable to the condition of an infant settlement, are ipso
facto in force for the reason that there can be at first be no existing law to contest
the superiority. (A.)

Under the authority of the Charter (B.) also, the Hudson’s Bay Company, from
the time they re-acquired that portion of the country from the Earl of Selkirk (

) to whom they had made a grant of it in 1811, made some regulations suited 0
the state of the country through a Governor and Council for the government of the

A.—Clark’s, Col. Law.—Burge's, Col. and Foreign Law.

B.—Charter, Hudson’s Bay Company,
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settlers in the Selkirk or Red River Settlement, the only settlement then -existing
in their territories where any considerable number of persons hgd their ahode,

This state of things continued up to the year 1839.

On the 13th of March of that ycar, at a General Court held at the Hudson’s Buy
House in London, by the Governor and Committee, “the District of Assiniboia was
erected, and was to be co-extensive with such portion of the territory granted to the
late Thomas, Eatl of Selkirk, on the 12th day of June, 1811, as is now within the
Dominions of Her Britannic Majesty.” (C.)

At the same time, and by the same authority, a Governor and Council of Assini-
boia were appointed, and also a judicial officer by the style of ¢ Recorder,” who there-
after administered justice at regular quarterly courts, in all cases civil and criminal,
as nearly as possible in accordance with English Law, and with the aid of a jury.

D.
' )The Governor and Council of Assiniboia scon recognized the necessity of adopting
the alterations and improvements that had been made in the laws of England since
the time of King Charles II., and desired to introduce, as far as they could be made
applicable to the circumstances of the country, the English law as it existed at the
time of Her present Majesty’s accession, and subsequently they wirhed to extend the
{nqdel'n laws still further by introducing the existing laws of England for the time
being.
With this view they passed the 53rd Article of the Laws of the Governor and
Council of Assiniboia, as revised on the 11th April, 1862, and afierwards the amend-
ment of the Tth January, 1864.

The first of these enactments was in the following words : “Inplace of the laws
of England of the date of the Hudson’s Bay Company’s charter, the laws of England
of Her Majesty’s accession, so far as they may be applicable to the condition of the
colony, shall regulate the proceedings of the (veneral Court, till some higber author-
ity or this Council itself shall have expressly provided either in whole or in part to
the contrary.” .

The amendment is in the language following : ¢ To remove all doubts as to the
true construction of the 53rd Article of the Code of the 11th April, 1862, the pro-
ceedings of the General Court shall Le regulated by the laws of England, not only of
the date of Her present Majesty’s accession, so far as they may apply to the condition
of the colony, but also by all such laws of England of subsequent date as may he
applicable to the same. In other words, the proceedings of the Geeneral Court shall be
regulated by the existing laws of England for the time being, in as far as the same are
known to the Court and are applicable to the condition of the colony.” (E.)
It is obvious that the language of either and both of thesc cnactments
15 inadequate to extend the laws of England of either of the periods
therein mentioned to the rights and obligations of the inbabitants; the
express terms, both of the one and of the other, being rostricted
to the regulations of the proceedings of the court. ~Contemporaneous Hnglish law
was, nevertheless, deemed to have been introduced and was considered to be applied
by the Court to the cases that came before it. (F)

The general principles of English law, as understood to have been modified as
above by the action of the Governor and Council of Assiniboia, together with such
loqal regulations as that body made from time to time, constituted the body of law
existing in the District of Assiniboia.

These laws of the Governor and Council were enregistered in a book, as they
Werg passed and were in the form of resolutions until the year 1862. On the 11th of
April of that year they were revised; that is to say, all local enactments that were

——

th(l—'!'he gra.nn by the Company to Lord Selkirk had included a considerable portion of what is now
e Btate of Minnesota and the Territory of Dakota.
D-—Extgact of proceedings of General Court of Hudson’s Bay Company in London. See Appendix.
E.—Revised Laws of Governor and Council of Assiniboi Act 53, 11th January, 1862.
1 F.—The Supreme Court Bill passed by the Parliament o Manitoba ; Amendments, 7th January,
64, but regulated thig subject. See Sections 30 and 38.
105



43 Victoria. Appendix (No. 1.) A. 1830

in force on the 13th of March, 1862, were repeuled, and the Revised Laws of Assini-
boia were enacied. Subsequently to that time, amendments and alterations of the
Revised Laws continued to be made by the Governor and Council. The whole of
these laws are comprised in the appendix to this report under the third head of
enquiry, indicated by my commission, and directing me to furnish copies of the laws
in force up to the 15th of July, 1870.

1 should observe that the revision of 1862, though it repealed the laws in force
on the 13th of March of that year, and re-enacted most of them, omitted to re-enact
a law of the Governor and Council of the 4th of July, 1839, by which trial by jury in
all criminal cases, and in civil cases for more than ten pounds sterling, was
established. The qualification of petit jurors had been also fixed, and the mode of
.making the lists defined by regulations of the same date (4th July, 1839).

These regulations remained in force and were acted upon up to the date of the
revision (11th of April, 1862). They were then repealed, but no other regulations
on those subjects were made. From the i1th of April, 1862, up to the 15th July,
1870, petty jurors were summoned under the assumed authority of the old law, or
under the common law of England, as understood to prevail, and there never was
in the laws of Assinibeia any law whatever respecting grand jurors, their qualifica-
tion or the mode of making the list. (G.)

In the year 1867 the British North America Act was passed by the I[mperial
Parliameunt which so far affected the laws in force in that part of the territory which
is now the Province of Manitoba, that amongst other things it made provision for the
eventual admission into the Union of other parts of British America besides Canada
Nova Scotia and New Brunswick, and in the execution of that purpose the Rupert’s
Land Act of 1868 (Imperial), was enacted, and in express terms continued in full
force and effect *“ until otherwise enacted by the Parliament of Canada, all the powers,
authorities and jurisdiction of the several Courts of Justice now established in
.Rupert’s Land, and of the several officers thereof, and of all Magistrates and Justices
now acting withib the said liniits.” ,

The Parliament of Canada, on the 22nd June, 1869, enacted the Statute 32 and
33 Vi, c. 3, for the temporary government of Rupert’s Land and the North-West
Territory when united with Canada, which contained similar provisious, recognizing
and continuing established institutions and existing offices. Besides the general body of
law existing, as above described, up to 13th July, 1870, some Imperial legislation
from time to time took place, which though it can hardly be said to have had any
practical effect in the country now constituting Manitoba, nevertheless extended to it.

This legislation is comprised (1803) in the Imperial Statutes 43rd Geo. 111, c. 138,
the 1st and 2nd Geo. IV, c. 66 (1821) and the 22pd and 23rd Vic., c. 26, 1839.

The first of theso Statutes enacted that all offences committed within any
of the Indian territories, or parts of America not within the limits of either of the
Provinces ot Upper or Lower Canada, or of any Civil Government of the United
States of America, shall be, and be deemed to be offences of the same nature, and
shall be tried in the same manner, and subject to the same punishment, as if the same
had been committed within the Provinces of Lower or Upper Canada. It also gave
power to the Government of the then Governor of the then Province of Lower
Canada to appoint persons to act as Justices for the Indian territories for the purpose
merely of hearing and committing for trial in Lower Canada, whereof Lhe Governor,
if the circumstances of the case made 1t more convenient to have the trial in Upper
Canada, could send the offender to that Province, and by instrument under the Seal
of the Province of Lower Canada, cause him to be tried in thc Upper Province.

The second Statute (1st and 2nd Geo. LV, ¢. 66), enactod that the Act of the
43rd of Geo. 111 should be extended to, and bein full force in and through all the terri-
tories of the Hudson's Bay Company. :

G.—The Supreme Court Bill of the Manitoba Parliament has supplied their deficiences, and
empowered the General Quarterly Court to exercise at its usual sittings the authority of the Supreme
Court, until a Chief Justice shall be appointed by the Government of Cauada.
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Sec. 5. It further gave jurisdiction in civil cases in these territories to the
Courts of Upper Canada.

Sec. 6. It also conferred power on the Government of Lower Canada to name
Commissioners in the Territories for the execution of the processes of the Canadian
Courts.

Sec. 10. It gave power to the Crown to appoint Justices of the Peace in these
Territories on special terms, including the Territories granted to the Hudson's Bay
Company, with power to such Justices to take evidence in the country, to be used in
the Courts in Upper Canada.

Sec. 11. It gave further power to the Crown to issue commissions under the
Great Seal, empowering Justices to hold Courts of Record for the trial of criminal
offences and misdemeanors, and also of civil cases, notwithstanding anything con-
tained in the Hudson’s Bay Company’s Charter.

Sec. 12. Such Courts as to the number of justices, and as to the times and places
of holding them, either within or beyond the territories of the Company, were to
be constituted as His Majosty should direct, but their power was not to extend to the
trial of capital offences, nor tocivil actions wherein the amount in issue exceeded two
hundred pounds.

Sec. 14. By the last section, all the rights, privileges, authorities and jurisdictions
which the Hudson's Bay Company could by law claim and exercise under their
Charter were to remain in as full force, virtue ard effect as if the Act had never been
made.

The third, in this geries of Imperial Statutes, is the 22nd and 23rd Vic., c. 26.

This Act recites the main provision of the 43rd Geo. I1I., and of the 1st and 2nd
Geo. IV, and empowers the Crown either by commissions appointing justices under
the latter Statnte, or by subsequent commission, or by Order in Council, to authorize
such Justices to try in a summary way all crimes, misdemeanors and offences what-
soever, and to punish by fine or imprisonment, or both. In cases punishable by
death, or in which, in the Justice’s opinion, fine and imprisonment were inadequate
to the offence, they might either try the offender in the ordinary way, or send him
to Upper Canada to be tried there under the Act of Geo. IV, or if they saw fit, to
British Columbia, to be tried by any Court having cognizance of a like offence com-
mitted there. This last mentioned Act, however, in the final section is declared not
to extend to the territories granted to the Hudsons Bay Company. The reason of
this exception is apparent in the preamble of the Statute which recites, thatalthough
the Acts of 1803 and of 1821 had been passed, the Crown had never given effect to
those laws. No Justices had been appointed, and no Courts of Record established by
the Crown, nor had the Governor of Lower Canada ever appointed any Commissioners
to execute the processes of the Canadian Courts, and therefore it became necessary
to make provision for the Indian territories that were not included in the limits of
the Charter, leaving to the courts established by the Hudson’s Bay Company in their
territories the authority and jurisdiction that belongs to them.

IL.

The mode of administering justice in the General Quarterly Court has been
indicated under the preceding head of this report.

It is proper, however, to observe that the authority to administer justice under
the Charter was conferred upon the Governor and his Council, and they, in their
own persons, in the early history of the colony, administered justice without the aid
of a judicial officer,

On the 12th of February, 1835, it was resolved by the Governor and Council of
Asginiboia : “That a General Court of the Governor and Council shall be held at the
Governor’s residence on the last Thursday of every quarter, at which the Magistrates
ﬂhgll attend, where cases of a more serious nature, cases of debt exceeding forty
shillings, and all appeal cases from the decisions of Justices of the Peace, shall be
€xamined into, such court to be adjourned from day to day until all the cases in hand
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be disposed of ; and as a check on frivolous and vexatious litigation, that the prose-
cuter shall pay into Court a fee of three shillings before any warrant shall be issued,
and in cases of appeal from the Justice of Peace Court to the Court of the Governor
and Council, a fee of five shillings be paid into Court by the appellant.”

After the appointment of a Recorder (1839), the administration of justice in the
General Quarterly Court practically devolved upon that officer.

Although the provisions of the 1st and 2nd” Geo. IV., ¢. 66, section 12, limited
the jurisdiction of the Courts to be created under that statute, in eriminal cases to
ron-capital offences, and in eivil cases to the amount of two hundred pounds, no such
limit had ever been imposed upon the courts existing under the Royal Charter, and
they exercised civil and criminal jurisdiction without any limitation as to the amount
demanded or the character of the offence. The form of trial was in accord-
ance with Hoglish practice, viz,—with the aid of a jury and ecither party
might make the other a witness. These courts had also, under the charter,
the power to try offenders who were scnt to them from the distant parts
of the country where there might be no Governor and Council to try them.
The words of the charter that gave this power are as follows:—* That the
““Governor and his Council of the several and respective places where the said
“ Company shall have plantations, forts, factories, colonies or places of trade within
“ any the countries, lands or territories hereby granted may have power (o judge all
“ persons belonging to the said Governor and Company, or that shall live under them in
< all causes, whether civil or eriminal according to the laws of this Kingdom, and to execute
¢ justice accordingly, and in case any Orime or Misdemeanour shall be committed in any
‘“ of the said Companies, plantations, forts, fuctories or places of trade within the limits
¢ aforesaid where Judicature cannot be executed for the want of a Governor and Coun-
“ ¢il there, then in such case, it shall and may be lawful for the Chief Factor of that
“ place and his Council to transmit the party, together with the offence to such other
“ plantation, tactory or fort where there shall be a Governor and Council, where jus-
¢ tice may be executed or into this Kingdpm of England, asshall be thought most con-
“ venient.”

By the local laws, Constables to the number of twelve, holding office for three
Yyears, and at an annual salary of twelve pounds sterling, were appointed by the
Magistrates who assembled once in each year (on the last Thursday) for the purpose
of appointing to vacancies and considering complaints. The constables were liable
for misconduct to be suspended by the Pctty Courts or by any Magistrate, and to be
dismissed by the General Court.

2. Petty Courts were constituted under the authority of the same laws, having
cognizance of debts (except those due to the public revenue) not exceeding five
pounds sterling ; and also of all petty offences punishable by not more than forty
shillings fine or penalty, and had special jurisdiction of cases arising from breach of
tI.he liquor laws, and of the laws respecting the supplying of intoxicating drinks to

ndians.

For the purposes of these Petty Courts, the district was divided into three
sections, defined in the law, for each of which a presiding and three other Magis-
lrates werc assigned at salaries varying according to the extent of the duty to be
performed in each section. The President and two Magistrates constituted a quorum,
aud there was an appeal to the General Court given from their judgments where they
exceeded two pounds. The Petty Court of each section had jurisdiction co-extensive
with the limits of such section only, and in these, asin the General Court, either
party to a suit might be made a witness by the other.

IIL

Copies of Laws in Force up to 15th July, 1870.—To be furnished.

Under this head I have the honor to append to this report the documents num-
bered 1, 2, 3, 4, 5, and 6,
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No. 1. Charter of Incorporation granted by King Charles II. to the Governor
and Company of Adventurers of England trading into Hudson’s Bay. 2nd May,
1870.

No. 2. Statute of Imperial Parliament (1803), 43rd Geo. II1,, c. 138,

No. 3. Statute of Imperial Parliament (1821), 1st and 2nd Geo. I'V. c. 66.

No. 4. Statute of Imperial Parliament (1859), 22nd and 23rd Vic., c. 26.

No. 5. BExtract from proceedings of a General Court held by the Governor and
Committee of the Hudson’s Bay Company in London, 13th March, 1839,

No. 6. Laws of the Governor and Council of Assiniboine as revised 11th April,
1862, and continued afterwards to the latest session of that body.

IV.

Measures expedient for introduction into Province of Manitoba of the Criminal Law’in
Jorce in the other Provinces of Canada.

On the 4th of January, 1871, I had the honor to make a preliminary report
under this head, of my commission, and to recommend, first, that the system of
criminal law and criminal procedure existing throughout the rest of the Dominion,
under the Statutes of Canada of 1869, should be extended with all convenient celerity
to the Province of Manitoba, to the extent, and with the amendments which I then sug-
gested, that is to say, that the thirteen consecutive chapters of the Statutes of the Parlia-
ment of Canada of the 32nd and 33rd Viet., from chapter 18 to chapter 30 inclusively ;
2ndly, that the General Court now existing, and any Court that misht be constituted
by the Local Legislature to supersede it, should be empowered to take cognizance of
all criminal offences committed either in the Province of Manitoba or in any part of
the North-West Territories; 3rdly, that in the circumstances of this country, the
right possessed by the Queen’s subjects in the Province of Quebec, speaking either
the English or the French language, to elect to be tried by a jury composed one-half
of persuns speaking the language of the defence, should be extended to the inhabitants
of Manitoba and the rest of the Territories.

As these suggestions and amendments have been adopted by the Parliament of
Canada, since I had the honor of making that report, it becomes unnecessary that I
should now repeat the reasons of law and expendiency upon which they were based.

Tuespay, March 23rd, 1880.
The Committee met at 10:30 a.m. Mr. DAwsoN in the chair.
TroMas Hopains, Q.C., of Toronto, called and examined.

By the Chairman.

363. You were, I believe, Counsel for Ontario in the case of the boundaries
when it came before the Arbitrators ?—I was one of the Counsel; the Attorney
General was the leading Counsel.

364. Atwhattime did the Arbitrators sit 7—They satin Ottawa on the 1st, 2nd and
3rd August, 1878,

By Myr. Trow :

365. 1 suppose you have examined the case in all its bearings from an Ontario

point of view ?—Yes.
By Mr. Ross:

366. Where does the word “ northward” on which 8o much of the argument, scems
to rest, first occur, according to your knowledge of the subject?—It occurs in the
Quebec Act.

367. What was the object of that Quebec Act of 1774, as you understand its
preamble 7—1 should mention that prior to that Act there had been a proclamation
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issued by the Crown the year of the cession of Canada, 1763, creating the four Govern-
ments of Quebee, East Florida, West Florida, and Grenada. The then Province of
Quebec was given very narrow boundaries. You will find on the map that they extended
from River Saint John, near Anticosti, to Lake Nipissing ; from thence to about
where Brockville now stands, and then along what is now the international boundary
and thence in a devious course to the Bay of Chaleur. The preamble of the
Quebec Act recites that certain countries, territories, and islands, in America were
ceded to His Majesty by the definitive treaty of peace concluded at Paris, on the
tenth day of February, 1763, and that by the arrangements made by the said Royal
Proclamation, a very large extent of country within which there were several colonies
and settlements of the subjects of France who claimed to remain therein under the faith
of the said Treaty, was left without any provision being made for the administration
of civil government therein. The intention of that Act as appears from the preamble
was to bring within civil government those territories in which there were colonies and
settlements of the subjects of France. The objects of that Act are also stated at page
388 of  Statutes, documents and papers bearing on the discussion respecting the
“northern and western boundaries of the Provinceof Ontario’’ thus: “ The particular
“ object of the bill were to augment the importance of the Province of Quebec by
“ extending its limits southward to the banks of the Ohio, westward to the banks of
“ the Mississippi and northward to the boundary of the Hudson’s Bay Company.”
By the Chairman :

368. On whose authority is that given ?—On the authority of Mr. William Russell

author of “ The History of America.”
By Mr. Ross :

369. Were there French possessionsor forts, or settlements along the eastern bank
of the Mississippi, or that part of it north of its junction with the Ohio, or junction of
the Ohio with it ?—There were. Ifyou examine this territory between what may be
called the disputed lines, that is the line of the Mississippi river and the line due north
from the junction of the Ohio and Mississippi, you will find that there were several well-
known French settlements and trading posts within those disputed lines. There was
Fort Kaministiquia, which wasspecially named in Mackenzie’s travels as being under
the French Government of Canada ; also Forts St. Pierre, St. Charles La Pointe, Bonse-
cazur, St. Croix, St. Nicholas, Crevecoeur, St. Louis, Kaskaskias and some settlements
on Lake Superior. 1t would appear that some of these forts and settlements would
be cut in two by a line drawn due north from the junction of the Ohio and Mississippi.

By Mr. DeCosmos :

370. Were any of those forts west of that due north line 7—Yes, all of those

whose names I have just mentioned.
By Mr. Trow :

371. The intention of the Act was to include those forts particularly ?—The
iutention of the Quebec Act was to include within civil government those forts and
settlements of the French which had hitherto been excluded, and the result of drawing
a line from the junction of the Ohio and Mississippi due north would have been to
have left out of the civil government of Quebec all those forté and settlements I
have mentioned.

By Mr. DeCosmos :

372. Did you mention St. Louis 2—Yes.

373. That is St. Louis on the right bank of the Mississippi >—Yes.

374. Just north of the junction with the Ohio ?—A little north of the junction.

By the Chairman :

375. But that was not 1n the country ceded 2-——Yes. It is on the east side of the
Mississippi. 1t must be remembered too, that at the time of the cession of Canada
to England, the great contest between the plenipotentaries was as to the Mississippi
line, and it was finally conceded by France, and it became part of the Treaty of
Paris, that the line of division should be the line of the Mississippi, and that all east-
ward of the Mississippi should belong to England, and westward, orLouisiana, should
remain the territory of France. This was ldleclared in the Treaty of 1763. Thereis an
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express provision in the Treaty, which declares that the limits between the English and
French territory ¢ shall be fixed irrevocably by a line drawn along the middle of
“the River Mississippi from its source to the River Therville.”

376. Still there were settlements on the Mississippi, which were not a part of
Canada. At the time of thesurrender to England, was the Illinois country a part of
Canada ?—The Illinois country, if my memory serves me rightly, had been pre-
viously placed by the French King under Government of the Governors of Canada.

By Mr. Ross : :

377. Have you any other reasons for supposing tbat by the term “ northward ”
was meant a line along the eastern bank of the Mississippi. Were there commissions of
Governors which seem to sustain the position you take or inference you draw from
the Quebee Act of 1774 ?7——Yes. The very same year the Quebec Act was passed (it
was passed in 1774) a commission was issued to the first Governor General of Quebec,
Sir Guy Carleton, and then the Crown by virtue of its prerogative right to interpret the
Statute in regard to civil government and to extend the jurisdiction of the Governors as
it saw fit, gave its interpretation to this indefinite word “ northward.” The cemmis-
sion which will be found on page 46 of the Ontario documents follows the wording of
the Act thus : “ Thence along the western boundary of the said Province (Penn-
“gylvania) until it strikes the River Ohio, and along the bank of the said river
“ westward to the banks of the Mississippi, and northward along the eastern bank of
“ the said river to the southern boundary of the territory granted to the Merchant
« Adventurers of England trading to Hudson’s Bay.” That Commission makes the
river line the northward course of the boundary.

By Mr. Trow :
378. That would be to the head of Red,Liake ?—Yes.
By Mr Weldon :

379. It uses the same words as the Act ?-—It usesiprecisely thegame words only it
interprets the word “northward” by running it along the eastern bank of the
Mississippi.

By Mr. Trow.

380. That is northward ?—It is northward. There could be no other; because
whatever was west of the Mississippi was French Territory and within the civil
government of France, and whatever was east of the Mississippi was within British
territory ; and unless we read ibe line as running along the Mississippi River,
you would find the English Government had unnecessarily and improperly left out a
small strip of territory between the line “ due north” and the river. The commission
of the next Governor General, dated 1777, contains a boundary line precisely similar
to that described in the commission of Sir Guy Carleton, in December, 1774.

By Mr. Ross :

381 Were there not a number of commissions issued, and was it not understood
and found necessary through a number of those commissions extending over several
years, that the eastern bank of the Mississippi was the western boundary ?

Mr. DeCosmos.—The commissions contain boundary lines, but that does not
say they were the same. )

Witness—The other Commissions have been examined, and are substantially
the same. With regard to Mr. Ross’ question, I would say this: In 1783 all this
southern territory to the Mississippi was surrendered to the United States, and
became part of that country; then it became a question with the Imperial Govern-
ment how far west should the jurisdiction of the Governors extend over what
remained of the British territory northward of line 49 ; and you will find that on
22nd April, 1786, the Crown then gave i*s interpretation to the then boundary of -
the Province of Quebec, that remained British territory, in the commission of Sir
Guy Carleton, who was afterwards Lord Dorchester, and it defined the western
limit thus: “Thence through Lake Superior northward of the Isles Royal,
‘“and Phillipeaux, to the Long Lake, thence through the middle of the said Long
‘“ Lake, and the water communication between it and the Lake of the Woods, to the
“said Lake of the Woods, thence through the said lake to the most northern point
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¢ thereof, and from thenceon a due west course to the Mississippi.” These words
are also in the treaty between England and the United States. Then it went on to
say “and northward to the southern boundary of the territory granted to the
« Merchant Adventurvers of England trading to Hudson’s Bay.” That gave the
Governor jurisdiction to the Lake of the Woods, at all events,

By the Chairman :

382. Do you consider that instructions to-governors could extend or diminish the
limits of a Province ?—-My view is this, that as a matter of prerogative right, the Crown
can, where the lariguage of the Statute in regard to the boundaries of a Province is
indefinite, give a clearly defined limit to that boundary without an Act of Parliament,
or it can, if it pleases, in addition to the territories which the statute prescribes,
extend the boundaries of the Province.

383. Then you consider the western boundary of Quebec!to have been indefinite ?—
After you leave the Mississippi, and taking the words of the commission to Sir Guy
Carleton “northward to the southern boundary of the territory granted to the
“ Merchant Adventurers of England, trading to Hudson’s Bay,” it was to some extent
indefinite in this, that at that time the Hudson’s Bay Company had no inland settle-
ments. They had shme few and scattered fringes of settlements on the shores of the bay.
They had never pushed inland, and had never taken possession of tho inland country.
The French had, and there was therefore to some extent an indefiniteness in the
boundary line after it left the Mississippi. It was left indefinite as to whether the line
touched the settlements on Churchill River, Nelson, Severn, or Albany Rivers.

384, We were considering the word * northward ” in the Quebec Act. There is
nothing indefinite in the expression *northward to the southern boundary of the
« territory granted to the merchant adventurers of England trading to Hudson’s Bay.”
The tervitor y of Hudson’s Bay was a point to be reached by a northern line. You Lave
said that these settlements were a mere fringe on the Bay. Therefore, if they werea
mere fringe on the Bay, would not the inference be that the line would be in the
direction of the nearest point of those settlements rather to the eastward than to the
westward of north ?—Not necessarily so; you must remember that the Crown when
establishing a Civil Government gencrally extends it over the largest extent of its
territory. 1t is the duty as well as the interest of the Crown to bring within the
Civil Government it establishes all the people as well as the territory they oceupy,
and I think you will find in all cases where questions of boundary have been discussed
in the Courts that, wherc by fair inference, they can bring the territory within the
control of Civil Government they have so interpreted the political act; because it is,
after all, not a question of law but a question of state, as to what the boundaries of
territories should be. They have interpreted the Act of the Government in regard
to boundaries so as, if possible, to bring within the jurisdiction of Civil Government
the largest number of people and the largest extent of territory.

335. Granting that that was the intention, then, I suppose you would agree with
what Mr. Mills says in his report, page 185. “The limits of the Province of Ontario,
“then, are the international boundary upon the south, westward to the Rocky Moun-
“1ains; the Rocky Mountains, from the international boundary, northward to the
“ most north-westerly sources of the Saskatchewan, eastward until it intersects the
¢ boundary line midway between Lake Winnipeg and Port Nelson, at the mouth of
-« Nelson River; and, upon the north-east, the line already indicated, drawn midway
“between the posts beld by England and France just before Canada was ceded to Great
“Britain.” Of course wherever youdraw the line there are settlements outside of it, so
. that giving it the widest definition, it could not meet the condition of taking in all the
settlements. The line is described in the treaty of 1774 with great minuteness; the
words “ western,” “ westerly,” and “southerly” are made use of in that description as
you perceive, until you come down to the Ohio. Is it at all likely that a description
drawn with so much minuteness in one case would be 8o vague in the other, that they
would have meant some point west and north, which according to the maps of those
days, would have passed westward of the territories which the Act says the line
must strike ?~-You are right; there was lan indofiniteness in the western boundary
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under the Quebec Act; but the Crown in 1791, as it had the right todo, gave an in-
terpretation to that indefinitencss in the Order in Council, which defined the bound-
aries of the new Province of Upper Canada, and you will find that that western
indefiniteness in respect to going north from the Mississippi River, and of including
a number of French posts and settlements in what 13 now known as the Red River
Territory, were provided for in the Order in Council, which determined what should
be the western limit of Upper Canada. You will find inthat Order in Couneil of 1791,
that, after running a line up to the boundary line of Hudson’s Bay, it included in
the territory of Upper Canada all the territory to the westward and southward of
the said line, to the utmost extent of the country commonly called or known by the
name of Canada. Under the name of Canada all those settlements to which you refer
which bad been to some extent left uncertain asto their government by the indefinite
wording of the Quebec Act, were apparently brought within the Civil Government
of the then Province of Upper Canada.

386. You have quoted the proclamation of General Clarke, and you have said the
proclamation was founded on the Order in Council. The Order in Council clearly
states that the object of the Act was to divide the then Province of Quebec into two;
not certainly to extend it. Now,supposing it conld be shown that other instructions
—of course you have read the Royal Commission to Lord Dorchester of 12th Sept.,
1771, have you not ?—Yes.

387. Itsays the Province shall be divided into two ; the Province of Upper Canada,
to contain so much of the former Province of Quebec as lies westerly of the line of
division, and Quebec to contain so much as lies to the east of the line of division. Suppos-
ing it could be shown that instructions subsequent to that commission of 12th Sept.
had been issued to Lord Dorchester; supposing that such instructions commanded
kim to make public some boundary different from that of General Clarke’s proclama-
tion ; supposing some clear and detinite instructions had reached hiwn as to what he
wag to proclaim and he had procluimed something different, would mnot that have
been a mistake ?—Perhaps you will allow me to explain a little. Suppose the Quebec
Act had not been repealed, and the whole western territory which remained after
leaving the Mississippi was left indefinite, the Crown would still have had the right
to determine the question by a proclamation, because that indicates the action of the
prerogative in regard to boundaries, as well as other acts of stale, and a proclamation
could have been issued bringing in such portions of that western territory as had
within it those forts and settlements which it was the object of the Quebec Act to
bring within Civil Government, provided they had not been brought in by the legal
effect of the Quebec Act.

388. That could have been doneand was done at a later date by instructions to the
Governors ?—No; the territory left undefined c¢ould not have been brought within
¢ivil government by instructions to the Governors It must be an act of state, that
15, a proclamation under the Great Seal which will control the subjects of the Crown
within that territory. There must have been a proclamation giving jurisdiction to
the Grovernor, as the representative of the Crown. I will now answer the question
In regard to the proclamation and instructions. The proclamation was issued in 1791
under an Order in Council. The Crown’s draft of the proposed boundaries of Upper
Canada, under which the Order in Council was issued, was laid before Parliament,
and Parliament, with that dratt of the proposed boundaries before it, passed the Act
Which provided for the Civil Government of Upper Canada and for the Civil Gov-
ernment of Lower Canada, No instructions to Governors could alter the proclamation
~ of the Crown in regard to the extent of the boundaries of that territory.

. 389. I understood you to say that instructions to Governors would alter—would
Interpret, indefiniteness ?—So soon as the subjects of the Crown had notice of the
Proclamation, and were, therefore, by that notice bound, no private instructions that
Might thereafter issue would either relieve those subjects from their duty to the Civil

overnment of the Province, or free the Crown from its duty of controlling them
through the Civil Government that it had extended over them by the proclamation.
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390. But part of the question I asked was this: suppose it could be shown that
previous to the proclamation of 1791 the Governor had received instructions with
whieh that proclamation did not correspond; that the proclamation was contradie-
tory of these instructions ard in itself; would not the natural inference be that this
was a mistaken proelamation ?—1I think not. The proclamation was issued under an
Order in Council. The Order in Council was an act of sovereign authority by the
Crown. The instructions were in a measurc Departmental regulations which were
issued by the Department to which the Governor was subject, and approved by the
Crown; but those instructions could not alter the purport of an Order in Council.

391. But it those instructions were drawn in exact conformity with the Order in
Council, and if the proclamation could be shown not to be 1n conformity either with
the Order in Council or the instructions, would it not raise a doubt as to the validity
of that proclamation ?—None but the Crown could take advautage of that. The
proclamation was issued, and if the Crown fonnd it contradictory or did not wish it
10 remain in force, a new proclamation could have been issued.

By Mr. Weldon -
392. The proclamation was under the Great Seal ?—Yes.
By the Chairman :

393. The Commission to Lord Dorchester is dated 12th Sept., 1791. There were
subsequent instructions sent to him on Sept. 16th; and the question is, whether those
subsequent instructions were brought up before the Arbitrators while they were
counsidering the case and the award. The instructions read as follows :—

ExTrACT from His Majesty's instructions to His Excellency Lord Dorchester, dated at
St. James, the 161h September, 1791, viz .—

«1st. With these our instructions you will receive our commission under our
‘“ Great Seal of Great Britain constituting you our Captain-General and Governor-in-
“ Chief in and over our Provinces of Upper Canada and Lower Canada, bounded as in
“ our said commission is particularly expressed. In the execution therefore of so much
“of the office and trust we have reposed in you, s relates to our Province of Lower
“ Canada, you are to take upon you the administration of the Government of the said
“ Province, and to do and execute all things belonging to your command according to
¢ the several povers and authorities of our said commission under our Great Seal of
“ Great Britain and of the Act passed in the present year of our reign therein recited,
“and of these our instructions to you, and uaccording to such further powers and in-
‘“gtructions as you shall at any time hereafter receive under our signet and sign
“manual, or by our order in our Privy Council.

“2nd. And you are with all due solmenity, before the members of our Executive
« Council, to cause our said commission to be read and published, which being done, you
‘shall then take, and also administer, to each of the members of our said Executive
“ Council, the oaths mentioned in an Act passed in the first year of His late Majesty
+ King George the First.”

Here, in these instructions, is a clear description of the boundary line to be pub-
lished and proclaimed to the world, and which corresponds to the letter with the
Order in Council, A few weeks afterwards appeared the proclamation of Genersl
Clarke, who was not the Governor, but simply a lieutenant acting in his master’s
absence. He published a proclamation which is perfectly intelligible if you substitute
the word “ Quebec ” for the word “ Canada,” Are you aware whether these instruc.
tions of 16th Sept. were brought before the Arbitrators?—They were not, and Ido
not think they would have in any way affected the case. It would have been
utterly useless to have brought them up for this reason: these are instructions
issued by the Crown,and are not under the Great Seal, and are simply
to regulate the personal and public conduct of the Governor, an
they in no way affect the subjects of the Crown, except in so far a8
the proclamations issued thereunder relating to matters of state within the juris-
diction cf the Governor affect the subjects of the Crown,
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By Mr. Ross:

394. These instructions referred to the Commission which the Governor held ?—
Yes; the Commission under the Great Seal sent four days previously clearly describ-
ing the boundaries.

395. Have yon got the Commission sent to Lord Dorchester; does that indicate
those boundaries 7—Here is the Commission, It refers to the Order of the
Privy Council. The desecription in Lord Dorchester’s Commission in regard to
Upper Canada, which is now Ontario (and this is a material point), says: That the
Province of Quebec is to be divided into two separate provinces, to be called the Prov-
ince of Upper Canada and the Province of Lower Canada, “ by a line to commence
“at a stone boundary on the bank of the Liake St. Francis, at the cove west of the
“Point au Baudet in the limit within the township of Lancaster, and the Seigneurie
«of New Longueuil, running along the said limit in the direction of north 31 degrees
“west tothe western angle of the said Seigneurie of New Longueil, thence along the
“north western boundary of the Seigneurie of Vaudreuil running north 25 degrees
“eagt until it strikes the Ottawa River, to ascend the said River into the Liake Tem-
“iscaming, and from the head of the said Luke by a line drawn due north until it
“ strikes the boundary line of Hudson’s Bay”—not the boundary line of the Hudson's
Bay Company’s territories, but of Hudson'sBay. I may mention justin passing that

ou will find some nineteen Commissions in which the words are “reach or
“strike tbe boundary line or shore of Hudson’s Bay.” Imay say that at the Arbitra-
tion, Sir Edward Thornton mentioned that “ shore ” was a much more appropriate
word to use than “line.”

396. Then the Commission says: “The Provinee of Upper Canada to comprehend
“all such land, territories, and islands lying to the westward of the said line of
‘““division as were part of our Province of Quebec, and the Province of Liower Canadato
‘“‘comprehend such lands, territories, and islands lying to the eastward of the said
“line of division as were part of our said Province of Quebec.” Will you refer to
the proclamation and see what it says ?—The description of the line of division be-
tween the Provinces of Upper and Lower Canada referred to in the Order in Couacil
of 24th August, 1741, is on page 411. It takes the same line between Lancaster and
Vandreuil *“ until it strikes the Ottawa River, to ascend the said river into the Lake
“Temiscaming, and from the head of the said Lake by a line drawn due north until
“it strikes the boundary line of Hudson’s Bay, including all the territory to the west-
“ward and southward of the said line to the utmost extent of the country commonly
“known or called by the name of Canada.”

By Mr. Weldon :

397. That is General Clarke’s proclamation ?—Yes ; General Clarke’s proclama-
tion, which has never to this day been revoked.

By Mr. DeCosmos : ‘

398. Do you understand that this proclamation over-rides the right of the Hud-
son’s Bay Company ?—No.

399. Do you understand this proclamation to withdraw any rights granted to
the Hudson’s Bay Company under their Charter 2—No.

400. How can you reconcile the Company’s retaining possession of all the terri-
tory and all the rivers flowing into Hudson’s Bay, with also the right of Govern-
ment, and yet allow the Government of Canada to exercise civil jurisdiction over a
portion of the territory to which the Company is entitled ? In my opinion it did not
tnterfere with the Hudson's Bay Company’s rights. Whatever rights the Company had
were chiefly territorial rights. The Crown had, independently of those rights, the
Prerogative power to extend Civil Government over the territories, the proprietary
rights of which it may have granted go the Hudson’s Bay Company. Whether the pro-
<lamation of 1791 did extend the Civil Government of Upper Canada over those
territories or not may be a question for discussion, but the Crown had, undoubtedly,
the right to do so. There can be no question that in late years it has not been the policy
f'the Crown of England to leave under the Government of simply subordinate
Proprietors the subjects of the Crown. Where those proprietors have not
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administered their Government in the interests of the public, the Crown has always
come in and extended the Civil Government of the Crown over its subjects.

401. Do you understand this proclamation was an Act of the Imperial Govern-
ment, extending Civil Government over the Hudson’s Bay Company’s territories ?—
In regard to what may be termed any territorial claims of the Hudson's Bay Company
to the south shore cf Hudson’s Bay, if they had any—1 use the word advisedly--then this
prociamation did extend Civil Government over whatever proprietary rights they
had there.

By Mr. Ross :

402. The two Governments over-lapped each other >—No ; the Hudson’s Bay Gov-
ernment being a proprietary or subordinate Government, must always yield to the
Crown’s Civil Government without any revocation of their rights, if they had rights,
which, both as a question of fact and a question of law, I doubt if they had at that
southern shore.

By the Chairman :

403. You will observe the Order in Counci] is intended to divide the Province of
Quebec into two separate Provinces, not to add or take away from either ?—VYes,
but I said before that, with respect to the north-westerly boundary of the Province of
Quebec, it was left indefinite whether the line from the most northerly part of the
Mississippi River went due north up to the Churchill River or to those other places
that I have mentioned. It left this north-western territory undefined.

By Mr. Frow:

404. Would it not have been natural to infer that a line running northward from
the confluence of those rivers until it reached Red Lake, would more likely extend
in a similar direction than to the northeast ?—Yes, but I do not think, for the pur-
pose of the award which has been made, it is material you to consider whether all this
territory was brought within the jurisdiction of Upper Canada hy the proclamation
of Governor Clarke or not. It is quite clear that the commissions issued to the
Governors, after the cession of the southern territory of tho Province of Quebec to
the United States, did extend the Govornor’s jurisdiction to the Lake of the Woods.

By the Chairman :

405. Then yeudraw adistinction between the extent of the Governor’s jurisdiction
and the limits of the Provinces ?—I say, simply, it is immaterial for our present
discussion, whether this was ur was not included. All that we have to seeis, how much,
after the cession of the southern territory to the United States, of what was
left of the Province of Quebec was within Civil Government. Well, we find it was
within Civil Government to the Lake of the Woods. Whether Upper Canada went
beyond that to the utmost extent of what was known as Canada, is, for the purposes
of the present investigation, entirely immaterial.

By Mr. Ross:

406. By the treaty ceding certain possessions, which were British possessions,
to the United States, was not Red Lake fixed as an objective point on the west ?—
No; in the discussious between the English and the French plenipotentiaries as to
the western limit of Canada, the western extension, a8 drawn on the map which the
Marqiis de Vaudreuil handed to General Amherst, was carried to Red Lake, which
was practically the line of the Lake of the Woods. ‘

By the Chairman :

407. Was bounded by the Illinois country which lay to the west of the line and was
not a part of Canada ?—1It is immaterial as to that, because, when we show that the
French themselves admitted that a certain westerly portion of their verritory
was in the meridian line of the Lake of the Woods, you have there your starting
point, the key, in a great measure, to the whole question. Then, when you come to
the next fact, that the Crown, after the cession of the southern territory, in defining
the jurisdiction of the Quebec Act, or in describing the extent of the jurisdiction of
the Governor under that Act, showed, that the new limit was the Lake of the Woods,
you have there the second stage, which puts it boyond question that the western limit
then was clearly to the Lake of the Womlix;,6 where the Arbitrators have now fixed it.
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By Mr. Ross :

408. You are aware that in disputes between the different States as to what would
be considered their boundaries, in every case, large nataral dividing lines, or large
natural divisions, such as rivers and mountains would, show them ?—The rule laid
down is this: that in great questions which concern the boundaries of States, where
great natural boundaries are established in general terms, with a view to public con-
venience, the great object, where it can be distinctly perceived, shall not be defeated
by technical perplexities in regard to lines, which may sometimes influence contracts
between individuals. This rule is taken from one of the judgments of the Supreme
Court of the United States.

409. In the light of that decision, it would be natural to use the term northward
along the banks of the Mississippi ?—Certainly, and when you have the unmistakeable
fact that the object of' the Government was to bring under Civil Government the
settlements of the former subjects of France, which the effect of a due north line
would be to leave out.

By the Chairman:

410. Illinois was not a part of Canada at that time?—It had been previously

brought within the Government of Canada; and was ceded as part of Canada in 1763
By Mr. DeCosmos :

411. Where is the decision referred to ?—I think it is in the 5th volume of
Wheaton's Reports.

By Mr. Weldon :

412. Might not the word “ northward” in the Act apply more to the location
than the running of the line ?—I think that would be a proper interprotation.

By the Chairman :

413. Another question I want to ask youisthis: Up to 1838 commissions to Gov-
ernors are as follows : “ And whereas, we have thought tit by Our Order, made in Our
“Privy Council, on the nineteenth day of Angust, one thousand seven hundred an
“ninety-one, to divide Our said Province of Quebec into two separate provinces, to be
“called the Province of Upper Canada and the Province of Lower Canada, by a line to
“commence at a stone boundary on the north bank of the Lake St. Francis at the Cove
“west of the Pointe au Baudet, in the limit between the Township of Lancaster and
“the Seigneurie of New Longueuil, running along the said limit to the direction of
“mnorth thirty-four degrees west to the westernmost angle of the said Seigneurie of New
“Longueuil ; thence along the nerth western boundary of the Seigneuric of Vaudreuil,
“running north twonty-five degrees east, until it strikes the Ottowas River, to ascend
“the said river into the Lake Temiscaming, and from the head of the said Lake by
‘“a line drawn due north until it strikes the boundary line of Hudson's Bay; the
“Province of Upper Canada to comprehend all such lands, territories and islands, lying
“to the westward of the said line of division, as were part of our said Province of
“Quebec,and the Province of Lower Canada to comprehend all such lands, territories
‘“and islands lying to the eastward of the said line of division, as were part ot our said
“Province of Quebec.” In 1838, the wording of the commission was altered in this
way : After describing the line of division as in the former commissions, it goes on to
say, “being bourded on the south, beginning at the said stone boundary between
“Lancaster and Longueuil, by the Lake St. Francis, the River St. Lawrence, the Lake
“of the Thousand Islands, Lake Ontario, the River Niagara, which falls into Lake
“Erie, and along the St. Clair, Liake Huron, the west shore of Drummond Island, that
“of St. Joseph and Sugar Island, thence into Lake Superior.” Now, we had evidence,
the other day that simultaneously with this alteration in the commission there was a
colony formed in Assiniboia. Lord Selkirk’s settlement was formed into a de facto
colony, as the evidence goes, under the Hudson’s Bay Company, and recognized by
the Imperial Government, That colony had well defined boundaries, and is it not
probable that this alteration in the description of the western boundary of Upper
Canada had some connection with that of the eastern boundary of the colony of
Assiniboia. Do you know whether that sabject, or whether the fact of troops
having been sent to the colony of Ass;;;boia—or its recognition by the Imperial
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Government—was brought to the notice of the Arbitrators when they were
considering this matter of the boundaries ?—That is outside of the territory they have
awarded.

414. It was not brought to their notice >~—The Book of Documents on the-
poundaries will show whether it was or not. I have not retained so clear a recol-
lection of matters affecting the territory outside of the limits, as I have of that
within the limits,

415. The Chairman, —This territory of Assiniboia with its well-reecognised bound-
aries was not beyond the boundaries of the award. As described and as explained by
its late Governors, it came far east of that, and theaward runs far into the territory
of that colony.

416. Witness :—You must remember you are now coming to modern times. I have
been speaking of 1791, and at that time the Hudson’s Bay Company had not
made any settlements under their charter, within the territory of Assiniboia.
There was no civil government there, but whatever colonies the Company established
in Assiniboia, must be held to be subject to what was the Crown’s right in regard
to the territory which was included within the Quebec Act of 1774, and the Crown’s
proclamation of 1791; and if the Hudson’s Bay Company intruded thereafter into
that territory, unless the Crown withdrew the proclamation of 1791, the Company’s
intrusion there would give no rights of government to the Company.

By Mr. Ouimet :

417. Do yon know of the existence of that Colony of Assiniboia ?—Yes: Lord
Selkirk’s colony.

418. This colony was a regular Crown colony ?—No, it was not.

419. Youdo not admit it was ?—No; it was a local -establishment of the Hudson’s
Bay Company—the Crown had nothing to do with it.

420. The Chairman :—1t was first Lord Selkirk’s colony. In 1838 it was adopted
by the Hudson’s Bay Company, and then it was treated, insome measure, as a Crown
colony ?—

421. Wiiness :—In connection with the last question, I must say there was no
Crown colony established by the Crown in Assiniboia.

By Mr. Ouimet : €

422. Are you aware it was recognized ag a Crown Colony, and that Recorders
were appoirted, having civil and criminal jurisdiction, under commissions issued
by the Crown of England ?—Recorders were appointed under commissions issued by
the Hudson’s Bay Company.

. 423. The Chairman :—Yes, under their charter from the Crown of England, as
they claim.

424. Witness :—The Crown appointed no officers with civil or criminal jurisdie-
tion in Assiniboia.

By Mr. Ouilmet :

425. But the power of the Hudson’s Bay Company to appoint these Recorders
was recognized by the Crown ?—That is a question. There is a dispute as to
whether the Crown recognized the validity of the charter, and the Crown, therefore,
in no way committed itself, because in the Act extending the Hudson’s Bay Com-
pany’s license to trade, Parliament specially reserved the rights of the Crown,

By Mr. DeCosmos :

426. Do you know what the boundaries of the Colony of Assiniboia were ?

The witness, in reply, pointed out the boundaries on the map.

427. Was it the Hudson’s Bay Company made this grant to Lord Selkirk or the
North-West Company ?—It was the North-West Company, in the first instance, then
Lord Selkirk sold the Northwest Company to the Hudson’s Bay Company.

428. Are you aware whether there was any deed of surronder that passed from
the North-West Company to Lord Selkirk ?—Well, these are matters of private
bargain between Lord Selkirk and the others, of which I have no clear recollec-

tion. Iremember reading that there were some documents passed, but what their
nature was, I cannot say.
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429. Where may those documents be found ?—1I cannot say.

430. In the possession of the Dominion Government?—I could not say. They
were simply a transfer of private territorial rights, which the Crown in no way
sanctioned. :

431. The Chairman :—They are published in the Canadian Pamphleteer in the
library.

452. Witness :—But these documents were matters of private concern, which
would in no way bind the Crown.

By Mr Ouimet :

433. Whut would you consider that the Crown would be bound by ?—By Acts of
Parliament or by Orders in Council, or by proclamations issued under Orders in
Council and grants under the Great Seal.

434. Suppose the Government of England made an agreement with the Hudson’s
Bay Company ; that agreement would be sanctioned by Order in Council declaring
the powers vested in the Company with regard to the government of their territory.
Would you consider it binding on the Government ?—It would, according to the
terms of the patent, provided it was an agreement within the power of the Crown
to make, and you will find in most of those patents the Crown reserves to itself that
it shall have, during the pleasure of the Crown, the right to withdraw, in the
exercise of its pleasure, the grant, or modify it as circumstances may require.

By Mr. DeCosmos :

435. Are you aware whether there was any such provise in the charter granted
to the Company ?—The printed charter will show it.

436, Has it not been maintained that that was aperpetual grant ?7—Yes; but it has
been maintained that it was an invalid grant, that it was ultra vires of the Crown to issue
it, and T think the opinions of the greatest lawyers of England are in favor of this.
view. The grant was indefinite as to territory, and where such grants are in-
definite as 10 territory the puablic right must, consistently with justice to the private
grantee, dominate. It was also held to be ultra vires, because it gave to subjects
the rights of Sovereignty without process of law, and without the responsibility to
the public, which, in ordinary constitutional governments, has ever been held to be
essential.

By the Chairman :

437. Would you not attach as much importance to instructions iscued to Gover-
nors 45 years ago as to instructions to Governors issued 90 years ago ?—I1 would to-
day give the same effect to instructions to Governors as should huve been given 90
or 45 years ago ; but, as I said before, these instructions are intended to regulate the
personal and publi¢ conduct of the Governor in his administration of the Government
of the Colony or the Province over which he is appointed.

438. But Mr. Mills, whose statements are in these books, bas expressed a
very different view. He says that the Government may, by instructions to Gov-
ernors, extend or diminish the boundaries of a Province ?—So they can, for
the purpose simply of a Crown Government, that is the simple Government by an
officer, where the Crown officer is the legislator, judge and executive. He then
exercises three Departments of Government : the Executive, Legislative, and Judi-
cial. Where he is the sole officer, there the instructions of the Crown can
ake him the Crown officer for such purposes as wonld be necessary in regard to
that territory, that is, for Government by the other two Departments (the Legis-
lative and the Judicial), in addition to that (the Executive) which pertains of
right to the Crown.

439. You say that the proclamation of 1791 has never been cancelled. There was
a proclamation issued in 1763, which also, I think, has never been cancelled ?— Oh
Yes, it was. I will read a passage from it: ‘‘And that it is further declsred to be
“our Royal will and pleasure for the present, as aforesaid, to reserve under our Sover-
“eign protection and domain, for the use of the Indians, all the lands and territories
“notincluded within the limits ofour said three new Governments, or within the limits
“of the territory granted to the Hudson Bay Company, as also ail the lands and terri-
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“ tories lying to the westward of the sources of the rivers which fall into the sea from
“the west and north-west ag aforesaid ; and we do hercby strictly forbid on pain of our
« displeasure, all our loving subjects from making any purchases, or settlements, what-
“ ever, or taking possession of any of ithe lands above reserved without our special
¢ leave and license for that purpose first obtained.” That reservation is a reservation
of the Indian territories and of other territories not brought within civil Govern-
ment, and was partly cancelled in 1774 and 1791. In arguing the matter before the
Arbitrators, we called their attention specially to the fact that in the documents
there were these reservations and that they effected portions of the three territories
mentioned, the Indian territories, the Hudson’s Bay Company’s, and territories
known by the name of Canada, or New France.
By Mr. Trow :

440. Did you describe them ?—As far as we could. These territorics to which I
have just referred, come within the definition, as I understand it, of Indian territories.

441. The Chairman :—Precisely so.

442, Witness, continuing - —Because that proclamation says: ¢ We further declare
“ it to be our Royal will and pleasure, to receive under our authority and protection and
“dominion, for the usc of the said Indians, all the lands and territories not included
“within the limits of our said three new Governments, or within the limits of the
“ territory granted to the Hudson’s Bay Company,as also all the lands and lerritories
“lying to the westward of the sources of the rivers which fall into the sea from the
“west and north-west as aforosaid.” The same proclamation, in other paragraphs,
describes them as lands lying to the westward of the sources of the rivers which fall
into the sea from the west and north-west. That clearly includes Indian territories.
It must be remembered that, at that time, some of the documents would seem to infer
that the St. Lawrence system of rivers was connected with Lake Winnipeg and
Lake Manitoba.

413. The Chairman :—Not at all.

414. Witness:—You will find that in the Ontario documents. I cangiveyou the
reference just now. The supposition was that this river system was united between
the Lake of the Woods and Lake Winnipeg.

By Mr. DeCosnos :

445. What is the date of that assumption ?—Somewhere about the early French
times.
By the Chairman :

446. It does not appear in that map of 1755 ?—In some maps it appears; in
others, not.

" 447. In connection with that the Act of 1803 was passed to provide means to
maintain order in the territory beyond the bounds of the Provinces, but adjoining
them ?—I can explain that. As 1 said before, this proclamation of 1763 reserved to
the Crown the Indian territories. Then came the Act of 1803, which was passed m
consequence of crimes committed in those Indian territories. This Act extended the
Jjurisdiction of the Courts of Upper and Lower Canada “over crimes and offences
“ committed in the Indian territories and other parts of America not within the limits
¢ of the Provinces of Upper and Lower Canada, or of the jurisdiction of any of the
¢ courts established in those Provinces, or within the limits of any civil government of
“ the United States.” There was no defined locality given to those Territories by the
Act, norby any of the State papers relating to North America, but you will find in
Lord Selkirk’s sketch of the British fur trade in North America, which was published
some time after that, his statement of the disturbances which led to the Act, and of
the locality where those disturbances took place; and he says, (pages 85-6) speaking
of the Act:—*“This vague term, ¢ Indian Territories,” has been used without aby
“ definition to point out the particular territories to which the Actis meantto apply.’
“ Thoreare, however, extensive fracts of country to which the provisions of the Act
“ unquestionably do apply, viz:—those which lie to the north and west of the
“ Hudson’s Bay Territories, and which are known in Canada by the general name of
“¢ Arthabasca,” It was here that the viole;;ges, which gave occasion to the Act, were
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# committed ; and these are the only districts in which a total defect of jurisdiction,
« described in the preamble of the Act, was to be found.”
By Mr. Ross:

448. Do you understand the term * Indian territories’” to mean those territories
lying in the region of Lake Athabasca?—As I understand them, the territories are
as we call them on the map, Athabascan and Chippewayan territories.

By the Chairman :

449. That was the contention sought to be put upon the Act by the Hudson’s Bay
Company, because they wanted toshove the Indian territories away beyond the water-
shed, both of the Saskatchewan und the St. Lawrence. Now you bave taken the
same ground; but the Act was passed to provide, as follows: “ Whereas crimes have
‘“ been committed in the Indian territories and other parts of America,” &c. I think
that wherever the disturbed territory was, would be likely to be the territory in
which it was necessary to provide for the maintenance of order. It could not have
been meant to provide jurisdiction for a country so very far away, and I think
Athabaska was not better known in those days than the sources of the Nile. We
find it stated in Mackepzie’s travels that there had been murders committed, and that
there was a great deal of anarchy after the inauguration of the North-West Company
of Canada, betwecn 17¢3 and 1800, on the Assiniboine and waters flowing down to
Red River. We had it also from Mr. Smith in evidence the other day, that towards
the sources of the Albany and Moose Rivers, Hudson’s Bay Company’s officers had
been murdered, that is just beyond the water-shed of the St. Lawrence. Would it not
be natural to suppose that that was the country meant 2—Well, Lord Selkirk was a
man who was familiar, both asa public man in England, and as one understanding the
country there, with the localities which he described, and the ¢rimes committed which
led to the passing of the Act of 1803, and he in his book, says it was here the violences
which give rise to the Act were committed. He gives also a detailed aceount of
those crimes.

By Mr, Ross :

450. In what place does he say they were committed ?—In Athabsaska. I should
prefer to take the opinion of Lord Selkirk on a matter of that kind than that of any
other writer, from his intimate knowledge of the circumstances which gave rise to
that Act. As a public man in England, he would know the occasions which led to it,
and as a man familiar with the events would be able to affirm the fact.

By Mr. DeCosmos :

451. And be probably as much biassed as the Hudson’s Bay Company ?-—It was a

simple question of fact as to where the disturbances oceurred.
By the Chairman :

452, Lower Canadain those days had superior jurisdiction to Upper Canada in all
these matters ?—Yes, it was provided that the jurisdiction should be in Lower Canada,
unless the Governor saw fit to transfer the trials to Upper Canada.

453. But a Commisgioner, after the trouble of 1814, was sent up there to enquire
into all the disturbances >—There were several investigations, not by one Com-
missioner but by more than one

454. Did these Commissioners go to the Arthabaska country or merely t» Wort
William and Red River ?—1I could not say.

By Mr. Royal :

. 455. The Mississippi is a great factor in deciding the Imperial limits of the Pro-
vince of Quebec at that time. Was the Mississippi the well-known river of to-day,
at the time the Act was passed ? Was it not then considered in 1763 and 1783, a little
more to the west ?~-It was well known by name to the travellers who had been
there ; to the French settlers there, and the French officers who were in command of
%\‘Osts there, its locality was known ; but I imagine the Departmental officers of the

rench Government, and the Departmental officers of the English Government, had
at that time, very hazy ideas of localities on this continent.

456. Is not the opinion that gives the Rocky Mountains as the western limits of
Ontario, more in accordance with what wn;l known then as the Mississippi River; and

. g ¥4
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is not that more logical and more in consonance with your own ideathat it must have
been the object of the proclamation to embrace as many people as possible under the
sway of the Government ?—That idea as to the Rocky Mountains,in later discussions of
the question, originated, in a great measure, in the Report of Mr. Cauchon, Commis-
sioner of Crown Lands in 1857. In the evidence which was given before the Com-
mittee of the Legislative Assembly notably, I think, the evidence of Mr. Wm.
MeD. Dawson, and of several others,and in the evidence which was brought before
the House of Commons the same year, that claim was set forth. It was also the
claim of Sir George Cartier and Mr. Macdougall ; in fact they claimed to the Pacific coast
in their contest with the British Government on behalf of the Dominion of Canada in
1269 ; but Chief Justice Draper, than whom you could not find a more able man as
a judge in deducing from facts and documents, a clear conclusion both as to fact and
law, came to the conclusion that whatever might have been the claims put forward,
on behalf of Canada, there was a clear right to Canada in the west. to the line of
the Mississippi.

By Mr. Ross :

457. Do you mean the actual Mississippi ?~—Yes.

By Mr. Royal :

458. What makes you believe that the Mississippi, as we know it, was the
Missixsippi known then ? 'Why do you select the present Mississippi and leave out
the only Mississippi then known ?—I think, as a lawyer, it is not what the Crown
efficers supposed in regard to boundaries that should govern, but where those bound-
actually were ; and the suppositions of either individuals or state officers wonld not in
any way control the fact. Whether they believed the locality was westward or
eastward of its actual position would not be of any weight. The law says where the
described boundary is, that must govern.

By the Chairman :

459, Here is the map produced by the Hudson’s Bay Company showing their
territories coming up to the summit of the St. Lawrence water-shed. This map was
exhibited before a Committee of the House of Commons in Eugland in 1857. And
hore is an Aect called the “ Rupert’s Land Act” passed in 1868, by the Imperial
Parliament, and it contains the following :

*“ And whereas, for the purpose of carrying into effect the provisions of the said
British North Americn Act, (1867), and of admitting Rupert’s Land into the said Do-
minion as aforesaid, upon such terms as Her Majesty thinks fit to approve, it is
expedient that the said lands, territories, rights, privileges, liberties, franchises,
powers and authorities, so far as the same have been lawfully granted to the said

_Company, should be surrendered to Her Majesty, her heirs and successors, upon such
terms and conditions as may be agreed upon by and between Her Majesty and the
said Governor and Compauny as hereinafter mentioned.

‘Be it therefore enacted by the Queen’s Most Excellent Majesty, by and with the
advice and consent of the Lords, Spiritual and Temporal, and Commons, in this pre-
sent Parliament assembled, and by the authority of the same, as follows :—

“1. This Act may be cited as « Rupert’s Land Act, 1868.”

2. For the purpose of this Act, the term “Rupert’s Land” shall include theu:hole
of the lands and territories held, or claimed to be held,by the said Governor and Company.”

Here is an unequivocal recognition of territorial rights. The Government of
Canada purchased from the Hudson’s Bay Company the whole of their rights and ter-
ritories, paying them a million and a half of dollars, and giving them besides the
one-twentieth part of the land within the fertile belt. Ontario as an integral portion
of the Dominion, was a party to these negotiations, and she purchased, along with the
rest of theDominion, the territory claimed or owned by the Hudson’s Bay Company
and mentioned in this Act. Was she not a party to the transaction? Did she not
admit the claim ?—I assume she made the purchase, as ‘part of the Dominion.. How
far the Provincial rights were represented, I cannot say.

460. There is another question with regard to this duc north line from the head of
Lake Temiscaming.  The description in the instructions to Governors says, “due
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¢« porth from the head of Lake Temiscaming uniil it strikes the boundary line of
“ Hudson’s Bay.” Now, Mr. Mills, in the concluding part of his report,gives two lines,
one passing here,as it were, towards the height of land, and one intermediate betwoen
it and the shore. He gives the intermediate one as the right one, in his published
work. Do you consider the boundary line of Hudson’s to beidentical with the
shore ?—1 consider the words “line” and “shore” identical.

461. Then the Hudson’s Bay Company had no territory at all, even on the shores
of the Bay ?7—In 1713 they had no territory on the south shore that they could
claim as their own,

462. At the south shore of the Bay 7—They had, as it has been already said, a few
fringes of settlements scattered here and there. They had remained there for 60
years, and had never gone inland, while the French had pushed their settlements
jnward and obtained cession of the territory to the shores of the Bay from the
Indians,

463. You speak of a date previous to the Treaty of Uirecht. My question referred
to the period after that treaty —You must remember the state of atfairs before the
treaty in order to come to a conclusion as to what the treaty operated upon, because
the treaty did pot surrender any part of Canada, but simply “restored” to England
what had been England’s before that. You will find the %rench were very exact
in claiming they had never surrendered to England any part of New France; all they
had surrendered were the Bay and Straits of Hudson. Prior to the English claim of terri-
tory, the French had obtained the surrender from the Indians and had taken full
possession, according to the manner of taking possession then, of the territory to the
shore of Hudson’s Bay ; and the King of France, under his own hand, declared that
this territory had been taken possession of in his name prior to the English occupa-
tion, and that it was part of Canada. The whole contest between the French and
the English, at that time, was as to the possessions on the shore. The Treaty of
Utrecht, in express words, restored to England the Bay and Straits of Hudson, and
did not cede any part of Canada, or New France.

464. The treaty states :—* The Bay and Straits of Hudson, together with all lands,
“ seas, sea coasts, rivers and places situate in the said Bay and Straits, and which
“ belong thereunto, no tracts of land or of sea being excepted, which are atpresent
“ possessed by the subjects of France.”—The key to that treaty is the word “restore.”
There can be nething detrimental in it beyond the meaning of that word. Then
Commissioners were appointed to fix the limits between the said Bay of Hudson
and the places appertaining to the French, which limits the British and French
Commissioners never defined, and thereby arose all the difficulty. The treaty
gave to the French the right to the shores iu those words: 1t is, however, provided
“that it may be entirely free for the Company of Quebec and all other subjects of
‘“the most Christian King whatsoever; to go by land orsea,whithersoever they please
“out of the lands of the said Bay, together with all their goods, merchandizes, arms
“and effects,” except munitions of war.

465. The Chairman—They were to evacuate the country, in fact.

466. Witness, continuing :—Then the British Commissioners, inspired by the Hud-
son’s Bay Company, claimed to line 49. It must be remembered that before that treaty,
in 17¢0, the Hudson’s Bay Company and the British admitted that the French were
entitled to this south shore, and that the line of division should be from the Main
nver to the Albany River, which is now, by the award, the northern boundary of
Ontario. In the following year, 1701, they suggested that from this territory which
had been ceded to the French by the Indians, a line should run across to Albany
River, and that all south of that line should belong to the French. These Commis-
Sloners were to determine where that line should be. The English claimed to line
49; the French claimed to the shore. :

46'. The Chairman :—That was previous to the Treaty of Utrecht?—No; Iam
low speaking of the negotiations that took place in regard to the claim of boundaries
under the Treaty of Utrecht. The memoir of M. D’Auteuil respecting the limits of
Hudson’s Bay, 1719-20, states, “That it is well to remark that the English, iu all the
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< places of the said Bay and Straits which they have occupied,have always stopped at
“the border of the sea, carrying on trade with the savages who went there to find
“them, whilst the French, from the foundation of the Colony of Canada, have not
“ceased to traverse all the lands and rivers bordering on the said Bay, taking posses-
“gion of all the places, and founding everywhere posts and missions.” The French
therefore claimed ownership of these territories by prior possession and occupation,
The memoir further states: *“ They (the English) cannot say that any land or river
“or lake, belongs to Hudson’s Bay ; because, of all the rivers which empty into this
“Bay, or which communicate with it, belongs to it, it might be said that all New
« France belonged to them, the Saguenay and St. Lawrence communicating with the
“ Bay by the Lakes.” He thought that Lake Winnipeg and the St. Lawrence did con-
nect together, and as Lake Winnipeg flowed into Hudson's Bay, the English might,
under their pretension, claim New France. He calls attention to the very remark-
able fact that this propesition from the Iinglish was never signed, whether it was the
intention of the Crown not to commit itself absolutely to the demands of the Hudson’s
Bay Company, or reserve them that they might be the subject of future negotiations
with the Company, was not apparent.

468, Canyou point to any instance where the French returned to occupy the Bay
afler the Treaty of Utrecht ?—Yes, as you will find in thestatements of the Hudson’s
Bay Company, the French, after the treaty of Utrecht, built a fort on the Albany
River, and the Hudson's Bay Company called attention to that. The French elaimed
a right te the shores of the Bay and consequently built this fort.

469. The Chairman:—You differ from other authorities, all of whom admit that
subsequent to the Treaty of Utrecht, the Hudson’s Bay Company were in undisputed
possession on the confines of the Bay.

470. Witness :—The Company’s statement as to that is on page 368 of the docu-
ments, and the French statement is on pages 370 and 388.

471. How would the French claim effect the subsequent proceedings ?—
The legal cffect of the French claims would seem to be this: prior to
the cession of Canada the French King asserted a possession and sovereignity
up to the shores of the Bay. When the cession of 1763 was made, the
French king surrendered his sovereignty and his claim to possession—his sovereignty
which was de facto and his claim to possession which might be de jure—to the Crown
of England, which, thereupon, became. clothed with the double sovereignty of the
Crown of England and the Crown of France. The first exercise of that sovereignty
over this territory was the proclamation of 1791, which ran the line up to the shores
of Hudson’s Bay.

472. The Chairman :—That is rather a far-fetched interpretation. Before and after
the cession on all the maps there is a boundary line drawn inland from the shore of
Hudson’s Bay.

413. Witness :—1 was only considering the judicial interpretation, taking the view
expressed by Iord Justice James on a similar point in a late case affecting
succession to the rights of a displased power. He says: “1 apprehend it
“ to be the clear, public, universal law, that any Government which de facto succeeds
“to any other Government, whether by revolution or restoration, conquest or
“ re.conquest, succeeds to all the public property, to everything in the nature of
4 public property, and to all rights in respect of the public property of the displaced
« power,—whatever may be the nature or origin of the title of such displaced power.”
« But this right is the right of succession, is the right of representation; it is a right
“ not paramount but derived, I will not say under, but tnrough the suppressed and
4 displaced authority, and ean only be enforced in the same way, and to the same
* extent, and sukject to the same correlative obligations and rights, as if that authority
“ had not been suppressed and displaced, and was itself seecking to enforce it.”
am now speaking of the judicial interpretation of a succession to sovereign ri hts
T‘S I”.have referred to as the prerogative interpretation of the term * boundary

ine.
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By Mr. Royal :

474. The question is, after all, whether you consider the words ¢ shore” and “ boun-
dary line” identical ?—They are identical The word “shore” would have been a
more appropriate word than ¢ line.”

In answer to Mr. Ross:— ’

475. Witaess : —The treaty used the word * restore.” The reason why I say that
France could not be held to have surrendered any of her territory is that according to
the rule which is recognized as a rule of international law, where one country cedes
to the other, the treaty shall be read most favorable for the ceding power. In a caseofa
similar nature, the Supreme Court of the United States laid down that rule in favor of
the Spanish version of a treaty as against the American version.

476. The Chairman.—But the Treaty of Utrecht admits of no doubt with reference
to the territory restored which is therein described as embracing ¢ all land, seas, soa
“ coasts, rivers and places sitnated in the said Bay and straits, aud which belong
“thereunto; no tracts of land or of sea being excepted which are at present possessed
“by the subjects of France.” Surely that is clear enough. Further on the treaty
says: ‘It is agreed on both sides to determine within a year by Commissioners
“to be forthwith named by each party, the limits which are to be fixed between the
“said Bay of Hudson and the places appertaining to the French.” Surcly that
indicated a line somewhere inland from the shore of the Bay.

4717. Witness:—The question is, how did the French interpret that? Lamothe
Cadellac, a French officer, in 1720, states as follows: ¢ Lamothe has examined the
#10th article of the Treaty of Utrecht, and has remarked that there can be no con-
“testation upon the word  restituera’ (shall restore), because it is certain that where
“ there has been no unjust possession there is no place for restitution,

*“The English have never possessed thelands that the French have at Hudson’s
“Bay, therefore it is impossible for the King of France to restore them to them, for
“one cannot restore more than that which has been taken by usurpation.

“The fact is, that at the time of the said Treaty of Utrecht,the French possessed
“one part of the Strait and Bay of Hudson, and the English possessed the other. Itis
“very true that the King of France had, some time before, conquered the English
“ part, and it [is] of this that it has been understood that restitution is to be made,
“ that is to say, to trouble them no more in their enjoyment; but with regard to the
‘“said lands possessed by the French in the said Bay, if they have previously belonged
“to the English, the King will bind himselfin the same mannver, to make restitution
“of them. But there must be a real and incontestible proof of proprietorship ; and
“ this the Crown of England cannot produce.”

By the Chairman :

478, The English insisted on the word ““restore,” while the French stood out for
the word “ cede. Finally the word “restore” was used in the ireaty, because the
English elaimed all, and would not admit that the French had any rights, territorial
or otherwise, in that section to cede. The question which the Committee has to con-
sider is,whether subsequent to the Treaty of Utrecht, 1713, the Hudson’s Bay Company
were seriously disturbed in their possession, or driven from the territories which
they held, on the immediate confines of the Bay. And from all we have so far
learned, they evidently were not?—The French gave a different interpretation to
the treaty, and still claimed that from ¢ Margaret’s River, which runs into the River
of Canada, or the St. Lawrence to Rupert's River, at the bottom of Hudson’s Bay,
was part of New France; and that they made the first settlements at the Bay to the
horth of Canada.” .

By Mr. Ross :
479. If you could prove the French possessions by treaties with the Indians, you
would know how much they owned ?—Yes.
_480. Have you copies of the treaties with the. Indians in which they surrender
their rights, to the French, and describe the lands surrendered ?—They are refeired
1 on pages 345 and 348, and pages 61 acd 62 of the Book of Documents, 104.
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By the Chairman :
481. All these were previous to the Treaty of Utrecht. Yes, about 1670 and 1672.

SATURDAY, 3rd April, 1880.

The Comumittee met at 11 o’clock ; Mr. Dawson in the chair.

Honorable JoaN DoucLAs ARMOUR, Judge of the Court of Queens Bench, Ontario,

was examined, as follows :—
By the Chairman :

482, I velieve you are acquainted with this case of the boundaries ?—I was
retained as counsel to argue the case on behalf of the Dominion Government.

483. By the Dominion Government ?—Yes ; in December, 1874, I was to have
argued it, had it been practicable to have a meeting of the Arbitrators before I went
on the bench which was in December, 1877.

484. Were you furnished with all the necessary documents ?—1I was furnished with
Mr. Mills work, Judge Ramsay’s report, Mr. Lindsay’s report, and such other evidence
as from time to time Irequired, by the Government. A good many documonts which
Ithought might be necessary, and for which I asked, could not be found ; but all the
evidence attainable here, I think I saw.

By Mr. Trow :
485. Younever completed your researchesin reference to this?—Yes, I did. I was .

prepared to argue the case if the meeting of Arbitrators had been held, but the first
Arbitrators appointed were, Chief Justice Richards and Mr. Wilmot, and a third was
to have been appointed. Chief Justice Richards resigned, Mr. Wilmot died, other
arrangements had {0 be made, and the matter was delayed from time to time. There
wag also some delay on the part of Ontario, then on the part of the Dominion.
When I was retained in 1874, it was understood the Arbitrators were to meet in
March following.

486. You never appeared before the Arbitrators ?—No, because they never had a
meeting until after I was appointed to the bench.

487. Did you give all LEe information you had to any of those who did appear
before the Arbitrators 2—Well, I met Mr. McMahon, who succeeded me as counsel for
the Dominion, and had a long conversation with him one night. I gave him an epitome
of my views. He asked me if I would dictate it to a short-hand reporter. I did so
subsequently. The statement was an imperfect one given late at night after my
judicial duties were ever for the day. I have it here. It would, of course, require
revision and a good deal would have to be added, owing to new contentions which
have arisen, and changes which have taken place.

By Mr. Ross:
488. You would consider this tolerably near your opinion ?—It is just g eneral in-

structions to a new Counsel in order to put him on the track of what the contention was.
T also gave him references to various books where he would find the law on the
subject, bearing on the different points in dispute.

By Mr. Trow :
489-490. Would it not be better for Judge Armour to give his views in a concise

manner before the Committee prior to any member of the Committeo questioning
him on the subject.  Mr. Justice Armour :—Perhaps I may as well read my state-

ment :—

STATEMENT BY MR. JUSTICE ARMOUR ON THE QUESTION OF THR BOUNDARY BETWEEN
ONTARIO AND THE DOMINION.

In my view the boundary of Ontario is to be one of these three, namely :—
1st. The height of land which goes all round both north and west, and forms &

northern and western boundary.
126



43 Victoria. Appendix (No. 1. A. 1880

2nd. The height of land where it is intersected by a line drawn due north from
the junction of the Ohio and Mississippi.

3rd. Where such a line would strike the 49th degree of north latitude.

These different boundaries are to be determined : First, by consideration of the
Charter granted to the Hudson’s Bay Company and of the construction of that
Charter, and of the International Law of the date of that Charter, viewed as applicable
to the Charter ; next, by the Treaty of Utrecht; next, by the Quebec Act of 1774;
and lastly, by the Rupert’s Land Act of 1869.

Whatever England had on Hudson’s Bay she intended to grant to the Hudson’s
Bay Company; and by the constraction of the Charter, as viewed at that time, she
purported to convey to them, not only the coasts and straits, but the rivers, which,
according to the view of International Law held at that time, would convey all the
lands drained by those rivers. Thus, the intention in granting the Charter was to
grant all the lands drained by streams flowing into Hudson’s Bay ; in effect, making
the southern boundary of the grant to the Hudson’s Bay Company the height of land.
England was the first discoverer of the Hudson’s Bay; and as between her and
France, she was clearly entitled by discovery to the Hudson’s Bay. No French ship,
from the time of the discovery of Hudson’s Bay, had ever entered Hudson’s Straits
for more than seventy years after its discovery. It is said that one Jeau Bourdon,
in 1656, entered Hudson’s Straits; but this is shown to be untrue by the Relations of
the Jesuits, which speaks of 'his ship returning, having gone as high at the 55th
parallel, I think. The Jesuits would bave known if Jean Bourdon had entered the
Straits of Hudson, and would have mentioned it in their relations. On the contrary,
they do not mention it; and it is to be taken from that that the assertion that he
ever entered the Straits is a myth ; because he was of the Province of Quebec, was
a man well known and trusted by the Jesuits, intimate with them, and afterwards
went with Isaac Jogues on an embassy to Governor Dongan of New York. Then
tho Charter was granted in 1670. Up to that time the French had not gone overland
to Hudson’s Bay. The first overland journey was in 1671, undertaken by Albunel
and Simon, who went up the Seguenay to the St. John's, thence to Lake Mistassiné,
and thence by the river flowing from that lake to Hudson’s Bay. In the Jesuit
relation of Albenel he gives an account of his trip, and shows in that that the English
Company were already in possession of the Hudson Bay; having entered it under
their Charter. So that it isclear that no possession had ever been taken by the French
of the Hudson Bay coasts until Albenel assumed to take possession of them in the
name of the King of France in 1671, at which time the Hudson’s Bay Company haa
already under their Charter settled upon the coasts. Now, where a settlement is made
upon a sca coast at the mouth of a river, inthe view of International Law,
the settlers were entitled to claim the land drained by that river. This was the
view the French themselves entertained ; and in that they were willing to allow to
the English colonies of the Atlantic coast, who settled there under Charters, the
right to all the territory drained by the waters flowing into the Atlantic Ocean, but
claimed that the English settlements were bounded on the west by the Alleghan
Range, and that they being the first dicoverers of the Mississippi, were entitled to all
the land drained by the affluents of the Mississippi, from the Alleghany westward,

Shortly after 1670, the fur companies, which in effect governed Canada at that
time, or in which the Government was vested finding that the English Settlers on
Hudsons Bay were drawing trade in that direction determined to expel the English
from Hudson Bay, and from 1683 to 1690 the French had despatched Iberville with
ships to Hudsons Bay to take possession of the Forts held by the English there, and
had sent overland an expedition for the like purpose ; the result of which expeditions
10 the end was that the French became possessed of all the Forts of the Hudson Bay
Company, on Hudson Bay, with one exception.

When the Treaty of Utrecht was consummated in 1713,}it was partof that treaty
that the French should restore to the English all the Huadson’s Bay Territories; and
In the wording of the 10th Article of that Treaty a great deal of discussion arose as
o whether the word “restore” or the word “cede’ should be used ; that is, whether
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the French should restore to Great Britain the Hudson Bay Territories, or whether
she should cede them to Great Britain; Great Britain contending that inasmuch as
she was entitled to them originally and the French had dispossessed her of them,
that the French should restore ; while the French desired to use the word ¢ cede”
ag if the territories had belonged to the French and they were for the first time
ceding them to Great Britain. The word “restore” is used in the 10th Article of
that Treaty ; and it is of importance to examine the original text of the treaty,
which is in Latin. The words used in that article, “spectantibus ad eadem” show
clearly that France was, in fact, to restore to Kngland all the lands looking towards
Hudson’s Bay; in other words, the whole water-shed of thé waters running into
Hudson’s Bay. That article of the Treaty I look upon as being most important in
showing the legal beginning, by agreement, of the boundary between the Hudson’s
Bay Territory and the French settlements; and I know of no-act done by the French,
of no legal taking possession of any terrilory either under treaty or under law, which
would have the effect of in any way derogating from the boundary in etfect ostab-
lished by that article of the Treaty of Utrecht. It is true thatin the negotiation of
that treaty, it was stipulated that Commissioners should be appointed by each gov-
ernment to establish the boundary between the territory of each, but that I take te
mean to define what would be the true boundary according to the interpretation which
1 have already stated the Treaty of Utrecht must be held to bear; that is
making the height of land the boundary between the two territories. This ap-
pears to be so also from the factthat,in 1725, Louis XV. writes to the Governor at
Quebec with reference to a dispute which had arisen about the Post of Temiscaming,
directing that the Post of Temiscaming should consist of that part of the country
drained by tho waters flowing into the River St. Lawrence; showing clearly that,
according to the view the French then held, they were bounded on the north by the
height of land. The Commissioners to be appointed under the Treaty of Utrecht
have never settled the boundary, so far as can be ascertained. But the Hudson Bay
Company, on being asked by the British Government to furnish what they considered
ought to be the boundary between them and the French, furnished a map to the
British Government, claiming that the boundary should commence at Cape Perdrix,
on the Atlantic coast, thence south-westwardly to Lake Mistassiné, thence south-
westwardly to the 49.h parallel, and taence indefinitely along the 49th parallel. It
is said that the French claimed to go two degrees further north than the 49th paral-
lel, but it is manifest, in my view, that this was because they thought the height of
land north of the 49th parallel, and that they were still acquieseing in the view that
the height of land was the boundary between the territories of the respective nations.
The 49th paralled in after years was looked upon by the Americans and by the Eng-
lish themselvs as being the southern boundary of the Hudson Bay Territory; and
we find that, in the discussions which took place in regard to the boundary-line from the
north-west angle of the Lake of the Woods to the Rocky Mountains, the United
States asserting on the one hand, and Great Britain not denying on the other hand,
that the 49th parailel was the boundary between their respective countries because
it was the southern boundary of the Hudson Bay Company Territory. And that mis-
conception always obtained on this side of the Atlantic until the investigations that
took place with regard to the boundary on the west side of the Rocky Mountains
established the fact that the Commissioners appointed by the Treaty of Utrecht
had never settled on the 49th parallel, or on any other line. After the Treaty in
Paris in 1763, when the Canada of the French was ceded to Great Britain, an
Act was passed called the Quebec Act, in the British Parliament, establishing the
Province of Quebec, which included what is now Upper and Lower Canada.
That Act bounded the Province of Quebec on the west by a line drawn due
north from the junction of the Ohio with the Mississippi, and bounded it on the
north by the territory granted to the Hudson’s Bay Company; the British Parlia
ment at that time recognizing the territorial rights of the Hudson’s Bay Company to
the fullest extent granted them by their Charter. Shortly after that there was
lormed, at Montreal, the North-West Compauy, who taking advantage of the know-
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ledge that the French had ohtained of the North-West, and employing French voya-
eurs who had been engaged in the fur trade, went into the western couuntry and
established posts, built forts, &e., as far north as Lake Athabaska, carrying on the
trade by means of interior posts, the Hudson Bay Company baving to that time
carried on the trade by means of posts on the sea-coast, 8o far as we can ascertainm.
The North-West Company were looked upon by the Hudson Bay Company as
intruders, and were intruders; and although it is elaimed that they obtained rights
by possession, whatever rights they so obtained they afterwards transferred to the
Hudson Bay Company when the two Companies were afterwards merged in 1822, 1
think. So that whatever may be claimed by Ontario as being derivable from the
possession of the North-West Company must wholly fail, because the rights of the
North-West Company went to the Hudson Bay Company from the time that the two
companies coalesced in 1822 down to 1857, or about there. No claim was ever made
by the Province of Upper Canada or by the Province of Canada to any part of the
territory north or west of the height of land. In 1812 the Hudson Bay Compuny
granted to the Earl of Selkirk a tract of land bounded on the south by the height of
land between the Mississippi waters and the Red River waters, and extending east-
wardly to the height of land between the waters. flowing into the Hudson Bay and
the waters flowing into the St. Lawrence. The wvalidity of that grant the British
Government in effect recognized by furnishing Lord Selkirk with ordnance stores,
and with soldiers to proteet him in his rights of property. .
The hostility of the North-West Company, however, in the end drove off Lord
Selkirk, and created those bloody feuds between the Hudson Bay Compuny and the
North-West Company, which were only settled by their coalescing. Thus we find
that in 1812 the Hudson Bay Company conceived that their territory was bounded
by the beight of land, and we do not find that Canada, from that time to 1857,
ever claimed to have any intercst there. In 1857 an agitation having been com-
menced in Canada for the purpose of opening up the trade of the North-West, an
attempt was made to have the validity of the Hudson Bay Charter tested. A com-
mittee of the IHouse of Commons investigated the inatter at that time, and at that
committee Canada was represented. The claim that the Hudson Buy then set up was
to the height of land ; the contention of Canada was in effect that the Hudson Bay
Charter was void. The question of submitting the validity of the. charter to the
Privy Council seems to have been abandoned, ceasing to be pressed by the Canadian
Government. In 1869, when the Prince Rupert’s Land Act vas passed, that Act
declared Prince [tupert Land to be all the territory claimed by the Hudson Bay
Company, and provided for Rupert’s Liand coming into the Oonfederation as such.
That was an Act of the Imperial Parliament, passed at the request of the Commons
of Canada, of which Ontario was part, and it may be said in that way {0 have bound
Ontario. Any occupation by the French, after the Treaty of Utreclit, of avy terri-
tory north and west of the height of land, was au cccupation by them as inwruders
only, never legally sanctioned either by treaty or in any other way. It was rot an
occupation by conquest in time of war, but was a possession against the will of a
friendly power then claiming to hold the territory in question, and I sce nothing in
the ovcupation by the French for the purposes of the fur trade of any part of that
territory, inasmuch as that occupation was only intrusion, to give the French any
territorial right beyond that limit, the height of land. After the French, the oceu-
pations by the North-West Company, by Lord Selkirk and by the Hudson Bay Com-
Pany, these three must be looked upon as the occupation of the Hudson Bay Com-
bany. Lord Selkirk’s occupation was under the Hudson Bay Company; the ocecu-
Pation of the North-West Company was adverse to the Hudson Bay Compary, their
rights were afterwards merged in the latter company. We find that this occupation
by the Hudson Bay Company continued from the time of the Treaty of Paris, without.
question, down to 1857, and from that time down to the passage of the Rapert’s Land
Act, During all the time from the Treaty of Paris down to 185%, or shortly before
that, no claim whatever is made by Canada to any part of the territory north or
Wwest of & height of land, so that not c;;l’y the Charter of the Hudson Bay Company,
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but their possession under it, and the acquiescence, not only of the Home Govern-
ment, but also of the Canadian Government in their possession, establish clearly
their right to all that territory beyond the height of land.

The claim of Ontario to go beyond the height of land is founded on a number of
eircumstances which, in my opinion, establish no legal right. They elaim that
Vaudreuil, on his capitulation, ceded to General Amherst all of what was known by
the name of Canada; and that inasmuch as all the French territory east of Louisiana
and north of the lakes was called Canada, therefore, by the terms of that capitulation,
the French gave to the English what was west of the height of land—a territory
which the French never had any legalright to, and which the English never accepted
ag derogating from the territorial rights of the Hudson’s Bay Company. Again,
stress is laid npon the proclamations issued by the Government; Lut I do not appre-
hend that any Eroclamation could have the effect of depriving the Hudson’s Bay
Company of what had been granted to them by Charter, that grant having been ac-
quiesced in by the British Government. Commissions granted to Governors of Canada
have also been called in to aid the contention that Ontario extends beyond the height
of land ; one Commission giving a Governor authority to the Mississippi, another
Commission giving another Governor authority to the shore of Hudson Bay. These
Commissions, being mere instructions to the Governors, could have no effect what-
ever in aitering territorial boundaries. The Commission to Governor Andross of
Connecticut gave him authority to the South Sea. It is only necessary to state this
to show the absurdity of any territorial right being acquired by any such means.

Ia the arrangements made with the Hudson’s Bay Company for the transfer of
territory, the Government directly recognized their right down to the height of land,
by allowing them to retain lines of posts all along the height of land; recognizing
clearly enough their territorial rights apart altogether from the Rupert Land Act,
which, to my mind, puts an end to the whole case.

The maps of those early times are of no use.

This ir an imperfect outline of the general view I have formed in regard to the
boundary question. It will enable Mr. MacMahon to direct his attention to those
points which in my jodgment lie at the foundation of the question. This is for his
private use only; and I shall be happy at any future period to converse with him on
the subject and give him any farthor information I may be able to afford.

ToronTo, February 23rd, 1878.

That, as you see, was just a general statement delivered by me, viva voce, at the time
I was appointed Judge.

By the Chairman :

491. You are still of the opinion expressed in this document ?~—Yes ; I am still of
the opinion that the height of land is the boundary.

By Mr. Robinson ;
492. On the north as well as the west?—Yes; on the north as wellas on the west.
I refer to the Quebec Act for the reason, it speaks of a line drawn northward, and
northward means due north if there is nothing to qualify it in the context. Myown
view is, that northward was applicable to the territory, and not to a boundary line;
that is, that northward wus intended to express that the territory then to be erected
into the Province of Quebee was to be extended northward to the southern boundary
of Hudson’s Bay Territory. Thavis my view. Of course there is legal authority
wgainst that in the judgment which has been given.
By Mr. Boss :
493, 1 understand you to say the term “ northward” does not mean a meridional
line rorth ?=—That is my view.
Ly Mr. Weldon :
40 With regard to the line hotween Hudson’s Bay and Ontario ?—I hold the
heis:t of "and must be unquestionably the irue boundary, unless Ontario sought to
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‘have it the 49th parallel, which, of course,would hurt Ontario at one point and give
her territory at another,
By Mr. Trow :

495. Was not the {reaty intended to include the French settlements west of the
-due north line ?—I have no doubt it wus intended the French should give up all their
oceupation of the country.

496. You are aware there were several settlements west of the due north line 7—
Yes, there were what were called “ forts,” by the French and by the Hudson’s Bay Co. ;
but the meaning of the word ¢ forts” must be looked at in the light of the kind of estab-
lishments they were. They commenced with wigwams. They had posts at Kam-
inistiquia, also at Liake Winnipeg; in fact as high up as the Suskatchewan. Fort
Jonquiere, on the forks of the Saskatchewan, was the farthest that the French had.
In my view, as soon as Great Britain got the whole of the couuntry back again, she,
in fuct, implemented her grant to the Hudson’s Bay Co.; because, in the passing
of the Quebec Act, in 1774, she bounds the Province of Quebec on the north by the
{erritory granted to the Merchant Adventurers, not by the territory they then
held, but by the territory granted, which was a clear recognition of the validity of
their grant; and I do not know that the validity of their grant has ever been
seriously questioned, except with regard to the monopoly in trade. I do not think
it was ever questioned with regard to territorial rights.

By Mr. Weldon :

497, Had the French, prior to the Treaty of Ryswick or Utrecht, posts as far as
the Albany River ?—Yes; they had captured posts on the Hudson’s Bay from the
Hudson’s Bay Company, and having taken possession by conquest of parts of the
coast on Hudeon’s Bay had established posts of their own there,

498. The Treaty of Ryswick was sixteen years betore the Treaty of Utrecht ?—
Yes, in 1697. The Frepch had posts before the Treaty of Utrecht., They had
possession of the whole of Hudson Bay, except Fort Albany, I think. There
is a good deal said about the fact of the French possession. Mr. Lindsay
argues from the use of the word “restore ” in the Treaty of Utrecht that the French
were only giving back what they had taken from the Hudson’s Bay Company—that
they could not restore what they had not taken, and that the Treaty must be con-
strued as limited to what they had taken. Iis error arises from a misconception of
the meaning of the verb ‘ restituo ” used in the Treaty, which is there used in its
literal sense ¢ to establish one in his former position,” and is not properly translated
by the word “ restore,” as used by us in the sense of ““ to give back ” the latin verb
for which would be “reddo” and not “restituo.” There was a precise and more
defined object in the use of the verb “restituo” instead of “cedo.” The French
said: “We shall cede it to you.” The English said: “No, you shall restore
it,” and that involved the controversy as to who originally owned tbe country.
Great importance was attached to the word, because in the event of a future war
between Great Britain and France, should the fate of arms go against the English,
the French would have said : Yon must restore what we before ceded to you.

By Mr. Weldon :
499. According to the Treaty of Ryswick it was only meant to restore the forts,

&c. 21 do not think that Treaty really touches the question at all. I think very
little was done under it ; the state of war continued up to the Treaty of Utrecht.

By Mr. Ross:

500. You said that you based the claim of the Iludson Bay Company to the territory
north of the height of land on prior discovery by the English ?—Yes, on the coast.

501. Youare aware the French made frequent voyages into that country, and had
mude prior settlements even up to the coast of Iudson's Bay. Did they not go
north from Montreal ?—TI think there is no authority whatever for saying that any
white man ever crossed the height of land before the date of the Hudson Bay Com-
vany’s Charter.

302, Were there not some voyages made from Frunce direct 7—I think not.

1—93
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503. I notice Mr. Mills says that the French posts on the Bay dated from 1656.
The English did not go there till 11 years later 7—That is the voyage of Jean
Bourdon, and, as I have mentioned, he only went to 55° north latitude. The rela-
tions of the Jesuits, on page 9, 1637, speak of him as Engenieur en Chef et procurer of
New France. On page 9, of the relations, 1658, it is stated that on the 11th _lugust
there appeared the barque of Mr. Bourdon, with which he descended the great river
Cote de Nurd, up to55°, where he encountered a large bank of ice. At all events.
that shows he did not go further than the 55th degree, as the Jesuits would have
likely stated the highest degree of latitude to which he went. Being a well-known
and eminent man in the Province, they would not have been inclined to belittle his
services. '

By Mr. Trow:

504. Can you cite any eases where, in the interpretation of treaties,a discoverer
of a coast held claim to the water-shed ?—I1f you will send for the first volume of
Phillimore’s International Law, I will refer to it. It was the constant pretension of
the English colonists on the coast of the Atlantic, who all bad charters such as
this, that their charters extended to the South Sea, but the French, on the other
hand, contended the contrary, and held that the Knglish colonists should not go
beyond the height of land ; that the French, as discoverers of the Mississippi, were
entitled to all the lands drained by that river and its confluents, That was ‘the con-
tention between the French and the English at the particular time the Treaty of
Utrecht was made.

By Mr. Trow :

505. In the event of their not getting occupation or making settlements, how
would the case stand ?—It was looked upon in the view of the necessary protection of”
the Colony; and the natural boundary, which was the height of land, was the
natural defence of the territories against invasion.

By Mr. Weldon :

506. Did the English maintain that doctrine >—No; they contended for a wider
doctrine. The other was the French contention. After the Treaty of Utrecht, the
settlement of what was the boundary at Lake Temiscaming, which was really the
most accessable point from Canada to Hudson’s Bay, showed that the French were
willing to accede that the Hudson’s Bay Territory extended to the height of land.

By Mr. Ross :

507. Mr. Mills, in his report, cites a number of voyages made to Hudson’s Bay
from Qucbec; Bourdon’s in 1656, and Dablon’s voyage ?—Dablon never went beyond
Rekouba, a tributary of Lake St. John. He never got over the height of land.

508. Then, where was Sieur de la Cauvhure, in 1663 ?° Mr. Millssays: ¢ He pro-
cecded overland, with five men, to Hudson’s Bay, possession whereof he took in the
King's naine, noted the latitude, and deposited, at the foot of a large tree, His
Majesty’s arms, engraved and laid between two sheets of lead, the whole being
covered with some bark of trees.”—I don’t think that is authoritative. 1 investi-
gated that claim myself, and concluded there wus no jevidence that any one had
crossed the height of Jand until Albanal went over in 1671; that is two years
after the settlement at Rupert’s House.

By Mr. Weldon :

509. Then, as I understand, this clause in the Hudson Bay Company’s charter, in
your ides, is that there was no subjects of any Christian prince beyond the height of
land ?—Yes.

By Mr. Ross :

510. You are acquainted with Duquetand L’Anglois voyage in 1663, when they
renewed the act of taking possession by setting up His Majesty’s arms there a second
time. This is proved by the arrét of the Soverign Council of Quebec, by the orders
in writing of Messrs. d’Argenson and d’Avangour, which is to be found in the New
York Historical Collection, volume 9, pages 203, 204 and 205?—I do mnot consider
this authentic. 133
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511. In 1667, Raddison and DesGrossilliers traversed the country from the St.
Lawrence to the upper lakes and thence to the Bay, crossing from Lake Superior.—
I do not think there is any proof that Raddison and DesGrosilliers ever went beyond
the height of iand at all. They went up to Lake Supcrior, and heard from the
Indians there was a large bay to the north. Then they went to England, and induced
the Engtlish to go to Hudson’s Bay. But, as fur as thut is concerned, it was all done
away with by the Treaty of Utrecht.

512. But if we get the abandonment of the claim to pre-occupation by the English,
I think it will change the arrangement a little. It is an important point in the
investigation to prove the pre-occupation by the French ?2—A good deal of that is
taken from statements made after the claims to the country came into dispute.

513. Well, they are historical ?—With regard to DesGrossiliiers and Radiston it
is said they went to Liake Winnipeg and heard from the Indians there of the Hud-
son’s Bay. I don’t believe they ever went to the Bay., Jeremy was in possession
of Fort Bourbon in 1714, when it was delivered over to the British authorities, and
in a book which he wrote he attempts to describe the geography of the Nelson
River and of that country, showing that he knew nothing whatever about the
waters, their course, or the size of the lakes. Now, as to the territorial question,
Phillimore’s International Law, volume I, page 277, says:—“In the negotiations
“hetween Spain and the United States of America respecting the western boundary
‘of Louisana, the latter country laid down with accuracy and clearness certain
“propositions of law upon this subject, and which fortify the opinion advancel in
“the foregoing paragraphs. ‘¢ The principles’ (America said on this occasion)
“‘which are applicable to the case, are such as are dictated by reason, and have been
“*adopted in practice by European Powers in the discoveries and acquisitions which
“‘they have respectively made in the New Worid. They are few, simple, intelli-
“‘gible, and, at the same time, founded in strict justice. The first of these is, that
“‘when any European nation takes possession of any extent of sea coast, that posses-
“‘sion is understood as extending into the interior country, to the sources of the rivers
“‘emptying within that coast, to all their branches, and the country they cover, and
““to give it a right, in exclusion of all other nations, to the same. It is evident
“‘that some rule or principle must govern the rights of European Powers in regard
“‘to each other in all such cases, and it is certain that none can be adopted in those
“‘to which-it applies more reasonable or just than the present one. Many weighty
“‘considerations show the propriety of it. Nature seems to have destined a range
““of territory so described for the same society, to have connected its several parts
“‘together by the ties of a common interest, and to have detached them from others.
“¢If this principal is departed from, it must be by attaching to such discovery and
“ ¢ possession a more enlarged or contracted scope of acquisition, but a slight atten-
“‘tion to the subject will demonstrate the absurdity of either. The latter would be
““to restrict the rights of an European Power, who discovered and took possession
““of a new eountry, to the spot on which its troops and settlements rvested, a doe-
““trine which has been totally disclaimed by all the powers who made discoveries
“‘“and acquired possessions in America.’ ”

By Mr. Trow:

514. Can you cite any case where prior occupation of the interior would disallow
or annul the coast discovery ?—I have mnever seen any such case. That is an
occupation from the rear, you may say.

Yes; from the rear. It might be an extent of country covering hundreds of
miles. >—This is a large territory, and the Hudsor’s Bay grant astonishes one by the
great extent of it, but one must recollect that the Bay itself is 1,600 miles in width.

By Mr Ross:

515. But that charter did not cover any land occupied by any other Christian
Prince? —There was no land there, at that time, occupied by any Christian Prince.

516. The fact of settlement by the French from the south to any extent wouald
preclude England from any claim to the territory which the French occupied ?—I, do
mot think it can be shown that there was any scttlement or posscssion by any other
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<Christian power ; that is, that no discoverer from Canada ever settled across the
height of land until Albanal went in 1671. He was the first man who went across,
and that occurred one year after the granting of the charter, and two years after the-
settiement.

By Mr. Weldon :

517. Did he establish posts on the Albany River ?—He established no posts, but
went over as a discoverer, taking possession of the country in the King’s name.

By the Chairman :

518. Suppusing the French had occupied the country, and were there before the
Treaty of Utrecht, that Treaty would settle all that matter >—That is my view. The
Treaty of Utrecht was drawn in Latin because, no doubt, Latin is a more mathematical
language than English. The Treaty of Utrecht says:—* The said most Christian
“king will restore to the Kingdom and Queen of Great Britain, in full right to be
“ possessed for ever, the Bay and Strait of Hudson, together with all lands, seas,
“ maritime coasts, rivers and places in the said Bay and Straits situate; no places,
*“ whether of land or sea, looking towards the same, being excepted, which are now
« possessed by the subjects of France.” The expression is “ spectantibus ad eadem,'”
looking in the same direction.

By Mr. Trow :

519. Juv is a very peculiar boundary because it overlaps >—Well, ad eadem is
“Jook towards, the rivers, and anytbingthat looks towards the rivers, must be land
drained by the rivers,

By Mr. Weldon :

520. The Treaty says, “no tracts of land or of sea being excepted which are at
“ present possessed by the subjects of France.” Wouid that not refer to the previous
langnage u=ed in the Treaty that it was * lands,seas, rivers and places connected with
¢ the Bay of Hudron ?”—1I do not think s0. It says, “ you will re-establish us in our
“ posse-sion of Hudson’s Bay, not excepting anything you may be in possession of.”
You will give us back everything.

By Mr. Ross :

521. You will remem ber that, in 1628,the English, under Kirk, captured Canada,
and by the Treaty of St. Germain-en-Laye, it was agreed that the King of Great
Britain would give up and restore all the places occupied in New France, Acadia
and Canada by the subjects of the King of Great Britain. That whole argument is
based upon the assumption that New Irance, under Louis XIII, included the whole
country around Hudson’s Bay. Does it not appear by that that France considered
she owned the country around Hudson’s Bay ?7—XNo ; although the French said it was
anciently discovered by them, I do not think there is any proof of that.

522. But here we have two antagonistic claims: the Hudson’s Bay Company
making their claim by the charter of 1670 and tho charter of Louis XIII, anterior to
that in 1626, granting the country to the Frozen Ocean ?—I think one of the Popes
dividcd the world between two kings to govern, the one one-balf and the other the
other half, but I caunot see that the division carried much with it, except, perhaps,
sentiment,

523. Then the argument will all come back to the matter of prior discovery ?—
Prior discovery and settlement. 7here is this to be said regarding the grant to the
Hudson’s Bay Company : Great Britain, neither by Ler Executive nor by her Parlia-
ment, has over derogated from that grant; but, on the contrary, always supported
and maintaired it. After the Treaty of Paris, when the posts were given up, Great
Britain did not say to the Hudson’s Bay Company, “ We have taken possession of
“this country, and you must be confined to what you actnally settled upon ;” but, in
passing the Act of 1774, expressly bounded it by the territories granted.

By the Chairman :

524. There is not & single instance of the Imperial Government having declined to
acknowledge the Hudson’s Bay Company’s claim ?—They never professed to own
anything on the Bay and Straits of Hudson, except what they had granted; and so
strict were they not to interfere with the charter of the Hudson’s Bay Company that
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they refused to grant a charter to a rival company. In 1749 & man namad Dobbs,
who was anxious for a charter, applied for it, but they would nov grant 1t, althoush
Dobbs was willing to take it subject to the Hudson’s Bay Company's rights. They
would not grant it for fear that it would create difficulties between the ILudaon’s Bay
Company and Dobbs’ company.

By Mr. Ross :

525. Are you aware that, previous to the Treuty of Utrect, the Hudson’s Bay
Company were prepared to surrender their rights 7—I fancy they jwere willing just
then to put up with whut they coald get. They wore fighting for existence, and
Great Britain, with war at home and war in Europe, was not likely to put focth any
great etfort to save an outlying place not of much use to the Empire.

52u. Yet, if the Hudson’s Bay Company thought they had a good right to the
territory they would not have been very willing to surrender it. Does not the fact
that they were willing to survender militate against their claim ?—That would
depend upon circumstances. If you and [ had a law suit about a piece of land to
which T was positive I had a just claim of ownership, yet being aware that it would
be very difficult, or, perhaps impossible, to oust you from possession, I might be
willing to compromise and take half the land.

By Mr. Trow :

527. Do you think the Hudson’s Bay Company had any right to the soit ?—It is

my view that they had a proprietary right.
By Mr. Brecken :

528. That would depend upon the wording of the Charter 2-—Yes, but the Charter

is as wide as it possibly can be.
By Mr Ross :

529. 1t is a conveniently wide Charter to have any amouat of litigation upon ? —
I think their keeping the North-West Company out depended on their success of
their territorial rights granted, and they probably would have brought action for
trespass against the North-West Company, and an action for trespuss in a tract of
country like that would not avail much. Their object was to have their Charter
established as to the monopoly of trade.

By Mr Brecken -

530. The question of possession pedis would be dificalt to establish ?-=There was

no question of possession pedis, they travelled in canoes generally.
By Mr. Weldon :

531. By the Treaty of Neutrality in 1686 it was agreed that the szid Kings shall
have and hold the domains, rights and pre-eminences in the seas, strait< and other
waters of America, in the same extent which of right belongs to them. and in the
same way they enjoy them at present. Now, at that time did not the Frunch hold
the forts on the Albany River ?—Yes; some of the forts, at all events on Hulson's
Bay, and the Hudson’s Bay Company complained very bitterly about the Treaty of
Ryswick.

532. I refer to the Treaty of Neutrality of 1636, eleven years before the Treaty of
Ryswick. The Froench had posts established as far as the Albany River ?2—They cer-
tainly had on Hudson’s Bay. '

533. And those forts were restored to them after the Treaty of Ryswick ?-—I
doubt if there was any restoration. I think they were held by might until the I'reaty
of Utrecht.

534, The language of the Treaty of TJtrecht is peculiar. [t says: “The said most
*Christian King shall restore 1o the kingdom and Queen of Great Britain, to be pos-
“sessed in full right forever, the Bay and Straits of Hudson, together with all lands,
“seas, sea coasts, rivers and places situate in thesaid Bay and Straits and which belong
“thereunto, no tracts of land or of sea being excepted which are at present possessed
“by the subjects of France.” The whole of that section 10 appears to apply to the
Hudson Bay Territory ? ~Everything.

. 935. In a direct line >—Everything looking in that direction. It means they shall
8ive up everything that is there included.
135



43 Victoria. Appendix (No. 1.) A 1880

By Mr. Breckin :

536. 1t France possessed anything on the other side of the Huldson Bay Territory,
it was all to go.

By Mr. Weldon :

537, The context of that 11th section is entirely confined to territory with regard
to Hudson’s Buy and Straits. « No tracts of land or of sea being excepted which are
“¢ at present possessed by the subjects of France.” Now, I take it, the exception must
be governed by the prineipal object which was to restore the Bay and Straits of Hud-
son, together with lands, ete., situate in the sald Bay and Straits. This is further
shown by the condition subsequently about delivering up the fortresses. « Tt is,
“ however, provided that it may be entirely free for the company of Quebec and all
‘“ other, the subjects of the most Christian King, whatsoever, to go by land or by sea
“whither soever they please, out of the lands of the said Bay, together with all their
“ goods, merchundizes, arms and effects, of what natuve or condition of things soever,”’
except such things as are above referred to in this article ?—That is not a correct
translation.

538. As the clause provides'it shall be free for the Company of Quebec to go
wherever they please, out of the lands of the Bay, shows they must have had lands
on the Bay ?—They had Fort Bourbon on the Nelson River.

539. Then, they agreed the limits would be fixed between the said Bay of Hudson
and the places appertaining to the ¥rench; which limits both the British and French
subjects shall be wholly forbid to pass over. This was never done ?—It is a singular
thing that it was the idea prevailing on this continent, because, in the discussion
with respect to the treaty, which was afterwards the Treaty of 1842, between Great
Britain and the United States, fixing the boundary from the Liake of the Woods west
to the Rocky Mountains, the American Minister at the Court of St. James asserted, in
diplomatic correspondence, that the southern limit of Hudson’s Bay Company’s terri-
tory is the 49th parallel, and that Louisiana extends up to the limits of the Hudson’s
Bay Company’s territory, and, therefore, that is the boundary between the United
States and the British possessions.  Subsequently, we find Mr. Madison writing to
Mr. Livingstone with regard to the boundaries of Louisiana, which the United States
had purchased from Spain. In their correspondence with the Spanish Court we find
them asserting the same thing, namely, that the 49th parallel was the southern
bouudary of the Iudson’s Bay territory. I thought Ontario would say:—You, the
Hudson’s Bzy Company, claimed the 49th parallel as being the southern limit to your
possessions when Great Britain was treating with the French for the settlement of
the exact boundary, and inasmuch as you claimed that, you should be bound by that.
That is one view.

By Mr. Ross :

340. That would simply mean the northern boundary of Ontario would be the
49th parallel 7—Yes.

541. It wasintended to be more than that ?—If the claim is to the height of land it
would not be more as regards territory.

By Mr. Weldon :

542. The opinion given by Lord Westbury and Sir Henry G. Keating on this is :
“To these elements of consideration upon this question must be added the enquiry
¢ (as suggested by the fcllowing words of the Charter, viz: ‘Not possessed by the sub-
‘¢ jects 0. any other Christian Prince or State’) whether at the time of the Charter,
“any pavt of the territory now claimed by the Hudson’s Bay Company could have
“been rightfully claimed by the French as falling within the boundaries of Canada or
“ Nouvelle, France, and also the effects of the Acts of Parliament passed in 1774 and
“ 1791 ?”—When France settled on the banks of the St. Lawrence, she was antitled to
all the lands drained by rivers flowing into the St. Lawrence. Consequently
France, as limited by discovery, would only go to the height of land. If you apply
the same rule to each, you put the boundary at the height of land. Then, France,
could not, by reason of any discovery of lands on the St. Lawrence, claim lands north
of the height of land.

136



48 Victoria. Appendix (No. 1)) ~ A. 1880

By Mr. Ross:

543. Ouly, if it eould be proved she hal actuully scttled there ?

54t The Chairman :—The Treaty of Utrecht settles all that.

545. Witness :—What I look at is this: From the Treaty of Utrecht, down to the
time the Rupert's Land Act was passed, Great Britain never claimed a right to detract
from the Hudson’s Bay Company’s Charter, or from what the Hudson’s Bay Compan
said they owned. Great Britian never claimed to have anything at Hudson's Bay
outside of what was granted to the Hudson’s Bay Company. After the Treaty of
Utrecht, she asked the Hudson’s Buy Company where their boundary was to be
found, treating that country as having been properly granted to that Company.

By Mr. Ross:

546. From the establishmentof the Government in Canada by the Treaty of Paris
in 1763, Canada was described by a line drawn from the Bay of Chaleurs, running
north until it strikes the St. Lawrence ?—That was merely establishing a Govern-
ment for Quebec in 1763.

547. The Chairman :—Which was first enlarged by the Quebec Act,

548. Mr Ross:—And divided by the Constitutional Act of 1791. Then by the
Constitutional Act of 1791, and by proclamation the rest of what was Canada became
Upper Cunada.

519, Witness:—I do not think that atfected in any way the Charter of the Hud-
son’s Bay Company. The proclamation was for the purpose of dividing Quebec into
two separate Provinces, for the purposes of civil government. There wus no intention
to derogate from the grant of the IHudsou’s Bay Company at all; and although in
the boundary description it is said up to Lake Temiscaming, and then due nopth to
the boundary line of Hudson’s Bay, I think what was meant was clearly to the
boundary line of the territory granted the Hudson’s Bay Company.

550. But in snbsequent commissions, the words are not to boundary of Hudson’s
Bay, but to the shore of Hudson's Bay ?—You can understand easily how that
occurred. I understand the Duke of Argyll, who was over here, thought the St.
Lawrence rose in the Rocky Mountains.  You can understand, therefore, how readily
4 mistake could be made by a person altogether unacquainted with the.country. If
you were copying a commission to Lord Elgin (and it was then the change was
made, using the word “shore’) and you came to the words “ north to the boundary
line of Hudson’s Bay,” you would say: what an absard definition thisis, the boundary
line of a bay must be a shore; and you would write the word * shore.”

551. If I intended to draw up a commission, I would put in the word territory 2—
Yes; you would if you wanted to be exact. But they were dividing the Province of
Quebec. They were not sitting down to do an act to interfere with the Hudson’s
Buy Company. How did that did alter the boundary ? I will take an illustration:
Supposing we petitioned the Lieutenant-Governor in Council todivide the town of St,
Mary's into wards, and a proclamation was issued dividing it into wards, cou d it be
said to take away the lands granted to any gentleman holding lands in that town ?
It certainly would not, and neither could it be said that the Act dividing the Province
of Qiebec took away territory sranted to the Hudson’s Bay Company. One would
be ¢q ually as absard as the other.,

5532, Yes, so far as that is concerned ; bui the contention is that the land was not
teded to Hudson's Bay Company, but by the Treaty of Utrecht it was ceded to Great

ritain ?—So it was, and Great Britain might have said: This has been ceded to us,
aud now your rights ave done away with; and consequently, now that we have got
back the land, we are not going to fulfil our grant to you, Bat the contrary appears,
Canse the Imperial Government has always recognised the grant to the Hudson's
ay Company. :

553. Mr. Brecken : - Speaking of tha ignorance of English statesmen, old Tord
Bftthm-st asked the question: What description of timber is grown on the banks of
Newfoundlsnd ?

; 554. VWitness:—There was a Statute of 18 Gorge IL., chapter 17, offering £20,000
for the discovery of a north-west passage. In that Statute, so particular was Parliament
13
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about the rights of the Company, that it provided no interference should be had with.
the privileges of the Hudson Bay Company. Then the Act of 2nd William and Mary,
sonfirming the Charter, although limited to seven years, yet was a distinct parlia.
mentary confirmation of the Charter so long as it lasted. When the Act expired, the
Company had still the Charter to fall back on; but the Parliament of Great Britain
has chosen to confirm that Charter, and confirm itin words, which would entitle the
Company to go to the height of land.

By Mr. Weldon :
585. The effect of that is merely a Parliamentary recognition of the Charter ?-=—
I% 18 a confirmation of it.

By Mr. Ross:

556. Whatever meaning the Charter bore originally would remain; except it
would have additional force from an Act of Parliament. Then there was the Act 4th
‘William and Mary, Chapter 15, which provided for a tax on Hudson Bay Company
ghares, thus recognising the legality of the Charter as granted by the Crown.

By Mr. Weldon :
657. 1t would seem that Sir Henry Keating adopted the view that the Crown
eould not undertake to attack the validity of the Charter now?

By Mr. Ross :

558. How would youa explain this ? A difficulty occurred the other day in the
examination. In the Treaty of Versailles, the Hudson Bay Company’s territory is
described as bounded by a line running north to the Lake of the Woods ?—That is
in the commission to Sir Guy Carleton, 1786.

559. After describing the line running through Lake Superior, northward of the
Isles Royal and Phillipeaux to the Long Lake, the commission says: Thence through
the middle of said Long Take, and the water communication between it and the Lake
of the Woods, to the said Lake of the Woods, thence through the said lakes to the
most north-western point thereof, and from thence, on a due west course, to the River
Mississippi, and northward to the southern boundury of the territory granted to the
Merchants Adventurers of England trading to Hudson’s Bay ?—1 will explain that.
According to the Quebec Act, northward means an extension from the south of the
territories 10 the north. At that particular point there would be nothing ; it would
be length without breadth.

560. We come to a point west of the Lake of the Woods and go northward from
“that to Hudson’s Bay ?-—Not only from that, but from the whole line to the east.

561, That would throw the Hudson Bay Company’s territory north ot the Lake
of the Woods ? - Yes, because the United Stutes had taken in all south of the Lake of
the Woods. The United States having taken it, that was the boundary line between
the two countries, so that the boundary line between the two countries is fixed in the
Quebec Act, and was followed in that commission to Sir Guy Carleton, with the dif
ference, it says, westward to the banks of the Mississippi, and northward along the
banks of the Mississippi to the southerly boundary of the territory granted to the
Hudson Bay Company. In the Quebec Act it is said, northward to the territory
granted to the Hudson's Bay Company, leaving out “along the banks of the Missis-
sippi.” 1 would give both the same interpretation; it works both ways. Those
who say nortkward is not a due north line, when they come to advocate the Outario
view, say that does not apply, because it you jgo northward you woull not touch
Hudson Bay.

By Mr. Ross ; ,

562. The words are “ northward from the confluence of the Ohio and Mississippi-
Must you not go a good deal north before you reach the country of the Hudson Bay
Company ?

563. Mr. Weldon :—You go northward along the banks of the Mississippi ?

564. Witness .—I think that “northward ” was just a general description thut the
territory extended northward to the Hudson’s Bay territory.
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By Mr. Ross :

565, It said northward from the confluence of the Ohio and Mississippi to the:
southern boundary of the territory of the Merchants Adventurers. Must yoa go
north along the banks of the Mississippi a good distance before you come to that
southern boundary. Here we go due west to the Lake of the Woods, and then we
say northward from that point to southern boundary of the territory of the Hudson
Bay Company. Does it not mean you go northward some distance ? —Not necessarily.
1don’t think so; the distance might be a foot, 10 miles or 1,000 miles.

566. It comes in here for the first time ?—Sir Guy Carleton, in that commission,
was following what dezcription they had in the office.

By Mr. Weldon :

567. T understand you to say that the territory of the Hudson’s Bay Company

came down to 49th parallel ?—Yes.
By the Charrman :

568. 1t has been contended that the object of the Quebec Act was to embrace in
the tervitory west of the division line the whole of the country known as Canada.
Since that contention was put forward, we have discovered documents of some im-

ortance. Of course, you know the first commission, after the Act of 1791, to

ord Dorchester, simply refers to the division of the Province of Quebec into Upper
and Lower Canada. [t does not add to or take from either ?~~No; it does not pro-
fess to.

569. Now we have discovered a document not hitherto brought to light, being no
less than His Majesty’s instructions to his Excellency Lord Dorchester, dated at St.
James, 16th Sept., 1791, which contain the following: ¢« With these our instructions
“yon will rec.ive our commission under our Great Seal of Great Britain, conatituting
“yorour Captain-General and Governor-in-Chief in aud over our Provinues of Upper
“and Liower Canada, BOUNDED, AS IN OUR SAID COMMISSION IS PARTICULARLY EXPRESSED.”
The same instroctions go on to say: “And YoU ARE, WITH ALL DUE SOLEMNITY,
“ BEFORE THE MEMBERS OF OUR EXECUTIVE COUNCIL, T0O CAUSE OUR SAID COMMISSION
10 BE READ AND PUBLISHED.,” Now, here is the description which was to be pro-
claimed. On the 18th Nov., about the time those instructions should have reached
Quebec, General Clarke issued a proclamation in which he recited the Order in
Council distinctly enoush as regards the intention to divide the Province into two,
but ended by saying : *to the utmost bounds of the country known as Canala,” an
expression in no way anthorized by the Order in Couneil or his instruvtions.  Could
that proctamation ke precedence of the Aet anl the King's instructions ?—1I should
BAY et unijess au%{iriscd. It was withont anthority at all.

370. We havefiiscovered another documcent, dated 22nd December, 1774, the same
year in which the Qucbec Act was passed. It has been centended tha: the Quebee
Act was intended to cover the whole country, while these instructions refer to other
countries und dependencies which he was to govern besides those covered by the
Quebec Act, It says, instractions to our trusty and well-beloved Gay Carleton, Bsq.,
our Captain-General and Governor-in-Chief in and over our Province of (Quebec, in
America, and of all our territories dependent thercon. Then he has instructions to
provide, among other things, a way of governing the “interior countries” and
regulating the “ peltry trade.” He has to “protect the fisheries of the Gulf of St.

awrence” down to Labrador. Again, he is charged with the care of inferior
localities with limited jurisdiction in eriminal and civil matters, such as ¢ the Illinois
Country.” Then the instructions go further and refer to places where it may be
Decessary to make provision for maintaining law and order, evidently referring to
Countries outside the Province of Quebce, as constituted by the Act of 1774 ?—That
Mmeans countries without civil government, I suppose.

571. There is a judicial decision as to the meaning of the word northward in the
Quebec Act. The decision was that northward evidentl y meant due north ?>—That i3
In the Reinhardt case. No doubt about it, it is a clear decision, and were T deciding
1t .]_u(.iicially, I would be bound to follow that decision. But if you ask my individual
Opinion here, as a person looking into the matter, I should determine that ¢ northward ”
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had reference to the territories and not to alimitary line ; but I do not think that makes
the slightest difference. I was going to mention another thing. You will find thal
the mistake about the 49th parallel was very curious. It was entertained in Canada
as well as the United States in early days. When Lord Selkirk got his grant, he got
it from the Hudson’s Bay Company, bounded by the height of land. TLord Selkirk
had mude a prospectus and sent it out in Great Britain for the purposc of getting
emigrants to the Red River. John Strachan—1I do not think he was then the Rev.
John Strachan—-afterwards Bishop of Toronto, was very active in opposing Lord
Selkirk’s scheme, and wrote another letter addressed to Liord Selkirk, which was
published in the press, dissuading emigrants from going to Lord Selkirk’s settlement,
“ and saying : You, Sir, know, as well as any person, that you have no title to the land
for which you have a grant, for the 49th parallel is the southern boundary of the
Hudson’s Bay Company’s territories.”
By Mr. Ross:

572. Did not that claim to the 49th parallel grow out of the arrangement about 7—
It grew out of the fact that the Hudson's Bay Company were insisting with Great
Britain that their boundary should be established on the 4ith parallel.

By the Chairman :

573. The Actof 1803 extended the jurisdiction of Quebec to the Indian Territocies?
—Yes, I was going to say this: Tt struck me when [ was acting for the Dominion
in the matter. I wrote to see if they could not get information from the Executive
Council of the old Province of Quebec from 1774 to 1791, to show what view obtained,
80 far as the authorities were concerned, with regard to the construction of the Quebec
Act, whether it meant due nor