Technical and Bibliographic Notes / Notes techniques et bibliographiques

The Institute has attempted to obtain the kest original
copy available for filming. Features of this copy which

may be bibliographically unique, which may alter any
of the images in the reproduction, or which may
significantly change the usual method of filming, are
checked below.

Coloured covers/
Couverture de couleur

Covers damaged/
Couverture endommagée

Covers restored and/or laminated/
Couverture restaurée et/ou pelliculée

Cover title missing/
Le titre de couverture manque

Coloured maps/
Cartes géographiques en couleur

Coloured ink (i.e. other than blue or black)/
Encre de couleur (i.e. autre que bleue ou noire)

Coloured plates and/or illustrations/
Planches et/ou illustrations en couleur

Bound with other material/
Relié avec d'autres documents

\

\/ Tight binding may cause shadows or distortion
along interior margin/

La reliure serrée peut causer de 'ombre ou de la

distorsion le long de la marge intériaure

within the text. Whenever possible, these have
been omitted from filming/
il se peut que certaines pages olanches ajoutées

lors d’une restauration apparaissent dans le texte,

mais, lorsque cela était possible, ces pages n’ont
pas été filmeées.

Additional comments:/
Commentaires suppiémentaires:

This item is filmed at the reduction ratio checked below/
Ce document est filmé au taux de vréduction indiqué ci-dessous.

10X 14X 18X

Blank leaves added during restoration may appear

L'Institut a microfilmé le meilleur exemplaire qu'i)

lui a été possible de se procurer. Les détails de cet
exemplaire qui sont paut-8tre uniques du point de vue
bibliographigue, qui peuvent modifier une image
reproduite, ou qui peuvent exiger une modification
dans la méthode normale de filmage sent indiqués
ci-dessous.

N

2X

Coloured pages/
Pages de couleur

Pages damaged/
Pages endommagées

Pages restored and/or laminated/
Pages restaurées et/ou pelliculées

Pages discoloured, stained or foxed/
Pages décolorées, tachetées ou piquées

Pages detached/
Pages détachées

Showthrough/
Transparence

Quality of print varies/
Qualité inégale de l'impression

Continuous pagination/
Pagination continue

tncludes index({es)/
Comprend un (des) index

Title on header taken from:/
Le titre de I'en-téte provient:

Title page of issue/
Page de titre de la livraison

Caption of issue/
Titre da départ de la livraison

Masthead/
Générique {périodiques) de ia livraison

26X 30x

12X 16X

20X

24X 28X 32X




1859.]

DIARY FOR NOVEMBER.

b. Saturday .. Articles, &c. to bo left with Secretary of Law Soclety.
6. SUNDAY... 2tk Sunday after Triny.
7. Mlonday .. . Chancery Hearing Term commenees.
13. SUNDAY... 21¢t Sunday after Tristy.
19, Satunday . Chan Hearlng T. enda.  Last day for eerv. of Wit fur Co, Court,
20, SUNDAY... 22nd Sunday after Trin 'y,
21, Mouday..... MiCiazLxuas TERM Legh &
. Brlday o Papor Day, Q. B.
28, Saturday... Paper Day, C. 1.
27. SUNDAY... st Sunday in Advent.
28, doundsy..... Paper Day, Q B.
29, Tuewdny . . Paper Day, C. P, Last day for duclar. for Co. Conrt.
. Wednesday Paper bay, Q. B.

INPORTANT BUSINESS NQTICE.

Tersons indelded tn the Propriefors of Uiis Journal are requested (o remember that
all vur past due wconunte have beens placed in the hands of Messrs. Fatton « Ardagh,
Allome{:, Darrie, for sollection ; and that only @ prompt remittance to them will
save costs.

1812 wanth great veluctance that the Proprictors have adepled this course ; bul they
have been compelled t do so tn order (o enalle them to nmicet thewr current expenses,
which are very heary.

Now that the usfulness of the Journal is 30 generally admitled, 3¢ would notbe un-
reasonalie tn expect that the Profession and Ufficers of the Courls won'd accord it a
Liberal support, insteud of allowoing themselves to be sued for ther subscriplions,

TO CORRESPONDENTS— ¢ last page.

&he Wpper Gumndy Lady Jourmal,
NOVEMBER, 1859.

ASSIGNMENTS TO CREDITORS.

In the absence of a Bankruptey law in this Province,
the law regulating debtor and creditor in general, and that
branch of it which relates to assignments in trust for
creditors in particular, is deserving of close attention.

Of late years there bave been signal changes in this
branch of the law—changes made, so far as one can sce,
without system and without connexion, and consequently
by no meaxns free from confusion and doubt.

Under this state of the law, the questions, what is a legal
assignment, when such an assignment ought to be executed,
the effect of it when exccuted, and what shall be done with
it when executed, are not easily answered. We propose to
make some remarks on decided cases, to show as far as
possible the true answers to these questions.

What is a legal assignment.]—An agrecment between
creditors and their debtor may be by parol, that is, oral
(Norman v. Thompson, 4 Ex. R. 757), but under certain
circumstances writing is positively required. If the pro-
perty intended to be assigned is such that an executory
agrecment in respect thereof is by the Statute of Frauds
required to be in writing and signed by the party to be
charged therewith, it would secn that the statute applies,
and must be complied with. Thus, if the subject matter of
the assignment be real estate, or goods esceeding £10 in
value, or something not to be performed within a year,
the assignment ought to be in writing. (Per Macaulay, C.J.,
n Brunskill v. Metcalf et al., 3 U. 0. C.P. 153.) The
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congideration of such an assignment is the fact that a
number of creditors sign, each acting on the faith of tho
engagements of the others—cach having the undertaking
of the rest as 2 consideration for his own authority. (Per
Sullivan, J., I6. 2 U. C. C. P. 451.)

When to be exccuted.J—Though it is enacted by statute,
22 Vie. cap. 99, sec. 19, that if any person, being at the
time in insolvent circumstances or unable to pay his debts
in full, or knowing himself to be on the eve of ivsolvency,
shall make or cause to be made any gift, conveyance,
assignment or transfer of any of his goods, chattels or
effects, &c., with intent to defeat or delay the creditors of
such persen, &e., every such gift, conveyance, assignment,
transfer, &c., shall be deemed and taken to be absolutely
null and void as against the ereditors of such petson; yet,
it is expressly declared that nothing in the act contained
shall be held or construed to invalidate, &e., “any deed of
assignment made and exccuted by any debtor for the pur-
pose of payinz and satisfying, ratably and proportionably,
and without preference or priority, all the creditors of such
debtor their just debts.” Until the assignment is executed
by some creditor or creditors, it is a mere voluntary convey-
ance, revocable at the pleasure of the debtor, and conse-
quently void against a subsequent purchaser for value or an
execution ereditor. (Marland v. Bucks, 16 Q. B. 713;
Siggers v. Evans, 5 El.& B.367; Maulson v. Topping et al.,
U. C. Q. B. 183.)

The gffect, when executed.]—The assignment is to be for
the benefit of creditors, and not of the debtor. If, there-
fore, the cffects assigned be of much greater value than the
debts due, and the transaction appear to be an attempt to
tic up tho proporty a3 against creditors, it will be veid.
(Bulkwell v. Beddome ¢t al., 16 U. C. Q. B. 203; Cuming
v. McNaughton, 16 U.C. Q. B. 194.) Or if the debtor
exact benefits for himself—such as the retention and
cojoyment of his furniture or other part of his property; a
release from his debts in full, though payment be only of
part; or the payment of the surplus, if any, after dividend—~—
in these and other cases the better opinion appears to be
that the assignment would be void as against non-executing
creditors. (Wilson v. Kers ¢t al, 17 U. C. Q. B. 183;
Mavison v. Topping et al., 1b. 168.) Speaking of an
assignment of this kind, the Chief Justice of Upper Canada
is reported o have said : ¢ In my opinion, it was also frau-
dulent, by reason of the stipulation contained in the assign-
ment that no creditors should share in the proceeds except
such as should execute the assignment within forty days,
which assigoment contained the release by the creditors
who should execute of all the debts in full, on condition of
their getting the dividend out of what the effects might
produce, and a provision that after the exccuting credito:s
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should be pmd their dmdcnd, .my surplm that there might I point to state that any usqwnmcnt to crcdltors has been held

be should go to their assignor’’ (17 U. C. Q. B. 170); and

to be a “sale” within thc meaning of and to come under

Mr. Justice Buras, iu the samo case, described the assign- ! the operation of the act. ( Zaylor v. Whellemere ¢t al., 10

ment as ““an attempt to coerce the creditors to come in |
under a disadvantageons coudition, at the peril of getting !
nothing” (16. 171).  In one ease whero the debtor having'
obtained from his creditora an extension of tume, covenan‘ed
to pay all his debts in full and not to part with his effects
cxeept for the benefit of his creditors generally, but subge-
quently made an assignment to ono of his creditors for the
beaefit of all, the deed containing a release from all furthes
indebtedness by the creditors exceuting the assigninent.
The Court of Chaneery declared such an assignment to be
in contiavention of the agreement; that the creditors were
entitled to participate ratably in the proceeds of the trust
without releasing the balance of their claims (Zuylor v-
Mabley, 6 U. C. Chan. R., 570). The result of the cases
seems to be that a person who is making an assignment has
no right to dictate terms whereby he ig* to derive a benefit
or advantage to himseclf. If there be any secret trust,
benefit or advantage to be derived from the assignment by
the debtor, the transaction will be frandulent and void as
agaiast those creditors who do not agree to it.

What shall be done, when executed.]—The assignment
must be not only for the benefit of creditors in good faith,
but notice of it must bo given, directly or indirectly, actu-
ally or comstructively, to the public, so that creditors may
be informed of its esistence, and govern themselves accor-
dingly. Tt is cnacted by the 20 Vie. cap. 8, sec. 2, that
every sale of goods and chattels which shall not be accom-
panied by an immediate ¢ :livery, and followed by an actual
and continued chango of possession of tho goods and chat
tels sold, shall be in writing, and such writing sworn to and
registered in the office of the clerk of the county court of
the county or union of counties where the bargainor (if &
resident of Upper Canada) shall reside; otherwise such
sale shall be void as agaiust the creditors of the party
conveying, &c. (sees 2 & §). The instroment must
be accompanied by un affidavit of execution, and an
affidavit of the bargainee, or his agent duly authorized in
writing to take the conveyance, &c., that the sale is bona
Jide and for good consideration, as set forth in the convey-
ance, and not for the purpose of holding or cnabling the
bargaince to hold the goods mentioned therein a3 against
the creditors of the bargainor (sec. 2 of 20 Vie. cap. 3).
The statute (which does not apply to lands) recognizes a
delivery and continued possession thereafter to convey title,
and the object is to guard the rights of creditors and sub-
sequent purchasers and mortgagees in good faith against
cases where a delivery and continued change of possession
does not follow the sale; and it is sufficient for us on this

'U.C. Q. B. 4405 Ileward v. Mitchell, ¢t al., 1b. 535,
iS. C.11 0 C. Q B. 025.) It scems that the affidavit
may be made by one of several, as well as by all assignecs,
inadeed. (Jleward v. Mitchell et al.,11 U.C. Q.B. 625.)

The act as to the registry of bills of sale, &c., applies
only to cases where the ~oods and chattels are in the pos-
session of the assigror at the time of the assignment, and
not to goods and chattels subscquently acquired. As a
general prineiple, it is clear that an assignment of personal
property can ouly operate upon such property as was in
existence, and as the assignor had an interest in, at the timo
of exceuting the assignment. (Short v. Ruttan, 12 U. C.
Q. B.79.) Thus: where a chattel mortgage was made on
the 18th February, 1853, of seven hundred picces of tim-
ber, “together with whatever quantity of squared timber
the party of the first part may maunufacture during the
remainder of the scasor,” and the timber made after
February, 1853, was allo'sed to remain in the possession of
the mortgagor, it was held that as against a creditor of the
mortgagor the mortgagee was not entitled to such subse-
quently made timber. (Cummings et al. v. Morgan, 12
U. C. Q. B. 563; sce also Campbell v. Reed, 14 U. C.
B. 3035 If the goods intended to be assigned are not in
the possession of the assignor—for example, in a custom
housc—it would appear there caunot he auny actual and
continued change of possession to satisfy the statute.
(Uarriz et al. v. The Commercial Bank,16 U.C. Q.B. 43.)

1t is not a question of law, but a matter of fact for the
dccision of the jury, whother, undor all the circumstances
of a particular case, there has been an immediate delivery,
and actual and continued change of possession, under an
assignment, soflicient to satisfy the statute, where the
assignment is not registered, as the statute preseribes.
(Forbes et al. v. Smith, 13 U. C. Q. B. 243 ; Waldic ».
Grange, 8 U. C. C. P. 431.)

Where o debtor, just before several execations issued
against his property, assigned it to trustees for the benefit
of his creditors, with the most minute accuracy as to every
article of property, and his sign was taken down from his
shop, but he remained with his clerks in possession of the
goods, sclling them as if his own property, but accounting
to the trustees, the property having been taken in execution
by the sheriff as belonging to the debtor, it was held, in an
action of trespass by the trustees against the sheriff, that,
the jury having negatived the possession of the trustees, a
verdict for the sheriff was correet. (dArmstrong et al. v.
Moodie, 6 U. C. O 8. 538 ; sce also Servos v. Tobin et al.,
2U. C. Q. B. 530; and Wilson v. Kerr et al., 17 U. C.
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Q. B. 163.) A chango of' possession, and afterwards the
assignees redelivering to the debtor as their agent, though
his being agent may accord with the cxpress terms of the
deed, is after ull nothing but a symbolical delivery, leaving
tho goods just where they were before; and this, the
Legislature deternined, should not be the case without
registration of title. (Meward v. Witehall ¢t a.., 10 U. C.
Q. B. 440, 8. C. 11 U. C. Q. B. 625.) Where there is
no registry of the assignment, the only really safe mode,
under all circumstances, is for the assignor to go out of
possession, and so continuc. If this be not done, instead
of the public knowing of an actual and continued change
of possession, they will probably know of nothing except
what has all the appearance of a fraud, such as the Legis-
lature dcsifrned to prevent. ((,arscallan v. Moodie, 15 U.
C. Q. B. 92; McLeod v. Hamilton, Ib. 111; Taylor
el al. v. Tke Commercial Kanlk, 4+ U. C. C. P. 14/ ) Still,
where the partics put others in possession with the assignor,
and the jury found a verdict for the assignees, the court
refused to disturb the verdict. (Mawlson et al. v. The Com-
mercial Bank, Y7 U. C. Q. B. 30.)

THE CANARY AND THE COUNTY JUDGE.

The County Courts of England, as our readers knovw,
are similar in their constitution, jurisdiction, and pro-
cedure, to the Upper Canada Division Courts. The Judge
decides both upon law and facts, and, like our local Judges,
may cxercise a large diseretion.  Qur Judges, however, do
not, venture to legislate—they declare the law, they do not
attempt to manufacture laws to suit their own particular
views.

A certain Judge (Everett), who enlightens the profane
vulgar resorting to the Salisbury County Court (England),
has announced a new principle, not discoverable in the
books as we on this side of the Atlantic read the law ; and
which the learned Judge must have drawn from his own
brains instead of from his books, unless, indeed, by some
curious process of reasoning, he has discovered it in the
maxim, de minimis non curat lex (the law does not concern
itself about Canaries). The case of Matthews v. Redway,
reported in the County Courts Chronicle, is our authority.
The question was as to the value of a Canary bird, and on
the case being called, His Honour Judge Bverett said, ¢ he
would never allow such a case to be brought into Court,
without setting his face against it. He would decline to
try it, and the plaintiff might go to the Quecn’s Beuch for
a Mandamus to compel him, if he pleased. Ile would
never sit to try such rubbish as the value of a Canary bird.”

We assume, a sale by the plaintiff to the defendant, and
the action brought to recover the ¢ value”’ of the bird.

The County (,ourts are ¢ sm.nll debts Courts,” and are so
designated in the Act. The Legislature has not given any
arbitrary meaning to the words ¢ small debts,” an 1 in their
ordinary signitication, they include all debts however tri-
fling in amount.

We believe, that in some of the United States, debts
under a certain named amount, are, by positive enactment,
not recoverable through the Courts, but we never heard of
such an enactment in England, or in any DBritish Colony
where the law of England is the rule for decision of civ™!
rights.  And in the absence of any statutory provision, Me.
verett, we are bold to say, was guilty of a denial of justice,
in refusing to cntertain a case because the debt claimed
was very small.  Not even the musical aspecet of this little
case, could soothe the angry feclings in the Judge's breast.
Poor birdie—poor plaintiff. If the learned Judge was so
irate, the subject of the action being a Canary bird, how
would he have felt if the matter was more » aute, and in-
volved a question a3 to the value of one well trained “ in-
dustrious flea.” But we must not dwell too much upon what
our brother of the Couniy Courts Chronicle pronounces an
“error in judgment,” while admitting fully the general
excellence of the decisions given by the County Court
Judges, and the good sense, temper, and discretion, with
which their actions are guided.

Our cotemporary goes on to say, It is not because in
this solitary case the matter relates to a Canary bied only,
that we advert to it, but we offer some few remarks,
because we think an important prineiple is involved in the
question. Articles may derive their value from peculiar
and adventitious circumstanccs; and to take this very case
boforc ue, o OCanary may not bo a bird to afford much in
the way of nourishment for the table, like a Dorking pullet,
or an Aylesbury duck ; but, a3 an article of trade, to be
bought and sold by professed dealers in such things, a
Canary may range in vaiue, we believe, from 3s. to 30s., or
more. Socicties are formed for improving their breed, and
the Crystal Palace does not disdain to hold exhibitions of
them, and to decree prizes to the ewners. Wil it be main-
tained, that if a stranger wantonly kill or maim such a bird,
the owner is to be deprived of the power of secking com-
pensation for the loss he has sustained? But we go further
than this—we look to the principle upon which the refusal
of the learned Judge to try the case, is based, and we cannot
but think it unwise, and unsafe to say, that in a Court
which has been characterized essentially ¢ the poor man’s
Court,” any matter, however apparently trivial, where there
is u wrong to be remedied, and justice to be done, is un-
worthy of being heard and decided.”

We cordially concur in these remarks, and go further.
We assert, the action of the Judge was not only Ul-judged,
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but contrary tolaw. If men fail to reccive justice through |
the Courts, they will be apt to carve out justics for them- |
selves.  Five shilings may be a matter of no moment to
the man who is worth 50s. or more a day, but to him!
whose earnings for a day would not equal 5s., it is of con-'
sequence. '
A Canary bird worth a crown, may be one of a stack'
numbering thousands—indeed, a man’s whole means may’
be invested in the « Bird trade,” and if he choses to sell
every single bird on credit, is he to be told, you canuot ve-
cover the price of any such rubbish, as the value of a°
Canary bird is not worthy of notice. {
Our local Judges, we believe, are, asa class, not inferior !
to the County Court Judges of Eugland. They possess a '
moro extended jurisdiction, being Judges of Superior!
Courts as well as of Inferior, and we have seen one of the
ablest of our Judges, on one day disposing of a ¢ question
of value ”’ extending to ten thousand pounds, and the fol-
lowing day in the Division Court (analagous to the English |
County Courts,) patiently investigating a case, the amount |
claimed being ten shillings. |
The Superior Courts of Common Law in England, do:
not disdain to take cognizance of an action for two guineas, ,
and even for less than that amount, if satisfied that there!
is no other Court in which the sum could be recoverable ;|
and Judge Everett might have tried the little Canary case,
small though the subjeet, without damage to his dignity.
There is always danger from pernicious example, and we
are accustomed to look to the Past for light. In this point
of view, the case is not undeserving of notice. One word
more, it has been well observed, that the local Courts
though commonly dealing in matters trifling in awmount,
“ arg not small Courts, for the principle of justice rendersi

them great.” i

CONSOLIDATED STATUTES.

In this number we publish the proclamation giving effect
to the Consolidated Statutes for Upper Canada, including
the aots of last Session. They are to take effeet ““ on, from
and after the fifth day of the month of December, now next
ensuing.”” A similar proclamation has been issued as to
the Statutes for Canada.

|
TROVINCE OF CANADA.—EDMUND HEAD. i

VICTORIA, by the grace of God, of the United Kungdom of Grtat:
Britain and Ircland, Queen Defender of the Furth, §e., §e., §e. I

To all to whom these presents shall come—GreeTiNG ¢ |

Joux A. Macooxaup, ’T‘VIIEREAS in and by a certain
Atty. Genl, Act of the Legislature of the !
Province of Canada, passed in the Twenty-second year of Her |
Majesty’s Reign, and intituled, *“ An Act respecting the Con- |
soliduted Statutes for Upper Canada,” it is amongst other things |

enncted that * The printed Roll attested as that of the Public
General Statutes which apply exclusively to Upper Canada,
rovised, classed nnd consolidated, under the signature of Ilis
FExcellency the Qovernor General, that of the Clerk of the
Legislative Council and that of the Cierk of the Legislativo
Assembly, and deposited in the offico of the Clerk of the Legis-
Intive Council, shall be held to bo the original thereof, and to
embody the severa! Acts and parts of Acts mentioned as to
bo repealed in tho Schedule A thereto annexed ; but the mar-
gonal notes thereon, and the references to former enactments
at tho fuot of the several sections thereof, furm no part of the
said Statutes and shall he held to have been inserted for con-
venience of reference only, and may be omitted oc corrected,
and any mis-print ar clerical error in the said Roll may also he
eorrected,—in the Roll hereinafter mentioned ;”” That “ The
Governor may sclect such Acts and parts of Acts passed during
the present Scseion, as he may deem it advisable to incorpor-
ate with the said Statutes contained in the said first rientioned
Roll, and may cause them to be so incorporated therewith,
adapting their form and language to those of the said Statutes
(but without changing ticir cffect), inserting them in their
proper places in the said Statutes, striking out of the latter
any enactments repealed by or inconsistent with those so incor-
porated, altering the numbering of the chiapters and sections,
if need be, and adding to the snid Schedule A a 1ist of the
Acts and parts of Acts of the present Session so incorporated
as aforesaid ; and the Governor may direct that all sums of
money stated in the said Roll in Halifax currency, be couverted
into dollars and cents, in all cases where it can bo conveniently
done ;" That ““ So soon as the said incorporation of such Acts
and parts of Acts with the said Statutes, and the said addition
to the said Schedule A shall have been completed, the Gover-
nor may cause a correct printed Roll thereof, attested under
his signature and countersigned by the Prosincial Secretary,
to be deposted in the office of the Clerk of the Legislative
Council, which Roll shall bo held to be the original thereof,
and to embody the several Acts and parts of Acts mentioned
as repealed in the amended Schedule A thereto annexed ; any
marginal notes however, and references to former enactments
which m~y appear thereon being held to form no part of the
said Statutes but to be inserted for convenience of refercnce
only;” That “ The governor in Council, after such depesit of
the said last mentioned Roll, may, by Proclamation, declare
tho day on, from and aftor which the eame shall come into
force and have effect as law by the designation of “ The Con-
solidated Statutes for Upper Canada;” And that “ on, trom
and after such day, the sume shall accordingly come into force
and eflect as and by the designation of ‘‘ Tho Consolidated Sta-
tutes for Upper Canada,” to all intents as though the same
were espressly embodied in and enacted by this Act, to come
into force and have effect on, from and after such day; and
on, from and after the same day, all tho enactments in the
soveral Acts and parts of Acts in such amended Schedule A
mentioned as repealed shall stand and be repealed,—save only
as hereinafter is provided; Axp Wugrreas Tug Ricar Hon-
oraBLE Sik EpuuNp Warker leap, Barouet, being Gover-
nor General of our said Province of Canada, bath selected
such Acts and parts of Acts passed during the Session of the
Legislature of the Province of Canada now last past, as he

: deemed it advisable to incorporate with the Statutes contained

in the printed Roll attested as that of the Public General Sta-
tutes which apply esclusively to Upper Capada, revised, clas-
sified and consolidated, under his signature, that of the Clerk
of the Legisiative Council, and that of the Clerk of the Legis-
lative Assembly, and deposited in the office of the Clerk of the
Legislativo Council, and hath caused them to be so incorpora-
ted therewith, adapting their form and language to those of the
said Statutes, (but without changing their effect,) hath cavsed
them to be inserted in their proper places in the said Statutes,
striking out of the latter such enactments as_are repealed by,
or are inconsistent with those o incorporated, and hath caused
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the numbering of the Chapters and Sections to be altered, as !
wis neees<ary, and hath cansed to be added to the Schedule
A nlisc of the Aetx und parts of Acts of the said Session su,
tncarporated ws aforesaid, and hath canscd all sums of money

stated in the said Roll in Halitax currency, to be eounverted

into dollurs and cents, in all cases where it could e conve.

niently done : anild =0 woou us the said incorporation of such |
Acty and parts of Acts with the said Statutes and the ~aid ad-

dition to the said Schedule A was completed hath ecaused i
correet printed roll thereof, attested under his signature aml[
countersigned by the Provineial Secretary, to be deposited in
i the office of the Clerk of the Legislative Council ; Axp!
Wagre s the provisions contained in the first three sections o
the said Act have heen thus duly carried into effect; Axp
WieRgas vur said Governor, afier such deposit of the said Inst
meuntioned Roll, by nnd with tho advice and consent of our’
Executive Council fur the said prosince, hath declared the
Fiftk day of December next us the day om, from and!
after which the same shall come into force and have effect nst
Iaw by the designation of *“‘The Consolidated Statutes for |
Upper Canada; Now Kxow Y, that by and with the advice

of our Exe tive Council of the said Province of Canada, we
do, by this_o..c Royal Proclamation, declare that on, fromand
after the Tifth day of the month of December now next
ensuing, the said last mentioned Roll attested under the sig- |
nature of our said Governor of our Province of Canada coun-
tersigned by the Provincial Secretary, and deposited in the
office of the Clerk of the Legislative Council of the sai¢ Pro-
vince as aforesaid, shall come into force and have cffect as law
by the designuation of “* The Consolidated Statutes for Upper

Canada,” to ull intents as though the same were expressly

embodied in and enacted by the said Act. Of all which our
loving subjects of our saii Province, and all others whom these
presents may concern, ars hereby required to take notice, and
to govern themselves nccordingly.

In testimony whereof, we have caused theso our Letters to
be made Patent, and the Great Seal of our said Province of

URNAL.

DAVID DUDLEY TFIELD.

This distinguished lawyer recently delivered an address,
on the opening of the Law School of the University of Chi-
cago, the greater part of which we ate enabled to publish.
We do not remember cver to have read a production in
which the Science of Law as applied to the affuirs of wen
is so philosophieally, so lugically, and so ably treated.

The arguments, towards the conelusion of the address, in
favor of the cstablishment of Law Schools, though short,
ave foreible.  We recommend the perusal of them to all
intcrested in Upper Canadian Universities. It scems to
have been the policy of those who guide the destiny of more
than one Upper Canadian University that we could name,
studiously but stupidly to ignore the teaching of Law asa
Secience.

THE TYLER CASE.
"The importance of this case in an international point of
view is so great that without further apology we make room
for its insertion.

Attention is dirceted to the advertisement of Little,
Brown & Co., announcing the publication of a new law
' book, entitled * Parsons on Maritime Law ;" as well as
Vol. XVIIL of the United States Digest, and Vol. V1L
of Uray’s Renorts.

Canada_to bo hercunto affixed : Witness, our right trusty
and well-beloved the Right Honorable Sir Edmund Walker
Iead, Baronet, one of vur olost Ilonorable Privy Council,
Governor General of British North Am  ~a, and Capiain
General and Governor in Qhief iu uud uve
Canada, Nova Scotia, New Brunswick, and the Island of"
I'rince Edward, and Vice-Admiral of the same, &c., &e., &c., .
at our Government louse, in our City of Quebee, in our said .
Province of Canada, this ninth day of November, in the year.
of our Lord, one thousand eight hundred and fifth-nine, and !
in the Twenty-third year of our Reign. '
By Command,

Cuas. AvLery, Sccretary.

v

TO SUBSCRIBERS. :

The attention of subseribers, now that we are dmwiug:

towards the end of our fifth year, is requested to the large
amount of arrcarages on our books.

i
i

By the new system of addressing the Law Journal cach -
subseriber is monthly informed of the amount which he’
owes us to the end of the ceurrent year of his subscriptiou. |

When the present volume is finished we shalt be com.
pelled in justice to ourselves to make a decided cffort to,
collect our dues. The ordinary expenses of publication are
so heavy, that without a corresponding support from those
for whose benefit we publish, we cannct beexpected to con-

inue our labors.
o

o

l

vut Provinges ot

| doubtless have been compressed in a few pages.

In other columns will be found an advertisement of the
+ Eclectic Magazine, to which we direct attention.

(
C e am

SELECTIONS.

ADDRESS OF HON. DAVID DUDLEY FIELD,

ON THE OPENING OF THE LAW SCHOOL OF THE UNIVERSITY 0¥
CHICAGO, SEPTEMBER 31, 1859,

After a few preliminary remarks Mr. Field procecded:—

Law is a ruic of property and conduct preseribed by the
sovereign power of a State.  The ecience of the law embraces
therefore all the rules recognized and enforced by the State,
of all the property and of all the conduct of men in all their
relations, public and private. Whenever there appears mater-
ial capable of appropriation, whether it be solid carth or flow-
ing water ; whether it be the product of the soil, or t!ne work-
manship of man’s hand, then comes the law, and gives you
the rule by which you may take it, uso it, and transfer it.
Wherever there is & community, wherever there is a family,
wherever there is a man, the law preseribes the rights, the
duties, the relations. No engagement ean be entered into, no
work underiaken, no journey made, but with the law in view.
No man walks abroad in the morning, or lies down to sleep at
night, nor takes his bride to the altar, or lays his child in the
cradle, but under the law’s protection.  This science therefore
is equal in duration with history, in cxtent with ail the affairs
of men.

But we can measure it best by tracing its progress.  When
men dywelt in tents and led a pastoral life, their laws might
They had,
of course, some part of our lasw of personal rights, the law of
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succession, and of bonndaries between the accupiers of adjoin.
ing pastares.  This way the candition of the race in the primi-
tive ages, and i esen yoi the condition of some parts of it
The Laplander in the North, the Bedonin in the South, the
Nuomadie tribes which roam over central Asin, our Ameriean
Indians, and the Southern Afrieans, are in this condition. The
Bedouin encamps upon the edge of the sand, or aloug the de-
clivities of the mountaing, his tents, bis focks aud herds, his
seanty list of clothing and utensils helug his only wealth.
When be has exausted one spot he remaves to another, and if
ho is distarbed he flies to the desert.  Nevertheless he is not
without the pale of the law, e recognizes in many things
more than the right of the strongest.  His persanal velations

to his wife, his children, and his neighbors are suljects of re- |

gulation, aud when he dies his cffeets are parted according 1o
rule among his kindred,

‘The next stage in the civilization of the race was the fixed
habitation and the caltivation ef the soil; and this bLrought
with it the next stage in the development of the legal system
—the law of land and of permanent structures—a department
which, though it teaches of the most permanent of carthly
things, bas been the most fluctnating, beeausa it has been gene-
rally an index of political change wnd condition. To possess
Iand, 10 own an estate, t» found a family, and 1o make for it
an aneestral home, are almost universal ohjecta of ambition.

We seem to ourselves to be more firmly fixed when we are
anchored in the soil. Where s man can stand bencath an
ample roof, and look over brond meadows and cornfields, all
hig own, wateh the reapers of his harvests, and the ecattle in
his pastures, he feols more stable in his fortunes, than if his
wealth were in ships or fictories, more abiding on the earth.
Then the pleasures of agricuaro are the most favorable to o
sereae spirit and happy life. ‘I'ho Fair, which has beea lntely
held in this city, nud of which I hear so much, which so many
thousands attended, and whers tho wealth of your soil wns
marvellously displayed, brars witness to the interest excited
in this pursuit. And notwithstanding the enormous increasc
of personal property in our modern society, the larger por-
tion of man’s wealth is still in the land. In the State of New
York, the most commercinl of our States, the assessed value of
real property the last year was over 2 thousand millions of
dollars, whilo that of personal pruperty wis but three bundred
and sixty seven millions, and even in its metropolitan city,
where there is the largest aggrogation of personal propertv, its
assessed value has only oue hundred and sixty-two mithons,
while that of real property was three hundred and sixty-eight
millions,

In the distribution of the land has determined the poliey and
the fate of governments, and these in their turn have eneour-
aged the agrregation or subdivision of estates, asthey inclined
to aristrocatic or democratic institations.

For these reasous, the law, which regulates the possession,
enjoyment and transfer of real property, has always been the
subjeet of special attention. It has oscillated, as governments
have swayed back aod forth; at one time alledial, at another
feudal; suometimes comparatively simple, then excessively
complex ; in one covntry natural, in another artificial,

But in all countries, whether in the valley of the Nile, orin
an English county, and under all systems, that of the Jews in
Palestine, or of the Romans in Italy, or the Mahomedans in
India, or the French on the Seine, or the English in Australia,
even under tho simplest system that has ever been, or can ever
be devised, the Jaw of real property has ever been and must be
large and difficult.  The acquisition and use of Iand, the dit
ferent kinds of ownership, the exclusive and perpetual, or the
Jjoint and temporary title, the conflicting interests of adjoining
owners, the relative rights of landlard aud tenant, and ' thou-
sand other conditions and incidents, can only be regulated
upon a careful and minute analysis, by n series of rules ad-
Justed with nice discrimination and adapted to an almost in-
finite variety of circumstances.

‘g In the next stago of civilization, the products of the sail,
{ were wrought info new forms, and maunufucturcd fabrics ale
ded to the wealth nud vomfort of man,  Masufnetures required
the purchase and collection of muaterials, the employment of
workmen and tho sale of the fabric. Commerce fed 1v navi
gation.  Each of theso operations ndded & new chapter to the
b,

Of these threo stages in civilization aud Jaw, the ancient
world was witness, but not in <heir higliest development,
though in forms of which tho records will last forever. ‘The
aceumulntion of law-books became so burdensome, that, thir-
“teen handred years ago, it was fonnd negessary to reduce them
by substituting digests. The historian of the ** Decline and
Fall of the Roman Empire” bhuag given us, in n memerable
chapter, an account of the men and the process by whieh this
work wns accamplished, under the order of Justinian. Since
then, however, materials have necumalated, yrenter by far
than these, out of which the Roman Cudes were constructed.
OF tho vast fabric of our present law, it is not difficult to
distinguish between what is ancient nnd what is moders, and
we ean sce that not balf of it is as old as Justinina. Whils
our law of obligations or contracts came from Home, our law
of proverty and of personal rights came, most of it, from
other quarters. Tho present Iaw of real property in this
country and in England was brought from the North, or
Northeast, by these conquering tribes whose scheme of civil
polity was o gradation of ranks, bound tegether by feudni
ties, This feudal system after having flourished through
several ceniurios, has been gradunlly softening and disinte-
geating uoder the double influence of commerce and peace.
Our maritime law is also in great part of modern origin, for
though the commerce of the ancients covered the Meditera-
nean aud the Red Sea, and coasted nloag the adjucent shores
of Europe and Asia, yet the rules which govern modern com-
meree began with the aetivity of the middle ages and grew to
maturity with the enterprise of cur own times. The best
part of our law of personal rights we owe to the spirit of
Christianity and the influence of chivalry. A man's person
is now sacred. You shall not confine it; you may not tonch
it. 1Ie may go or stay wheresoever ho will; he mzy engage
in nny pursuit which pleases him ; he may embrace any fhith
which appeararipht in his own ayes,  Associntions being more
powerful than individuals, corporations searcely known i the
ancients, have become the most frequent and (he most power-
ful agencies of moedern society. Daring all the while the
machinery of government has been increasing and expanding,
till volumes are filled with the rules which relate to that alene,
And last of all there have just appeared the three most mar-
vellous inventions of all time—the steamer, the railway and
the telegraph, swhich, while they have been nmking a revolation
in the soctal life of man, have nt the sume time been adding
three chapters to the books of his laws.  And thus has it hap-
pened thut the bady of the law, the Corpus Juris, as we somn-
times call it, has grown to ifs present colossal proportions—a
structure so high and so vast that the mnd is lost in the can-
templation of its vastness as n whole, and the nuber and
comnpletencss of its parts.

The more perfect indeed is the civilization, the more com-
plete ure the Jaws, The Iatter are in sume_respects both the
cause and the consequence of the former.  They actand re-nct
upun ench other.  Ask the man whu wonders that there are
so many laws, to go with you to the neighboring prairie, and
standing in the dvor of the farm-hause, with cornfields and
pastures before you, explain to him the title by which the
owner bolds the land, how far his useis nbsolute, and how
qualified by the rights of his neighbors, or_the paramount
rights of the State, the relative rights of the wife and husband,
the persens who shall sueceed when the owner dics, therights
of the adjoining propricters in the strewm which runs through
the pasture, the rights of the fenant, who tills the meadow,
what right the ewner has in the shore of the lake, how far he




1859.] LAW JO

URNAL. 247

may build inte it, and on what eonditious, the velative rights  forefuthers beyond the sea, whese their institutions were pu-

of hiwsel{ 2l the publie in the highway belure bis house,

shines through the treee, and in the family vault where he
expeets in due time ty be horne,
potnt overlooking this ¢ity, and look down upon its network !
of streets, its long lines of privatehuildings, its public edifices, |
and its crowded port. The eyo is weary with the infinito var-
ioty of oljects on land and water; the ear stunned by the
incessant roll of wheels and the tread of feet  The streets are
throngzed with men and women, intent on business or pleasure,
Veasels are furling or unfurling their sails as they return to,
{mrt or lepart on their voyayes.  Steamers are pliughing the

ake, railway trains avs arriving and departing.  In allthis

scene of escitement and struggle, there is not w person or an

act, which the law does not sway, by an influence silent and

unseen perhaps; but none the luss effective.  Look into the

banking-house, and see it at work dictating the furm and use

of commercial paper, by which the exchanges aro effected ;

thero is nota promissory note, or a2 hill ofexchange that is not

in part the work of its hand ; look into the insurance office,

and sce the law guiding its operations, the insurance of dwell-

ings, warchouses, vessels and cargoes, and the adjustment, of
losses hy storm and fire; look into the counting room, the

work-shop, the market, and consider the rules which control

the ale and delivery of all sorts of merchandise; those which

regulate the building, freighting, manning and sailing of
ships ; the construction, repairs and occupation of buildings.

You sec the offices of corporations and partnerships. These

are the subjects of careful regulation, suited to all the purposes

for which such associations rro formad, from the smallest trade

to the mightiest enterprise, whetherthe object be gain or charity

or human calture. Dissolve this mass of busy men into its ele-

ments, and observe that there is a law for each and peculiar

to each, for the clergymen, the lawyer, the physician, the

banker, the merchant, the artizan, the seaman. The scholar

appeals to it fur protection of his copy-right, the inventor for

ns patent,

You see n funeral procession. When the dead man is
gathered to his fathers, and the procession has dispersed, his
kindred will return to his tenantless mansiuvn to read his will,
or to learn if he has left the dispnaition of hia ostate to tho
general laws of succession. Then comes into operation that
long chapter of laws, regarding the distribution of the pro-
perty of the dend, testate or intestate ; the validity and inter-
protation of wills, the fact of marriage, the legitimacy of the
children, the death of the absent.  You will see erowds hasten-
ing to tho railway trains or the steamers. Every individual
among them relies upon the law for the protection of his per-
son and the enforcement of his contract.

But how are rights to be enforced? The State itself, of its'
own motion, undertakes the punishment of the graver viola-)
tions of law. llence the need of n penal code, with its;
definitions of crimes and its apportionment of punishmeut.
These are great departments of the law, which have engaged
and will cver engage the attention of the wisest men.

For the prosccutton of eriminals, as well as for judging be-
tween man and man, the State provides the machinery of tribu-
nals and officers of justice. These, however, though vast and |
intricate in their details, are but a part of the machinery of |
government. Whe that has studied this department alone ;
but wonders at its magaitude. A lifetimo seems scnrcc)y‘
sufficient for its mastery. Dolitical philosophy and history
are its adjuncts. Take our political code, survey it generally,
enter into its details, study its history, consider how many
good and wise men have participated in its framing, how cau-
tiously it has been coutrived, nuended, added to, debated, at
every step in its progress, and then stand reverently hefore it
as the grandest monument of human genius. Time would
fail me’if I were to attempt recounting even the principal
epochs in its history; the long and hardy training of our

the right which he has to the pew in the churceh, whose spire I

Or tnke him with you to o/

ritied by bload and fire, the trungplunting of these institutions
hither, their eurtailment of the monarehical portions, theame-
linration which time and experience have wronght, the prin-
ciple of federation, ita origin and development, and the finnl
completion of the vast structure of our government, federnl
and state, through all its parts,  The magnificent dome which
rises so high into the air and whosoe arches stretch across the
continent, was built with infinite labour, out of an endless
variety of materisls 1 while the walls and columns upon which
it rests were the slow work of centurics of sufforing and pa-
tience.  Large must be the hook, which shall even deseribe
adequutely this double goverment of ours, Jarger still that
which shall coutain all the laws, by which it moves and all the
functions which it performs; its various departments, legisla-
tive, exccutive aud judicial, the powers and daties of all its
public offieers, ity revenues, and the different brauches of the
public services.

These arc general views, as we look from an elevation upon
a geens below.  Its immensity 13 only half comprehonded un-
til we enter into details. 1t i as if upon a mountain top wo
look over and beyund hill and valley, lake and river, and
great towns 3 wo understand their distances; wo have a gen-
eral idea of vastaess ; but when wo have descended and travel-
ed over the scene, then and then only we know how vast, how
varied, how iunfinite in details it really was. The distant
mountaing which appeared to have sides as smooth and regular
as a garment of fur, we find composed of gicnt ridges, deep
valleys, torrents and water-fulls.  The valley which seemed

! spread out like a map of level ground, is filled with winding

streams, and roads, a successionof hill and vale, coveredall over
with villages and farm-lhouses, and voeal with the voices of
men, and animals.  So would it be, if after the general view
wo have taken you should enter into more minute details.

Let us select for example a single dopartment and follow
out its subdivisions, Take if you will the contract of sale,
and sce into how many branches it devides itself. Whether
the contract be written or unwritten, whether there be an
actual transfer, or only an agreement to transfer, whether the
thing agreed upon be already made or only to be made,
whether it be sound, or defective, or deficiont in quantity,
wheiher there bo fairdealing, concealment or misrepresenta-
tion a3 to quality, existence or value, whether the thing has
been delivered or paid for, in wholo or in part, whether the
geller or the purchaser ever, and if so when and upon what
terms, may rescind the contract and be reinstated ; all these,
and many more, are cunsiderativns affecting the transaction,
wl]nich the law has carefully provided for, by an appropriate
rule.

The law may bo compared to o majestic tree that is ever
growing. It has a trunk heavy with centuries, great branches
equal to trees themselves, with their roots in the parent
trunk; lesser branches, and from those lesser branches still,
till you arrive at the delicate bud, which in a few years will
be itself a branch, with a multitude of leaves and buds. Orit
is more fitly compared with the streams of your own Missis-
sippi Valley, where there is the great parent stream, the father
of rivers ; into this pours the Arkansas, the Ohio, the Missouri;
into these again pour lesser rivers ; and still smaller into these
last, and so on till you rcach at last all over tho valley the
myriads of rivulets, and trace them to their spricgs. In like
manner the law appears infinito in its manifestations. ‘The
shelves of law libraries groan under the accumulation of their
volumes. The curious in such matters have computed that
the number of cases in the English Courts, relating to practico
alone, amount to 23,000, and that the common luw has
2,000,000 rules.

Compare this science with any of the other sciences; with
those which are esteem.d the greatest in extent, and the most
exalted in subject. Takeevewn .\stronomy, that noble science,
whiclh numbers ameng its illustrious disciples, Copernicus,
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Galilleo, Kepler, Newton, LaPlace, which weighs the sun, and
the planets, mexsures their distances, traces their orbits, and
penetrates the seerets of that great law which governs their
motion.  Sublime as this science is, it is but the rcienco of in-
animate matter, and o few natural laws; while tho science
which is the suhject of our discourse governs the netions of
human heings, intelligent and immortal, penctrates into the
secrots of their souls, subdues their will, and adapts itself to
the endless variety of other wants, motives and conditions.

Will you compare it with one of the exact sciences—as, for
example, with mathemntics? Of this science T would alwnys
spenk with profouud respect. Clear, precis  imnle in ity
elements, far-reaching nnd sublime in its teswn., it i« dis-
ciplined and exalted some of tho greatest minds of our race,
and been the nursery of other sciences, and of the mechanic
arts. Liebnitz, Euler and La Grangoe have been its teachers,
and illustrious examples of the strength and elevation swhich
it can givo to the intellect. But the science of calculation is
occupied with a single principle. This it may go on to develop
more and more, till the mind is almost lost sn its immensity ;
yot the development of that one principle can never reach in
extent, comprehensiveness and variety the development of all
the principles by which tho actions of men toward each ather
are governed in all their relations. The law, it will be re-
membered, is the rule of all property and all conduct. Just
8o far as property is diversified (and it has scarcely a limit,)
so far as the law diversified, and as varied as are human ac-
tiona, so varied as the rules applicable to them.

The differential and integral caculos is undoubtedly the
most subtle instrument of calculation which wes ever invented;
yet it is but an instrument of calculation after all.

As man is an object more interesting than any inanimate
matter, or any abstract principle, or any instrument of calcu-
lation ; as hisactions are higher objects in the scale of the uni-
verao than the movement of any inanimats thing, so are the
rules which aro the guides of his conduet, greater in extent,
variety and interest than the rules of astronomy and mathe-
matics.

This mipid survey may servo to give us some ides, imperfect
indeed, of the magnitude of legal science. 'Though it may be
the most familinr of all things ; it iz alen the most profound
and immense. It surrounds us everywhere like the light of
this autumnal day, or the breath of this all comprebending
air. Tt sits with us, sleeps besides us, walks with us abroad,
studies with the inventor, writes with the scholar and marches
by the side of every new buanch of industry and every new
mode of travel, The infaat of an hour old, the old man of
three score and ten, the fachic woman, the strong and hardy
man, are all under its equalcare and by it alike protected and
restrained.

It is hardly a weakness for one, who loves it as T do, to seck
to detect it in its invisible agencies; to sce it govern where it
is silent, and restrain whero it is unheard ; to fancy its invisi-
ble foot treading in all workshops and markets, and its invisi-
ble hand, waiving the crowds right and left; to follow its ma-
Jjestic governing and protecting presence into the lonely cabin,
on the prairie, into the little hamlet, upon the side of the
mountain; into the ship, struggling with the storm, in tae
North Atlantic, into the room by the way-side, where a few
disciples are worshipping God, according to their consciences,
amidsta population of a different faith, but as undisturbed
and as fearless, as if they were surrounded by a battalion of
armed men.

We have considered thus far the magitude of legal science.
I's importance is more than commensurate with its magnitude.
Without it there could be no civilization, and no order, where
there is no law there can be no order, since order is but another
name for regularity, or conformity to rule. Without order,
society would rclapse into barbarism. ‘Fhe very magnitude
of the law is o proof of its necessity. It is great because it is
essential. There is a necessity, not only for law, but for a

systems, with areangement and o duo relatior of parts. For
without this system the administration of government both in
its judicinl, and its administrative departments wounld full
into irretricvable confusion. 1t is necessary bhoth for thuse
who are to adimister, and those who are to obey. Thero is
besides, a natural tendency to assimilation whero there is n
great number of rules, just as there is o uataral tendency in
substances to erystalization.  Law, and the science of Law go
therefore together and hoth aro as cscential as industry, re-
finement, liberty, civilization. I do not affirm that law is the
cause of civilization, but the concomitant of it.

The seience af the luw i aur great security againet the mal-
administeation of justice. If the decision of litigated questions
were to depend upon the will of the judge or upon his notions
of what was just, our property and our lives would ba at the
mercy of fluctuating judgment, if not of caprico. The exis-
tence of a system of rules and conformity to them are tho es-
sential conditions of all free government, and of republican
government abovo all others, The luw is our only sovereign,
We have enthroned it.  In other governments, logalty to o
personal sovereign is o bond for 1!, State. Men cohere be-
causo they ndhere to the throne.  Wo have substituted loyalty
to the law, for what with others is loyalty to the person. In
place of n government of opposing interests, we have a double
government of written constitutions. The just interpretation
of these constitutions and the working of the double machin-
ery, 8o that there may be no break and no jar are committed
in a great degreo, how great few ever reflect, to the legal pro-
fession, and are dependant upon their knowledge of the seience
of law in all its departments, political, civil, penal and ren-
edinl, Precisely, therefore, ns free government and republi-
can institutions are valuable, in the same proportion is the
science of the law valuable as & means of preserving them.

My subject does not lead mo to consider the digrity, value
or responsibilities of the legal profession. We aro now con
cerned, rather with the scienco they cultivate, than with them,
But if it were within the scopoe of this address, I mightremind
you that the law is lifeless without a sanction and a magistracy
to enforce it. When a magistracy is established capable of
judging, aud independent in its judgment, the office of advo-
cate beging and rises at once to digoity and power, as the
means of communicatlon between the magistrate and the
suitor, and as assessor or aid to the magistrate.

I might also remind you that the law throws its own im-
portance over the professor who teaches it and the advocate
who practices it. Upon the learning, characters and fidelity
of its practirers, its administrations mainly depends as we
know {rom their history, ns and we might have inferred from
their office.  In all conntries and at all times, the character of
the lawyer, and the public consideration accorded to him have
been faithful witnesses of the freedom and civilization of the
country and time. When there isarbitrary power, thero is no
occasion to study the lnw; when the lnw begins to reign, its
teachers and practisers come forth, the luw and the lawyer go
together, all the world over.

I might add, that if there be any science and any culture,
tending to invigorate and sharpen the intellect, they are legal
science and discipline. Every science rewards those who
study it, by enlarging their minds to & comprehension of its
learning—and the greater the science, the greater the reward.
But there is something in the conduct ot litigation which
makes the judgment severe and keen, beyond any other dis-
cipline to which it is subjected. While, therefore, the study
of the law has the cffect of enlarging its practice, has the effect
of sharpening the intellect, leading to precision of thought
and language, and acuteness in discovering the trath of facts.
Who can unravel intrigues, lifc the veil from hypocrisy, dis-
sect evidence, and lay falsehood bare, like the practised law-
yer? Better men have never existed, more exalted in intellect
or purer in motive, or more useful in effurt, than our profes
sion can show. I should delight in placing some of them be
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fore you; nnd in asking my professional brothren to join with
me, in saying, let us magnify our office; let us cherish it as
full of great teaditions, of illustrivus exawples; of hencficent
results: let us tullil it, as the best agenc of political and sovcial
good; let us recommend it as requiring the highest talent,
the purest intentions, the most patient industry.

But 1 must return from this digression to the seience which
i tho object of this discourso. Am I not justified in saying
of it, that while of the morl seiences it is the most exact, it is
of all sciences the most comprehensive in its compass, tte

most varied and minute in jits details, the most severe in its i

digeipline, and the most importaut to the order, peace and
civilization of mankind.

How ehall this science be best learned ?  There are three

methods.  The private study of hooks ; the advice und aid of }

practitivners, amid the bustle and interruptions of practice,
and the teaching of public schools.

The inadequucy of the first is obvious; the disalvantages of
the second are too painfully known to all of us who studied
in that way ; the third is beyond question the most efficient
and complete. There is as much need of public schnols for
the law, as for any other science. There is more, for the
greater the science tiic grester the neced. Above all others,
this science, so vast, so comprehensive, so complicated and
various in its details, needs to be studied with all the zids,
which universities, professors, and libraries ean furnish.

Where else so readily as here, will the student obtain a view
of the law as o whole, and of all its parts in their several re
Iations and dependencies ; here, where are collected the records
of the science, whero there are professors devoted to its teach-
ing, where there are scholars emulous of distinction, and
stimalating each vther, If medieal schools have an advantage
over the toriner method of study and practice by the side of o
practising physician, or if theological schools give better
training, than the private study of an ordained clergyman,
busy with parochial duties, for similar reascns, a school of
law, with its large library, its professors set apart to the duty
its lectures, its company of students, its discussions, oral and
written, arc helps abovo nll that the private office of a busy
advocate can offer to a complete legal education. Not that 1
would altogether dispense with, or undervalue the observation
of actual practice obtained by attendance in a lawyer’s office,
during the smaller portion of his legal course, preliminary
to the student coming himself to the bar. After the general
survey of the law, the comprehension of its parts, and the
esamination and study of all those parts in all their relations,
which a thorough training in a law school can hest give. it
wou'd undoubtedly tend to the adrantage of the youthful
practitioner to pass a few months in the office of an elder
brother, observe its methods, and participate in its active
duties.

"DIVISION COURTS.

CORRESIPONDENCE.

To the FEditors of the Law Journal ;
Couxty or Huroy, Oct. 18, 1839.
Gextienex,—Tlas a bailif power to seize a mortgage on
reul estate, under a warrant of evecution issued from a Divi-
sion Court?  And if so, how can he caollect it, and who lms_to
sign the release for the legal discharge of ti.e debt, ard its
registry for the safety of the mortgagor? .
18y answering these few questions, through your valuubie
journal, you will perhaps oblige more than
ONE 0F YOUR SUNSCRIBERS.

[Our cozrespondent puts his questions in a manner which
causes us to have some donbts on the subject; but we are
inclined to hold that a bailiff can seize and collect & mortgage

under an execution against the mortgagee, under certain eir
camstanees.  Por instance, if on going to muake o seizure ho

finds o mortgage made to the exceution debtur, contatning a
cavenunt fur the payment of money, and of which there nna
; heen wo forfeiture, we think that under the 83th section of the
D, €. Act, which mentions “apocialties or seeurities fur
money,” it conld be taken in execution. We kaow of no pro.
vision, however, for registering » discharge of the mortgage
Usehen eollected ; bt probably a Court of Equity would compel
t the mortgagee to dv so.—Fus. L. J.)

10 the Fditors of the Late Journal :

Prestoy, 4th November, 1859,

i GexTuEMEN,~—Apreeably to your vequest, T herebhy send you

 the result of the operations of the 91st clause of the Division
Court Act of 1850, in the Cecond Division Court for the County

i of Waterloo. fur the peringd of eighteen months—rviz., from lst

Jananry, 1858, to 30th June, 1859

AM'T CLAINED,

Number of Judgment Summonses issued. cooereee. 41 o S1644 42

Of these were Withdrawn e seecccins cosevnenneee 10 o0 802 17
Leaving for hearing in Court .oovvvvirnrivescnnnenne 31 o 1142 76
Of these were dismissed by the Judgen.ceenenee 6 o 313 70
Orders were made o8 vevveeeeenen rererneee veresereenns 26 ... 829 05
Note.—Two orders for commitment; both were
cxecuted, and the result was the payment of
ono of the clnims. 24 orders were mado for
monthly payments.
Out of thie 26 claims, now paid in full..ccovcvienees 5 ... 86 67
:ducing the number 0. ceeveeeesvernaecnnens 21 .. 74238

On 14 claims out of the 21, part pnyments were made, and on the
remaining 7 claims no payments were made, nor further action
taken,

The said 14 claims amount to $453 61 ; amount paid
therean, S160 903 VAlance duc...ves v enrassrsensssssenses S292 71

Adding to this balance the amount claimed by the said
7 CIAINS, DCINE cor e verrsrere seaverren aneas 288 77

YT E R P TY PR R P P PP PPY)

will show the amount still due 0 Be «.iiciietiansaneeensee SH81 48

Upon caleulation I find that the sum paid on the above
§829 05 is equal to 30 per cent., leaving 70 per cent. unpaid,

Respectfully yours,
Orro Kiorz.

To the Edilors of the Law Jeurnal.
Newcastie, November Lst, 1859,

GexTieneN.—Allow me to ask your opinion, on the mean-
ing of the 57th clause of the Division Courts' Acts, 1850. Yon
will observe that it beging thus: ¢ Whereas it i3 expedient
that judgments exceeding ten pounds in the said Courts, shall
affect lands (in certain cases}, and that executinn should issue
in certain cases, against lands on judgments obtained in any
Division Court, &c.;” and, after pointing out the mode for
remaval into the County Courts, states that until the judgment.
is fully paid and satisfied, the plaintiff or defendant shall be
entitled to pursue the same remedy for the recovery of the
same or balance due thereon, as if the judgment had been
originally obtained in the County Courts.

Dues this entitle & party, after remotal under this clause,
to obtain a garnishee summons and order, &c., under the
County Cuourts Procedure Actsa? And is such practice gean-
eral 2 I ask, because it prevails in these Counties.

Your's {ruly,

Ax InNQUIRER.




250 LAW JO

[NovEMEBEK,

[From the preamble to the section of the Division Courts’ i
Act, giving a remedy to judgment creditors user L10, agaiust
lands, it would seem as if lands especially were intended to
be affected by it; but the provision is a remarkible one, s is |
also that enalling parties to_garnishee debts, &e., and buth
should therefore be construed liberally, and in favor of those
they were intended to benefit, numnely, judgment erediters,

When the Division Courts’ Act was passed, “‘garnishment”
was not known, and therefore a writ against lands, was the
only additional remedy which could have been gained in the
County Court ; and the Legislature in giving additional ma-
chinery to creditors in the County Courts, ean hardly be sup-
posed to have intended to exclude any creditors in that Court,
whether they were so originally or not.  But in the present
case, they are actually all on the same footing, being given in
the former Act the same remedy for the recovery of the debt
or balance due, as if the judgment had been vriginally ob-
tained in the County Court.

We think, then, that a party can garnishee on such a judg-
ment, and this seems, also. to be the opinion of Judge Ilarrison
and Judge Gowan, the only two County Court Judges of
whose practice on this point, we have any personal knowledge.

—-Evs. L. J.]

To the Edilors of the Law Journal.

Benevng, Lith Nov., 1859.

Gextreyny,—Being a subseriber to the Law Journal, 1 axk
the permission of putting the following questions:— !

There are two executions in the hands of different bailiffs, .
from different divisions in the same county, against the same
defendant.  Bailiftt A, received his ficstly and levied fisstly, !
and took the usual receipting bond from the defendant, and
two sureties, that the proverty levied on should he given up |
to him on a certain day, or when ealied for, and then imme-
diately left the defendant’s premises and left the property in
defendant’s possession.  The bailiff B., in the meantime, or |
before the time had elapsed fur deliveiing the property up on |
the bond, and before tho first oxeentinn ran ant, reccived his
execution and levied, and took away from defendant’s premises
the same property and kept possession of it, and whilst hoth
executions were current sold the property and returned his
exccution *“ maeney made” within the time required by law,

Was the leaving of the propertv by the first hailiff in the
defendant’s possession, and tuking the bond, an abandonment
of the first levy 2 And did the second execution attach the
property, on making the levy underit? And is the meney
property made and returned on the second exccution ?

The bailif' A. did not make another levy. It has already
been decided that executions from Division Courts do not take
priority from the time of delivery to the bailiff, but only from
the time of actual levy. DPlease answer in your next number.

R. L. Joxks, Bailig.

[The above question would seem, in: the opinion of our cor-
respondent, to turn upon the point of law which he says “ has
already been decided,” namely, “that executions from Division
Courts do not take priority from the time of delivery to the
bailiff, but only from the time of actual levy.” We know of
no such decision having ever been given, and in the absence
of any we are inclined to doubt that such is the law.

We think that the property in this case should have been
sold for the benefit of both exccutions and the proceeds first
applied on the first exceution. It is 2 very common practice
with bailiffs to take such bonds in order to save to the exccu-
tion debtor the expense that would attend the removal of the
goods, or the leaving them in charge of keepers, but this is

URNAL.

from making away with them before the tinie of sale. 2nd not
tv be sceured against subsequent exceutions to the vie under
which they are seized.

The fact of the bailiff who first seized not having removed
the guuds or put a keeper in pussession of them cannot in vur
opinion be construed into an abandvnment of the seizure.—
Evs. L. J.]

1o the Editors of the Law Journal.

As to the effect of Judgment Summons in the Sixth Division
Court, County of Grey, Townships of Holland and Sullivar,
First Court held for this Division, in June, 1838, the last in
September, 1859—a period of 15 months.

Year | Caxes 'Number  Amount |
L [ . i RESULT
Month. [Eotered - Susts.  Judgment. |
. L s d
June...] 9 . NiL Nil.
Sept...} 920 11 12 16 6} Deft. discharged—Coxtx adided
. ; to Jdgt —Esicited from deft
\ ¢ his possession of frechold—
; ' Certifieate lodged.
121 4 08 Arranged before hearing,
11 1 17 11 7 Not served. {tled.
114 8 81 'Discharged—Costs sdded—=Set-
115 | & 9 0}i0rder of payment—3 months—
Settled,
132 2121 Adjanned — Defte paid on
account, balance to he paid.
133 § 6 G Defe. discharged—Costs on Plt.
Jan.o) 1281 193 ) 16 4 4} Not served.
2u8 122 12 5 Dett. discharged=-Costs added
to Juigt.—IMt. an exam'tion,
i l adwitted horse & note his pro-
! | perty—Sezed and satisficd.
2127 9 15 562 Adpourned — Dett. depovited
« good security.
. 218 | 3 0 7} Adpanued ou deft. pay’gnearly
; whole debt and costs
. 210 1 11 10 3 | Doft. discharged—Costs un plt.
March. 7 Nil. N
Juuc... 1221 203 } 138 1 "Deft. paid debt and costs,
f 208 1 233 61 Adjourned for nssgirin’t of debt.
! W51 2 51 do. do. of Jiigt.
Sept.... 62 CThe 2iast cases, deft. taken un-
! i der attachments—1aid.
Non- Total......' 130 4 4

services, 1 o
> S
2 cnswes, )

Donbitful \ 1
2 casces, §

315 11y

916 ‘Ji

i
1
|
!
i
!
-— 53 12 8Y:

Obtained & sccnrcd....: 76 11 7315 Causes—11 Successful.

The above amount has heen obtained by Judgment Pro-
cedure,
Your’s most respectfully,
IIexwy Cauvpwent, Clerk.

To the Fditors of the Law Journal.
November 12th, 1859,

Goytieney,—Permit me, for my first time, to request an
answer in your next nunsber, to the fullunwing questions on ihis
case.

I had a judgment against L., and in favour of C. Execu-

done we beliere with a view to prevent the exccution debtor

tion came ont, and the Bailiff of said (Division) Court, substi-
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tuted another man to do his business. This man hired by
the Bailiff, gives a third person the execution, and a warrant
attached to it, under the seal and signature of him (the Bailiff).
Then the third person goes to work, and makes the money,
not from defendant H., but from a friend of H’s., .who paid
the money for H., under a protest, saying the Sheriff had an
execution, and although the money did not come from defend-
ant H., that is to say, direct, the above Bailiff causes the
money in question, to be returned to him, and makes his Re-
tarn, * geods claimed by Sheriff.”” Which party has the legal
right to the money made, C. or the Sheriff ?

Your’s truly,
A SuBsCRIBER.

[We do not exactly understand the relative positions of the
partied ; but we suppose that the execution alleged to have
been held by the Sheriff, was againat the goods and chattels of
II. If 8o, we cannot see yhat it could have to do with « H’g.
friend,” who paid the money on the execution from the Di-
vision Court. The Sherift' could have no claim on this money,

and C. would, in our opinion, under the circumstance as we| g

understand them, have an action against the Bailiﬁ:, for the
amount received and made by him on the fi. fa. against H.—
Eps. L. J.] .

U. C. REPORTS.

QUEEN'S BENCH.
Reporied by CHRISTOPHER RopinsoN, Esq., Barrisler-at-Law.

Haxggy v. Tug Geanp TruNk Rainway Company oF CaNapa.
Certiorari— Praclice— Appearance— Waiver.

by certiorari after issuse joined,

w?cen:zl: S::tsetll:i 1;311;1‘(::% gl‘::?;lgh;eml:gz ('Euoo:t:tinythe court. nboye. J '

In this oase the plaintiff did so declare, and signed judgment in this court, though

the defendants had not appeared. Defendant meved in Chambers to set aside

thejudgment on other grounds, but made no objection for the want of appearance.
Held, that he was precluded from afterwards objecting on that point.

J. Bell (of Belleville) obtained a rule nisi on the plaintiff to shew
cause why the declaration and subsequent proceedings shonld not
be set aside for irregularity, because no appearance was filed for
defendants, and the defendants did nat appear; or why the order
made by the Chief Justics of the Common Pleas should not be re-
gcinded, and the declaration and subsequent proceeding set aside for
irregularity, on the grounds that the County Court of the County
of Oxford being a court of record, and the cause being at issue in
that court, the trial should be of the issues that had been so0 joined
in the Court below ; that the venue in the cause brought up wasin
the County of Oxford, and could not be changed without an order,
wherefore the venue in the cause in this court should also have been
in the County of Oxford; that the declaration served was not
founded on any writ, and that for the same eause of action another

issue. .

cauos: 21’:;38‘31 of September, 1858, the cause was at issue in the
County Court of Oxford. On the 11th of September the certiorari
issued. Afterwards the plaintiff’s attorney sent to the defendantg’
attorney s declaration in the cause in this court, who returned it
with the remark that issue had been already joined in the cause
in the court below, and that if compelled to plead de novo he should

lead that another action was pending. The defendants’ attorney
made oath that he was afterwards served w1th' an issue book made
up on a declaration in the Queen’s Bench, laying the venue in the
County of Middlesex, and stating the same cause of action as had
Leen set forth in the declaration in the County Court. Judgment
by default was signed upon that declaration, and notice of nssess-
ment given on the 23rd of October.

It was sworn further that no appearance had ever been entered
for the defendants, except in the court below; that the cause.of
action arose in the County of Perth; that the attorney was in-
formed the defendants had a good defence to the actl’on; and that
no process had issued in thjs case from the Queen’s Bench but

only the summeons on which the plaintiff had declared in the County
Court.

On the 29th of October the defendants moved in Chambers to
to set aside the interlocutory judgment on the same grounds that
were stated in the application to this court, which summons was
discharged. )

The plaintiff’s attorney filed an affidavit to the effect that the
declaration in the County Court was for the same cause of action
as that declared upon in the cause in this court; that the certiorari
issued at the instance of the defendants ; that the defendants’ at-
torney did not give any notice, or take any exception until during
this term (Michaelmas) on account of the want of appearance by
defendants ; and that in the application made at Chambers to set
aside the interlocutory judgment no objection was taken on the
ground of want of appearance, nor was any iutimation given of
such an ob+ection. or that any attempt would be made to set aside

the proceedings subsequent to the summons if the plaintiff should
| proceed to assess damages.

D. G. Miller shewed cause, citing Turner v. Bean, Barnes 845 ;
Ch. Arch. Prac. 1268.

Read, contra, cited Clack v. Dizon, 3 M. & 8. 93; Clark v. The
Mayor, &c., of Berwick, 4 B. & C. 649 ; Landens v. Sheil, 3 Dowl.

0.

Rosixnsor, C. J.,—delivered the judgment of the court.

We are not aware of any legislative provision in this province
respecting removal of cases from county courts by certiorari.
They have been granted, we assume, upon the principles of the
common law ; and we have nothing to govern us in regard to the
subsequent proceedings upon the return of the writ but the practice
pursued in England inlike cases. In Fuazacharly v. Baldo, (1
Salk. 352,) a distinction appears to be drawn between cases re-
moved by a habeas corpus cum causi and those returned upon a
certiorari; the former does not remove the record, but that remains
below, and the return is only an account or history of the proceed-
ings ; and for this reason, it is said that in that case, if & cause be
removed by habeaas corpus the plaintiff in the superior court must
begin de¢ novo. This we take to be equivalent to saying, that when
the record is removed by certiorar the plaintiff need not begin de
novo, otherwise there would be no such difference. In Woodcraft
v. Kinaston (2 Atk. 317,) the same doctrine has the high authority
of Lord Hardwicke, who says, ¢ There is a difference between a
habeas corpus and a certiorari. That removes the body cum causd,
and then you must begin in the superior court and declare denovo;
but on & certiorari you must proceed on the record as it stands
when removed.”” - o .

This {s very distinet, and the law as thus laid down seems reas-
onable and convenient, for when the parties have been content to
rest the matter in controversy between them upon a certain issue,
it seems needless to incur the delay and expense of going over the
the same ground again after the removal of the cause; yet the
practice in England after all seems not to be in accordance with
this doctrine of Lord Hardwicke, for in the case cited of Turner v.
Bean (Barnes 845), about thesame time that the case of Wooderaft
v. Kinaston was before Lord Hardwicke, the Common Pleas held
that when proceedings from an inferior court of record were reo-
turned upon a certiorari into their court, and it appeared that the
parties were at issue in the court below, the plaintiff must neyer-
theless declare de novo.

In Chitty’s Archbold, 1247, this is recognisod as the practice;
and in Tidd’s Practice, 5th ed., vol. L, p. 470, the same thing is
stated more at length, and the reasons given for it from Lord
Chief Baron Gilbert’s Treatise on Execution, 144, 200.

We cannot hold that the plaintiff was wrong in declaring de novo
when there is 80 much to support his proceeding, though we can-
not but say that, considering the respectable footing on which our
county courts are, we think it would be well if we were allowed to
take up their proceedings in the stage at which they had arrived
before the removal, for the reason given by Chief Baron Gilbert
for the contrary practice no longer applics.

When the pleadings were ore tenus the certiorari could remove
nothing but the writ, and the parties had of necessity to make
their statements anew, since their existed no written pleadings to
be removed with the writ. 1t does appear, however, that the cur-
rent of authority sustains the plaintiff in having declared de novo
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in this court after the removal of the cause, although the parties
had pleaded to issue in the court below. It is said that the plain-
tiff in such & case cannot claim more damages than he had claimed
in the other Court, but there is no complaint of that having been
done here.

We do not think that the defendants can be allowed, at this late
stage of the proceedings in this court, to object that the plaintiff
could not declare after the removal until he, the defendant, had
appeared in this court, for he has acted in the cause in this court
by the application he has made, and when he moved to set aside
the interlocutory judgment he made no objection on the ground of
defendants not having entered anappearance,but relied only on other
irregularities. i

If the defendants did not enter an appearance in this court after

* the removal of the cause, the plaintiff should have served him with a
rule for a procedendo to issue unless he appeared within four days,

because the plaintiff could not regularly declare against him till he |-

had appeared. If within the time he had entered an appearance,
then the plaintiff could properly declare. 1f the defendant failed
to appear, then the procedendo would have gone, and the cause being
sent back to the court below could never afterwards be removed.

This would have been the regular mode of proceeding.

But we think the defendants, by their delay, and by the course
they took in complaining of other irregularities, and omitting to
object to want of appearance when they moved on other grounds,
have precluded themselves from objecting on that ground now.

Rule discharged.

COMMON PLEAS.

Reporled by E. C. JoxEs, Esq., Barrister-at-Law.

RanNey v. MacLEnm.
School Trustees— Arbitrators—Personal responsibility.

‘Where an award is made against a trustee corporation by arbitrators under the
arbitration clauses of the Common 8chool Acts, the arLitrators have no power
to declare the personal property of the trustees lHable without first giving such
trasteer an opportunity to show cause against such personal responsibility.

Quere, Have such arbitrators power to determine the personal responsibility of
trustees on their refusal to fulfil the award.

This was an action of replevin by the trustees of a school sec-
tion in Dereham against the arbitrators and collector, under an
award in favor of a teacher. The award was made by the arbi-
trators against the trustees in their corporate capacity, and, on
their neglecting to pay at-the time appointed, & warrant was issuned
against their personal property, whereupon they replevied. The
facts of the case appear at length below. .

R. A. Harrison for the plaintiff.

D. @. Miller for the defendant.

DraPER, C. J., delivered the judgment of the court.

Upon the pleadings before us on this demurrer, the plaintiff
complains, in an action of replevin, that the defendants took his
goods, and detained them, and unlawfully cenverted them to their
own use. -

The defendants justify the taking and detention by setting forth
that the plaintiff and two other persons were school trustees; that
they- had employed one A. 8. H. as teacher of their school, on
‘certain specified terms; that they refused, after a short time, to
‘let him continue to be teacher ; that a difference arose between the
trustees and the teacher, in regard to his salary, and the agree-
‘ment with him, and the refusal to let him continue; which differ-
eénce was referred; under the statutes, to three arbitrators, who
awarded (24th April, 1858) that the teacher was then the teacher
of the said school, and ought to be sustained; but the trustees
wilfully neglected to ‘perform their duties in that behalf, and
refused and continued to refuse to pay the salary of the teacher, or
to admit his claim thereto, until the year mentioned in the agree-
ment bad expired; and at the expiration of the year, the said
differences continuing in regard to the salary of the teacher, and
the sum due to him, the teacher demanded & reference, and named
the defendant W, E. Nesbitt as one arbitrator; and the trustees
refusing to name an arbitrator, the teacher named one Thomas
Banbury as second arbitrator ; which two arbitrators, with defep-
dant Rodgers, who was local superintendent, on the 18th Qctober,
1858, made their award, that there was justly due to the teacher

from the trustees, according to agreement, $273 95c.; and they
awarded that the trustees should pay that sum to the teacher .
within three days after the publication of the award and notice
thereof in writing, with $12 costs: that it thereupon became the
duty of the trustees to exercise their corporate power for the pay-
ment of the teacher’s salary, according to the award; yet the
trustees, after three days’ publication, &c., and notice thereof, and
demand in writing, did wilfully neglect and refuse to exercise their
said corporate powers, and to pay, &c, nnd thereby became per-
sonally responsible for the fulfilment of the contract, and for the
payment of the sum in the award mentioned; and thereupon the
arbitrators issued their warrant to the defendant Maclem, to
enforce the collection of the moneys in the award mentioned
against the personal property of the plaintiff so being one of the
trustees, and having negligently and wilfully refused to exercise
the powers, &c., as they lawfully might, &ec.

I have not been able in principle to distinguish this case from
those of Kennedy v. Burness (156 U. C. Q. B. 47), Kennedy v. Hall
(6 U. C. C. P. 218), and Kennedy v. Burness (6 U. C. C. P. 227).

Admitting, for the sake of argument, that in case trustees
become liable under the 12th section (16thly) of 13 & 14 Vie. cap.
48, for wilfully neglecting or refusing to exercise their corporate
powers for the fulfilment of any contract or agreement made by
them, such liability may be enforced by the warrant of the arbi-
trators, under the 15th section of 16 Vie. cap. 185, under the gene-
ral authority given to enforee the collection of any sum of money
by them awarded to be paid, it appears to me necessary to show
that there has been some adjudication of the fact of wilful neglect
or refusal, to justify the issuing of a warrant.

It may be that the same or other arbitrators, to be named
according to the statutes, would have the power to determine that
the trustees had been guilty of a wilful neglect and refusal, and
might make an award to that effect, and that sach award would be
considered as justifying the issue of a warrant to levy de bonis
propriis the money awarded to be paid by the school trustees as o
corporation; but in the present case the plea assumes no such
adjudication to be necessary, and that a distress warrant may
issue against the individual property of each trustee, without its
being shown that he has had any opportunity to contest the fact of
wilful neglect or refusal. The award shown affects the corpora-
tion—the warrant is against the effects of one of the individuals
composing it. The award, as it stande, according to the cases
referred to, does not justify the warrant; and so the plea admits,
in, effect, by averring the fact of wilful negloct as the necessary
foundation for the warrant.  But this is, in effect, issuing execu-
tion without trial or judgment, and is so manifestly contrary to
justice that it cannot be sustained.

The general question has been so fully discussed in the previous
cases, that I think it unnecessary to say more than that in my
opinion there must be judgment for the plaintiff on this demurrer.

COMMON LAW CIIAMBERS.

(Reported by Tromas HopGINs, Esq., LL.B., Barrister-at-Law.)

! Swirr v. WILLIAMS ET AL,
Irregularity—C. L. P. Acl, sec. 107T— Time writ returnable—Declaration.

‘Where a plaintiff is unable to serve all defendants, he must obtain time to declare,
to prevent time running in favor of those served.
A writ is returnable from the day of seryice, and the year runs from that date.
A plaintiff must deliver as well as file his declaration before he can be held to have
dec within the meaning of the Act.
(Oct. 21, 1859.)

This was a motion to set aside the plaintifi’s declaration as
against the defendant Wiiliams, on the ground that the same was
not served within one year after the service of the writ. The
motion was made under the 107th section of the C. L. P. Act, 1856
(same a8 English C. L. P. Act, 1852, sec. 58, English Rule 85, H.
T. 2 Wm. IV.), as follows: ‘‘ A plaintiff shall be deemed out of
court, unless he declare within one year after the writ of summons
is returnable.” The facts were as follows:—The writ against the
three defendants was issued on the 10th September, 1858 ; served
on Williams and ancther 13th September, 1858, and on the third
defendant 23rd July, 1859. An appearance was entered for
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Williaws on the 21st September, 1858, The plaintifi’s declaration | the same being scized in the possesxion of the said Dumble, as
was filed on the 3rd September, 1859, and served upon defendant l such mortgagee. This application was supported by Mr. Dum-
Williams' attorney on the Lst October, 1839, | ble’s affidavit, that he bad taken possession under tus wmortgage,
J. B8, Read showed cause, objecting that it appeared on affidavits | and that on the 5th of September, the sherift scized the same for
that the plaintiffs could not serve the third defendant until July \ the interest of the defenunnts in the equity of redemption thereof,
1859, aud that the C. L. P, Act, sec. 107, did not apply in such a ! at the instance and on the bebalf of Fowler, the debt due to
case; also that the declaration, although not served, was filed | Dumble being still unpaid and unsatisfied; and he statesthat Fowler
within the year, and that the year could only be reckoned from | knew at the time of the seizure, of he existence of bis, Dumble's
the end of the six months during which the writ was current. mortzage, and that the pretence for seizing the propety is on ac-
Hodyins, contra, cited Larnes v. Juckson, 1 Bing. N. C. 543 s. | count of the defendants equity of redemption.
. 8, Dowl. . C, 401z Morton v. Gray, 9 B. & C. o445 Norrish v. The application is opposed upon a variety of affidavits, setting
frchards, 3 A. & K. 7833 Ludon v. Roberts, 9 Ex. 227, and Notes | forth circumstances to shew that Fowler had not the possession
to Harrison’s C, Ij~ P, Acts, 214 of the property but that the same still remained in the possession
llaGsnrTY, .!.-‘—'l he case of Morton v. Gray scems clearly to settle | of t)e Compnny, and that Fowler was merely 8 manager for the
that the nl:.nnuﬂ‘ must obtain time to declare, to prevent 1o | Company in the conduct of their business, aml that 1f he had any
running in avor of a defendant who is served, althvugh another | eonirol over the property it was as such manager of the Company
dcr"""f”‘t be still unserved. A A and not as mortgagee thereof. The sheriff swears that hie does
1 thiak process must bg returnable fr‘om the time of service. i not believe that Dumnble ever had any possession of the property,
X.c:umo’. distinguish }‘"3. case from Fudon v. Rob"}’ (D Ex.) i1 ] apd that jeis necessary the sherifl’ should have the possestion
whick Parke, B., delivering judgment, says: «We are all of | grder to effect s sale. ~ Ie states that Dumble’s debt is not due.
opinion that, according to the true meaning of the words ‘declare | 3¢ ¢ quite out of the questivn that I can try upon aflidavit,
within the year,” the plaintiff must cither have delivered his decln- | whether Dumble was or was not in pussession, of the goods or
ration within the year, or, h:_u-mg filed it, must have given notice | ynder what circumstances he was in posseswion, if he were in
t'o the ('Of(‘lld.‘l!lt within that time.” <A pl:mmﬂ' doesg yot dcchfr?. F'truth in ])OSS(!h:iOll at the time of the sherifl’s seizure. There
il he has informed the defei. b of the cause of action.”  This | ceems 10 have been some mismanagement in this watter from
proceeding was under the old practice. (ur present practice | ()¢ beginning, for now the aflidavits in reply to this appliea-
fg"l;’ot hClcl:] the plaintiff—our rule of court requiring declaratioas | tion attack Mr. Dumbie’s mortgage, on the giound that it forms
¢ served. . . . . tnovalid sccurity, and that in fact it is not real. I that be <o,
Watkins v. Fenton (8 U. C. C. P. 259), decides that o plaintifl j 150 by the prcs)em. sale of the goods itis intended to dispaute tis:
cannot treat a plea filed, but not served, as a nullity, and sign validity of tho cliim, of Fowler, 1 cannot understand why the
judgment, but should move to set it aside as jrregular. I think | gherit should have permitted the interpleader order to be vescid-
the authorities are clearly in favor of the application, and I mustieog; for had that remained, Mr. Dumble in the issue to he tijed
make an order, as asked in the summons. would have been obliged to support and sustain it I suppose,
e e e however, the sheritl, (although he now swears he nlc\'cx* asrent
Al O 1 M rra 10 . cd to the order being rescinded,) must have pevimitted it to be re-
(Reported by €. . Exutistt, et M4, Barrister atilaw) scinded, and it scems now by tl)xc course hcphus taken that he is
satisfied to question, himself, the validity of Dumble’s mortgage.
: ; Even before the interpleader order was rescinded the sheriff ap-
Shtrgl‘:lbs:mzon nfgovxl:—lhgh(stifmorfgagora’ld martgagee. pears to have taken part with Fowler, who way interested in
Tlgﬂ“&;}ﬁ;’g’;‘nd‘]‘]’;‘z°t‘;“';“::?;n"‘,'n';t‘0"r‘(}:"’:]:‘n?;l;ff;l;";“;‘;;’c;t“‘°°°"P“" oftho ) pressing the execution for he notwithstanding he had asked the
A sherlfT selllug the equity of redemption in certaln oods under an exeeution | protection of the Court, went on to scll the defendants equity of
agmnst tho mortgagor is entitled 10 serre tho goods even if 10 possession of rcdcmption.
Il’xl‘;xfg:«i;}! Impropriety remove the goods out of the possession of the mort- it does not appear to me that the Court or a Judge has any
®agor b« {the mortgagce’s) remedy §3 against the sberitl and not by application | power to interfere in the manner Mr. Dumble now asks. If the
toajudg in Chambers, . . property was in the possession of the defendauts, the mortgagors
The parti-ulars in this case appear in the judgment. of it, then I apprehend there can be no question the sherdfl had
Burxs, J.—The facts appenr to bethese: The plaintiffs have | a right to scize the property and to deprive the mortgagce of the
assigned their judgment to one John Fowler, who caused exccu- | possession.  If the sheriff disvegard themortgage contending that
tion to be placed in the hands of the sheriff of theUnited Counties of | it is invalid and forms in truth no legal chiarge upon the property,
Peterborough and Victoria, some time in June last, and upon which | then I suppose he wounld sell the corpus of the goods, hut in that
writ of exccution the sheriff seized two locon:otives, some platform | case he assumes the responsibiiity of cstabliching what he con-
cars, and otker property of the defendants.  Jolin I. Dumble, of | tends for, if the mortgagee does not sabmit, I the sheriff sub-
Cobourg, made claims to the same as the mortgagee thercof, aml | mits to the mortgagee then although he has taken thelrorpus of
thereupon the sheriff applied for an interpleader summons.  An | the goods finding them in the posgession of the mortgagor he conld
order for an issuc to be tried was made.  While that order w..s in | sell only tho equity of redemption in term.  On the other hand,
force snd before anything was done upon it, the sheriff proceeded | if the sheriff finds the goods in the possession of tie mortgagee
to selt the equity of redemption of the defendantsin the property so | then whatis the sherifi’s duty in such o ease?  The morigagee in
scized.  Upon the application of J. 1. Dumble, that sale was sct | the present case has applicd to & julge to order the shenff to re-
aside as being a violation of thé interpleader order. The inter- | store him the possession.  He could not obtain such possession by
pleader order was made originally under the idea and belief that | replevin for the goads when taken by the sheriff are in the custody
Dumble claimed title to the property scized, by virtue of an abso- | of the law. The mertgagee contends the sheriff has no aight to
lute nssigninent aud not as mortgagee thercof, and consequently | deprive him of the possession on the pretence that-he seizes an
when it was ascertained that such was the fact, an application | equity of redemption. I take it the morigagee is right in that
was made on the part of Fowler, the assiguec of the plaintiff’s ' proposition, but still 1 think the sheriff is vight to make a seizure
judgment to rescind the interpleader order. ! of the goods themsclves in the possession of the mortzagee in
The order was rescinded, Dumble consenting thereto and no op- 1 order that he may sell the equity of redemption. I think that is
position being made by the sheriff, though he now swears that he ' the cffect of the new provision cnabling the sheriff to sell the
did not assent to it or authorize any one to asscat to the rescind-  equity of redemption upon an execution against the goods and

Swirr &7 AL V. Conoure AND Prreribonoucs R. R. Compasy,

ing of the order. | chattels of the mortgagor. If the mortgagee has thelegal custody
Since these proceedings, it appears the sheriff has again seized : of the goods the sheriff cannot of course upon an exccution against
the property and is intending to procecd to sell the same. ; the goods of the mortgager, take the property from the custody

Qu the 8th September, Mr. Justice McLean, granted 8 summons ' ¢f the mortgagee, but still, I apprebend he must scize them in
calling npon Jobn Fowler, to shew cause why the sheriff should - order to sell the mortgagor's interest.  Upon an execution against
not deliver up to Dumble, the mortgagee of the property scized, | lands it is the estate upon which the writ operates and not the
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corpus of the land, but upon an cxeccution against goods it is the “ where ho saw

possession of the property upon which the word « scize” acts. It
appenrs to me that it would be very absurd to speak about seizing
an interest or cquity of 1edemption in goods which the sheriff
may ucver see.  Suppose there be a quantity of new goods mort-
gaged, if the sherifl’ scize the goods and expose the interest of
the mortgagor for sale; a purchaser may be found giving that
interest for something beyond the mortgage debt, but if the
goods be some worn out furniture, the purchaser would give a
very little, if any, for theinterest. This interest whether it may
hie valuable or being wortk: auything at all, most certainly caunnot
be determined without the goods being viewed, and I know of no
way to ensure that, but to construe the word ¢ seize” used in tho
Act referred to, to mean the same thing in case the goods be in
the possession of the mortgage asit would if they were in the
possescion of the mortgagor.

1 cannot however, take upon myeelf to decide between the par-
ties, and order a defivery of the goods under the circumstances,
If the mortgagor shall suffer by the act ot the sheriff or that his
debt is lost or diminished in amount, he must seck his remedy
agninst the sheriff for such injury or damage,

I do not discharge the summons with coste, though it be moved 1
with costy, for this application grows out of the new Act, and |
besides, it seems to me there is some hittle foundation for thinking |
that the sherifl instead of acting indifferently between the two con-
tending partiey, has given the preponderance to Mr. Fowler.

Summons dismissed.

MevErs v. RoBERTSON.

P actice—Contempt—Order fur commitlal—Ch. Sa.
A (. 81 cannot bs issued m Upper Cannda on a judginent for costs only.
Under 22 Ve, capn 96, s, 33, 6 the yudgzment be for costs only, an order for com-
mittal fur coutempt ouly will be grauted, and not an vedor foe a Cut. Sz. to 1sxue,

The defendant, by this application, called on the plaintiff to
show cause why n writ of Ca. Su. should not issue agaiust him for
his contempt in not appearing and submitting to oral ¢xamination
on oath, in pursnance of an order duly mude in this cause, and
appointment endorsed thercon. No cause having been shown,
Enahsh, for the plaintifl; asked for the usual order for a Ca. Su.
to issuc against the plaintiff for the amount of' the judgment in this
cause, pursuant to 22 Vie. cap. 96, sec. 13,

McLeay, J., on hearing that the judgment was in favor of the
defendnt for the costs of defence merely, refused the order, on the
ground that according to the statutes now in force in Upper
Canada, no Cu. Sa. can issne for costs only; but said he would
grant the order for conunittal of the plaintiff under the stdtate,
and allowed the summons to be amended and re-served for that

])Ill‘pO\\!. .
Order refused, with leave to amend.

Davis AND oTHERS V. CUNNINGHAM.

Arrost wnder Gt St—Ihsuiarge by ronsonl— Escape—Subsequend arvestor oaplure—
Jteleaze from custody.

A miere telesso from cnstody. of a person arrested under a (. Sa, for a given thme,
§n onder to make arrngementsaf possible to satisfy the debt, does nat amount
10 & discharge in law.

A shend! releasing a debtor arrested under a €z, ¢, from custody, on the rerbal
consent merely of the attoeney, sutfers an cscape, fur which b §s Hable to the

tatutiil
A ‘;‘n.-mm arrcctad under a 1. S, and suflered to zo at large by the sherilf fora
Jatted taing, with the cvasent of the atturuey, iay be re-arfested under the

same writ.
Juno 4, 1859,

A judgment was obtained in this suit on the 20th Mareh, 1859,
and a 2o Fa. issued, which was returned nulla bona on the 1lth
April.  An order was then obtained for the examination of the
defendant Letore the judge of the county court of the county of
Wellington, and he was @0 cxamined.

The examination being duly certified, an order was made that o
writ of (' Su should issue against the defendant, on the ground
that he had made a frandulent transfer of his property, to prevent
iUs being taken in excention,

On the Cu. Se. defendant was arrested on the 4th day of NMay,

LAW JOURNAL.

and while in custody went with the baililf to the sheriff’s house,
,

the sheriff and the plaintiff 's attorney. IHe then
cntreated to he allowed to go at large for & short time, to cnable
him to arrange the demand; and it being then Saturday night,
eather than commit the defendant to gaol, the sheritf, with the
consent or by the direction of the plaintiff*s attorney, allowed him
to go at large, upon the express understanding that the defendant
would bo taken into custody at a particular time, if the demand
were not settled.

Additional time was allowed to the defendant beyond the period
first limited ; but having wholly failed to raise the neces=ary mears
for satisfying the amount, the sherift’ was told that no further
indulgence conld be granted.  On the 19th May the defendant was
again taken iuto custody by the sheriff®s officer, and contrived to
escape from him. He now moves that the last arrest made under
the Cua. Su. issued in the cause, and all procecdings subsequent to
the first arrest, shall be set aside, on the ground that the desendant
was discharged from arrest by the plaintifi’s attorney, and that he
therefore could not be arrested a second time in the same cause on
the same Cu. Su.

McLeas, J.—Thereisno doubt that the defendant was arrested
on the 4th May, and that he was then suffered to go at large, and
continued at large until the 19th, with the usseut of the sheriff and
the plaintiff’s attorney ; and if what occurred on the evemng of
the 4th, when ho was released from actual custody, amounts to a
discharge in law, he could not legally be again arrested vpou the
same writ.

In noto s to sec. 191, page 356, of Harrison’s C. L. P. Act, itis
very correctly stated that the discharge of the debtor betore this
act, whether rightfully or wrongfully, if by order of the attoracy,
was considered o satigfaction of the debt; therefore it was that no
subsequent arrest could bo made for the same cause of action,

An arrest can only be made when there is a sufficient cause of
action subsisting—and it is not pretended to be denied that that
was the case when the defendant in this suit was arrested—but it
appears that Mr. Kingsmill, the plaintiff’s attorney, at the earnest
solicitation of the detendaut, treated him better than he deserved,
in consenting that the arrest should be so far suspended for a short
time that the defendant was not required to be committed to gaol
till the Monday following, on his pledge that be would either satisfy
the deferdant or surrender himself to the sheriff at that time. Ho
failed to make apy arrangemnent which could cntitle him to a dis-
charge, aud the time was still further cxtended, in the hape that
it inight become unnccessary to commit the defendant to gaol;
and it was not until the sheriff and plintifi’s attorney despaired
of anything being done, that orders were given to take the defen-
dant again into custody under the writ.  Instead of surrendering
himself, and being grateful for the indulgence shown him, when
the sheriff was obliged to arrest him, in order to carry cut the
exccution of the writ in his handy, the defendant, under pretence
of preparing to accompany the bailiff to Guaelph, went into a reom
at his own house, and from thence, with the assistance of bis wife,
made his eseape out of & window; and he now applies to be wholly
discharged, on the ground that lie has been a second time arvesged,
after having been previously arrested and discharged by the sheriff,
for the same cause of action!

The 191st section of the Common Law Procedure Act of 1856,
provides that a written order from the attorncy by whom the
Ca. Sa. shall have been issued,gshall justify the sheriff, &c., in
discharging a party, unless notice in writing to the countrary
shall have been given by the plaintiff or person for whom the
attorncy professes to act; but such discharge shall not be a satis-
Saction of the debt, unless made by authority of the creditor; and
without such consent, an attorney is not justified in giving any
order for the discharge of a debtor. The mere consent to allow the
deiendant to go at Iarge for a time, could not, since that act was
passed, operate as a discharge from the debt, for there was no
order in writing from the attoruey, and the consent of the plaintiff
in the suit was wanting. The debt, then, being stift subsisting,
and the Ca. Se. being still returnable and in full force, I am of
opinion that the defendant was liable to be arrested upon it by the
sheriff at any time before the return day. The release of the
defendant by the sheriff, without any written order {rom the attor-
ney, was in fact an escape, for which the sheriff might be held
liable by the plaintiff ; but the defendant has no right to claim to
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be wholly relieved from arrest because he has escaped out of cus-
tody.

’lyhe gsammons must therefore be discharged, with costs; and
I am glad that the change in the law under the 191st section of the
Common Law Procedure Act is such as to sanction this result, and
defeat a scandalous attempt to throw upon the sheriff a liability
for a considerable amount, because he extended to the defendant
more indulgence than he seems to have deserved.

Summons discharged, with costs.

CHANCERY.

(Reported by TeoMas Hobeins, ksq., LL.B., Barrister-at-Law.)

McDoNaLp v. PUTNAM. .

Creditor and Debtor—R ble and Ir
Surelies, .
A debtor who had execated a chattel mortgage and given security to two of his
creditors executed an assignment giviog his suretiesa proference, and providing
for a general release just befors another creditor issued his execution. Ona
bill filed to set aside the assignment as void against the execution creditor,

hio" Aent

-Belease—

H;lajtdw'ﬂat from the circumstances surrounding the execution of the assignment
the debtor intended to execute an irrevocable deed in favor of his sureties, and
that on that ground the deed was not void; but as it contained a gereral
release which would deter creditors from executing it, it was set aside, and the
creditors entitled to the proceeds of the estate according to pno.rity.

This was & bill filed by John McDonald and William B. Lyle,
against Gteorge Y. Putnam and others, to set aside an assignment
for the benefit of creditors, on the ground that it was execute_d
while their suit at law was pending with the view to defeat their
claim. The facts appear in the judgment.

A. Crooks for the plaintiff. Hector for the defendant.

Estex, V. C., delivered the judgment of the Court.

The facts of this case are, that George Y. Putnam, being in-
debted to various persons, and amongst them to the plaintiffs, and
the plaintiffs having commenced an action against him for the re-
covery of their debt, Putnam having also made a chattel mortgage
gome time previous, extending to after acquired property, and
granted a confession of judgment to Messrs. Gilmour and Coulson,
whose debt amounted to £2,500, and who also keld the bonds of
Jacob Putnam, and Lockwood and Warren as sureties for the
same debt or part of it, made the assignment in question without
any communication with his ereditors except that he had consulted
Warren about it, to Whitelaw, not a creditor, under which Jacob
Putnam would be entitled to a preference, and as he is liable to
Gilmour and Coulson for thelr whole deminnd us surety for kis son
George Y. Putnam, the whole property comprised in the assign-
ment would pass to Gilmour and Coulson. None of the creditors
have executed the assignment. The plaintiffs have not acceded to
or acquiesced in it, but the contrary. Lockwood has I think as-
sented to it, even supposing it to be revocable in its inception. It
is also asserted by Mr. Lawder, in his evidence, that Mr. Currie,
claimed the benefit of it, on behalf of Jacob Putnam; but he ac-
companied Mr. Lawder, who was acting on behalf of Gilmour and
Coulson, and his claim seems to have been preferred for the benefit
of Gilmour and Coulson ; while on the other hand Whitelaw states
that Jacob Putnam, although informed by him of the assignment,
never made any application to him about it. Further enquiry
would be proper to ascertain if it were necessary, to what extent
Jacob Putnam, and the other creditors, to whom the assignment
was communicated had assented to it. If Currie was acting on
behalf of Gilmour and Coulson, without authority from Jacob
Putnam, his application would not operate as an assent on the
part of Gilmour and Coulson, who in fact have not assented to the
assignment, but have acted in contravention of it by placing their
writ in the sheriff’s hands; in fact they have attempted to claim
both under and paramount to the assignment. As Gilmour and
Coulson, they are not entitled to any benefit under the assignment ;
but if Jacob Putnam has really assented tc the assignment 80 a8
to preclude himself from asserting his legal remedy against George
Y. Putnam, and he is liable to Gilmour and Coulson, and should
pay them, he might ceteris paribus claim the benefit of the assign-
ment ; and so might any of the other creditors who had acted in a
similar manner. What then would be the effect of the answer of
Jacob Putnam, claiming the benefit of the deed, and yeilding un-

doubtedly an unqualified assent to it 80 as to bind him ? It seems
to me that the plaintiff having previously obtained judgment, and
issued execution and placed it iu the sheriff’s hands, and the goods
being therefore bound, no subséquent assent on the part of the
creditor could sustain the deed, so far as they are concerned. I
may add that such appears to be the law from the cases of Wilson
v. Kenny 17 U. C. Q. B. 168, Maulson v. Topping, 9 U. C. C. P.
183 and Seggers v. Evans 5 E. & B. 367.

I have carefully examined almost all the cases that were cited,
and some other cases, with respect to the revocable character of
oreditor’s deeds, and it may not perhaps be without iis use, cer-
tainly to myself, although not strictly necessary, to state shortly
the views I have formed of the rules applicable to such cases.
Lord Justice Turner in the case of Smith v. Hurst 10 Hare, so
well described the distinction between trust deeds in favor of
particular pergons, and trust deeds in favor of creditors, and stated
that the latter class of deeds might be revocable or not revocable
in their inception, and that the question to which class they be-
longed was to be determined by their contents and the circum-
stances attending their execution, and that although revocable in
the first instance, they might become irrevocable as to all or some
of the creditors in consequence of subsequent dealings between
them and the author of the trust or perhaps the trustee. In the
cage of Grifith v. Rickeits 7 Hare, 299, 301, Wigram, V. C.,
evidently considers a deed of irust in favor of creditors not re.
vocable in its inception where the grantor had covenanted with
the trustee not to revoke the trusts, and to aid in their execution,
and for further assurance—provisions for the most part utterly
inconsistent with the idea of mere agency. As to the nature of
the communication to creditors which would be sufficient to make
a8 revocable deed irrevocable, as to them, some difference of opin-
ion perhaps exists, and the law doecs not seem to be gettled.
Knight Bruce, V. C., in the case of Wilding v. Richards 1 Coll. 655
seemed to think that to make a revocable deed irrevocable, the
creditors must have assented to such a degree as to become bound
to -accede to the deed; while Wightman, J., in the case of Hurland
v. Binks 15 Q. B. 721, inclined to the opinion that if the deed
were made known to the creditor and he might have forborne suit
in consequence, the deed could not be revoked as to him without
affording him the option of acceding to or repudiating it. I con-
fess the opinion of Mr. Justice Wightman, appears to me highly
reasonable and just, and it seems to be coufirmed by what was
said by Lord Campbell, C. J., in the subsequent case of Seggers v.
Evans before mentioned. There.is another class of cases nearly
allied to that which I am considering, namely, thatin which a
trust is created for the benefit of the creditor or creditors who
therefore cannot claim the execution of the trust but for the benefit
of the parties to the deed. Such were the cases of Gibs v. Qlamis,
To entitle a party to enforce such o deed, not only must a trust be
created, but the plaintiff must be a cestu; que trust, In the two
last mentio_ned cases the plaintiff did not fill that character al-
though an irrevocable trust had been created. In the case of &
mere revocable deed of management, no trust is created, but a
mere agency. The two classes of cases have in some measure
been confounded, but they are rather alike than the same, I
may add that then the question is not whether the deed is revo-
cable, hut_whether the plaintiff is - entitled to be admitted to tho
benefit of it. He must be able to make it appear that he isin a
situation to furnish whatmay be deemed to be the consideration
for the deed as in the case of Lane v. Husband 14 Sim. 656,
When the deed containing a letter of license and release, and the
plaintiff is not seeking to accede to the deed, until seven years
after the death of the debtor, who survived after the execution of
the qeed t!lree years, it was deemed that he could not furnish the
consxderat}on for which the deed was executed, and when the time
for executing the deed has elapsed, 8o that it cannot now be ex-
9cuted_, the plaintiff must be able to shew that he has done what
18 equivalent to an actual execution of the deed, so that if he at-
:)em'pged ttq contra'vex;s_ite pro;bi{aions the Court would restrain him

Y injunction, a8 in Biron v. Mount 24 Beav. 642, Couthwai .
Firth, _4 DeG. & 8. 552. 1In the present case had it'; been nece:s];i:y
to decide the point, I think I should have come to the conclusion
that the deed was not revocable, at all events so far as Jacob Put-
nam and Lockwood were concerned.
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It is true that when a deed is made in favor of the crcditors
generally without any communication or bargain with them, it is
prima fucte 1evocable as a mere deed of agency. Butitisto be
judged by the swrrounding circumstances. Now heve the decd
was made on the st of Junuary, 1838 : the plaiutitFs had commenced
an action in the previous autumn which was then pending—=Gil-
mour and Coulson had a chattel mortgage purporting to include
these very goods, they have also a judgment, and Jacob Putnam
the father, nnd Lockwood, were liable to them, the former for the
whole, the latter for part of their demand against G. Y. Putnam.
It scems to me that George Y. Putnam’s object in making this
deed was to protect his sureties, and especially his father, against
the plaintstt’s demand, and to the accomplishment of this cbject it
was essential that an irrevocable trust should be created, for it is
well settled that a revocable deed cannot be held against ereditors.
Under these circumstances itis notunreasonable, 1 think, to hold,
it being n mere question of intention that George Y. Putnam, in-
tended to create an irrevocable trust in favor of his suretics, and
not to institute a mere agency for the paymert of his debts. The
deed therefore caunot be held to be void against the plaintiffs on
that ground. 1t is however contended that it is void as against
creditors in consequence of the general release contained in it,
and reference is made to the cases of Wilson v. Kenny 17 U.C.Q.B.
168 and Mawlson v. Zopping, 9 U. C. C. P. 183, in support of that
positton. It wasunnecessary in those cases to decide the point, but
the learned Chief Justice of the Queen’s Bench expressed a strong
opinion upon it, and so did Mr. Justice Burns; and the learned
Chief Justice of the Common DPleas appears to have thought that
the introduction of such a release might be evidence of fraud
sufficient to vitiate the deed. Followiug these authorities, and
thinking it highly reasonable that although a debtor will be justi-
fied in bena fide surrendering his property as far as it will go for
payment of his debts, he ought not to be permitted to impose such
conditions as will deter creditors from exccuting the deed. I
must hold this deed void on account of the general release con-
tained in it which would deprive the creditors, of all claim upon
their debtor and debar them from all recourse against his after
acquired property, while the property comprised in the deed
would probably be ina great measure absorbed by the cluims of
the preference creditors.  The proceeds of the goods, therefore,
belong to the creditors accordivg to their priority. J think the
plaintiffs eutitled to the costs.

Iy Re BECRwITIL
Surrogate Courts—Contentious causes— Remoral— Delay.

The Legislature has intended that only thoso causes in which disputed questions
of Jaw or fict arisa shoutd in removed to the Court of Chancury, and not cons
tentions as to whons administeation should be geaoted,

The »0ah sectivin of the Saiiuzite Adt provades for the ajipuintment of an admin-
istrator pendente ldfe, when a cause i3 resersed by the Judgo for argument in
tern. (15th November, 1550.)

This was 2 motion to remove a cause from the Surragate Court

of the United Counties of Lanark and Renfrew, on the grounids

that there was a contest, anid on account of delay in consequence
of the cause being reserved for the January term of the Court
below.

Tur Cuaxcrrron.—The Legislature, in the act authorizing the
removal of causes from the Surrogate Courts to this Court, says
that they must be such causes as this Court may think fit to have
removed, and where questions may be raised which it would con-
sider proper to be adjudicated upon here.  They must be not only
causes in which contention arises, but causes in which disputed
questions of law or facts arise.  In this ca<e there is a contest as
to whom sdministration should be granted—two different parties
having applied for it ; and on that ground the Judge ordered the
cause to be removed to term: and now application is made to
remove the cauce here, it being one of contention, and beeause of
delay.  We think the Judge was right in removing the cnuse to
term.  There being a contest as to who was eatitied to adminis-
tration there must bea citation, and to decide it the matter should
be argued in term.  The partics do not appeal from the Judge's
decision, hut cay they think it proper to come here.  As to delay,
the Court has pawer hy the SGth section to appoint, in the interval

between the terms, an administeater, pending the litigation, so
that no cause of complaint can arise on that ground. I do not
think that the Legisluture intended every case of countest to bo
removed to this Court.  The motion must therefore be refused.

Spracer, V. C., concurred. Tho Legislature has by the 30th
section provided for t'.e grauting of administration pendente lute,
and no ground of delay can therefore be urged to authorize an
appeal to this Court.

Motion refused.

IN re Lee axp WaTERUHOUSE.
Surregale Courts—Itemoval of cause—Costs—~— Ik rsonal Representative,

In cases which by the Surrogate Courts Act are proper (o be retnored to tho Court
uf Chancery, the Court will nut restrict the partes to Surrogate Court costs,
A personsl representatiso catr only bo appointod on petitivn.

(15th November, 1859.)

Tur Ciaxcertor.—This is an application under the Surrogate
Act as to costs and the appointment of & personal representative
in a case removeable to this Court. The Legislature las provided
that certain causes arising in the Surrogate Courts may be re-
moved into this Court. I assume that the intention of the Legis-
lature was that only such causes as are proper to be removed may
be so removed here on the order of o Judge, and such Judge is to
imposo terms as to payment or sccurity for costs as shall seem
meet. In this case the application is that we make an order that
no more than Surrogate Court costs shall be allowed here. We
do not see that we ought to make such an order. Suppose the
cause is & proper cause to be removed, it is so removed as autho-
rised by the Legislature, it is done so because it is a cause proper
to be tried here, and being =0 wo do not think it a proper discre-
tion to limit the parties to other than tho costs allowed in this
court. In regard to the appointment of a personal representative
for which application ex parte has been made, we do not think it
can be granted. The appointment can only be made on petiticn.

COUNTY COURTS.

(In the Couaty Court of tho United Counties of Frontenac. Iennox and Addiog-
ton before His HovoR JUDGE MACKENZIE )

Cuaries J. Parserave v. Tuomas Fryxy, RoBrrT SpExCER,
AxD BeExsamivy Evass.

Action on a promissory note made by the defendant, Thomas
Fiynn, and endorsed by the defendants, Robert Spencer and Ben-
jamin Evans. The note bears date on the 15th March, 1838, and
payable five months after date, so that it became due on the 21st
August, 1858.

The defendants severally pleaded * that after the making of the
promissory note in the declaration mentioned, and befure the same
| became due, to wit on the 23rd day of March, 1858, the defend-
ant, Thomas Fiynn, made and sealed as his act and deed delivered
to the plaintiff bis (the said defendant Thomas Flgun's) Indenture
of Mortgago signed by the detendant Thomas Flynn, and sealed
with bis seal, and conditioned fur the payment by the defendant
Thomas Fiynn, to the plaintiff of the sum of 270 dollars and 70 cts.
at a certain time therein mentioned, and yet unexpired, and
whereby the said  defendant Thomas Flynn covenanted with
the plaintiff to pay the said sum at the said time, and the defend-
ants severally averred that the amount of the said note wag in-
cluded in and formed a part of the said sum of 270 dellars and
90 cents, in the said mortgage and covenant mentioned, and which
said Indenture of Mortgage the plaintiff then accepted and re-
ceived of and from the defendant Thomas Flynn, in lien of and in
full satisfaction and discharge of the said promise in the declara-
tion mentioned.”

To which ples the plaintiff replied « That he the plaintiff did
not accept and receive from the defendant, Thomas Flynn, the
said Indenture of Mortgage in the said plea mentioned in licu of
and in full satisfaction and discharge of the promissory note de-
_clared upon in the cause as by the defendants severally in their

pleas alleged.”

The defendant joined issne.

The cause was tried before the Judge of the County Court at
the sittings of the Court in the month of Marchlast, when o verdict
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was rendered for the plaintiff, with leave res
ants to move in term to enter i nonswt, i the Cowrt should be of
opinion on the whole cvidence that a nonsuit should be entered,

In April Term, Jynew, for the defendants Flyan and Evans, and
Purke, for the defendant Spencer, obtuned separate rules, calling
upon the pluntiff to shew cause why the verdict should not be set |
aside and a4 nonsuit entered, pursuant to leave reserved.

In the same term Parke and Agnew supported the rule, and
cited the following cases : Muthewson v. Jrouse, 1 U, C. B. R, 272
Murray v. Milter, 1 U. C. B. R. 353 : Shaw v, Crawford, 16 U. C,
B. R0y Lewes vo Ballard, T U, C. B R 120 Pacewan v, May-
bee, TUCOCL P AGT 3 Parker v. MeRae, 7T U. C. C. 1 1215 Price
v. Moulton, 10 C, B. 5651,

The rale was enlarged by consent until July term, and fron, July
term until October term, when Mocarow fur plaintiff shewed cause,

Darke and Agnew in support of rule,

The facts appear in the judgment,

Mackeszie J.—The defendunts at the trial produced in evidence
an Indenture of Mortgage made between the defendant, Thomas |
Flynu, and the plaintiff, on the 23rd day of March, 1838, wherchy |
the defendant, Thomas Fiynn, for and in consideration of the sum -
of 270 dollars and 90 cents, had assigued and made over to the ;
plaintiff certain goods and chattels thercin enumerated, upon the ;
condition that if the defendant (Thomas Flynn) sheuld pay unto
the plaintiff the full sum of 270 dollars and 99 ceuts, with legal ;

intcrest for the same from date, on or before the 23rd day of No-
vember, 1838, the said Indenture of Mortgage should be void.
The Indenture of Mortgage contains a covenant to pay the money |
and interest to the plaintif on the said day and time limited for ;
the pnyment thereot : it also coutains a power of sale of the goods
by the plaintiff in the event of the defendant making default in,
the payment in the said sum of moncy as in the said condition
mentioned. The mortgaze was filed in the office of the County
Court Clerk on the 20th March, 1858, accompanied with an afli-
davit of James Hickey as agent of the plaintiff, that ¢ the mort-
gage was executed in good faith and for the express purpose of
securing the payment of the money so justly duc or accruing due
as aforesaid.”  There is also & power of Attorney from the plain-
tiff to the said James Hickey, authorizing him to take and receive
such mortgage from thedefendant, Thomas Flynn, filed along with
the mortgage.

It is admitted on the pleadings, and it was not denicd at the
trial, that the sum of money specified on the note was included in
and formed part of the sum of $270 90 in tbe mortgage and cove-
nant in question mentioned. It may be laid down as a general
principle of law that a lesser security is extinguisbed by a lugher
sccurity taken for the same debt, and merges in it.  The policy of
the law in this respect is plain, that there shall not be two sub-
sisting rewmnedies, one upon the covenant, and another upon the
simple contract, by the same person against the same person for
the same demand.  But when the higher sccurity is taken only as
a further or collateral gecurity, there is no merger.

The question for the decision of the Court iy, what is the legal
effect of tho indenture set out in the pleas and produced at the
trial?  The note declared upon was ade on the 15th March, and
became duce on the 18th August, 1858. The indenture of mort-
gage was made on the 23rd March, and the money made payable
thereby on the 23rd November, 1858, The cases of Mathewson
v. Brouse and of Parker v. McCrea are in point. The defendants
have expressly averred in their pleas that the plantiff accepted
the mortgage and covenant in fult satisfaction and discharge of
the promise in the declaration. There was an attempt made at
the trial to shew by parol evidence of an agrecment or under-
standing between Flyon and the plaintiff°s agent contrary to the
legal effect of the instrument itself, and contrary to the written
aflidavit of tho plaintiff’s agent, whercin he swears  that the
mortgage was exccuted in good faith and for the express purpose
of sccuring the payment of the moncy so justly duo or accruing
due.” If itis the legal effect of giving the indenture and covenant
for the debt on the note to extinguish wholly the antecedent sim-
ple contract debt, then it was unnceessary for the defendants to
have set forth as a fact that which was a merve legal inference
from other facts stated ; but haviug stated that the indenture was
received in satisfaction and discharge, T tiunk they may rely on

erved to the defend- | the plain legal effeet of the sealed instrument tor <ubstantiating

their pleas —If the law wakes the one an extingui-liment or dis-
chargo of the other, then 1t must be intended to have Leen given
on the one side and accepted on the other, according to the eftiet
and for the purpose which the law ascribes toat.  In Purker v,
MeCrea, Draper, C.J. said, ¢ The defendant owes the plantfl
S¥3 23, 4d. on a promigsory nete, with mterest, and to zecure the
debt hie gives the plaintitf n mortgage under seal of his chattels,
with & covenant to pay the sum stated in such mortgage.—Ncither
party deny the identity of the debt secured by the mortgage with
that due on the prowissory nate. The defendaunt usserts it by
his plea, and the plaintift’ conteses it, replying that it was not
taken in satistaction and discharge. On this statement it would
be merely @ question of cunstruction and legal effect of the deed,
and there can be no doubt that it would be treated as an extin-
guislunent of the right to sue upon the promissory note.”” The
above case is hke the present, and the language of the learned
Chief Justice in every respect applies to the present case.  The
legal cffect of the mortgage and covenane given by the defendant
Fiyon to the plaintiff was to extinguish the right of the plaintitl to
suc upon the promissory note. When the plaintiff received o
higher sccurity, a mortgage with a covenant to pay the day on
which the note should bhecome due, he received an instrument
the legal effect of which was to extinguish his right to recover
on the simple contract debt upon the note, Then the law having
made the onc an extinguishment or discharge of the other, it must
be intended that the mortgage in question was intended to be
given by the defendant Flynu, and accepted by tie piaintiff, ac-
cording to its legal effect, and for the purpove which the law
ascribes to it; therefore the Rule for entering a non-swit must be
made absolute.

Rule Absolute to enter a Nonsuit.

U.S.

ME COURT AT MICHIGAN,
In re Tvien.

IN THE SUPRE

Corylict at State and Federal jurisdiction.

The United States have not jurisdiction over the waters of the River St. Clair,
which are without the boundaries of the Uaited states, and within tho bound-
arnies of the County of Lambton, in Canada. Uctober 14, 1859,
Oune Tyler was charged with the crime of murder, in chooting the

captain of a vessel upon whom he was attempting to at the sarae

time to serve a process from the United States court.

The vessel was lying upon the Canadian side of the river, and
near to the Canada shore. The shooting was done on account of
resistance offercd by the captain.  Tyler at once returned to the
American shore, aud surrendered himself up to the United States
authorities.

He was tried and convicted in the United States court on an
indicment for manstaughter. The indictment was under an sct of
Congress which provides, *¢ that it any person on persons, upon
the high seas, or in any arm of the sex, or in any qiver, haven,
creek, basin, or bay, within the admiralty jurisdiction of the
United States, and out of the jurisdiction of any particular State,
shall unawfully and willfully, but without malice aforethought,
strike, stab, wounil, or shoot at any other person, ot which strik-
ing, stabbing, wounding, or shooting, such person shall afterwards
die upon land, within or without the Umted States,” every such
person, &c., shail be deemed guilty of manslnughter. He was
fined onc dollar and scatenced to thirty days’ imprisonment in the
Wayne county jail, and performed his sentence.

An indictment being found against him in St. Clair county,
under a State law punishing such oftences where death oceurs
within the State, he-pleaded the former couviction nnd sentence in
bar, and the St. Clair Circuit Court reserved the following ques-
tions for the decision of the Supreme Court:

s« Mirst.  IIad the United States, at the time of the said con-
viction and judgment, admiralty jarisdiction over the waters of
the River St. Ciair, which are without the boundaries of the Umt-
cd States and within the boundaries of the county of Lambton, in
the Province of Canada, within the intent and meaning of the act
of Congress entitled * An Act in addition to an Act mai¢ effectually
to provide for the puiishment of crimes agaiust the United States,
a