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THE PREVALENCE OF PERJURY.

“While thousands, careless of the damming sin,
Kiss the Book’ outside, who ne'er look’d within”
—owper,

In o recent address to a grand jury in O'ntm'io, Mr. Justice
Mabee said: ‘“‘There is undoubtedly a great deal of perjury
in our Courts of law. I mean wilfully false statements. 1f
there is any way of preventing the evil there will be a much
hetter administration of justice than now.”’ '

The prevalence of perjury in civil and criminal cases has
also been the subject of comment hy judges and Crown prose-
cutors in other Provinces of Canada. In the United States per-
jury seems to be alarmingly on the incerease. Not long ago the
President of a Bar association in that country, after declaring
that perjury was inereasing, quoted communications from
judges in various States of the Union in support of his state.
ment. e also said: **In short, with reference to the preval-
enee of perjury, the time has come when. in the words of another,
justice must wear a veil, not that she may bhe impartial, hut that
she may hide her face for shame. Some tell us that the erime
is committed mostly in the police and petty Courts, where as a
rule the witnesses belong to the vicious classes. But the faet
remains that it is committed in other Courts and by men pro-
fessing high station in society, chureh and state.”’

While such strong language could not fairly be applied to
conditions in Canada, it is neverth®ess apparent that even here
some better provision is required to suppress the evil, by facili-
tating the punishment of persons guilty of perjury. Our Code
has improved the law on this subject by abolishing some techni-
calities, which previously eaused confusion and doubt, and some-
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times afforded loopholes by which prejurers when prosecuted
could escape punishment, but, while our law defining this offence
is satisfactory, there, is a manifest weakness in connection with
the machinery relied upon to enforce this law effectively. The
best preventive of this offence against public Justice is the cer.
tainty of prompt punishment if the evime be committed. But
at the present time the crime it .en committed because it is felt
that there is not much danger of a prosecution. Whenever other
crimes are committed there is usually some one injured in per-
son or property who is bent on proseccting the eriminal, but
where perjury is committed ir a Court of law, there is gener-
ally no inclination on the part of the individual wronged, to
institute legal proceedings even where the perjurer has caused
miscarriage of justice. In the many cases where the false oath
is not eredited and no prejudice is . 'sed to the opposite party,
that individual has no disposition to go to the trouble of prose-
cuting the offender, as the offence is a diffienlt one to prove,
While legally it is immaterial whether the false oath was
credited or not, or whether the party against whom it is given
was prejudiced thereby, as the prosecution is grounded not on
damage to the party but on the abuse of public justice, yet,
practically, if the perjurer has not been successful in his at-
tempt to thwart the ends of justice he is likely to leave the
Court house unmolested and perhaps may repeat his offence
with impunity, and more successfully on some subsequent oe-
casion. A person contemplating the commission of another
crime, as, for instance, theft, knows that the owner of the goods
will promptly start a proseeution when it is discovered that the
goods are stolen, and the fear of such proseeution and punish-
ment often acts as a deterring force and prevents theft. But
a person committing perjury generally feels before-hand that
he can safely take the risk, without fear of temporal punishment.
The purpose of the oath is not primarily for those who under
any circumstances would tell the truth, but for those of dull
corscience, and others who might have a motive to testify
falsely,—the fear of temporal and eternal punishment being
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expected to influence the minds of such witnesses. If the fear

of temporal punishment ceases to exist in the mind of a witness -
who has a motive in testifying falsely, then one great counter-

acting influence to the motive to testify falsely is lost. The

effect of the fear of eternal punishment will be considered later

in this article. As a rule, however, an unserupulous witness

has his mind directed more towards winning the suit than saving

his soul, and, if influenced by fear at all, would be apt, at the

moment of testifying, to fear a present penitentiary more than

a future hell.

It may, perhaps, be said that the disinclination of a private
suitor to initiate a prosecution for perjury has been recognized
by our law-makers, and that the difficulty has been met by en-
acting s. 4 of ¢. 154 of the Revised Statutes of Canada, which
section has been continued in force by the Code. That section
which was adapted from s. 19 of the Imperial statute, 14 & 15
Viet., e. 100, provides, in substance, that any judge before whom
any trial is held may, ‘‘if it appears to him that any person has
been guilty of wilful and corrupt perjury,”’ in any evidence
given before him, direct such person to be prosecuted for such
perjury, *‘if there appears to such judge & reasonable cause for
such prosecution,’”’ and may commit such person. , '

It is a significant fact, however, that the power co_nferred by
this section has been rarely, if ever, exercised in England or
in Canada, and the provision must be considered as having
failed in its purpose. A commitment under this section by a
judge would be almost as damaging to the character of a wit-
ness as an actual conviction, and there will always be a disin-
clination to exercize such a dangerous power unless the perjury
of the witness is absolutely conclusive and unmistakable, and
this can rarely be conclusively determined by the judge, in try-
ing another issue. It is possible that what may appear to be a
false nath, taken malo animo, ean be shewn ultimately to be the
result of honest mistake, due to that treacherous faculty the
memory, or to the imperfect understanding of the witness, or
to a reprehensible lack of taking pains to be exact, rather than
to a deliberate intent to lie.
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Some years ago a judge in one of the County Courts in Eng-
land became satisfied that the plaintiff in a civil case. tried be-
fore him had committed perjury, but the judge shrank from com-
mitting the witness for perjury and took the course of sending
a copy of the evidenee to the director of public prosecutions
with a representation that in his opinion the plaintiff had com-
mitted perjury during the hearing of the case. In doing so the
judge stated that although the statute empowered him to com-
mit the plaintiff for trial at the next assizes without the neces-
sity of any examination before a magistrate, yet it would be far
more satisfactory to him that the criminal charge should be in-
vestigated by an independent tribunal in the ordinary way and
he did not therefore exercise this power,

Other English judges are inclined to follow this course
rather than resort to the extreme power conferred by the statute.
Moreover it might be found on a thorough investigation, that
even if perjury had heer committed, a convietion could not be
obtained, and this important fact, the ascertaining of which
would save an expensive and abortive trial, could more readily
and more appropriately be ascertained by a director of publie
prosecutions or an Attorney-General than by one of the judi-
eiary, who, while considering that there was ‘‘a reasonavle cause
for such prosecution’’ upon the evidence before him, would also
know that such evidence would usually require to hc greatly
strengthened by corroborative evidence in order to secure a con-
viction Would it not be better to add to the seetion in question
a provision which would direet the judge at his option or upon
request of either party to take, the alternative course of sending
the evidence to the Attorney-General so that the Crown might
institute a thorough investigation and assume the responsibility
and -xpense of any proseccution, from its initiation?

But while the fear of legal punishment for perjury is in
many cases a better security for truth than the fear of punish-
ment in the next world, there are, nevertheless, many witnesses
who are influenced by the latter consideration. An eminent
authority has stated that the design of the oath 1 not to call the

£
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attention of God to man, but the attention of mafi to God; not
to call upon Him to punish the wrong-doer, but on the witness
to remember that He will assuredly do so. The ceremony of the
oath is not intended primarily for persons who have an active
conscience, a high regard for truth and an abiding sense of the
presence of God everywhere in this world. In the words of
Hudibras— .
“‘Oaths were not purpos’d more than law
To keep the Good #nd Just in awe.”’

The vath was not intended on the other hand for very bad
men who would violate it at all times. For very good men, it
is unnecessary ; for very bad men it is useless, The judicial oath,
however, is expected to serve a useful » rpose in dealing with
& stratum lower in morality than the best citizens and higher
than the worst. The utility of oaths has been justified in the
following words by Archbishop Secker, as quoted In Ram on
Faects, p. 222 :

*Tt must be owned great numbers will certainly speak truth
without an vath, and too many will not speak it with one. But
the generality of mankind are of a middle sort, neither so vir..
uous as to be safely trusted, in cases of importance, on their
bare word; nor yet so abandoned as to violate a more solemn
engagement, Accordingly we find hy experience that many will
verbally say what they will by no means venture to swear; and
the difference which they make hetween these two things is often
imleed mueh greater than they should; but still it shews the
need of insisting on the strongest security.’’

The oath is caleulated to influence witnesses possessing a
dull consvience, While the ovath will not generate a consecience
it will quicken a dull one. Some witnesses, indeed, never con-
sider themselves bound to tell the truth on the witness stand
uniess they actually kiss the book, or unless their bare
hand touches the book, which presumably is the reason
why the ungloved hand must ba used. They often try
to kiss their thumbs instead of the book, thereby hoping
to avoid eternal punishment for perjury by omitting what they
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always will consider a part of the oath essential to obtain a hold
upon their consciences. Their consciences are as peculiar as
those possessed by certain other witnesses who commit perjury
{but thirk they do not), by swearing to a statement which in
one sense is true, but which in the sense intended to be conveyed
by the witness is false. Such witnesses appear to consider that
so long as their statement is true in one sense they can keep
within the law and deliberately mislead the Court for the pur-
pose of procuring a miscarriage of justice. They have a ‘legal”
conscience such as Freeman, the historian, ascribed to Henry
VIII. because that monarch always wished his murders to he
done by act of parliament. But, dull a8 such consciences must
be, the oath often has still some hold upon them, if properly
administered.

One of the reasoas why the oath is losing its moral efficacy
is because it is often administered without any reverent sense
of the prgence of a Supreme, All-Ruling Deity and without
any appreciation of the significance of the ceremony and the
responsibility of the witness hereafter for-what he is about to
say. Inasmuch as the words of the oath are not well adapted
to impress its obligations, it is most important that the cere-
mony attached to the administration of it should recognize the
solemn character and obligations of the oath. The careless and
flippant manner in which the oath is sometimes administerer
has a tendency to diminish its effect upon the dull conscience
of an ignorant, indifferent or unserupulous person. An official
in administering the oath is sometimes heard to mumble some-
thing like this,—

““Thevidenshu . . . . Tshulgivthecourt-—shulbethetruth

. tholetruth—annuthinbutthetruth—takyergluvoff—
shelpugod—Kiss the b(lok.”

]
If a visitor from another planet were present on such an occa-

sion, and were informed that this mystic performance was intend-
ed to put the witness in a frame of mind calenlated to speak only
the truth, and to call his attention to the existence and presence
of a God who will punish all false swearing, the visitor would

- N WV S



THE PREVALENCE OF PERJURY. 255

feel that this c¢:emony was not well contrived to accomplish
such a solemn purpose and would be almost as impressive if, in-
stead, the official had made a casual comment on the weather.

This criticism, however, is not of general application. An
eminent authority on evidence (Wigmore, 5. 1827), says: ‘‘The
class of persons whose belief makes them capable of being in-
fluenced by the prospect implied in an oath is decidedly the im-
mense mass of the eommunity. Furthernore in practice these
persons are apparently, for the most part, actually influenced
for the better in their mental operations on the witness stand, by
the imposition of the oath, and where experience looks to the
contrary the result has been due to the deplorable irreverence
and trivality shewn in the administration of the formality
rather than in the inherent inefficacy of the oath itself.”

There is another reagon which may account in part for the
fact that the oath is losing its moral efficacy and as a cousequence
that perjury is increasing. The fundamental idea of the judi-
cial oath was to call to the mind of the witness the existence of
an Omniseient and Supreme Being, who in the words of one
of the old judgments is —‘‘the Rewarder of Truth and the
Avenger of Falsehood.”” But the existence of a Supreme Be-
ing who will avenge falsehood is denied by inereasing numbers
on this continent, and the sacred -olume itself (the kissing of
which, according to Gladstone, was originally an import of the
aceeptance of the Divine Revelation) is now the subject of per-
sistent and most demoralizing eritieism,

There is, we fear, too much truth in the statement that
civilisation without religion is not raising the meoral tone of the
community; rather must it be said that the tendency is down-
ward.

Parliament can neither make men moral nor ean it implant
the fear of eterpal punishreent in the hearts of individuals or
restore the moral efficacy of the oath, but it can do something
to restore th. feav of temporal punishment, by legislation which
will make that punishmert swift and certain whenever perjury
is committed.

Halifax, N.S. W. B. WALLACE.




4 2566 CANADA LAW JOURNAL,

The Minister of Justice used some very plain language in
reference to certain members of the Benech in the discussion on
the second reading of Mr. Lennox’s bill respecting the judges
of provincial Courts. This bill is ‘intended to prevent judges
acting as arbitrators and follows logically the legislation of last
session, which was as follows: **No judge mentioned in this Act
shall either directly or indireetly, as director or manager of any
earporation or firm or in any other manner whatever, for him-
self or others, engage in any aeticn or business other than his
judieial duties: but every such judge shall devote himself ex.
clusively to such judieial duties.”” ‘The Minister of Justice in
referring to this section is reported in Hansard as saying: *‘1
have, np to the present, construed the Act that we passed last
session very strietly and onee or twiee judges have applied to
me to know whether or not on the construction of the statute it
would be permissible for them to act as arbitrators in disputes
between private parties. The answer that I invariably have
given to them iz that it is not ecompetent for them to do so, and
to-night I regret that I am obliged to deliberately suy that the
Judges of this country have not observed the law passed by Par-
liament. and that they have not certainly given that example of
obedience to the law whieh we are entitled to expeet of them.™'
He alse stated that he had intended himself introducing a
bill for the purpose of giving effective sanction to the legislation
of last sestion and suggested that Mr. Lennox should allow his
bill to stand over, that they might together prepare the necessary
provisions,

Pt

Newspaper enterprise, which recently received such a rude
jolt in Onutario hy the alleged theft by a reporter £ private
papers, has also been in evidence in the United States, and is
referred to in Case and Comment as ‘* Newspaper conspiracy.’’ It
appears that the Pennsylvania Railroad Company withdrew its
passes and free transportation for newspaper men, who retali-
ated by passing a resolution that ‘‘hereafter no railroad offieial
of the Ponusylvania Raidroad shall receive a favourable mention
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in the daily papers. Railroad news must be restricted to reports
of st % news as will benefit the public. In handling all news
the co ' must be edited so as to eliminate all favourable mention
of the railroad, but, wherever possible, the news must be so
written that the publie side alone is printed.’’ We are glad to
see that a leading newspaper says : ¢ What n confession as to past
methods!  Have compliments hitherto been apportioned to free
rides, and have accidents been hushed up or smoothed down?
That is the natural inference from this dispateh. If you do noi
carry us free, we will give the facts when you have an accident!”’
It ix mandestly an attempt by newspaper men to use the great
puwer of the public press to extort free rides on the railroad
for themselves. Hereafter anyone reading an aceount of a rail-
road aeeident will be interested to know whether or not the eom-
pany on whose line the aceident veeurred gives free passes to
newspaper nien,

Another “*newsoaper eonspiraey’ appears in a hill to amend
the New York libel law so as to give a rewspaper a practical im-
munity for any libel, however atroeious, provided the vietim is
unable to prove. as he rarely could prove, actual malice, As the
writer says: ** Reekless publieation of anything that would make
1 sensational news item. however infamous the wrong might be,
could be made without any risk. All that would be necessary
tu exonerate the newspaper would be to publish an explanation
or correetion.  In this way the aewspaper would have two inter-
osting items of news, instead of one. It would enjoy a practical
license to ruin the charaeter of any person whom sensational
zossip might eruclly attack, Retraetion of the libel, after it is
published, is as effleacious to undo the wrong as would be the
extraction of a bullet from the heart of a man who had heen
shot,  Agaiust these pititul exhibitions of a low order of news-
paper trade uniondsm, it isx time for honourable journalists to
speak in no uneertain terms, as one of them, above quoted, has
ilready spoken concerning the brazenness of one newspaper
assacigtion in its fight to preserve the petty graft of free rides on
the railronds, ™
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Of course one does not expect legislation affecting the legal
profession to be treated with ordinary fairness by the average
newspaper peuny-a-liner. The temptation which assails him for
a stale cheap joke is too great to be resisted; and, as he knows
nothing of the subject, he could not be expected to treat it with
intelligence. But one does expect something thoughtful and
intelligent from one of the leading daily journals, perhaps the
best of them. Were it not for the sneers at the members of a
profession which has a larger percentage of high minded and
honorable men than any other calling in the community, news-
paper men included, the sentence we quote might be supposed
to be an extract from Mark Twain, This sentence is asz fol-
lows: ‘‘Good conveyancing is not so much a matter of legal
skill or knowledge as of personal character and moral fibre.’’
Could anything be funnier! The proposition is so mani-
festly absurd, and so curiously expressed, that any analysis
iz superfluous. But what does this remarkable journalist

an by ““personal character?’’ Does he refer to moral char-
acter or immoral character, or strong character or weak char-
acter, or what?! Every man on earth has some sort of a ‘‘per-
sonal character'’; but no man is born with an intimate know-
ledge of the law of real propertr, A child may draw in ‘‘moral
flbre’’ with his mother’s milk, and may grow up to rival Joseph
in morality, but one fails to see that this has anything more
to do with skill in conveyancing than the colour of his hair. The
writer once heard an excited Scotch farmer at a political meet-
ing hurl this indignant question at his opponent: “Wad ye
doot the ver-racity of the Glob, mon!”’ We fear we shall have
to do so on this oceasion, and to say that in our opinion *‘Good
conveyancing is a matter of skill and knowledge, and »ot ot per-
sonal character or moral fihre;”’ and every sane man will say
s0 too. Ex uno disce omnes,

A novel point has recently been decided in a Kentucky Cir-
cuit Court which is of interest to the ‘‘horsey’’ community as
well as to Humane Societies. An action was brousht for
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work done by the plaintiff for a customer who wanted his carri-
age horse made fashionable by doching his tail. The defendant
counterclaimed for damages on account of the alleged unskilful
manner in which the operation was performed. Kentucky is
famous for its horses, and the Legislature has not forgotten to
enact a statute prohibiting eruelty to animals in general, neither
did the Court in question forget the traditions of the state in its
care for the noble ‘‘houyhnhnmn’’ in particular, for we note
that the presiding judge held that the action could not be main-
tained as the contract was in violation of the statute. He said:
‘‘The statute is both just and humane. That docking is a work
of unnecessary rruelty there can be no room for doubt, unless
the alleged style customary among fashionable horse owners and
approved by them, can be held to justify it. The Court is un-
willing to hold that a statute may be repealed by a fad. That it
was violated by both plaintiff and defendant seems clear. The
horse’s tail, as every one knows, is of immense value to him, It
is for many purposes his only means of defence. The act of cut-
ting, or docking, is cruel in itself and still more eruel in its con-
requences. It is too well settled to need citation of authorities
that a right of action cannot accrue to a party out of his viola-
tion of the law. It is also well settled that where both parties
have violated the law the Court leaves them where it finds them,
and refuses to give either relief. The case will be dismissed when
placed on the trial docket.”’

Judging from the last issue of the Canada Gazette the morals
of the Dominion in respect of the seventh Commandment do not
seem to be in a very healthy condition. At contains cight notices
of applications for hills of divorce, five by women and three by
men. This would not be many in comparison with many other
countries, but it is an increasing nnmber, and in a country which
boasts of its moral tone, where there is no Divoree Court, and
where the proceedings are still troublesome and expensive, even
though they have been greatly simplified and methodized by the
labour and skill of Sir James Gowan, K.C.M.Q,, Chairman of
the Committee of the Senate which has charge of such matters.
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REVIEW OF CURRENT ENGLISH CASES.
" (Registered in accordance with the Copyright Aet.)

PuBLIC HEALTH——INFECTIOUS DISEABE—I10SPITAL—DISCHARGE OF
PATIENT WHILE STILL INFECTIOUS—LIABILITY OF MUNICI-
PALITY.

Evans v. Mayor of Liverpool (1906) 1 K.B, 160 was an action
brought against a municipality to recover damages oceasioned
by the physician in charge of an infectious hospital provided by
the defendant munieipality, discharging a patient before such
patient was free from infection, by reason whereof three child-
ren of the plaintiff became infected and the plaintiff was put to
expense. The action was tried by Walton, J., who held that the
legal obligation of the defendants anly extended to providing
reasonably skilled and competent medical attendance for the
patients, and there was no implied undertaking or obligation on
their part that no patient would be discharged until he was free
from infection,

Hicuiway-——TRACTION ENGINE—EXCESSIVE WEIGHT—INJURY TO
WATER MAIN,

Chichester v. Foster (1906) 1 K.B. 167 was an action by a
munieipality to recover damages for injury to their water main
caused by the defendants driving along the highway a traction
engine and trucks weighing upwards of ten tons, A County
Court judge who tried the action held that the injury was caused
by the excessive weight of the engine, and that the defendants
were lial 2: und the Divisional Court (Lord Alverstone, C.J.,
and Darhng, J.,) affirmed his decision.

Post OFFICE-—POSTMASTER-GENERAL—SUBORDINATE POST OFFICE
OFFICIAL—NEGLIGENCE OF SUBORDINATE PUBLIC OFFICIAL.

Banibridge v. The Postmaster-General (1906) 1 K.B. 178
This was an action against the Postmaster-General for damages
oceasioned to the plaintiffs by the negligence of a subordinate
official of the Post Office Department in filling up an excavation
which had heen made for the purpose of laying a telegraph cable.
The Postmaster-General applied to have his name struck out on
the ground that the writ disclosed no liability on his part.
Walton, J., refused the application, but gave leave to appeal.
The Court of Appeal (Collins, ALR., and Matth =, L.J..) granted
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the application on the ground that the Postmaster-General can-
not be sued in his official eapacity for the negligent acts of the
subordinate officials of the Post Office Department, because sub-
ordinate publie officers are also officers of the Crown, and do
not stand in the relation of servants to their superior officers.

VENDOR'S LIEN—IJ/NPAID PURCHASE MONEY—SALE OF PERSONAL
ESTATE—REVERSIONARY INTEREST—PURCHASE BY TRUSTEE-~
INTEREST—ARREARS OF INTEREST, RECOVERY OF—REAL Pro-
PERTY LimitarioN Acr, 1833 (3 & 4 Wa, IV, ¢. 27) s 42—
(R.8.0. ¢. 133, 8. 17). )

In re Stucley, Stucley v. Kekewich (1906) 1 Ch. 67 was an
appeal from Farwell, J. The facts were as follows. In 1874
the plaintiff being entitled to the reversion upon the death of his
father to a trust legacy of £5,000 under a will of which his father
was sole surviving exeeutor and trustee, sold and assigned his
reversionary interest in the legacy to his father for £1,500, The
deed was expressed to be made in consideration of £1,500 and a
receipt for that sum was indorsed, but it was never paid, in faect,
In 1900 the father died, whereupon the plaintiff brought the
action claiming a vendor’s lien on the legacy for the £1,500 and
interest thereon from the date of sale. Farwell, J., who tried the
action, found that the £1,500 had not been paid, and held that
that sum must be applied in reduction of a debt due by the
plaintiff to his father at the date of the transfer, but further
than that he refused to give the plaintiff relief. It may be ob-
served that the point that the plaintiff was entitled to a vendor’s
lien for both prinecipal and interest does not seem to have heen
insisted on before Farwell, .J., but that point was urged on appeal
to the Court of Appeal (Williams, Stirling and Cozens-Hardy, .
L.JJ.,) and that Court held that the appellant was so entitled,
that the doetrine of vendor's lien applied to sales of personalty
and that there was no Statute of Limitations affecting the plain-
tiff’s right to recover arrears of interest and, therefore, that the
plaintiff was not only entitled to a lien for the prineipal money,
but also for the arrears of interest from the date of sale which
were ordered to be paid to him accordingly.

PRACTICE—BREACH OF TRUST—FORM OF JUDGMENT AGAINST TRUS-
TEE-—J UDGMENT FOR RECOVERY OF MONEY--SUPPLEMENTAL
ORDER—ATTACHMEN 1—RuULES 573, 580—(OnT, RULE 837).

In ve Oddy, Major v. Harness (1908) 1 Ch. 93 a judgment
in the ordinary form that the plaintiff do recover against the
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defendant certain moneys had been obtained. The defendant
was a trustee and the moneys referred to in the judgment were
due in respect of the trust estate; in order to enforce the ju.lg-
ment by attachment of the person of the defendant the plaintiff
procured an order directing the defendant personally to pay
the amount in four days. Buckley, J., who granted the order was
subsequently applied to by the defendant to rescind it, which
he declined to do, but the Court of Appeal (Williams, Stirling,
Cozens-Hardy, L.JJ,,) held that the order was wrong, and ought
not to have been made, and that the plaintiff having taken judg-
ment in the form he had, could not enforee it by process of at-
tachment, and that where a party seeks to proceed against a
trustee by attachment he must be careful to take his order
against the trustee in the form which was formerly used in
Chancery in such cases.

COPYRIGHT-—PROPRIETORSHIP OF COPYRIGHT—LETTER—RIGHT TO
PREVENT PUBLICATION OF LETTER—COPYRIGHT AcT, 1842
(5 & 6 Vicr,, . 45) s 3.

Macmillan v. Dent (1906) 1 Ch. 101 was an action concern-
ing the right to the copyright in certain letters written by Charles
Lamb between the years 1798 and 1810, In 1895 these letters
were in the possession of a Mr. and Mrs, Steeds who in that year
sold the copyright therein to the plaintiffs, Smith, Elder & Co.,
who published them, and in May, 1899, sold the rlght to publish
an edition thereof to their co-plaintiffs, Maemillan & Co. In 1903
the defendant discovered the original letters in question were in
the market for sale, and purchased them from the Steeds for
£250; the Steeds having previously informed the defendant of
the sale of the copyright in the letters to Smith, Elder & Co. The
defendant also claimed as assignee of all rights in the letters
from the administrator of the estate of Charles Lamb, the writer
thereof. In the year 1903 the defendant brought out an edition
of Lamb’s letters, including those in question, which he copied
from the original manuscripts in his possession. The plaintiffs,
Smith, Elder & Co., claimed that this was an infringement of
their copyright, and they and their co-plaintiffs eclaimed an
injunction and an account of profits and the delivery up of
letter press in defendant's possession containing the letters in
question. By the Copyright Act, 1842, s. 3, ‘‘the copyright in
every book which shall be published after the death of its author
shall endure for the term of forty-two years from the first pub-
lication thereof, and shall be the property of the proprietor of
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the author’s manuseript from which such book shall be first pub-
lished and his assigns.”’ Kekewich, J., held that under this
gection the copyright in the letters was in the Steeds, and that
they L.d validly assigned it to the plaintiffs, Smith, Elder & Co.

PARTNERSHIP—SURVIVING PARTNER——PARTNERSHIP REAL ESTATE—
MORTGAGE OF PARTNERSHIP REAL ESTATE BY SURVIVING PART-
NER—LIEN OF REPRESENTATIVE OF DECEASED PARTNER.

In re Bourne, Bourne v. Bourne (1906) 1 Ch. 113. A sole
surviving partner of a firtn had mortgaged certain partnership
real estate belonging to the firmm by way of equitable mortgage,
and the question raised before Farwell, J., by the representatives
of the deceased partner was whether it was competent for the
surviving partner to create a valid mortgage cf the partnership
realty, so as to give the mo~tgage priority aguinst the represen-
tatives of the deceased pariner, and he held that he could and
that the mortgagee is not bound to see to the application of the
money unless he has notice that it is going to be used for an
improper purpose. In this case it appeared that the mortgage
moneyvs had been duly applied to partnership purposes.

WiLL—CONSTRUCTION—POWER TO INVEST IN ‘‘STOCKS, FUNDS AND
SECURITIES OF ANY CORPORATION OR COMPANY, MUNICIPAL,
COMMERCIAL OR OTHERWISE.”’

In re Stanley, Tennant v, Stanley (1906) 1 Ch, 131 gives the
construetion of a will. The trustees were empowered to invest
in the stocks, funds and securities ‘‘of any corporation or com-
pany, municipal, commereial or otherwise.”” On the part of an
infant beneficiary it was contended that this power applied only
to varporations or companies formed or registered in the United
Kingdom, but Buckley, J., held that it extended to foreign cor-
porations and companies of the kind indieated.

WiLL—CONSTRUCTION—GIFT OF ‘‘MONEYS OWING TO ME AT THE
TIME OF MY DECEASE’'—MONEY ON DEPOSIT AT BANKS.

In re Derbyshire, Webh v, Derbyshire (1906) 1 Ch. 135.
Buckley, J., decided that under a gift of “*moneys owing to me
at the time of my decease’’ contained in a will, all money staud-
ing on deposit to the testator’s credit in banks passed to the
legatee, whether notice of withdrawal was or was not required.
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COMPANY—QUALIFICATION OF DIRECTORS—SIIARES ‘‘HELD IN HIS
OWN RIGHT’—(FENERAL MEETING CONVENED BY DE PACTO
DIRECTORS— VALIDITY OF RESOLUTION—NOTICE OF MEETING——
SPECIAL BUSINESS,

In Boschoek Co, v, Fuke (1906) 1 Ch, 148 two or three points
are decided by Eady, J., which may be noticed. First, that where
the -ualifieation of a direetor is the holding of 250 shares ‘‘in his
own right,”’ a liguidator of a ecompany who is registered as the
holder of 500 shares as ‘‘F\, liquidater of the H. company,” is
not qualified. Second, that the resolutions passed at a meeting
convened by the de facto directors of & company are not invali-
dated by any irregularity in the constitution of the hoard.
Third, that where the articles of association fix the remuneration
of dlrectors, it is not competent for the company to ratify an_
act of the directors in contravention of such articles, without first’
passing a special resolution altering the articles, and Fourth,
that a notice convening a general meeting of shareholders which
stated that it was called for the purpose of receiving the directors’
report, and the election of directors and auditors, anu which was
accompanied by a copy of the directors’ report which mentioned
as gpecial business to be considered, not referred to in the notice,
viz., the retification of the board’s previous election of one R.
as a director. was sufficient notice of such speeial business.

MORTGAGOR AND MORTGAOEE—REDEMPTION ACTION—MORTGAGEE IN
POSSESSION-—RECEIPT OF RENTS AND PROFITS AVAILABLE FOR
PAYMENT OF INTEREST—COMPOUND INTEREST,

In Wrigley v. @ill (1906) 1 Ch. 165 the Court of Appeal
(Williams, Stirling and Cozens-Hardy, 1..JdJ..) have affirmed the
decision of Warrington, J. (1905) 1 Ch. 241 (noted ante, vol.
4], p. 368), but as the editor advises us in a foot note, p. 163,
the affirmation does not extend to all the details of the formal
order of Warrington, J., as drawn up. The action was for a
redemption, the defendant being a mortgagee in possession, and
hiz mortgage providing for the payment of interest on interest
in arrear for 21 days. So far as the point discussed in the
Court of Appeal is concc. ned Warrington, J., held that the mort.
gagee could not claim interest on interest in arrear exeept to the
extent to which the rents and profits in his hands were insuffici-
ent to satisfy such interest. The Court of Appeal affirmed that
proposition, but subject to this qualification, that the rents and
profits on hand must be suffleiunt to satisfy the whole gale of
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interest due, and the mortgagee cannot be required to apply
the rents to the satisfaction of his interest in arrear in driblets;
and see Anisworth v. Wilding (1905) 1 Ch. 435 (also noted ante,
vol, 31, 483, 559).

CONTRACT-—I’ERFORMANCE OF CONTRACT IMPOSSIBLE—PAYMENT
‘“ON ACCOUNT OF’’ CONTRACT—PROVISION IN THE EVENT OF
NO EXPENSE BEING INCURRED,

Elliott v, Crutchley (1906) A.C. 7 une of the many cases aris-
ing in consequence of the unfortunate postponement of Ilis
Majesty's Coronation hds at last reached the llouse of Lords.
In this case the plaintiff, a caterer, ngreed to supply refreshments
at a fixed priee to the defendants on the oceasion of the naval
review appointed to be held on a named day, ‘‘£300 to be paid to
the caterer on aceount of the refreshments on the Monday previ-
ous to the review day.”” By an express stipulation in the con-
tract it was provided that in the event of a cancellation of tue
review before any expense was incurred by the caterer there
should be no liability on the part of defendants. A few days
before the day named for the review it was known that it would
not be held. The plaintiff had spent £20 in crockery, ete., but
had incurred no expense in providing refreshments. The plain-
tiff, however, was given a cheque for the £300, payment of which
wis stopped on the_cancellation of the review, and the present
action was brought to recover the amount of that cheque. The
Court of Appeal decided (1904) 1 K.B. 565 (noted ante, vol. 40,
p. 337) that the plaintiff eould not recover beeause on a true con-
struction of the contract in the event of a cancellation of the
review the defendants were only liable to reimburse the plaintiff
for any expense then inenrred hy him. This decision the House
of Lords (Lord Ialsbury, 1.C., and Lords Robertson and
Lindley) now affirm,

MiNING LEASE—CONSTRUCTION—COVENANT TO WIN WORK AND
GET, ETC., TIE WHOLE OF THE COAL— WORK UNPROFITABLE—
ILESSOR AND LESSEE,

Watson v. Charlesworith (1906) A.C. 14 was known in the
Court below as Charlesworth v. Watson (1905) 1 K.B. 74 (and
was noted ante, vol. 41, p. 362). The action was brought on a
covenant contained in the lease of a coal mine wherein the de-
fendants covenanted ‘‘to win, work and get fairly, duly and
honestly the whole of the conl.” The rent being £100 per acre as




266 CANADA LAW JOURNAL,

soon as the defendants began to work the coal and £5 an acre in
the meantime. The defendants found that owing to faults in the
ground the coal could only be got at 8 loss, and they then desisted
from any attempt to mine it. "The Court of Appeal held that
they had broken their covenant and the pl: intiffs were entitled
to damages to the amount which they would probably have been
entitled to receive if the coal had been mined, and this decision
is now affirmed by the House of Lords (Lord I{alsbury, L.C,, and
Lords Robertson and Lindley).

COMPAN Y—DPROSPECTUS-—NON-DISCLOSURE OF CONTRAST IN PROS-
PECTUS — DIRECTORS’ LIABILITY — ‘K NOWINGLY ISSUED’' —
TaxorRANCE—CoMpPanies Act, 1897 (30 & 31 Vier. c. 131),
8. 28—(2 Epw. VIIL c. 15, 8. 34 (D.)).

Macleay v. Tait (1906) A.C. 24 was the action known as
Tait v. Macleay in the Court below, and was an action brought
by & shareliolder of a company againgt a director to recover dam-

_ages for the non-disclosure of certain contracts in a prospectus
of the company issued with the defendant’s authority. The
defendant set up that he had forgotten the contracts in question,
but it appeared that at a meeting of directors at which he was
present and at which the prospeetus was approved, the minutes
of the various meetings ut which the contraets were considered,
were read and confirmed; and that the defendant had a general
knowledge of the existence of contracts which might fall within
s. 38 of the Companies Aet, 1897, (see 2 Edw. VIL. e, 5.8 3¢ 1)),
In these circumstances the Court of Appeal held that the defen-
dant must be deemed to have knowingly issued the pruospectus
arid was liable for the omission (1904) 2 Ch, 631 (noted ante,
vol. 41, p. 253), but the House of Lords (Lord Halsbury, L.C,,
and Lords Robertson and Lindley) have reversed that decision
on two grounds, first, that in order to recover damages under s,
38 a plaintiff must shew that e has sustained damage by reason
of the non-disclosure, and that if he had known of the undis-
closed contract he would not have become a shareholder, and this
the plaintiff had not done, and, secondly, that where there is no
frand and the non-disclosure is due to an honest mistake, a sub-
seriber for shares, who has agreed (as the plaintiff had done in
the present case) to waive any fuller compliance with s. 38 than
was contained in the prospeetus, cannot maintain an action for
dnmages nnder that seetion, The waiver was contained in the
applieation for shares, and thereby the applicants agreed ‘‘to
waive any fuller complianee with s 3% of the Companies Act,
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1867, than is contained in the said prospeetus.’”’ As to this Lord
Halsbury says: ‘““Where a ciause of that sort has been inserted
as part of .he machinery for fraud, it will, of course, afford no
protection to those who have eontrived it; but where, as in this
case, it is a perfeetly honest slip, why should not that slip be
cured by the waiver clause? I know no reason.”

Correspondence.

JUDGES DOING OUTSIDE WORK.

Tu the Editor, Arnrin 12, 1006,
CaNapA Law JournNaL,

Sir,—The old time respeet for the Beneh has not inereased,
but much the reverse in the last few years. The remarks
of the Minister of Justice as reported in the daily papers do
not seem any more gevere than neecessary, I see it stated that
some of the judges who continue fo hold positions as directors
contrary to the Act of last session elaim that when they under-
took duties outside their judicial work there was no law to the
contrary. It would scem sufficient that there now 7s a law to the
contrary, 'Those of the judges in Ontario who held such posi-
tions have with, we understand, two exceptions, given them up.
Section 138 of the Criminal Code seems in point. It provides
that **Every one is guilty of an indictable offence and liable to
one year's imprisonment who, without lawful excuse, disoheys
any Aect of the Parliament of Canada or of any legislature in
Canada by wilfully doing any act which it forbids, or omitting
to do any aet which it requires to be doue, unless some penalty
or other mode of punishment is expressly provided by law.”’
Whether this scetion is applicable or not, it is mest unseemly that
a judge of the land should ignore a statute because in his opinion
it is unfair and retroactive or unconstitutional, or beeause there
is no penalty provided for the breach. 'The profession will ap-
plaud the stand taken hy the Minister of Justice,

BARRISTER.
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REPORTS AND NOTES OF CASCS.

Dominton of Canada.

SUPREME COI'RT.

Ex. C.] Tie AuBano v, Tie Parisiax, | Mareh 5.

Maritime law—Collision—Crossing  ships—Admirally rule 19
(1897 ).

The 88, Parisian making for Halifax harbouy, came aleng the
western shore sailing wlmost due north to a pilot station, on
reaching which she slowed down, finally stopping her engines.
The Albano, a German steamship for the same port, approached
some miles to the eastward sailing first, by ervor, to the north-
cast and then changing her eourse to the southwest, apparently
making for the eastern passuage to the havbone,  She again altered
her course, however, and eame almost due west towards the pilot
station. When ahout a yuarter of 4 mile from the Parisian sae
slowed down, and on eoming within eight or nine ship's lengths
gave three blasts of her whistle, indicating that she would go
full speed astern. The Parisian then, seeing that a collision was
inevitable, went afiead full speed for some 200 feet when she was
struek on the starboard quarter and had to make for the dock to
avoid sinking outside,  The Parisian’s engines were stopped
about six minutes hefore the collision and a boat from the pilot
cutter was rowing up to her when she was struck. At the time of
the eollisior, about 5 p.n,, the' wind was light, weather fine and
clear, there was no sea running and no perceptible tide,

Held, Ipixarox ., dissenting, that the eaptain of the Albano
had no right to regard the Parisian as a erossing ship within the
meaning of rale 19 of the Admiralty Rules, 1807 : and that the
Parisian having properly stopped to take a pilot on board, and
heing practieally in the aet of doing so at the time, the Albano
was hound to aveid her and was alone to hlame for the eollision,
Arpeal dismisged with eosts, 7

Neweombe, K., and Morvisun, for appellants, W, Neshift,
K.C., and W, B, 4. Ritchie, K.C,, for respondents,
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B.C.} JACKSON v. DRAKE. © [March 13.

Account stated—Admission of liability—Promise to pay—Eui-
dence to vary—Admissibility,

On the dissolution of a partnership the partners signed a
statement shewing an amount as due to the plaintiff as his share
and containing a deelaration that ‘‘fo: the sake of peace and
qui t and to avoid frietion and bother’’ ne plaintiff was willing
to waive investigation of the firm's books and to agree that the
halanee as stated should be deemed to be the amount payable by
the defendants to the plaintift.

Held, that a promise to pay the amount of the balanee so
stated to be due should be implied from the admission of liubility
which the parties had so signed.

In an action on the account stated the defendants alleged that
the plaintiff had agreed not to sue upon it and that the deecu-
nient was merely intended to shew the amount whieh would be
pavable to the plaintiff at such time as colleetions might be made
of outstanding debts due to the firm.

Held, that these contentions tended to contradiet, vary and
annul the terms of the written instrument and, consequently, did
not constitute eollateral agreements in respeet of which parol
evidence would be admissible,

Appeal allowed with costs,

W. J. Taylor, K.C,, for appellant. F. Pefers, K.C., for re-
spondent.

Province of Ontatio.

COURT OF APPEAL.

From Divisional Court.] [Deec. 12, 1905.
BogarT v. ROBERTSON.

Bills of exchange and promissory notes—dJoint and several note
—Release of co-maker—Reservation of rights—Knowledge
und consent—Subsequent deed—Ratification.

One of the five makers of a joint and several promissory note

was absolutely released by the holder, by an instriument under
seal, from liability upon the note, and there was no reservation
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of rights against the other makers, but the holder sought to ve-
cover against one of theni, the defendant.

Held, upon the construction of the release and a su’ swyuent
instrument under seal, ‘o which the maker whe had been released
was not a party, that the rights of the holder agninst the de-
fendant had been effectively preserved.

Decision of a IYvisional Court, 8 O.1..R. 261, reversed.

Per Moss, C.J.0.:- The whole arrangement of whieh the re-
lease formed part was come to and carried out with the knowl-
edge and consent of the defendant, ana that knowledge and
consent were sufficient to prevent the release of his co-maker
operating as o discharge of his liability.

Per Ow =, J.A.:—Even if the release did in law operate
from the .aoment of its execution s a discharye of the defendant,
there was nothing to prevent the latter. after its excention, from
acknowledging and ratifving, by a proper instruvent, his con-
tinuing liability to pay, just as a surety may dn so who has heen
shiweharged by time given to his prineipal or hy the release of a
co-sirety. Co-contractors and co-debtors stand in wese respeets
in the same position as co-sureties. The release of c¢ae operates
in y:eneml as a release of all, but the legal operation of sueh
velease may be restrained by the express terms of the instrument,
or the co-debtors may re. affirm and ratify their lability not-
withstanding the release,

Jo Bickaell, K.CL for Jlaintiff, appellant, DuVeranet, for
deferddant Toneh,

[dJan, 22,
Bangs ¢, SperbeEx Forwarbing (o

Negligenee—Injury to wnfant *in hghway-—Carcless driving -
gvidence for jury—Dar wges—Right of infant's fathr to
recover for expenses—Ohjection not taley at trial.

The infant plaintiff, while playing in a eity street, was run
over by a dray of the defendants, which, seeording to some of
the evidence, was heing Jdviven at n gre:t rate of speed. atl a
corner which the dray turned, taking the left side of the road-
way.

Held, that there was evidence of negligenee which eould not
be withdrawn from the jury,

The infant plaintiff’s father was joined with him as a plain-
tiff eluiming to recover the expenses * . ch he had incurred on
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aceount of the infant’s injuries. The infant was seven years
ofdd and lived at home with and under the churge of the father.

Held, that the father was obliged to supply the infant with
the necessaries of life, ineluding mcdieal attendance, and if the
burden of that duty was increased by the wrongful acts of the
defendants, the father was entitled to recover as damages the
amount of such increase,

Wilson v. Boulier, 36 AR, 184, distinguished.

Ne objection was taken hy the defendants to the right of the
father to reeover until the argumeint hefore the Court of Appeal.

Held. per OsuEr, J.A., that the objection was open, unless it
was possible for the plaintiffs’ case to have heen bettered by the
introduction of further evidence at the trial, whieh did net
appear to be the ease: but per . arow, J.A., that it was too late
to take the ohjeetion,

Judgment of a Divisional Court affivined,

DuVernet, for defendants, appellants.  Hellmuth, K.C'.. and
Caltanach, for pluintiffs, respondents.

Full (tourt. | REX . GOODFELLOW, {Jan, 22,
Criminal law —Cuonspive y—Indictment,

The defendants were indieted for unlawfully conspiring and
nereeing together and with each other to deprive one W.G. of
the necesgaries of life, to wit, proper medieal care and nursing,
whereby his death was eaused.

IHeld, that this eount did not charge the defendants with a
eonspiracy to commit any indietable offence known to the law,
and should have been guashed.

Ruling of Magek, J., reversed,

A seeond eount charged that the defendants did unlawfully
conspire and agree together and with each other to effect the
cure ~ W.G. of a sickness endangering life, by unlawful and
impro jer means, thereby eavsing the death of the said W.G.

Held, that this count was equally bad, and was properly
iunshed.

Ruli  of Mages, J., affirmed.

Per usner, J.A.:—The second count, being quashed before
the trial of the defendainis on the f st eount, was not pro-
perly befove the Court of Appeal upon a stated case.

H. Cassels, K.C., and Robinette, K.C\,, for defendants. Cart-
wright, X.C'., for the Crown.
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HIGH COURT OF JUSTICE.

Meredith, C.J,, Teetzel, J., Mabee, J.] { Dec. 8, 1905.
Rex v, MEIRLEITAM,

Constitutional law—Ontario Liquor License Act s. 10—8elling
liquor on vessel-—=Territorial limits of provinee—O [ ence
commitied on Great Lakes—J urisdiction—Admiralty—In.
lernational law—Fordgn vessel—Conviction—Police magis-
trate—Place where off ence committed—Unlawfully allowing
liguor to be sold—Master of ship—""Occupant'—.Lmend-
meit of convietion, '

The Provinee of Ontario extends to the middle line.of Take
Huron as defined in the treaties of Paris and Ghent, and the
British North America Act, in fixing the electoral divisions of
the provinee, recognizes the territorinl sub-divisions provided
for by the statute which is now R N0, 1897, o, %, by which the
limits of the counties an.l townships bordering o Lake ITuron
extend to the boundary of the provinee. Within the territorial
limits of the provinee, as to the subjects of legislation assigned
by the British North Ameriea Aet 1o the provinees, the legislative
authority of the provinee iy as plenary and as ample as the Im-
perial Parliament in the plenitude of its power pussessedd and
eould hestow. The regulation of the tratfe in intoxieating liquors
within the limits of the provinees by a license law is one of the
subjects assigned by the British North Amerien Act to the Pro-
vineial Legislatures: and, therefore, the Ontario Legislature had
authority to enact 5. 10 of the Liquor License MAet, which pro-
vides that no license shall be issued for the sale of lguor nor
shall any liquor be sold or kept for sale in any room or place on
any vessel navigating any of the great lakes. ete.: notwithstand-
ing the contention that the ouly jurisdiction . ser the Great Lakes
is in the Admiralty Courts,

Regina v. Keyn (1876) 13 Cox (.C. 403, and Regina v,
Sharp 11869) 5 P.R. 135 distinguished.

The defendant, the master of the steamer **Gireyhornd,”* was
eonvietad hefore a police magisteate having jurisdiction over the
whole County of Huron, for that ke {the defendant). Can-
dian waters adjacent to the harbour of the Town of Goderich.
in the said County of Huaron, did “unlawfully allow lquors to
be sold”" an the steamer “Greyhound. " of the City of Detroit, in
the State of Michigan, ““without a license therefor by law re.
quired.”’
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Held, upon the evidence, that the vessel, although a foreign
vessel, was not when the offence was committed proceeding from
vone foreign part to another, but was being used for an excursion
which went out from the port of Goderich for a few miles and
returned to that port, and, therefore, the rule of international
law forbidding interference with persons on hoard a foreign
veysel navigating the high seas or the Great Lakes, was not
applieable,

Nemble, that where it is plain that the legislature has in-
tended to disregard or interfere with a rule of international law,
the C'ourts are bound to give effect to its enactments,

Hcld, that the convietion was not invalid merely because the
place in the county where the «¥ence was committed was not
statwl with more particularity than as above eited.

Held, that the conviction disclosed no offence, unlawfully
allowing liquor to be sold not being an offence created by the
Liquor License Act, but the convietion should be amended so as
to make it for an offence under sub-s. 1 of 8. 49 of the Act, viz.,
the selling or bartering of liquors without the license required by
law,  Mgereprry, C.J., doubting whether the defendant was an
“ocestpant’’ within the meaning of « 111, whether the words
“house, shop, room, or other place.’ ineluded a vessel, and
whoether the offence of selling liquor without a license was of the
nature of the offence alleged in the convietion: Criminal Code,
s, 889, |

J. B, Muackenzie, for defendant,  Cartweright, K.C., for the
convieting magistrate and the Attorney-General for Ontario,

Mulock, C.J.] Bovax v, Houo apore, ,Jan, 11
Trade-Mark—Infringement—Yisual resemblance—Idem sonans.

In deciding whether a trade-mark so resembles another as
to be caleulated to deceive visual resemblance is not neeessarily
the only thing to be considered: the possibility of eonfusion to
the ear may also be an element.

The letter ¥ B’ gtamped on buttons of hraces manufactured
hy the defendants in the same mann v as the plaintiffs’ trade-
mark—the letter ““D”—was stamped on the buttons of braces
manufactured by them was held to be an infringement.

Riddell, K.C., Roge, and Alea. Frager, for plaintifie, J, E.
Joneg, and J. J. Weir, for defendants,
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jdun, 22,
Evrgin Loax anp Savings Co. v, LonpoN (Guaraxteg Co,

Guarantce—Application—False answers—Basis of conlract—
Materiality—Euvidence.
Judgment of Divisional Court reported in 9 O.L.R. 569; 41
C.LiJ. 335, affirmed.
W, B, Camcyon, for appellant.  J. B. Clurke, K.C., and
Swabey, for respondents,

Divisional Court, Ex.] [Feb, 1.
Rev ¢, MorNING STAR,

Justice of the pracce—vrder for payment of costs withoul any
conviction having been made and in absence of accuscd—
Order quashed en condition of no action against magistrale,

After a magistrate hnd entered upon the hearing of a com-
plaint for having used insulting and abusing lenguage to the
complainant, the charge, at the complainant’s instance, actu-
ated apparently by compassion for the aceused, was withdrawn,
the accused to pay the costs. Subsequently, such costs not hav-
ing been paid, the magistrate, in the absence of the aceused, and
without convicting accused of any offence, made an order direet-
ing the payment by the accused of the costs: and in default of
payment directed the same should be levied by distresd, in de-
fault of sufficient distress, directed imprisonment. The
costs were than paid by the accused, but before launching this
application were tendered back to aceused and refused,

ITeld, that the order was invalid and was directed to he
quashed without costs, but conditionally, under ss. 889 to 806 of
the Criminal Code made applicable by 1 Edw. VII, ¢ 13,8 1
(0), that no action should be brought against the m.gistrate,
ete.. otherwige the motion was to be dismissed with costs. The
costs paid by the aceused to be repaid her.

J. B. McKenzie, for the motion. 4. G. Slaght, for magis-
teate, J. W, 8t Joha, for complainant,

Magee, J.] Re MarTIN AND DaoNEAU. . [Feb, 7.
Vendor and purchaser—Restrainl on alienation,

A testator by his will after directing payment of his debts,
funeral and tostamentary oxpenses, devised to his son W.M.




REPORTS -AND NOTES OF CASES, 275

certain land *‘subjeet to the following conditions, reservations,
limitations, thervin (setting out the payment of two sums of
money) to have and to hold the same unto the said W.M,, his
heirs, executors, administrators and assigns forever’’; and after
making four other devises of other lands to four other sons pro-
vided as follows: ¢*‘Nore of my sons will have the privilege of
mortgaging or selling their lot or farm aforesaid des:cibed, but
if one or move of these lots have to he sold on aceount of mis-
management, the executors will see that the same will remain
in the M. (devisor's surname) estate”’—W.M. was one of the
execentors named in the will,

The sons became indebted and neither they nor the daughters
nor the widow.nor the executors were in a position to purchase
the lands and W.M. agreed to sell his. On an applieation under
the Vendors and Purchasers Aet, R.8.0, 1897, ¢, 134,

Held, that the restraint on ali .nation was valid and that he
could not make title,

In re Macleay (1875) T.R. 20 Ey. 186 followed. In re Rosher
{1884) ("h. D. 801 not followed. '

Walker, K.C,, for vendor. Sione, for purchaser,

Jieredith, C.J).C.P,, Anglin, J., Clute, J.| [Feb, 20,
WiIckE v. Towxsuir oF ELLICE.

Ditches and Walcrcowrses Act—Erpriwes—Charge on land—
Subsequeiit transferee,

Held, that on the proper construction of ss. 29, 30 of the
Ditches and Watercourses Aet, R.8.0. 1897, e, 285, the amount
paid by a munieipality for the cost of the construetion of a drain
under that Aet is made a charge upon the land on which the work
is done, whether the same be in the same handg as owned it when
the proeeedings were commenced, or in those of a subsequent
transferee,

E. Sydncy Smith, K.C., for defendants, &, & Roberfson, for
municipality.
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Teetzel, d.] {Feb, 21,
IN RE VILLAGE OF BraMsvILLE & FIELD-MARSHALL,

Arbitration and  award—Municipal  corporation — Appeal —
Municipal Act—dArbitration Act.

The plaintiff corporation and the defendant entered inte an
agreement of submission to arbitration of the uuestion of what
dumages the defendant was entitled to in rvespeet of land taken
or injuriously affected by the corporation, *‘ineluding all dam-
ages oveasioned by or resulting from any trespass by the said
munivipal corporation or their servants to or upon the lands of
the defendant: and also damages elaiined by the defendant for
breach of eontract.””  The corporction now dedired to appeal
from the award.

1icld, that, sinee the submission eovered other matters than
danmages by reason of the land having been injuriously affected,
—which latter alone cowe with the jurisdiction of arbitrators
appointed under the Munieipal Net, s, 451, —the right to appeal
from the award did not depend on the provisions of that Aet,
but upon the terins of the submission, and was governed by the
Aubitration Aet, R.S.0. 1897, e. 62: and that as there was no
provision fur an appeal in the dubmission, the parties were
Hmited to woving to set aside the award under s 12 of the Arbi-
tration Act, or for any ohjestions thereto at connnon law, bt
were not entitled to have the Court review the award on the
merits.

Lynch-Staunton, K.C., for corporation. Adrmour, K.C., and
Pettitt, for defendant.

.

Teetzel, J.] IN &E TURNBULL ESTATE [Feb, 22,

Will-=Construction—Life interest with absolute control—Infes-
tacy—Mortgage.

-

By his will a testator provided: ““If I predecease my wife I
give and bequeath to her the whole control of my real and per-
sonal estate as long as she lives,'"  Ile made no further disposi-
tion of his personal estate, except the stoek and implements
appertaining to his farm: and the will eontained no residuary
elause, The ilestator. however, loft a mortgage of $900 The
widow survived ouly a few days and made no disp sition of the
morigage,
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Held, that the widow had only a life interest in the mortgage
with power of control during her life; and even it this gave her
absolute power of disposal, she had in faet made no disposition
of it; and therefore it fell into the testator’s undisposed of estate,

Held, also, that notwithstanding her life interest in the mort-
gage, the widow was entitled 1o take her share under the statute
of distributions; and her next of kin would now take the moiety
to which she was ontitled,

. J. Martin, forexeeutors.  Erauas-Lowls, for next of kin,

tzel L] | F'eh, 23,
Rex Bx menL Mawrs o Warsoxs,

Quu warranio—Municipal corporalions- -Bleetivns—Election of
alderman—DProperty qualification-—Declaratioh before nom-
ination.

Where a camdidate for the oflice of alderman, though in faet
he possessed the neeessary property qualitication for the office,
misstated his qualification in his declavation made pursuant fo
the Munieipal Aet. 1903, 5. 129, sub-s. 3 (), as amended, 4 Fadw,
VIL e, 22,8 4 (00, which, in faet, ax there set out, was insuftiei-
ent.  This deelaration. however, he supplemented by a deelara-
tion of his gqualifiention hefure taking the office, as required by
8. 311, 'n which he shewad suffieient property qualifieation,

Held, that it was too late, after the election, to contemd that
the misstatement regarding the qualify g pooperty nientioned in
his deelaration was wround for setting aside his eleetion, other-
wise free from objeetion.

Douglas, K.C.. for velator, appeliant. Do Lo MeCartiy, for
respondent,

Madoek, Codl Kxo Mactaven, JoAL Clute, 5] Piareh 20,
RE Mebpsuny. Loriiror oo MeEbBURY.
Probate —Ancillary grani-—Besigualion of erceutors---Domicil.

Exoentors named in the will f a testateix, who died domieiled
in Wayne County, Mihigan, were geanfed probate there in June,
1000 Afterwards cortain ereditors in Jtehigan petitioned there
for their removal, and in 1903 they, the exeeutors, filed their
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resignation of the position of executors in the ’robate Court of
Wayne County, and requested the appointirent of the Unien
Trust Co., of Detroit as administrators de honis non with the will
annexed. They stated in their resignation that it was not in-
tended as a resignation of the trusts imposed on them by the
will, but only of their position as executors. The PProbate Court
aceordingly appointed the Union Trust Co. administrators de
bonis non with the will annexed. Meanwhile, the executors had
filed an applieation for ancillary probate in the Surrogate Court
of the County of E.iex, where there was cotsiderable real estate,
in July, 1900, but the matter had not been proceeded with; and
in July, 1904, the benefieiaries under the will of the Canadian
estate, filed a caveat against the grant to the executors, and
asked to have letters of administration de bonis non granted to
the Union Trust Co. in their place. The Surrogate judge of
Kssex County in Jannary, 1906, allowed the elaim of the hene-
ficiaries, and granted letters of administration, as asked, to the
Union Trust Co. The exeentors now appealod from this deeree,

Held, that the Surrogate judge of Kssex Clounty was right
hoth as a matter of diseretion and of law. The C'ourt here eould
not look into the eireumstanees which led up to the resignation
of the exceutors filed in the Probate Court in Miehigan. The
Court here must follow the Aliehigan grant, being the grant made
in the place of domieil of the deceased,

A, St George Ells, for the exeentors named in the will, R
P Suthertand, K.C, Tor the honefieiarios,

Mulvek, (Wl Exo Angling 1. Clate, WL | Mareh 20,
Arrner v Cextran ONtario LW, Co.

Ratlways-—Cattle at large- -Inlersection of railroad and highway
—Negligence—Liability.

1eld, that on the proper construction of s, 327, sub-s. 4 of the
Railway Aet, 1903, 3 Edw, VIL. o, 58, while it is unlawful tor
the owner of cattle to parmit them to be at large within the pres-
eribed limits, and while if found within those limits, the catde
are lable to he imponnded, and if killed at the interseetion of the
railroad and highway, the railway is exempt from Hability —if
by reasou of the failure of the company to eomply with the
statutory rvequirements as to fencing., construetion of cattle
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yards, ete,, the cattle reach the line of railway and are kitled or
injured, the compuany must puy for the injury unless they ean
establish affirmatively that the owner was guilty of negligence.
The mere fact that the cattle were at large or the faet that they
were not in charge of a competent person is not to prevent the
plaintifi’s recovery,

Middicton, for defendants.  No one for plaintiffs,

Boyd, €.] Re SreEwart v, Epwarps, [-Jan. 4.
Division eowrts—dudgment de blor-—Married woman—~Commitlal,

The committal of a judgment debtor in a Division Court for
wilful default in appearing to be examined is in the nature of
process to eoeree payment, rather than of a punitive character,
as for eontempt; and there is no jurisdiction to make an order
for the committal of a married woman judgment debtor who re-
fuses to attend for examination upon a judgment smmmons, even
though her non-attendanee amounts to wilful miseonduet.

Ereop, Dakins (1853) 16 (LB, 77 followad.

W H. Barry, for the defendant. .4 €0 Hill, for the plain-
tiir.

Meredith, (a1l Street, WL, Teetzel, oL [, 4,
KuNNEbY ¢, FOXWELL,

Mortgage~Foreclosure—DPartics —Final opder-—Deccase of in-
fant defendantl—Right of representadives {o - yedeen —Re-
vivor- Aecount—New day,

An action upon a mortgage for foreelosure was begun in
18938, and the usual judgmen® was pronounced an the 30th Jan-
uary, 1899, One of the mortgagor's defendants died on the 20th
June, 1889, an iufant, unmarried, and intestate. On the 2ud
May, 1900, a final order of foveelosure was granted, no notiee
being taken of the death of the infant, and he and not his per-
sonal representatives or those elaiming wnder him being declared
to stand absolutely debarred and foreclosed :—

Held, that the final order was irregular and was not binding
on the infant’s mother, who was not a party to the action, and
in whom an undivided interest in the estate of her deceased son
vested nt the expivation of a year from his desth: and that she
wig entitled to redeem and to be added as a defendant upon her
own application,

Camphell v, Holyland (1877) T Ch. D. 166 followed,
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An order was made adding her as a deféndant, and directing
that the action be carried on between the plaintiff and the con-
tinuing defendants and new defendant, and that it stand in the
same plight and condition in which it was at the time of the in-
fant’s death. ‘

The effect would be td require a new account to be taken and
a new day fixed for redemption, of which all the defendants
would be entitled to avail themselves.

W. Proudfoot, K.C.; J. B. Clarke, K.C.; Cartwright, K.C.;
Harcourt, Middleton and Hollinrake, for the various parties.

Province of Mova Scotia.

SUPREME COURT.

Full Court.] JonnsrtoN v. HAZEN. [Aug. 15, 1905.

Evidence—Marriage registry—Legitimacy—Pedigree — Declara-
tion by deceased parent.

A. was married at St. Paul’s Church, Halifax, in 1809. In
the entry of the marriage in the church’s marriage registry his
name appears with the addition ‘‘batr.’” a contraction for
bachelor. There was nothing to shew by whom the entry of the
addition was made or that it was made in pursuance of a duty
preseribed by statute.

Held, that the registry while admissible in proof of the mar-
riage could not be received as evidence that A. had previously
not been married. '

To prove that C. was the legitimate son of A. by an alleged
previous marriage it was shewn that he resided for two or three
years at A.’s home, previous to departing to learn a trade, and
at a subsequent time for a few months; that he addressed him as
““father,”’ was treated as a member of the family, was treated by
A.’s wife as his son and by children by her as their brother;
that after his removal to the United States he wrote letters to
A. in one of which he informed him of his (C.’s) marriage; that
subsequently to his death D., a son of A., corresponded with a
son of C. during which he referred to C. as a half-brother; and
that in an oral declaration by A. in the hearing of a witness, who
was a neighbour of the family, he referred to the Christian name
of his former wife, and to her personal appearance.

Held, that C.’s legitimacy had been proved. -

-
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4. 0. Earle, K.C., and J. R. Campbell, for plaintiffs. C. N.
Skinner, K.C., 8. Alward, K.C., L. A. Currey, K.C., J. B. Arm-
strong, K.C,, and W, B. Naylor (of the Wiseonsin Bar), for
the various parties.

Barker, J.] Gavrr v, MorreLL. [Aug. 17, 1905,

Practice—DParties—Niriking out and adding names—Assignment
for creditors.

Where after a suit was brought for a declaration that stock-
in-trade in possession of defendants belonged to plaintiffs, the
defendants made an a.signment for the benefit of their creditors,
and their assets were insufficient to pay their liabilities in full,
the names of the defendants woere ordered to he struck out and
that of the assignee added.

M. G. Teed, K.C., for plaintifts. J. B. M. Barter, for defen-
dants. )

Province of Manitoba.

» —a

KING’S BENCH

Mathers, J.] LER ¢, GALLAGHER [Oet, 31, 1905,

Pleading—Noatement of  elaim-——Amendment—DPartics—doinder
of causes of action—Npeeific peyformance—Recovery of land,

Appeal from the referee’s order.

The defendants Pepler and Maedonell entered into a contract
for the sale of the land in question to the defendant Gallagher
who assigned the same to the plaintiffs O'Shaughnessy and Arm-
strong, and they in turn sold the lands to the plaintiff Lee. Lee
paid to Pepler and Maedonell the balance due them under the
contract and received from thein a transfor pf the land under the
Real Property Aet. 1Ile then direovered that the defendant
Langley was in possession of part of the land and elaimed title
to same by prescription. This prevented Lee from getting his
transfer registered and he bronght this action for recovery of
possession of the land from the defendant Langley, joining, by
leave of a judge obtained umler Rule 258 of **The King's fench
Act,” a elaim for specific performance of the agreement as
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against defendant Gallagher and damages by way of compensa-
tion or otherwise. The plaintiffs afterwards applied for leave
to amend their statement of claim by adding a claim against
the defendants Pepler and Macdonell for specific performance
of the contract alleged to have been made by them direetly with
the plaintiff Lee when he paid his money to them and they gave
him the transfer or for compensation in default. The referee
refused to allow such amendment.

Held, that the amendments asked for should be allowed.

It is the policy of the King’s Bench Aect that all questions
between the parties shonld as far as possible be determined in the
one action ‘‘and all multiplicity of legal proceedings concerning
any such matters avoided.”’ King’s Bench Act, s. 38, s-s. k) ;
Krutz v. Spence, 36 Ch. D. 770.

The test as to whether an amendment ought to be allowed is
whether or not the other party would be placed in such a posi-
tion that he could not be compensated by an allowance for costs
or otherwise: Stewart v. Metropolitan Tramway Co., 16 Q.B.D.
180: Annual Practice, 1905, p. 350.

The amendment asked for setting up a new cause of action is
not of itself a sufficient ground for refusing'to allow it: Budding
v. Murdock, 1 Ch. D. 42; Hubbock v. Helms, 56 L.J. Ch. 539.

The contention that leave to join another cause of action with
one for the recovery of land can only be granted before the com-
mencement of the action is not supported by the authorities,
which shew that such leave is granted whenever the Court thinks
it reasonable to do so: Rushbrooke v. Farley, 52 T.T. 572; Hunt
v. Tensham, 28 Sol. J. 253, and White v. Ramsay, 12 P.R. 526.

Pitcher v. Hinds, 11 Ch. D. 905; Musgrove v. Stevens, 1881,
W.N. 163, McIlhergey v. McGinnis, 9 P.R. 157, and Clark v.
Wray, 31 Ch. D. 68, distinguished.

Daly, K.C., for plaintiffs. Hough,” K.C., for Gallagher.
Aikins, K.C., for Pepler. Machray, for Macdonell. McKercher,
for Langley.

Full Court.] IN RE BENNETT. [Feb. 10.

Surrogate Courts Act—Transfer of contentious matter to King’s
Bench—Notice of application—Practice—Appeal to Full
Court.

One Bennett having died intestate, Alice Maud Bennett
claimed to be his widow and took out letters of administration.

-
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There was a surviving son. Afterwards a sister of the deceased
petitioned the Surrogate Court to have the letters revoked, alleg-
ing that Alice Maud Bennett was not the deceased’s lawful
widow. The petition being contested, the petitioner applied,
under R.S.M. 1902, e. 41, s. 63, to have the proceedings removed
to the Court of King’s Bench, and gave notice of the application
to the administratrix, but not to the son, who was a minor.
The application was granted and the order made. The widow
appealed to the Full Court, when the appeal was reached the
official guardian on the son’s behalf asked -and was granted leave
to interview as an appellant.

Held, that the son was a party concerned, and as s. 63 says
that reasonable notice of the application for removal ‘‘shall be
given to the other parties concerned,”’ and no notice had been
given to the son, the order appealed from was made without
jurisdietion and must be set aside.

Held, also, that, under s. 58 of the King’s Bench Act the
order, having been made by a judge of this Court, was one from
which an appeal lies to this Court in bane.

Doll v. Howard, 11 M.R. 21, distinguished.

Appeal allowed with costs to the official guardian, but not to
the administratrix, who had not raised the point on which it
turned before the judge who had made the order.

Haggart, K.C., for the administratrix. Mulock, K.C., and
Phippen, for respondent. H.J. Macdonald, K.C., for infant.

Full Court.] BarrerT v. C.P.R. Co. {Feb. 10.

Railway Act, 1888, ss. 90, 92, 146—Action for damages in run-
ning trial ine—When remedy limited to arbitration—Dam-
ages resulting from exercise of statutory powers.

In running a trial line for a proposed branch of the defen-
dants’ railway, their surveyors entered on the plaintiff’s land
and cut down a number of the trees on the course of the line
where it passed through a grove near his dwelling house.

The plaintiff sued in the County Court for damages and the
findings of law and fact by the trial judge were that the de-
fendants had a right under their charter and the Railway Aect
to enter upon the plaintiff’s land to run the line; that, if it was
necessary to cut through the grove for that purpose, the defen-
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dants had done no unnecessary damage, and that an action at
law for damages necessarily dbne in running the line would not
lie, the plaintiff's only remedy being under the compensation
clauses of the Railway Aect. The plaintiff was nonsuited and
appealed to this Court. The possibility of running the trial line
through the grove without eutting down the trees by making a
rectangular detour around it was not raised at the trial, and the
trial judge did not pass upon it.

Held that, if it would have been possible to run the line by
making such detour, it should have been done and the defendants
would be liable in this aetion for damages for eutting down the
trees unnecessarily, and that there should be a new trial to detor.
mine the guestion if plaintiff desired it

If damage results from the exercise of statutory powers and
there is no negligence in the mode of exercising such powers, then
the person injuriously afiected must either find in the Act some
provision for compensation or he is entitled to none: Ray v.
C.P.R. Co. (1902) A.C. 220, aud Bennett v. G.T.R. Co., 2 Q.1.R.
425, But if there is negligenee in such exercise of statutory
powers or damages are unnecessarily inflicted, then an action
will lie and the complainant is not limited to the remedy given
hy the arbitration clauses of the Act.

0’ Connor, for plaintiff. Bond, for defendants.

Full Court.] [Feh. 10,
Savaar v. Canantan PaciFic Ry, Co.

Discovery—KExamination—Production of documents—DPrivilege
~—Reports of officials to company respecting accidents,

Decision of Prroug, J., noted vol. 41, p. 670, afirmed with
costs.

Held, also, 1. The fact that certain documents come into
existence after the accident is not a gr und of privilege: Wooley
v. North London By. Co., LLR. 4 C.P. 602.

2. When the officer who made the affidavit on production was
eross-examined upon it and as a result he made a second affidavit
producing & number of documents for which he had claimed
privilege in the first affidavit, the examination on the first affi-
davit may be used to contradict the statements in the second,
although there was no further examination.
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An affidavit on production cannot he contradicted by a con-
troversial affidavit; but, if from any souree an admission of its
incorrectness can be gathered, the affidavit ecannot stand.

3. The fact that the reports withheld were written on forms
all headed, ‘‘For the information of the solicitor of the company
anid kis adviee thereon,’’ is not suffieient of itself. to proteet
them from productinn,

Hunler v. G.T.R, Co., 16 PR, 385, distinguished,

0'Connor, for plaintif, Coyne, Jor defendants,

. s

Province of British Columbia.

SUPREME COURT.

ADMIRALTY ISTRICT.

Martin, Local Judge. ] [Dee, 29, 1905,
Kexyeoy o The ““Svrrey.”’

Collision—Public rights in navigable waters—Booming and
transportation of logs—EN.C. o, 93, s. 2—Negligence—
Laches—Limilation of time.

The statutory provision limiting to one year the bringing of
actions against a munieipality does not apply to actions in rem
in the Admiralty Court.

Held, on ihe facts, that the tying of a boom of logs to piles
driven on the bank of a navigable river is not an interference
with navigation when done in a reasonahle maunner, for a reason-
able period, and at such places as arc open to the owner of the
boom to do so.

Joseph Martin, K.C., and Cassidy. K.C,, for the ship. Davis,
K.C,, for plaintiff.

Full Court.] [Jan. 10,
VANCOUVER, WESTMINSTER AND YURON Ratnway CoMpANY .
Sim Kre

Statutes, construction of —Supreme Court Act 1804, s, 100 -~
Ratlway Act, 1903 (Dominion). ss, 162 and 168--*Event”’
read distributively—*‘Issuc’’ as distinguished from *“cvent”’
—QCosts of and incidental to arbilration—Costs of appeal.

Sam Kee, having obtained an award from arbitrators ap-

.
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pointed under the Railway Aet, 1903 (D.), which award, by
reason of s. 162 of the Railway Act, 1903, entitled him to the
costs of the arbitration, the railway company appealed to the
Full Court, advancing several distinet grounds of appeal, on all
of which the exception of the rate of interest allowed by the
arbitrators, they failed, the interest being reduced to the statu-
tory rate, from six per eent. to five per cent,

Held (IrviNg, J., digsenting), 1. The word ‘‘event” in 8. 100
of the Supreme Court Act, 1904, may be read distributively,

2. See. 162 of the Railway Aet, 1903 (D.), does not apply
to costs of appeals to the Full Court from the award of arbitra-
tors, but such appeal is an independent proceeding, and, there-
fore, governed by s. 100 of the Supreme Court Act, 1904,

3. The success of the appellant company on the question of
interest was merely an ‘‘issue’’ arising on the appeal, and not an
*‘event’’ on which it was taken.

Hunter, C.J.] [Mareh 30.°
ProtesTANT OrPHIANS’ HOME ¢ DAVKIN,
Practice—Issuing writ in name of firm of solicitors,

It is not necessary that a writ should be issued in the name
of one solicitor. It is permissible to issue it in the name of a
firm. The English practice followed.

A. B. McPhillips, K.C., for plaintiff. k. T Elliott, for de-
fendants. '

ﬁOQh Reviews.

Stone’s Justices Manual, being the yearly Justices’ Practice

for 1906, 38th edition, edited by J. R. Roperrs, Solicitor,
Clerk to the Justices, ete. London, Butterworth & Co., 1906,
Canada Law Book Co., Toronto, agents. 1,309 pages.

As this book is so well known to the whole profession it is
unnecessary to refer to it, exeept to say that the value of this
edition is enhanced by an entirely new index. The table of cages
cited in the work (an enormous number of them) gives a refer-
ence to the various volumes wherein they are reported or noted.

‘)
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Notable Scottish Trials. The Trial of Madeleine Smith, edited
by A. Dunoan Smipi, F.8.A. (Scot.), Advocate, Also, in
a separate volume. the Trial of the City of Glasgow Bank
Directors, edited by Wintasm Wanuace, M.A,, Advocate:
Canada Law Book Company, l'oronto,

Nearly fifty years r.go one of the most remarkable and inter-
esting criminal trials of modern times took place in Edinburgh,
the memory of which has not yet passed away. The introductory
chapter refers to it as foilows: ‘A strangely fascinating cloud
of mystery envelops the tragic and romantic story unfolded in
the trial of Madeleine Sinith; and to that story, in all its pecu-
liar and distinetive features, it would be diffienit to discover a
parallel in the annals of our eriminal jurisprudence. No erim-
inal cause of modern times has more deeply absorbed the intercst
and attention of a whole empire; and day by day, during its
nine days’ progress, the public excitement, throughout Scotland
in particular, was intensified, and the fate oi the engaging and
accomplished girl of one and twenty, whose life hung in the
balance, formed the central if not the exclusive topic of current
popular speculation.”’

It is this story that is given us by the Canada Law Book Com-
pany in the volume before us.

The other volume above referred to is the Trial of the City
of Glasgow Bank Directors. Not so fascinating possibly as the
trial of Madeleine Smith, but one which ranks in the estimation
of laymen as well as lawyers, as probably the most important
trial which ever took place in reference to financial frauds. The
magnitude of the erisis bronght about by the failure of the bank,
the number of homes ruined thereby, the social standing of the
directors, and the startling nature of the evidence of the
rageality and recklessnes of men of social position and religious
pretension invested the trial with especial interest.

The disclosures now being made in the United States in con-
nection with some of their insurance companies as well as some
unsavoury evidence in a loan company enquiry in this country
seem but a faint echo of the ghastly story of the Glasgow Bank
failure nearly th' ty years ago,

Tn these two volumes the Canada Law Book Company give
most interesting reading for an idle hour or for Vaeation. Of
this the profession of the Dominion will, we doubt not, largely
avail themselves,
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The A. B. . of Parliamentary Procedure, a handbook for use
and public debatement by Freeman & Abbott, London,
Butterworth & Co., London; Canada Law Book Company,
Toronto, 1906,

The authors collate into a concise and accessible form the
principal facts and features of parliamcntary procedure, and
produce a book which will be of assistance not only to members
of parliament, but to ail concerned in the management of public
meetings and to those interested in debating societies. This little
work comes to this country appropriately at the present time.

Flotsam and Jetsam.

The CLerGvYMaN anp Tug LAowyErR.—At a dinner party the
other evening a well-known minister sat opposite one of the lead-
ing legal lights of Washington. During a lull which often occurs
on such oceasions, the minister casually asked the jurist what he
thought would be the outcome of Mayor Harrison's arrest in
Chicago in eonnection with the Iroquois Theatre disaster,

‘I ean’t express an opinion without a retainer,”’ promptly
replied the lawyer.

“Ah!”’ exclaimed the dominie, ““I left my pocketbook ut
home.”’

“‘I left my opinion at home,”’ was the quick response.

“I don’t believe you have an opinion, anyhow,’”” said the
minister.

“T don't believe yon have any pocketbook,’’ was the final re-
joinder ané then everybody laughed.

“I am reminded,”’ said the lawyer, ‘‘of a retort courteous
that rather knocked me out in Court one day. I made a remark
which rather nettled the opposing counsel, and he replied, looking
intently at my rather conspicuous bald head, ‘That is a very bald
statement,’ with the aceent on the bald.

“4Well,” said T, ‘my barber remarked yesterday that some
men have hair and some have brains,’ and then I looked pityingly
at hiz heavy mane,

‘ ‘Yes,” was the quick reply, ‘and some men have neither,’
and he looked me right in the eye.’’—Washington Star.




