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Ix reference to the subject of decentralization, we note that
onr namesake in Englind quotes with words of commendation
some remarks of ours recently made, in which we called atten-
tion to some of the objections to the proposed change, A similar
question seems to be engaging the atteution of the profession in
England in reference to the cities of Liverpool and Manchester.

Tur Western Law Times credits the ubiquitous granger—the
species being known in this country by the more ** tony " nam
of Patron of Industry—-witiv some * amusing antics in the Legis-
lative Assembly  chamber:  First, he must repeal the law
Society and the Mudical Acts, and then he sought to have an
Act passed giving time to farn.ers by vuy of forceable extensions.
Then he sought to prevent a furmer fromn selling any of his chat.
tels or mortgaging the same, and if he did sell or mortgage the
act was to be invalid,  This migut be called Tue Forcenble
Exemptior Act.  \When the Judicatare Act was introduced he
began to sce behind it & new wa_ of making costs ; this wus
enough for him, and the result was that the Act was postponed
nutil next session,  After a good - al of ralk and annoyance he
has at last subsided, and the only apparent result of his session's
lubours is the increase of the Inferior Court's jurisdiction to $400
and $€o0, to which we refer elsewhere, and which throvs « good
deal of work ot membe.  of a class that are already burde: ~d."
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THis increase of jurisdiction is a favourite effort on the part
of laymen in parliament whereby to immortalize themselves.
It is always popular to bring justice tc every man’s door by
enlarging the scope of Division Courts, cspecially when the
result is to cut down lawyers’ fees, and the same holds good, to
a certain extent, to County Courts, We are compelled, unhappily,
to pay some attention to the lay element in the House, as they
are the exponents of the levelling spirit of the age, and they have
votes, and party politicians exist by these votes, We may con-
sider vurselves lucky if we can keep Osgonde Hall over our heads,
and be allowed to conserve for a little longer the limited privileges
we enjoy. It shonld be clearly understood that the interests
of the public are bound up with these so-called privileges, which
simply mean a highly-trained Bench and Bar. Some cannot, or
do not care to see that anything which directly or indirectly
lowers the standard must work a more sericus injury to the
public than to the profession.

THE PRIVY COUNCIL ON BANRRUPTCY.

It was observed by Taschereau, J., in Attorney-General v.
Mercer,® that it is but right, for obvious reasons, that the final
and authoritative determination of controversies on the con-
struction of the British North America Act, which is an Imperial
statute, should emanate from an Imperial judicial authority ;
and iv his judgment just delivered in the pardoning-power case,
as it is commonly called, at present unreported, the same 1. .rned
judge observes that constitutional questions cannot be finally
determined in the Supreme Court, that they never have been,
and never can be, under the present system. Perhaps no deci-
sion of the Judicial Committee has been awaited with more
interest, at all events in the profession, than that which is
reported in the present number of this JoURNAL in reference to
the Assignments and Preferences Act, upon which it is now pro-
posed to make some comments.

It would, indeed, possess little more than an historical interest
to pass in review the various judgments which have been deliv-
ered in our courts upon the constitutionality of this Act; but, as

* 5 8.C.R., at p. 6733 3 Cart, at p. §6.
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o tribute to the memory of the late Master in Chambers, it may
be ohserved that none of those judgments seem more closely to
resemble, as well in the line of reasoning as in the final conclu-
sion, the judgment which has now emanated from the Judicial
Committee than does Mr. Dalton’s judgment in Union Bank v.
Neville*

Again, it would be a still more useless proceeding to repeat
the arguments which have been, or may be, advanced in favour
of or against the conclusions at which the Privy Council have
artived ; but it might, perhaps, be of interest to indicate in afew
sentences the line of argument adopted by Sir Richard Webster
against the constitutionality of section g, and of the Act gener-
ally, and a careful study of a transcript from the shorthand
notes of the argument, whish I have had an opportunity of
reading, may, perhaps, justify me in making the attempt.

Sir Richard “Webster urged that, inasmuch as after Confeder-
ation the Dominion Parliament had en.cted a complete system
of bankruptey and insolvency, which, though in part proceeding
in invitum against the debtor, yet in other part proceeded upon
the basis of a voluntary assignment by the debtor for the benefit
of creditors, and in connection therewith contained provisions
practically the same as those in the Ontario statute, it had there-
by indicated what it regarded as a proper and complete system
of bankruptcy and insolvency, and by repealing that system in
1880 it had, in like manner, indicated that its policy was thar
there should be no such system in operation in the Dominion.
It was not, after that, competent, he argued, for the provinces to
re-enact the provisions which had been based upon a voluntary
assignment, and which were not mercly ancillary to, but formed
an integral part of, the whole system of bankruptcy and insol-
vency which the Dominion Parliament had seen fit to repeal.
And he pointed out that, at all events, since before the reign of
George IV., a general assignment for the benefit of creditors had
been, under the Acts, an act of bankruptcy, so that it could not
be disputed that there was a relation between conditions of
bankruptey and insol\~acy and such an assignment. Further-
more, he contended that if the other provisions of the Ontario
Act were looked at, in which section g is included, and when the
full and proper bearing of section g was appreciated, it would be

*21 O.R. 132 {1801)
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found to form 2 part of a system which was a branch of bank.
ruptey and insolvency law, as distinguished with mere interfer.
ence with the rights of judgment creditors, which might be said
to stand independent of bankruptcy. To this, Mr. Carson, of
the Irish Bar, who appearéd with Sir Richard Webster, added
the further argument, that whereas, under the Insolvency Acts,
repealed in 1880, an assignment for the general benefit of crudit-
ors had been declared to be an act of bankruptey, upon which a
creditor could take proceedings in imdtum to have the debtor
declared bankrupt, and his estate distributed under the Act, all
the Ontario Act was doing was leaving out the intervening step
which had been necessary to make the bankruptev rules attach
to the distribution of the debtor’s property, and prescribing that,
at the moment the debtor executed a voluntary deed of assign-
ment under the Act, at that moment, without any further step,
all the same consequences should ensue as would ensue if a
petition had been presented, and the assignment for creditors
had been relied upon as an act of bankruptey, and that it was
narrowing the matter down to a very small distinction to say
that the one came within the subject of bnnkruptcv and insol-
vency legislation, and the other did not,

As to the argument on the side of the provinces, it is
quite clear that Mr, Edward Blake carried the members
of the Board with him throughout, except only so far as
he contended thut provisions for the discharge of the debtor
were as much an cssential featurc of bankruptey and in-
solvency legislation as provisions enabling the creditor to
proceed f# fnvitum.  On this point the members of the Bourd
do not seem to have agreed with him.

While speaking of the argument before their lordships, it
may, perhaps, be remarked as somewhat strange that no refer-
ence appears to have been made, any more than before our own
courts, to the English case of The Queen v. Sadlers Company,* in
which there came in question the construction of a by-law of the
defendant company, which declared that no person who had
ber~me a bankrupt, or otherwise insolvent, should be admitted a
member of the Court of Assistants of the company, as it was
called, unless it was proved that after his bankruptcy or insol-
vency he had paid his debts. This matter was referred by the

*10 1LL.C, 404 (1863),
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Lord Chancellor to the judges, and no less than twelve judges
discussed at length the meaning of the words * bankrupt,
or otherwise insolvent,” and *bankruptcy ond insolvency.”
In connection with this argument, I may observe that it would
seemn from it clearly to have been the opinion of the Board
(as may, indeed, be surmised from the judgment itself) that the
reason why the two words, bankruptey and insolvency, were
mentioned in section gz of the British North America Act was
in order that there might be no question that the class of
legislation referred to was intended to cover non-traders as well
as traders, although the distinction between traders and non-
traders in respect to bankruptcy and insolvency had, in fuct, been
dene away with by the English Acts before 1867, and also in
Upper Canada, and, therefore, at that time bankruptcy and
insolvency may be suid to have meant one and the same thing
—-bankruptey, however, being the word in vogue in England,
and insolvency beiug the word in vogue in Canada,

Passing now to what is more important, namely, a conasider-
ation of what the actual judgment of their lordships was, it will
be found, I think, that although the constitutionai validity of
suction g, whereby executions not completely satisfied by pay-
ment are postponed to an assignment for creditors under the
Act, was alone submitted to them on what may be termed the
pleadings, yet they deal with the Act as a whole, as they were
urged to do upon the argument, sufficiently to show very clearly
that it must be considered intra vires throughout. Perhaps the
gist of the decision may be correctly stated as follows: That
whereas an assignment for the general benefit of creditors had
long been known to the jurisprudence of Lngland, and also of
Canada, and has its force and effect al common law quite inde-
pendently of any system of bankruptey or insolvency, or any
legislation relating thercto; while, on the other hand, it has
been a feature common to all systems of bankruptcy and insol-
vency that the enactments are designed to secure that in the
casc of an insolvent person his assets shall be rateably distri-
buted among his creditors, whether he is willing that they shall
be so distributed or not, although provision may be made for a
voluntary assignment as an alternative; therefore, such pro-
visions ag' are found in the enactment in question, relating, as
they do, to assignments purely voluntary, do not infringe on the
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exclusive legislative power conferred upon the Dominion Parlia-
ment. :

The enactment in question was, of course, :ection g of the
Act, but, as I have already submitted, the premises thus laid
down would lead to a like conclusion as to the remaining enact-
ments in the statute. Thus it will be seen that the judgment of
Chief Justice Armour, in the very first reported decision upon
the constitutionality of the Act, Broddy v. Stuart,* has received
its final justification,

It will thus be seen that the Privy Council do not, in their
judgent, profess to define what is covered by ‘* bankruptcy and
insolvency.” All they say is, that provisions for securing a rate.
able distribution of an insolvent person's assets, on the applica-
tion of a creditor #u invitum of the debtor, is an essential feature
of a system of bankruptcy and insolvency, although provision
may be made for a voluntary assignment as an alternative. In
the course of the argumert, indeed, the Lord Chancellor had
stated that it seemed to him that there is very little necessarily
included in the idea of bankruptcy und insolvency, and that if
there was nothing else in an Act but a simple provision that if a
man could nov pay his debts his estate should, at the application
of a creditor, be vested in an official, whose business it should be
to distribute it, that would be a bankruptey law, but that pro-
visions as to fraudulent preferences, though a common adjunct
to bankruptcy law, are obviously not an essential part of it.

But apart from the importance of this judgment of the Privy
Council, as throwing light upon what is meant by bankruptcy
and insolvency, in section g1 of the British North America Act,
it possesses much constitutional interest by reason of the dicta
in the concluding portions of it, in which their lordships observe
that it may be necessary, by way of provisions ancillary toa
system of bankruptcy legislation, to deal with the effect of execu-
tions+ and other matters, which would otherwise be within the
legislative competence of the provincial legislatures, and : * Their
lordships do not doubt that it would be open to the Dominion

* 4 C.L.T. 6 (1886).

+1In a Nova Scotla case of Kéney vi Dudman, 2 R, & C., at p. 191 2 Cart., at p,
412 (1876}, it was decided that section 59 of the Insolvency Aet of 186y, which was
very much like section 9 of our Assignment for Creditors Act, was fwfra vives of the
Dominion Parliament,
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Parliament to deal with such matters as part of a bankruptcy
law, and the provincial legislature would doubtless be then pre-
cluded from interfering with this legislation, inasmuch as such
interference would affect the bankruptcy law of the Dominion
Parliament. -But it does not follow that such subjects as might
properly be treated as ancillary to such a law, and, therefore,
within the powers of the Dominion Parliament, are excluded
rom the legislative authority of the provincial legislature when
there 1s no bankruptcy or insolvency legislation of the Dominion
Parliament in existence.”

It will. of course, be remembered that as far back as the case
of L'Union St. Facques de Montreal v. Belisle,* their lordships had
said that a local legislature is not incapacitated from enacting a
law, otherwise within its proper competency, merely because the
Domininr. Parliament might, under section g1 of the British
North America Act, if it saw fit so to do, pass a general law
which would embruce within its scope the subject-matter
the local law, but they had stated that they were by no
means prepared to say that if such a law were passed by the
Dominion Parliament it would be within the competency of the
provincial legislature afterwards to take the subject-matter of the
local Act out of the scope of a general law of the kind so com-
petently passed by the Dominion Parliament, but it is clear that
they have now gone much further than the point thus reached,
and perhaps we may best arrive at a correct understanding of
what they have now said by considering first for a little what
they have not said.

It is very clear that they have not confirmed the view
expressed by Maclennan, J.A,, in the court below, to-the effect
that ** except so far as the Dominion chooses from time to time
to occupy the field of bankruptcy and insolvency legislation the
province may occupy it,”+ a view which appears to be adopted
by Mr, Clement in his recent able work on the law of the Con-
stitution.}

With very great deference, I submit that such a view is con-
trary both to the express words of the British North America
Act, and to the teaching of the reported decisions upon it. As

*1.R. 6 P.C. 315 1 Cart, 63 (1874),

t20 AR, s p. jo02
1 See Clement’s Canadian Constitution, pp. 316-7, 393
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far back as 1879 the Judicial Committee said, in Valin v. Lang-
lois,* ““ that if the subject-matter is within the jurisdiction of the
Dominion Parliament, it is not within the jurisdiction of the Pro-
vincial Parliament.” As Dorion, C.]., says, in Regina v. Mohy,+
the powers “ conferred by sections gt and g2 of the British North
America Act are exclusive, so that within the limits assigned to
the Dominion Parliament and to the lepislature of each prov-
ince these powers are exclusive,” and when the Imperial Legis-
lature placed laws in relation to bankruptcy and insolvency
within the exclusive jurisdiction of the Dominion Parliament
they must surely have had some more or less definable class of
legislation in view, although, as with several other of the enumer-
ated classes of section g1, it may be hard to arrive at a correct
definition. :

Here, in fact, we get one of the great points of distinction
between our Constitution and that of the United States, a distinc-
tion which has often been referrea to in provincial courts in
reference to this very subject of bankruptcy and insolvency.f
Under the Constitution of the United States, though Article 1,
section 8, provides that Congress shall have power *to establish
uniform laws on the subject of bankruptcy throughout the United
States,” and although, by Article 6, the Constitution and the laws
of the United States which shall be made in pursuance thereof
shall be the supreme law of the land, it is obvious that the above
power, not being made exclusive, there is nothing to prevent a
State making and enforcing insolvent laws when there is no
bankruptcy law in existence. As Judge Cooley expresses it in
his ‘ General Principles of Constitutional Law§: “ The mere
grant of a power to Congress does not of itself, in most cases,
imply a prohibition upon the States to exercise the like power.
The full sphere of federal powers may, at the discretion of Con-
nress, be occupied or not, as the wisdom of that body may
determine. If not fully occupied, the States may legislate within
the same sphere, subject, however, to any subsequent legislation
that Congress may adopt. It is nct the mere existence of the

* 5-App. Cas. 1193 1 Cart. 163,

t 7 Q. L.R., at p. 187; 2 Cart,, at p. 26 (1891).

1 See per Ritchie, C.]., in Queen v. Chandlor, 1 Hannay 556, 2 Cart. 421 ; per
Hagarty, C.J., in Clavdson v. Ontaric Bank, 15 AR, at p. 176, 4 Cart,, at p. §10;
per Burton, I.A., in Hdgar v. Central Bank, 15 AR, at p, 200, 4 Cart., at p. §30.

§ 18t Ed., at p. 35.
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national power, but its exercise, which is mwmpatxble with the
exercise of the same power by the States.”* :

So far, indeed, as their lordshlps in the above part of their
judgment have stated that provisions affecting matters otherwise
within the jurisdiction of provincial legislatures may be enacted
by the Dominion Parliament as ancillasy to a system of bank-
ruptey legislation, they are merely repeating the principle laid
down by them in 1880 in Cushing v. Dupuyt that: ¢ In assigning
to the Dominion Parliament legislative jurisdiction in respect to
thie general subjects of legislation specified and referred to in sec-
tion o1 of the British North America Act, the Imperial statute
Ly necessary implication intended to confer on it legislative
power to interfere with matiers otherwise assigned to provincial
[egislatures under section g2, so far as a general law relating to
these subjects so assigned to it might affect them,” a principle
which has been illustrated in a great number of cases. Butit
will be seen that the matter has now been carried further by the
statement that the provincial domain having been thus legiti-
mately invaded by the Dominjon Parliament, “the provincial
legislature would, doubtless, be then precluded from interfering
with this legislation, inasmuch as such interference would affect
the bankruptey law of the Dominion Parliament ”; and the
important thing, it seems to me, is to attach the proper weight,
and no niore than the proper weight, to the words ** interfering "
and **affect ™ in this passage.

It will be remembered that in their other recent decision in
Tennani v. The Union Bank of Canadal their lordships observed
that “* section g1 expressly declaresthat,  notwithstanding anything
in this Act,’ the exclusive legislative authority of the Parliament
of Canada shall extend to all matters coming within the enumer-
ated classes, which clearly indicates that the legislation of that
Parliament, so long as it directly relates to those matters, isto
be of paramount authority.” DBut now they are dealing, not with
legislation by the Dominion Parliament strictly relating to the
enumerated classes of subjects in gection g1, but to legislation
nvading the provincial domain by provisions merely incidental
and ancillary to the former. Now, there can be no doubt, Tsub-

* See also Bryce on the Amerlcan Commonwealth, vol. 1, at p. 321,
T4 App. Cas,, at p. 4153 1 Cart,, at p. 258 {1880).
10 TUL.R,, at p. 180 (1803)
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init, that the words */interfering” and *‘affect’” must be inter.
preted in the light of the former judgments of the Privy' Council.
And just as in Russell v. The Queen* they laid it down that an
Act of the Dominion Parliament is 1ot affected in respect to its
validity by the fact that it interferes prejudicially with the object
and operation of provincial Arts, provided it is not in itself legis.
lation within one of the subjects assigned to the exclusive legis.
lative jurisdiction of the provincial legislatures, so, & converso,’
they laid it down in Bank of Toronto v. Lambet that if, on the due
consideration of the British North Anierica Act, a legislative
power falls within section gz, it is not to be ..stricted or its
existence denied because, by some possibility, it may be abused,
or may limit the range which otherwise would be open to the
Dominion Parliament. "

It appears very clear that it would not be safe to understand
their lordships now as meaning more than that, if a portion of
the provincial domain had been legitimately tak=n possession of
by the Dominion Parliament in the manner indicated, any sub-
sequent provincial legislation in thai domain which directly con-
flicted with such Dominion legislation would be overridden by
the latter., That Dominioa legislation must be paramount in
such cases of direct conflict has been several times asserted by
judges in our own Canadian courts ;T but these, and those above
quoted from Tennant v. The Union Bank, are, 1 think, the first
dicta of the Judicial Committee asserting the predominance of
Dominion legislation. Indeed, on the argument which took
place before the Privy Council in 1885 in reference to the
Dominion License Acts, 1883-84, which I have had an oppor-
tunity of reading, Mr, Horace Davey incidentally said that the
question of what is to be the rule in such cases of direct conflict
had not yet been before the Privy Council for decision, The
result now finally arrived at, however, would seem clearly to
carry out the intention of the framers of the Act, for a reference
to Hansurd shows that, on the second reading in the House of

* 7 App. Cas., ut pp. 837-8; 2 Cart,, at pp, 20-1 {1882),

“ 12 App. Cas., at pp. 586-7 ; 4 Cart., at pp. 22-3 (1887),

1 Per Ritchie, C.]., in Cédtisens’ Insurance Co. v. Parsons, 4 S.C.R., at p. 242, 1
Cart., at p 292 1 per Fournier, J., 8.C. 4 8.C.R., at pp. 273-4, 1 Cart,, at p, 304 } per
Ramsny, Jis Three Rivers v Suite, § L.N., at p. 333, 2 Cart., at p. 287 ; per Gwynne,

L.y in City of Fyedaricton v, The Queen, 3 8.C.R., at p. 562, 2 Cart,, at pp 54+§ § per
Hagarty, C.J.O., in /n re Local Option Act, 18 AR, at p. 380,
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Lords, Lord Carnarvon observed that ‘“ the authority of the Cen-
tral Parliament will prevail whe. ever 1t may come into conflict
with the local legislatures,"* and the 45th Quebec Resolution
was that: “In regard to all subjects over which jurisdiction
belongs to both the general and local legislatures, the laws of the
general parliament shall control and supersede those made by
the local legislature, and the latter shall be void so far as they
are repugnant to or inconsistent with the former.” In the words
of Taschereau, J., in Citizens’ Insurance Co. v. Parsonst: ‘¢ Before
the laws enacted by the Federal authority within the scope of its
powers, the provincial lines disappear ; for these laws we have a
quasi legislative union ; these laws arethe local laws of the whole
Dominion, and of each and every province thereof.”

A valuable comment on the meaning: of these latest dicta of
the Privy Council appears to be contained in the following words
of Lord Watson, spoken in the course of the argument: ¢ The
view I bave taken of it is this, that within the area given to the
Dominton Parliament by section g1 there is a legislative area, part
of which is their own exclusively, but that area may include, in
addition, certain ancillary provisions which touch and trench
upon the provincial law ; and as long as these are enactments in
that part of the area, it would exclrde the right of the province
to legislate to the effect of destroying—derogating from—their
enactment, It would take away their power as effectually as if it
belonged to the primary area. If there had been no legislation,
then my impression was that, within what 1 call the secondary
area, the provincial parliament was free to legislate.”” And
when, a little way further on, Sir Richard Webster said that,
** by the frame of section g1, you are to read out of section g2
anything which is enumerated in section g1,” Lord Watson replied
to him: “ That is rather suggesting that the area of a legislative
power is defined and capable of definition, and is absolutely
exclusive in all cases. That is not the view which has been
suggested by the decisions of this Bourd. The decisions of this
Board rather point to this, that there is a certain extent of that
legislation which might be reserved to the province, but there
are many ancillary regulations which might be made in carrying
out their primary object.and the power given to them, in which

*Hunsard, 3ed Ser., Vol. 183, at p. 566,
T4 8.C.R., at p. 307, 1 Cart., atp. 326,
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they can override the provincial authority., But the provincial
authority is there.”

It will be observ- d. of course, that in vhe dicta now under
consideration the Privy Council appear to be referring tu a ense
where the Dominion legislation precedes the provincial legisla.
tion, becanse they say the provincial legislature would be “ then
precluded from interfering "5 but what if the provincial legisla-
tion preceded the Dominion legislationn?  In that case the view
advanced bv Mr. Edward Blake upon the argument was that pro-
vincial legislation would be placed in abeyance.  And in the argu.
ment before the Privy Council upon the Dominion ILicense Acts
ot 1883-4, the point was somewhat discussed before the Board in
reference to the dicta in L™ Undon St. Facque de Montreal v, Belisle,
to which I have referred above, Lord Monkwell, one of the
Board, is reported as say iy in reference to thuse dicka @ 1t is
intimaterd that if the Dominion Parliament had occupied the
ground before them the local government could not occupy it.
But suppose the local government has occupied the ground?”
Whereupon the following conversation is reported between him
and Sir Farrer Herschell, who appeared for the Dominion of
Canada, and who sat on the recent case in his present capacity
as Lord Chancellor:

Sty Farrer Herschell @ ¢ 1 donot think it can depend on which
is first or last, because if the Dominion Pariiament can deal with
it at all it is not a matter exclusively committed to the provincial
legislature.”

Lord Monkwell : ¢ It would ‘ollow, if the Dominion Parlia-
ment could, by a general law, exclude the local parliament from
dealing with the matter, it could, after the local parliament
had dealt with it, make it null and void."”

Sir Farver Herschell : * Yes, I think it follows, because the
powers of the Dominion Parliament are unlimited, except so far
as matters have been exclusively given to the provinces.”

Lord Monkwell : ** It may be so. The two things arc uot
quite the same,”

Sir Favrer Herschell : * It would not necessarily follow as a
matter of reasoning, but on the construction of the two sections.”

But it may occur to the rnind, cannot the provincial legisla-
tures, in legislating upon the enumerated classes of subjects in
section 9z, incidentally affect, by ancillary provisions, matters

O s R
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exclusively assigned to .the Dominion Parliament; and what
would happen then if such provisions conflicted with the provi-
sions of a Dominion Act? There has been, 1 think, no decision
or dictum either of the Piivy Council or of the Supreme Court of
Canada to the effect that provincial legislatures have any. such
power incidentally tc legislate upon matters assigned to the
Dominion Parliament, but unquestionably Osler, J., in Fones v,
The Canada Central Ratlway Co.,* asserts that they can do so, ahd
that in this respect the powers conferred upon provincial legisla-
tures must receive a no less liberal construction than those con-
ferred upon the Dominion Parliament, And the same has bLeen
asserted by the Quebec Court of Queen’s Beuch (appeal side) in
the case of Bennett v, Pharmaceutical dssociation of ihe Province of
Quelec,t and by Cross, J., in the same court in the case of Regina
v. Mohr,} and other cases in provinciul courts might be cited
upon the same point.  But conceding this to be so, I submit that
since Dominion legislation is to prevail, even when it has invaded,
though legitimately, the provincial domain, a fortiori it must pre-
vail over any provincial Acts when it is legislating strictly in its
own domain, and the words “ notwithstanding anything in this
Act " may be appealed to in support of this view,

[u short. if it is allowable to relieve the tedium of a long
legal article by being a little frivolous, it may be said, I think,
with truth, that this decision in respect to the Assignment for
Creditors Act motwithstanding that the provincial enactment in
question has been held to be intra vires, and though interpret-
ing the dicta in the modified sense above indicated), and the
other recent case of Tennant v, The Union Iank, are almost the
first instances of the Dominion Parliament “ scoring ™' before the
Privy Council.  The “ scoring " has hitherto been, for the most
part, on the side of the provincial legislatures. But now. when
vwe consider how much of the provincial domain might be
incidentally iavaded by the Dominion Parliament when legisla-
ting upon the broad general subjects enumerated in section g1,
their lordships seem to have left it, in its relation to the provin-
cial legislatures, elmost in as happy a position as a man occupied
towards his wife in the good old days, when he could sav,
" What is yours is mine, but what is mine’s my own.”

April 2

* 46 LLCR. 230, 1 Cart, 777 (1881).
t 11 Dor. Q.AL 336, 2 Cart. 250 (1881).
F7 QLR at o191, 2 Cartay at p. 268 (1881).
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I can scarcely conclude without venturing a word or two
upon the question of how far the recent decision of the Supreme
Court in Quirt v. The Queen* is affected by this last decision of the
Privy Council. “In that case, it will be remembered, the Supreme
Court decided in favour of the validity of a Dominion Act, which,
after reciting the insolvency of the Bank of Upper Canada, and

_that its assets were vested in trustees (as they were, by virtue of
an assignment for the benefit of creditors, assumed to be made
by the Bank in 1866), who had made but little progress in the
settlement of its affairs, and that the Dominion of Canada was
by far its largest creditor, and that it was in the interest of all
persons concerned that provision should be made for the more
speedy winding-up of its affairs, then vested in the Queen for the
Dominion of Canada all the property and assets of the Bank,
and transferred to Her Majesty all the powers of the trustees,
and provided for the,sale of the assets, the settlement of the
claims of the creditors, and the disposal of the surplus. The
Supreme Court arrived at this conclusion in favour of the valid-
-ity of the Act by viewing it as an Insolvency Act, though relat- .
ing only to a single institution. Upon the argument before the
Privy Council in the recent case as to our Assignment for Credit-
ors Act, Mr. Edward Blake said that he cared very little whether
the Supreme Court were right or wrong in their decision, for that
his whole argument was based on the proposition that the
Dominion Parliament could exercise large powers, in part super-
seding provincial legislation, if effectual. But, for reasons clearly
indicated by Burton, J.A., in the court below,t there would seem,
I submit, to be great doubt whether the Supreme Court could °
now, in view of the decision of the Privy Council, hold that the
Act was an Insolvency or Bankruptcy Act at all, unless, indeed,
on the very peculiar ground that it was a proceeding in invitum
against the debtor by the Dominion Parliament at the instigation
of the Dominion Government as a creditor of the debtor. If, in
the light of the present decision, the Act in question in Quirt v.
The Queen could not now be regarded as an Insolvency Act at
all, then, I submit, the decision in that case could not now be
supported.

A. H. F. LEFrov.
*19 S.C.R. 5§10 (1891].
t20 A.R,, at p. 496-8.
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CURRENT ENGLJSH .CASES.

The Law Reports for February comprise (1894) 1 Q.B., pp.
153-271 ; (1894) P., pp. 13-57; (1894) 1. Ch., pp. 73-230.
DEFAMATION — LIBEL — CORPORATION, ACTION FOR LIBEL AGAINST — SPRCIAL

DAMAGE,

South Hetton Coal _o.v. North-Eastern News Assoctation, (1894)
1 Q.B. 133, was an action brought by a joint stock company for
libel. The plaintiffs were proprietors of collieries, and owned a
mmber of cottages in connection therev-ith., The libel com-
plained of charged that these cottages were kept in a grossly
unsanitary condition, being for the most part unfit for human
habitation. The action was tried by Lord Coleridge, C.]., with
a jury. No special damage was proved, and the Chief Justice
ruled that the matter discussed in the article complained of wasone
of public interest,and he, in effect,left it to the jury to say whether
the defendants had gone beyond the limits of fair and dona fide
comment. The jury found a verdict for the plaintiffs for £,
The defendants appealed on the ground that the plaintiffs, be 1g
a joint stock company, had no cause of action in the absence of
proof of special damage; that no action for libel would lie by a
company except for injury to its business, and none was proved ;
and also, because there was no evidence, that the defendants had
exceeded fair and bona fide comment. The Court of Appeal
{Lord Esher, M.R., LLopes and Kay, L.J].) were of opinion that
none of the points raised by the defendants were sufficient to
defeat the plaintiffs; that although a corporation could not
maintain an oction for libel in respect of anything reflecting
upon them personally, yet they could do so for anything reflect-
ing on their management of their trade or business, without
proving any special damage. They also were of opinion that the
matter commenced on was one of public interest, but that there
was evidence from which the jury could properly find, as they
had in effect done, that the -defendants had exceeded fair and
bona fide comment.

INVERNATIONAL LAW—FORBIGN SOVERBIGN—JURISDICTION OVER FOREIGN SOVER-
EIGN—PROOF OF STATUS OF SOVEREIGN,

Mighell v, Sultan of Fohore, (1894) 1 Q.B. 149, was an action
for breach of promise of marriage, in which the defendant moved
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to set aside an order for service of the writ, and to stay all proceed-
ings, on the ground that he was an independent sovereign prince,
over whom the court had no jurisdiction. The judge before
whom this motion came caused a communication to be
~made to the Secretary of State for the Colonies, and in answer
a letter was written to the judge by an official at the Colonial
Officc informing him that thz defendant was, in fact, recognized
by Her Majesty as an independent sovereign prince. [t appeared
that the defendunt had been living in England incognito, and had
passed himself off as “ Mr, Baker,” and it was alleged that while
so residing he had made the alleged promise. Wright, |., before
whom the motion originally came, made the order as asked, and
this was affirmed by Wills and Laurance, ]J., whose decision,
in turn, was affirmed by the Court of Appeal (Lord Esher, M.R..
and Lopes and Kay, L.JJ.), who considered the case governed
by the decision of the Court of Appeal in The Parlement Belge,
5 P.D. 197. The Court of Appeal also held that Wright, J., had
taken the proper course in order to ascertain the status of the
defendant. The court was also clear that, although a foreign
sovereign might submit to the jurisdiction of the court, yet that
the fact of the defendant having taken an assumed name, and
acted as a private individual, afforded no evidence of such «cub.
mission,

NUBSANCE--REVERSIONER,  LIARILITY  OF-=LANDLORD  AND CTFENANT—WEEKILY

'l'l-‘.Nr\!\'('\’-—lf\'_{UK\' CAUSED BY DEFECTIVE REPAIR OF DEMISED PREMISES,

In Bowen v. Anderson, (1894) 1 Q.1. 104, a very similar ques-
tion was raised to that involved in Hett v, FJanzen, 22 O.R. 414.
The plaintiff was injured through a defect in the coal plate in the
pavement in front of a house cwned by the der dant, but let by
him to a weekly tenant.  The evidence showed that the defect
had existed some months before the accident, but was conflict-
ing as to whether the . :cident was owing to the negiect of the
tenant to secure the plate properly, or to a defect in the flagstone
in which the plate was set, or to the presence of clay which
prevented the plate from fitting.  On this evidence a verdict was
found for the plaintiff; but Wills and Collins, J]., ordered a new
trial, on the ground that some essential questions had not been
left to the jury, viz., whether or not the defendant had provided
proper means to secure the plate, and whether or not the acci-
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dent was due to the neglect of the tenant to use the appliance
provided, as in case these questions were answered affirmatively
the defendant would not be linble. The court also took occasion
to express the opinion that in Sandford v. Clarke, 21 Q.B.D. 398,
they had proceeded on » wrong ground in assuming that a weekly
tenancy comes to an end at the end of each week, and, on the
contrary, they consider that it continues from week to week until
determined by some notice ; but how long that notice should be
they do not say. The reporter in a note refers to an Irish case,
Harvey v. Copeland, 30 L.R. Ir. 412, where it was held that a
reasonable notice was necessary, and that a reasonable notice
means a week’s notice.

PARLIAMENT-—PETITION TO PARLIAMENT-—REFUSAL OF MEMBRR OF PARLIAMENT

TO PRESENT PRETITION—MANDAMUS,

Chaffers v. Goldsmid, (1894) 1 Q.B. 1806, was a ruther singular
action. The plaintiff had forwarded to the defendant, who was
a member of parliament for the division in which the plaintiff
was a voter, a petition complaining of the conduct of one of Her
Majesty’s judges. The defendant nad declined to present it, and
thereupon the artion was brought, praying a mandamus to
compel the defendant to present the petition. Collins, J.,
affirmed an order of a master striking out the plaintiff's state-
ment of claim as frivolous ; and, on appeal, Wills and Grantham,
)., affirmed the order, holding that there is no right of action
in a person desirous of petitioning parliament to compel any
particular member to present it.

PRACTICR—JUDGMENT FOR COMMON LAW CAUSE OF ACTION—SEQUESTRATION—

ORD, XL, Ry 3 (ONT, RuLes 862, 883).

Hulbert v. Catheart, (1894) 1 ).B. 244, carries the law as laid
down in Ex parte Nelson, Re Hoare, 14 Ch.D. 41, one step
further. In this case the plaintiff had recovered a judgment for
a debt against a married womn..  He subsequently obtained an
order in Chambers directing the defendant to pay the amount of
the judgment within a time limited, and in default that a seques-
tration should issue against the defendant’s separate property,
from which order the defendant appealed, and Wills and Wright,
JJ., unanimously rescinded the order, holding that there was no
jurisdiction to make it. This decision agrees with London and
Canadian Loan and Agency Co. v. Mervitt, 32 C.P. 375, and seems
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to settle the point that a sequestration cannot be resorted to
for the purpose of enforcing payment of an ordinary judgment
for debt. '

PRACTICE—AMENDMENT OF PLEADING=-ORD. XXVIil,, RR, §, 10; {ONT. RULRs
432, 433)

Hanmer v. Clifton, (18g4) 1 Q.B. 238, is an interpretation of
Ord. xxviil,, rr. ¢, 10 (Ont. Rules 432, 433), which provide for
the marking a pleading. when amended, with the date of the
order, if any, under which the amendment is made. It was heud
by Charles and Wright, J]., affirming Kennedy, J., that the copy
of an amended pleading served on the opposite party need not be
marked with the date of the order under which the amendment
was made, and that it is a sufficient compliance with the Rule if
the original pleading is so marked.

SOLICITOR—PROFESSIONAL  MISCONDUCT—SOLICITOR BORROWING MONEY FROM

CLIENT RECENTLY COME OF AGE.

In ve Solicitor, (1894) 1 Q.B. 254, it is almost needless to say
that the court (Wills and Wright, J].) were of opinion that a
solicitor who had borrowed sums amounting to £65,500, without
security, from a client recently come of age, and acting without
any independent advice, and a large portion of which he had
failed to return, was guilty of professional misconduct, and a fit
subject for suspension from practice for two years,

SOLICITOR TRUSTER—PROFESSIONAL CHARGES—SHTTLED ACCOUNT.

In ve Webb, Lambert v. Stil, (18g4) 1 Ch. 73, was an action
to set aside a release, and to open a settled account. The plain.-
tiffs were residuary legatees, and the defendants were executors ;
they were also solicitors, and under the will of the testator they
were authorized to charge for their professional services. About
nine years before the bringing of the action, having wound up
the estate, the defendants rendered to the plaintiffs an account,
in which they charged an item of £122 for professional services
rendered by themselves. They did not inform the plaintiffs that
they were entitled to demand a bill in detail, but the defendants
signed a memorandum that they had examined and found the
account correct. The balance appearing to be due to them was
paid to the plaintiffs, and they executed a release in favour of the
defendants. In support of the plaintiffs’ case, there was evidence
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of an experienced solicitor’s clerk that he believed that on a
taxation of the plaintiffs' costs, as they appeuared in their costs’
ledger, at least one-sixth would be struck off ; but it appeared that
the amount of the costs charged in the costs ledger exceeded by
£7 8s. 4d. the amount of costs actually charged, and with that
exception there was no evidence of any overcharge, or of any
error in the rest of the account, Under these circumstances,
Romer, |., dismissed the action, and his judgment was affirmed
by the Court of Appeal (Lindley, Smith, and Davey, L.J].), who,
although of opinion that, in strictness, it was the defendant’s duty
to have informed the plaintiffs that they were entitled to have a
bill rendered, and to have it taxed, yet their neglect to do so was
not of itself sufficient to entitle the plaintiffs to open the settled
account.

COMPANY=—-WINDING UP —CONTRIBUTORY—AGREEMENT TO ACCEPT PAID-UP SHARES,

In ve Macdonald, Sons & Co,, (18g4) 1 Ch, 8g, was an applica-
tion to remove from the list of contributories of a company being
wound up the names of the applicants. The facts were that the
company in question was formed for selling medicated food and
wine, and in order to promote the business of the company an
offer was made to the applicants, who were practising doctors,
to give them paid-up shares in the company in consideration of
their recommending the company's wares to their respective
patients, The company had, in fact, no power to issue paid-up
shares, but they issued certificates for paid-up shares to the appli-
cants, who accepted the offer. None of the applicants were
placed on the register of shareholders. After the winding-up
proceedings were in contemplation, but before their commence-
ment, the secretary wrote to the applicants to return the certifi-
cates, as the shares had not been allotted, and they were accord-
ingly returned, but the liquidator nevertheless placed the appli-
cants on the list of contributories. The Court of Appeal (Lindley,
Smith, and Davey, L.J]J.) agreed with Williams, J., that the
applicants were not liable as contributories, as an agreement on
their part to accept paid-up shares could not make them liable
to accept unpaid shares. Some of the judges, however, seemed
to think that the bargain in question was anything but creditable
to the applicants as professional men.




200 The Canada Law Sfournal Aptll 2

COMPANY=WINDING UP=—DEBENTURE-HOLDERS' ACTION--RRCEIYRR,

Ini British Linen Co. v. South American Co., (18g94) 1 Ch. 108,
there was a contest between the debenture-holders of a company
being wound up and the liquidator of the company as to the
appointment of a receiver. On the same day the winding-up
order was made, a receiver was appointed, in an action brought
by the debenture-holders; the liquidator then applied to be
appointed receiver for the debenture-holders, and to discharge
the receiver appointed in their action, and this application
Williams, J., granted, on the liquidator undertaking to keep a
separate account on behalf of the debenture-holders; but the
Court of Appeal (Lindley and Smith, L.]J.), although thinking
Williams, J., had proceeded on a correct principle, yet, on the
ground that it had been established, by fresh evidence on the
appeal. that a considerable part of the assets consisted of securi-
ties which could not be realized in the ordinary way, but could
only be got in by a commercial liquidator, they varied the order
of Williams, J., by continuing the debenture-holders’ receiver as
to this latter cl- .3 of securities, and appointing the liquidator of
the company receiver of the other assets of the company.

RESTRAINT OF TRADE-~CONTRACT—AGREEMENT IY VENDOR OF BUSINESS NOT 'fQ

CARRY ON OR BE INTERESTED IN ANY SIMILAR BUSINESE~-BUSINESS CARRIED ON

NY VENDOR'S WIFE,

Smith v, Hancock, (1894) 1 Ch. 209, shows that a covenant by
the vendor of a business not to carry on, or be in any wise inter-
ested in, a similar business within a particular area is not broken
by the vendor's wife carrying on a similar business, separately
from her husband, the husband taking no part, nor being inter-
ested in it.

MORTGAGOR AND MORTGAGRE--SOLICITOR-MORTGAGEE~-PROFIT COSTS—REOPENING

SETTLED ACCOUNT,

In Eyre v. Wynn, (18g4) 1 Ch. 218, Kekewich, J., has held
that the rule which prevents a solicitor-mortgagee from charging
the mortgagor with any profit costs, either for work done in
respect of the mortgaged property, or for drawing the mortgage
itself, or, where the mortgage is of a life interest, for collecting
and distributing the income as solicitor or agent of the mort-
gagor, is not affected by a covenant on the part of a mortgagor to
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pay all sums that may become due and owing by the mortgagor
to the mortgagee, inasmuch as a covenant to pay profit costs to
a solicitor-mortgagee would be void, as a clog on the equity
redemption; and leave was therefore given to a mortgagor to over-
" charge and falsify settled accounts in which such profit costs
had been charged ; but, following Re Doody, (18g3) 1 Ch. 129, an
inquiry was directed as to whether any part of the solicitor-mort.
gagee's costs were payable to his partner, leaving it to be dis-
cussed subsequently whether such proportion of the costs would
be chargeable against the mortgagor.

o g — . L et
R R O A i

©Kotes and Selections,

Tue HeN AND Her CHICKENs.—On a certain day some
years back the town of X. was in a state of considerable excite-
ment, for the Circuit Conrt was just then sitting there, and on
that day there was to be heard, in appeal, a civil case which had
excited general interest in the town and its neighbourhood. It
was not the magnitude of the interests involved which attracted
general attention; it was, perhaps, rather the very insignificance
of those interests, combined with the position occupied by the
litigant parties, and their feelings towards each other, which the
case had evolved. The circumstances of the case were these:
Messrs. A, and B. were next-door neighbours at X. The premises
of the two were divided from each other by a wall, which was not
high enough to prevent the fowls of the one from having access
to the back yard of the other. Now, as both Mr. A, and Mr, B.
were fanciers of poultry, it may be easily imagined that this state
of affairs in time gave rise to complications and to strained rela-
tions between the two. Things came to a climax through the
conduct of a certain black hen belonging to Mr. A. Instead of
laying her eggs in her own proper yard, as a well-bekaved hen
should do, she succeeded, with the perversity and secretiveness
of her sex, in depositing a baker's dozen, or thereabouts, of her
eggs in a secluded spot in the yard belonging to Mr. B. Mr. A,,
finding that he no longer got his due of eggs from his black hen,
became suspicious, and cooped her up in his own yard. Mean-
while, a broody white hen belonging to Mr. B., on discovering
the black hen’s nest, thought she could do no better than exercise
her hatching propensities upon the eggs found therein. In due
course she surprised and delighted her owner with a brood of
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beautiful young chickens. His delight, however, was somewhat
diminished, and his surprise considerably augmented, when Mr,
A. came forward to claim the chickens as his own, contending
that, inasmuch as the eggs belonged to him, the chickens also
were his, The fact that the eggs had heen laid by Mr. A.'s hen-
could not he disputed, but what Mr. B. did dispute was that the
chickens which had been hatched by his own hen belonged to
any one else than himself. When two parties, with their respect-
ive friends and sympathizers, differ on a point like this, it is
almost a natural consequence that they should go to law, espe-
cially if they have the means for doing so. To law accordingly
they went; and the important question had thus to be decided,
To whom did the chickens belong—to the owner of the hen that
had laid the eggs, or to the owner of the hen that hatched them?
Well, then, the case was tried in due course in the local court of
the district. There was, no doubt, much learning and much ora-
tory devoted to the elucidation of the problem involved, and
many, doubtless, were the authorities cited thereon. Anyway,
the court, after due and proper consideration, said that there
could be no doubt on the subject, and decided that Mr. B., the
owner of the hen that hatched the eggs, was entitled to the young
brood, and accordingly awarded them to him, with condemnation
of the other side in the costs of the action. :

This decision was, no doubt, eminently satisfactory for Mr. B.,
and no less so for his white hen and also for her chickens, whilst
probably the black hen, could she have understood all about it,
would not have been much tro ‘bled in mind concerning the mat-
ter. But as to the losing party, it need hardly be said that this
judgment did not please or satisfy him—who ever heard of a
judgment that did ?~-and so it came about that appeal was noted
to the Circuit Court, and that, as we stated at the beginning, the
town of X., on the occnsion of its sitting there, was in a state of

considerable excitement.

When the case was being heard in the Circuit Court, there
was a large attendance of spectators, apparently anxiously inter-
ested in the question which they considered to be at issue: Which
is the mother of the chickens, the hen that lays the egg or the
he 1 that hatches it? And there they enjoyed the privilege of
listening to very profound discussions on the philosophy of hen's
eggs—much to their own profit, it is to be hoped. And who shall
suv that this question was not one well worthy of public interest?
For has not a Greek tragedian of old, in one of his masterpieces
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sought to interest his audience by a discussion amongst the mem-
bers of his indispensable ¢horus of the neaily allied question as
to which is the parent of the child, the father, from whom the
vital principle proceeds, or the mother who bears it. But, how-
ever this may be, the arguments used by counsel on both sides
were deeply interesting. And in giving an outline of those argu-
ments we claim something of the privilege of a Livy, who, it is
well known, used to give long wverbatim reports of speeches de-
livered by great generals and others on occasions when we know
that he certainly was not present himself (inasmuch as their
delivery in some cases had taken place hundreds of years before
his own time), and whereof no shorthand writers had left a steno-
graph record.

Counsel for appellant, then, argued that surely the hen that
had laid the eggs, and that therefore had been concerned (which
the other hen was not) in the establishment of the vital principle
therein, must be considered the mother of the chickens; a chicken
being merely a further development of an egg. Supposing, he
urged, a hen brings out duck's eggs, the ducklings would be con-
sidered the offspring of the duck and not of the hen. And, sup-
posing in this case the eggs had been brought out by means of
an incubator, surely the incubator would not be considered the
mother, but the hen that had laid the eggs. He maintained,
therefore, that he had right and justice, science, common sense,
and law all on his side in claiming those chickens (which, by the
way, had developed into young cocks and hens) for the owner of
the hen that laid those eggs. Counsel for respondent, on the
other hand, submitted that eggs are eggs, and they will remain
egys until by the care and labour of the hatching hen, or by the
care and labour of some person who uses an incubator, they are
transformed into chickens. Ask the ducklings brought out by a
hen who their maternal parent is, and they will give a practical
demonstration of the proper reply by taking refuge under the
mother hen. The hen that had laid the eggs and the hen that
hatched them were perhaps both, in some sense, the parent of the
chickens; for both operated in bringing into active life the vital
nrinciple established by the male bird, but the strong aftection
and the fostering care which the former displayed towards her
chicks proved that she was the true mother. And as to “vital
principle,” he would be able to show the unreasonableness of
his opponent’s contentions by an example taken from the vege-
table world, Suppose B. had in good faith taken a few seeds from
a pumpkin belonging to A, and had planted them, to whom would
the subsequent crop of pumpkins belong? As a matter of fact,
the contents of a pumpkin seed are merely an embryo pumpkin
plant; and within the seed, therefore, resides the potentiality of
its developirig into a perfect plant, with the latent possibility of
preducing a crop of pumpkins; yet would any one contend that
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because the vital principle of the plant was derived from A.’s
pumpkin, therefore the whole crop also belonged to A.? Possibly
A, might be entitled to reclaim the value of the seeds, but he was
not entitled to more. But he considered that the matter had
been set at rest by the legislation of Justinian, For just as with.
-in-a seed there resides the potentianlity of, under certain ¢ircum-
stances (namely, when the requisite amount of care and attention
is devoted to it), developing into a plant bearing in course of time
its own particular crop, so there resides in a block of marble the
potentiality of, under certain circumstances (namely, again, when
the requisite amount of care and attention is devoted to it), being
transformed into a bust or statue; so also in a mass of potter’s
clay the potentiality of being transformed into a magnificent
vase; in a piece of canvas the potentiality of being transformed
into a beautiful and valuable painting. Now, Justinian had spe-
cially decreed that in the cases here mentioned the statue should
not belong to the owner of the marble, but to the sculptor who
had devoted his time and labour to1it. Similarly, the vase belonged
to the potter and the picture to the painter. The rule, therefore,
is that when an article of comparatively small value belonging to
one person had, by the care and contrivance of another, been
transformed into an artizle of considerable value, the finished
article should belong to the latter, though the former might be
entitled to the value of the rough material. The same rule
applies when one in good faith brings out the eggs belonging to
another, in an incubator, or in any other way. The question, after
all, was therefore not at all one of parentage. For if parentage
came into consideration, and the chickens accrued to the owner
of the hen who laid the eggs, then if a person buys eggs and has
them hatched, by virtue of parentage the chicks would helong to
the person who sold the eggs, which is absurd. If it was a case
of Black Hen v. White Hen, possibly Black Hen might, with some
show of justice in the case just put, lay claim to the parentage of
the chicks; but this was an action not between the hens, but
between the owner of the rough material out of which the chick-
ens had been developed, and the person through whose care and
attention in maintaining his hatcﬁing hen the development had
taken place; the hen being a mere machine employed by him,
just as an incubator would have been. Clearly, therefore, the
plaintiff had no right to lay claim to the young fowls of which his
own client was now in possession. His client would have been
willing to pay the value of the eggs, which, however, the plaintiff
had not claimed. He therefore prayed that the appeal might be
dismissed with costs. After hearing Mr. A.'s counsel in reply,
the court dismissed the appeal as prayed. And inasmuch as in
a similar case Besoldus arrives at a similar conclusion, it is pos-
sible that something may be said in favour of the view of the case
taken by the court.—Cape Law Fournal.
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DIARY FOR APRIL.

Sunday......zst Sunday after Easter,

Monday. ....County Court sits for motions. Surrogate Court sits,

Wednesday . . New Parliament Buildings at Toronto opened, 1893,

Thursday . ... Canada discovered, 1409,

Saturday.s...Great-fire-in Toronto, 1847: : :

Sunday..... .mg’g Sunday after Easter.  Hudson Bay Company founded,
1692. T

Monday. .....County Court non-jury sittings in York.

Saturday. . ... Princess Beatrice born, 1857,

Sunday...... 3n§ gunday after Kaster. President Lincoln assassinated,
t

Monday. . ... Last day for notice for Call

Tuesday.... Hon, Alexander Mackengie died, 1892,

Wednesday . . First newspaper in America, 1704,

Thursday. ... Lord Beaconsfield died, 1881,

Sunday 2k Sunday afler Easter,

Monday......5t George.

Tuesday......Earl Catgzart, Gov,-Gen., 1846,

Wednesday, . . St. Mark.

‘Thursday. ... Battle of Fish Creek, 1885.

Friday Toronto captured (Battle of York), 1813,

Saturday.... .Lafa:_dny for filing papers for certificate and Call and payment
of fees.

Sunday......,Raegation Sunday.

Reports.

ASSESSMENT CASES.
IN RE APPEAL OF S1, CATHARINKES AND WELLAND CaNAL GAS LIGHT
COMPANY.

(Reported for THE CANADA LAw JoUrNAL.)
Assessment of gas mains—Con. Asst. Ack, 1892, 5. 34, $-5. 2.

Hzld, that gas mains laid by a gas company for the purpose of conveying gas to con-
sumers, and which are allowed to be laid upon a public highway, are not taxable.
{8, Carnantnes, Dec, 19, 1393, SEnkLer Co.J,

This was an appeal to the County Judge from the Court of Revision of St.
Catharines.

The assessment of the appellants for 1893 was $54,000, being.an increase of
§20,000 over the assessment of previous years, and 1« was conceded that the
increase was on account of the gas mains of the company, which, it was claimed
by the city, were assessable against the appellants as real estate.

F. W. Macdonald for the city of 8t. Catharines.

R. G, Lox for the appellants, - )

SENKLER, C0.].: It was contended on behalf of the city that on the authority
of Rexv. Bivmingham Gas Co., t B & C, 508 Rex v. Brighion Guas Co., 3 B. &
C. 466 ; Rex v. Cambridge Gas Co, 8 A, & E. 63, these mains were taxable.
In these cases similar mains in England were held to be taxable under the Act
43 Eliz, which makes the occupiers of the lands assessable for the relief of the
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poor, it being held that the companies were the occupants of the land on which
the pipes were laid,

The appellants cited (among others) the case of the Chelrea Water Works

v, Bowley, 17 Q.B. 358, in which the pipes of a waterworks company were held
to be not assessable for land tax under the statute 34 Geo. 111,,cap. §, by which all
lands and tenéments and all hereditaments ave charged with land tax, and con-
tended that this case was applicable to the present rather than thouse cited for
the city, as, under our Assessment Act, land itself is assessable, and not the
occupiers.

It is quite clear fhat personal property of appellants is exempt from taxation
under Con. Asst, Act of 1892, 5. 34, 8-8. z, and unless these mains are real estate
they cannot be assessed.

In the case of Toronto Sireet Railway v, Fleming, 37 U.C.R. 118, our
Court of Appeal held that the rails and sleepers of the Toronto Street Railway
were not assessable as land, and that the cases cited by the city solicitor were
not applicable, but that Chelsea v. Bowley was, the statute under which it was
decided being more anaiogous to our own. In the judgment of BURTON, ], all
these cases and many others were dealt with, and the distinction between the
assessment of occupiers of land and of land itself clearly pointed out.

The case of Chelsea v. Bowley has been sometimes criticized as not consist-
ent with some of the other cases. In the very recent case of Aetropoliian
Railway Company v. Fowler, L.R.A.C., 1893, in the House of Lords, Chelsea v.
Bowley was attacked, but it was said by the Lord Chancellor that if the facts
found by the court in that case were correctly found, viz, that the company had
only an easement, the decision was right, and an easement was not assessable,

Reference was also made by the city solicitor to the fact that by the Assess-
ment Act, 8. 7, itis enacted that “all property " in the province shall be liable tv
taxation,subject to certain exemptions, whereas in former Acts the words were “all
the land and personal property”; and it was suggested that the change was
occasioned by some remarks of PATTERSON, J., in Toronto Street Railway Com-
Dany v. Fleming, at page 127, where he says : * If there was a general law thatall
property should be assessable for municipal purposes, I should haveno hesitation
in deciding that this was assessable property, The question, however, is: Is it
assessable as land 7"’ and he then points out that public roads are exempt.

Although this change is made, I cannot find any change in the meaning
given to “ property,” “land,” “real property,” and “real estate” in the inter-
pretaticn clauses of the Act; and if anything is now assessable that was not
before the change was made, it must be dealt with as “ personal estate,” or
“ personal property,” as these terms include “ goods, chattels, etc, and all
other property except land and veal estate and veal properiy as above defined,
and except property herein expressly exempted.” (Sec. 2, 5-5. 10,)

In my opinion, these mains are chattels which the appellants ars allowed to
place upon the streets, or at most an easement, and in either view are not
assessable as land. 1 therefore reduce the assessment to $34,000

For the justice of this decision, I may refer to the closing remarks of MR.
J USTICE BURTON in Flemsing v. Tevonto Street Railway Company at p.125,show-
ing that under any other construction there would be a double assessment, the
dividends or sarnings of the appellants being clearly assessable.
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jUDICIAL COMMITTEE OF THE PRIVY COUNCIL.

Present: Lord Herschell, L.C,, Lord Watson, Lord Macnaghten, Lord
Shand, Sir Richard Couch.

ATTORNEY-GENERAL OF ONTARIO % ATTORNEY-GENERAL OF THE
DOMINION OF CANADA,

Jurisdiction of Provincial Legislalure— Act vespecting Assignments and Prefer:
ences, validily of. .

Held, that the Legislature of Ontario had ;urisdiction to enacts. gof R.8.0,,¢c. 124,
intituled ** An Act respecting Assignments and Preferences by Insolvent Persons.”

[Feb, 24th, 18g4.

This was an appeal from the decision of the Court of Appeal for Ontario of
May gth, 1893, reported 20 A.R. 489

Hon, Edward Blake, Q.C., (of the Canadian Bar) My, Haldane, Q.C., and
My. Bray for the appellant,

Sir Richard Webster, Q.C., and Mr. Carson, Q.C,, (of the Irish Bar) for the
respondent.

The LORD CHANCELLOR, in delivering the cousidered judgment of the
committee, said: This appeal is presented by the Attorney-General of Ontario
against the decision of the Court of Appeal of that province. The decision
complained of was an answer given to a question referred to that court by the
Lieutenant-Governor of the province in pursuance of au Order in Council,

The question was as follows : * Had the Legislature of Ontario jurisdic.
tion to enact the gth section of the Revised Statutes of Ontario, . 124, and
entitled *An Act respecting Assignments and Preferences by Insclvent Per.
sons’??  The majority of the court answered this question in the negative; but
one of the judges who formed the majority only concurred with his brethren be-
cause he thought the case was governed by a previous decision of the same court;
had he considered the matter ses fmfegra he would have decided the other way.
‘The court was thus equally divided in opinion.

It is not contested that the enactment, the validity of which is in question,
is within the legislative powers conferred on the Provincial Legislature by s, 92
of the British North America Act, 1867, which enables that legislature to make
laws in relation to property and civil rights lin the province unless it is with-
drawn from their legislative competency by the provisions of the g1st section
of that Act, which confers upon the Dominion Parliament the exclusive power
of legislation with reference to bankruptcy and insolvency.

The point to be determined, therefore, is the meaning of those words in s, g1
of the British North America Act, 1867, an: whether they render the enact-
ment impeached w/tra vires of the Provincial Legislature That enactmnent i3
8. g of the Revised Statates of Ontario of 1887, c. 124, entitled “ An Act rs-
specting Assignments and Preferences by Insolvent Persons.” The section is
as follows :

 An assignment for the general benefit of creditors under this Act shall
take precedence of all judgments and of all executions not completely executed
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by payment, subject to the lien, if any, of an execution crediior for his costs,
where there is but one execution in the sl ' ¢ifi's hands, or to the lien, if any, of
the creditor for his costs, who has the first execution in the sheriff s hands.”

In order to understand the effect of this enaciment, it is necessary to have
recourse to other sections of the Act to see what ;s meant by the words “an
assignnient for the general benelit of creditors under this Act.”

The first section enacts thac if any person in [ solvent circumstances, or
knowing himself to be on the eve of insolvency, voluntarily confesses judgment,
or gives a warrant of attorney (o confess judgment, with intent to defeat or delay
his creditors, or to give any creditor a preference over his other creditors, every
such confession or warrant of attorney shall be void as against the creditors of
the party giving it.

The second section avoids as against the other creditors any gift or assign.
ment of goods or other property made by a person at a time when he is in in-
solven. circumstances, or knows that he is on the eve of insolvency, with intent
to defeat, delay, or prejudice hia creditors, or give any of them a preference.

Then follows section three, which is importany : its first subsection pro-
vides that nothing in the preceding section shall apply to an assignment made
to the sheriff of a county in which the debtor resides or carries on business, or
to any assignee resident within the province with the consent of his creditors
as thereinafter provided for the purpose of paying, rateably and proportionately,
and without preference or priority, all the creditors of the debtor their just debts,

The second subsection enacts that every assignment for the general benefit
of creditors which is not void under section two, but is not made to the sheriff
nor to any other person with the prescribed consent of the creditors, shall be
void as against a subsequent assigninent which is in conformity with the Act,
and shall be subject in other respects to the provisions of the Act, until and
unless a subsequent assignment is executed in accordance therewith,

The fifth subsection states the nature of the consent of the creditors which
is 1 quisite for aseignment in the first instince to some person other than the
sheriff.

‘I'hese are the only sections to which it is necessary to refer in orderto
explain the meaning of section nine,

Before discussing the effect of the enactments to which attention has been
called, it will be convenient to glance at the course of legislation in relation to
this and cognate matters both in the Province and in the Dominion, The
enactmants of the first and second sections of the Act of 1887 are to be found
in substance it sections 18 and 19 of the Act of the Province of Canada passed
in 1858 for the better prevention of fraud. There is a proviso to the latter
section which excepts from its operation any assignment made for the purpose
of paying all the creditors of the debtor rateably without preference. These
provisions were repeated in the Revised Statutes of Ontario, 1877, ¢. 118, A
slight amendment was made by the Act of 1884, and it was as thus amended
that they were re-enacted in 1887. At the time when the statute of 1858 wus
passed there was no bankruptcy law in force in the P'rovince of Canada, In
the year 1864 an Act respecting insclvency was enacted. It applied in Lower
Canada to traders only ; in Upper Canada io ail persons whether traders or
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non-traders. It provided that a debtor should be deemed insolvent and his

astate should become subject to compulsory liquidation if he committed cer-
tain acts similar to those which had for a long period been made acts of bank.
ruptey in this country. Among these acts were the assignment or the procur-
ing of his property to be seized in execution with intent to defeat or delay his
creditors, and also-a general ass,gnment of his property for the benefit of his
creditors otherwise than in manner provided by the statute. A person who
was unable to meet his engagements might avoid compulsory uiquidation by
making an assignment of his estate in the manner provided by that Ac. ; but
unless he made such an assignment within the time limited the liquidation
became compulsory, This Act was in operation at the time when the British
North America Act came into force.

In 1869 the Dominion Parliament passed an Insolvency Act which pro-
ceeded on much the same lines as the Provincial Act of 1864, but applied to
traders only. This Act was repealed by a new Insolvency Act of 1875, which,
after being twice amended, was, together with the amending Acts, repealed in
1880.

in 1887, the sam= year in which the Act under  .asideration was passed,
the Provincial Legislature abolished priority amongs :reditors by an execution
in the High Court and County Courts, and provided for the distribution of any
moneys levied on an execation rateably amongst all execution creditors, and
all other creditors who within 2 month delivered to the sheriff writs and certi-
ficates obtained in the manner provided for by that Act.

Their lordships’ proceed now to consider the nature of the enactment said
to be wltra wives. It postpones judgments and executions not completely
executed by payment to an assignment for the benefit of creditors under the
Act.  Now, there can be no doubt that the effect to be given to judgments and
executions and the manner and extent to which ther may be made available
for the recovery of debis are prime facie within the legislative powers of the
Provincial Parliament. Executions are a part of the machinery by which
debts are recovered, and are subject to regulation by that Parliament. A
creditor has no inherent right to have his debt satisfied by means of a levy by
the sheriff, or to any priority in respect of such levy. The execution is a mere
creature of the law which may determine and regulate the rights to which it
gives rise.  The Act of 1887, which abolished priority as amongst execution
crediters, provided a simple means by which every creditor might obtain a
shaie in the distribution of moneys levied under an execution by any particular
creditor, The other Act of the same year, containing the section which is
impeached, goes a step further, and gives to all creditors under an assignment
for their general benefit a right to a rateable share of the assets of the debtor,
including those which have been seized in execution,

Buet it is argued that inasmuch as this assignment contemplates the insoly-
ency of the debtor, and would only be mada if he were insolvent, such a pru-
vision purports to deal with insolvency, and therefore is a matter exclusively
within the jurisdiction of the Dominion Parliament. Now, it is to bg observed
that an assignment for the general benefit of creditors has long been known to
the jurisprudence of this country and also of Canada, and has its force and
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effect at common law quite independently of any system of bar- .uptcy or
insolvency, or any legislation relating thereto, So far from being regarded as
an essential part of the bankruptey law, such an assignment war made an act
of bankraptcy on which an adjudication might be founded, and by the law of
the Province of Canada which prevailed at the time when the Dominion Act
was passsd it was one of the grounds for an adjudication of insolvency,

It is to be observed that the word © bankruptcy” was apparently not used
in Canadian legisiation, but the insolvency law of the Province of Canada was
precisely analogous to what was known in England as the bankruptcy law,

Moreover, thr operation of an assignment for the benefit of creditors was
precisely the same, whether the assignor was or was. not in fact insolvent, It
was open to any debtor who might deem his solvency doubtful, and who
desized in that case that his creditors should be equitably dealt with, to make
an assignment for their benefit. The validity of the assignment and its effect
would in no way depend on the insolvency of the assignor, and their lordships
think it clear that the ninth section would equally apply whether the assignor
was or was not insolvent, Stress was laid on the fact that the enactment
relates only to an assignment under the Act containing the section, and that
the Act prescribes that the sheriff of the county is to be the assignee unless
a majority of the creditors consent to some other assignee being named. This
does not appear to their lordships to be material. If the enactment would
have heen fnira vires, supposing section nine had appilied to all assignments
without these restrictions, it seems difficult to contend that it became w/fra vires
by reason of them, Moreovar, it is to be observed that by subsection (2) of
section 3, assignments for the benefit of creditors not tnade to the sheriff or to
other persons with the prescribed consent, although they are rendered void as
against assignments o made, are nevertheless, unless and until so avoided, to
be ¢ subject in other respects to the provisions” of the Act.

At the time when the British North America Act was passed bankruptcy
and insolvency legislation existed, and was based on very similar provisions
both in Great Britain and the Province of Canada. Attention has already
been drawn to the Canadian Act.

The English Act then in force was thatof 1861. That Act applied to traders
and non-traders alike. Prior to that date the operation of the Bankruptcy Acts
had been confined to traders, The statutes relating to insolvent debtors, otner
than traders, had been designed to provide for their release from custody on
their making an assignment of the whole of their estate for the benefit of their
creditors,

It is not necessary to refer in detail to the provisions of the Act of 1861, It
is enough tosay that it provided for a legal adjudication in bankruptcy, with the
consequence that the bankrupt was divested of all his property, and its distribu-
tion amongst his creditors was provided for,

1t is not necessary, in their lordships’ opinion, nor would it be expedient, to
attenipt to define what is covered by the words ** bankruptcy " and * insolvency,
in section 91 of the British North America Act. But it will be seen that it is
a feature common to all the systems of bankruptcy and insolvency to which
reference has been made, that the enactments are designed to secure that in




April 2 Notes of Canadian Cases. 211

the case of an insolvent person his assets shall be rateably distributed amongst
his creditors, whether he is willing that they shall be so distributed or not,
Although provision may ba made for a voluntary assignment as an alternative,
itis only an alternative, Inreply to a question put by their lordships, the learned
counsel for the respondent were unable to 1-Jint to any scheme of bankruptey or
insolvency legislation which did not involve some power of compulsion by pro-
cess of law to secure to the creditors the distribution amongst them of the
insolvent debtor’s estate.

In their lordships’ opinion these considerations must be borne in mind
when interpreting the words * bankruptcy ” and “insolvency® in the British
North America Act, It appears tu their lordships that such provisions as are
found in the enactment in question, relating, as they do, to assignments purely
voluntary, do not infringe on the exclusive lagislative power conferved upon the
Dominion Parliament. They would observe that a system of bankruptcy
legislation may frequently require various ancillary provisions for the purpose
of preventir~ the scheme of the Act from being defeated. It may be necessary
for this purpose, to deal with the effect of executions and other matters which
would otherwise be within the legislative competence of the Provincial Legisla-
ture. 'Their lordships do not doubt that it would be open to the Dominion
Parliament to deal with such matters as a part of a bankruptcy law, and the
Provincial Legislature would doubtless be then precluded from interfering with
this lepislation, inasmuch as such inter” rence would affect the bankruptey law
of the Dominion Parliament, But it does not follow that such subjects as
might properly be treated as ancillary to such a law, and therefore within the
powers of the Dominion Parliament, are excluded from the legislative authority
of the Provincial Legislature when there is no bankruptcy or insolvency legisla-
tion of the Dominion Parliament in existence,

Their lordships will therefore humbly advise Her Majesty that the deci-
sion of the Court of Appeal ought to be reversed, and that the question ought
to be answered in the affirmative. The parties will bear their own costs of
this appeal.

Appeal allowed,

Notes of Canadian Cases.

SUPREME COURT OF CANADA.

Exchequer Ct.] {Feb. zo.
FARWELL ». THE QUEEN.

Information of intvusion—Subsequent action—Res judicala—Jurisdiciion of the
Lxcheguer Couri—B.N.A. det, s. ro1.

In a former action by information of intrusion to recover possession of land
in British Columbia, the title to such land was directly in issue and determined
{(see 14 5.C\R. 392). On an information of the Attorney-General for the
Dominion of Canada, praying for an order of the court directing the defendant
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to exacute to the Quaen in right, of Canada, a surrender or conveyance of the
same land, the defendant, in answer to the information, set up the provincial
grant relied on in the first action, and contended further that the Parliament of
Canada had no power to give to the Exchequer Court original jurisdiction,

Held, affirming the judgment of the court below, that there was res Judicata
as to the title sought to be relied on by defendant. Atormey-Gemeral of
British Columbia v. Attorney.General of Canada (14 App. Cas. 295) dis.
tinguished.

Xeld, also, that the Parliament of Canada had power to give jurisdiction to
the Exchequer Court of Canada in all actions and suits of a civil nature at
common law or equity in which the Crown, in right of the Dominion, is
plaintiff or defendant. B.N.A. Act, 5. 101, TASCHEREAU, J., dubitante.

Appeal dismissed with costs.
D. McCarthy, Q.C., for appellant.
Hogg, Q.C,, for respondent,

Exchequer Ct.] [Feb. 20,
THE QUEEN 9. DEMERS,

Titie to lands in raitway belt in British Columbia— Unsurveyed lands held
undey pre-emption recovd priov lo stalutory conveyance o Lominion
Government—Fedevral and provincial riphts—British Columbia Land
Acts of 2873 and 1879 — 47 Vict., e 6 (D).

On toth September, 1883, D..¢f a/, obtained a certificate of pre-emption
under the Dritish Columbia Land Act. 1875, and Land Amendment Act, 1879,
of 640 acres of unsurveyed lands within the twenty-mile belt south of the
C.P.R,, reserved on the 29th November, 1883, under an agreement between
the Governments of the Dominion and of the Province of British Columbia,
and which was ratified by 47 Vict, c. 14 (B.C.). On 29th August, 1885, this
certificate was cancelled, and on same day a like certificate was issued to
respona.nts, and on the 3ist July, 1889, letters patent under the Great Seal of
British Columbia were issued to respondent. By the agreement ratified by 47
Vict, ¢ 6 (D.), it was also agreed that three and a half millions additional
acres in Peace River District should be conveyed to the Dominion Govern-
ment, in satisfaction of the right of the ilJominion under the terms of Union to
have made good to it, from public lands contiguous to the railway belt, the
quantity of land that might, at the date of the conveyance, be held under pre-
emption right, or by Crown grant,

On an information by the Attorney-General for Canada to recover posses-
sion of the 64c acres,

Held, affirming the judgment of the Exchequer Court, that the land in
question was exempt from the statutory conveyance 10 the Dominion Govern-
ment, and that upon the pre-emption right granted to D., e/ a/, being subse-
quently abandoned or cancelled, the land became the property of the Crown in
right of the province, and not in the right of the Dominion.

Appea! dismissed with costs,

Hoge, Q.C,, for appellant,

McCarihy, Q.C., for respondents,
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Ontario.] {Feb, 20,

HoLLIDAY v. HOGAN.
Surety—Discharge of—Endorser of note—Release of niaker—Reservation of
rights.

‘i'he plaintiff H.,and the defendants . and H., were both creditors of the other
defendant, a hote! keeper. The debtor borrowed 3600 from H., giving a note
endorsed by J. and H., who also assigned to H. to the extent of $600 a chattel
mortgage on the debtor’s property, The debtor, not being able to pay the claim
against him, sold out his business to a third party, who was accepted by both
creditors as their debtor, and an agreement was entered into between the plain-
tiff and the new debtor by which time was given to the latter to pay his debt,
but in all the negotiations that took place no mention was made of the $60c
note. An action was brought against both maker and indorser of said note,
which, on the trial, was dismissed as against the indorser, the trial judge hold-
ing that plaintiff had reserved his rights as against the indorser. This decision
against the indorser was affirmed by a Divisional Court (22 O.R. 238), but
reversed by the Court of Appeal (20 O.R, 2¢8),

Held, affirming the judgment of the Court of Appeal, that the indorser was
relieved from liability by the release of the maker.

Appeal dismissed with costs,

Johnston, Q.C., for the appellant,

Moss, Q.C., for the respondent.

Ontario.] [Feb. 20.
NORTHCOTE v VIGEON,

Specific performance—Agreement to convey land—Defect of title— Will—Devise
of fee with restyiction against selling—Special legislation—Compliance
with provisions of.

Land was devised to N., with a provision in the will that he should not sell
or mortgage it during his life, but might devise it to his children, N. agreed,
in writing, to sell the land to V., who, not being satisfied of N’s power to give
a good title, petitioned, under the Vendors and Purchasers Act, for a deglara-
tion of the court thereon, The court held that the will gave N. the land in fee
with a valid restriction ngainst selling. N. then asked V. to wait until he could
apply for special legislation to enable him to sell, to which V. agreed, and
thenceforth paid to N. interest on the proposed purchase money, N, applied
for a special Act, which was passed, giving him power, notwithstanding the
restriction in the will, to sell the land, and directing that the purchase money
should be paid to a trust company, Prior to the passing of this Act, N,, in
order to obtain a loan on the land, had leased it to a third party, and the lease
was mortgaged, and N, afterwards assigned his reveision in the land,

In an action by V. for specific performance of the contract to sell the land,
defendant claimed that the contract was at an end when the judgment on the
petition was given ; that he could give no title under the will ; and that if per.
formance were decreed the amount received on the sale of the land should be
paid to him, and only the balance to the trust company.

Held, affirming the decision of the Court of Appeal, that the contract was
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kept alive by N, after the judgment as to title; that V, was entitled to her
decree for performance ; and that the whole purchase money must be paid to
the trust company, ,

Marsh, Q.C., and Roaf for the appellants,

MecPherson and Clarke for the respondents.

Ontario.] [Feb. 20,
GRAND TRUNKR R.W. CO. v. BEAVER,

Railway company—Purchase of licket by passenger—Refusal lo deliver o
conductor—Efectment from train-—Contract between passengey and com-
pany—Rallway Act, 51 Vict.,c. 29, 5. 248 (D.).

By s. 248 of the Railway Act, 51 Vict,, c. 29 (D.), any person travelling on a
railway who refuses to pay his fare to a conductor on demand may be put off
thetrain, B. purchased a ticket to travel on the Grand Trunk Railway from
Caledonia to Detroit, but had mislaid it when the conductor took up the fares,
and was put off the train for refusal to pay the fare in money or produce the
ticket.

Held, reversing the decision of the Court of Appeal (20 A.R. 476), which
affirmed the judgment of the Divisional Court (22 O.R. 667), that the contract
between a purchaser of a railway ticket and the company implies that the
ticket will be delivered up when demanded by the conductor, and that B,
could not maintain an action for being ejected on refusal to so deliver,

Appeal allowed with costs,

McCarthy, Q.C., and Nestitt for the appellants,

Du Vernet for the respondent.

Ontario,] [Feb. 20,
CLARKE 2. HAGER,
Contract—Illegal or immoral consideration— Tyansfer of property—Iniention of
transferor—Knowledge of infended use—Pleading.

H. sold a house to a person who had occupied it as a house of ill-fame,
taking a mortgage for part of the purchase money, The equity of redemption
was assigned to C,, and (0 an action of foreclosure C. set up the defence that
the price paid for the house was in excess of its value, and a part of it was
for the good will of the premises as a brothel. On the trial it was found as a
fact that H., when selling, knew the character of the buyer and the kind of
place she had been keeping, but that the house was not sold for the purpose of
being used as a place of prostitution. Judgment was given against C. in all
the courts below.

Held, affirming the decision of the Court of Appeal, TASCHEREAU, ., dis-
senting, that the particular facts relied on as constituting the illegal or immoral
consideration should have been set out in the statement of defence ; that if
the houee had been sold by H. with the intention that it should be used for an
imamoral or illegal purpose, the contract of sale would have been void and
incapable of being enforced, but mere knowledge by C, of the buyer’s intentions
80 to use it would not avoid the contract,

Appeal dismissed with costs,
R. Clarke, appcllant, in person,
Armour, Q.C,, for the respondent.
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Quebec.] [Feb. 2. -

HaRBOUR COMMISSIONERS OF MONTREAL 2. GUARANTEE CO. OF NORTH
AMERICA,

Insurance—(Fuarantee—Notice lo insurer of defalcation—Diligence.

By the conditions of a guarantee policy insuring the honesty of W, an
employee, it was stipulated that the policies were granted upon the express
conditions : (1) That the answers contained in the application contained a
trye statement of the manner in which the business was corducted and
accouncs kept, and that they would be so kept; and (2) that the employers
should immediately, upon its becoming known to them, ¢ive notice to the
guarantors that the employee had become guilty of any ctiminal offence entail-
ing, or likely to entail, loss to the employers, and for which a claim was liable
to be made under the policy, There was a defalcation in W.'s accounts, no.
supervision was exercised over W.s books, as represented they would, and,
when the guarantors were notified, over a week after employers had full
knowledge of the defalcation, W. had left the country.

Held, afirming the judgment of the court below, that, as the employers
had not exercised the stipulated supervision over W., and had not given imme-
diate notice of the defalcation, they were not entitled to recover under the
policy.

Appea! dismissed with costs,

H. Abbet?, Q.C,, for appellants,

Cross, Q.C., and Gegffrion, Q.C,, for the respondents,

British Columbia.} [Feb. 20,
“ OSCAR AND HATTIE" v. THE QUEEN.

54-55 Viet. (UK. ), ¢ 19, 5. I, §-5. 5—Presence of o British ship equipped for
sealing in Behring Sea—Onus probandi— Lawful intention.

OUn August 3oth, 1891, the ship *Oscar and Hattie,” a fully-equipped
sealer, was seized in Gotzleb Harbour, in Bebring Sea, while taking in a
supply of water.

Held, affirming the judgment of the court below, that, when a British ship
is found in the prohibited waters of Belring Sea,the burthen of proof is upon the
owner or master to rebut by positive evidence that the vessel is not there used
or employed in contravention of the seal fishery, Behring Sea Act, 1891, 54-55
Viet, ¢ 19, 8. 1, 58, &, '

Held, slso, reversing the judgment of the court below, that there was posi-
tive and clear evidence that the * Oscar and Hattie " had entered the prohib.
ited waters at Gotzleb Harbour for the sole purpose of getting a supply of
water on her return trip from Copper lsland to Vancouver Island, and that
she wus not used or employed at the time of her seizure in contravention to
54-55 Vict, €, 19, & I, 88, §.

Appeal allowed with costs.

McCarthy, Q.C., and Eberts, Q.C,, for appellants,

Hogg, Q.C,, for respondent,
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British Columbia.] ' [Feb. 20,
CITY OF VANCOUVER 7. CANADIAN Paciric R.W. Co.

44 Vick, c. 1, 5. 18— Powers of Canadian Pacific R.W. Co. to lake and use fore-
shore—B.C. Statutes 49 Vict, c. 32, City of Vancouver— Right to extend
sireets lo deep water—Crossing of rastway—jus publicum—Interference
with—Infunction,

By section 18, 44 Vict,, . 1, the Canadian Pacific Railway Co, ** have the
right to take, use, and hold the beach and land below high-water mark in any
stream, lake, navigable water, gulf, or sea, in so far as the same shall be vested
in the Crown, and shall not be required by the Crown to such extent as shall be
required by the company for its railway and other works as shall be exhibited
by a map or plan thereof deposited in the office of the Minister of Railways.”

By 51 Viet, ¢. 6, 5. 5, the location of the company’s line of railway on the
foreshore of Burrard Inlet, at the foot of Gore avenue, Vancouver city, was
ratified and confirmed.

The Act of Incorporation of the city of Vancouver vests in the city all
treets, highways, etc,, and in 1892 the city began the construction of works
extending from the foot of Gore avenue, with the avowed object to cross the
railway track at a level and obtain access to the harbour at deep water.

On an application for an injunction to restrain the city corporation from
proceeding with their work of construction and crossing the railway ;

Held, affirming the judgment of the court below, that the jus pudiicum of
every riparian owner to get access to and from the water at his land is subor-
dinate to the rights given to the railway company by statute on the foreshore
in question, and, therefore, the injunction was properly granted.

Per KING, J.: When any public right of navigation is interfered with, it
should be maintained and protected by the Attorney-General for the Crown.

Appeal dismissed with costs,

L. McCarthy, Q.C., and Hamersley for appellant,

Robinson, Q.C,, for respondent.

BURBIDGE, ].} [Fes 19,
KUYPER v. VAN DULKEN.

Trade mark—Registered and unvegistered mark—Juvisdiction of court to
restyain infringement— Exactness of description of device ov mark—Use of
same by trade before registration— Effect of~ Rectification of register.

(1) The Exchequer Court has no jurisdiction to restrain one person from sell-
ing his goods as those of another, or to give damages in such a case, or to pre.
vent him from adopting the trade label or device of another, notwithstanding
the fact that he may thereby decsive or mislead the public, unless the use of
such label or device constitutes an infringement of a registered trade mark.

{2) In such a case the question is not whether there has been an infringe-
ment of a mark which the plaintiff has used in his business, but whather there
has been an infringement of a mark as actually registered.

(3) When any one comes to register a trade mark as his owr, and to say to
the rest of the world, * Here is something that you may not use,” he ought to
make clear to every one what ths thing is that may not be used,
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(4) In the certificate of registration, the plaintif®s trade mark was described
as consisting of ¥ the representation of an anchor, with the letters ¢ L.D.K. & Z.,
or the words ‘John De Kuyper & Son, Rotterdam,’ etc,, as per the annexed
drawings and application.” In the application the trade mark was claimed to
consist of a device or representation of an anchor inclined from right to left in
combination with the letters #[.D.K, & Z.,”or the words “Jolin De Kuyper & Son,
Rotterdam,” which, it was stated, might be branded or stamped upon barrels,
kegs, cases, boxes, capsules, casks, labels, and other packages containing
Geneva sold by plaintiffs. It was also stated in the application that on bottles
was to be affixed a printed label, a copy or fuceimile of which was attached to
the application, but there was no express claim of the label itself as a trade
mark., This label was white, and in the shape of a heart, with an ornamental
border of the same shape, and on the label was printed the device or represen-
tation of the anchor, with the letters * J.D.K. & Z,,” and the words * John De
Kuyper & Son, Rotterdam,” and also the words * Genuine Hollands Geneva,”
which, it was admitted, were common to the trade. The plaintiffs had, for a
rumber of years prior to registering their trade mark, used this white heart.
shaped label on bottles containing Geneva sold by them in Canada, and they
claimed that by such use and registration they had acquires the exclusive right
to use the same. .

Held, that the shape of the label did not form an essential feature of the
trade mark as vegistered.

(5) The defendants’ trade mark was, in the certificate of registration,
described as consisting of an eagle having at the feet V.D.W. & Co,, above the
eagle being written the words * Finest Hollands Geneva”; on each side are
the two faces of the medal, underneath on a scroll the name of the firm * Van
Dulkin, Wieland,” etc., and the word ¥ Schiedam,” and, lastly, at the bottom the
two faces of a third medalin the shape of a heart (* Le tout sur une étiguetic en
Jorme de cenr”). The colour of the label was white.

Held, that in view of the plaintiffs’ prior use of the white heart-shaped
label in Canada, and the aliegation by the defendants, in their pleadings, that
the use of a heart-shaped label was common to the trade prior to the plaintiffy’
registrution of their trade mark, the defendants had no exclusive right to
the use of the said label, and that the entry of registration of their trade mark
should be so rectified as to make it clear that the heart-shaped label forms no
part of such trade mark.

H. Abbokr, Q.C., and Camipbell for plaintiffs,

A, Ferguson, Q.C., and Duhamel, Q.C,, for defendants,

SUPREME COURT OF JUDICATURE FOR ONTARIO.

COURT OF APPEAL.

[Feb. 28.
BRYCE w. LOUTIT ET AL, .

Nuisance— Waley—dunicipal corporations. -

One who dams up surface water upon his own land is responsible for dam-
ages caused by the breaking of the dam and the consequent escape of .this




218 .~ The Canada Law fournal. apnis

water, but municipal corporations who have built under a highway acuivert for
the drainage of this sutface water in ordinary course are not liable because the
water when suddenly discharged rushes through this culvert and causes damage
to lands on the other side of the highway.

Judgment of S1r ToMas GaLT, C.]., reversed,

Garrow, Q.C. for the appellant,

Aylesworth, Q.C., for the respondent Loutit,

Cassels, Q.C., and Holt for the respondents, the corporations.

[Feb, 28.
HaNLeyY w. CANADIAN PACKING Co,

Sale of goods—Quantity—Description—* Carload.”

The defendants agreed to buy from the plaintiff a * carload of hogs” at a
rate per pound, live weight. The plaintiff shipped a * double-decked " car-
load, and the defendants refused to accept this, contending that a “single-
aecked” carload should have been shipped. There was a conflicting evidence
as to the mearing given in the trade to the term * carload of hogs,” and it was
shown that hogs were shipped sometimes in the one way and sometimes in
the other.

Held, (HagaRrty, C.J.0., dissenting) that the plaintiff had option of load-
ing the car in any way in which a car might be ordinarily or usually loaded,
and that he having elected to ship a double-decked carload the defendants
were bound to azcept.

Judgment of the County Court of Middlesex reversed.

J. F. Hellmuth and W, C, Fitsgerald for the appellants.

H, Elliott for the respondents.

[Feb. 28,
Muskoka MiLy & LuMBER CoO. v, MCDERMOTT.

Timber—License— Tvespass—Cre 0 Lands Depariment—R.S8.0., ¢. 28.

The legal right of a license of timber limits under a licenze issued by the
Ontario Crown Lands Department ceases (except as to the inatters specially
excepted by the Act)at the expiration of the license, and there is no equitable right
of renewal capable of being enforced against the Crown, or sufficient to uphold a
right of action for trespass committed after the expiration of the license and
before the issue of a renewal.

The insertion in an expired license of a lot omitted by error does not confer
upon the licensee such a title as enables him to maintain an action for trespass
committed on the omitted lot.

Judgment of the District Court of Muskoka reversed.

Moss, Q.C.,, for the appellants.

R. S. Cassels for the vespondents.

[Feb, 28

KENNY v, CALDWELL.
Evidence~-Survey— Plan—-Description.
The description of a lot prepared for and used by the Crown Lands Depart-
ment in framing the patent is admissible evidence to explain the metes and
bounds of that lot,
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The plan of survey of racord in and adopted by the Crown Lands Depart.
fent governs on a question of location of a road when the surveyor’s field notes
do not conflict with the plan, and no'road has been laid out on the ground.

Judgment of the Common Pleas Division reversed.

McCarthy, Q.C., and Pepler, Q.C,, for the appellant.

Zount, Q.C., and Hewson for the respondent.

HIGH COURT OF JUSTICE,

————

Chancery Division.

———

Div'l Court.] [Sept. 16, 1892,
TIFFANY v. MCNEE.
METCALF 7. MCNER.

New tvial—Jury—Impropey conduct towards— Molion for new trial— Time
when o be made,

During the trial of an action for libel, the defendant published in his news-
paper a sensational article in reference to the trial. The plaintifPs solicitor
was aware that the article had come to the hands of one or more of the jury,
but did not bring the matter to the notice of the court, or taiie any action in
respect thereto, and proceeded with the trial to its close. The jury brought in
a verdict for the defendant.

Upon a motion to the Divisional Court for a new trial on the ground of
improper conduct towards and undue influence upon the jury,

Held, that the application was too late,

Osler, Q.C,, for the action.

G. T. Blackstock, conira,

Commnon Pleas Division.

Di rt,] [Dec. 30, 1893.
CALDWELL ». MILLS.
Master an = Workmen's Conipensation Act—2R.S.0., ¢. rgr—Negli-
gence—vefecs in way—Superintenderi— Use of plank for purpose not
intended,

The foreman of the defendant, a contractor for the erection of a building,
desiring to pry up a part of the flooring, placed a new plank, about eleven feet
long by eight inches wide and three inches thick, which the evidence showed
had a knot in it two inches wide, and was cross-grained, across an opening in
the ground floor, intending to use it as a fulcrum. The plaintiff, a labourer,
carrying a heavy scantling, was directed by the foreman to place it in another
part of the building, and, while crossing the plank to do so, ‘was precipitated
into the cellar by the breaking of the plank at the knot, and was injured. It
did not appear that there was any way beyond the plank,
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Held, that the plank was 2  way” within the meaning of s-s, t of 5. 3 of
the Workmen's Comp nsation for Injurles Act, and that the knot and cross-
grain were defects in the way, for which the defendant was responsible.

Wallace Nesbitt for the plaintiff,

Osler, Q.C,, for the defendant,

Divil Court.] ' [Dec. 30, 1893
MILNE w, MOORE,
Administration—Domestic and foreign creditors—Right to vank pari gbassz:-:-
Surisdiction of Master on foreign debis.

A testator, resident and domiciled up to the time of his death in the
United States, was possessed of personal property there as well as in Ontario.
Probate was granted to his executrix irs the United States as well as in Ontario ;
and there are foreign creditors in both countries. In administration proceed-
ings in Ontario,

Held, that the foreign creditors were entitled to rank pass passu with the
creditors in Ontario.

Re Kloode, 28 Ch.D, 175, followed.

1t was urged that only claims provable in the administration proceedings
were those for which an action could be maintained ; and that Re Kleode was
distinguishable because, since it was decided, the right to maintain an action by
foreign creditors was restricted to lands.

Held, that the rules as to maintenance of action by foreigners depended on
the procedure with regard to service, which were not applicable here, and
that even if they were the countention raised could not prevail, in that the
parties were all hefore the Master with~ut any objection being taken to his
jurisdiction.

W. R. Riddel for the appeal.

MecBrayne, conira.

STREET, J.] [March 2z, 1894.
RE WALLACE ©. VIRTUE.
Division Court—Jurisdiction—Amount ascertained by signature—AR.5.0,,¢. 51,
5 7, §-8. (&)—Prokidition.

The defendant covenanted in a lease to pay the plaintff $210 on a
certain date, as rent reserved in the lease. That amount has been reducsd by
a payment of $34, leaving the sum of $180.40 due for principal and interest,
The plaintiff brought his action in the Division Court for that amount, and
prohibition was applied for, upon the ground that the amount was not within
the jurisdiction of the Division Court,

Held, that the $210 was an amount ascerta. ' hy the signature of the
defendant under s-5. () of 5. 7, R.8.0, c 51, the motion was dis-
missed. ,
MeDeormid v, McBermid, 15 AR, 287, and Robb v. Murvay, 16 AR
503, referred to and considered,

C. J. Holman for the motion.

Douglas Armounr, contra.




