
IMAGE EVALUATION
TEST TARGET (MT-S)

A

V

7

1.0

1.1

IB
lU

11^

1.25 iu

1^ Ui

1 1.8

1.6

150mm

>4PPLIED J IM4GE . Inc
^ss 1653 East Main street

.^^ Rochester, NY 14609 USA
.^^= Phone: 716/482-0300

.^^1^= Fax: 716/288-5989

O 1993, Applied Image, Inc., All Rights Reserved

^^T^t:\n>>
^^>



.V
A\<Sf

<i'K<i^^VA.& CIHM
Microfiche
Series
(IMonograplis)

ICIMH
Collection de
microfiches
(monographles)

Canadian Instituta for Historical IMicroraproductions / inttitut Canadian da microraproductions hittoriquaa

I ^^



Technical and Bibliographic Nctai / Notes techniques et bibliographiques

The Institute has attempted to obtain the best original

ccpv available for filming. Features of this copy which

may be bibliographically unique, which may altar any

of the images in the reproduction, or which may
significantly change the usual method of filming, are

checked below.

D Coloured covers/

Couverture de couleur

I I

Covers damaged/

D
Couverture endommagte

Covers restored artd/or laminated/

Couverture restaurie et/ou pellicula

Cover title missing/

Le

D
titre de couverture manque

Coloured maps/

Caites giographiques en couleur

Coloured ink (i.e. other than blue or black)/

Encr« de couleur (i.e.

;

n

n

autre que bleue ou noire)

Coloured plates and/or illustrations/

Planches et/ou illustrations en couleur

Bound with other material/

Relie avec d'autres documents

Tight binding may cause shadows or distortion

along interior margin/

La reliure serrto peut causer de I'ombre ou de la

distorsion le long de la marge interieure

Blank leaves added during restoration may appear

within the text. Whenever poHible, these have

been omitted from filming/

II se peut que certaines pages blanches ajout^
lors d'une restauration apparaissent dans le texte,

mais, lorsque cela etait possible, ces pages n'ont

pas ete filmees.

L'Institut a microfilm^ le meilleur exemplaire qu'il

lui aM possible de se procurer. Les details de cet

exemplaire qui sont peut-4tre uniques du point de vue

bibliographique, qui peuvent modifier una image

reproduite. ou qui peuvent exiger une modification

dans la mithode normale de filmage sont indiqufe

ci-dessous.

Coloured pages/

Pages de couleur

Pages damaged/

Pages endommagtes

Pages restored and/or laminated/

Pages restauries et/ou pellicultes

I

/
j
Pages discoloured, stained or foxed/

Ll_J Pages dieoiories, tachettes ou piquees

Pages detached/

Pages ditachtos

0Showthrough/
Transparence

I y j
Quality of print varies/

n
n

Qualite inigale de I'impression

Continuous pagination/

Pagination continue

Includes index(es)/

Comprend un (des) index

Title on header taken from: /

Le titre de I'en-ttte provient:

Title page of issue

Page de titre de la

Caption of issue/

Titre de depart de la

Masthead/

Gener

iivraison

depart de la Iivraison

Additional comments:/

Commentaires supplementaires:

Generique (periodiques) de la Iivraison

Page 356 is incorrectly nuabered page 56.

This item is filmed at the reduction ratio checked below/

Ce document est filme au taux de reduction indiqui ci-dessous.

10X 14X 18X 22X 26X :»x

J
12X 16X 20X 24X 28X 32 X



The copy filmed here has been reproduced thanks
to the generosity of

-

National Library of Canada

L'exemplaire filmd fut reproduit grAce A la

g6n6rosit6 de:

Bibliothdque nationaie du Canada

The images appearing here are th(« best quality
possible considering the condition and legibility

of the original copy and in keeping with the
filming contract specifications.

Original copies in printed paper covers are filmed
beginning with the front cover and ending on
the last page with a printed or illustrated impres-
sion, or the back cover when appropriate ^11

other original copies are filmed beginning on the
first page with a printed or illustrated impres-
sion, and ending on the last page with a printed
or illustrated impression.

The last recorded frame on each microfiche
shall contain the symbol ^^> (meaning "CON-
TINUED"), or the symbol V (meaning "END"),
whichever applies.

Maps, plates, charts, etc., may be filmed at
different reduction retios. Those too large to be
entirely included in one exposure are filmed
beginning in the upper left hand corner, left to
right and top to bottom, as many frames as
required. The following diagrams illustrate the
method:

Les images suivantes ont 6t6 reproduites avec le

plus grand soin. compte tenu de la condition et
de la nettetd de l'exemplaire filmd. et en
conformity avec les conditions du contrat de
filmage.

Les exempiaires originaux dont la couverture en
papier est imprimis sont filmis en commenpant
par le premier plat et en terminant soit par la

dernidre page qui comporte une empreinte
d'impression ou d'illustration. soit par le second
plat, selon le cas. Tous les autres exempiaires
originaux sont film6s en commenpant par la

premidre page qui comporte une empreinte
d'impression ou d'illustration et en terminant par
la dernidre page qui comporte une telle

empreinte.

Un des symboles suivants apparaitra siir la

dernidre image de cheque microfiche, selon le

cas: le symbols — signifie "A SUIVRE". le

symbols V signifie "FIN".

Les cartes, planches, tableaux, etc., peuvent Atre
filmds d des taux de reduction diffArents.
Lorsque le document est trop grand pour Atre
reproduit en un seul clichA, il est filmA A p&rtir

de i'angle supArieur gauche, de gauche i droite,
et de haut en bas, en prenant le nombre
d'images nAcessaire. Les diagrammes suivants
illustrent la mAthode.

1 2 3

32 X

1 2 3

4 5 6



C(



REPORTS OF CASES

ADJUDOKD IN THE

COURT OF ERROR AND APPEAL,

BT

ALEXANDER GRANT,

BAHRISTER-AT-LAW.

VOL. J.

TORONTO

:

HENRY ROWSELL.
1865.

\ ,



Co

Coi

Cro



A TAHLK

or

f^ASES UEPOKTED FN THIS VOLUME

B.

Baby v. Miller.

'^^^''^<>"''ructiono/-Cun..l,,,el,,aci»--C,,n,c

2I8
Berlin t. Grange.

A^se.rn.n:-Aron.r.„.nt-Ac,onfor
t..u-Hea,in,

,,,
Boulton V. Jeffrey.

Oramfrom the Crcn-Dcclarin, ,rautee a truuce ,„
Bown V. West.

Indian RighU-Rescmion of contract

Brown v. Smart.

'^'-^P^^''n^Agent-Payr..nt-Specific
performance

,,«
Brunskill v. Harris.

P'^-f^older-Churchwardcn,~DUturbance

322

C
Carroll y. Potter.

' *

^""'^""^t agaimt absconding debtor~Exec,ti.n ^
'

not commenced ly summL ...'..
""" '""^ ""* '" «""»

Coleman v. WcDermott.

''"';«::i:f.:!!z.:ir-''"*'-"'"' '^*—
445

Commercial Bank, The, Street v.

«ortgage~Priorily^Jieffi,t,„ti^„
•

Crooks, Torrance V.
^^^

Practice-SuppUmmtal an»wtr .

280



>y TAni.E OF CASES.

D.

Dixon T. McLauRlilin.
'*"*

Grant from the Crown—Metet and bound*— Treipaii Quart elauivm
^''9it 370

Doe Henderson v. Westovor.

I'urchater of Crown lands— Ejectment aguinit tecondpurchaier 465

G.

Orango, The Municipality of Uerlin v.

A»ae»amtnt—Non-reiident—Action Jor taxet—Pleading 279

Gray, The Queen v.

Application Jot new (rial in criminal casei —Statute 20 Vie. ch. 20. 601

H.

Harris, Brunskill v.

Pew-holder— Church Wardens— Diiturbance 322

Hawkins v, Jarvis.

Practice—Pro confetso—loth Order 247

Home District Mutual Fire Insurance Company, The, v. Thompson.
Ii'junetion—Company electing to re-build rather than pay insurance. 247

J.

Jarvis, Hawkins v.

Practice—Pro confesso—75th Order £47

Jeffrey, Boulton v.

Oramfrom the Crown—Declaring grantee a trustee \\\

Joseph, Topping v.

Equitable assets—Judgment creditor— Principal and surety.. ..„ 292

M.

Miller, Baby v.

Will, construction of—Cumulative legacies—Charge 2I8

MoflFatt, Robertson v.

Maker and Indorser—Evidence—Statutes 5 Wm. IV. ch 1 and 12
Vic.ch.lO ' ^^„459

Mountjoy v. Tho Queen.

Orantfrom iht Crown—Highway .„»



VAOB

370

466

.. 247

218

459

T.ABLH OP CASES
V

WcUermott, Col-.mnn v.

Fret on board-n,liven, „/ .

""

o/M,c...../'::2.:{f-*-;;^-^'.-«--n«. or a ,.

McKinlay. St.inton v 445

McLaughlin, Dixon v. 266

°''"*^f'-'>'>^ th, Crown-Metes an4, .
/-^''

,. .11 '*";"^--^'-"^''" ?"-* clausum

170

Pottor, Carroll t. P-

AUachmenl agninH absconding debtor P.,. ,not commenced by summons S.Z^ '""^ "«' •" <"''on

341

Queen, The, v. Gray.
^'

'^PPticaiionfornewirini i, .

""'^^'"^"^cnminal
cases-Statute 20 Vic ck 9n——, Mountjoy v.

*' ^^- ^01

^""^from the Crom-mgHw„y

429

Bobertson.v. Moffott.
*•

Maker wd Indorser-Bvidenr, e/ ,

Vic- ch. 70 t^: "!!Z'!TT!
' """• '"'• " '' -'"' ^2

469

Simpson V. Smytli. ^

^"^''{'i^'ityof redemption b,j Sheriff und .

Smart, Brown v. 9, 172

j:z:y~'''--"-^'-'-'" .«
^"^

i!
"^"''^ "/• ^^'iemptiou b,j Sheriff und .^'"^urrer for rvant of partie7p

^^ ^"-^'eading-

'f^-r^^'^'npUonundUrZTiZ^^^^^^^ „/ Court to

y of the nth clause of the ChaZ 7"' "^°" '** '""'''''"'

Evidence ;
"* Chancery Act 7 Wm. ly. ch. 2-

" 9,172



Vi TADI.E OF CASES.

S.

SUDton V. McKiiilny.

Mortgage-Sale with right of re-piirehniie-Wth dnui* of Chaneerp

Act
-""

Street v. The Commercial Bank.

Mot tgage— Priority—Kegittratiun -*^

T.

Thompson, The Home District Mutual Firo Insurance Company v.

Injunttion— Company tleeting to build rather than pa;i mnurance 247

Topping V. Josoph.

Equitable aaieti-^udgmeiU creditor— Principal and nurety -!'-

Torrance v. Croolts.

Prattiet—Supplemental antwer -30

W.
West, Bown t.

Indian right!—Reieittion of contract H^

Westover, Doe dcm. Henderson v.

Purchaser of Crown Lands—Ejectment against secondpurchaser 465



2rto

m

•yyi

130

n;

465



I

I

Sa

Ht,

Th<

ol

ni

01

Of



REPORTS OF CASES

IN TUK

COURT OF ERROR AND APPEAL.

IN THE EXECUTIVE COUNCIL.

IB^ore the Hon. the Chief Jmtice ; the Hon. J. B.
Macaulay, Ex. C; the Hon. Attorney/.General Smith,
Ex. C; and the Hon. Mr. Jmtice McLean.']

On AH A»P«Al nOM A DlOBII OP Hl8 HONODB THI VlOi-CHASOtLtOR
OP Upmr Canada.

I

Between William Simpson, Abel R. Ward, Elijah 1840.
W. BoYCE, Henry Lake, Rufus S. Collins, "^-v—'

and Henry Glass, Appellant!, and Terence«M»;
Smyth and Henry George Smyth, i2«»pon-8«pt^r2.
d^ntt.

SaU o/Equi^ofrtdmptionby theriff under fi.fa.-.pitadmg^DmurrerMioant ofparUu-Practic^Power ofcourt to rtfutt re<LptionunZeertam aratmtancu upon the eomtruction of the llth claut, o/tAeChmeery Act, 7 WM. IV., eh. 2.—Evidence.
^

Hdd, by aU the court, that an equity of redemption of an esUte of
inheritance cannot be sold by the sherilT under a common law
process. "

''''I?''i''ili?/"
the court below having filled their bill to redeem set-ting forth in a schedule the names of certain parties who had Dur-chased portions of the mortgaged premises, and ehargina themtaiih

notice of the defect in the title, but Sone of ^hom wewC^e ZtTe,nor was any reason assigned for not including them as parties to

iJV.'ti i.°" K?V'"'
•^'^"'"'*"*' P"* •«» » JS*"""! demurrer ?orwa5ot parties, which upon argument before the Vice-chancellor was

nltw^'Sr*! f..*'°"?V'**"'5
prayer of the bill was in the alter-

;S;.Vl-. .--."'^-•..^"'f'i
^^ ""' "^ '•"»" altematires thep._jn,.B„ „^,^ cniiucu wiuiout thoge parties oeinc present Mtld

on appeal, that if for any part of the relief prayed ofherpitieTaS
necessary to be brought before the court, a demurrer to the wh'S

2 VOL. I.



10 ERROR AND APPEAL REPORTS.

1846. '''11 "'11 1'ol^ • *"^ •'^ ^l"® defendant had subsequently to the order

overruling the demurrer put in his answer, held, that he was too

late in making an appeal from that order, and the appear from the

order overruling the demurrer was dismissed without costs.

Per Robinson, C. J., and McLean, J.—The Court of Chancery, under

the 11th section of the Chancery Act may, under certain circum-

stances, refuse redemption, notwithstanding twenty years have not

elapsed since the mortgagor went out of possession.

Per Macaulay aud Smith, Ex C.—Thot the court has not, under this

section, power to refuse redemption, where by the law of England

the party would be entitled to redeem, but has only » disoretioa of

imposing terms diflFerent from those that would be imposed accord-

ing to the strict rules in England.

One of the several defendants having deposed to a fact, which, if proved

by proper testimony, would have tended to defeat the suit as against

him as well as against his co-defendants, quasre, whether his evi-

dence is admisdiblt on behalf of his co-'iefendants ? (a)

By the pleadings in this cause, it appeared that in

November, 1840, the respondents filed their original

bill against William Simpson, stating to the effect, that

their father, Thomas Smyth, deceased, was seised in fee

of lots Nos. 1 & 2 in the fourth concession of Elmsley,

and that in December, 1810, he had mortgaged the

premises to one Joseph Sewall for £233 lis. 3d., pay-

stucmtnt. ^\q 3j.d of August, 1811, which was not paid at the time

limited ; that Thomas Smyth, in Decembef, 1839, duly

made his will, and devised the premises to the respon-

dents, subject to a life interest of his widow, which had

since determined, and that Thomas Smyth died withoT'.t

revoking said will ; the bill further stated that the inter-

est of Sewall had become vested in William Simpson,

to whom applications had been made to redeem, and

prayed an account, &c.

To this bill Simpson filed a plea setting forth that

(a) Abel R. Ward had been examined as a witness for thedefendants

id the court below, and stated that previous to the transfer from Chas-
Jones to himself, Hicock had asked Terence Smyth in presence of

Ward, *'ifMs father had Aoy intention to purchase, and Terence Smyth
said his father had no such intention ; that he had removed the irons

horn the old saw-mill, and had abandoned the place ; and that he
(Terence Smyth) Was very glad it was going to fall into my hands."

This etidenoe had been objected to in the court below, and was read
dis bent esie.

The objeoiioA, on the part of the respondents, was again made on
the AjmMJ. The eenrt appeared to sustain the objection, and directed

it to be TttA de bene esse, but no notice is taken of it in the judg-
ments.

I
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1846.

KBROB AND APPEAL REPORTS.

S^wall by a deed poll assigned the premises to Charles
Jones, m 1825; that Sewall in Trinity Term, 59 Geo.

^.^'-r'f*^''^"^
judgment against Thomas Smyth for

^467 2s. 6d. debt, and ^13 13s. costs, and sued out awnt against goods, which was returned nulla horn, and
subsequently sued out /./a. against lands directed to the
sheriff of the Johnston District, under which the sheriffm 1825 exposed the interest of Thomas Smyth in the
premises for sale, ani that the said Jones then bought
the same for £105, and by deed-poll dated the 27th of
August, 1825, the sheriff conveyed to Jones all Thomas
Smtth s interest

; that Jones by deed-poU of 80th July,
1827, for £600 conveyed to Trueman 'icooh and
James Simpson as tenants in common, the former two-
thirds, the latter one-third; that Hicock conveyed to
James Simpson two undivided sixths of the premises by
two several conveyances of the Slst of January, and the
11th of April, 1831 : that fficock on the 2nd of May

third part of the premises
; (a) that James Simpson and

tVard, on the 2l8t of February, 1832, conveyed the
premises m question to William Simpson for £5000 and
submitted that the respondents had not any title to the
premises or right to redeem.

On the 30th of July, 1841, this plea was argued before
the Vice-chancellor, and overruled with costs. Subse-
quently, and in the month of April, 1842, William
Simpson put in his answer, and thereby, after admitting
the seisen in fee of Thomas Smyth, the mortgage to
Sewall, and the death and will of Thomas Smyth asm the bill; the answer set forth the judgment obtained
by Sewall against Smith, the writ of fi.fa. against lands,
and the sale thereunder of the premises in question to
t7bnc«, as in the plea mentioned ; and relied upon the
sheriff's deed as a good conveyance of the mortffairor'i
equity of redemption

; also, that Thomas Smfth^hsid

fo/^^a^d.^*^'""""""
it"iippewed that Hioook only he).] » trwtw

11
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1846.

ERROR AND APPEAL REPORTS.

relinquished the possession of the premises in question,

at the time of such sale, without any steps having been
taken to eject him therefrom, and having also withdrawn,
not only his personal property, but also the fixtures of
the saw mill then erected thereon ; and that the price

paid upon that sale was then the full value of the
property.

The answer next deduced the title from CharletJonet
to William Simpaon^ exactly as in the plea, and stated

besides, an indenture of the 5th day of June, 1884,
between William /Simpson and Abel R. Ward, by which
a partition was made of the property in question, and
the two-thirds of Simpson as well as the one-third of
Ward, were described by metes and bounds. Simpson
having stated in his answer the various conveyances set

forth in the plea, relied not only upon the legal effect of
those deeds, but also upon the constructive assent of

suteiMBt. Thomas Smyth, as well as of the respondents, to such
sales. The answer stated, that subsequently to the
sheriff's sale, Charles Jones was willing that Thomas
Smyth should redeem the property, which was commu-
nicated to Thomas Smyth and the respondents, who for
a considerable period endeavoured to raise the funds
necessary to redeem, and had also offered the property
for Eale to various persons, and that Jones had refused
to sell to any person else, until an offer had been made
to Smyth to redeem, (a) That after the terms of the
sale to Abel B. Ward had been settled, 7}rueman Hicoch,
whom he had requested to become his security for the
purcha-o money, declined {Simpson had been informed)
to do so, unless assured that Thomas Smyth had relin-
quished all hope of purchasing, and only assented upon
the assurance of Terence Smyth, one of the respondents,
that his father, the said Thomas Smyth, was unable to
redeem or sell, and assented to the sale to Ward. The

(a) By the evidenoe it was shown that Jones had dven Thomas
Sm-^u. one month to pay the amount, and that at or soon after the expi-
ration thereof, the sole to Ward was completed.

^



EKROB AND AttEiL BBPOBTS.

«n.wer further stated, that Ward had token pos.e»sion
of the properly m question upon his purchase from

ttT'fr '
" ""^ ""•'''""^ '" >« P»«»«=i«.. o"

that of his assigns, up to the time of filing the bill Th«t

the":?-'? "^.T™"'
"" -PonOe^s lad residedt'

Smuth until his death; and that they had seen th.
extensive and cosily improvements made hjS.*
mthout remonstranee. That T«-ence Smyth Tim™te to one Skay, then ahout to purchase apeShe property, that in his, Terenc. Smyti; opij.. ^'Jor any person else might purchase without fear oftZ,toturbed by his father, (a) Under the circumtan ef«»,^.»» relied on the llth clause of the 7.h Wm IVch 2 The answer disclosed that a considerable por ionof the property m question had been set apart bv beproper authority for the use of the Eideau clal anda schedule annexed contained the names of all Z.persons to whom William Simpson had soM anv

°
„•

of *e premises a, village lotsfand the a werXZ """"'
that her Majesly's Altorney.General,and the varCrsTbpurchasers, ought to have been parlies- thlvmZZ
respondent,, in the month of December 1842 '.!

oants thereto. And m such amended bill, after 8tatin<rthe various conveyances set fnr^i, ;« *k
stating

of the property sought to be redeemed, to ce tabP^^^^^l^-hose^^ -;ain

(a) The letter he're referred to ^as in the foliowioT^;;;^

"Dear SiE.-Yours of th«
"^?^'°'^^"". ^O^* May, 1832.

reply beg to"ob«ervr h^ stpl-rtS *'' .^"'^J^^'^-cd. and in
upon the lejralifynf the-h-r=ff'f J i '® *" Smyth's Falls, dep-nds
of redemptiSrateeableio L lat1;fTit'"/'^^^^ ""^ fath^rVH^S
gages

;
but my opinion is, tha? you or anv^o?hl'""'

"'^"'^ '° """'t-
wuhout any fear of being disturSV/yteSeSr^^^^^^^

" T. Smith."

18
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14 BRKOR AND APPEAL REPORTS.

1S46. annexed. And that Abel E. Ward had also ipade
varioua sales, but that they were unable to discover the
names of such purchasers ; and the bill also charged
notice to each of the sub-purchasers of the claims set up
by the respondents, and prayed " that defendants wight
answer, and that an account might be taken of what
remained due for principal and interest on the said mort-
gage, and of the rents and profits of the said mortgaged
premises, received by defendants and others, the pur-
chasers of any of the said village lots so conveyed as
aforesaid, or any other person or persons by their order
or for their use, or which without their wilful default or
neglect might have been received ; and that upon pay-
ment of what, (if any thing,) should appear to be due for
principal and interest on the said mortgage, after deduct-
ing the said rents and profits, plaintiffs might be admitted
to redeem the said premises, and that the same might be
re-conveyed to plaintiffs and their heirs, and that any sur-

st^teaynt plus of the said rents and profits above what should
appear to be due for principal and interest on the said
mortgage, might be re-paid to plaintiffs; or that an
account might be taken of the rents and profits of
the said mortgaged premises received by defendants, or
any other persons or person, by their order or for their
use, or which, without their wilful default, might have
been received

; and that upon payment of a proportion-
ate part of what (if any thing) should appear to be due
for principal and interest on the said mortgage, after
deducting the said rents and profits, plaintiffs might be
admitted to redeem so much of the said mortgaged
premises as defendants are interested in, and that the
same might be re-conveyed to the plaintiffs, and that any
surplus of the said rents and profits above the said pro-

'

portionate part, might be re-paid to plaintiffs without
prejudice to their proceeding against the other purchasers
of the said village lots, for the rec'-'nption of the same

;

or, that upon payment of what (if any thing) should
appear to be due for nrincinal and intoroaf o" th—-J

mortgage, after deducting the said last mentioned rents
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BKBOa AND APPEAL BBPOSM.

•nd pnttn, plaintift be admitted to redeem tk. ..h
P«., of the e«d mortgaged premise, whereb defendZare interested, and that the same ir,i»l,t

.""' °"™''"««

to plaintiffs; and that any sr^nhe ..°
""'™"'"'

profits ahove .hat ahonld^*X™ "rt"^and interest on the spM morteaae mi»ht k!
"^ •?

P.«n.irs, and that the said rS.rfandYX;
n..ght pay the plaintiffs the value of the ro^df'oTthfs..d mortgaged premises, and a compensafon for h^rents and profits thereof, not aeoonnted forror the ™rehaae moneys or money received in resne« .f t ^:
interest from the times or time ofreSw th

'
""'

theoptionofplaintiffsjor.that^prptZf^uorri

shonld appear to be due for principal and in erest on thisaKl mortgage, after dedncting the rent, and S"J
m7r"

«"'°"''«°«"* P'«™«. received by Te IdWaiu,m &«;,„„ and AM B. Ward, „r .„/„r, !"
sons or person, by their order, or for heir uLTr 'vTwuhont their wilfd defanit might have beTnrL .

'"^
Plamtiffs might be admitted to fedee^ „„h

""
oT^^

^naAbelM. Ward continue interested in and t»,/r

TJcintrTr' " ^^^''''<^'''^^^^^;
surplus or the said last ment oned rents an,) «,J.
above what should appear to he dueC plcii !i

rr;i?-dt-
"°"'^"^'' »'«'" --"^S'ctilts by the said (SiTOMra and 4}rfn nr.,j. f',

the said TO«,« 54«„ 3„dTw * Sl„?"ut
""'

to the plaintiffs the value of th7ifsi^el^f' P»J
".ortgaged premises, and a eompensation for T '^

and profits thereof, not accounted fo^.he t^ehmoneys or money received in respc" thereof t^interest from the times or time of receivin.T. ' '
.be option of plaintiffs,and fortZ^Z^ '°™' "

To the bill soamonded the anpellant Willi-a f>i^
in the month of March ]S4q ™. •

, """?«'»i

-w.-tofparties:i^^To::s:s^:n::

35



16 ERROR AND APPEAL REPORTS.

the several sub-purchasers named in the schedule to the

amended bill were necessary parties ; which demurrer

the Vice-Chancellor onthe 11th ofJuly, 1843, overruled.

After the demurrer of William Simpson had been over-

ruled, the appellants Simpson, Ward, and 0-lass, put in

their several answers, and Lake, Boyce and Collins

answered jointly, in which they respectively set up the

defences relied upon in the pk ^ demurrer of Simpson,

as also the equitable grounds rt-md upon in Simpson's

answer to the original bill.

Evidence was taken, the important parts of which are

noticed in the judgment of the court.

[The seisin of Thomas Smyth, the mortgage to Sewall,

the sherifi" 's sale in 1825, and intermediate conveyances,

the possession of Ward and those claiming under him,

from the sale by Jones to him in 1826, and also the

sutement. extonsivc improvements made upon the premises, were
either admitted or clearly proved.]

The cause came on to be heard on the 4th of June,

1845, when his Honour the Vice-Chancellor made the

following decree

:

" His Honour doth order and decree, that it be referred

to the master of this court to take an account of what is

due to the plaintiffs on the mortgage security in the plead-

ings mentioned, and to compute interest thereupon ; and
it is further ordered, that it be referred to the master to

take an account of the present value of the improvements
made by the defendants on such of the mortgaged lands

as are in their possession, or as are claimed by the said

defendants ; and it is ordered, that it be referred to the

master to set an occupation ground-rent on such of

the mortgaged lands as are claimed by the said defen-

dants during such time as the same have been beneficially

occupied by tbem, or their tenant?, since the execution

of the said mortgage, and to calculate the amount thereof
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and an occupation ground-r«..t on such of the aaid
mortgaged lands as ]»ave been sold during such time
as the same were beneficially occupied by the defendants
or theu. tenants after the creation of the mortgage andbefore the sale thereof, and to calculate the ainount
hereof; and.t .s further ordered, that it be referred tohe master to take an account of such of the mortgaged

lands as have been sold, and of the terms on which thesame were sold and of the moneys received by the defen!
dantsoranyofthem.or by any person or person bytheir order or for their use, on account of such sales

afd th! J""V'"V'' ""^^^^^ "°-^ '-^ -merest,and the aforesaid value of the improvements be seagainst the amount of the said ground rent, and of thesaid purchase moneys received by the said defendantsand the interest thereof, and that a balance be struckand that the party from whom such balance shal p^^^^^^^^^to be due, do pay the same to the other party • and L

thereof it is ordered, that the said defendants do con-

iXm uTr^f
^'

"": "^°^*^^«^^ ^-^^ - are veld
n a e sul h ?

P^^'^^f̂ ^ " '^'^ ^^^» ^mt
;
and

r^uir.^^a^
aetendants do ass sn to tho

value of his own i-.r-
^ aetendant receive the

VOL. I.

17



18

1046.

M

SUtonMnt

ERROR AND APPEAL REPORTS.

the aforesaid purchase moneys as he has received, with

interest thereon; and in taking the accounts herehyrefer-

red to the master, he is tomake to the parties all just allow-

ances ; and for the better taking of thesame, the partiesare

to produce before, and leave with the master upon oath all

deeds, books, papers and writings in their custody or

power relating thereto, and may be examined upon inter-

rogatories as the master shall direct ; for which purpose,

and for the examination of witnesses in the taking of the

said accounts, if necessary, a commission or commissions

may issue into the country, directed to proper commis-

sioners ; or such examination may be had before an

examiner or examiners of this court in the country, as

the master shrll direct ; and his honour doth reserve

the consideration of costs, and of further directions, until

after the master shall have made his report.''

From this decree, and the several orders overruling

the plea and demurrer of William Simpson, the defen-

' dants (in the court below) now appealed ; and on the

appeal coming on for argument,

Mr. Sherwood, Q. , Mr. Sullivan and Mr. Blake,

appeared as counsel for the appellants Simpson and Ward;

and with reference to the order overruling the plea, stated

briefly the possession of T^omaa Smyth, the father of

the respondents, the mortgage and bond to Mr. Sewall,

and subsequent judgment and execution against lands,

under which the sheriff had seized the lands now sought

to be redeemed, and sale to Jones. Jones claiming the

fee, sells, and after various mesne assignments the estate

vests in the appellants. The Smyths having filed their

bill to redeem, Simpson pleaded these matters in bar

;

and the question that arises is, could the sheriff sell

Smyth's equity of redemption under a writ offieri facias

issued against lands ? and secondly, if the equity of

redemption were saleable under that writ, has the sale of

the land conveyed it ?

First, is the equity of redemption saleable under this

I
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writ ? If it be not, it must be on the ground eith«r (first) 1846.
that equitable interests cannot be sold under a common ^-^*^-'

law process, or (secondly) that the words of the statute "T^
(6 Geo. II., ch. 7) are not comprehensive enough to

'''"

embrace such estates.

Now, as to equitable interests not being saleable under
common law process. At common law, two writs only
were known for the recovery of debts; the fierifaeiat,
against goods, and the levarifaeiat, against corn grow-
ing, &c. (a) The only remedies against lands known at
the present day, we owe to express enactments ; and the
first statute which subjected lands to Judgment, is that
of Westminister, 2nd., (b) which allows the plaintiff to
have either a writ of fierifacias directed to the sheriff,

"or that the sheriff shall deliver to him all the chattels
of the debtor (saving only his oxen and beasts of his
plough) and the one-ha\f of his lands, until the debt be
levied upon a reasonable price or extent ;" but it is

observable in the first place, that land is the only word
used in the Statute of Westminister, '' Mediatatem
Terra," and thereforeno argument can be fairly deducible
from the construction of that statute; and, secondly,
that uses and trusts were unknown at the time the Statute
of Westminister was passed, and but little understood at
the date of the Statute of Treasons ; for if uses had been
then known, it is evident the clergy would have taken
advantage of them in their memorable struggles for
aggrandisement, but we find that the Statute " De
Beligioses " takes >o notice of them, though passed to
prevent alienations in mortmain, and indeed although
uses were in all probability devised by the clergy in
order to defeat the Statute De Beligoses, still they did
not become of frequent occurrence till the contest between
the houses of York and Lancaster, in the reign of
Richard II., obliged men to devise some mode to pre-
vent the frequent forfeitures that were then made; and

AfgUMBi

(?^ ?J5^™- Harbufs oase, Co. 11 b, 12 f,.

{*) 18 Ed. 1 ch. 18.
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honco Lord Bacon assigns that reign as the period of
the introduction of uses, (a) Therefore it is evident that
neither the Statute of Westminster, which was passed
before uses weio known, nor the Statute of Treasons,
which was enacted before they became a common mode
of conveyance, couhl be construed to include any thing
save /and at common law. But when conveyances to
uses became of more common occurrence, although mere
creatures of equity, (for we know that John Waltham,
Chancellor to Richard II., devised the subpoena return!
able m Chancery only) still we find some general and
inany special acts of parliament in this reign enactine
forfeiture of lands held to uses; (i) and subsequently;
the statutes 1 R. IIL, and 9 H. VII., ch. 15, make landl
liable to execution issued against the cestui queme ; there-
fore the doctrine that equitable interests cannot be
made the subject of sale under u common law process, is
not founded m law

; for although the Statute of West
minster, 2nd, which relaxed the common law in favour of
creditors, and gave a remedy against land, did not extend
to uses, still uses were then unknown; and when known
we find the legislature subjecting them to common law
proce,,. But when the statute of Henry VIII. abolished
uses, and trusts sprang into existence, (the mere crea
tures of, and cognisable only in courts of equity,) do we
find the legislature regarding the sale of equitable inter-
ests by common law process as incompatible ? On thp
contrary, the Statute of Frauds was passed for the
express purpose of subjecting those equitable interests to
this process. Now when we examine the words of this
statute, we find several points worthy of observation •

and first, we find nothing in the statute having any refer
ence to chattel interests in land ; the word « land "

is
said, hj Shepherd in his Touchstone, (p. 92,) to mean"frank tenement" at least; and further, at page 88and Cro. Car. 293, where "he having freehold and inte -l
est for years, devise all his lands," freehold only win

A

(a) Bnc. Uses, p. I'l. (A) 21 R. 2 C.
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pass, and the words " tenements and hereditaments "
inthat connexion cannot refer to a term of years Anj

a new species of pronertv thTf uV ^" W^'^d to

liable to the claC of .' .•? ^ ^"' *^™« ''"^^'^'^

-h new ipf:ro\z;t^^^^^^^^ ^^^'^^^^ *^

execution already in use r2llfi/'^T* ""'''' '^

words enough toaudifwiT
^°^ '" the subsequent

sheriff iroly au£L*t'T"^ T'^'^'^
'' ^^ ^^^

the trustee is -r.^^^^^^^^^^^^^
"}' '"'^ ^"^^'^^^^^ ^^en

21

1846.

legUWe can „„Ij, have ", LL , ?? """ "">

.i«.ple trust, boo.„,e where 1 .1'° °'"* =««« "f

»ome other pereon as «lTL the
'

!
'" '^™' "'

execution iled, upon ZlV ^T" °«"°" "<">»

could thelegUlatXrlChSf,'" <" j-tioe

of such trust Jand. ,lL. i ,

'° ''°'"'" » """ety

«.<«• ,„, J;°;:S »'"?''» '"'^^-t »f the other

recovered hv the olW,. , •
^' "''"''' "'ght be

rtat this «1h trretasl :i'r,'™'
'°-°'">"'"' And

»n a mortgage ree°l.T"y°f"''«'»P«<>"
have been fntendeVStr,"; ""• '°'''"' °<"-M »»'

oluJod in the 10th sect Tf""'° ''"'' ''«'""-

»eeas almostdemonstrrtld bv .
^"""'^ "' ^™°-''-

1 * 2 Victoria, "h no ?b
^ r'°' ^"S'""" statute

porated in the 'w^;,"vi'seJ;:':f
" "''°'' »'' '--

W and are certainl/a
™

y^fj !
~"" """^ «' ««•.

y^l^Wjnde^enonghto comprehend
fa) 5 Bing. fj. c. 366.

•
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184ft. the equity of reui mption. Yet it ih not included in the

11th section, becauso the i^rit of elegit, directing the

d*?*** to be made from the proi^ ^, not from the sale of

th*) land, is inapplicable to that nort of interest ; and

therefore the ISth section makes provision that the judg-

ment shall be a charge upon the equity of redemption,

(a) Now when we seek to test these conclusions by the

decisions which have been come to on the statute, we
. shall find the first position borne out by various decisions,

although it is respectfully submitted, that the grounds

upon which those decisions have been placed, cannot be

considered as the true ground upon which they ought to

rest. And upon the second point, although we find no

direct decision to warrant that conclusion, still we are

not without ample authority from the text writers to con-

firm our judgment ; but here, too, we find those state-

ments founded on vogue general views of the subject,

and not upon those clear principles of reason which, in

AivuMut. a matter of such vital practical importance, one would be

warranted in expecting. Lyrter v. Dolland, (b) Scott v.

Scholey, (c) are the cases relied upon by the other

side, but both cases seem to be decided upon grounds
peculiar to truita of chattels ; and in neither was the

decision rested upon this—that equitable interests could

not be sold under common law process. Then as the

text writers on the second point, namely, the power of

the sheriff under a writ of
fi. fa. to sell the equity of

redemption upon a mortgage in fee, {d) while fluty

deny the existence of such ', power, do yet, a? is

humbly submitted, rest such denial upon most t . uh-

factory grounds. But Saunders on Uses and Trusts (e)

seems to place the matter on the proper footing. And
the view contended for by the appellants seems to be

i'y borne out and elucidated by the judgment in

.
I>i L i. TIdl v. G-reenhill. (/) Thus we arc

(b\ 1 Vea. Jun. 431.in) ; b-.g. 398.

A i "£:it. 467.

id) 2 ,|ug. V. & p. 893, 10th ed.; 1 Sug. V. & P. 541, <Hh od.:
Powell on Mortgages, 254 a, 260 a.

(e) ^th ed. vol. i, page 275. (/ ) 4 B. & Al. 687.
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led to conclude that an equity of redoraption on
a mortgage in foe cannot be extended under tli- statute
of frauds, und wo do bo not on vague and uncertain
grounds, but on sound principles of reasoning ; not on
the general assertion that the statute is not comprehen-
sive enough to include such interests, because no doubt
urncr tho irorl hereditament such interest will pass; (a)
but on t^o ground that, although the words are sufficient
to comprehend it, yet from the very nature of the
interest, and of the writ of elegit, it cannot have been
the intention of the legislature to subject it to extent;
and this view will fully explain the language of the
Vice-chancellor in Forth v. Norfolk, (b) cited by
Mr Powell in support of his argument. Now if the
end proposed by the 5 Geo. II. be the one aimed at

./ / , . ^\ "•' ""*^ '^ *^« "^«^^« of attaining
that end be the same in each, it is admitted that
the reasons already adduced will go far to shew that
the equity of redemption cannot be eold under the pro-
visions of the former. But if the end proposed in Lh
be different: if the means pointed out for the attain-
ment of that end be materially different, and if the
language of those acts be remarkably dissimilar, then it
13 submitted that those arguments, which prove that the
equity of redemption cannot be extended under the
feta ute of Frauds, cannot with any shadow of justice be
applied to the 5th Geo. II. The preamble to this ac
sets forth that "His Majesty's subjects trading to the
British plantations in America, had lain under great
difficulties for want of more easy methods of proving
recovering and levying debts due to them than were then
used m some of the said plantations'; and, that it would
tend very much to the retrieving of the credit formerly
given by the trading subject of Great Britain, to the
natives and inhabitants of the said plantations, and to the
advancing of the trade of the kingdom thither, if such in-
conveniences were remedied." A r.A *\. ..- i

, „„^ tnauwiig Clauses

Artoaiant

(a) 1 Powell on Mort. 202 and notes.
(*) 4 Mad. 608.
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1846. Shew that the object of this statute was, first, to make
a species of property theretofore not liable to sale
subject to be sold for the satisfaction of nmple cdntract
debts; which was altogether different from the end pro-
posed by the 29th Chas. 11. ; and secondly, such end is
attained, not as in that act, by means of the writ of
execution before then in use, but hj subjecting them to
sale under Ji. fa., by which they could not before have
been affected. Now let ua first enquire if trust estates
ot any description are rendered liable under 5 Geo II
and that trust estates are included is too plain for argu'
ment. Consider the object of the statute. If trust
estates are not included under 5 Geo. II., then even the
reniedies furnished by the 29 Chas. II. are abridged • but
such a notion is most effectually exploded by the reason-
ing m Oardiner v. aardiner. (a) If, then, trust estates
are rendered saleable under 5 Geo. II., and it seems
impossible to contend against that, by what rule of con-

Ancument. struction It may be asked shall an equity of redemption
be excluded ? The words of the act include it. It fallsm with the object and intentions of the legislature-
It IS m no respect a violation of any principle of law

.'

and the words of the act are "the houses, lands, negroes
and other hereditaments, belonging to any person in-
debted; It does not speak of a person being semd in
trmtforthepenonindebted, as in the Statute of Frauds

IJ)''\
^'':^\^"' '^"^'^ '^ redemption is excluded.'And lastly, the king and the subject are placed on thesame footing by the statute of Geo. II. Now equitable

interests and eqmties of redemption, were always held tobe sa eable under an extent at the suit of the Crown. (^)And the decisions which have been come to on the annu-ty act, would seem to furnish a strong analogy for holding that the legislature is not to be feld as'LtLtg,'
but rather as including equitable interests. (.) The Ian •

gj;age^_too^_of^^
III., ch. 35, is lery strong

;

(a) 4 U. C. Q. B. 520.

'

=

'I
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1846.the Crown saleable. The words are, "The right tit eand «terest of any debtor in any W,, tenem^^S
to ef'"""'*'"*^

be sold." And thes^ have been held

argued that this construction will, by implication, make

theX tt''*'"*'°"
'"^ *'^ ^*^ - ^« --ted prior to

was beJrr; ;\T""u"«
*'** '"*° ^^e*^ *«»«*' which

Itl unt ^ ''
'''*^°"' '"P^««« ^°^d« to tha effect.

twe n renr"^
*' P'"'' *° P^^'^' °"' ^^^^ ^iff-^nce be-tween rendering property liable in the lifetime of the

t^^\ '""^/'J^^'^^-S it a««ets after his decease becau t IS admitted that all which is rendered liab e inh« hfe-time IS made assets after his decease ; but it maybe answered that the mutations on this subj ct in En«
"

afford
"° '* *': 'r *° *'^ ^"" - extensile,2-out affording ground for any such argument a thaturged against the construction contended for. Trus

estates were not formerly assets at all ; and we do not a

mlZ ^ K !n ""''' "°' ''''^-"^''^ ^' *» «t com^mon Jaw,) but legal assets.

Real estate was not at common law assets, in any wiseto satisfy simple contract debts ; but we find thatild'

sets and singular enough, not legal, but .g«W.; an

2 Vic. ch. 110, s. 13, charges it with a legal judgment
and gives the remedy. And surely an alteratfon bywhich an equity of redemption would be rendered sa'ea
able under a /./a., cannot be regarded as more vital than
the changes confessedly made by the act now under con-
sideration

;
by it, lands, which were only real assets to

be reached through the heir, and only for the satisfaction
of real securities, are made assets, legal assets in the
hands of an executor, and that, too, without providing for
the priority of real securities.

25

(a) 1 Saund. Uses, 277.

VOL. I



ERROR AND APPEAL REPORTS.

These considerations, supported as they are by En«.
lish authorities, would seem, it is submitted, to furnish
strong grounds for the opinion, that lands are not only
assets to be reached through a judgment against the
executors, but that they are assets in their hands, and
as such are under their controul, and saleable by them •

such at least would seem to be the result of Thommon
V. Chant, (a)

^

As to the order over-ruling the demurrer. The bill
having been filed by those entitled to the equity of re-
demption against some of those entitled to the lesal
estate, without any reason being assigned on the face ofthe record for tbs proceeding, a demurrer wa, put in

argued that a mortgagee, inasmuch as he becomes the
absolute owner at law, is, upon default made, entitled toencumber his estate as he may find convenient ; and thlt

Argument.
^^^ "mortgagor, when he comes into equity to redeemmus not only bring all such encumbrancers before th^
court, but must bring them at his own expense, because
al happened through his default, (h) As th genera
rule therefore, the application to redeem must bfmade
6i. the person entitled to the e^u^t^^ of redemptionXl
aga^nst all those entitled to the mort,a,e JoneyTnd
those ^n whom the legal estate has vested. And con

t^Ue'd S A ?/''
'""'"^ ""^^ ^^ fi'«^ ^y those n.

1 ill Jr :•

'"'''^"^' ^''""'y^ '3'^'' '^^^ Personsentxm to the ent,re equity, (c) That such is the gen'eral rul^, and that this bill departs from such rule, it wasassumed would not be denied, but it was surmised tlaan attempt would be made to support the pleadings upon

Jam. (i) Assuming the principle of Lord Cottenham's
decisions to apply at all, (which was denied,) it^1s-ve^tha^^he^iin^^,,^^^^^^

demu;ra le it J
{a) 1 Rubs. 640.

' — LZJz

If StTl'kS'&K^^ l'^ ?,r S
"««.v.2 ,,U. 237.

R. & M., 741. ' ^ *• * «. 423
; Osboura v. Pallows 1

^j J«0
Mare v. Malachy. 1 M. & C. 569; Walworth v. Holt. 4 M. & c.
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founded on one contract, and yet leaves the r.>hf« nf

matter i„ one prooeeding. i. affeo.,ri;: Z *
„ft:general object ., ,mted the whim of the re»»on^l ]

that without any reason assigned onCT^^T'^,
« a good ground of demurrer, (a) Now tl ...
eoutended .hat the decisions re£d utl'olS"?!any particular number of parlies is so greatts 'f it, ^

,
to warrant the court in sayins that ,u Tm'f.

'"

for avoiding multiplicity I^fiit" s' o" re'tttdTd'

wrs held to be necessary
; and in McUand v. slker (c\nfty-fonr creditors had been made parties Tf 1 Z ' '

no definite number has been fixed^ 'as L'^f^
TaH-t H "T""'

'^"'°"' °°«' ''« disregard of theestablished rules, the result is, that the ncoessitVofmalingall persons interested, parties, orthepSet;^
of omitting them, is i„ all cases a question ofeSn t

""""^
depending on the circumstances

; and conseqSwJ^ •
bill mus contain such reasons or grounds as wm mS»the court to depart from its rule, and dispense with Ih.

itTrTT'-*? ^°' '" '""' '•= l-ilnltf e

the 1^ r do not apply; .hoy are all based upo™the doctrine of representation, which has not and cannothave any application here. You cannot, on the docZeof representation, take an account or distribute a f"„,in the absence of any party interested.
{.)

But it is contended, that some relief may be .rantedm the absence of the parties having the legal interest in
portions of .he mor.g.ged e,.a.e,\ho h!ve not „brought before the court, and consequently the aeTZ
demmrer must be overruled. I. i,, however, obvil
that such argument. If sound in itself, docs not meet t^e

27

fS \ l'L^l«-
*""• '"•

(») 2 H.™, 630.

f;
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%

1846. objection, for by the bill in question, an attempt is made
to divide into several suits that which ought properly to

be determined by one. Now, it is submitted, such a
state of things can never be permitted, without some
reason for it being stated on the record. But the argu-
ment stated is not valid, for a demurrer for want of par-
ties is always general, and consequently must prevail,
though some part of the prayer might properly be
granted on the hearing. The rule in equity is, that the
defendant may always demur ore tenus, provided auch
demurrer it coextemive with that upon the record. Now,
a defendant who demurs generally upon the record for
want of equity, is always permitted to demur ore tenus
for want of parties. The conclusion is inevitable, that
a demurrer for want of parties is to the whole bill, (a)
The matter however is no longer depending on general
reasoning

; there is a recent decision directly in point, {b)

Therefore some part of the prayer, being confessedly
Aigimmt. wrong, and such as could not be granted in the absence

of several persons who had not been made parties, the
bill was clearly liable to general demurrer, and the order
overruling it must be reversed on this appeal.

Mr. ffagartt/, for the other appellants.

Mr.5am«on, Q.C., and Mr.Usten, for the respondents.
As to the order overruling the plea, the act of the 5th
Geo. II. contemplates two objects : first, to facilitate
tho proof; second, the recovery of debts.

The only means taken for the latter purpose are, first
to make lands assets for the payment of simple contract
debts; second, to subject them to the same process as
personal estate. Personal estate is left entirely as it was
The enquiry then always is in any given case, what is
your remedy against personal estate ? for whatever it be,
the same remedy you have against lands. Now th'e

(a) Pylo T. Price, 6 Ves. 779. (b) Lidbetter t. long, 4 M. &C., 286.
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remedies against personal estate are various, aorording
to the nature of the interest and the circumstances of the
case

;
if your interest in personal estate be legal, you

sell it under the;?. /a.; if equitable, you proceed by bUl
in equity; and if your estate be an equity of redemption,
you may either apply to redeem, or pray a sale subject
to the mortgage. The remedies against personal estate
therefore being vorious, according to the circumstances,
you must always, in determining what remedies you have
against lands, take the circumstances of the case into
consideration; for if you apply to lands one sort of
remedy or process, under circumstances which would
make it necessary to resort to another with respect to
personal estate, you do not observe the 5th Geo. II., but
you depart from it.

If personal property be mortgaged, and the condition
broken, the interest or equity of redemption of the mort-
gagor IS not saleable under legal execution; the remedy
of th? creditor is by bill in equity, either for a redemp-

'"^•"*•

tion of the mortgaged property, or for a sale subject to
the mortgage, Scott v. Scholey, (a) in which case the
security comprised both a term for years and moveables.
Now lands of inheritance mortgaged, after breach of the
condition, are in precisely the same situation as personal
property so circumstanced. You must apply the same
remedy to both. We have already seen what that is ; it
IS not a sale under afi.fa.

It may be said that. this is a circuitous remedy: the
answer is, that the legislature was content to place lands
on the same footing as personal estate ; it did not mean
to give a better remedy against lands than against goods.
It may also be said, that if this construction prevail, the
statute does not vary the remedy against an equitV of
redemption in lands of inheritance, for before the statute
It was the samA as «>!yi!n°f a =:—iS'- • • ^ -as „gdinoi; a aimuar interest in goods.

29

(a) 8 Eoat. 466.
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i846. Thi3 is true, but it surely cannot be argued, that because
he statute, where it finds the remedies different, makesthem the same, and where it finds them the same itmakes them different.

It is also said that a mortgagee of chattels may sell
after notice to the mortgagor ; this may be true ; and in
his case he is in the same situation as a mortgagee of
ands with a power of sale, which does not vary the na-
ture of the equity of redemption; the question is not
whether the mortgagee can sell, but whether the sheriff
can sell

;
he sells the interest of the mortgagor, which.not altered by the existence of a power of s'ale irthe

mortgagee
;

it is not pretended, that a mortgagee of aterm for years without a power of. sale can sell after
notice to the mortgagor.

mi""Tt ""^

'^^l?^^^""
of a term, is confessedly notAr^.„, made s^eable or subject to legal process by the act : of

which the principle is to assimilate lands to personalty.Now It would be absurd to say, that an equity of redemp-

Zl r V u
^"^^"^^^^'^ "^ore resembled personalty

than that which is personalty already, namely, an equity
of redemption of a term. It is true that the Statute of
Frauds subjects trusts of inheritance, and not trusts of
terms, to legal process, of which the reason is not very
obvious

;
but the same absurdity does not irise, because

It was not the object of the Statute of Frauds to make

li^llttatef"'''''^
''*'*'' ^"' *° ""'^^ ''*'^*'^^" '^***^«

draw the line between what is subject to legal and what is
subjecttoequitableprocess; and as it opfns the doorsome equitable estates, so it admits the whole. We mayadmit the premises for the sake of the argument, but we

Fraul « . f^"'''^*' '' '^^' '^^ Statute ofFrauds as a guide, and to admit that trusts of inheritance

I
"A

S

m

'1

I
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are saleable under a/. /a. jbutthis will not warrant th.sale of equities of redemption, either of g dsTr ,^^^^^^^^^underthe process; these interests being whoruno^^^^^^^^^^by the statute. In fact all the legislative prSrandth y are many, which have had for their object the assfmUa^n of equitable to legal estates, havVcautLuIexcepted from their operation equities of redemntion nconsequence of the immense incLenience whTcKi

u

ar«e from a contrary disposition. In thilpartrcScase, for mstance, on a sale of an equity of redemZnthe mortgage money would be part of the nZL'money, which it would be the duty of the shenffT
paid before he gave a deed ; for whichTurnl .

"'"

determine how much is due a dutv 1'^^ !.
' "'''''

it necessary for him to de^lde^Tof^m^n^^^^^^

Upon all these grounds it is submitted, that the sheriff'-sale m the present case did not divest tbl V .
"'»"""

nornas SmytH, but that it reltedt^^^^^^^
standing such sale, and devolved under his win .1 I
respondents, who have therefore th't^ rlW^^^^^m the present case, if it exist in any body

''^"°P*^°"

As to the order overruling the demurrpr • f i,. i

divide the lands JonmmMn^^ T"?"«'" ""^
and .he.eby „„.e redetpro^tA^b :\:d''d:r'the mortgagor of his nron^rf^ at

' *^epnve

«nd to eonfioe „„r attention to what I .tfl "'"'

ve.do.orthe..d::crrsxx^!

81

1846.
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aers selected -annot complain of being selected for this
purpose; they soffer no more than they would if all the
parties were before the court. No objection can be
made to the abstract right of the respondents to this
mode of relief. A mortgagee alienating part of the
rnortgaged property, receiving its value, and giving no
notice of the mortgage to the purchaser, cannot by this
wrongful act escape the liabilities of a mortgagee; and
a course which would be indisputably right in one case,
may be voluntarily adopted in another at the call of
circumstances different in their nature, but not less
imperative. At all events the vendors must be liable to
the redemption of the property retained, and to maV«
compensation for the property sold, the respondents
waiving all relief against the purchasers, and confirming
their titles. To two of the four alternatives (every one
of which supersedes all others) prayed by the bill, the
respondents are therefore clearly entitled ; and as the

Argn««t.
<lemurrer is general to the whole bill, and asserts that
they are entitled to no part of the relief thereby
prayed, it must be overruled. Lowe v. Morgan, (a) Smith
v.Snow, (b) Meuxy. MaUby, {c) Calverley v. Phelps, (d)
SutchmBon v. Towmend, {e) and an anonymous case
reported in Equity Cases Abridged, (/) were in addition
to the cases cited for the appellants, referred to.

The right to appeal from the order on the demurrer
IS waived by answering, entering into evidence, and pro-
ceeding to a hearing

; after which the demurrer could
not be allowed, as that would put the party who had so
acted out of court.

[The arguments of counsel as to the merits and the

(«) 1 Br. C. C. 368, Butler's note.
(c) 2 Swan 277.

{d) 6 Madd. 229, Story Eq. PI. p. 174
(e) 2 Keen 675.

(/) 2 Eq. Ca. Ab. 166 p. 7.

(b) 3 Madd. 10.
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4UU acres uci'm nf i„« i • r
*** redeem

.heir hi., .„ .hei:mr\~.- ^';\''-'
usual, el„t the monev n„,T '

^**"', "<'""« ("th, .,

ooDveyances become vmM ' Lr e ^ '''"'''

Uefendant.
'''*"'» *»io«»», the

".«le on the 8*I^ '1826'°"°^
""if'

""^ """
in .he pretnise, tocC', Jit TSt" 'V'^" «—

Of ,? f« r!' .
^^'' ^°'*'' *°<1 that upon a writotfi. fa. taken out in the 5th year of a««

ponawrit

that judgment, against the 1Jl ^ '
•^^- "P°"

.%^M, and „„ .be 26«.WVs^ ITl '^™'"
-le in the .sua, „.„,er, a„df:,U;l''cltw:C

»eal of offi°rwhLebv ?„
7'"'"''?''^ " ''^^'J """I" W»cc. Whereby ho conveyed to Charles Jcne, in

06

tlfi-'u ^^'' ^"'^ ''^ ^'^ "gJ»t> title
sheriff, by virtue

in the same
of the said writ of

»
and interest

execution

as

and

5
that the said Charles Jones, on the 30th

VOL. I.
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1846. July, 1867, in consideration of XSOO, to him paid by
Trutman Hicock and Jame$ Simpton, granted, bar-
gained, sold and released to them in fee, as tenants in
common, all his right in the said land, to hold in propor-
tion of two-thirds to Sicoek, and one-third to Jame$
Simpton; that, on the 2l8t January, 1881, ITieock, in
consideration of £500, transferred and assigned to Ja».
Stmpion, his right and interest in an undividad one-
sixth part of the land, in addition to the one-third
already held by James Simpson, thereby making them
tenants in common in fee of equal moieties : that Tho$.
Hicock, on the 11th of April, 1881, in consideration
of XIOOO, conveyed to James Simpson in fee another
undivided sixth part of the land, whereby James Simp-
son became seised of two-thirds of the whole estate,
fficock continuing seised of the other one-third ; that
on the 2nd of May, 1881, fficock, in consideration of
£1000, conveyed all his estate and interest in the 400

jttdgiMiit acres of land to AbelR. Ward in fee ; that o>: the 21st
February, 1882, James Simpson and Abel K. Ward,
then being seised of the whole estate as tenants in com'
mon, conveyed all their interest in the 400 acres of land
to William Simpson, the then sole defendant in the
suit, for £5000, to hold in fee simple; and the plea
concluded by denying that the plaintiflfs had any inter-
est in the estate.

This plea came on to be argued before his honour the
Vice-chancellor, on the 30th July, 1841, when it was
overruled with costs.

The defendant, on the 13th April, 1842, put in his
answer to the bill

; in which, among other things, he set
forth that the purchase made by him irom Hicock of the
whole estate in the premises, was for the benefit of him-
self and of Abel R. Ward, the latter having agreed to
hold one-third in common with him; that they after-
wards made a partition, and thus became possessed of
separate parts of the premises; that under the statute
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8 Geo. IV. oh. 1, for the construction of the Rideau
Canal, certain portions of tae land have been taken for
Uie use of the canal, and are become vested in her
Majesty; that the land having become desirable for the
site of a village, and believing himself to be seised ofan absolute and indefeasible title in fee simple under the
circumstances set forth in his answer, bo laid out a vil-
age plot thereon, and has from time to time sold and
leased village lots to persons, who have erected houses
and made other improvements,' and he specifies in a
schedule annexed to his answer the particulars of all
the sales and leases. He states further, that Abel R.Ward has made also many similar sales of lots from his
portion of the land, of which he {Simp.on) is unable to
give the particulars; and, after setting forth facts upon
which he relies as entith-ng him to hold his portion of
the land free from any equity of redemption on the partof the plaintiffs, he insists that the several persons whosenames are given by him, as having purchased or leased ,„, ,and improved portions of his part of the 400 acres
should be made defendants, and also AhelR. Warded
those claiming under him, and that her Majesty's Attor-
ney General should be made a party in respect of the
portions of the land set apart and held for the use of
the Rideau Canal, and now vested in her Majesty.

On the 24th of December, 1842, the respondents
amended their bill, making AbelR. Ward, Henry aia^B,
Patrick Tierney, William Brown, Arthur T. WardHenry Lake, Elijah TT. Boyce, and RufuB Collin, par'
ties. The amended bill sets forth the facts stated in the
answer respecting the partition between Waiiam Simp.«d AMR. Ward, by deed made on the 5th Junl
1834, and charges that Simpson had conveyed to per-
sons named in a schedule annexed the villa/re lots
therein specified, being parts of the 4U0 acres ; and that
Fare? had also disposed of other lot^, of which the
particulars were unknown to the respondents: that
Charle, Jones, T, Hicook, James Simpson, Abel R
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Ward, William Simpmi, and the Bcvoral purchaaers
from Wtlliam Simpson and Abel R. Ward, had notice
of the mortgage when they acquired their interest ; and
that William Simpton and Ward, and the several pur-
chasers from them, have been in possession of the mort-
gaged premises from the 5th June, 1884, and arc still in
possession.

The bill prays :—

Ist. An account of what is duo on the mort^ragc, and
of the rents and profits received by the appelfants and
othen the purchaaera of any of tho said village lots to
conveyed; and that tho respondents might be allowed
to redeem on paying the balance, if any bo found due
and prays a re-conveyance.

'

Or, 2ndly. Prays an account of rents and profits

Judgment.
'*'''''"'' ^^ ^PpellarAs, and that on payment of a pro-
portionate part of what may he due on the mortgage
after deducting such rents and profits, they may be
allowed to redeem so much of the premises as appellants
are mteresed in, and that the same may be re-conveyed
to them, and that any surplus of the rents and profits
may be re-paid to them, without prejudice to their pro-
ceeding against the other purchasers of the said village
lots, for the redemption of the same.

Or, 3rdly That if, on taking the last mentioned
account, anything shall hefounddue upon themortgaae,
he respondents may, on paying such balance, be allowed
to redeem such parts of the premises as the appellants
are interested m, and that the same may be rc-convcved
to them, or any surplus of the rents and profits paid to
them; and that W. Simpson and Ahel R. Ward may
pay to the respondents the value of the residue of
the mortgaged premises, and a compensation for th.
rents and profits thereof not accounted for, or tho
purchase moneys received in respect thereof, with

•IS
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interest from the timo. of receiving tho same, at the
option of tho respondents.

Ors 4thly That upon payment to Simp,on and Abel
R. Ward of any balance due ou the mortgage, after
deducting rents and profits received by them, the res-
pondents may be admitted to redeem such parts of tho
premises as those i^fo ^^ continue interested m,"and to
have the same re-convoyed-and any surplus of rents
and profits to be paid to the respondents ; and that theymay pay to respondents the value of the residue of the
mortgaged premises, and a compensation for the rr.-^*,
and profits not accounted for, or tho purchase moneys
received in respect thereof with interest, at the option of
the respondents; concluding with a prayer for general
relief.

ne schedule referred to in the bill contains the names •'u-gm.nt
ot twenty-nmo persons as purchasers (if I understood it
correctly) of village lots, some of them holding more than
one. Ten of these lots aro stated in it to have been
-conveyed-r whether tho purchase money may have
been paid on those, or tho whole or any part of the price
of those not conveyed, does not ajJlpear. Several lots
are stated as having been leased ; but for what periods
or on what terms, is not stated. Some are set down
merely as being occupied by difierent persons named-
others, as having houses built upon them. Two lots are'
set down as having been conveyed to trustees for a
Presbyterian church, and one to trustees for a Roman
Catholic church.

The appellant aiasB stands in the schedule as the
purchaser of a lot conveyed

; Tierney, of a lot sold butnot cenveyed
;
Brown, of two lots sold, but not con-veyeu

;
Arthur J. Ward, the same

; Lake, the same-
Boyee, as purchaser of one lot, not conveyed; CoHinB
the same. '

In all, sixty-two village lots aro mentioned as having

m
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been sold and conveyed, or sold and not conveyed, or
leased, or merely built upon, or occupied.

And among the purchasers who are not made parties,
are some who are stated in the schedule to have received
their conveyances, and some also of each of the other
descriptions. The bill contains no statement accounting
for the not making many of these persons parties, and
it does not appear why any of those who have been
made defendants in the amended bill should have been
made parties more than some of those who have been
omitted.

On the 25th March, 1843, WUliam Simpson put in a
demurrer to this amended bill, for want of par ties,which
being argued before his Honour the Vice-Chancellor,
on the 11th July, was over-ruled.

The defendants, Ahel B. Ward, W. Simpson, and
•
udgment. Qi^gg^ Severally answored the amended bill, and Lake,

Boyce, and Collins answered jointly.

On the 4th of June, 1845, after evidence had been
taken, the cause came on to be heard, when his Honour
the Vice-chancellor made a decree in substance as fol-
foUows

:
that an account be taken of the money due on

the mortgage, and of the present value of the improve-
ments made by the appellants on the lands in their pos-
session, or claimed by them ; that an occupation ground
rent be set on such lands by the master, for the time
they or their tenants have occupied, and also on the
lands sold, while they were so occupied before sale; that
an account be taken of the mortgaged lands sold, and of
the moneys received by the appellants on account of such
sales, and interest calculated thereon ; that the mort-
gage money and interest, and the value of the improve-
ments, be set against ihe ground rent and purchase
moneys received by the appellants, with interest, and
balance paid by one party to the other accordingly •

that the appellants shall convey to the respondents such
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Of the mortgaged lands as continue vested in thfem; 1846.

which they shall have made for the sale of any of the '"T'°
mortgaged lands remaining open and unperformed

; that
""^•

the mortgage money and interest shall be divided rate-ab^ among the appellants in proportion ; and that each
shall receive the value of his own improvements, after
deducting such ground rent as aforesaid in respect ofthe lands occupied by himself or his tenants, and ,uch
part, of the purchase moneys as he has received, with

aniT *^!?i''''!
*^' ^'^'°'^^°*^ '" *^« «^"«« below

appeal
;
and the orders of his Honour the Vice-Chancel-

lor^overruhng the plea and demurrer, are also appealed

The plea rests the defence upon the ground, thatwhat
ever interest the mortgagor Smith rLined after thj

'"""•"

mortgage was divested by the sheriff's sale unde the

fo'^del' ''Th'f-'^^^^^^^
'''' consequently nothing

lrtT:^. 'u
^ P°'"' '' inseparable from theme Its of the case, that it is impossible the respondents

could have a decree in their favour, if we shoSld beTfopinion that the equity of redemption passed by thesheriffs deed to Mr. Jones
; but when we ar asked toentertain the question upon an appeal agains theWChancellor's order overruling the plea, the first no.nt

appeal from that order. I apprehend he is not. If „case of his having promptly appealed from the o d ^overruling his plea, he might nevertheless have been com

t'h nit T/r 't" '""^ ^PP^^^ -"^<^ be dispose^'then It would have been contrary to reason to hold, thatby afterwards answering he had waived his appeal Buhe would not have found himnelf in that «itS I

89

^
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proceedings in the court appealed from were suspendedby the appe«^
'

'""^ ™^"^ ^'^'^ -^o the House of Lords
appc»nted a commutee to consider and report upon that

It appeared obvious to the committee, upon investigatemg the subject, that many great inconveniences must
tollow If the parties could not be restrained from pro-
eeeuing in the cause as a matter of course, notwithstand-mg the appeal

; and that, on the other hand, injustice
as well as inconvenience might follow, if all proceedings
jn the cause in the court below must be held to be absl
lutely suspended, so that no step could be taken underany circumstances or for any purpose.

Upon the report of the committee, the principle was
adopted, that an appeal should be considered as not tvinirup the party who has succeeded below from proceedinfr

aua. . f;V '^'"^^ ^' ^'^' *° *^« «PP«««ng party, if h^--.»... should desire to restrain proceedings, to apply Jr ha
purpose. And this seems to be the settled practice a
the present day. It seems also to be required (though
that was not contemplated at the time the rule was re.
solved upon) that the application should be made in the
nrst instance to the court below.

We must suppose then, here, that if Simpson had an.
pealed at once from the order overruling his plea, hewould not have been compelled to answer while the an-

'

peal was pending
; and by voluntarily answering, and

stating in his answer the same matter which he had madethe ground of his plea, he submitted, I think, to the order
overruhng his plea, and waived Jiis right of appeal from
^t. (a) If I am in error in this point, on which I am notso competent to judge as his Honour the Vice-Chancellor
the error would not be material so far as the plea is con!cerned

;
for it is equally my opinion that the plea wasproperly disposed of, and that the appeal agist Ihe

M
M

(a) Wood V. Milner, 1 Jao. & W.
Machado, 4 Russell, 660.

; The King of Spain v.
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order should on that ground also be dismissed. The
Vice-Chancellor, no doubt, was aware of the doctr'ne
constantly maintained in the common law courts in this
country, that an equity of redemption is not such an
interest as can be sold under a writ of fieri facias ; not
being the subject of execution upon legal process. And
if he had decided otherwise than he did, it would have
been such a departure from the maxim that "equity fol-
lows the law," as might have led to inconvenient conse-
quences, and indeed to great confusion. I take it to
have been determined in the Court of King's Bench
and well understood from an early period that the mort'
gagor of an estate, especially after the conveyance has
become absolute in law by his failure in performing the
condition, has no interest that can be taken and sold in
execution under a

fi. fa., either at the suit of the mort-
gagee or of any other person.

That certainly was taken to be a point established j„^ ,before I came to the bench, which is seventeen years
^

ago, and I believe I might even say, before I came to
the bar.

It was determined at a time when the decisions of the
court were not reported, and the grounds therefore upon
which the judges of that day came to the conclusion do
not appear. Whenever the point has come up of late
years, the law has been assumed to be as I have stated
and there has been little or no argument upon it.

'

I think it very probable that the question has never
before been so elaborately discussed in this country as
It has been before us on the present occasion, though I
do not suppose that any of those considerations which
must have been decisive of the question had escaped
attention hitherto. They must inevitably, I think, have
presented themselves.

We may take it for granted that the foundation of the
®
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1846. decision has been the principle so broadly laid down by
the Court of Common Pleas in England, in Pre^n vChn^ma, {a) " that an equity of redemption is nothing
at all m the eye of the law ;" though certainly in some
previous cases it had been considered so far at least of
value, that the release of such an equity had been held

be a sufficient consideration to support an assump-
sit.

(6) This is not inconsistent, however, with the
doctrine stated in Predion v. Chrutma,. Much must of
course depend upon the purpose for which, and the pro-
ceeding m which a court of law may be called upon to
recognise Its value. No doubt it is an interest, though
not a legal interest, and it may be of actual value, though
It may have no legal value. It is no argument to sfy
hat an equity of redemption may be devised, for an
equitable interest is as much devisable as a legal interest •

and we could not maintain that whatever interest migh^
pass by a devise could be seized under a common law.u.^e„t. execution, for that would be holding what no one would

debtor ZT f
'"' "'^^'y' *'^* ^^ '^'^'^ ^^^-"^

uncw!^ r?^'""*'"''*''*
for, may be sold as his

r ri/'/t'' ' "n'l^estionably he has an equitable

upon the judgment against Thoma, Smyth, a writ of>n/a.za* issued against his "lands and t nements '«

:"tt tt 'T't ^" ^^^ ™^'*^^^^^^was sold. If at the time these lands were the lands or'

upon them
;
or rather perhaps 1 should say, if he had alegal estate in them higher than a mere ch^tt I interestsuch egal estate could have been sold under t e wr

'

But It is admitted on all hands that his interest wl«

^T^'^-' foHf he had an interer^^^^^^^^^
kind remaining m him after the mortgage and after

Z

default It was nothing more than a rifht to purl !
remedy in a court of equity at some futfre aI^TZZa cour^ould ever be e^ablished in'this coun'^/t!e^

(a) 2 Wilson, 86.
'

f
*)

Well« V. Wc„,
1 Lev. .73 : Thorpe v. Thorpe. 2 Ld. Ray. 663.
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being no such court in fact at the time, ...d no certainty
that there ever would bo.

"^

Assuming that we are now ut liberty to go into this
as an open question, it has been contended that the cases
oi lister V. DoUand, (a) and of Scott v. Scholev et aldo not zn the nature of things apply, first, because the^were mortgages made of terms for years only, 'and no^
of a freehold estate, and therefore the equity of redemn-
tion in those cases could not be extended as trust estates
mider the 10th section of the Statute of Frauds, because
the trust estates which are by that statute made extend-
ible, are intended to be trust estates of freehold only
and not leasehold trust interests

; and secondly, because
the question m these cases in England came up on the
effect of an execution by elegit ; now it is quite obvious
that an equity of redemption could never be extended
upon an elegU

; fur the effect of that would be to to take
the estate out of the actual possession of the mortgagee
which would destroy the eiTect of his security, and would

"^"'
be quite inconsistent with the object of the mortgage
and the intention of the parties. No doubt that is so •

and that it may therefore be said with truth, that someof he grounds on which it has been held in England
that an equity of redemption in a term for years canno

fIT,'' r ^
*"^' '''''' "^^- the statute

ofTfL. -^^^I V^' ^1"^^*^°^ ^^«*J^«r «" equity
ot redemption m a freehold estate in Upper Canada canhe sold here not extended) under the effect of the Brt
lah Statute, 5 Geo. II., ch. 7. which allows real estatem the colonies to be sold in like mannerTs ^oolZl
chattels for the payment of debts. But it is nevTrthe-
ess quite impossible, I think, laying such grounds onone side, that a court of common lat in thl provLcecu^d have held consistently with those decision Tnd
CV^^,|;?.^^n.^J?.^f ^y t^-. and particularly bv^or<i£den..r.ugn; judgment ixi Scott y. Scholey,i\ilt

ia) 2 Br. C. 07498; S. C. 1 Ves. Jr. 431^

48
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(

1846. an equity of redemption in a freehold estate could be
sold in this country under a

fi. fa. The Statute of
Frauds in England, which allows trust estates to be
extended in execution, has been taken to be confined to
cases of naked trusts, where the whole beneficial inter-
est in the estate is in the ceittui que trust ; that is, to the
simple case of an estate held by A. B. in trust for C. D.;
and an equity of redemption, which is no trust created
by contract of parties, but a mere right to pursue a
remedy extended by the indulgence of a court of
equity, is held not to be a trust estate that can be at
all within the contemplation of that statute, and so not
an estate that can be seized aud extended under the 10th
clause. The only statutory provision then in the law of
England in force here, which has in terms subjected
equitable interests to common law process of execution
does clearly not apply to the case, and this is admitted •

and there is therefore not only the argument that an
Judgment authority to extend such an estate under that statute by

elegit, would not be an authority at any rate to sell it
under a. fierifacias; but there is the further argument
that the only enactment by which the law of Enc^and
has subjected trust estates in England to common law
executions of any kind at the suit of a subject, has
never been admitted to apply to an equity of redemp-
tion. And indeed the reasons why an equity of
redemption should not be liable to be sold under aJ fa
seem so strong as to be almost irresistible.

They cr. olearly brought under view in the argument
of the case of Scott v. Scheie^, and are strongly put by
the court as grounds of their decision. It is true, indeed
that It has been decided in England, and we have fol-
lowed the decision here, that the estate of the mortgagee
cannot be sold upon a

fi. fa., because in reality the
extent Df his interest is only to hold the estate till' he is
sa^sfied the debt, which in general is secored by a bondtaken at the same time

: and the effect of selling, as histhe only substantial interest which he really does hold
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would be to separate the securities, and place the estate
in the hands of one person, while the debt would remain
in another.

It does seem a singular state of the law, under which
an estate can exist, not subject to execution, as being
no legal property of any one ; not lirtble under an exe-
cution ogainst the mortgagor, because it is held not to
be his property in the eye of the law ; not under an exe-
cution against the mortgagee, because he is not really
and in substance the owner, but only in form, as a
means of compelling payment of a debt secured upon
it, which is his only valuable interest in the land. But
this only shews the more clearly, that it is in equity
alone that the remedy can be properly and conveniently
sought, with safety to the claims and interests of all

parties. A purchaser of an equity of redemption under
&fi.fa. attended as the right is with equities of a pecu-
liar kind, arising from circumstances which neither he j„d-neii
nor the sheriff can know, and over which the court of

" '"''

law issuing the process can have no control, would be in
a most unsatisfactory position ; and it would be highly
to the prejudice of the mortgagor, that his equitable
estate should be forced from him under a legal process,
at the price that a stranger might think it prudent to
give for it under such disadvantage. The judgment
creditor has his proper remedy in equity, for he is

admitted there to be in a position to redeem, by paying
oflF the incumbrance.

Of course, it was never reasonably to be assumed,
without argument, that the statute 5 Geo. IL, ch. t'
which I have already referred to, did place us in so
diiferent a position in regard to this question, that it
ought to lead to a contrary decision, respecting the right
to sell the equitable estate under an execution.

I have a distinct recollection of hearing it more than
once relied upon for that purpose ; but this court has

46
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upon the sale of equities of redemption under that
statute, which would all require to be considered and
carefully statH, and disposed of. I do not enter upon
these now, because I hold that upon a question of this
kind, we are bound by the state of the law as we find it
settled by former decisions ; and for the additional
reasons, that as regards the plea itself, I think any
appeal is waived

; and indeed in the view which I take
of the case upon the merits, the effect would be the same
whether I thought the equity of redemption was in this
case bound by the sale on the fi. fa., or not.

I will only add, therefore, that it is my present impres-
sion, after hearing an arj^ument which has thrown much
new light upon the question, and which probably indeed
has placed it in every light in which it is capable of
being placed, that the courts of law in this country
when that question was first presented to them, could
not, in the face of those principles of English law and
decisions of English courts, which were unquestionably

'""^''°'

bmding upon them, have held otherwise than they did
unless that 5 Geo. II., ch. 7, had the effect of pladnff
the subject upon such totally different ground, as to sub-
ject such an equitable interest in the colonies to legal
process in opposition to the principles established in
England. I am not yet convinced that our courts could
properly have ascribed such an effect to that statute
and at all events they have not done so, but have on the
contrary always held the sale of an equity of redemp
tion under afi.fa. as a wholly insignificant act, refusing
to recognise it as having any binding effect upon the
title. The question, though it has come up here in an
equitable suit, is a strictly legal question, looking at
the purpose for which it is entertained. If twenty or
thirty years ago, and after the first decision had been
made, the judges of this court had upon more mature
deliberation changed their opinion, they were no doubt
at liberty to overrule their first impression : but I con
sider it to have become the settled doctrine of Ae courts

47
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Of common law, consistently mainiained in this country
for a great number of years, that such a sale as wasmade ,„ th.s case transfers nothing. We cannot tellhow many cases may have occurred, in which mortgagors,
whose interests have been attempted to be bound byich
sales under execution, may have afterwards sold their
interest to purchasers for value-both parties relyingupon the known doctnnes often recognised and stated bythe court In questions of this kind, relating to rights

h ld?nT^'
-'^d especially real property, itI alway

catV Tf r°^^'"'
°' '^' ^°"^*« *° ^^^^^« to adjudged

cases If these seem to lead to inconvenient or even
'.

.?
/°°«fq"«°«es. as they have been sometimes

admitted to do, still it is considered right, for thetke

understo?' f f'' '^ *'^ «^°«-"^ ^— and

shall ^ «?
''

^r^"«
'' *° '^' ^^gi^J'^ture, if theyshall thmk fit to alter it, rather than to shake confidencem the state of the law, and produce uncertainty in thea«-,„e..deahng w,th and advising upon titles, by dep;rtiL apleasure from established decisions, and giving elecfrom time to time to the varying opinions'of dlffLenjudges upon the same points.

a>nerent

It would certainly seem strange here if whpn ti
Vice-chancellor has decided in accfrdan with th^c

''^

Tc tr"l°'^
^""^'^ Bench,iarefusngt: "

effect to a sale of an equity of redemption undei a^^
•

c mirr'" '^ '^^"^^' 'y *^« >^g- of the same

If it be thought desirable that recourse should be had
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by a creditor against this particular description of inter-
eat, otherwise than through a court of equity, it must be
left to the legislature, I think, to change what I regard
as being now the law of Upper Canada on this point;
but it seems to me that the matter would require to be
very well considered before any such change is ventured
upon.

The order overruling the demurrer put in by William
Simpton, is the next matter appealed from ; and, in
respect to this order also, I think the right of appeal
was waived by the defendant afterwards putting in an
answer

:
it seems to rest upon the same point of practice

in that respect as the plea. The cases of Wood v.

miner, and of the King of Spain v. Machado, are
in point. In the former, the court, in order to pre-
vent the party from being concluded by answering
entertained an appl- cation from him to extend the time
for answering

; and they made it a condition for his j
protection, that he should not be prejudiced by making

'"^"•°*"

the application, on the ground that it was a waiver of
his appeal against the demurrer.

If this defendant had been in a situation to insist on
his demurrer for want of parties, my doubt would have
been whether the mere circumstance that relief is

prayed for in one shape in the bill, by which the absent
parties cannot be affected in interest, would be an answer
to the objection. It is averred in the amended bill, that
all the purchasers under Simpson and Ward respect-
ively had notice of the state of the title. They are not
so numerous (so far as the facts appear in the first

answer to the amended bill) as to bring the case within
the reason of any decision, where inconvenience alone
may have been received as a ground for not bringing
into court all -who have so direct and clear an interest.
Nor could the neoeasity here be held to be dispeiised
with, upon the principle that those who are made defen-
dants can be looked upon as representing others who

'^
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'"'" '^ '""« ''PP°-^«*^ *« r«P'-«nt thorn
«u;p.„ or from the nature of the relative nituation of the oaT

reasons or nnpcdiments, on account of whioh fhl

thM no dccre» oouW properly be „,.d„, which TonH hWDsislent with tho relief prayed for JtuT.kt
.lee™„,tive, of the prayer Tthl bil h ,

" """

'onded that tho fo„r.!: Xrnati i,

'

,;„: ,1::;""

-aHoftheroHC':Vi:t\;^i:dX„re."°"'

J.^nt. bill, not noticing the evidence
2'T'\^''^^^^^^<^^^^d

in fact been .ale; beclThU ," ^:'!f f,-demurrer. And if it could be said w th k ,
*° '^'

tainty that a decree madeinstr..
^^'^^/'^^oJute cer-

fourth alternative, co:?d^:t:rct\Tb:rtr'f '1
lants; and moreover, that eustaininHhe If ^^
ahaK would not tend to unnecesZfititti! h"

"'

s.oning a multiplicity of suits, whenl S ' ^T'
made to answer • then if r.Ji i

^^^'^ ^«en

the respondents do in terms predudel. ^ ""^''^

seeking redemption hereafterT '^'''''^'^^^ from
• of other portiLs o'T^^^^r^^^^^^

indeed propose to take the purchase mn ^ "^^

upon sales of such parts as C T^ '''''''^

».^4 -• ;
P *^ Simpson and 7rfl)-/7 "^

redeem such portions of ^k
'^ '''^^ *«^ to

^atis,the,o:!^i.::;rt:ii::Trtr^
as lu oucn portions AJi +1, i. .

'" redeem
F "ons. AJl that can he said of this
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h *t . ?^ "'^^' ^'' ""' f^'"-^'"*«« '"O'^^y, if they 1846•should he decreed it, thoy can never afterwards beallowed to redeem the land; but what has boon in fac.one upon then, prayer would have to be shewn hereafterf they hould, as they mi^ht, attempt to redeem againsthese other purchasers.
^

They do not expressly relinquish their right, nor con-sent to forego .t in direct terms. And be ides therespondents by their bill desire relief in any of th 'fourways suggested
;
not agreeing to take one and waive theothers, but reserving the right of course to contend athe hearing for one mode of relief as well as for theother; and they would go down to the hearing, as wemust suppose, meaning to press most earnestly fir thatwhich would give them the fullest measure of relief; forthe first alternative if that can be got, if not, for thesecond, and so on. It is not the case nf „ J^^^ '

„the hearing of the cause, propo .o take a delee . .which shall save the interest of hU absent parties The
"""'

qaestiou upon the demurrer is, whccbera plaintiff can beallowed to go down to the hearing, and to take evidence
before the hearing, upon a bill which certainly does pray
redemption against a number of parties who are notmade defendants in the cause. Have they not annterest m being hca. d, for fear the court may, thoughhey need not, make a decree which may affect their
interest ? And though such decree might Lt In Lt b"suffered to affect them, on account of their not beingmade parties, yet the course of the court requires thafthey shall have before them all whose presence may benecessary for enabling the court to deal finally, Ztually, and justly, with all the interests involved The

wr V
'

r.;f """'Z '' "^'' '^'""^^ I «^Pr««« the opinionwith very httle confidence, from not being conversantm equity proceedings, could hardly be allowed to ay n
^ ,.„.,,, ^,niurrer, - vTe will at the hearing takea decree m such a shape as that the absent partifs canhave no concern m it." The court, I think, must say to
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1846. them, " You should have framed your bill and brought

your suit in such a manner that the court might deal

with it H8 justice and their rules require. Whereas here,

relinquishing nothing, you have asked for several things

which we cannot grant you in the absence of parties

who are by your own shewing interested in opposing

your claim, (a) And you do not limit your prayer so

that we can say, we should be stopping short, with your
assent, of granting all that you are claiming." The
decisions in England seem to support this view. And
besides, I do not see that we could hold that the relief,

in tho narrowest shape in which it has been prayed, is

certainly not open to the objection of want of parties.

The respondents pray to redeem all the portions of the

mortgaged premises which Ward&nd Simpson ^'continue
interettedin" They "eontimie interested "in such parts
as they have sold but not conveyed, on account of the
purchase money being unpaid, and in such portions aa

Jndcmmt. ^^^7 ^ave leased. The schedule which forms part of the
bill shews that they have leased several lota to persons
who are named, and have sold lots to others, which are
not yet conveyed. I do not assume that it was neces-
sary the lessees rfiould have been made parties, but
the purchasers of lots not conveyed have prima facie
an equitable freehold; and I am not sure that we
should be safe in assuming that they must not be
made parties to a bill which seeks to redeem their

portions.

It has been urged that if on these, or any other
grounds, the bill is defective for want of parties, such an
objection amounts in effect to a denial of jurisdiction
over the case in its present shape, and is an objection
too substantial to be waived by any step which may be
taken by those who are in fact made defendants ; for
that it might be made by anyone, even as amicus curice.
I have no doubt that either the court upon the hearing,
or this court upon appeal, might order the cause to stand

(a) Biohardson v. Hastings, 7 Beavan, 306, and Lidbettw v. long.
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over till the defect should be suDolied Rnf
rer would not be allowed trbeK' *' "" ^''""'-

think the appeal « t„ th^ "def™J «„ Z""' /be dUmissed with costs. (J)
' " **' «""'"'•

applied the„se?iVhi::' „:;:'' f" ""^
the respondents ought to b.LedL! "' ""''"^

talent and industrvC ^^'^'^^l^''^
^uch a degree of

taking the desifed "edeltt, T^ ""'""°'' P""'*'
that has been suggLteT' ""

*«"»" «"i'«' -ton.

We must look upon the case T flimi, x •

deifi^eVTwa^ SSeVL^'tL'^''^''' '^ »^« «'''- overruling the
jndgment of the couT^'gt?' hTtle l7 '''^/WWIautsS the
peutioned against the apofal anrf „L "^Po^dents ought to have
upon it, and that not Eg inS^d ^0^''^ ' "" '° °»^
claim to the costs of the apJiarwhichThJS' '"'"^''' ^^ ^"e no
suffered to be incurred. ThL oonrt hi.- ^ ^T *''^0"* necessity
crcumstai^ce. in the ouse of Smith *& '"

p^lf'^^ ""^^^^ 'i»« Se
lowed that decision here. andTheaDnear^ •''•

^H^'' '''« «o"« fol!
«o«tB. ' "* *PP«»' **s in fact dismissed without
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made the main ground of the argument on the part of
the defendants, I mean the' 11th clause of the 7th Wm.
IV., oh. 2; for independently of that provision, it did
not seem to be put with much confidence, that the right
to redeem could bo denied ; or rather, I should say, it

did not seem to be very earnestly contended, that taking
such a case to have arisen in England, there is any
thing in the mere conduct of the parties, that upon the
ground of acquiescence or otherwise, could have been
held to have extinguished the equity of redemption, how-
ever strongly it might have operated in regard to com-
pensation.

There are some points in the evidence, however, bear-
ing upon that view of the subject, which I think 'would
be felt to call for attentive consideration, and for a much
more careful examination of adjudged cases than it has
been in my power to make since the argument, if the case

jadgment. Were to be taken up on that ground alone. Nothing was
cited on the argument that appeared to me to go the
length of justifying the withholding the redemption on
such grounds as are here shewn, if all that has taken
place here had taken place in England, where it would
have been open to the parties, during the whole period
to take such equitable proceedings as their view of their
own interest might have prompted them to. To deter
mine what it is just to do, considering the state of thinirs
which has existed in Upper Canada at and from the time
when this mortgage was made, and considering also the
provision which the legislature has thought it reasonable

to which I shall think it more proper to confine myself.
His honour the Vice-Chancellor has intimated thahaving been given plainly to understand, while the casewas before him, that an appeal would follow whatever
course hemight take in disposing of the case on the meritsheM not give the same anxious consideration to it as'he must otherwise have done, on account of the lainterests involved. We might probably look up nTa
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»»y be. And indesd rt, J ^ ''"'y' "WobeTer it ^^
e^cpense which unZta^Tv "'' •"" '"^ ''<'™«.ble '"™

weal .„ ,he PrivTCndl „T "

r''"™"'' ''"'»•"

improvements in thlLnllW.° .''°'.''''''°« ""> '»'«

-ot but desire that1 £:!!i""t'°''°°' ^^ ™« ™-
«l.e question „„„ submiL ! u''

"" ""^ '»'«' »P™

e»eed in it, as well as o? the L '" ""^ '" '"'"-

tUs should happen here
' "^ "" *"''•'" "»• «

proceedings „hK;!,L!rr,''r""'''«» " 'he

•and «iJonvent: p^tre?,';'"*'' "?- - «»g-
of practice in equity, ,l,J^„.:-±^^'^T"'
a«d publication of evidence, acco^d^?"^ r""'*"*whKh has obtained under o„rPk ' P™"""*
appellants complain ofThis a» b

"^'^ ^""- ^he
great disadvantarin retard .„T^ '"t"''''

"«°' '»

C»»ff, one of the^esponlents' witnelr'Tf™ ""^ '"—
« « alleged) a man of reclle; cW? ' Z^°

"""'"« («
intemperate habits, and havTnf al

"'"' """'"""'y

dence, a direct intiest^I ^^tTo
1''' "'"

strong bias, has been procured asth.v ,
?^™°'' «

answers deliberately framed andT„^^ T'"'™' '"> «'"«

respondents' case in aU 1T„L
.*"""' ">'W" «>e

-t up by the othe s e Xr I "'" "^ "*"«»
the method of taking e,Menl!, .

W«'"ni«es which

of, of knowing all that b,?. ''" "^ '""»'« admits

.hedefence. V hr Lrd ./rr' °" '"^ P'" »f

of the witness notW^ was prted T.""" "'»
allowance can be made'on L'sZ ! Zt t"''''

""

must be estimated by our meansrfi,'j • ,
^""^""^

bability of its truth, upon ThlTee of ii*?.°'
""' "'»

byacomparison witl, the telt moTy „f fte otb
"'""' '"'

to which it is certainly J^Zll ^°!'"""""^''
opposed.

,

"' l'°'"'s very much

His honour the Vice-Ohancellor, as I understand from
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1846. hita, decreed according to the prevailing impression on
his mind, that the Jhancery Act gave him no power,
under any circumstances, to withhold redemption alto-

gether,>hen it would not, under the same circumstances,
be Withheld in England ; but merely to restrict it upon
hiB view of the facts, by imposing such terms as he should
think just. He accordingly has allowed redemption;
and, under his view of all the facts proved, and in the
exercise of the discretion which the statute gives him, he
has framed such a deore as he believed would meet the
justice of the case. This decree is appealed from, and
various exceptions have been taken to it, which regard
only its particular terms. They are complained of as
being, several of them, repugnant and inconsistent as
well as unreasonable, and not calculated to meet the
justice of the case, admitting that a decree for redemption
was inevitable. But the defendants do not merely com-
plain of the terms of the decree; they appeal against it

Judgment, on the grounds, first, that the Court of Chancery had the
power, under the act, to refuse redemption altogether;
and, secondly, that the circumstances of this case render
it proper that redemption should be refused. The res-
pondents contend against both these positions. My
judgment is with the appellants on both points-without
hesitation as regards the first, and after weighing as
careftilly as I am able, all the evidence which must be
considered in determining the second.

I cannot prevail upon myself to doubt that the eleventh
clause of our Chancery Act gives to the Court of
Chancery a power over the right of redemption in all
cases coming within that clause, and that its operation
IS not to be confined to the mere adjustment of compen
sation, or other conditions. If its language should
seem to admit of doubt in this respect, (which it
does not appear tome to do,) a short reference to cir
cumstances which we know, and must recognise, may
help to explain it. The civil government of Upper
Canada was organised 1792. The legislature first sat in
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eh.l ^„, ,„d by tUk fi«t .ct they proTidea, th.t "in 1846. I m.t««-. of controver»y reLliv. to proper.; .„"
„i^^^ngh^ r.,or. shall b, h.d to the ta of Bnind a. he ^T"

n.1. for the deoWon of the ..me." The trial by '„«'"«™ .ext estabhrted, a„d a eourt of civil and ertoS

mpenor oommo, law courts in Fngland. Oonrt, ofBeq-eat were organiwd for the trial of email oa„°eT on.same principle a. the court, of conscienoTtaLg"
i.«d

;
and these were not held to the strict rale, of thecommonW

,
but with this exception, if it en be Ll edone, there ™ absolutely no court whatever anthoried

«iri "v '° """ °"°'^»S .0 the course to

Wly to eqm y, nor any assurance held out by thel.g»l.t»re whUo they were introducing the English Uw
.. the year 1792, nor for more than thirtyjJ„\Zwrd., that there ever would bo . court in uTer cl

•"'*"'•

«I. .u«>.ri«d to .dminieter what is inEngK edeqm^. In th. year 1834 (so far aslam awtoHheIttdI».on w« made in our statute-book to a moZiT'nght to redeem. I„ ch. 16 of the statutesouZZ'ato ac was passed, for giving to a cerHficatT f^^":ment cf the mortgage money, when registered in tY«county register, .11 th. effect of . re-con^y^oe of b.

that such oertiaoate, if given after the exniriZ !j
tie pern>d within which A, «rt^»»o, iarfa^j" ?
c}«i^ to red^ ahall not have the 2cT!tJ7t
».y title other than a title remaining yf^d fnaI""?

whmh the legislature seem to have an3Zl j .v
'

otherwise a mortgagee, after «<^inf^iT.t Ib.^!
ought to b. held ab«,lote in^ity IZTTj^^
.nd after tran.fe™,g such esta^ t!:2'lTJV:;'
.u^ght,byrece„jng the mortgage ^oneyandgivinS'
tificate, «.t the estate of the purchJer. f^ZlZl

VOL. I.
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1846. year, the legislature passed an act, 4 Wm. IV., oh 1
adopting, with some modifications, many of the improve-
ments m the law of real property, which had lately been
made m England, upon the recommendation of commis-
sioners, and in this act there is mention made in several
clauses of equitable interests and estates, as distinct
from legal estates, and pro.isions are made in respect to
each corresponding with those which had been intro-
duced ,n England. Indeed, in 1827 or 1828, there hadbeen discussions in the legislature and a movement madeby the government towards creating an equitable juris,
diction

;
bu nothing was completed, and the design wasdropped, till it was taken up again in 1837. InZC^adm Real Property Act, jL referred to, (a) hmitation of twenty yelrs is adopted with regari o any

suits in equity for the recovery of land or L. as wejas in suits at la^, with a proviso, such as the IgH
"

tatute contains, that this enactment shall not interfere.n^. "with any rule or jurisdiction of courts of eaZZreH^ng reliefs on the ground of ac,uie.cenc. TltC-wue to any person whose right to bring a suit may notmZ '''TV''''''" TheclfuseintheEnl
hsh Act respec ing the limitation of time binding upob

oiZlTT\' " '"^ ^^°"^^ '^"°^«^
'
-d at the enS

the tilIn
'^'"'''

" ^'^^'^ P^^^-^'^ ^« •-ade limitLgthe time for suing at law or in equity for anv mnrf„
money, or for any -legacy, there^s thS prTvirShough out of place as regards part of thC^t^atter,is not the less binding : ^'provided alwa^t^^^^^^^^
respect to persons now entitled to an .e^mW .1 '

1e.n, or to any legacy, the right to bring fn actLtorto pursue a remedy for the same shall wk ! '

to be extinguished or w/" i^/ Jl^^ 'iTf
expiration of five year,from the tfZ k '

^""^'^ *^'

the exerme of iU power, ; provided that 2li\ "^

within tea yearsfrom the ^as^rof t
W^^^^ ''^P'°

(o) 82nd olauae.
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If no such court Should be established within that
period, It would seem that the legislature were willing
that mere lapse of time should bar the mortgagor
though he could have had no remedy open to him in
equity, in any case where, being out of possession, it had
become necessary for him to sue for redemption.

Thus, then, with the law of England inti-oduced as the
rule of decision in 1792, when our tribunals began to
be erected-with no equitable jurisdiction existing-
with no allusion in any law of the province, before the
year 1834, to any such thing as an equity of re-
demption-and with such allusions, in and after that
year, to that equitable interei, and to mortgages
as I have mentioned, and with no other-the legis-
lature m the year 1837, passed the Chancery Act,
7 Will. IV., ch. 2, which for the first time gave the
means of enforcing equitable rights in Upper Canada,
for any purpose, or to any extent. This act, in its
second clause, conferred upon the court to be created

"'''°""'

and in which a vice-chancellor is to preside, (the gov'
ernor being chancellor,) the same power and authority
as are possessed by the Court of Chancery in England,m all matters relating to mortgages;" and, in the
same general terms, they gave the same power and con-
trol as are exercised by the Court of Chancery in
England, oyer every subject, as I believe, which the sys-
tem of equity embraces, enumerating expressly cases of
fraud, trusts, dower, specific performance, &c. But in
regard to mortgages, and to that head of relief onlv

'

the legislature seems not to have felt it safe to commil
the jurisdiction in such,extensive terms, without accom-
panying It with the special and precise provision which
has given rise to the question we are now consider-
ing, and which is contained in the following (11th)

"And whereas the law of England was at an early
period introduced into this province, and has continued
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/^6. to be the rule of rlA/.-
•

^Sr relative to property and".-
", '" .'"***'" °^ <H>ntrov««,^

«.k *i'"e,fromLTarofan S''
while at the saj

"ot been in the poL' of Z^' ^'""*^^^^^^^^
'' ^"

"mortgagors, being out of nT ^'^''V'
^''^'^°««' •^<»

.^0 avail the.sel4 TZiZT^'r «>- -•"«
'« consequence of the Tva„ of .T^

'^ redemption
; and.

«f the respective partieT n /\'
''"^'^'''^ *^« "«l>t8

adn^inistrators oraS \ f t^'
^'^'' '-'<^^'ors,

with peculiar equitabflS^^^^^ ^ '"-^-»

r^ffht to redeem, depending onT '• '"* ''''^''" ^' ''''«

;-«e
;
and a strict app3o„ of

!.'^''?^*'^"'^« «^ ''<^^

f'^gland, might be!&, .^'^^/"^^^^

fore enacted, &c, thatThe V V^*'"'''""'
^« ''* there-

-urt shall imve'pow ;td aT;?'""""^
°^ *^« «-d

mortgage, where, beZ!e Th!
"'^' ^''^ ^^^ ''«*«•<'/

estate has becon,: absllt la'wTf f ^'^'^ «^^' ^''e
^uw.ing the condition, to make Zl

^
f^"''

^"^ P^^^<>r«.

"•'^P^ct toforeclosure or^l T "'^'' '' *^ee»eo iu

compensation for I;;! e^^^^ -/ -^h .gard t!
respect to the rights fnd c^'of?hl

^^"^^^"^ -th
"mortgagee, and their resDectivTr

"mortgagor and
-trators or assigns, as I"'" 'j;;\--«tor, admin-
«onable under all the circuL?^ ° ^''"J"^* and rea-

^o-Sht.. well .„g„,,<, Ubyllt y'*'^''"^"".

'l" the prinoipi, „., ,„ be ,' Zf "f "
""PP"**!

«i». .hat thee«rci„ T. 'IT''' '° °'''" W^u
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Mge, is Bot subject to be reTi«w a *.,

IwM upon ttoo, to take ».r/l , u
"°" '™«««"»

«W, under »!,„« "LTi '''*'
'° «''' »•"-

.n.u.fc,byn.akingti:/X^^^7 »f i«d,hip „
tunal, h, never hadh,d ,Z

"'^'' '»'•'""" of .tri-

™ely .voided to prejud^" clTS^!' '^J- 'Wore
""d. by looping 4.a*°JT '*•''''<' ""or !,,»„

could be n.ade IcnownV. .„„.T •*""' *"' "'0'

*r »*ey WI not d'n.T.T'"''-''" 'i^I with
pr^udioing the ,o,iu„n oTatt^'""'"" '»'• I"'"

f«r they were th«, for the L. ? ^' "" !»«»«.
«« of time, and n,^n, if

' ^T T^^ • '™
*

«« lotting the tin,.2 dJ "'"'" >"' »»'' '%

»u«d.r.tion. Iheir p^'Z^had"^*",
'""''" '"*™ -

!<«*»« the subjeot operwirhJ n
"?'' "" '^"^

"

tore .hould .p'piy ZmJZ^^T^"' '"' "»« logie-

«f ««ui.y, if 4ahX. f^lVr''" °''«»»«

««« «"d«Mlyf„ilT,.Jr'f?i °^~''* ^W, th.T
wM. great dr^^llt^""^'' "ff^'idig

<1

"oular olau of o.s„ •^7"^ ""ortgagora in . „ar.
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1846. of the mortgagor had been knowingly suffered by him

Mt^mJ '** ^® ^^^^ ^^ execution, it should bo deemed equivalent

sm^. *'* * foreclosure
; but either of these rules might in some

cases have operated most unjustly. The 7 Geo. II. can
only be used in oases where there are no accounts to be
investigated, and no disputed paymeui, when nothing is

to be done, but for the master to make a computation
upon the face of the mortgage. With rogard to sale in

execution, it would have been strange if the legislature,

taking up the subject in 1887, had placed a particular

class of mortgagees on so favourable a footing as com-
pared with others, merely because they had adopted a
proceeding whicfc the only court of justice then in the
country had always held to have been illegal and
inoperative

; and besides, either of these courses would
have been, in effect, allowing mortgagees to foreclose at

their pleasure, without the intervention of any court,

without any regard to the disproportion which might in

Jndgmtnt many cases have existed between the value of the estate

and the sum secured on it, even at the time of the
security being given, and without making allowance for

any of those equitable circumstances which sometimes
lead courts of equity to enlarge the time appointed for
foreclosure, or even to open the foreclosure long after
the decree. To have adopted any number of years as a
bar, while there had been no means of suing for redemp-
tion, would have bad an unjust effect in those cases, of
which there might be many,,where the estate mortgaged
was worth much more than the debt, where it had lain
unoccupied and unimproved, without any change as to
interests or circumstances which could make redemption
unjust or inconvenient, and where the mortgagee, in
being made to re-convey the property, on receiving
his debt, with all arrears of interest, could sustain no
other injury than the disappointment of an unrighteoos
expectation.

Suppose a strong case of this kind; that a debtor in
1792, had mortgaged a tract of land worth ^1000, to
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secure a debt of £*>nn • i.o*

' offered him, bv the orfiofJnn^ ^° '°®*"' ^^''^
*•"> "jr me erection of a nronpr nnn..* u i

w.a no equiey .fehi^ered in .h, oounL Whenwas determined thaf if oV,„ u i
""""fcr/. wnen it

alone to bo a barVI? I *' """""K ""e

cnno. ../.b^t A'l; ofIT'T'V ?' '

We .bougb. it jus. ifThe egtlaC b.°d «r"!
^"-'

the property, and tbo ability of the partv T In
c.seh.n,yp„„.i at the bar. wheLrpLn i^nl^Sor 6, had mortgaged a lot of land in Toronto for il n l .

to England tHa W T .
^^'^'^^^^^o^e'I

it. Information was then gained nf th^ • T

acquainted fnjly .i,h the iZ:irT. ^^-'^
».a the liberal one, that he oonoeived"he"had7o tZ7olam than to receive the deb. and intereet, and w ^^
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w»ve pauerl into tho i..w.j„ r .l
** Mould

*i', and yet, perhaps, when the lot was morta»»-^the mortgagee would have been unwiUiL to ^r -T^'

of the conduct of the narti^ ^ *u
' "'"°« °»''

the property had bl«n /T' \ *''' ""^ner in which

I'heae are considerations on the side of th. «. ^But the case of mortaaaees al^!] / "'^'^•gor.

the legislature. I^ i ltn"l'***°'"
'""^

prerailing before the act l^ZdZ"^ "°*rhad DO concern themselves in .unhT' """^ ^'•'>

want of a court of eTuitv »J^
"'''\'"''"^'^'^'^' that the

only, because tUjlTjZ:,^:^'' to mortgagor.

tion. But I always thJir?u """« ^^"^ '««*«»?•

upon u„ "o^itf:^;nr:" *""^

«". Where the mortJT™! ""* '"» ''"'

l«d to bring .j«,tme„t^7^ r,
'° l"»««'o», "d

tk. debtor ae„e..re} .ul^t' L"-
'^^ •*""''"'

«ld ««l.: „^ 1. „! .';'»'">««o by faying ,h, d«l,».

new. of payig"
"" ""^ '**"* «• "<«. i. i»d i.
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he to do ? Po«" „f J"
•'''" "'"' '°'=^'»'- ">•' ™»

are . new e,pZ"t ov '„LT Tf'"
'"""^''' ""'^

not been I.„g^ i„
,1°™

i"/"^'""'
"' »' '»»* have

f.»(.ii,. „f .1.
K™"" "»e. T«ke » caao stronirlT in•TOUT of the creditor, ,nd ,„pp„,„ u„ ; ijg, °f

7 '

keep pace mth tho interest on the d.W .iT J v""'
''"'"»•

"-igkt be reekle., .„d indi<rl*° tt' ta '

concern about the, A^u*. « xi.
'
giving nimself no

Wk 1
" "r'*/'^

™ore questionable, on erounds of

«ew
™ 1:11--;*' r«?'«» '™™>ion, with .

possib,, established at «J trp^I^I^^^o^h "f
'
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1846. the mean time there would bo no means of enforcing the
privilege, on the one side, or of guarding against it by
foreclosure on the other. An argument something more
than plausible might have been raised, I think, before
the year 1834, against the existence of any such interest
as an equity of redemption. Not but that it would be a
very imperfect state of jurisprudence (as it certainly
was), where parties must be left to the strict legal effect
of their contracts, without means of equitable relief.
Until 1837, however, parties were so left in this country,
and may have found inconvenience from it in many
other instances as well as in the case of mortgages,
though from the nature of things they can now have no
effectual relief. That there was in fact no court of
equity before 1837, in Upper Canada, is very notorious.
It was well known that in the British West India Islands
and some other ancient British possessions, there were
courts of equity exercising their authority on no other

a«a««„,. foundation, than that the governor was by common law
chancellor, in virtue of his custody of the great seal •

but It seems to have been generally conceded, that since
the Bill of Rights, 1 Wm. and Mary, the Cr;wn cannot
by the exercise of its prerogative merely, erect any
jurisdiction with power to judge, otherwise than accord-
ing to the course of the common law; and if has not
of late years been attempted to do so. Even in this
province the Governor had, as to some purposes, been
consjdered as invested with the authority and jurisdiction
of chancellor m consequence of his custody of the great
seal, but never in regard to the exercise of any equitable
jurisdiction. There was no court of equity accessible

• for any purpose till 1837 ; and during all that time the
holder of a common mortgage had absolutely no means
whatever of foreclosing

; and his security must in most

Zir .
T ^.\°"y "'^P^ ^^"«tive, unless he were at

lberty to deal with the estate as his own, either byselhng or applying it to purposes requi Ing such an outlay

an_ alter toreclo.aru. In many cases no doubt some
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creditor had recomse to th..j- "'"*'•'"' "»
»na on .„ e«o.tj:bitdir:: rii=^"'»«

"•
"oney, and buying it i„ ],;„„,.",

™" .'<" "« "ortgage

'ie proceeding J„M ";„
1,

'°PP°""°S' «>« "tethfr

with hia debtor, and Itr, ? ^T' "™" f"'
^^'-W

foredosaro b/C f„Z '
.t'"''' "^'^^n'tof

effect at the .Lno„rn.h."v"o\'^""^' "'"^ "«
other caao8_and those? Z^ ^.'^ """'=""»'"«• '-

"0'tg.gee, either torant yrn!"' r' » '«-'".=
equity of redenpiiol wLh ° IT"' ""'"« °» »»
>"fc the oiroumstano;, UrL *• ^^ "" «™«<f
be leld in after iiSo\Z:Z2 '"l"""

"°"'^

ventured, not perhaps tillX gtt fL'"
°"''' ''"

repeated opportunities of redemnf?
™"'""* "">

debtor, to deal mth the es atTr °"' '° ""'

to occupy and improve it tin •, °T' ""^ ^'"'e^

««ble by covenant 'oXtItrCV"'*--"eans m e^ensive improvements Thf * ' °™
been an idea in some persons'Ti!?' . .

" '""^ ^^^
ever a Court of ChanceT sho

" ? ^' ^7' *« ''

would not be allo«d to r/ke i„^'
?'"''* i"". it

tion, but would be <^X^lCrT^ " f"' "-""P-
e-t.te had not become abst^t i.fl"""'"'' ""'

created, or where possesst b.d notte V""/"the estate not transferred by the »„,,
^'"'«"'> <"

»ts operation (without power of r«I« , • f'^
'"^ ""^''^

been .anifestl, injurioranV nSr^ Tf
'^"

at any rate, seem to have thought so and o f *"'*'

sidered that the best way of Ir^'lt'.^'^'' «°«-

be, by expressly committing 7n"*\^ n ^ ' " """"^^J

aru.Uiscre.ion^odeaSeireu?brl,<^^„-S
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tlink jo,t upon a yim of .11 the moamtmta Tk.object,™ to e„oh . CO.™. ie, th.t i. «eo3^hJt
ested ,„ . «.te of oncertointy, for they en only knewwh.t the court u,.y think reMon.ble, .t the end of .n

nlr« *"r '
'"* ""• " "" «"• i»co.venieno.

.llr " ''°f"
'"^'"™"" of .greeaent.

.8 Bought and i„ many other in,t.nces both in law and

7:x '°"'"'"' "*" ™" ™'^ '' -""^ 'y

r..l^' "TJi"" " 8™' Mraolage, no doubt, if . certainr^e could be establi,hed,ly which all could Measure hei;

but that ,3 not attainable, and least of all could it beexpected to be attained in respect to contract, Zde .ndacted upon un'der such peculiar circumstancee Tl haveBtated to have existed here. There is no unprcLen^L

tending, mth suitable caution, a new relief in rel'dt

^'^i, isM oTsucC:' r ' fwir' r n"'

valid LX« which htTcVll'^r"''
""''"'"«

in wthT^rs^n'r'"«'=''--»-

before the act, woddll.7 T/^'" ™""* '"^^W
»hip that no ir^d tl^!l ;

'"""«-"' ""»»» bard-

4..nd.her~etn tr^r* "
f''

^
.he right to redeem having been™Sf.T '?"°"
been, even when the means of fZ "' " '"•

a^es^^Jfin^^
(a) Irish MnrriAiMa k, u—ITr-: : . T " ^f'-'^
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CauMft, th* iojofitiee would be greatly incrfi»i«*J »»• *i.
feet that there had been no me^ns0^^'^

I^^^^^

same t me etand excused to the parties for sufforin* ittl

^vttirbvth^r °'r "'^"^^~ ^^^^

given to It by the Chancery Act, and given in words aaplain as they are comprehensive. It was urlTlf
UB that the legislature meant on'y, il ZX.t2
i:tn:uirtr'"t"^^^^^^^^^
hfr^r ?'^ '°"'^ '°"*''*^' ^*; ^^ other wordstha the controul over the right was given only flrthe

could claim nothing more under the act than a mo eliberal course as to compensation than the praSm England would warrant. I think it is clear Zt'lcannot uphold such a construction, and cannot releleourselves from the duty of exercising our best judgmentupon he reasonableness of allowin| redemption at ajas well as upon the conditions in case^of allowirredL"'

Ttiat is bet
''

'' *'T "P^" "^ *osay whettr pTn
'"^^

aU that IS before us, redemption ^houldbe aUou,ed i^ this

As it is really a very important general questionwhether the 11th clause gives the Vice-Chancelirfdis:
cre^on to re use redemption in the cases to which tapplies or only a discretion as to the terms of redeem.

ootl
"''"' ^^''' "" ^ ^^^« «^i<J' to place myondusion upon It in a shorter and more p;ecise'form,"n

tie hope of making it clearer.

The legislature in 1792 gave us the law of England asour rule of deoision. By that law, if a manTo h.mortgaged his property for a debt does no. per^™ I'
Z 2IVT °' ""^ ""''' party boL^abro
lute

,
and he has this protection only at law asainst 7ll

po„„essivD, haa 10 pring an ejectment, then a statute^ (a)

(a) 7 Q«o. II. oh. 20.

#
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'
^"r"'' °'Wmg the deU „d „.„ .,

against these legal consequences by a court of eouitv

-tber a ,„es.,-e„ah>e t^^r^rl 9 ^rn l":'

01 tie equity of redemption in the statute law of T.P'o.ince; andnomean, had been prorided blfor!were provided th™ f^- ™.i.-
"'' l'™™«a before, or

on the one hand f"^'"'''"'°")""y«™««'>Ie

.relation between mortSZ Zi It '^V''''''"^

'

estate had become abeS .j .r«°«'° "^"^ «•"

or given „p Ze* 'tfo f,^rr"!""°"
created.

""^^ ^'^^ court of equity was

men the legislature did create a court af . •.

gave it power to disturb the position nf
'^"'*^' """^

-rtgagee under such circulS: thl'STtVta bold step, but a just one and
'
"^^ *°°^' ^ t^ink,

beneficial than if they had withh.U .J°°''
'"''' ^"'^

however, they had confp^d, l^ln ^^^ T^' '''

past transactions to be dealt w^.l,
.'''^' ^" «"ch

the English rules of eq^fty a Te^^^^^^^^^^^^^^
--'^-g to

would have done wron'g, bUXV^M^^'

^S'^^making no allowance for a verv imn .

^'^""^ ^««n
in each case-which does no 7.LXtto any case-namely, that neither n f ^J'"^

^'^ ''S^'^
ti-e that had passed had be n ena'btJ'

'"""? ^" ^^^

Of remedies Which in Englandr'l^^-rS^^
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very matprinl ««•« * i ^ ®"'» ^^7 ^lave a

71

1846.

Siapion

Smyth.

If the legislature had attempted to provide for nil

tunate come than if ft,Jw . f"'^ " ''=' "°f»'-

'rue line to be taken wo«m lo r„rLfT"T *'

»»y single circumstanoe boTon. ,,
?™'^ "f™

c»»,.anoo. They .oi', .^1°: ^i d^e''r^:na''"

: eXiroftir 'tH »»^ *™"'o:r'

no^ithatanding that oi/J^o^td: toTrreie::"**"-"' •
whenever, under the same drcomstances he wonM h!been admitted to redeem in England Tht

"'"

overlook, the peculiarity wh chl recLr "t"

'0""'°"

Cnd "nr^aT/tftt-^^^relrtr; t™'"

.alked of, ha, ever had to de'c'dr^: "IXbeTn::

inun,:a to give :r.h:':rrirsn°y" t
'--

the right to redeem a^ oil
—''-^^^^ ^a yfeW over

V tnmk they (f,,^ ,o mtend, and that the

*f;
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J^ language which they have used -a the 11th clause^ expresses that intention directly and plainly.

8ianb.

4 Wm ^V™°f f"
™

^
"' "' *^'' «'™« "fo" '""'e

he ex
?/.'* '''° "* '''™'' »f *« CLaaoery Act, i„

^1 at Ls,^ S'" *':''''; '"f"°f'«"'^

reiem.-,,
'»™""« "hall not be of itself , bar to

IZ Z J ^"" ''""^'"'
^' •«» «>« »y that

offect, however, « to tceo the right to sue ooen ThI
".pendents to this case, it is clea' y,^ZX^Jt

whe« the estate S „ '' "'"""^ » "H o«es
« lae estate had become absolute befnrA ti.^ *

or -.hhowtii;
i ^jrrs/r '° r^^not aware that hi. HonourIW J T"'-

' "°
mderstood as having oomeTn . °f

''°''°'''" « »» be

point, being i„oIined°ihrwi ,„ twtT T" ""'
gave him no peeuliai disc eZ'a " """"""
"o redeen,. I think the casta ,

'

- T ''"'' "" "«"
the right of redemnfmr. j

"^o^g one against

p«™g.heii.,,.^,wo«,dhard'j:tr.o":s
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V ' °''' '^ ^e^empt'on is to be refused in anv ^^v^case where it is not barred by tin.e, it ought t be upon n-»he general complexion of the transaction' and n up'on
^-^^•

a critical examination of minor points.

.nTl2Tofir
'""^"

^l
^'"'"''^* ^''''^'^' *h« father

debt fSI r '''^'l^'^^'^'
'- 1810, to secure a

21;/ TK * "'"'^'°' ''''^'''' i'^ Boston, Mr.
-y^e^aW. The property mortgaged was 400 acres of wild

io'on T.^'r^,r"^y - regard to soil, but situated

wlr ft 1 r.^^''''
'"'^ ^™« '^' advantage of a

water-fall, which, at a future day, when the country

i°ubleT V^r'^'^ "'^^^ ^^ expected to Svaluable, though of less value from the circumstance
that there were many other mill sites in the neighbour,
hood. At the time it was mortgaged there were no
settlements around It, or near it. The value of the landtaking the who^ of the evidence into considerati n i , ,take to have been such that Mr. Seu;aU would not

^^'"•"

willingly have accepted it instead of the money. AndI do not believe that people living in the district, and

thZht r" 'T''"fl' °^ J"^«'"S' ^°°1<1 havethought ^he purchase of the land at that sum a goodanyestment of the money. There is, to be sure, agatst

he passed through or near this land in 1798; and thathe was so struck with the situation, that even thenwhen there was no one living near it, he thought in hisown mind at that time that it was worth £10,000The whole annual revenue of the province, I should
think, did not amount at that time to ^10,000: and Ihaveno doubt itis true, as was affirmed oi the argu'
ment, that the whole township of Elmsley, containL
more than 60,000 acres, of which these 4 acrerrf
part, could have been bought then for much less moneyine whole account given bv wifnoo=«» -._ i-„.i. • , •'1

" " •—"xN-wvo v/a Dom sides, ofwha took place twenty years after the time Mr. Oovell
speaks of, when the land was offered for sale, and

i i

.41

=Sf1«|l

10
VOL. I

acta-

^tki ifra^^^^^^^l

1
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•II7 sold, and when the country must have contained

rrr!r?i'' *!'""''' """^y inhabitants, is sufficient
proof that this witness' notion of value is quite visionary,
If what can be got for a property is to be taken for the
test of us worth. The evidence of what adjoining
properties have been sold for between 1810 and the time
of filing this bill, is also convincing upon that point.

*l.\u 'c'
appears, was quite willing to take one.

tenth part of what Mr. Cot,.« says was its value in 1798,
twenty-five years afterwards, though he had in the mean
time pat up a saw mill upon it; and it was because he
could not get that, and would not take less, that the

/ property was lost to him.

The mortgage money was to have been paid on the3rd August, 1811. It was not paid then ; nor is itshewn, nor I think pretended, that either Mr. Smvth orthe present respondents, or any one on their behalf
.u....„e ever paid, or offered to pay, any part of the prLcipalor interest, from that time to the filing of thisE^

J^^ ^^F'
'^°^' •'"'" *^'''' *^' ^'^*' '^'^^^ have beenp^d, judgment was entered at the suit of Sev,alt, againstSn,^th the mortgagor; I suppose for the amount thendue on the mortgage, as no other debt is spoken of. Ifthe object of entering that judgment, was to enforce the

Wtl ' 1^ P'^^^^'^'^g ^hich both parties might thenhave bought open to them,) the judgment wasnot actedupon in a manner that shewed any keen desire on Mr

p"ed'M ir/^^' ^' ''' P^^P^^*^' - *^^^precluded Mr. Sm^th from using at his leisure whatevermeans were m his power for saving it from sale ^ifZ
were thought an object,) for no Lcutirn agli^i

t

lands was takerf out upon it for about five yeara after i!

^n the neighbourhood of Mr. Sm^th, was the agent ofMr. Sewall, to whom he conld ..n-e-'-^nt'- •

payments and propose any arrangements thathel^i^
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1846.
desire. In order, as it would seem, to enable Mr. Jones
to deal more conclusively and conveniently with the
security, he took an assignment from Mr. Sewall, of the
mortgage, for a nominal consideration. Judging from
the face of the instrument, and from the communications
spoken of in the evidence as having afterwards taken
place between Mr. Smyth and Mr. tSewall, I imagine
that in taking the assignment, and in whatever was done
by him subsequently, Mr. Jonea merely acted on behalf
of Mr. Sewall, who still in fact retained the security,
and the entire control over it. By our law, there must
be the delay of a year before land can be sold under a
fi. fa. Mr. Smt/th had that time, therefore, at least
given him to procure the money after his creditor had
shewn his determination to enforce payment. It was as
long a time as in the common course would have been
allowed for foreclosure, if Sewall had had a court of
equity to resort to; and it is clear that Smyth had full
knowledge of the intended proceeding. The land was ^
brought to a public sale in August, 1825, under SewalVa

*'

writ, and was then sold aa Smyth'a, or rather, all his
right in it was sold, so far as the sheriff could sell it.

He had no other interest in fact than his supposed equity
of redemption. Whether Mr. Sewall, or his agent, Mr.
Jonea and Mr. Smyth, thought it could be thus effectu-
ally extinguished by the mortgagee purchasing it at a
pubho sale, we cannot tell ; both parties acted at the
time as if they thought so. The result was, that Mr
jonea, bid it off at £106. The sheriff's deed makes
no mention of the precise interest, nor of the incum-
brance, but is in the usual form of sheriff's deeds upon
such sales.

If we can suppose a stranij'. coming to the sale and
bidding off the land, without any explanation or know-
ledge of the facts, and being merely content to buy
— ..^— „„, nuaicver u migm oe, then if the sale
under afi. fa. of an equity -jf redemption, could bind
such, an interest, the effect would have been, that he
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'i)r.T?,

«; the pe„„„\?;
p„;i°

;' '". '»»;'» good .he s„„

'ke buyer; he knew th. I«- !
'"'•*"''«• 'genl w«8

"d if; on ^..Inr.!' .'""'""'""""'"•''noe-

-Jobt would be paid bl T^ • '°'"«"' "i™ tie

I •l.«;ld think, be nflX '"^'"1"^;. '^ ' ""•
n .ddieion to tie, debilnH

'* ^ " ''"''""8 •'IW
»kould have seen th.t,w '°"'™'' ""'' ">« sheriff

f'
priee) before he ted eT " °' '^^ ""' "'

««• How it wae .™ ''; :rwt? '^ ""'"« °
done, n. ,bere .pp,„,. C ^1^ ,l'''

"«' i" fact

lave been in .„y w.v .f „ j
""*'* " »'" 'ke™ to

^•Joaebt; .ndit^iZ"^:; -»;«^o„ .eoo„ »f
of "' « any time, in any „,k„ „,„;*^'' i--" any p.r,

Some years before this a,T ,-,

a »mall eaw-mm „n the oh » T"' '° ''"' P"' > .-

"tiorwiee, unfee, ft, cle.rL„
"

It" ''»P'°"'>'ent
the land ean be called Z2^ ZT^t'^ "' •" ««« »'
nade by him, „r .„ „„f

°'-
,.
™« kenefloial , , „,

in »"«'. a manner aa^;' °^''"T "'i''
'' ""' '*

Mome to have boon bu Z f.

'
'

°' "» 'ah. i,
'"ffered to fa,, ,•„., l^. ."*

°"f
« »« for it wa

»fe, *«y«, « if aband^in; .,n
'/'? ""^ "»'•'•«

property, ae.t his sons to take out th.
""•""^ "»

which was done by earelesslfcnttl fl
""""'" '"""'

woj^d^work^as might have len Zf^! °" *»» 'k^

fiVTr
::j£Jinj' one who



EEROR AND APPEAL REPORTS.

felt that ho had no longer any interest in the mill, or 184«that It wa, use^Bs. Whatever may have been imagedhj Smyth to have been the legal consequence of thepubho sale his interest, he does not seem to hivebeen surprised by it, or to have complained of it. Onthe contrary, he went out of possession, as if thatshoud follow of course; and then considered what hecould do for still getting back the property during theperiod which t is admitted Mr. Jones still allow dl.m

tTrou "h*^^
'7'' ''"' " '' acknowledged, if he cot^;

If being in a condition to redeem, or resolving to^and on anyng.i of that kind, ho had thought itnecessary to cont. ^ for .ore than Mr. SeJl Jwilhn. to allow him, ., the shape of indulgence, it wasopen to him to have r- ,ined the possession, notwUh
standing the sa e. Ti.a the p.vchaser would have beendriven to his ejectment, and ny time while that was

'"'"'

pending and up to judgmen, ^,tk would have hadthe privilege, under the statute 7 Geo. II., ch 20, whichwas well known and often acted upon here, of stlying
the pro.eedings, and procuring a re-conveyance ofpayment of the debt and costs. Instead"^ of this
however, he communicated amicably with Mr Sewalf
an.1 found both him and Mr. jfnes willing t a 'jconsiderately, and to give him every chance of ?etaininir
or regaining the land, if he could do it, and thought kwort his while. What efforts he did make, wf eended m nothing. He could find no one who cared
sufficiently about purchasing it, to take the trouble of
perfecting an- arrangement for that purpose, upon theeasy terms of givmg him any sum, from £25 to £ 00
beyond the debt u I interest, which he was willing tJ
take, payable at any time and in any manner. The
reasons given iu, the failure are absurd, if we can
suppose that the property was considered by any one tobe a great bargain on such terms. One had lent his

TT

lent
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JWfl^ rnonoy, ,,, ^j^ „^^ j.^^ ^ ^^^ ^^^ .^ ^^ ^^^^^_^^

and then retracted
; and some of theBo parties wereco.u.no.n of Mr. .V.,,^, having ever/.otive and

th ™ tr"/'"' " "^ ™*^ «"PP-^ '^^ hey thoughtthe matter ot much eonscjuencc. What must weconclude would have been the situation of these partiesa tL,8 point of time, if there had boon a court of

olomoT ^''''"''' ''^°''^^"« '''^y '"^'*»'' °f fore-

Though the sale on the execution is now held andperhaps by lawyers was then known, to be an lessFoceed.ng, it had at least the effect of shewingM
^^i^M that his creditor was determined to have t^^l'money by .ale of the land ; it was at least a man fesUt.on oUns desire to close the transaction, atd a In

ac'^ff
;• f^^^f- -"^yo-s of indugence,

act effectually; and Mr. Smith submitted to its supposedconsequences by yielding up the possession.
^^

About this time a new aspect of thin« h«„«n *
open. Tbe BH.i.h G.™r„„I. ,•„ 1826 fisfcknown to have resolved upon „,aki„g ,|„ RnJ'n^"'
wh,oh now„„i,e, Lake Ontario «th tho River O..!'P.s..ng .rough the district in „hieh theso 400 "Z'
tomship of Elmsloy. It was a magnificent undertaking«nd us construction occasioned an exnendi,„r!r

*'

than a n.i,lion of „„„ey. Th^^ ':"«!'

thcp%ospe:tTLu,iteo\re:r:t-'^'
and enquiry respecting property in Z • •

'""

»* it more salLhic'E^w 'o".rSd Z'- voyance fron, the sheriff, besides'the transL"^,";
7"""' '"""SW, had an offer made to him tT'oloaron the evidence that he had no deteirVr'
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operated very decidedly „„ .ho r.Iue . tt ,.„d Zbe o(ror.„ „„,y£eoO, which would hu. itZ L™

ueioro Mr. Jme, would ncccpt it, ho referred to Mr
*7'*i '"^«J ">< P'opoaed p„reh«.r wl „ wfndad neighbour, .„d wouhl have had nothi -e titdecUred, to do w th the land if v ,. *
time, could redeem it N.,k' f * *' '""'° " ""«

Soon after gre.t puMio „o,k, were i„ pr„„e8. at

:^ar.tr::'°"'""
™'"°^ '-" wiorr:---

r.nX' 7 u
'""^ "PPearances that it would growraHly, and other, were induced to embark tnoney il

aj. rpa„^trTc,nrviC;r-^
applymg themselves in various w.iv, / '

,

;wu iutercts there, and ^Z:Z,:.7^1^^or then- own e„ke,. S„,a lived till .he dl ff1S31; h„ son,, the respondent,, were, before ih.fgrown up n,e„, living i„ ,h„ mi Zn^torand representing their father. The Court of ri
*

was estuhlished in 1837. This bil,J;^ i n! XT1840. In the meantime, the evidence shews that a

:^^\^.:?. ;%•'-,«» -s."chrche:

.o.ries,-of;artr^intraV^-^^^^^^
a, we must suppose, have sprung up. \„„ti.g,'^^

Tt

" .^^H
'"i,- '"^^Hj|^H
^ ^'i^^^^H

)joP^'fttH^H
'H

wip^^i
I^k-'l^^^^l
''J?

'4^ J^^^^^^H

X^i f 'I^^^^^B

illHH
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one Side, at whatever ATr. Smyth or these respondentshave done to keep :their supposed interest alive, and

iTi. slat d'? 1 "'";. '" '^^" '^"^ '^ *^^- ^/-»
1

1
tated to have been compromised, I do not think-that this IS a case in which a concern of such magnitudeshould be unsettled bj allowing redemption. ^

It is true there is no absolute bar by lapse of time •

2lTLt: 'T^'"^' ^ '^'^^ in^SglandX'

befo^thAillwaeiiri^^^^^^^

Irht tm it'?"? \"
''''' ^^^'^^^-^^ ^-0^^^^^^^^

anotner, till it came to Smj)8on, do not on thn fnn. f

-d of wh.. had tjj;z 2; i L"V° 't'''*- » ""^i'l. there i, „„ ^„u .Ct ' Si'"' "tt'

Mr. Jen«. Each wadd .aturalltcXl f,?
'°

no more absolute form than h, .1° j •

""'
form of .he sheriff, do^d wL^t p SllL'"^ '\»
as .8 usually given upon all sale, of and ^ "•'"''

The sheriff only pretend, M . • .
e«oution.

the debtor ma/ha i is1 T^°
'"'""*'• '"'"»'

'» -ere as thf frndatl ^ Ij^^f'j '«^'''

"-..ral the subsequent deeds shouU o „f'
!", '.' Twas .ncumbent c„ eaoh successive p rohatt •.

^'

and enquire, and judge for himself Tfrt
™""'''"''

as X suppose they did^hen Ly «rfna7
''°°°'*^-

sums-that they might relvZV .,
^^'"^ '""^ '"-ge

to disturb them by an^lfou™ *? """"^ ""»«<'

possibly be establised after „TL.h,T'^'
"'"'"' "'^l"

thoyjudged reasonably. Ind f tk
'""!

""fr""' ^ "-ink

now and there .hould^et u" ^ "i'^''^^.''
'"" "'^ """ """« "» P««« oiro-nX'^c:

"b'ef^:



uJ^t ^^^'"'^vJ'^'i'^'ng at thd prbvision which the 1^6
l^gislafdre ha. tirade in tU Uth clause of the Chancery -^
A6«, we should be responsible for that injustice. ^'T*"

SmytB.

^nf^'^Tf ''"l^
",'* 66ntemplat^ Saving W. ^ifnpsonand Ward from the loss of th^ir purchase money ; and

It could not save them from other losses, of which no
a count could be taken. They must be supposed to
have disposed of what they have solJ. and to have done
what they have done, in a great measure with a view to
improve the value of the remainder of the land, which
this decree would take from them. I do not see howany decree could be framed that would place them in a
jilst position, unless it can be held that they deserve to
bear the losses I have stated, which, under the circum-
stances, I do not think they do. The decree, in other
parts, 13 admitted to be such as cannot be supported and
carried into .iTect; and I think it manifestly could notm several points. It has been urged that we could .model It as we pleased, under the extensive powers of

"""*•

the statute
;

that we could give compensation so full
and particular as to embrace every thing, though it is
admitted that that might leave hardly a surplus of
interest worthy of redeeming, or at least might make
redemption impracticable. This would be acting some-
what on the same principle that the importation of
certain goods is often prevented, by laying on duties
that amount to a prohibition : but I think it would be amuch more proper and respectable course to give the
protection directly and effectually, by not allowing the
position of the parties to be changed, where such im-ury
and inconvenience must follow.

I do not consider that wHatt Jtams Simpson may
have done in making roads, or any thing of that kind
18 connected with the case ; for that was done by him m
a contractor, for fanJlJfo^i'hff i.:- -.->_i^ .. .i "^ . .

getting supplies, &c., and it wa? before he had nn
interest m this property. Neither do I think that the

VOL. I.
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w^

s,^,. »ny thing ,h„ ;'; r„r '""'T'"';" """'' "J-

^•ance., eo„,d claim "efT;- "^""•y ««»"
•""M not seem to havH. ™ °"« »«« power

»»a,, but rather oth:™i,'e """"" '"'" "^ *'

«"oe and »nt of ettL: T"'' ^ "'""'' '"*f»-
offer to redeem till ,|,e b fil T *» »"«'-»» <«"«
f««*3e .hat ™s il" be „t7 '^f- «0e .0

apparent submission to fC V '™ """^ party_an
Siving uppossesslJ ew andtf "'°' *"' "-^

"P under the view of rt * '"^'""^ ^rang
«»c=a.or, without remonstrt?

"''"'"''°"'"
""'' *«i?

•'a' -e ought notToT n: 7,
""""'

'° "'«'= "-
"deem, beeaase the/ „ltV!r r""''"''

'" '»

'»Wt <lev,sor, while he heldTT Z "'"'''" "•"'='> 'heir

f0- £80, and eould ',:": '"^'° '"""'"' '''
for it.

«=' »» oue to give him that

' I lio not ascribe a dccisiv. .» .

execution alone; if thatr. nff '" "" »"'»"«)«

l>'om depend oL other i:;mlf' ""r'"
'' "«". «

iave any weight or none Z do7 °?" " =''»°'''

"se of valae, under the fac.,T
°™""'" ""o gr«

of rtieh the u,ortga;ltS '/""'""'^Ao
'™P 'he benefit. I Lt .? ^ '.'" "^ «»«"«. '0
'ho claim to redeem, the difficu? / ""••o«™'ances,
"ouduct of the par.i;s,\ tth f

of'odeeming,
.be'

convenience of others r.rl ^ °°'' '"'ores's and
*o public convene :e't''bV"\'° '"" ''""e
''lo under such circumsaneesmw? ""' °P™'»8 'lo
»ow more j„,., „„„^ matters tfl

*'™ '" ""'"=' ^o«uM not attempt to lay do™ T "* ""y a™, I
'"•acting on .be' discrXonTyZ"""^"'"' ^'''-P>^I' «„ld b, p„y nnw" n *"""' "" "" "ot.
must be iootoj ..-..-.i'',.

™o to do so. K„.i
"*ts attendant

Circumstances;
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round tt^hifr ''"^ "'"""' ""•«'" ''» » --»"aWe

ana 1 do not know where \t /.«„i^ u i.

^^'•'''''^'

Foperfy vested *an jt^c:rofchXTit:::

to attempt to limit the exercise of the discretienarvpo«r given iy the Uth elause by any inflexibrruleTI had It nevertheless in my mind, that ther is one

• «« a general rule, to be observed in aetinj „„on thatclause, namely, that one of the two nar f .?„ !
**""'

fotmt If"
°°'^ '*'^^ '» =«^- p^'™ »^"„",::

ttT r"'^" "» expense of the other, mereWfrom he absenee of an equitable jurisdiction ; whih

If there had been such a jurisdiction established. Now

that" i "ht ht f "' "°°"«"«'^' " --» -Mo""

allowed Mr V,/' '?
'^''^'"' "'"" "o»W have

open TW * \ " u""
"' '«""y °f --edemption

Z, .^ ^ f7''
""^ ""'' ""'"Ot- every evidencehat they wouW not; they did as much as they cou d

Z'fl
'"''™«' ""'' """"'"" »» in faoVdore Uwould be unreasonable to suppose that, if Mr. X„° 'ora«*, or Smp,o. and Ward, had had the opport" i'^of going to a court of equity for that purpose ,Zwould have acted as they did, without forecl.s .'; th ^would surely not have left it in M, K..,-,... ."' ^

file in effect a bill to redeem "agiinst"'?;;:,:^:
subjecting themselves to ruinous losses and to disapS:
ments that might bo irreparable.

"appoint

8S
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Sit'

«i«ed? I.i,cTear!h!,f "» «"-»«".sl.»Cffl that

gladly aiw/d aVat tt;tTr";
"°°''' '"^' "'»

thoush soon affAv .i . . .
""^ ''°"'''; and

propertycaltL "'' ""* »=""»'>»«« »f the

without a court of .1^, ,, ^ "'"''' ''"•' """"""l

lave given them Thel*'
"'""""• ^""l' " »"« """W

.0 pav their dTbt a„X°""
"»"' '""ard and offered

«er aWe to do lo-' a„H 7 "f
''™" *" "'»7 "«'

and their vendeeV e^nl/'" *.'^ '" ""'"' ''^«".'

property as thp.V n» lu
™®*"^ ^^ "S'ng the

of oioig therr;ht°^ °""u'°°'
*' ''»"''''•• «'p

ll-laring f detelLat ^Zl^'r "''T^'"^'
'^

in November, 1840 ihZl 7^?-'°' «''«n>ption, till

af.« .he landMt Xge^Tnd'"'' 'rt ?""
Jts value.

"*"r^gage(l, and, aa I think, for

These being the facta m-n. ^ • • .

Macaulay, Hon. J. B., Ex C T^
•

to differ from the learned PhinVT-' "^ °»^«fortune

and whenever I a. ^ l^tte /f:
^"^ ^^ P-"^;

regret, humility, and distrutofl!;^^^^^^^^^
^^*^ ^^^*'

e^ouse i3, that while I sit here tT^ i"'^«'"^«*-
Mjr

opinion; and that, wh tever t It ol
'"'^ '' '""^ ^

parties are entitled to the benefi J T '"'^ ^^' ^^^

incumbent on me to give*tK; "^^X"'
'''' ' ^

As relates to the aDnelkr.f«-^„4_,_. ." "''^'^^^° io whom my
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opipion on that point is formed—T fn„i j

*«y Hv, ha'd the fuTurefit .W ™"'"''°"-

»rys'vleofwl„f«ri'^
redemphon. The ofdi.

.he .heriff 10Z if

^''"'''
f^"^"'

'"'''' "'>»°"""''»

;:;: oft: :':!re"/:'„tr
""'™''"°"'»-

WQTfJpri n
^«'^rrea to m this case was otherwise

other heredira:e„.'-;;L"C±^'"' ''""' ""

--^3"V^:i:.o:e::;?:.r;;r^^^^^^^^^^^
such an e«cu.ion by a court of law. The sheHff '-^

°!' ''"'"*
does no. restrict .he eale .a the equi.y „ftl L,
.
ma^s no allusion .o any n,or.gVl1„rZ :

!

<«o.„de.heV„tt^::;;i:rri^^^
't formed the exnress ^nhiL e

,^^^^^- ^^hether

ri^^j T f^'P'^^ss subject of sale, or whethnr M,.Charles Jones bid £105 as for the vhni
raerelj for the eauitv nf .% ^'^ premises, or

««.«, .aa a surplus above ".ll^^jL^.fJ. ,
" '"

whether It was retained hv him nnJ ? ''"' W
only of the mo«-,r I

' ? "'''''""' '" "iooUon

4«, does:7a^:'J;"»= ''7 t",!"-' «ni due by

Wgesthe pay„e„nrforan *rv "' """»"
»ore is said on the ubjec" L .f

'

"Tf'
'"^ ""

,-fl T.^ r..i . ,

"jcu«/. AS to the real fant: h.»-^- no p:yw joac cue ^lOo, or any part of ,>
«,""'" '7

'«a.e. otherwise than as 'a credit^^rll™ SS,-;:
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«»d could it hlw! \ i"""^'"*"
»''<' purchaser:

by reason of »n implied assent
° ,7""° '""nbraced

tri;:^MiSr=-sr
Many arguments were urperl fn^ „ j

efficiency of the sheriff '««!. .
^""^ *S*'°«t the

-^«Mion;anddolw^^^^^

Geo. II oh 7 w^!
"'"''' ^^^''^ ^J^e statute 5"•» ^'^' h was m operat on TJn^ +1. .

3eem to have determined agaLtft '> r'^''''^

f^:f^'(«)
the Lord Chancel si;- "10*1"'^' "

case there is only an emutrr .e , ^^', ^^ *ne present

in the leaseholder an^
°f redemption in the debtor

affect this, as t^ Wl' 'f/'^/"^^f
"'^ lodged will not

' legal estate ,s in the mortgagee." (M
I cannot satisfactorily distinmn-cj, 1, .

applied to equities of red Itln T'l '^''' '''''

and the present. TheylnnW -'' '"''^^''^ ''^^'^^>

why -Execution t:^ri:r^^^^^^
"'^^^-^

an interest is that hJ 1 °'^^'''^^ "PO" such

jijM-obeCserorrrfrr"

"

lifetime of the mortgagor it wo.H i '
-^ '^"""^ *<>

death, and as such bf i2lT-^ n "''=" »"«'• W'

^fiigejjutabje^^ ^Ts":
'; ^^ ;;»-•. ^-.

l^TiA^T^ii: i£;;^P^;;^mmistered(") 8 Atk. 739.

''^''
ff--l^« V. Scheie,? r^: S: 56i?i«-" -Scheie,, 8 East.

-•'""•"•
J?iUgerald,

Q. B. u. c.

R •
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entitled to. ve'Z',n„ ?'"/ " «''»i«-«t™tor i,

therewero eouitable asset,•fl.L'" "°"<"" ""at

"ight not be entiLT tV.
°' "

'°. "'™' "" ™'«'«'

redemption remained where it LlLl iZ' fhad no effect upon such <.n„;f„ . f'
" ""e sale

aeerne to the pLh ^'X'u I?":"" "f ~""
only as a ciroumslanm ;r.i

I'/emains, therefore,

aets and condu of he tT° ^"".^ inflncneed the

opposition that it had, m*^;;';"; "aftf M""=™
to have had an .m.«.

'"'«'" "'' afterwards dec ded

o«t, it had not I °s .rT' *"'•" "°'"»™
equitable consid rat n

'

m rXTV" "''"" »"^

encing both nnniea T. .
^ e'reumstance influ-

the morttgHndTr a °'"'«''«''f
""O ""o a»»i«nee of

effects np°„Their:e;ec:ivnX°"""' °' "' ""

As regards the demurrer for want o*f nar^ip« r

4nderreX:^X^:lX'l^^^

Cause ves't:in;Lr:„
;::;ifat;:.™' ""f

"'^ *""

they may be preclnded.
™"°"' """'' "''''''

^..s:\\re:,td°t^^:r:Tttir"r°-^^^^
without re^ar^toa-^l-TT

«°»f^rs determined,

consider it;Yhe argument nf '"^' '"^ ^ ^'^^^ ^^'^

".edinwo?ir::::—r=x

«7
.^J

Judgment.
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iii proWsions, against as well as in f.yiJnr rtf i.i»t;*<r.
but, admitting the force of such argamer ie 1.11'

stroction, and m subscrvienpp tn th^ J- u.
^ °, *'"°

»?nma facie «eabliahe,l_th<, oZof^lT'
»pon .h. „ppo,Uo aide, an, eb! "aZ;'.^tS .'

Ulo be canlmusly exercised.
'"enura it ig

An equity of reiJcmptioii is i„ „„„;,„ ,. . ^
estate itself, and ,he Lrtgag thereof aT> d

°' ,""

and the law of England in ,•*,!„„!! "^ «" ""'^i

eonncion .i,h o„f statu," C'n the ,T"«T. "' '»

be borne in ".ind, and, wi, n rel^, "b T^-^!\'°found to display a solieitude (I Ih,' ' """ '"'

i"cii,„t unreasonable) in favour nf „„.. ^ ""'^' ^^J
friendly to tie statu T! S'"-

' "™ ".-.f
would, if any thins have JJ fu

" ''=S'»'"»l-, I

than they are in ftV„„; of ii^""
""'^ "™g«"t

among other thin, TwouH * P«essions; and,

Act, hie bad no stpir.^'i °„r:s'''^f''r"^
sale, under circu.s.aLes likf If t „T

?'"'""'

exception in peculiar eases i„
"''"''""-^"k^'t to

court-making the wan. of effect In
","°" '^ '"^

exception, instead of leavin' if f* "'*' "=
and ISO intimated, I ;S 11;::-^. -i'»ow is;

questions put to me bv a c„m™v. T '° '' »<"•'«» of

CounciuLtheShance ;ZT"' " "» ^i-lative

The value of real etat^i^Upro 7"''="''™-
years, compared with its vaLri ''''

'" ''^-«°°«

and a kilewledge of the larg extent
.!.''?"' P""*'

made an article of eommerfe a, 'V*'"'"'""''
'"'™

and careless way in which in ,in,.
"" ""' '°"«

completed, J imperft"V7£:: ^ '"^ "een

and other consideraflnn^ .„..,
'g"orantly accepted,

Hbo™. legislative p-isio.VoTo^:?^:",^::;:
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>fe for value, and supposed to be valid Tf uthe province of the leLlatur*. LT I "' ''°^«^®^' '^46.

juitioe, whose rules SelT.' "°* '^ '''^ ^°"''^« ^^ ---ruies ot decision are prescribed. "7""

f"" w'"«ktJ;it;:l^„:t° ". -.7 separating

this clause been diridedZ ii ,
•*' P™™™"" of

«nct sections .httlL T't"""' ''"<' '™
I do no, perceiveTbaTevruMr^ 'r'""'

""-'

separated, in relation
' "^ .'"'" '">ave less force, ,o

"We of tie iZ « the .1 ! '
^ """''' '•<''«'• '» the

™l« by which st^t'nt a" If ''°''"'' •"" '» "«
which, not inapplicS 2 ""« .'=™«™ed

; some of

-ofa.^r*^::r,r:i^-er''
in addition to the law nf T?««7 j ,

.We proWnce, on the 4.b of"SS 'itr'"'"
'*'' »'

fellowing effect

:

' '*^^' "" »» the

»/

fly 81 Geo. HI ch. 31. m„ 4q ,. . „ , ,

i» Upper Canada shall be g^ted i f "^ «™'«'
"oecage, in like n,anner as Ss1Lu' '•"'* "'°°""™

in free «.d con>mo„ soccage."
"'" '" ^°8''»<I

32 Geo. III. ch. 1 MO <) J- . .

matters of cnt oversy ,ll!' f"'""
«"' "I- all

right,,resor.shallbeLdt:
;: .;S"f ";" """

rule for the decision of the ^^e j" a^d, by
'
"' ''^

SivL™i^-;iotinV-;^„^-ofC^^^^^

VOL. I.

89
r/filt
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Statute 4 Will. IV., ch. 1, sec. 16, enacts that "No
person shall make entrj or bring un action for lands,
bat wuhm twenty years next after the time at which the

Icoried.
" '"''' "'"'^' '' *° ''""« '"'^ "''''-^ «"»

Sec. 17, mainly upon conditions broken.

uun't* i^'^'l^"
?*'"' °^ *'"'"'*^ '^^ ^"'' tl»e right

jail be deemed to have accrued at the determination of
such tenancy, or at the end of one year after the
commencement of such tenancy

; provided, no mortffagor
hall be deemed to be a tenant at will, within this cfause,

to his mortgagee.

'

'

Jul
.^2.-«No person clniming any land in equity

shall bring any suit to recover the same, but within the

j^ ^'u V.

^""«
r^''^'

^^ ''' ^^°^"^°»« of this act, he.u.^t xn.ght have made entry .. |...ght an action to rec ve^same, if he had been e.t.led at law to such estJ^
n erest or right in or to the same, as he shall claim
taerein in equity.

Sec. 35.--« Nothing in this act to interfere with any

relief, on the ground of acquiescence or otherwise toany person whose right to bring a s^it may not' bebarred by virtue of this act."

Sec. 36.-« When a mortgagee shall have obtained
possession of the land, the mortgagor shall not b

X

time ' II'::
'"* "^'''^ *"*^"*^ ^'^'^ "^-t after Sftune at which the mortgagor obtained such possession

unless^in the meantime the rigb. be acknowldgeT"'

Sec. 43.—"No action, or other proceeding shall ho
brought to recover any sum of Jne, J^!.t '

mortgage, judgment, lien or otherwise, charg'ed upt^
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or payable out of. any land, at law or in equity, butw,thm twcaty ears next after the present vLt to
recover the sarae shall Lave accrued," &c., unless part
paid or acknowlerl^od, &c. "Provided, that in respect
to persons now entitind to an equity of r.dempHon.
the right to bring such action, or to pursue a remed v for
the same, shall not be deemed to be .tinguishe'd or
barred by lapse of time, until th. expiration of five
years from the time that an equitable jurisdiction shall
be established-provided that shall happen within ten
years.

4 Will. IV., ch. 16, makes a certificate of redemption
equiva.ent to a re-conveyance; "provided that such
certificate, if given after the expiration of the period
withm which the mortgagor had a right in equity to
redeem, shall not have the efl-ect 0/ defeating any title
other than a title remaining vested in the mortgagee, his'
heirs, executors or administrators."

"0X ¥ \

Such being the state of the law, the eleventh section
of 7 Will. IV., ch. 2, recites that the law of England
was at an early period introduced into this province,
and had continued to be the rule of decision

; and at
the same time, for want of an equitable jurisdiction

:

JudgmeBt.

it has not been in the power
of mortgagees to foreclose.

mortgagors, being out of

possession, have been un-

able to avail themselves of
their equity of redemption.

And, in consequence of the want of these remedies (or
this remedy)

their rights may be found I their rights may be found
to be attended with peculiar to be attended with peculiar
equitable considerations, in equitable considerations, in
regard to compensation for respect to the right to re-
luiprovements, deem.

m

.h

depending upon the circumstances of each case ; and a
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i!

^^^ stnct application of the rules e>ttb]ieh«d in Sngland
a»PMB °*'3''' ^e attended with injustice; "5< t^ Msr-^o^
8«Jtj,.

«««<?<«<^. that the ViccChancellor of the said court thaU
have power and authority, in all cases of mortgaaes
become absolute at law, before the (4th day of March,
18^7,) by failure of performance of the condition, to
make such order and decree.

in respect to foreclosure,

and with regard to compen-
sotion for improvements,
and generally with respect

to the rights and olaims of
the mortgagee.

in respect to redemption,

araigenerally with respect

to the rights and claims of

the mortgagor.

rJ

1 !

ii

T- >

as may appear just Pnd reasonable, under all the
circumstances of the case."

The first part of the recital states merely two facts.
j^.nt but the mod. of expression is peculiar, and indicates

states that it had not been in the power of mortgagees
to foreclose and that mortgagors out of possession hadnot been able to avail themselves of their equity of
redemption

;
and as a consequence of the want of theseremed that tkeir rights (that is, to forecle oredeem) might be attended with peculiar equitable

considerations, in respect to compensation for improve-
ments, and in respect to the right to redeem. So faras the recital is a key to the interpretation of a statute,the present shews very plai-.ly in what respects it waapprehended peculiar equitable consideraLns LZ
arise, namely, m relation to mortgagees claiming forimprovements, on the one hand, and mortgagors seeking
redemption, on the other. It then addsf that a sS
application of the rules established in Englan^^g^
be attended with injustice. This implies that fhe
jnjustice was to be apprehended from the strict applies!^on of the law of England ; b«t the time, so far'' themere lapse of time is concerned, within which foreclosure
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I 'Ji

ncnt.

«lr«i«lliption eoald be obtain^ w„ a„d u »™i,f,d IMl

a. ™l« ..tabli.bed m E,gl.nd ; .„d I do'no. «.Z^*" .l.«.th ,«t.on overrid.. th.e act, ,o ., m empo "r
""'

«h«r word., ,0 rofu.0 fo„o,o.„,e ., „J ;„„ ^ '^

tw« 7 yo.™ rftor the tim. .h.11 have .omfflonorf

whothor th.r.f„„ . «oreg.go, or mortgage. fnL^^remedy m due ti,„e, i, ,„ be decided by . refe™m toe . .v..m.„«o„ed .u.„te (a). The 86a. ««r ofll.t ttalute, however, en«!t., th.t it shall not interfere
inth any r» e or j«ri.diotion of court, of equity, i„

otherw..e. Taking then tho rule of acquieacence it

England may be relaxed, so as to admit » mortgagor toredeem, although strictly precluded on that 71iThe question of difficulty is, whether, if entifled ,

o

rales England, a .feiVfer role can be appli-d toprevent .t ? and, generally, whether either pari, bl'
ent, led to foreclose or redeem by the strict'appiS
uruld r r"'""!'

'" ^"«'«»''.-«'"ight.anbe
curtailed by the application of a stricter rule. The
argument ,s, that relaxation in favour of one party,

tb. in relation to aoquieseence, facts and circumstwce,
falling short of it by the rule in England, may be hefd

wenty years allowed by the statute of 4 Wm. IV., eh.
1, and in like manner in relation to any other rule inEngland that it may he extended in favour ™f o^r^tric^^^ainst either party, as may appear Ju:';n°d

''^^® '^'«'^o»;j«w w, that this clause intended that the

granted although thelSt/4 Wm V c^fwo'r^f*' '?<* '""f
operated ao a bar. '

'
'' *°"'f* otherwise have

'*''!

:*.,*

J.t.
; •: «

:
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court should not be restricted to the rules in England at
all, but that occasional exceptions might be made, or a
new rule pro hae vice be adopted in granting or refusing
relief, under circumstances in which, by the rules estab-
lished in England, applied strictly or even liberally, it
would not be warranted ; in short, that each case may
be disposed of according to its own merits, as may appear
just and reasonable, without regard to the nature of the
relief sought, or to the rules established in England.

To a certain extent I can perceive a discretion vestedm tho courts here, to expand or modify the rules which
govern the courts in England, in favour of the rights
and claims of mortgagor and mortgagee, but the limits
to that discretion arc not clear. It is contended, it may
extend to abridge the rights of either party, as well as
to extend them, by granting or refusing relief on broader
or narrower grounds than in England : whether it be

J«ag«i.nt. fo, depends upon the spirit and meaning of the sectionm question. Being a remedial clause, it is to be con-
strued liberally

; but in what respect is it remedial ? It
IS so in regard to either party that may require its a-^ Itmay favour the mortgagee in respect to foreclofi om
pensation for improvements, and generally with re.oect
to his rights and claims. It may favour the mortgagorm respect to redemption, and generally with resptct to
his rights and claims; and whereone is favoured it must
necessarily be at the expense of the other. The extentand nature of such favour is the point of doubt It isno favour to apply a stricter rule against the party seek-»ng relief, than would be authorised in England : U con-verts a remedial into an irremedial act! it ,; It ,benign, but a rigid and forced application of it. It isextending a favour to the opposite party, subversive ofthe right to the relief sought, and incompatibi S anequal respect to the rights of both. A mortgagee seek"ing foreclosure, or any other relief, may not be^nti ledto what he asks, according to the strict rule : in su h anevent the rule may be relaxed in his favour. 1 morT
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gagbr, seeking redemption, may require a similar indul-
gence. Here each party in turn may experience an
ameliorative application of the rules in Englahd It is
the reverse of this to refuse the relief by a more stringent
application of the rules of equity; not to unbend themm favour of the party requiring relief; but to tighten
them against him to his prejudice : to say to a mortgagee
you are clearly entitled to foreclosure by the English
rules, but it would be unjust towards the mortgagor to
allow It upon any terms, and it is refused

; or to say to
a mortgagor, you are clearly entitled to redeem by those
rules, but it would be unjust towards the mortgagee to
allow ,t oa any terms, and it is refused-is to apply a
stricter, not a more benign rule than prevails in England,
is It making a just and reasonable decree in respect to
Joteclomre, or generally with respect to i'le rights
ana claims of the mortgagee, to refuse foreclosure on

SdTotr '^ '^' '^ *'^ "'" '' ^°^'*'^^' «^-^^

95

Is It making a just and reasonable decree, in respect
to redemption or generally in respect to the rights
and claims of the moftgay.r, to refuse redemption
on any ternjs when, by the rules in England, he is
clearly entitled to it ? How can a rule be just and
reasonable here, which is more rigid than the rule estab-
hshed m England, the strict application of which, it was
apprehended, might be attended with injustice?

The appellants contend for a shifting application of this
clause so as to grant or refuse foreclosure, not according

relief, bat of the mortgagor, and vice verm. Now fore-
closure, Then the mortgagee is entitled to it by the rulesm England, must be consistent with the righu of the
mortgagor. So, e contra, redemption, when the mort-
gagor IS entitled to it by the same rules, must h. con-
detent with th^ right, ol the mortgagee; so that the
mortgagor can have no nght to a decree against fore-

Judgment.

;
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f^

^ Closure to which the mortgagee is entitle.1; nor canUe

"^-
vtw hen >r°'r"'''^"^^

*'''*• Iftl'i^beacorrecview then it depends upon the claims of the parties •

•ehef. Consistently with these rights there may well

«uow a claim falling short of a bar to fha r:„K» *
operate .. a bar to i, l„.k. ,iie ^.IVa di S^

"

«h.oh did not mean to take awav ejislin, rfthts Zonly to eubjeot them .0 condition, or tormalnS?'by the atnct rules established in England.
°"^"*'"''

,^_ .J^' f"" ff'"'''° "J "-P""" tbe eo«rt to make/««.t snch order or deeree, in respect to foreclosure JZt

-rrjht7rgrofri::;r.eTr
whatever may be the daim, falling short ofA .'
.t.. right, but subordinate t;it,of?het.tlor &as respects the mortcaffor is i^ ,•„«.. ^ * * '

-ubordinato to it, of the mortgajeeT If b! «f '

r^:::^ :r\?'"i>
*» -^4ee"LrSer.':

^^.jr'ero :nrsi:"ttY,i"
"^"'' -

such right ? When tw.!! '
'^''" extinguish

•

one mJ!t ,J^Z:^'TZl utVel^fTfthe antagonist claim ceases to be a r^k th .
'^^''^'

remain an equitable claim.
^ '

*^°"«^ ^'"'^

The right to foreclose or redeem by the law of E„.land, cannot be rebelled or destror^ri i,

*°«"

unless a co-n-. -r ? "^^troyed, however modified,unless a countervailing r^gAt of paramount weight" be'
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established; but the argument is, that such right may 1846
be destroyed by that which falls short of a paramount
right by the same rule. Of course, a mortgagee or
mortgagor seeking relief, must establish a right to fore-
close or redeem, in the first instance, by the rules of
England

;
if they fail him, he may obtain assistance from

the clause in question, when proper to grant it ; but if
he does not require its aid, can facts and circumstances,
which in England could at best constitute equitable claims
only, and not amount to a bar, be admitted to ascend
beyond mere claims here and mount up to a bar, so as to
reverse that which, by the rule there, would be the right
of the party, and convert it into the right of his oppon-
ent; would that be just and reasonable, when it is said
as an inducement to the enactment, that a strict appli-
cation of the rules in England might be attended with
injustice ? If these rules are exceeded or straitened,
does it not become still more unjust ?

Such, after the best attention I can give it, I must say
is my humble impression of this 11th section. Its pro-
visions run pari passu equally in favour of both parties :

the want of a court of equity being no fault of either,
and each being liable to be affected or prejudiced,
owing to its absence ; and it reserves to the court about
to be established a discretion to relax the rules (by
which it must, under the 6th section, have been other-
wise governed) in favour of either party, when deemed
reasonable and just under all the circumstances ; but not
to limit their rights within narrower bound. , by refusing
foreclosure or redemption, where by law the party was
entitled thereto.

In my view of the present case, therefore, it turns
upon the question, whether the respondents have a right
to redeem by the rules established in England? la
applying attention, with this view, mors closely to the
case before us, it is to be observed that Thomas Smyth
exeettted the mortgage in fee iu 1810, which became

18 VOL. I.

Judgmat.

N
mL^^

y

iM



BRROR AND APPEAL REPORTS.

forfeited for conditions broken in 1811. When this
security was taken (each party being presumed to know
the law; both ki.ew that in equity it only operated as a
plerlge, and that the mortgngor would have the equity of
redemption for twenty years after default.* It was also
known to them that there was no court of equity, in
which the one could foreclose, or the other redeem ; but
« was open to the mortgagee to eject the mortgagor, or
to proceed on collateral securities; it was open to the
mortgagor to tender the debt and interest, or to resist an
ejectment, under the statute 7 Geo. 11., ch. 20. There
were, therefore, other remedies open, but not the oppor-
tunity to foreclose or redeem.

The mortgagee did not eject the mortgngor, acd he
remained in possessica. In 1818 the mortgagee pro-
ceeded to judgment on a collateral security; and! in
1825, the sheriff's sale was made ostensibly of tho two

J«dr.«tr' °V'*'"^
"°'''" controversy. The mortgage had

been shortly before such sale, assigned for a nominal
consideration to Mr. CharU, Jones, as a trustee, it is
said, for the mortgagee; and, in such assignment, the
right to redeem is distinctly stated. Mr. Jones, soon
after the assignment, bought the land at such sheriff's
sale for ^105, being at the time possessed of the legal
estate as assignee of the mortgagee. That this sum
of £105 was ever paid or tendered to the sheriff, or the
mortgagor, does not appear; and, in the absence of
proof. It may as reasonably be inferred, it was retained
or applied in reduction of the mortgage debt, but
inconsistently so applied, if the mortgagee had really
purchased the equity of redemption, for that would

LXend"'"'" *° '''-'' ''' ^^° --^««e

In 1825 the mortgagor relinquished possession, and
in 1826 Jones entered. At this period, and not before,
the time for redemption began to run against the

* « ""* »«;«'•« judgment of the Privy Council in thin «.ft«'II 7
7 Moore, 206, and which ia printed ^ . aoS in 6&X Koi'
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mortgagor
;
up to that time things remained in Btatu quo,

and in effect it was the same as if the condition had
been broken in 1825. instead of 1811. The fourteen
years delay, from 1811 to 1826, was an indulgence or
tt forbearance on the part of the mortgagee, who might
not have been willing to enter and incur the responsi-
bihty of a mortgagee in possession, or to forego his
unclogged right to proceed on other securities.

Now, taking it to be clear that the time for redemption
did not begin to run against Smith till 1826, when Jones
took possession, and that he had till 1846 to redeem
«>e real question is, whether that right was lost in
November, 1840, at the end of fourteen years, (when
he bill to redeem was filed,) either by the rules estab-
hshed m England, or under the 11th section of the
Chancery Act. I do take it to bo undisputed, that the
time for redemption did not begin to run against the
mortgagor, until the assignee of the mortgagee took j^ .
possession, 1826, although fifteen years after the
condition had been broken. And my opinion is governed
by this consideration

; for, if 1 were justified in giving
It relation to an earlier date, I should be quite disposed
to do so.

•

Assuming then, that the right of redemption existed,
and that the time of limitation had not commenced
running against the mortgagor till 1826, I do not
find authority for holding that right lost by reason of
acquiescence or otherwise between that period and 1840
vhen the bill to redeem was filed. As to mere lapse
of time, the respondents had until now (1846) to file
their bill, and had the time, by reason of long possession
by the mortgagee, been nearly expired before the year
1834, the statute 4 Wm. IV., ch. 1, would have extended
It for five years after the Chancery Act was patted
namely, till the 4ih March, 1842.

«;It cannot depend upon mere value, or the consid-

jll

.•41
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eration how far the mortgagee*! debt was an equivalent
for the lands at their value in 1826, when the time
first began to run. Much stress has been laid upon
the value, and aa far us material, I look upon the
lands mortgaged to have been then worth at least as
much as Mr. Jonca sold them for—4f any thing, more

;

and it is clear that they rose in value very rapidly
afterwards. I do not think acquiescence proved, on
the part of the mortgagor or the respondents, or that
they slumbered on their rights to a degree amounting to

an abandonment in a court of equity. In 1826, the
mortgagor relinquished possession on the eve of the
sheriff's sale

; up to that time his rights as a mortgagor
subsisted, and were clearly recognised by the mortgagee
in his assignment to Mr. C. Joneg; I think he removed
the mill irons, which was the only abandonment of
possession proved, in the mistaken supposition that the
sheriff's sale would operate to foreclose him, and that

,^
all right of redemption would be thereby extinguished;
therefore, that though he so relinquished the possession
voluntarily in one sense, still it was evidently owing to
a mistake in law as to his true rights. It is not shewn
that he delivered possession, or gave any express assent
to the mortgagee's entry in 1826. He knew the
possession could be recovered by an ejectment, and
appears to h^ve submitted to circumstances he could not
avert, and which he ignorantly looked upon as puttine
an end to his equitable rights. If it be said he must be
supposed to have known his legal rights, knowing all
the flicts, the answer is, so mrst the other party •

but
both were in error, and it is obvious he did not spon
taneously reKnquish or part with any right he really
thought he had the power to retain. I do not feel
justified in holding what he did under the circumstances
an acquiescence that should bind his rights ; nor aooor
ding to the evidence, did Mr. Sewall the morteairee •

but it appears that afterwards, and when purchasers firsi
offeree in 1^^6, the opporianity of redeeming the estate
w«0 generously and liberaHy offered to the mortgagor

;
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aod jt i« shewn that be »t that period made fruitless
effortB to raise the money, or to induce friends to
porohase at a small advance, manifesting an anxietj to
torn the property to better account, and realise something
more from it. In this ho could not succeed, and he was
hineelf poor, and without the means of extricating the
land.

I do not think any one perusing those portions of the
appellants' answers, and the evidence on the defence
read at the hearing, can rise from the perusal with the
impression that the mortgagor voluntarily resigned his
rights, or did more than submit to what he could not
evade

;
he was evidently influenced by the pressure of the

sheriff's sale. The only fair application than can be
now made of that proceeding is, that it induced the
erroneous belief in Mr. Jomt and those holding under
him, that it might enable them to transfer or enjoy the
absolute estate in fee, in law and equity ; and to shew
that when Jonet entered and sold to Eicock, and he to
Ward and Ja». Simpton, and they to the appellants,
each professed to sell and expected to buy an indefeasible
estate, and thenceforward used, occupied, improved and
disposed of the premises as absolute owners.

In rehtion to this sale, both :; .-ties laboured under
mistaken notions as to its effeci ; and if in itself void
and inoperative, the mortgagors so far yielding to it as
to dismantle his mill, fearing he would otherwise through
its means lose the irons, did not, in my idea of the rules
of equity, manifest that deliberate surrender of his
rights which should for ever conclude him. If I thought
it ought, I would cheerfully give that effect in favour of
the parties who have possessed and enjoyed under that
sale, in the belief, that though doubtful, it would
ultimately be upheld as valid and binding on the rights
of all parties concerned. Nor 'in T /.«no:^«» ^.l. -•'

^ .

barred by passive acquiescence after the entry of the
mortgagee's assignee.

JtidfWIt.

-''-tea
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1846. In 1887, every impediment to foreclosure or redemp-

""^^^^ tion ceased. The appellants did not seek to foredose,

g^ wishing to consider the mortgagor as foreclosed already.

The respondents sought to redeem in 1840, fourteen

years after possession was taken by the mortgagees. In
this (I mean not filing the bill sooner) I see no delay
that should conclude them ; especially when the events
of 1837 and 1838, and the state of the country in 1888
and 1889, are remembered. There is much, I think,

(according to English authorities) to preclude redemption
as against the purchasers of village lots, especially Shaw
and others, acting ^'n confidence of what Terence Smyih
said in his letter of the 10th May, 1832. That letter,

however, was, I think, written bona fide, and stated
clearly the claims of the mortgagor to the property, and
gave Shaw distinct notice thereof. His opinion as to
what his father, then in his dotage, would do, was veri-
fied by the event. He does not disclaim as for himself,

>ndg«Mrt. in the event of his acquiring any right after his father's
death

; and if he had, a nude assurance of the kind, by
an expectant heir or devisee, would not at law bind him;
and, I apprehend, would not, without more, estop him'
in equity. It did not influence Messrs. Ward and
Simpson in their purchases ; and as to others, whor? it

may assist in protecting in their possessions, the respon-
dents ofi"ored on the argument, through their counsel, to
forego proceedings against them, and to confirm their
titles.

In addition to the sheriif's sale, and the rights it was
supposed to have conferred, and the acts of acquiescence
and the passiveness of the mortgagor and his devisees
the appellants rely upon an equity arising out of theii^
energy and labour and large expenditure upon the pre-
mises, and their foresight and judgment in promoting a
village, to which the principal part of their enhanced
value 18 by them attributed; also the lonir tima *\u.j

have been in possession, spending the best years of their
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hves m improving a property they supposed to be their
own, and making by laudable iadustry a provision for
themselves and families. No doubt much is due to thoir
enterprise, exeftions and improvements, in raising the
value; but claims like these cannot, I apprehend, be
suffered to deprive others of their rights, and to change
the rights of property ; were it a case at law, thjre
would be no doubt. After the respondents had estab-
ished a cear legal right, it would be vain for the appel-
lants to set up fourteen years' possession and large im-
provements as a defence ; and if the equity of redemption
be really looked upon in equity as the title to the
property-if the equitable estate is r-arded in equity in
the same light as the legal estate a. .w-the same con-
sequence would seem to follow. It would, too, were it
a legal title, be open to the appellants to set up at law
the defence of acquiescence, &c., though perhaps with
less effect than in a court of equity. The prospect of
the appellants losing the hold they have so long had and
enjoyed, in the confidence that their title was a secure one

^""^^

no doubt addresses itself strongly to one's sympathies

'

these things render the duty of deciding painful and
anxious. But we must look to the rights of the other
side, and in the conflict of opposing claims, determine
with firm indifference where the legal right is and
acknowledge it. It is the business of legislation to cure
doubtful titles, by general remedial provisions

; the courts
cannot bend the rules of law or equity to what would
look like distorting them, in order to do so in special

'

instances where an imperfect title is attacked.

As to the enhanced value of the estate, I certainly
think a great deal is to be ascribed to the energy, exer-
tions, and outlay of capital on the part of the appel'lants •

but at the same time I think a great deal more is due to
the Rideau Canal, and the settlement and growth of
population in the surrounding country; and I doubt not,
that if the village and other present improvements had
not occurred to the premises, their adaptation to their

^^
VOL. I.



ERROU AND APPEAL REPORTS.^ present use, would render them of very large value now
..^. « comparison with what they were JrtkTim

'

Bmjth.

m„ •
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exn^n,! 1 .
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by the 11th section of the 7th \Vm. IV ch 2 ^in*],-^
with an Hackjod discretion, .i.h J^jll:!:^:',
It were, a speoml equuy in this case, regardless of therules m England, I should be disposed! reverse thi

renlM" ."^
"'"T^ t''^'

'' •»"'«' possessions, and torender that a good and perfect title, which in 1826 was(though doubtful) by both parties thought to be vaHand rehed and acted upon as «uch, in the confidence thaJ

in "?; u
''"''}^ "°*' ^' '^'''''''^' '^i't^'-bed, orthat I would be made good by statute. It would, accor-ding to my impression of the law of England, and inmy view of the counterbalancing equities of the case,

o

S°'"gSreat lengths
; but I think, as the most salutary

course, I should be inclined to go thus far.

The considerations that would weigh with me, with
others mentioned by the learned Chief Justice, are, that
the mortgagor had from 1810 to 1825 (fifteen years^ topay the debt, before any attempt was made by the morN . ^gagee to realise it or disturb him, a long and indulgent

^^*-
forbearance, especially if the mortgagor had any other
assets tangible by his creditor ; thft 'when the

"
her r

sale was made m 1825, though an abortive measure, itwas supposed to confer a title-at all events, to creite
an equity-that would be upheld in any future court of
equity; that, although Mr. Charles Jones, Hieock and
subsequent purchasers, knew the state of the titles they
bought and that they were questionable, and made
guarded conveyances, still they relied upon the title as
tenable after so great a lapse of time; that, before any
sale was made by Mr. Charles Jones, the opportunity
was offered to the mortgagor to redeem or re-purchase
by paying the mortgage debt and interest, sixteen years
after the breach of the condition-of which he did not
avail himself; such offer being made not as his right
but rather as as a reasonale indulgence to him ; that! in
the state of the property in 1826, it was unproductive,
and could be of no use to the possessor, without the pre-
vious outlay of much labour and expense in improve-

lor
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nioiUB; that no one would have purchased it under a

were Zf T T«
^'"^'^ '^ lands situated as thesewere and tnat, without selling the whole estate abso-

could 'not V'^T* "^ '^' "^'''^'^^ ^'^' '^^^ i-t^restcould not have been procured for it in 1826, and, as it

181
'

: r ""^"^ *°
f:

°^°^*«*See, .hose'dobt'sL

doubled without, so far as shewn, any part of either theprincipal or interest having b;en ^paid off- hat h'

tdZ!T.T "°*' '^PP™*'^' i» -situation to haveredeemed, had there been a court of equity: that theoccupiers, by outlay of capital, labour,\nd exerd nupon he premises, (otherwise unproductive,) and re^rdng them as their own, have contribute W fytenhance their value, and that the enhanced valuf from
whatevercauses,temptsthepresentapplicationtr^^^^

.^.. "-
t^^^^^^
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if we have a discretion to do ;vhat I am deterred from iftd«doing only because it looks to me so much Sc Slegislation m the particular instance.
^

If I felt that I had the ample discretion contendedfor, I would however, not hesitate to exercise" butthen I should in future feel called upon to g e t ^henff s sales, made under like circumstances, a imHarffec; unless some good reason appeared in he pTrdc

If I could make a decree as an arbitrator, I wouldplace the appellants in a better situation thin Ifeelauthonsed to do judicially; but under the llth secUon

follow-"*' I*'"'
*'^ '"^^^ «^-'^ b« modified to thefollowing effect: reciting the respondent's relinquish-ment of an right of redemption against those wKatreceived titles, or hold under contracts for titles in fiefrom the appellants, Ward and Simpson, to decree an

*""'"'"*

account of mortgage money and in'tere t, and f theimprovements according to present value, of wha2-ns the egal estate of the appellants,VL andSmpson on the one hand ; and on the other an accountof purchase money received by them, or to be receiv^upon contracts of sale still executory, &c.
*

I think Ward and Simpson bound to account for theproceeds of sales. The argument against it "ems toprove too much
;
for if. excusable because they n^^ soldsuch title as they had, it follows that the right to red 1remains unaffected by, or excepted in such^ales It ^inconsistent to refuse to call for the purchase money asbeing a speculative sale, and then'to relyuponLh

sales as precluding redemption. As mortgagees „
_possess,on, had the parcels sold been only^iTt
.esponden.s would be entitled to the rents and profits •

being sold absolutely, they are, confirming the saleVequally entitled to the proceeds thereof. IL perceive

109
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ff' I,

«



nt

mrth,

XRROR AND APPBAL BEP0RT8.

no Mibstantial distinction. The mortgagees had no right
te speculate with the respondents* property ; as soon an
the mortgage debt and interest was realised they should
have stopped

; all beyond that was surplus, for which
they are liable to account.

As to the appellants, 5nw, Lake, CoUint and Glan
none of them deny notic oept Lake, as to the first

lot he purchased
; but I , *erstand the respondents'

counsel, that they were willing to assent to a dismissal
of the bill as against them as well as to confirm the titles
of the other purchasers not made parties. Upon their
cases, therefore, I have not applied separate and especial
attention.

Smith, Attornet-Gbnbral.—The practice of the law
to which I have been accustomed in the Lower Province
18 so totally different from that which is pursued in this

j«d,»tat part of the province, that I cannot be expected to enter
into this case at any length in expressing my opinion, or
to give any judgment to compare with either of those
just rendered by hir. Lordship the Chief Justice, or Mr
Justice Maeaulay ; and as I have the misfortune to differ
from his lordship on one point, I should not have ven-
tared to express this difference of opinion, had I alone
differed, but I should rather have coincided in the judcr.

"u^^u^T .*^'
*''"'"*' "°'^"' *^® '^^"^f tfaat, the opinion at

which I had arrived was an erroneous one ; but supported
as I am in this opinion by hishonourMr. JusticeMaeaulaym whose able judgment I fully concur, feel myself
constrained to retain the judgment ct which I have
•rrived The case, in my opinion, hinges on the inter-
pretation to be given to the 11th section of the Chancery

it wt!? f!l
°° ''''^**'''" ^" «'^y'°«' '^''^ throughout

the whole of the argument, I have been under the con-
viotion, that the 11th clause of that act does not confer

i?nZ2"T '^,^^T'^.
*^« "ght to refuse redemption,

If, under the rules of equity i„ England, the party seek-ing redemption could have succeeded; but it only gives
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the circumBtanoes of each cse N T"""'^^''
""''«»' "7^^

to shew in this caae th.t 7 .7. f*'''
^^''' " "^t^'ng ^

redeem by lapse of t^^^^^
h« right tf

"-^•

evidence fo shew t atI ;-i^^^^^^^
" "^-g - the

acquiesce in the sale of tCZtfJ T *^'* '"'^^'^ ''

think the equit, of the IV^^;J"* ^
-^°^«> I

dents, and that the decree of ih.v Z *^® '^'P^""
to be affirmed.

*^* Vice-Chancellor ought

McLean, J concurred in !.« «^- •

bi. Lordship ft. ChJjitice ' °° "*"'«"' ""?

for the purpose of being re-argued.]
^""^ '"'^•"•
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IN THE EXECUTIVE COUNCIL.

^^te.een George STRANoT^nLTON.
Appellant anHAndrew Jkpekey, Mesponlnt '

"°^

Where tha executive irovenunent ha^^^

a claim of pre-emption, and have ultim.*!:
"°^ *•"» Crown, with

nofwud appears in obtaining tbrSiint "f?-
""^yj^^tbority, where

grantee of the Crown a trustee nf»n^' "/'^'^ards to declare th»
opposing party, on the%rouLd tharhe^h!:.""

"^''"°'' l«nd^ ?oJ the
equitable interest therjfin. And <,!, ^r^ P'^'o^'j acquired an
whether the court ,.nd»

° .g-u V '
'^•"*'' »''«« b'^ h«n ^„'/

to interfere at the rnata~;cronhrrTrnhohrr'' '"'7 "'horiti;
^ ^ *"'' '"»<' opposed the grant

Mr. K J. BouUon and Mr. E,ten, for appellant.
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Mr. Sullivan and Mr. Blake for respondent.

Jiftt7. -^^^ ^^^^'^ ^^ ^^^^ ^^^^ sufficiently appear in the judg*

ment of the court, which was delivered by

Robinson, C. J.—The question in this case has

been ably argued at the bar, and if we could have

brought ourselves to entertain any doubt after look-

ing into the authorities cited, we should in justice

to the parties, and because the question is really

one of very extensive application, have taken whatever

time was necessary for removing the doubt. It is (so

far as we know) quite a novel attempt that is made
by this bill, to establish that the grantee of the Crown,
holding letters patent, may be declared by a court of

equity ito be but a trustee for another person, whom they

may invest by their decrees with the beneficial ownership

of the estate, by reason of an equity which they may
Jndcmrat Consider to have been acquired while the land was yet

vested in the Crown, and this when the grantee of the

Crown is not charged with having done or intended any
thing wrong in obtaining the grant, but is admitted to

have merely urged his claim to a patent on the footing

of right, and when the government, exercising its judg-

ment and discretion, on a full knowledge of all the cir-

cumstances, deliberately directed the patent to issue to

the appellant ; thereby disallowing the claim to a grant

I
which has been advanced by the other party ; in other

^ words, that a court of equity may, upon its view of the
1 claims of the parties on which the Crown has decided,

overrule the act of the Crown, and defeat the title of the

^
patentee, either partially as in this case, or wholly, as
might on the same principle be done in other cases. Wo
cannot derive any other impression on reading the opinion
of the Attorney-General, which had been called for by
the government, than that his advice to the government
was, that Jeffrey had no claim either at law or in equity,
to insist on a right to be allowed to purchase the acre in
question, and that he ought not therefore to be permitted
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a momen., timt having mj„ to nl.T. ' .° '™«'"'' ''"•

after doliberaeelv confidel
' ^ -.'°

"" P"™!"""
co..d p..iH, b/iZrd^^ tVritl tT'

"
the grantee, we did not pretend ,„ j! T .u °^ '°

of proper.,in .ha. which ':::« . ".^ Jtetrh''""fore only considered that we were T.! • V "'"
right .0 represen. .he lelal erato*^?""*

'°
J.""

">«

urge against y„„ .ny olaiftoTeIrSY" '°

have by reason of our previons a«. 7 .,.

""^
Ie»»ee, of whioh we have bZ fZ ' T '^"' "^ °"'

wh,eh,.hongh we ha "'ord^.'Ltn™'.'
t"'

"'"',"

have received payment for U » a
y°"' *°<*

determined.
' """ ^' °°^ P''^*^"^ to have
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of««;SL'rrnrbro;rdr:hr°—
the patentees of the Crown were exnoL ^ T''"'''

^^

upon supposed equities aejred b/oX^^^^^
the estate was vested in thlr ^ .

P'*'*'®"' ^^"«

.epre,e„...i.„™:l:i«-™^^^^^^^^^^
and when the Crown at th^ t,'™ ^ , • ^ Patentee,

has exercised i.sl::;tr;,i wTf'lif.Jt"
«™''

;« u •' ''' J^ears. it is impossible tn toll

on^iol""";,^r" *'"' "'^ •"- »- oonMcUng prttensions, which it was thrown unon tha
^ ^

decide upon; in some, no dll . haf iim!;power to grant to either of one or Zre 2 J
parties, without leaving son.e hrrdlpTh^: '?5

m .he .nfimlo number of such transactions. The m7tales of parfes .s weU as of public of .», and "Li
. -yL. I.

Jadgm«iit.
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apprehensions of various kinds, have given rise to oppos-
ing claims which called for anxious deliberations in the
executive government, and all that could be done at last,
was to grant to the party which seemed to bo best entitled.
JNow If ,t really could be held, that after such determina-
tion of the government, and after the letters patent
had been issued by their order, the very party whose
claiua had been considered and overruled by them, could
defeat the whole effect of their grant, by obtaining a
decree in chancery declaring that the patentee for the
trown held only in trust for him; it is easy to foresee
the infinite vexation this would lead to, and the anxiety
which must follow. Still, all that would be no argu-
ment against this bill, if upon principle it could bo sup-
ported. It would then be for the legislature, not for the
courts of justice, to deal with the inconvenience. We
agree, however, with the argument of Mr. Etten, that
even if it could be charged that the patent had issued im-
providently, or that the Crown had been in any manner
muled, the consequence of that could in general only be
that upon a proper proceeding by the Grown, at the
instance {it might be) of the person shewing himself to be
prejudiced by it, the grant should be repealed, and thus
the land would again be vested in the Crown, which un-
questionably must be allowed to exercise its will in dis-
posmy of it, property. There would even then be no
obhgauon upon the Crown to issue letters patent to the
plaintiff m this case? an obligation, however, which this
decree m effect imposes, and by anticipation enforces,
by transferring the ownership to a person to whom theUown had expressly declined to grant the land. «If
the land be granted to another, there shall be a scire
jacias also against the patentee." (a)

Upon the other point of thi» case also, it appears to
us the argument is conclusive in favour of the defendant.
The two hundred acre lot in question was a clergy reserve •

08 such, at the time, it was lea^ed^ twent^one yeaJs

(«) Com. Dig. 2PrerogatiTe, D.
80~~ '
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»new.l, which ..s not .. .hl.Ltb 'X'.fer
."'

reserve, the govemmenl did not an{lu , u
*^

.0.0 ye„e before th'eire^SnrtrtdfoJrZh« mteres. in ,hi, one .ore of the two h "fed f^fZre..due ofh« tenn, „»rvi„g . rent to bo pJ5 byj^fl

•nd hav„g no other fooHng „ rogw-ded the CrCfo.:.bout» yoar. Then the govemlent, on .n Si^
2 7^'° "» ^y <^<"'i,, oontraotU totXhtath» lot. Grantrng, then, that the government hid

proteol the former lo„oes in snoh caaes m far as thevmight oone,8tently with their public duty, atiU IJ2prepared to ,ay, that it is a reasonable o natural e"te„..on of such a rule, that the Crown should boTxpe^ oTSt,11 less that it should bo compelled, to regard everrsub

of the lot, and at whatever distance of time after th„
exp.raMo„ of the lease, as entitled to a pre-ripU™ ri 'hof h,s fraction. I .hould not have e/pected'thrfheCrown would agree to prejudice („ it might very materi!ally do) th. sale of the whole lot, by allfwing Jp^^f

116
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oultoff
T.

ill It '
*."^'"'*'*' *'^''^' "^'^ ^« 1 1'''"'^. -

^ho lot from tho Crown, and assigned his interest in ateld, or m a„ ucr« of it, th, such . principle would be>t or reasonable m its application
; in some cases it

af^ thi'; l" TT' ^'"' ^''' '' '« •" P-'-f' that

tenant under Buttel, the assignee of Buck, and paid a.yearly rent of £15
; sural, then he could not sta'n i

ashis , .r ';
*'t,'

'"' "*'^^' '°^ ''« »cknowlodgod\in.aha landlord. But independently of the objections toh. chum m reason, and independently also of the conB>d. rafon, that it was for the Crown to de ermi e ajhey d.d, conclusively upon his claim, this decree cT taildeals more ngidly with regard to the supposed preemption nght resting on such a foundation as is aile/edhere, and springing from the mere grace of the C fn.--^.n. than ,t would be right to do if the same privilegeonno ober foundation were clauned as having' been con-ceded by a subject. I do not consider that J^l s

so that we could found on it any decree in an ordinarycase between subject and subject. Whatever hTs2was, It was made known to the Crown before any p ten"issue
,
and on a review and consideration of aK cTrcams ances the Crown made the patent under whi h heappellant claims, and declined to grant to thrrsp «!dent. There was no equity in ^e/r.y as again.(2Crown before the land was p.nted, and ifly „„;conduct m the appellant, in obtaining the patent Xenmle a court of equity to decree a'trust^tou ofJeffrey, ans.ng out of transactions antecedent 7*11

patent, yet no such misconduct was shewn T?L
-Ue to hold, that a man insisting Inlv^non 1, ^l"
ai. -^V, what the Crown give!hr^1" ?f

'

of ^J^ us far;., is guilty of fraud Thll
^'^^^^^^^S^

b.:..ao out, the oniyresulfof that ;:uidb:Zt;e
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patent .hould b. repe.lo,!, .„d the Cr„»„ left ,„.• ,of Us land u it might find to !,„ .„„ Z ""P"" '8<*

'™.ce for the p.aintir'°«.a
, ^t: f;„^-

'

.nation in equit/to Itid tL ':' ''""-"yj"--

"ho.0 .ntorc the Crown h., r.^JiZZ::^''""'

''"^hT.^r"™™"''"^'""*™-.'
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IN THE EXECUTIVE COUNCIL.

« ; the Bon. Mr. JusticeMLeZ anjT'H'^'f''-
""""' ^

Bettoeen John Youno Bowv j

""fitS^Wo'retltr/ed^rdi? ^^--u^--^ contract
|,°8

^J"*' was alleged as fiSud on °Je
*
a?fn??.''

'^"^ ""« disco" r-

yA-M r*''°"l'' *" ''<"'^ with the pronerfv fh/ "l"
"'°'^°'' *»»« 'endee

kLS'*»K
" *'"'*, """"'"• 'f e^e^Z S'ud ll"A'°* <^ *•>« """fact

:

l«hed. the vendee ivas not entl'nd to thplr? *''®'' «'early estab-
same rule must prevail in Krantin^ „r t r l""^ P^''^^'^' ^nd that the
the title to the lands in aE'f ""^

"^""l^K •'c'ief in oases where
the lands have been granted " '''''^ '" "'^ Crown, as where

- MK. ..„., ,,,, . ^^.y^;^^ ..^^
appellant.

Mr. .SWW and Mr. Mten, for respondent.
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The judgment of the court was delivered by

RoBiNsoN.C.J—Theplaintiffinthiscausecomplainsof
the defendant having deceived him in the sale ofsome real
property, or rather of the defendant's interest in it ; and
he prays to have the contract rescinded on the ground of
fraud, or that compensation may be made for an alleged
deficiency in the quantity of land, which he was led to
believe he was acquiring. Enough is disclosed in the case
to enable us to see, that the contract between these parties
was for the sale of what is commonly called in this country
Indian lands, being part of the large tract on the Grand
river, in the district of Gore, which the government of
the province of Quebec, before the division of the prov-
ince into Upper and Lower Canada, set apart and
reserved for the exclusive occupation of the Six Nations
of Indians, who at the conclusion of the American rebel-
lion were compelled to abandon their former possessions

Judgment, ^f
*^® revolted colonies, on account of their adherence to

the British Crown.

The government, we know, always made it their care
to protect the Indians, so far as they could, in the enjoy-
ment of their property, and to guard them against being
imposed upon and dispossessed by the white inhabitants.
What particular regulations have been made with this
view, was not in evidence in this cause ; but we cannot
be supposed to be ignorant of the general policy of the
government, in regard to the Indians, so far as it has
been made manifest from time to time by orders of council
and proclamations, of which all people were expected
and required to take notice. In the second year of
Queen Victoria, a statute was passed, (ch. 15,) the object
of which was to prevent trespasses upon lands reserved
for the Indians

;
it has no provisions which can affect the

case before us. But we know that beside this attempt
to restrain people from intruding as trespassers upon
Indian lands, the government has always been desirous
to deter and prevent white inhabitants from bargaining
With the Indians for the purchase of their lands, though
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his judgment i.m «a^, tl^Tatat ot ^ T
1*" '"

™ er the oo.,Me„.i„„'^f"Tk: CoL o?Ki„XirT•nd what was before knowi. ,r. „• ® ^'^^'
with the paWio aeto »f ,1° ""^ '""'"' °°»™™aot

tr.ot of land ™ fh» r .
""^ '"'^'^- ™» '»•««

P-ng a breadth ofSe^^^rerXTr' ™-"-

h.™g been wi.h other land, pXed tv th

""'"•

ment f,o„ ;„ .t^j ;„„, inhatealrtf (he Clfr™'nation, vras set anart h^ +k
^"ippawa

e:iclusive use and ! I ' government for the

Mans andtheLSof;'' *'' '^^ ^^*^°- ^^'

always for the r use ?nrh« flf
^''''''''^'^' *<> retain it

would have been neceasafv t! . * .
-P'^""""' ^^^«^

with the seal TZ rGenTr^t;!
-^

^T^l"'government of Unner Can«^» T ^^Idimand. The

in derogation oft^^^^^ ^^ ^^ ---
but acting on their beh'a andt/t e^^^^^^^^^

for the sup^rttfaLtr7trt Sjarn^^

purchaser of a sm^^^^^^^ ^^T ^^ '^' ^'''''^> ^'^^-

thus sold fL rinr 1.*^^^^:^'^'^ ^^^^^ ^ad been

governmlraud \e ct^::d t^^^^
*'' "^^'^"^^ °^ ^''«

Crown,.hicUadbt:t:e1rh-n%^^^^^^^^^^^
pletion of his purchase. WilkTZ ^ /'T ' '"'"

inoccupation n?th„. .;.._ ^, ^
*^," defendant, being

did not appear,) eiia^ourJr°°'-^^"?
^^^^^' '^^ht it

i!!!!!!5l^^«"d to maintain himself in pos
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session by contending that the patent to JacUon was
invalid, by reason that the Crown had divested itself of
the legal estate in the land by the instrument made by
Governor RaUimand, in 1T84, and was therefore not in
a condition to make the grant to Jachon in 1835, under
which he claimed. The Court of King's Bench decided
against the objection, for the reasons given in their judg-
ment, and upheld Jackson's title, considering that the
Crown was not divested of the legal estate bytheinstru-
ment which Governor Haldimand had signed. I am
not surprised that it should have appeared to his Honour
the Vice-Chancellor to follow, as a consequence of this
judgment, that the interest which Bown, the plaintiff in
this suit, represents himself to have bargained for with
the assignee of the Indian, Duncan, was not such an
interest as can form the foundation for a bill for relief
The truth, no doubt, is, that he and the defendant West
were bargaining about lands which, though they have

iuug«ent. been attempted to be passed from one person to another
by various transfers, belonged all the time wholly to the
Crown

;
they were lands which the whole of the Indians

in a body could not have alienated, because they had no
legal estate in them, and of which any individual Indian
cou d still less pretend a right to alienate any particular
part.

This was undoubtedly the fact, looking merely at the
actual state of the legal title, and without considering
the proclamations which are known to have been issued
from time to time by the government, forbidding peoplefrom presuming to purchase what it was declared theIndians had no right to sell; and which proclamations,
hough they might not be allowed to affect the leganghts of the parties, might perhaps be found entitled toweight in considering a claim to equitable relief. If thegovernment indeed had been determined rigidly to pre!vent all trafficking with the Indians for the lands Xchthey were allowed to oo^-u^y th-v nnnl.^ T

!,„„„ . ,
^— '-xVj ^^''J couid perhaps nothave taken any measure more effectual and expedient
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»uit have had, and f„, .hufea! ^ „ ^ Cl'? Trespecting which the plaintiff 8av«T7'
""'"'«• ''"ds,

belengcd at the tna/to7!^Z Z '"' ?more unable to refuse to ko il ,L "" ""^

ground, when we find it ried nnj
'""° °''°° """

plaintiff's case, and »o denied 3 T ^'"'" "^ ""
one knowa the fact to be Xuh: " ""''""^ "'""^

ceedingastheybavedo;:: ot ;„r„rfTh-';r
tract for the benefit nf +KJt a-

P, ^'°"^ ^^ t*»is Indian

iuheirr„.ett';:r;twb:^tTbiTrfir
possession of portions of th^ i T ,

^^ ^^^ ^^

agreement, wi^ Tlt^ditllriTenTttni"^reserve «» them a right of pre-emnti™ i„7i, ^ ^ '"'^ '•»—•
they have occupied ™d impr ve^ Tbifl'""'"'

"'"°''

oases, according to the e«en. td va ueTth":Hoccupied, be a very substonUal interesT
"°

1 ., \ ''

court of equity could hardly retoe to 1, .'^
"

>vhe„tbey are applied to with TZ t» lt"a°"'°'«^remedy against positive fraud ThZ °'"'"rs "

country respecting land of whth tIJT r''°«'
'" "'»

in the Crown, or !f wWch the r i°*°'
**""« " =««

after it had hecom ttt^^f:"™ ''"' f"'f
"'^'^

ments between imUvidu^L :Lr,trto''
*""•

to peculiar equities, which ho courte her. T ™''

decide upon without the aid oflt a^drin"!'"land upon the same points. The oJfi „ *"

;/#•.,,.(<,) which wasdeterminedby bTc urfr " '•

m appeal from the Court of Chancery isTnet^:
description

; and it sppitk. f« i,
* *'^**

.ho Yil-CUncel,: asT:el'"rbe':::re;''''
'"

neiion with the case now K.f„.. .

"""''dwed m eon

examina
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tion of the grounds on which that case was decided,
which were fully stated in giving judgment, will shew, I
think, that we cannot derive much aid from it in decid-
ing the present. What seems to have struck his Honour
the Vice-Chancellor as a point in that case which might
apply in this, was, that the Court of Appeal objected
to entertaining alleged equities as arising out of trans-
actions between individuals respecting lands, the legal
estate in which was at the time wholly in the Crown

;

but that was not exactly the ground. There the king,
while he owned the estate, had leased it for a term of
years

;
and the lessee had sub-let a small portion of the

land, and had assigned his interest in it, respecting
which small portion of the lot there had been several
transactions

;
and afterwards, when the term had expired,

and the Crown sold the whole lot to a purchaser, who in
regard to any real or supposed right of renewal repre-
sented the lessee of the whole lot, the person who held

Judgment, t^e temporary interest in the small portion under the
first lessee, set up a right to be allowed to acquire the
fee m that small portion by purchase, to the exclusion
of the purchaser of the whole lot. The government
took the claims of the parties into their consideration,
and on their view of what was reasonable, declined to
separate the small portion of the lot from the other on
the sale, and made their patent for the whole lot to the
person claiming under the original lessee. It appeared
to the court, that it would be unreasonable in itself, and
would tend to unsettle titles to a degree very unjust and
prejudicial, if after the government, in such cases, had
decided upon the claims of parties, and had issued their
patent upon their view of what each had a ri«ht to
expect from them, the parties who had been urging their
c aims before the government, should afterwards be
allowed to go behind the patent, and attack each other
upon equities growing out of their contracts antecedent
to its issuing.

This was one consideration of several on which the
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ot Appeal did not lay down a principle so broad as tZthere could not be a suit in law or equity .'rwin. out n

LrSaurt" '-'''% -p-vrs\^'i^uus wnicii at the time were eeallv veatpd in th^ n

fom local circumstances, that can arise in our courtsIt 18 of great consequence, that we should be as conl
'"''"^'"•

tent as possible in the view we take of them and th Jcan be best insured by endeavouring toW ?.*

trXZ T''''
•^^^'^ ''' -ritfo/th^TastSus, after the best consideration which I have been abLto give to the pleadings and evidence, I coincideTn 1opinion ofthe Vice-Chancellor, that he^ouTd not;i Ido otherwise than dismiss the bill.

properjy

The plaintiff's statements in his bill amount in substance to this
:

first, that the defendant, in the eartpart of September, 1843, agreed to sell him, ^ ^set
TI:T' "^? '"'^'^ '""''^^''^ <^^^ possess on ^l^;t^ defendant, of and in a certain one hundred andthirty-four acres of land in the township of Wordwhich are described by metes and boun'ds in the itSecondly that in pursuance of this agreement thedefendant did, on the 14th of September, 184r!luta writing under his hand and sea' by which heVraS'bargained, sold, &c., to the plaintiff, his heirs Ind

;', 'I

mi
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assigns, all the right, title, claim possession, and demand
whatsoever of him the defendant, in and to certain deeds
of assignment therein specified, which deeds are described
in the instrument executed by the defendant, viz.: " of
and m the annexed assignment or quit-claim from John
McDonald to the said Abraham Bradley, and from the
said Abraham Bradley to Alden Baker West." Thirdly,
that when defendant agreed (as plaintiff states) " to sell

to him all his estate, right, title, interest and possession
of and in the one hundred and thirty-four acres described
in the bill," and (as I understand the plaintiff's state-
ment) before the deed of the 14th of September, 1843,
was executed, he, the defendant, represented himself as
having a leasehold, or some valuable and transferable
estate of and in the one hundred and thirty-four acres
described in the bill, and as being entitled to the posses-
session, and being in fact in possession thereof. Fourthly,
that the plaintiff paid ^£112 10s. on account of the pur-

Judgment, chase money before and at the time of the bargain, and
gave his note at seven days' sight for the residue of the
^265, agreed to be paid by him as the purchase money.
Fifthly, that the purchase having been thus far com-
pleted, the plaintiff 's agent in the transaction, Robert
B. BoK'n, after the execution of the assignment of the
14th of September, 1843, went with the defendant to
view the premises, and receive possession. Tha the
then received possession of a tavern, situated on the said
^ract, which was occupied by a tenant of the defendant •

and that the plaintiff believed that the possession so'

given to him of the tavern, was given as possession of
the whole one hundred and thirty-four acres. Sixthly
that some days after this, the plaintiff was informed by
one Hanson, the tenant of the defendant, and then for
the first time learned, that the defendant had only an
interest in thirty acres of the one hundred and thirty-
four, and had been in possession of no more. Seventhly
that £112 lOs., paid by the plaintiff, is more than those'
premises are worth, of which he obtained possession.
Plaintiff charges that the defendant, when he agreed to
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sell him the propertj, well knew that he had no valuable

compensation maj, if he electa it, be decreed bvtabatement in price.
''^ ""

rear Tsr* ^T'l^S- '^'"„''""' '"''°"=' ">»' 'b"-' the -year Wdi, one r.JJtm Pa^i^^ to in cossessim „r
'

about fifteen or twenty acre, of ManlL~l
of the Indian tract near Brantford, with a dwelChonse thereon; that ho entered into lre.tyV.h3 '"""
for the purchase of his right and interest in and toIhlpremise.; and that in the course of their tre^ 1>„Z^"•^'"^ "« evidence of his title to the 2k\Zlassignment from one Dunocmlc, (otherwisTrsee™

,, ;, J „. ^?'' ""'"'' »"'' POSM«sion of and in*.<>.<£ iw.mng.louu, am the land thereto aAitol
containing one hundred and twenty-four acrestorlT;
ess as surveyed by Mr. i„ii Burwell, and „TudIgho

,. ared and improved land which PclrkerUi offe ed

the on r '/°.^ "^ '^'''™''='"' '"'°'"=' *«' ke beli ve,he one hundred and thirty.fonr acre, to be the sZe

neiieved, that by tailing on assignment of this i^i
which P»r*.r held from Duncan, tnd by takifg p„s e

'

tonof the dwellhig-house and cleared land, (S were
I immediate objects of his p«rcha,o,)he iould ac,^«

not only a right to keep possession of the dwelL!bouse and cleared land, but also a right to enter a the •

12S
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remainder of the surveyed tract of one hundred and
thirty-four acres, and to take actual possession by clear-
ing and fencing. That under this impression he gave
^125 for the purchase, and took an assignment of
Duncan's deed, and was put into possession of the
dwelling-house and cleared land adjoining, and remained
m possession from that time till the sale to Robert R.
Bown, plaintiff's agent.

This is the account he gives of the origin, nature, and
extent of his own title. He then says, that while he
was thus in possession he cleared and improved about
fifteen or twenty acres more of the tract of one hundred
and thirty-four acres, and enclosed the whole cleareu
land, being about thirty-five acres, and built a tavern
thereon with out-houses. That one Bradley, while
defendant was in possession, held the deed from Duncan
to Parker, and the assignment of it to the defendant,

Juagment. as a security for a debt due to him by the defendant ; of
which circumstance the defendant informed Robert R.
Bown, who thereupon advanced him ^62 10s., in order
to enable him to pay Bradley his debt, and take up the
deeds, which the defendant had told him must be done
before he could transfer the writings to him. That the
defendant then paid Bradley, and got his deeds, inclu-
^ng (as the answer says) the deeds from Duncan to
Parker, and from Parker to the defendant, (what other
deeds besides these there could have been we are left to
conjecture, for no other deeds than those two had been
hitherto mentioned, either in the answer or the bill.)
He says he exhibited these deeds to Robert R. Bown
who examined them, and expressed himself perfectly
satisfied with them. This is the whole amount of the
defendant's admissions read in evidence. On the other
hand he denies, in his answer, (folio 27,) that such nego-
ciation as is mentioned in the bill, or any other negocia-
tionthanas he the defendant relates, was at any time
concluded, " or that the plaintiff agreed to purchie the
interest or possession of defendant, or any other estate
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interest or possession of or in fJiA «..«.«• • ,

bill mentioned." ' P''°"''' ^" ^^<> 8«d 1846.
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a» he hin„elf set, „«; and in ZiX'.fT'^
'""'"

expressly declare,, .ka.' excep "af "ot^ZZT'answer, "no .green,ent «, .t -ny tiLe e„te ed1„?„ t"and between defendant and nkintftr 1 ""^

pan tkere.fr- so that the anat^^ do sTfrd'
" ""' ""-'

agreement by the defendant for sale o? Ill
^"^•""^s "f °". ''«"»™"' -"o ts: ;'

a er'aTddoes tberefore deny the allegation in the bill, on 'whichhe whole eqnity was founded, that in SeptemberShe agreed to sell to plaintiff, for fJjs .".71' .
**'

Hght, title, intereet, Ld pos'seslifn"! ^b^^.tTnTo'^-and m the one hundred and thirtj-four acres of ft„f
,

described in the bill;" unless the rgreem „, t f
stated in the answer, amounts to thfr TU / T ^
upon the construction which iT i f!t t,

?^'"'.' ''''''""'^
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made those statements in the answer evidence by read-
mg them. It is only necessary to consider the transfer
in connexion with such parts of the answer as refer
to them under the saving words, "except as aforesaid,"
with a view to consider what the defendant can be
properly said to have denied on his oath, and what the
plaintiff is consequently under the necessity of proving
by such evidence as the .practice in equity requires.
Havmg read over these passages repeatedly, and
with Rttention, I cannot satisfy myself that we can
justly understand the defendant as saying any thing
more in his account of the bargain, as given in his
answer from the beginning to the ninth folio, than that
ho bought from Mr. Parker the premises which he
occupied, namely, the house and cleared land of which
he was in possession, hoping to acquire, by such
purchase and subsequent extension of his improvements,
an interest in a further part of the one hundred and
thirty-four acres, or in the whole of it, through ^Kncan'a
deed to Parker, of which he took an assigment ; and
when he states in the fifth folio, that he cleared fifteen
or twenty acres more, and fenced the whole clearing of
thirty-five acres, and built thereon a tavern and out-houses,
and directly after states that Robert R. Sown came and
oflFered him ^1000for the premms aforesaid, I think he
means for the premises which he had so described, and
which he had reduced to possession, that is, the tavern
and cleared land which he could deliver over, and not
the unimproved remainder of the one hundred and thirty-
four acres, which he had merely hoped to add to his
possession in proportion as he could clear and improve
it

;
but which unimproved remainder of the tract (as

Burwell had surveyed it) he does seem to have been
quite willing that Bown should have the same claim to
that he had, tljat is the claim of making whatever he
could of it, under the writings which he was transferring
to him. Thus stands the case upon the bill and answer
in regard to the plaintiff's first allegation as to the
extent of the interest and property sold to him, but
independently of any question on the Statute of Frauds
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Which it will be nec^Bsary hereafter to consider Inregard to the plaintiff's next allegation of whl't the

n^n f' T " °° ^"«'''°°' ''^^^"se the deed ist uly se out, and speaks for itself. Then as to th!pamt,ff's statement, that " defendant repre^^^^^^^^
BO fas having a leasehold or some valuable and t ansfotable estate o/andfm th, one hundred and thiltv fouracre, described in the bill, and as heina:ZiaXZ

Vor^mi, he d,d not at any lime represent himself^

fact m the possession thereof; and when the e is nothi"

r lXlt""^^'^^°« ^'^^^-^ representat n!

a dZr f 1 '
""' ''°'^°' '*y *^»t there is not such

th^Jaint ff I '^T?r"° ^"«««^ - *h--« uponthe plaintiff the whole burthen of proving it Th«

TrZl r *'; '"'' ^^ *^« <iefendantTfvi ^ g!nafter the sale and put plaintiff's agent in possession ofthe tavern, giving it to him as possession ofTnd ftthewhole one hundred and thirty-four acres, are cLland exphcitly denied; and as to the cha ge whthtindispensable to the case as one of fraud, vfz Zt th'defendant well knew, when he made the agr^Lnt th^he had no nterest in the one hundred afd tS^tracres, and that he neither had, nor was entitled to hav"possession of more than thirty acres, he, the defendant'
denies that he had ever represented himself to be soentitled, or m po.,cssion of the one hundred and thirty!

kllZ' 7r "°*"««^^««^^-hinitodiscIaiml
knowledge of his want of interest or title to such

VOL. I.
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'* Suitr"™"T '° ™"""' •""•«" f-" "»A"fraudulent concealment of hi, knowledge of the ^on

mppoBod him to have been influenced in makiuL' the

te hid nf.J"""''',''*''
'"P"""' •» l-i". "otwithatandinghaJ made „o d.reet repreeentation ineon»i,.e„. with' The answer does contain such . denial forT

St.. ed, he did not know that he had not any valuable „rassignable interest in the whole of the prL"«t th!b.l mentioned, or that he neither had in Z '
"

. entitled to have, the pessession thereof, nor^nv^lrportion than thirty acres or therebon. wS ho did
''°7 on the subject, is what the deeds diselold and

fapc^irn^randtir^i^tir^::
tey-four .ores described by Metes and bo"! n „W and he produced the deed made upon the oZ onof the sale, which instead of conveying "JilTT ^
M.,t ' ""y particular one hundred and

Kmifej, to the defendwit. Assi^nin^aU f™.!' T
and interest in a eert«n tra f7ll T."'*

'

..tinct thing from assigning .1, his".";;«!7^ce.t.m paper which concerns that land; even supposing
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BeBides, the deed from McDonald to Bradley did notassume to convov a titin f« i i ,

"'^"^'^!/ «>« not

to Bradley lTJ,lV^ *"^>"'^' ^"' °"'y '^''«'«n«'lo ^raoffey Jus right and claim in a certain sheriff'Jd,'^ri

writ of ^./«., .^ThJk 'J t^^^^^^
"P-

:

term of twenty-one yeare, in certain lands specified in

expect ofinf'" '-^^'^ "^'«"°'«"' «°« ^«>«1^expect to find was an assignment to Lodor, but it is infact an assjgnjnent to this defendant West, the other

ruarv !« t'-^*^'"
"'^^ ^^ '^P?^^^^ ^'^^ '^ **^° 8*^ ^eb-ruary 1887, assign to Lodor, by writing endorsed, all ,his interest in the instrument executed to him by Parker

"""

and the sheriff by his deed assigns to MoDonaldXr
jtye, M being purchaser at the sale the residue of theterm^ twenty-one years assigned by Parker to defend-ant West; but first created by a deed of the Indian
^^ncan made 20th December, 1831, granting a lease
tor twenty-one years to Parker,

Then, when wo come to look at the deed by which
Parker assigned to West, and which is the foundation
up to that time of all this chain of title, we find it a
deed by wnich Parher assigns to West, not any one
hundred and thirty-four acres of land, but «

all his
tmprovements in a certain one hundred and thirty-four
acres of land described by metes and bounds" in the
deed and which is the same as the plaintiff described in
his bill. There seems to be some confusion in the
matter, for this deed, instead of being what the sherirs
deed describes it, an assignment of a term of twenty-
one years, is a conveyance to hold to West in fee •

but

lent
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J* I tt
If .fl

J^ m the habendum, „ well as i„ the granting part th,

w«. ««'» cnl). I mean that the deed does not profess andassume to make a title to any thing else, bufrd e'i^

.T?-, :
* " """"^ '"""I'e'' Md tUrty-four acres )

.
""7'""

«f.
"'-«/im»^ from me to the eaidWe!

folowed or may folio, them." It „.„ hardly fail

"

.tter porfon he tales npen himself to eon" ey « p^ol

W^"Zk ™ r^°'-°°'^ '" "'"" »'« '« right to

ve^prohahle th. aefeXt tTtel ftS hTh'd

descrip. title to himself WhJ p
'"^^ °°/ "" »""•

to TFe.,, he heldTL tTed itrr'"?'''"
made by the Indian iLtl'Vht ^"°'''

•

"'*'

A-dthisdeTdtZ/ri^.S^^SSfl"''"-
Mwenanfjonlvthat «A^,'».7 .

'
oecause DuncanV iQac «fi es the true ownpr nf *i.. •

takes upou y^J^ZZ^T;^^^^^^
ments to Parkerml and 1 t^'

'"'^ ^"'P'^^^"

he had a right to aell tW t^V^' ^^-'^-t ^^at

-^.raWds acted iaa.J^;:^-;X^^^



^RROR AND APPBAt REPORTS.
claim and surrenders up in a^AW „
^nterest (whatever it rnight be)thTLi '^' ''^^''^^^
described tract of one tnd d tnd th ^^ f

*'^ ^^°^«
engaging that if ever the TnrJ;

''''^ ^^''^y-^onr acres;
I-d to the King, whTret i: rn,f:!'? ''''' ^^ *he
t«nity to purchase, he would do ^l^^*

^*'" ""^ °PP«r-
claim, and would iot clusfor L^^^^ *' '^^'^^ ^'«
to make claim to it; but as L^^ '°^°*^^^ ^°^^«
protect him in the peacelbTe 1 '°'^^'^' ^^ ^°«'d
not appear from tlrptrr^ ° w ''' '' ^^^
sheriff could have taken Wsidi? ''^'' ^""^*«' ^^^

0^^ years; but the docume^f • ''J''"'
'^ *^«°ty.

explains it. That was aT^"' Tt'^ '^ e^^bit i
1831, bj 7>««.., Parleriy^f^ ^^ »«cember,
rent, for twenty-ofie vT^s tl

?^^'' '^ «mall annua
<^e3cribed b, mLs afdZ 1°

^.^f
^ ^^ of land

6^^^««-/rf.«,
2't.«?/_>rwhlh f ."'''"^^^'^^^i^^^^^w^c?

that no one, claiming under .».'
^^^Po^^^nt as shewing

suppose he had a rSt toL r''

''^ '' ^^*^*' «o«W
, ,

possession.) m th f de a
"^ ^^'^^ ^rs. Tuttl,/''^-^-

P<irTter shall enjoy all th.! •
'*'' covenants, that

term. Of cour^if^'be o^S T*^^^ ^^W the
acres, as described, form part of .f^

""^ *^^'*y-fo"r
this lease, then the deed to 11 '• ''''' ^^^^^^^d in
^-^^ person, of all hTs tt^lf

'' ^\ '^^^' ^^^m the
extinguish the term that w bv I *^/ ^^°^^' ^^uld
^^•n

;

but still as the sheriff dfd n 'l'''^
S''^"*^^ '<>

term only, specifying its n'f ''" *^' '^^''^"e of a

and sold it under a writ^at^tbt/r ^^ ^'" *^« ^'^^'l

operate upon a term, we cannoM '
""^''^ '''' ^nly

as being entitled to ml und' t, T '^'' ^'^^^^'^
.the sheriff's deed than the Teel'^T^ '^^''-"""^"t ^f
'ng more is in fact assigned b, Tf r^"""^'

^^^ noth-
plaintiff, than the m!^euLT"^'''''' ^^^^ to the
McDonald to Bradiev and l^t '' '"''''''^'" ^^m
admitting that we caif by eof:^^^ ^^-'^ ^nd
as»«n«entof those d^<^ total

" "'^'^^^^^-d the
"« to be an assignment of the

183
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estate and interest conveyed by them, still that interest

is nothing but an unexpired term of twenty-one years,

and not what the plaintiff states it to be in his bill, an

alignment of all the defendant's title, and interest in

the one hundred and thirty-four acres of land ; and if

when the sheriff's deed is so precise as this is, selling

only the residue of a specific limited term, we could

extend the effect of the sale and conveyance so as to

make it embrace all that the deed from Parker to We%t

could cover, both as to estate and quantity of land,

(which I think we could not do,) then we must see what

the effect of that deed is ; and we find, as I have

already stated, that all that it pretends to convey or

assure absolutely is improvements or buildings, and

that as to the rest, it merely gives over whatever claim

P^arTcer had.

The plaintiff does not complain that he was imposed

upon by being drawn in to sign a deed fraudulently

made by the defendant, to express something different

from what was intended by him ; nor does he pray for

relief on the ground of mistake. It was the plaintiff

who drew the deed which the defendant signed, and the

deeds which are referred to in it were in his hands. If

under such circumstances he could come for relief against

the deed, on the ground of imposition or mistake, he

does not come with any case of that kind; but he asks us

to look upon him as having purchased one thing, when

the deed drawn by himself, and which he does not com-

plain of as being executed under any circumstances of

fraud or mistake, in regard to what it contained, shews

that he purchased another thing. This then is a plain

case of seeking to add to, or alter, a written instrument

by parol evidence, not an agreement alleged to be

subsequently made by parol, and modifying a prior

written agreement ; in which case such evidence might

be received at least to rebut the plaintiff's equity, when

he is praying specific performance
;

(a) but the plaintiff

(a) Legal v. Miller, 2 Ves. 299 ; PltonLm V. Ogboume, 2 Vw. 875.
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b»t of something »or 'Z„, ve Vt' T?'

oiple of a,e oommonTrrfa Jr ^™'°"°8 " P™'
ine whether such a carol »„! f ''"•"'"' "> "™-
Ike witnesses, for suoh ^f.

"' """ '"'™ P">«'i V
admitted. If'the e had .T''™™/»°'J »»' %% he

tie only question wo»M t Tj"^ "' ""«"«' '•""

Pl™«ffse.s on, andthmS tTStTt" *=
«.y objeefon nnder the Statute of Frauds

^
iZ"?"^cannot say upon readin. (1,.

"' '™"05- Ithinltwe

so; and I take itT '?^t7aT' "" ''; """ '"'^

could not be helped by parTnlf^' "
"*' f '"^ !=»''

« part performance infaC7 r„T' 'r""^
'' '' -«'

taking possession goes; Ind as to2 ^°^' '° '" "^

».»-yV the plain^ff, ;.' t^i^^^^SZT'fbeen an agreement to apII «,»,- l 'v'"""*'^
t'^** there has

it i. oonstatent withXde^dt^f ''"If»''-?»'»

=

for traveUing out of Vf„ ? °''°'*" "" «*™e
ovidenoeadileren. eontae" °tb

'°-'" "" ""-'"
!>ad paid money uLr u

**"»""»«. "bwe a man
taken aCZTZ Sf"'^ °'

u*
'" "^ '-'». »J

performanee, offer caroTf-i ?" ''""'"^ "' P""
t« lots instead „/„'„?

''*''°»'""" be had bo4ht

(a) KicL V, Jackson. 4 B r 'p~r77~^ .

"
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should not have been a writing, but whether when there

has been a writing, it can be passed by and rendered of

no avail to the defendant, by setting up a parol agree-

ment different in its terms, as having been made before

or at the time of the deed being executed ; and this

without any allegation of fraud or mistake in the word-

ing of the deed. If there had been no writing between

the parties, and the only difficulty had been that pre-

sented by the Statute of Frauds, we should then have

had to keep in view the distinction established by many
decisions, between receiving parol evidence of a contract

respecting an interest in land for the purpose of rebut-

ting an equity, upon which a plaintiff is seeking to obtain

a decree of specific performance, or is praying for any

other interposition of a court of equity, in order to

change the situations in which the parties would stand

at law ; and the receiving parol evidence as the founda-

tio of a plaintiff's case, when he desires the active

Judgmebu interposition of the court in his favour, to enforce the

performance of an alleged agreement respecting lands,

such as can only be proved by a writing, and of which

he has no written evidence. In the latter class of cases,

the courts feel bound to acknowledge the obligation of

the statute, because it applies directly and in terms ; in

the former they have felt themselves at liberty to say

that the Statute of Frauds does not direct that every

agreement in writing respecting lands shall be enforced

in equity, whether it be just or unjust ; but only that

no person ihall be charged either at law or in equity

•upon any agreement, respecting lands, which is not in

writing ; and wherever there is parol evidence, which

satisfies the court that the plaintiff is desiring to enforce

an agreement against the honesty of the case, they

decline lending him their assistance, leaving him to

prosecute his legal rights as he can. Here, I think, the

plaintiff fails in the very foundation of his case, for he
charges an agreement respecting lands, which he does

not shew by legal evidence, and while it is shewn on
the contrary by writing, that the agreement which was
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made was essentially different. It is not material toconsider whether the charge in the bill of the ^1 L ffbeing induced to enter into the alleged agreement by afraudulent misrepresentation, or eoncealmtnt of facts issupported by proof; because, if no such agreem nt'a
the plaintiff alleges, can be legally held to' have been
entered into, it becomes idle to enquire about the induce-
ments to do that which was not done. In point of fact
however, I do not see that there is satisfactory evidence
of such misrepresentation or concealment as is alleeed
respecting the defendant's title to, and possession of,

"

the one hundred and thirty acres. The bill docs no
charge that the defendant said he had seventy acres
cleared, but only describes the tract us having in fact
that proportion cleared

; and as no such representation
IS m issue, the evidence of witnesses on that point
signifies nothing; and besides, it is not proved howmuch of the land is cleared. Looking at all the evi-
dence, If the case turned upon a proof of such a , , .fraudulent misrepresentation or concealment as is alleged
I cannot say that I should feel satisfied with the proof
of It, so as to feel warranted in making the fraud
charged the ground of a decree. For such a purpose,
the evidence should be clear and conclusive ; for fraud
IS not to be imputed to a man upon probabilities, or
slight surmises, or upon a nice balancing of evidence.

There is a good deal in the accounts given by some of
the witnesses, to throw suspicion on the defendant's
conduct in this transaction. After reading the evidence
I am not satisfied that it was perfectly upright, and that ho
was open and candid, but it would not be enough to have
doubts on that point

; we should see some clear misren-
resentation or some undoubted suppression of a material
tact. Now here, as to the defendant representing that
he had some valuable interest in the whole one hundred
and thirty acres, there can be no reasonable doubt upon
Bradley s evidence, nor indeed without it, that the elder
Mr. Bown, who made the bargain, knew perfectly well

^^
VOL. I.
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what was the nature of the defendant's interest in these

Indian lands, if it could be called an interest ; there is

nothing to fasten upon the defendant a precise allegation

that the whole one hundred and thirty acres was held by
him under the same circumstances, and with the same
strength of claim from actual occupancy, so that he
could transfer as good a claim in every part of it as he
could in the cleared land. Mr. Bown'a evidence, and
Mr. Walter Bown'a evidence, prove nothing more on

.
this point than what is very probable, that he spoke of
his deeds as covering one hundred and thirty acres, and
so they did. The deeds were in the hands of the agent,
and open to the inspection of the plaintiff; they explained
the nature of the case fully. Mr. Sown expressed him-
self satisfied with them, and drew himself the deed, after
reading them, which the defendant signed. I do not see
what room there would be for the application of the
doctrine of caveat emptor in any case, if the purchaser

Judgment. '^Jt^ S"ch deeds as those before him, and declaring him-
self satisfied with them, could complain afterwards, upon
any thing that is here shewn by the plaintiff, of the
interest not being such as he expected. In point of
fact, for all that is proved, the legal interest is the bame
in one part of the estate as in another j and so far as
actual cultivation and occupancy was necessary to
strengthen what was a mere claim to the indulgent con-
sideration of the government, the plaintiff and his agent,
or his agent at least, must well have known that the one
hundred and thirty acres were not all occupied and
improved

; they lived near the property, saw it often,
had every opportunity of viewing it, and they had its

exact boundaries expressed in writing. As to the alleged
misrepresentation by the defendant, that he was entitled
to the possession, and was in fact in possession of the
whole one hundred and thirty acres, it certainly is not
proved that he made any such statement ; and if by pos-
session he meant actual visible enjoyment and use of the
land, it would have been absurd in him to have made
such a statement, for the parties with whom he w as (o
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tracting knew that the fact was otherwise. Indeed inthe argument, theequity of the plaintiff's case was rottSrather upon an inaputed fraudulent suppress on oft«fact that another person or other persons Terei/*;
session of parts of the one hundred and tl r7

' ^

adversely to the defendant's claim thl ^ ^'"''

misrepresentation made o thtp^ilt Z:7 T'
Tel:: Hhat

'''

^'^^'l'^^^^^^

and thirty-four acres, excluding him from that nnrZ

wttt h': hTrp;; rrit ^'"^^?r --
plaintiff had found ThT I 'llZtT's^^l
possession his claim to pre-emption I such poritof the land would not be recognised by the gove n"jnent, nor what disadvantage he had suffered frJas .hkely to suffer by reason of the possession of any

^^^'"^

person. The plaintiff says he for the first time Ln/dfrom Sanson, that defendant had only b en n

TdrtLlaf? ""^^ '''' '^ ^*^^^^-^^^' ^ft-wards, that that information was correct; but that is nopositive and direct affirmation that an^ other perso,wasm possession of any particular part of the^Iand

that IS proved, there may be in fact no other person inpossession of any considerable portion of the land uponsuch a claim a. tie government would prefer to that

7o all :M^'f 'f
""''''' °^ *^« plaintiff mi^tfor all tha he has stated or proved, find no one resolved

to contest the possession with him in any part of the onehundred and thirty acres, if he were to go forward and
assert his right. Surely the plaintiff should have chargedand proved not merely that the defendant had not bfenm possess^onof all the one hundreu and thirty acres, butthat some other person to his knowledge was in actual .

possession, or had a better title of a certain part, wh"ch
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1846. he maintained to the prejudice of the plaintiff. And yet
~ if the plaintiff had made out a prima facie case of

misrepresentation by his bill and evidence, Mr. BurwelVa
evidence, it appears to me, must destroy it, unless we
take upon ourselves to discredit him, or unless we treat

his testimony as inadmissible ; for he swears distinctly

that before the bargain was concluded he made the

plaintiff's agent fully aware of the very facts which he

now complains of, (so far indeed as he can be properly

said to complain of any specific grievance,) and that the

agent admitted to him that the defendant had made him
acquainted with it all before. Of course if his evidence

is admitted and believed, it would muke an end of the

case upon the broad merits, and in ^apendently of all

legal and technical objections. With regard to rejecting

Mr. BurwelVs account as incredible, I see nothing which
would hare justified the Vice-Chancellor in doing bo.

He knew perfectly well the nature of such matters us he

Judgment. ^a3 Speaking of ; he had been employed by both parties

in the course of these transactions, and he is not shewn
to be connected with either, or to have any interest

whatever on either side. It would certainly be strange
if a court were to rescind the contract between these

parties on the ground of fraud, in the face of all his

clear and direct testimony under oath, showing that no
such ground existed. How could the court arbitrarily

look upon him as unworthy of belief, merely because
the agent denies his statement, when no attempt was
made to impeach his character. If the story he tells

were hard to be believed, from its extreme improbability,

that would furnish a ground ; but we can surely have
no difficulty in thinking it possible that the plaintift"

would, with a full knowledge of all that he now complains
of, make the bargain that he has made, when we find it

proved that after all he is receiving an annual rent of
Ml lOs., for the tavern and thirty-five acre», of which
he was put in possession, and for which (if he made good
no claim to any more land) lie will pay J266. A
purchase that yields more than fourteen per cent, interest
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thirty-five acres of inclosed land and to t^h. u-^

*i,;«f„f ^ "S tie rest of the one hundred unAthirty.four acres; and it is remarkable that wli^r

of Us conrer..t,on with the plaintiff-, .„« her.the bargam «8 oonoWcd, i, „„t receiyaWr H
» wit„.„ f„, the defendlnt. C^' «tT„'

hori K<w.« 1 .
'^^^'s *"" that some one elsehad been long .occupying a part. What he did sL onthat pomtis not satisfactory, and could not prevail

1'"
over the distinct denial in the answer, that tLre12.mpjovement beyond the defendant's thir yTveTe^but I do not see that the plaintiff could be alWei to^e'his evidence for establishing that fact and 7*1?
t.me object that h. could nol be a wSrat 1 t^

I

m issue by the pleadings. But surely this part of MrBurwells evidence does bear distinctly upon the «;{„'
point m issue, vi.., the alleged fraudulentmUZ ntK.n

;
for If it be true that the agent, before ho omp eMhe purchase, acknowledged that the defendanltmformed h.m accurately of the condition of the proper v

Jh*t becomes of the fraudulent misrepresent^ ^;concealment by which he charge, h« -as ;.! T
upo^v Itfe hardly worth while^t ,o ZnZllthese questions, for the plaintiff 's case is'in i^;; optfoit

141
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wholly unsustainable, and on several distinct grounds,
that it is unimportant to dispose of every doubtful point.
If the plaintiff could have proved by legal evidence, and
had proved such a contract as he stated, and that the
defendant had fraudulently misrepresented or concealed
some specific facts ; and if the true state of these facts
had been stated in his bill, and proved by evidence ; and
if he had shewn that the fraud of which he complained
was such in its effects that he could not have under his
contract that which he was entitled to expect—still

there would remain not merely the consideration, that
for all that appeared he had made an exceedingly good
bargain, and had got more than the worth of his money,
but this more material consideration, that after he had
discovered the true state of things according to his own
admissions, so far from repudiating the contract on the
ground of fraud, he has acted upon it, as if it were
valid, has leased the property through his agent, and

Judgment has received rent upon his lease, and at this moment
uses and enjoys it as his own, not even shewing that he
had before done what he could to abandon it. We could
not possibly hold that there is no consideration for the
note which he has given, while he thus retains the
possession of his purchase, and has done so for more
than two years, receiving rent from a tenant, to whom
he has made a lease since his knowledge of the alleged
fraud. Upon this point I refer to the very strong
case of Campbell v. Fleming et al, (a) In that case
the plaintiff had purchased some shares in a mining
company, upon representations contained in printed
advertisements, and which were grossly fraudulent,
and the whole scheme was a deception; but after
discovering the fraud he nevertheless disposed of some
of the shares so as to realise a considerable sum of
money. After he had done this, he discovered for the
first time a new feature in the fraud, viz., that an outlay
on the mines, which the vendors had stated to him
amounted to ^35,000, had not in fact amounted to~~

(a) 1 Ad. & £11. 40. "
~~



BBKOK AHB inuL BBMRTS.

" "« "'oar t°"So „T:r rr'i"?
""'-^

that .ho plaintiff o„u>d':i' refri" ZT fl'""^an existing contract vpt h. J • , * '^^"P^ '* as
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valid, after disoovorins that he htlt •

' ''°°'™' "
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to™8,andI,hinIc„h.thervU I"^ "P''""
f-oe to this plaintiff: ..;T„S"r'''"T''''«
arise out of a fraud .nJ

°°°'™°'' "'' says, "can

supposed conLZtlt;" rr.''""*'''
"•>»" -

fraud, may be resislld I 1 '° ^'""' °™™ fr""-

paid he LLrtd'now talT T£^' "^
ground of the money havinrh •?

^' ^'^ *^«

transaction; to entitlThimToVr hf H Z' '''''

time of discovering the fmu!?), ',
'^°"'^ ^^ *ho

with that for which he n w says h? '°' '? '^''^^ '

contracted Long after this, Is 7 Il^VrdiseT""a new incident in the fraud Thi, ol i \ '^'"^^^ers

as strengthening *h^ evider r "
°"^^ ^' considered

cannot revive" the rtht «f
"' f ""^'"'^^ ^'•^"^' ^^^^ ^^

oncewaivedVltiat?o ;? r"" ^^^^^ ^*« ^eenIt 18 impossible that we could treat as «
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I8'W. repudiation of the whole contrwt, tlio arraugcmcnt which
tho pliiintiff alleges, but has not sufficiently proved,

that ho WU8 in treaty with tho dcfondant'a agent for

converting the purchase into a transaction of a loan,

which would have given tho plaintiff about £35 a year

for tho interest of £112 lOs., a proposition which tho

defendant swears was not made to him, and which

according to what the plaintiff has shewn, was not pro-

,

fesscd to be grounded on any repudiation of the former

contract as fraudulent. The evidence of the plaintiff

having leased to one Leonard by tho year, the tavern

and thirty-five acres, is given by Robert It. Bown him-
self, the plaintiff's witness and agent; and it is evi-

dence that must, I think, bo admissible under the

pleadings upon that part in this case which charges

that in consequence of tho fraud practised the plaintiff

has no consideration for tho note given by him. There
were some points discussed in the argument connected

JudjBwai. with tho evidence which I have not entered into, but I

have carefully considered all the evidence. It is in some
points inconsistent, and it is in general very inconclu-

sive ; the facts upon which it would be necessary that

the court should be precisely informed, are not brought

out ; and in my opinion it is not in any one essential

point so satisfactory upon the merits as to have warrar ied

a decree in the plaintiff 's favour, if there h :xd been no
legal diflSculties in the way occasioned by the rules of

evidence. The principles which govern the administra-

tion of equity in cases of fraud, were correctly and
forcibly stated by Mr. Blake on the part of the plaintiff,

and were not contended against *'y the defendant. The
question turns, as is commonly the case, upon their appli-

cation to the facts. The position cannot be denied, that

a person inveigled into a contract by a fraudulent mis-

representation is entitled to have it rescinded, and that

although a vendor may not commit himself by any
positive representation, yet his suppression or conceal-

ciii •_•! ii:„i^i:c:; lauis .•'iiiiiii i\ia KriGrYieflge IS eiiuaiiy

a fraud, and will equally invalidate the contract ; but
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which the reprernert r:? :r^::v''^-^^''^whether the seller was m.li ' '^"' '"''''''"^^

sending his „r i'V a, ?, 1 ^ '" '""'''^ '''""' ''^^
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It..,

1846. in other words, the paper title transferred under the
sheriff's sale

; (let that be what it might ;) that he had
been led to buy such right or claim by the defendant's

assurance that he was in actual possession of the one hun-
dred and thirty-four acres ; that the fact was, that at the

time of such purchase made by him one was in actual

possession of a certain part, to wit, acres of the said

one hundred and thiry-four acres, to the exclusion of the

said defendant, and claiming adversely to him ; and that

although the defendant well knew that fact, yet he fraudu-
lently concealed it from the plantiff, and so induced him to

make the purchase in ignorance of the truth. Instead
of this, however, he stated the contract (which we can
only take from the deed) untruly, by asserting that he
agreed to buy from the defendant all Me estate^ righty

interest^ and posaeamn ofand in the land, ^c. If the

Vice-Chancellor had thought fit to direct an issue at

law, in order to ascertain what the defendant actually

juagin«nt. did sell, I conceive thalj the deed, and that alone, could
have been legally received as evidenco upon that point

;

and the rule applies equally in equity, when the deed
was executed deliberately, and was even drawn by the
vendee or his agent, with the prior titles in his hand,
shewing what interest it was that the vendor could
pretend to convey ; and when no fraud is charged in the
wording or execution of the deed itself, a court of law
would undoubtedly say: "We cannot hear verbal accounts
from witnesses of what passed before the making of the
deed, as to what one meant to buy or the other meant
to sell; they may have had various intentions and
various degrees of information as to their respective
claims and expectations at different stages of the nego-
ciations

; but what they did at last settle down in, and
what the one actually bought and the other sold, we can
only learn from the deed; otherwise there would be no
use or safety in written instruments." And it certainly
is my impression that a plaintiff resting his case at law
upon the assertion of such a contract, as the plaintiff
has stated in the commencement of this bUl, must on
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the production of the deed be nonsuited, for there can
be no two things more distinct than selling all a man's
right to or under a certain paper title regarding a term
ot twenty-one years in one hundred and thirty-four
acres of land, and selling all a man's right, title, and
possession in the same land.

To be sure, the fact may be, that the vendor may
have no other right than under the paper title referred to
and in that case the transfer, as the deed states, would
assign in effect all his right ; but how that fact was wc
are not to conjecture or assume, and cannot learn it
trom parol evidence, in order to make the deed speak a
wholly different language from what it does speak. I
revert to. this point in the case which I have before
noticed, because it is in my opinion an objection lying
at the foundation of this case, which could not be got
over, and which, as well as several of the other difficul-
ties in the plaintiff's way, applies as much against the j„dg„,„t
making a decree on the principle of compensation, as
against a rescinding of the contract.

In my opinion the judgment of his honour the Vico-
Chancellor should lo affirmed, and the appeal dismissed
with costs.

• J,

i I

it

'':m

The other members of the court concurring,

Judgment below affirmed, and the appeal
dismissed with costs.

'4 -.. ^l

' 1
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IN THE EXECUTIVE COUNCIL.

LBefore the Hon. the Chief Justice ; the Men. J. B.Macaulay, Ex 0. ; and the Bon. Jonas Jones, Ex. C]

OK X. A..P... r„oM T„K D.e,s.o. ok „,s Hoko.k thk Vk.k.Ch.»ck...k
Of Ui'PEu Canada.

^e<^^'«m Margaret Browx, Executkix of John

WiLMAM kT''"'
^^^''''^'^'' '^^'^ ^^^'^ Smart,William Kingsmill ai,i> Others, Respondents.

Principal and agent-Paymcnt-Specific performance.

'''^S'^r'ilS::,rl^i!!^''l ^^00 -*. and the agent
his, the vendee's alenS pS« J^il"',^T *?"' '«'"^««' d"^" on
his own U8e. S tSiUinrXm t5'i •

*""' '^' "sent applied to

honoured, to hfs creSt ^^.^^'^rern^i^^^^^^^^
^^^^

the Vice-chancellor that \ ^'JVVt^^}^ decision of his honour
that this waa no a paymeiiTx iTtt ^7 '"'=.? '"''' "^ '"'^ "gen*,
amount of the purchaTemone?ii"L^^^'' '*"*" ^° received th^
a deed of the pVemises ^ ^^* '"' '"'' °°* ''"""'J *<> «ecute

Mr. Sullivan and Mr. Vmkoughnet, for appellant.

Mr. Blake and Mr. J^s^.n, for respondents.

The judgment of the court was delivered by

Judgment. i>

i-ort Uope
,
Mr. Bahuw, » mwolunt, was livina a few

there iad been large transactions, invoWng p.rcZsand sales of land in which Beaune acted 5 agenttrBmwn, making bargains for hi,n, and receiving fhe.Seh<«e money, as the evidence shows, though* lleEunder a general authority, or by spejial insfacMon, „each case, does not annear Thc^Lj i .

"™™' ">

tomthe,. i„ i,..i
'^f™'^- '"«y had also transactbns

Brown
, beneSt, .po„ h« own responsibility .nd.Bmm',.
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of hi3 place of re^ elX^^^^^^^ - mile or two
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^^^^ ^'' ^''"

the 28th of September 1833^^^^ ""f
^''""''^ ^^^ '>« .u^. .
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occu'Ted, and was publicly known, and after transactions

of business between him and Brown had ceased, Innes

became uneasy about his deed, which he had looked to

Bethune for, and he pressed him on the subject. On the

8rd of April, 1834, in consequence of these communica-

tions which he had had with Bethune^ he wrote to Mr.

Broion the following note :

—

" I received of Mr. Bethune the enclosed, of which

retaining a copy, may I request you to send a written

answer, as it is of some importance to have it in good

time. The messenger is desired to remain for your

leisure. Mr. Boulton wishes we could, as Mr. B. has

returned home, soon meet and explain this matter, to mc

a very unpleasant one. I have not yet done about my
bills being on Jamaica and dishonoured."

" Robert Innes."

Judgment. (^^'^ ^*'*' Sentence, I presume, relates to some other

matter.)

Mr. Bethune'9 letter to Brown^ which Innes referred

to as being enclosed in his, and which he had evidently

read and retained a copy of, is in these words :

—

" Dr. Innes, who purchased the Wilder farm, gave me
bills on Scotland, which bills have been accepted, and

the moment they are paid, I shall account to you for the

amount, £500. This transaction is entirely out of our

other business. I sent the bills to Scotland through W.
Bradbury ^ Co., and the moment they advise payment,

I can draw for the amount, if you will make a title to

the land, and leave it with Mr. Moffatt, to be given up

on your order."

This letter is signed by Mr. Bethune.

On the next day Brown replied to Innes as follows

:

" Dear Sir—I have your favour and inclosure from
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'
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1846. widow, Miza Innes, remained in possession after his
death, and in April, 1836, the executors paid to
Jonathan Walton the amount due upon the mortgage
mentioned in Brown's letter to Innes, and took an assign-
ment. One of the objects of the present suit was to
compel Brown to repay to the estate the amount of that
incumbrance

; ar J Broivn on his part filed a bill in 1839,
for redemption against the exeicutors. In 1836 or 1837^
Innes having died without obtaining a title, and Bethune's
affairs having in the meantime gone altogether to ruin,
the executors of Innes brought an action against Brown
in the King's Bench, to recover back the ^500, or
damages for not conveying the land, and on the 18th of
September, 1837, the cause was tried and a verdict
rendered for the defendant upon the issues of non-
assumpsit, and set-off pleaded. A new trial was moved
for, and a rule to shew cause obtain i, which after argu-
ment was discharged. In January, 1842, Brown died,

JndgmMit. having by his will devised all his property to his wife,
Margaret Brown, and made her sole executrix. Befor^
his death, (December, 1841,) the respondents had filed

their bill against Brown, for specific performance of his
alleged agreement to convey the estate to Dr. Innes,
relying upon the payment to Bethune as being payment
to Brown through his agent, and praying that he mi^ht
be compelled to make a title to Miza Innes, the sole
devisee of Robert Innes, the alleged purchaser, to which
bill Brotvn appeared, but had not answered before he
died. The suit has been revived against his executrix
and sole devisee, the appellant, and upon her answers
and evidence taken in the cause, his honour the Vice-
Chancellor, on the 8th of February, 1843, decreed a
conveyance as prayed, and directed that the appellant
should pay to the executors of Innes, from the assets
ofBrozon's estate, the sum advanced by them to pay off
Walton's mortgage.

This decree is appealed from.

I have given a mere outline of the leading facts, not
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Oh.n«el]or made his decree un!n\.
°°"' *^' V»««-

contract of sale hyBZlMT ^''°""'*''' *^''* *he

We beeu entered^ b?plf^!f
^« ^"'^ Proved to

•- his agent, and t^aUhf^;r^^^^^^^^^ ^'. i^^^W
duly paid, as set forth k^tt^ZlTf"""'''^

"^°"^^ '^'^

for ^..e.n, he being Z^n^lT'^'^^'l^'''''*^
receive it.

^®
'^ ^^ ^''''"'w, authorised to

In order to support the Dkfnf.-ff'- • .

to estabMsh the foUowin/l!.- T"''
'^ " "«°«««wy

question of factregS th
' ^^^^P^^^^^^^Iy of the

money

:

^'^'""^ *^" P^^^^nt of the purchase

pit::;^"^::.:/-- :^ ^^ contracted for the

»oney, (assuming the vZlT/T^ ^'' ^"^'^^'^

proved,) and withLha'-^g
7^^^^^^^^^^^ f,

P-«-* *« be

<levisee of his real estate uLem n T''"^""'''
*^« ^-«-«*-

paid the purchase money but whil
•"^''' ^' ^'^

devise of the land baSned fort '"*"" "° ^^^^^^^

specific performance 111^1 '^"^ '"' ^"^ ''l"'*^ f°r

this case"by a note in writWslfl *'T
^^ ^^^^^^ ^^

of Frauds, such a conIra«Mn^ ""^ ""^'''*^^ Statute

(below) sel out in thei "m S'2?.
'' *^^ P^-^^t^^^

any writing, the nlaintk
T'

. ? independently of

«et out in tt r bS an^^^^^^^ T^ *«°°*^»«t as they

of full performanc 'on n'e il'
^^^^^-cu-tanceJ

or otherwise, as to takHL .
P*'' Performance

Frauds. Third
*

that t "
'"* '^ '^' «*»*«*« of

present, the «el^l;\^J:,- '^' « *^«

the money on account orthtdnoTb ''''" ^^^^

or to recover damanes forw. ^ ^^"'S conveyed,

alleged agreemen^a d ^ 27^' *""'^"^ '' *^«

a record which would have ^.^l^ T"'*
*^''" ^"

either ffi.Q«.j „,„j, _,
..*^°""ed of a recoverv on

contract.
""^^ '"* «'l'^*y on the saine

20
VOL.1.

163



154 ERROR AND APPEAL REPORTS.

1846. With respect to the first point, I have no doubt that

upon such a case as is stated in this bill, the devisee may
sue in equity for a specific performance of the contract.

There would be no remedy, at law upon a mere agree-

ment of this kind for the devisee, nor for the heir, (if

Dr. Innes had died intestate,) whatever might be the case

upon a covenant under seal, made by him with Innes

and hie heirs, to convey the land to him in fee. (a)

But as regards the equitable remedy to compel a con-

veyance, it is no objection that the heir could not inherit,

nor the devisee take any legal estate in the property.

In this case, if the purchase money can be held to have

been paid to Brown, through his agent Mr. LetJiune, it

was paid in full not only before his death, but before his

will was made, so that the case would not even require

the aid of the statute of 4 Wm. IV., ch. 1, respecting

after-acquired property. Innea must then be held to

Judgment, ^ave had an equitable interest which he could devise,

and which would pass under the general words used in

this will, as well as if the particular interest had been
specified. Brown would be looked upon in equity as

holding in trust for the devisee, and could be compelled

to convey, and the same remedies in equity would lie

between the devisees or heirs of the respective parties as

between themselves if they were living.

Upon the second point, I am of opinion (th( ugh it has

not seettjd to me to be quite clear of doubt) that there

is evidence in writing, sufficient to satisfy the Statute of

Frauds, of a contract by Brown to sell to Inne8 the

Wilder farm for jESOO cash, which is in substance the

contract set out. The proof is only to be found in the

letters. Brown's first note to Mr. Bethune constitutes

no contract ; it is a mere authority to accept anybody's

rr(o) Whitaker v. Whitaker, 4 B. C.C. 31 ; Brome t. Monck, 10 Ves.
597, 614; Seton v. Slade, 7 Ves. 265 ; Lingen v. Souray. Gilbert's R.
91 ; Savage v. OimtoII. 1 B, & B, 265 ; Qaskarth v. Lord Lowther 12
Ves. 107 ; Orme v. Broughton, 10 Bing. 533 ; 1 Sug. 371 ; Bao, Ab"
Legacy and Devise, B.
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1846. to deal with Innea for the sale as if the land were hii
own, not contracting on behalf of Brown ? It in»y be
said that the letter of Bethune to Brown (April, 1884)
contains no statement inconsistent with that; and in
truth it does not; but we find Brown agreeing to the
sale at that specific price, both before and after thv>

bargain was concluded, and we oannot hold otherwise than
that Innes would be at liberty to look to him for the
fulfilment of the contract, though he might also have
chosen to deal with Bethune m a principal in such a
manner as to have a clear recourse upon him. And
indeed Brown's letter to Innea, written in April,
expressly adopts the contract. « I cannot make a title

(he says) to the lot you purchased until Iget the pay."
This is equivalent to an engagement to make a title

when he does get his pay; and it is a promiM made
directly from himself to Innea. There being then a
sufficient note in writing of his agreement to convey the

jnajm.Bt Wilder farm to Innea when he should receive the £600,
it is not necessary to discuss the point, whether the cir-

cumstances of Dr. Innet going into possession as he did,
and being allowed to hold it, making considerable im-
provements, (relying, as it is said, on his purchase,) could
tnke the case out of the statute, if there had been no
sufficient writing. Nor need we consider the effect of
payment of the purchase money, which indeed could not
be relied upon without anticipating the discussion upon
the main question in the case, that is, whether the pur-
chase money can be considered as having been paid to

Brown or not. The appellant's admissions of a parol
contract in her answer, so far as they go, would not how,
I conceive, be sufficient to establish the case in the
absence of a writing, because she expressly sets up the
statute as a bar.

Upon the third point, which is, whether the proceed-
ings at law taken by Dr. /n«w'# executors form any
—^sr--^ "' "iv. «iwT.oeecj ouiflg m Bj^miy, i irost We
are right in assuming that they do not create a difficalty

;
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1846.
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Brown

Sr rt.

which Innes had paid ; or could have recovered what a
jury might think it reasonable to give for breach of the
agreement to convey, if, in the opinion of the court and
jury, they had proved such a case as they declared upon.
The contract was broken in the time of the testator, if
broken at all

; he therefore had a full and perfect right
to recover all the damages occasioned by the breach of
that contract. Neither his heir nor devisee could sue at
law upon the breach of such an agreement ; their remedy
would be in equity only, (a) If the executor had
recovered in the action at law, it would have prev< .ted
the devisee suing afterwards in equity, for clearly the
vendor or his representative could not be compelled to
make a double satisfaction for the breach of the one
agreement. The remedy of the devisee of Dr. Inne$
would, in that case, as I consider, be against his execu-
tors, to compel them by a suit in equity to lay out the
sum which they might have recovered in the purchase of

JudgmMt. other real estate for the devisee. I do not mean that
the language of the courts has been always decisive and
consistent in favour of the executor recovering upon such
an agreement a full recompense for the breach of cove-
nant as his testator could have done, but I take that to
be the effect of the decisions, and I cannot reconcile the
language of the judges in the case of Orme v. Broughton
with the supposition that they took any other view of
the law. Then, if a recovery at law by the executors
would have prevented the devisee from suing in equity
to compel a conveyance, their failure to recover would,
in my opinion, have the same effect if the pleadings in
the action at law opened to the jury the whole case upon
Its merits, so that the plaintiffs must have recovered if
they had proved the contract alleged, and if the result,
so far as the case had gone, was adverse to their recover-
ing on the merits; otherwise the same object of litiga-
tion might be pursued in two tribunals, both equally
competent to charge the defendant, though not both

(a) 1 Bug. 371.
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Theye are other considerations connected with this
branch of the case which I will not jiow dwell up«o,
because our ultimate decision will not turn upon them.
If it did, indeed, I should feel it necessary to pursue the
subject much further, for I have not arrived it a clear
conclusion upon it. It may be that it ought to have
been shewn in this suit, that the failure to recover at law
was not upon some ground arising from defects in the
system of proceeding at law, or it may be that the
executors failing at law upon grounds which would be
equally conclusive in equity, should be no impediment
whatever to the devisee afterwards pursuing her remedy
in equity, and it would at any rate be right to hold this

until we can see the contrary very dearly established
upon authority.

At present I assume that the agreement is legally
proved as charged in the bill, that is, that Brown

.TudgnsBt. engaged to convey the land on being paid £500 in
cash, and the devisee has this remedy upon it, and that
she is not precluded from pursuing it by the attempt
which the executors of Dr. Innes have made, and ^ed
in, to recover damages at law ; and as the ease is one of
considerable hardship, it is more satisfactory to be able
thus to dispose of it on a view of its substantial merits.

All that remains to be determined then, is, whether
Mr. Brovm can be properly held to have broken his con-
tract, or rather, whether thb devisee of Dr. Innea is now
in such a position that she can call on Brown'9 represwi-
tative to perforpa it.

,

We have considered the evidence as carefully as we
are able^ i. all its bearings, and are compelled to say,
that, in our opinion, Brown is not chargeable with a
breach of his contract, for that the condition has not
been performed on which he undertook to convey ; he
has not been paid the £500.
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unlimited
; that there is therefore in all the circumstances

no reason to doubt, but on the contrary good reason to
infer, that Brown did understand and intend when the
bills were taken, that Mr. Bethune should negociate
them and receive the proceeds, and should credit the sum
to him in account, and that as soon as it should be
known that the bills thus negociated wore actually paid,
it should be considered that the ^£500 were paid within
the condition of the bargain which Mr. Bethune was
authorised to make, so that Innes might then call for
his deed.

There can be no doubt, if this be so, the consequence
would follow, that the money being paid upon the bills

in good faith to Mr. Bethune, before his insolvency was
known, or paid to any one whom he had transferred
tbem for value in the way of business, would be a good
payment to Brown, and would entitle Dr. Innes to

Judgment, demand a conveyance.

Mr. BethunJ'8 evidence in his depositions goes far to
support such a case, but not to the full extent, for even
in these depositions he admits that Dr. lnne» often
stated that he looked to him {Bethune) for the farm or
the money^ and would have nothing to do with Mr.
Brown; and it is but just to the appellant to consider,
that what Mr. Bethune states in his evidence, taken
upon commission after he had left Shis province, seems
wholly at variance, not only with the testimony of the
two Messrs. Oi on, but with the written statements of
the transaction made by Mr. Bethune himself, in his
note written at the time, and written too for the purpose
of governing the conduct of both Brown and Innes, in
their communications with each other upon this very
matter. It seems inconsistent also with the declarations
and conduct of Dr. Innes himself.

It is to be borne in mind, that the bilb being trans-
mitted from Montreal on the 10th of October, and pay-
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1846. any measure or degree vrith Brown. He wonld pay
Bethune the money, and look to him for the deed,

and to no one else, satisfied that he could procure

it for him, and that if he could not, he was honour-

able and responsible ; and that he would therefore be

ultimately safe in his hands. One cannot peruse the

evidence without being satisfied that he would not on

any account have placed his bills in Brovfn'a hands,

though he knew (as I suppose) in September, 1888, that

the land was Brown'8, and that the deed must come from

him.

Mr. Bethune on his part, seems not to have hesitated to

close the bargain with Dr. Innes, as if the land were his

own and not Brown's ; I do not mean that he misrepre-

sented the state of the title, or that Innea did not know it,

but that he was willing to deal on that footing ; to sell the

land as he would have sold a lot of his own, making himself

i%B»»nt. responsible for the title, and to account to Brown (as no

doubt he meant to do) for the proceeds. Accordingly,

though Brown wanted cash, as he says, and therefore

those sterling bills might have answered to him, as well

as to Mr. Bethune, the valuable purpose of supporting

credit by making a conditional remittance, and though

he lived nearer to Dr. Innee, it seems, than Mr. Bethune

did, yet the bills were drawn not in jBrow»'« favour, but

in Mr. Bethune'8 ; they did not pass into Brown's
hands, but were immediately sent by Mr. Bethune to his

correspondent in Montreal, with directions to credit them

to his account. " These bills," (he says to his correspon-

dent and creditor, for he was ther largely indebted to

Bradbury) " are taken in payment of land. The gentle-

man came well recommended. Yon will of course for-

ward them," &c.

This is just what he would write of a transaction of his

own, and if it had been true, as stated in the bill, but not

proved, tuat at tuat tinie the balance in account with

Brown was much in Bethune's favour ; or if Bethune
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.It ' ° ""'.'''" "»<>«"'»n<l tbat he would ^ke imt

were o„ C/ ' ''V'''™'^ «« »<" «« if the sdewere CD his own account, holding himself .ccountahl.«. course he „uld he, .0 Srln, for .h?;root
'

^uL'C"' '"' -'»»-«". ---l would lit

dvnt wr '»""'••?<'•.»*»«»« had remained

.-rlvi-
'

. ^ """"^ '"'"S '"=' '° l-i' '''nds, from his.n.b luy ,0 repl.ceit.fler he h.d diverted it to thrp.y

jmhce to the other p.rty, to scan the nature of the

nil" ""f"'''«
«» »»PP»»« that i(™« knew that Mr.a^SuMehad found a purchaser in Dr. /„„« and th.he h«i received hills from him ; and that he1 clen

to wail for a few months in the e»n.rt.tl.,„ Jp • • '*"»"

t would not meter which, and it is not inconsistent whh

^I iff "m r"'^^ °' *^^ '"*"-' *^^* - tl^e met

^LwTl!T?^"T
any compromise which he touldmake with m^rffir the tenant.

JFhatjDr. Innes took possession in consequence of his
mtendedpnrchase, a.,d would not have done so but for
that, and that Mr. i?r.^.« so understood the matter Ihave no doubt; so also that Br. Innes should make
improvements on the place, which he would not havedone but for h.8 purchase; and that Bm^« must have

r^f .W fu''
™''' reasonable to infer; but it seems

to me that these circumstances are of no importance
either way. Dr. InneB felt confident that his bills would
be pa,d as they were

; and it is plain that nothing was
farther from his mmd, than any distrust of his moneym that case finding its way to Mr. Brown. On the
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J846^
other hand, Broum migirt naturally take it for granted

Brown *°** "^' ^n»e» knew his own prospects of getting tia
money

;
that he w.^U understood, that without the mon-v

he could get no title, and that he therefore acted at his
own risk. Brown was secure as long ae .be held thti title,
and he had no motive for warning ov prehibiting Dr
Innea from doing any thing that he wks doing, or for
offending his proposed purchaser by inu^atiag au^
distrust.

^

Then April, 1834, while, for all that appears,
(though 1

,
,.x. no: mr^ the fact was so,) the actual pay-

mentof the bilk in England might not have been known
in this country, w3 fmd Dr. Jnne« pressing Mr. Bethme
for his doed if ho did not then know that the bUls were
paid, he was pressing for his title prematurely; and lis
anxiety probably arose from rumours of Mr. £ethune'»f
diffi'/julties, and upon this occasion it is that Mr. Bethune

j«UK«.»t. for the first time, for all that appears, (except as he statesm his own depositions,) informs Mr. ^row^n how the
transaction really stood, in the hope of inducing Brown
to make the title without receiving the money.

His letter bears strong marks of its being his first
communication to Brown of his transaction with Innea
about the bills

; he impliedly admits in it that he cannot
insist on a title being made, because the money was
not paid, but he suggests that a deed may be made and
deposited with a third party, subject to Brown's order
which could only be to quiet Dr. Innes's anxiety for the

use of the bills as a remittance ; he does not pretend thatBrown had authorised him to receive the money on hi^
account but says he can draw for it (to pay over t.Brown) as soon as he hears that the bills are paid. B »
does not pretend tl v he had given Brown credit fb <^omoney m the accou ^ between them ; or that h- • c,^t
to do so, or was at liberty to do so ; but, on the contr ,v^
says expressly in his note,

«

this transaction is entire^^ . i'
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' 1 "° ''

induced him „ ,tote, ™der hfa °IL afvl"
"""' """^

to his dear recUection of .!» factwefht'l?TT^ooTMl,™ to suppose, but it i. d„n^" .• '"°' •"°"' •"*»•'

tk«.hi. .0.0 cL.;n.r,:irst etr:r.tr:^
rtetr«>sactionswhilethey«remrnt .«
deliberatoly^ade i„ writi^i^X puCetfrd''

•°°'

-S™^ to act upon it ; and ^hatgi™72«Id^V fmight, and™ justl, relied ub«„ f^ ,k
^''''t'onal

having that offj, i.^,. TL\ll"'Z^' "^

h^selfto^™^, HohhehafrdltXTuU
»«ion. If he then conceived from anv tl.i„» mMune had formerly „a.cd to him, that wh t^f.^^
were paid, i?.„.„„ „„,d i. p^,, whether he .e^ »wthe mono, or not, why did he not say that thafcoXbe. occasion to wait tUl Mr.mL could d^wJ^rft. money upon his agent in Kngland, for thatp"
to Mr Bethune . agent there would he a coLh.„1

ti: mi;r
""' "'""" -«" ^-- '""-".Tf

If the letter he w«, carrying from Bethme to Brom,
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^46^ should not naturally have led to this remonstrance on
his part, Brown's answer to his own note surely must,
for Brown there assured him in plain and positive terms,
that there should be no deed made till he got the money;
and he gave as a reason why hyhad always insisted
upon this, that he had a mortgage on the land to pay
off, and must have the money to do it with.

Now if it were clearly shewn that Innes did in truth
only deal with Bethune as Brotvn'a agent, that Bethune
was authorised by Brown not merely to take the offer
but to take the money, (which I do not take to be the
obvious construction of his note of April, 1883,) then of
course Innes'a situation could not be prejudiced by any
misapplication which Bethune might make of the money
after receiving it, so long as Innes himself acted in
perfect good faith, as I have no doubt he did ; but the
difficulty of the case consists in this, that Brown seems

•niagmrot. to have done all a man could do to preserve his land till

he should actually get his money ; that the written docu-
ments shewed he acted in that spirit ; that Mr. Bethune'

$

own written account of it, and Dr. Innea'a conduct and
admissions, confirm it, and produce a preponderance of
evidence strongly in favour of the appellant's case, even
without the aid of the very circumstantial and conclu-
sive testimony of the witness Owston, whose evidence is
not in any manner impeached or shaken.

To these circumstances it is to be added, that in the
accounts rendered by Mr. Bethune during this period,
and extending to the close of his transactions with
Brown, he made no mention of these bills ; that it now
turns out that in 1835, upon a settlement of acoaunts
with. Brown, he discovered himself to be more than
^2000 in his debt ; that at the time of the bargain being
made he was in his debt a small sum, and that it is not
proved, as is alleged in the bill, that he applied the £600
in making good any liabilities which he had assuraed for
Brown; but clearly otherwise. And it is further



.
which h, .lt r "li/™:; '

°"''" '" "" "«"' f"'

Bnn: went and „.4il T^ »' <l««hng with him .«

»«. th, h..d, of aaSr^L ,fT ,"'*'°r'«'

h.d 6e.n act«.n5cor»JlrftvXrht"''',^'
"

tiooght it, I doubt not, met s!™.. i
"'*"''' *""=

th.t h..h„„H be told tLTht °f """"'"""•'

h.vo boon p,id by tho BW„riff "^r°«y *PP»»" to

«.».t .tend to the ]„«,, .ad ,t.T„tia!,''?°*^''''»'
i"

•g«n.t the defendMt."
""*' '° "^^ *»

P«.7 fro. rfceiviar^ Vt ,tt ""'";.' **'

b™.h of oo„.r«.. !t is X:h'r,„^°e-r"t"^

22
(«) 18 B. R. 48«: ^

—
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1846. expressed, be.'RTU- aUhu.!« n, lookingmerely atthoamount,
It would be » groaL liardship that the one estate should
lose the lanu }^y being compelled to convey it without an
equivalent, as that the other should lose the money with
which the laud was intended to be purchased, yet there
is reason to fear that the loss -u, . . ,- , much more
heavily, if not distressingly, upon the one party than it

would upon the other, and because tbo loss has occurred
partly through the misfortunes, and partly through the
irreralarity, of one in whom Brown had long been
reposing, as it appears, especial confidence, and who was
nj'ich better known to him than to Dr. Junes. And
again, when we see the nature of the accounts between
these parties, the multitude of their transactions respect-
ing lands, the freedom with which largo credits were
passed by Bethune to Brown upon iimilar transactions,
and when we consider the Cbtimation in which Mr!
Bethune is admitted to have stood, both in regard to

Jadgauitt; character and means, we cannot feel sure, if Mr. Bethune
had for any purpose desired to let the £500, when paid,
pass into their current account, that Brown would at any
time have objected

; and we cannot, after all, be certain
that this was not the undrntai.ding between them in
regard to this particular transaction. If it were so, that
would put an end ^ the qpjstion ;

' - looking on'ly at
what IS proved in ti. case before us, we are bound to say,
that the evidence shows almost conclusively, that the
transaction ^v . od' -, a diaPerent ' ind ; and ii is a
principle in equity, thuS unless the cabe is free from diffi-
culty and doubt, specific performance should not be
decreed, but the parties should bo left to such remedies
as the law will give them.

We have thought of the propriety of diercting an issuem order to take the opinion of a jury upon the question
of payment, but it is in so great a measiire a question of
law, arising upon the conduct and statements of parties
evidenced by writing, and not capable, for anv thing that
IS suggeated, of having additional light thrown upon it
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m at vrianoe with th Vri. o„
' ' '°"'''"''"' "'•"

wel .'Mot
""''" "" '»"' «'?5^~« .:n3well as to the parties, that the oninion nf .^f^

already n^oro than once been g ven uZ tl
''"'^ ^''

tion upon which the case nor. ^ """"^ ^'''«-

Mr. M.n. receL th Iner^he""'^^' Z'^'"'

apptr:hr;ri::^::toT.h*''; "«--' »' «••

the vorfic, alluded .„h
""""ssion. » which

King. c^tv:'zr:: :'" '" "^ °""« »'

before U8, when we ,r.ln / "°°"' "' " »'" »"»

othc-.:se, for it is very natural that Jne of th^ T»ho, consider it a disadvantage Th! ^
^" ''' '"'^•°*'

eheeo..onu„:H^::itr/:r,!:t-'»
appeal eases which had been decided in Ch.n™ T"«^de i. .heir d„., .0 pronounce th b« j'd 2 ^7,can form upon wha.ever cases H,» „...• ° '^

before then.
""• P""'' '"''7 bring

t

The changes in the political arraneementa .f fi,
ernment, which have since removed to « ^

^°''

almost all those rnembersotL ,/''*' '^"^^
whom it was intended weshonld beZ 7^'^^' ^"^

theeffectwhilething.re:li:rr4\T:^
us now and then in a situation where rmutt;?upon questions which in some otf .. k .

^'"''^

ai-eady before us, and perhanT ^ u'^'
^''' ^^^^

and upon the srAr4^P%;\^,^^'^ *^«--« Parties,

acquaintance with a cas'e be a disal/nr""\
''"''"'''

in whose favour hi. honou::r^-:£^^^^^^^^
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decided, may bo at least assured, that if we couid hare

found ourselves warranted by the course of equity pro-

ceedings, in disposi g of the case in a manner more

favourable to her than the common law had seemed to

us to allow, wo have had every inclination to give her

the fall benefit of the difference. If wo have failed, aa

is very possible, in arriving at the correct conclusion, it

is fome satisfaction to reflect that there is still a course

open, though unfortunately an expensive one, for obtain-

ing in a higher court the judgment of minds far more

experienced, and not pos^sessed with any previous opinions

upon the facts to bo submitted to them.

JudgsKiit. The result of our judgment is, that the decree is

reversed, and the bill dismissed with costs.

[B^ore the Hon, the Chief Jmtice, the Eon. J. B.
Macauhyy Ex. C, the Eon. H. J. Boulton, Ex. C, and
the Hon Mr. Jmtice McLean.']

Oh ahAppeaf. from k Dkokeb of His Honour thk Vice-Chancellob
OP Upper Canada.

Simpson v. Smyth.

Ijb.l2» 27, The Court of Chancery, under the 11 tU section of the Chancery Act,
••MT n>ay under certain circumstances refuse redemption, notwithstand-

ing twenty years have not elapsed since the mortgagor went out of
posiession.

After the decision as reported ante page 1, the cause

was again brought on for argument.

Mr. Blake appeared as counsel for the appellants.

Mr. Eiten for the respondents; their arguments
being confined to the construction to be pieced upon the

eleventh section of the Chancery Act, 7 Wm. TV., oh. 2.

Robinson, C. J.—I retain in this case the opinion
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fWch I expressed after the last arifument I .Hii u

10 grant or withhold redemption of a mortcaffe >» w.n

t.<»«, ..th„ril7 to depart from theTl.- ' P

""

mortgagor to perform the conditions I th^k i .u

They were about suddenly to create an equitable iun«dictjon m a country in which the law of EnlknT ^ ""^•"'

trolled by and unmixed with eauiJv K rs'**"^' ""^'O'"-

tered for nearly fifty vLTaK' ° "'''"^^'

been freely givrind tak..; T u
'" ""'''*«'^«*'« ^»^

bothparti^CgltL':^^^^^^^^^^^^^
the legal consequences of their conT,^:/\tt^!"'*'>
been an opinion among lawyers lonkJn ?^. """^

the subjJt, that thefe wr;/et e^or^f
^^^^^

nevertheless slumbering, though the I.f '"^^''^^

lawstood, had no meanfof Xc '^ TZ'l " *';

Kagee no means of guarding againstitV^ot:?!^
The legislature, when they were about r «„*•

of equity in 1837, if they dosi>ed tiri ZTA " '""'^

power of granting relief in respect to Lt" ^^^«. *^^

no longer open, and when .othfng Vested
71"'°"

c»ted on either side, must have been sTnl!1\T
thus tbrowina anew in.,rn^i».. :^.. f'*'""* ^^^ ^J

were creating a stateT/thiL ;;;tr^^^^^^^
^'^^

ordinary couwe. ^ ^ '""''^ *^"' of the
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Simpaon
V.

Smyth.

1846, They could not collectively foresee, nor, I think, could

the most experienced mind among them have foreseen,

the questions and difficulties that might present them-

selves, if the proposed court of equity were to have

power to deal with such cases as I have described, and

were expected to apply to them the rules and principles

of English courts of equity, without making allowance

for such a state of things as does not exist in England

;

but I think it might be expected to occur to the least

experienced mind in the legislature, upon , ght reflec-

tion, that the court would soon be urged to allow

redemption, in cases when in England redemption would

be out of the question on account of the lapse of time

;

and that it would on the other hand be not unfrequently

perhaps pressed to refuse reiemption where in England

it would undoubtedly be allowed, the respective parties

resting their claims on the peculiar equitable considera-

tions arising from the circumstance that there had hith-

judgment erto been no court of equity. The mortgagor might

say, " I come late it is true, but it is only because there

was no such remedy to be had before.'' The mortgagee

might say, " I claim to hold my estate absolutely, though

I have not been twenty years in possession, because

having no means for foreclosing, and having waited for

years for my debt, relying on an unproductive security,

I was obliged, as the mortgagor well knew, to avail

myself of my legal rights, and to act as if I were in that

situation, which I unquestionably would have been in, if

I had had a court open in which I could have proceeded

to foreclose."

I need not hesitate to say, that there might well arise

cases in which the mortgagee would have justice in his

favour in objecting to redemption being granted, even

though tbere had been no bar from mere lapse of time,

and though there might be no other ground on which

redemption could be refused under the authority of any

adjudged case in England ; for in the very case before

ua u majority of thin court have expressed the opinion

that it

tion, if
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It id, that new cases have in very many instanZg^ven me ,„ „ew precedents; that it is °heCnSa tr,bute of conrts of equity never to becol"do injustice! and that whenever thev find thXT !
interpose without inSieting wrol .hit« °

nghts And they may not have taken it for graS
e'c. I'

°''™''' "* "° 'P»™' provision^;;
snbiect, the new court of equitv would „„. I,.

that the,r application must produce injustice, on accountof past circumstances, and a state of thing 1X70 .this country, and which could not have received cnsideration m English courts of equity. If in wi, .k
had entertained that impression',I^e^Z^^^
ome degree of doubt, yet they could not be sireThltthe judge who should preside in the court wouldTel higround clear in that respect, and they mi.ht be wesatisfied, that if he should assume a disLti^n to reatnew principles of action in his court, his right to dotwould be strenuously contested. TheV mi^ht fW.f

naturally feel that it would be more^Xa't t^J^the proposed new court, and to those who werelo bpIifgants in it, if they should make it clear i" he
statute that they intended to invest the equitable t bt
11 r \ ^r' *' ^' ^^'"P'^*^ J"^"'^^ i^ the casesalluded to, unfettered by the English practice establ.shed . that had been under wiLy dCt'cirut

It might be objected by some, that this would be con-ferring a dangerous power and authority to act without

175
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settled principles ; but others might think that eTil less

with the security of a double appeal, than the evil of

leaving the court under the certain necessity of doing

injustice, from the want of power to do what they might

see and know to be right ; from an inability, in short,

to meet an unusual exigency.

All that we need know is, that the legislature did

resolve to express in the statute the manner in which

they expected and intended the new court to act, in this

particular department of its jurisdiction; and to this

end they framed the clause now in question.

They recite in it, that the absence, up to that time, of

any court capable of decreeing a foreclosure, might, in

regard to past transactions, have given rise to circum-

stances affording ground for peculiar equitable consider-

tions ; and which would, under the rigid application of

.(udtmnit.
English rules, be productive of injustice to one party or

the other.

Now, as the legislature thus plainly admitted, what

any one conversant with the subject could not fail to see,

that there might be equitable reasons for departing on

either side from the English practice in the matter of

mortgages, it would have been a very one-sided equity

on their part, if they had, after all, resolved to leave the

court at liberty to do complete justice to one of the

parties, according to whatever might be its sense of

justice, and yet to confine it within such limits in regard

to the other party, as might disable it from doing justice

to him according to the same full measure.

It is plain, I think, that the legislature ought to have
had no such intention ; that if they resolved on the one
side to give to the mortgagor the privilege of going after

the twenty years and asking for redemption, they
Un All 1/1 /\Tt f-r. /\/\friAM Uv/lr^ imy^AM i'Xm ^ Im^H.— -JP^T
>J5i-ja»vij •••.s vtsv •-fiivj oi«ij, tiu'.ici tllc luitUCUCU Ul iCC PrZfle

sense of justice, hold him subject to the equity of having
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pm.ded.he facts ,hi,h h.LJZZZtlfT' ^^"hen .„ court of c,„i.y „, „p,„ I„J^ f/ „' ^^ .»^.

nght of redemption, thoy would have acted unre.«,nablv

be authorsing the court, when they sa; t t to b us ^

cumstances it could not be restored withouTdX Tn
Til" ''^? '^' «^^^^«^ '- ^"°-t than any benefit ,which he was fairly entitled to claim.

""*""""•

I do not feel the slighter-
'; doubt, that the legislaturedid intend thus to make the Chancellor the eTal dTstnbutor of justice between both parties.

^

Then, have they failed (as it is argued they have) ingiving effect to this just intention ? To determine hepoint we have to examine the eleventh clause, and indeedhe whole act, if there be any other part of It which canhelp us to see what was intended. And after dltha'has been said, when I look again at the recital by "hthhe enactment an the eleventh clause is prefaced,^and Itth enactment itself, I must say that I feel the MX TovZofthe maxim referred to by the court, in Jeffrey^s case, (.)Pjr^Pouevera non eunt probandar and I feel loho force of the commentary upon thrt maxim, because

t^^T'7^ ''he who endeavours to pro've .He"
osatufcs mem.

177
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(a) 5 Co. 67.
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I'

I

It is, however, I must admit, a common ease,^ that

where we feel ourselves no degree of doubt upon any

point that has been started, we can hardly prevail upon

ourselves to examine with due attention the reasonings

by which our conclusions may be opposed. I would

very much desire to avoid any such impatience in the

present case, because the question that is raised is really

an important one, and may apply in some shape in a

great number of cases. Still I must confess myselfunable

to reason clearly upon the grounds of doubt, because I

really have failed to apprehend them, and to discover in

what part of the clause a question can find entrance.

It was ingeniously endeavoured, on the last arguments,

to raise doubts upon the construction, by dividing the

clause into two branches, as it were, and showing how
its language could or could not be made to support

separately two modes of application, one applying directly

JndgQsttt. to the mortgagee only, and the other to the mortgagor.

This method may be effectual in this case, as in many
others, for creating a diflficulty ; but if, when we read

the whole clause together, any apparent difficulty is

removed, then the ingenuity of raising a donb*- by read^

ing it separately, must appear to have been exerted in

vain. For effecting some useful purpose, a material sub-

stance may be required to be framed in a certain shape,

and if, when that is done, the desired result is obtained, it

is no argument against the efficiency of the instrument

that it cannot be separated into two parts, each of which

shall be capable of standing alone and of accomplishing

one half of what is expected from the whole. It is suffi-

cient if when taken and used together it answers the

intended purpose. When we see a mill, for instance,

complete in all its parts, we have no doubt what purpose
it is intended to accomplish and is capable of accomplish-

ing as a whole ; and we could not allow ourselves to be in

doubt on either point, because it might be demonstrated
fn iia ^naf. if /»aii1/1 r\nt- 1\a a^ AltrlA^A *,^i.^. x.»^ t.^— _.. ,..,— .. .-vi-p" jivv J.-V c\.' T-itviuuu iut,v s,TTu pares, as

that each should be capable of doing the work or part of
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whole t„ 3a.irfy „^,„,, „f iJrl °
f„dU

"' *

Now, when the the legislature has thought fit to rl.ni

auo uuaer ditterent circumstances • buf utiu
^^

to g.ve authomy ,„ the court " to m^ke euol, Sranddecree generally „i,h reepect .„ the „^<,. .„d J«the mortgagor and mortgagee, and their respt^ehem, &e., ae n,ay appear j„at and reasonable under aU

1 dou'bT r"' " *' '^'" ' '""">' ""taan7howa doubt ean be entertained that the ooort h,, a Z^Z^.trolover A. whole subjeet, a„d may d 1 .i^^fn^t of reden.pt,„„ .„ .„ ,,,, „„,, „ ^,^^ __^^;*
*•

It has been urged thtt nm, the lee'elature in .i

'0 be » right, and that i, U, a .onsistent ;i,h euoh atoi».on to suppoM that they intended that the court mZlrefuee to allow tha,:, which they have Vcknowled«?L
terms to be e riaU tk.* .i.._ .'_ .,

^"""owieaged in

posed to have ^eant, aat:!4::grtrrLVtt^7"''-
».».« be conceded here wherever ft w^l't^dTe'cVl'^f^™
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^46^ England
; yet that the case may be treated otherwise

' than according to English practice, so far aa regards
compensation for improvements ; bnt I think such a con-
struction is founded on this error, that it takes the allusion
to "the right to redeem " as connected with each par-
ticular case that may be pending here in our court, and
as involving an admission a priori of the right to redeem
in such particular case ; whereas I take the reasonable
understanding of the words to be, that the legislature

was merely then alluding to the " right to redeem " as a
general principle of equity known to that system of
equity which they were about to introduce, and which
"right to redeem," speaking of it merely as an abstract
right in cases of mortgage under the law of England,
might, as the legislature declares, upon a strict applica-
tion of the rules established in England, be attended
with injustice, if enforced in all cases within twenty
years

;
on which account they resolved, that in this country

Judgment, (so far Only as respects mortgages under which the estate
had become absolute before the court was created) the
right to redeem on the one hand, and the compensation
to be granted for improvements on the other, in case
redemption should be allowed, should be left to depend
upon the circumstances of each case, and might be
granted or withheld as the court should think just and
reasonable. I can put no other construction on the
clause

; the enacting part of it is certainly so plain and
comprehensive, that if it stood alone it w,)uld not be pos-
sible to raise a doubt upon it ; and as to the preamble,
the legislature, having ncturally referred to the circum-
stance, that up to that time mortgagees had had no
means of foreclosing, as affording ground for equitable
considerations in their favour, to be urged against what
otherwise might have been advanced as a plain right of
the mortgagor, admit, that " in consequence of the want
of these remedies the rights of the parties may be found
to bo attended with peculiar equitable considerations as
-^vcll in regard io compensatiou for improvements, as in
respect to the right to redeem.

'

' Now, if to the last word
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*' redeem " the word« «a« all" had been added thfir.

real eflFect of concluding with, those two words, would beto give an melegant redundancy in a sentence, the meanmg of which was as plain without them.

statute 4 Wm IV., ch. 1, can interfere in the slightestdegree with the question, what power is given to the

The legislature, by the 4 Wm TV «,«..„ • •

alten .on be.«g drawn, while f„ll„wi„g the la e EndWac. to the.„bject of mortgages, they even .hen p re,ved on this inoidenlal view of the maMer, that it wo„Td
""""'

::ZT!1T""'' peculiar equitiesiL this col vas aming from the yet iinsupplied want of an eouitv

makmg twenty years neeessarily a bar, until the mort

creditor might have unreasonably refused to him. But

the d7or"
"" P»"'^»^«'«™^ theyforebore to ,h„.

The eonsequenoe, and only consequence, of what2 tkcn enacted, is that a mortgagor migh oomelntohe court wh,ch was afterwards established, and sayZ
the/wt'inrtT r- '"^ '"-^ "«"• y«'

'*>
tne 4 Wm. IV d,d not bar h,m simply from the lapse of

rsriiir^''"^^^'^"'-''''^-^''--;

,

To tKi the mortgagee might truly have answered, " Iadmu that the 4 Wm. IV. doesnot bar you, and I friely
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ltM». »di»it also, that no other act bars you, merely b«oaiuc
' the twenty years have run ; for the later act, under
which we are now before a competent tribunal, has
authorised the Vice-Chancellor to allow you to redeem,
if he finds it to be just that you should, or to refuse it if

he thinks it would be unjust, taking into his oonaidera-
tion the conduct of parties, the changes in the title

or condition of the property, and all the facts of the case,

without being bound by the mere circumstance of lapse
of time to decide one way or the other," and this I con-
sider to be the evident intention and effect of the eleventh
clause of the Chancery Act.

Something was said upon the last argument regarding
the order which the court had pronounced, after the first

argument, with respect to the costs of the appeal from
the several orders of the Vice-Chancellor, made upon the
demurrer for want of parties, and upon the plea which
set up the sale of the equity of redemption under the
judgment against Smyth^ as a bar to the plaintiff's right
to redeem. I think the question of costs must be dis-

posed of as we then intimated it would be.

His Honour the Vice-Chancellor was of opinion, that
the plea was no defence. We concur in that opinion,
and therefore affirm his order with costs, to be paid by
the party appealing against it. This is the usual course.
With respect to the order of his Honour overruling the
demurrer for want of parties, we have not made up our
minds to the conclusion which his Honour came to but
the contrary, and are not prepared to affirm his judg-
ment in that respect. We should not have dismissed
the appeal except for the reason, that the defendants
had waived it by submitting and putting in their answer.
Dismissing it on that ground only, it would be contrary
to the practice of the court to give costs; because the
respondents should have urged that objection by way of
petition against the appeal, and should not have gone to
the argument upon it. We acted on the English rule in
this respect, in the case of Crooks v. Rhodes.
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searchforthejournalsof 1837, in the hope of finding
the questions and answers printed therein, and am happj
.'0 say with success. Upon examining them at nages
186-7 of the journals, and in the appendix L., I lound
the amended clause, and the questions, together with the
answers of the judges and crown officers, and it is now
quite clear to me that, however expressed, it was
undoubtedly the intention of the legislature, in substi-
tuting tho present for the former section, to confer upon
the court an unfettered discretion to grant or refuse
redemption in all cases of mortgages become absolute at
law before the passing of the act, viz., the 4th of March
1837.

After perusing the eleventh section, as it originally
stood, together with the questions and replies, especially
the eight and ninth, and then turning to that section as
amended; >;« intent of the substitution is, I think,

Judgment, apparcir;
,

The words, ''right to redeem," in the recital
to tho ftwun/doient, seem to be used not so much as
meaning ;lu acknowledged right of redemption, as an
interest ot tiie mortgagor in the estate, as I had supposed,
but rather the propriety of such right being recognised,'
or of the mortgagor being admitted to redeem at all in
reference to the claims of the mortgagee to have
redemption denied or refused. And the word ''right'' does
not correspond in meaning with the word " rights" in
the part of the preamble which speaks of the rights of the
parties as compared with the right to redeem. Although
It was formerly suggested that the term "right to
redeem;' meant "permission to redeem at all," I could
not, nor can I now, reconcile such a meaning with the
rest of the recital, the import of the word " right "

or
the .seeming spirit of the clause on the face of it I
have been so much accustomed to associate with a right
the idea of something appertaining or belonging to a'

party as his right, rather than a questionable claim to
be allowed or rejected at discretion, that I had a'-ay
felt repelled from such a qualified construction in\he
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it must be separated in the mind; and surely, however
construed and applied in any particular case, it ought
to be susceptible of a reading consistent with itself and
conformable to such construction and application ; and
I must still confess that I cannot perceive that the
preamble consistently and naturally admits of any other
reading than I have given it.

It of course may yet remain a question, whether the
eleventh section be capable ofa construction in accordance
with the intention of the legislature, as manifested by the
journals

; and f am not prepared to say the general
terms of the enacting part cannot receive such a
construction, notwithstanding it may be felt to be a
forced one, and very much at variance with the impres-
sion which the recital and the apparent scope and
purpose are calculated to produce, and did produce on
my mind.

JodgBMt However, without longer regard to strict reading or
interpretation, I am now satisfied that the clause was
intended to afford a more comprehensive discretion than
I had been able to persuade myself, irrespective of the
proceedings in the legislature during the passage of the
bill

;
and consequently, so far as at liberty to notice

and elicit therefrom an explanation of the grounds,
inducements to, and objects of, the section in question,
I can have no further difficulty in acquiescing in the
views entertained by the rest of the court; and admit-
ting the authority to exercise a discretion sufficiently
wide, I formerly intimated my readiness, under all the
circumstances, to concur in reversing .ne decree.

BouLTON, Hon. H. J., Ex. C.-This being an appeal
from a court of equity, whereby the evidence as well as
the equity arising thereon is submitted to our considera-
tion, I think it most convenient in the first place to
determine what facts material to the decision of the
ca^e are made out in the evidence, and then to apply
i^jrself to the equities alleged on either side to arise
thereupon.
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1840. 1825, August 8. By depd-poll of this date, the said

Joteph Sewall conveyed absolutely, in consideration of

the nominal sum of £5, all the said premises to (Jharlu

Jonet in fee, and all his right to the money secured by
the said indenture of mortgage ; the said Charlea Jonet

at the time being SewaU's agent, and thereby becoming

in fflct a trustee for the benefit of Sewall, ./ho lived in

the United States of America.

Jndgaunt.

1825. August 27. The premises were put up to sale

at public auction under a fierifacias, sued out upon the

said judgment against the said Thomas Smyth, as still

being regarded as the lands of Smyth, and the same
were knocked down to Charlea Jones, who was the

highest bider, at the sura of .£105; and the sheriff of

the district of Johnstown, where the lands are situate,

executed a deed-poll in the usual form, conveying to Mr.
Jones, his heirs and assigns, as far as he lawfully might,

all the said lands and premises seised under the said

execution, and all the right and title of him, the said

sheriff, thereto.

Upon this sale taking place, Smyth removed the
mill-irons of a small saw-mill he had erected some years

before, and whatever else he had on the premises capable

of being removed, and of which he could make -;:y

beneficial use; and the property was allowed to pass

into the hands of Mr. Jones, who continued in possession

until the 80th of July, 1827, when he, by deed-poll, in

consideration of a sum of £600, not materially variant

from the amount of principal, interest, and costs, due

on the judgment, granted, bargained, sold, aliened,

transferred, conveyed, aad confirmed, remised, released,

and for ever quitted claim to Truman Hicock and James
Simpson, their heirs and assigns for ever, as tenants in

common, two-thirds to Hicock and one-third to Simpson,

of all the estate, &c., of the said Charles Jot.es, either

at law or in equity^ of him the said QkarUs Jones, of,

in, or to the premises in question.
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13S?r. The act, ondei the authority whereof the
J»,ideau Canal has been construoted, was passed in the
eariy part of this year, and the canal was in progress
Ipog before the conveyance next in order was executed.
Which was m *

1831. January 21. By indenture of this date, between
the said Truman Hicock of the one part, and Jam€»
Simpion of the other part, the said Truman Hicock, in
consideration of £500, did grant, &c., all his estate, &c.
either at law or in equity, in the undivided one-sixth
part of the said lands, in addition to the one-third
conveyed to him by the former deed, confirming him in
the one-hfcif of the entire property.

1831, April 11. By deed-poll, the said Truman
^tcock, in consideration of ^£1000, conveyed all his
right, &c., at law and in equity, to a further one-sixth
of the said premises, to the said J. Simpson and his , .
heirs. Judgment

1831, May. By deed-poll of this date, the said
Truman Hicock, in consideration of roOO, conveyed
all his right, &c., to the said property, either at law or
in equity, lo Abel R. Ward, hi« heirs and assigns for
ever.

®

1832, February 21. By indenture of this date,
between the said Jama Simpson and Abel E. Ward of
the one part, and William Simpson of the olher part
It is witnessed that the said James Simpson and Abel
R. Ward, in consideration of £5000, granted all their
estate, &c., either at law or in equity, to the said
William Simpson, his heirs and assigns, for ever.

The property having been laid out into vilJiage lots
Hnd otherwise sub-divided, parts thereof have been
transferred to divers persons at various prices, and at
the period when the bill in this cause was filed to
redeem, in the year

I;^l
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1840. A considerable villege had extended itself over
' parts of it ; mills, snops, and other establishments for

business had been erected, and the property had become
of very great value and of vast importance. The chief

cause for the great advance in the value of this property

was, in my judgment, the construction of the Rideau
Canal, the river Rideau at this portion of it forming

part of that great national work. If the canal had
never been enterprised, the property, from the increase

of population, and general improvement of the country,

would by that time have probably become a place of

some importance as a mill site, and otherwise convenient

for general business, but bearing no comparison with the

enhanced value occasioned by the construction of the

Rideau Canal. The minor facts of the case, which have

been stated by other members of the court upon a

former occasion, I have not thought it necessary to

recapitulate ; but I have thought fit to set forth the

principal and leading features whereon I found the

judgment at which I have arrived, upon the main and
indeed only important question which occasioned a

division in this court at u former sitting, viz., whether

the Court of Chancery in Upper Canada be bound to

decree quasi atrictojure as of right, redemption of this

mortgage upon the facts disclosed and found by the

court to exist in this case.

The minor questions I shall shortly dispose of first,

then apply myself to the substantial and all important

point of the case.

1 never entertained a doubt, since I began to practise

at the bar, of the utter inefficiency of a sale by execution

founded on a judgment at law against a mortgagor, of

any interest supposed to remain in him, called the

equity of redemption. At common law, assuming for a

moment that no equitable jurisdiction had ever existed,

the estate of the mortgagee was an estate upon oondi-

tion, subject to be defeated by the mortgagor performing
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the condition by paying the mortgage money, but until 184«he mortgagor shall have fulHlled the conditbn or been^d.8charged therefrom, the fee at law is as much and a"^ISjt^r
^" ''' "^°'*«*«- - ^^ ^^- --0 --

What is the language of the recitals in every

broken ? Why, that the estate of the mortgage hathbecome absolute at law; and is not such'bngua^e
contained in the recitals in every such conveyancX
centuries past in England, the best running commentarvupon what was regarded by all men learn'ed in-law

ondUion Tf'^^'T '' ' "'«'^^* ^° P-f°™ *hecondit on. It IS analogous to the language of recordsan pleadings in our courts, which 're looked uponas the most authentic exponents of what the law is in
those cases. T am sure the language of recitals in
conveyances which have come under 'the cons de^ion,
of courts both of law and equity in Westminsl r Ha"

"^•"'

and after having been subjected to the severe scrutiny o
the ablest men at the bar, has in no solitary instance
been even suggested to be of doubtful fitness for the
occasion.

I am aware that numerous, perhaps hundreds of
mstences, may be found in our common law courts inUpper Canada, of the supposed interest of the mortgagor
having been sold, as in this case, under a -Jierifach,"
ag«nst the lands of the mortgagor at the suit of the
mortgagee, brought either upon a bond accompanying
he mortgage, or on the covenant contained therein, for
the payment of the mortgage money ; but a host of such
Ul-advised proceedings constitute no legal precedent
unless sustained by judicial sanction ; and I always did'
and do still regard such sales as utterly nugatory and
inoperative m law, having no shadow of authority to
warrant them. The simple and plain answer to the
question, why cannot you sell the mortgaged estate

fell
t>-

>•;

.
,
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ander an execntion, at the Bait of the mortgagee against

the mortgagor ? is shortly this, that the estate belongs

to the plaintiflf, and not to the defendant.

How a court of equity looks at the estate, is a totally

different question, and has no influence whatever upon

the aspect in which a court of law is bound, strictojure,

to regnrd it. In point of equity, however, I am inclined

to think, were it necessary to resort to the sale to sustain

the appellant's case, that however inoperative as a legal

transfer of a supposed equity of redemption, it might

receive and ought to be regarded with much favour, as a

sale of the estate by the mortgagee for the benefit of the

mortgngor, it having been made by his sanction in the

most public and advantageous manner for the mortgagor,

with a view to realize the incumbrance and return the

overplus to the mortgagor ; such sale by the creditor

would have been quite consistent with the principles of

Judgment, the civil law, whose maxims with regard to mortgages

have been very much adopted by our courts of equity,

and would be the voluntarily carrying out of a stipula-

tion often inserted in mortgages, authorising the sale of

the estate upon condition broken. Such a fair and open

procedure, in the absence of any compulsory tribunal

to direct its adoption, certainly ought to weigh strongly

in favour of the mortgagee under such circumstances,

ho doing voluntarily precisely what a court of equity

would have done, had it been possible to have invoked

its authority for the benefit of the mortgagor.

Upon the second point, I concur in the opinion here*

tofore expressed by this court in this case, that the

demurrer having been overruled, and the defendant

having submitted and put in his answer, cannot be heard

upon appeal against that decision to which he has sub*

mitted, and thereby, so far as in him lay, waived the

objection.

To the last and most important question, still to be
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(liBposed of, I have applied mvself tn *i,« i . o
alri)! ««4 • J

rf"^" myseit to the best of mv lS4fl8k II and judgment, feeling 8tron<rly the ,leon v..L^ J-^

thff
°'''

r^'"*"?
"P°" '"y P'»''^'«"lar application of

k7r •;;"'";' '^^ °^ ^^"'^y' vvhich'hav beenevoked on either s.de as bearing upon this question Ihal endeavour to shew what the principle of e2tys wh,ch .s app .cable to the redemption and forec ost^of mortgages m England
; and shortly to trac "heprogress of equity as a system of jurisprudence and a!

tXntrXr d" T V'^'"^^-^'^'^^^^
took US nse. and ,n very remote times ; and I shall

,ZeTc '' Tf'''
"'^" ^^"'^•^' '" *^« ^-« thusexplained, came to form part and parcel of the jurisorudence of Upper Canada.

^nejunspru-

I am very sensible of the diflSculty I have imnn««,i

TemT- V'" :'''
r'^''-^

toifineTq^^T
system of judical procedure, since to most defi.iitionswhich have been given, there are, I apprehend, m ny

toSrs.'^
"-'"'^ ''''' '''- ^--^« - ^-enJ

Our courts of law act upon fixed and determinate
principles, which every man is supposed to kno^ andwhich constituting the common law of England veyman has a nght to appeal to those courts to enforce foJhis benefit, however harsh or severe the conduct of theparty may be who urges their application in the particular instance; and these principles being applic beetncyure the courts of law never had any ZreUon
vested in them to withhold their application^when eTrexertion was demanded by any suitor. It is manife
that any strict rule of law, however admirable in itselfas a general principle to govern men in their ordinary

VOL. 1.
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1840. dealings and intercourse with each other, mtnt Q«8W-
- ^ '-'

sarily, even in the early stages of society, lead to ocoa-

V sional results inconsistent with the principles of natural

justice which the law was intended to promote, and

which, if such consequences could have been foreseen,

would probably have been excepted from the rule.

It may appear singular, but I believe it to be never-

theles" true, thai we are indebted to the arbitrary power

of our kings in the remote periods of English history,

for the first application of that power, which has gradu-

ally through the lapse of ages settled into that well

defined and very beneficial exercise of lawful authority,

at present administered by our Lord Chancellors, called

equity.

The commencement of this authority, there can be

little doubt, arose in the first instance of its exerrise

JudiBwnt. ffoni the interposition of the arbitrary power of the

sovereign upon petition, either to restrain tlfe unconsci-

entious exercise of a legal right, or to enforce the resti-

tution of that which the ordinary courts aftbrded no

means to the injured pftrty to reclaim.

The exercise of this power by the sovereign, assisted

by his great officers in council, being found beneficial

at least to the weak and unprotected, became gradually

of more common occurrence, and was ultimatelv trans-

ferred to the keeper of the great seal, who on this

account probably is called the keeper of the king's con-

science, which was the only rule of decision in the

exercise of his own arbitrary power ; and thus the Court

of Chancery has gradually assumed a jurisdiction and
extended its authority until the present day, and has

mouldcid for itself, and established upon the broadest

foundation, a system of jurisprudence previously

unknown in any other country.

The present form of a bill in Chancery, which is in



RROR AND APMIL RBPORTS.

the Style of ao humble petition, and not of a bold demand
a« at common law of a positive right, affords pregnant
proof that the relief sought was not originally'demand
ab e as of r.ght, but was sued for to. and granted by,the sovereign at first as a matter of discretionary grac^!and favour as h.s own conscience should direct. More-over the remedy is altogether in pe..onan, ^Zr
nd?ntr,^rr"" *'"P*"^ "^"'P'^-^d ««-ns ;

attriLl . ' "r*'^^^'^'
^^"^ '^^'^ writers whoa tnbute to equ.ty the office of corrector of the law.

toenrcoT . r'^"'^
-oks against conscience

to enforce the law, but it cannot alter one jot or onetUtle of the law itself. It can restrain a ptty fionurgmgan extreme legalrightcontrary to natural Jus i^and ,t can compel him to restore that of which he ha.become possessed by the enforcement of a like right ina like manner. »

196

t^ f

The Court of Chancery cannot obstruct the current . .

«J:if'r4Vr'"^
'"""'"'^ "°- --^

In ease of a bond with condition forfeited, before the
statute Will. III., the Court of Chancery inCldt
prevent the obhgee recovering the penalty. It did not
affect to alter the contract or the law resu! „ from its
breach; but it said, although the law is in ,'oar favour
and you have stricto Jure a right to the penalty, yet it
.8 unjust that you should, under the circumstwoes
enforce that nght, and therefore upon the obligor fulfil-'Ung his condition, you shall be perpetually re»trai«ea
from pursuing your legal remedy.

The exercise of this authority has imperooptibly
acquired the sanction of.the state, and has moulded
Itself into a system which, undoubtedly, taking it, risem the stringent aoDlication aji ««*o..«^„j -i? ...- •• — -'- /--"TvrcM//} ui aroitrarv
power, has become uniform and regular in its application
and guided no longer by arbitrary wUl, but by sound
discretion, and sustained by precedent.
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It is said " that equity beinp opposite to regular law,

and in a manner an arhitri\fy disposition, is still admin-
istered by the king himself, and his chancellor in his

name, ab initio, as a special trust committed to the king,

and not by him to bo committed to any other. And it

is truo that tho one (that is, law) is bound to rules, the
other absolute and unlimited, though out of discretion

they entertain some forms which they may justly have
in some special cases."

The learned author of Principles of Equity, in his

introduction, observes ^hat " equity, scarce known to our
forefathers, makes a great figure ; like a plant gradually
tending to maturity, it has for ages been increasing in
bulk, slowly indeed, but constantly."

The same learned author further observes, that causes
of an extraordinary nature, requiring some singular

Jadcment.
remedy, could not be safely trusted with the ordinary
courts, because no mien were established to direct their
proceedings in such matters; and upon that account
such causes were appropriated to the king in council.
In process of time the pressure of business became so
great, that this authority devolved upon the Court of
Chancery.

Sir William Jone» his traced to the Chief Archon of
the Athenians, a jurisdiction analogous to that of our
chancellors; and many writers regard the Roman
Free or as an officer exercising a very similar authority.
Lord Hale says, " touching the equitable jurisdiction of
the Court of Chancery, in ancient times no such thing
was known ;" and he says, » two things might possibly
give its original, or at least much contribute to its
enlargement—the usual committingof particularpetitions
m parliament, not there determined, unto the determi-
nation of the Chancellor, which was as frequent as to
the council, and when such a foundation was laid for a
jurisdiction, it is not difficult for it to acquire more.
Second, by the invention of uses."
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Smyth,

I have endeavoured thus, I fear imperfectly, to trace 1846the cao,e. or.g.r.. and progress of the equitable iur'. ^•ction of the Court of Chancery, whi3h that 1- "•""""

cement judge, Lord Il.le, s.y. ^^Lu attain diSby degrees that ample jurisdiction in causes of equityhat nowt hath in effect swallowed up the co t tflaw, for the purpose of shewing that as courta of lawwere bound by strict rules, as before adverted e ui:yhas been introduced to relieve parties from th; cZtquonces of a strict application of them ; and thataUhough courts of equity in England have, in modern
times, consolidated their jurisdiction, and limited theexerc.se of the ancient discretionary power, they assumedby precedent, which now restrains courts of eZi ywuhrn known bounds, and regulates their proceeding^
by fixed rules and settled principles, as certain in their
application as those governing courts of law: vet we
must not suffer those fixed rules and precedents in the
English Courts of Chancery to produce injustice, by
applying them here under a totally diff-erent concatena
tion of circumstances, and thereby, in fact, enforce the
application of rules of equity adopted by a court under
one condition of things, at the instance of a suitor
itrtcto jure, under different circumstances, to produce a
greater evil than the common law, if left to itself, could
have effected.

It has been said, by a very learned judge, that m the
Statute of Frauds was introduced for the prevention of
fraud, It shall not be converted by a party into an
instrument of fraud; so, in my judgment, as the Court
of Chancery was established for the advancement of
equity, it shall not be converted into an instrument of
uiquity.

In England, from the earliest period of its exercising
authority as a court of eq-.iify, the Court of Chancery
has been open alike to both parties, and that simple
fact preserves a harmony of equity throughout its
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]N(4ended jurisdiction, uo that either piurty could %t all

tio^e have appealed to its authority to conclude tM
othe?, with regard to their respective rights, in matters
within the scope of its equitable jurisdiction.

If the mortgagee could appeal to equity to foreclose,

30 could the the mortgagor invoke the same authority to

enable him to redeem his estate. From this circum-
stance it happens, that after twenty years' acquiescence
without reclamation, by analogy to the Statute of
Limitations, which, although until lately only binding
in courts of law, served as a guide to regulate the
discretion of courts of equity, the court will not allow

the one party to foreclose, nor the other to redeem,
because in the first case it presumes payment, if the
mortgagee has sujFered his mortgagor to remain in

possession all that time, without payment of interest
or admission of the debt—although the presumption

jQdfMiit. *l»"8 raised is open to be rebutted ; so on the other
hand, if the mortgagor has suffered the mortgagee to

remain in possession twenty y« ars without accounting or
without admitting that he holds a mortgage title only,
he loses his right of redemption, because he shall be
presumed to have dle^eried his equity to redeem.

But in this province, before a court of equity was
established, how could any presumption in either case
vem ?

In the absence of a court of equity, the mortgagee
lieiQg ift possession twenty years could raise no presump-
tion to the prejudice of the mortgagor, who could not
compel the mortgagee to account nor disturb him in his
possession, or file a bill to redeem ; and in the ^a«e
even of the mortgage of a productive property, it could
not be presumed, because the mortgagee received the
rents, and took no steps to foreclose and enforce
payment, that he was therefore content to receive his
intweat, wnd allow his money to remain on mortgage,
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^tt/'J^u."'
alternative; and however much hern^ht need his money, and might anxiously de«t tocall It m yet in the absence of a court of eou

'

h!could not foreclose, and therefore the mortloTouinot,trti^o jure to be entitled to redeem so InnL w

ttz'j^r. """^•^-"' ^^^'^^''^^^me attempt might be as against the morteasee Dm.M.jhe oam. within the Ergli,h rale a, t, 2lr!tiT

J^f^I ^""''"r' ."«•»' • »«n can never be

if he d d y^i- u? " rPP™"* '» >« »"i»M "i h

.riee. foreeloaur. h^g i:^!?,:"*
'"""°'''"' °"

I<) is true the Chancery Act, 7 Wm IV oh o
«, declares that the rulers of deeisi"' in th, (W^;Chancery, thereby constitated, should be ,!,.?
govern the Court of Chanciy^X-d m! '-«-
enartment I conceive to mean nothing morel„Ih«
equity, a, administered in England, sh!ll cons"
rale of decision in our Court of Chancerv in ,kT
..nner, aud ih .he same sense, as3 °f B Zd« declared by statute 82 Geo. m., „,,. j, ,,„ 3 «!'?;

*. rule for the decision of all meters Cntt^.^
relativ. to property and civil rights in „„r 1°^"^

In England it is of course for a mort™.^^ .„ . j
.ithin twenty ye.„; «,d a. .kes^ Sf ^X
But iu Upper Canada, until the Court of Chancerv.a, established no means existed whereby a.. mS.gee could foreclose, and therefor- a- - • -1 """i"-

mortgage which had become Ibsolute aVllTr""".*
cHaWishment of the co., .uZ:T^^^:Z

lf9
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would govern the case in England is invoked under
circumstances essentially different ; and therefore, in my
judgment, is not per se to be necessarily applied as a
stringent enactment, whether the effect produced shall

be good or evil. I am of opinion, that before the estab-

lishment of the Court of Chancery, those rules of deci-

sion, or that system of jurisprudence called equity, as

administered in England in the Court of Chancery, did
not exist in Upper Canada. For although the word
equiti/ is used in 32 Geo. III., ch. 1, sec. 4, and occa-

sionally in other acts of the legislature, yet I cannot
regard these expressions even as indicative of the

legislative mind, that equity as a system had been or
was thereby intended indirectly to be recog-ised as a
rule for the decision of questions regarding civil rights,

when they abstemiously forbore for half a century to

establish any tribunal wherein such a system could be
administered.

To declare that equity as a system shall exist, and
decline the establishment of a tribunal for its adminis-
tration, may with great propriety of language be said to
be a " delusion, a mockery, and a snare." How can
there be a rule which no man can see, and no authority
proclaim or enforce ? A court of law cannot see an
equity, cannot recognise it in its decisions ; then how
can the subject be held bound to regard as a principle of
action that which no tribunal in the land can promul-
gate?

Equity as h system of jurisprudence is essentially an
emanation from the court, and cannot exist without it.

The court and its functions constitute a whole. The
court is to the principle of equity to be administered
there, what the body is to the soul. Destroy the body,
and the soul flies away

; abolish the court and equity is

no longer to be found.

Laying it down, therefore, as a principle, that up to
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Sajth,

the passing of the Chancery Act 7 Wm tv
a system had no place in 7h. .' ^" ^"^""'^^ ''^ '846.

Englisl, law has em prevailed L.1.T/ "^ "' ""
principle, and ., speafcTanl^ J„f °f

''""^ " '

benefioial interest I an e,ta°e S^I u''t"''''°"
"^ '

English books had Bade the; fltn r
""""^

.trained to advanee it as my del berar'- ^.^ ' '""T
-saehin.eres.as.hateJediflCcrnfr™'''''"'
.ng in so far as the eommon and statat, l

' "fP'"
it .nd wonld give it effeoT

'" "°°^'^ '-»»..

of money secured byJZZ '/A™''' ^ P'^"™'
covenant contained fhere„.!r.s/

P«*™«»oo of

»ont .hall be broagh by anTm 1°° ''"°''•'"'

posse,.ion of any „ong,l ands ifT''
'° T'"

-.|ht to redeL ehfuC^filrrd".°:j
s:Kits:ri7:^^
costs, such payment shall bo taken to be in fnH ??' r

Shall compel such mortgagee to assign, sur endJr orre.convey such mortgaged estate, and del ver up ai litLdeeds to the mortgagor. ^ ""®

When Sewall brought the action in isio
T^n...^.,a, for th! deb. sr:d° bj .ifL^c:

'II



1846.

PWB
T.

EBKOR AND APPEAL REPORTS.

the principal, interest, and costs of suit might, imdeir

f'-iis act, have been paid into court, and SetetU ordered

to re-convey, which it is plain, from the evidence, he
would cheerfully have accepted and done. If Smyth
were not even then prepared to pay the amount, still he
might have continued in possession, and driven the

mortgagee to his ejectment after the sale in 1825, and
then paid the money into court ; whereas on the contrary,

he thereupon abandoned the property, removing every

fixture » hich waa worth taking away, and voluntarily

relinquished possession.

Thus from 1810 to 1825, the mortgagor's equities,

which might have availed him had the Court of Chancery
eidsted at the time, might also have been protected by
the ordinary courts of law, had he thought fit to invoke
their protection, but which he declined ; and the estate

ultimately passed into the possession of the mortgagee,
and his interest at law became effectually foreclosed.

This statute, in fact, affords all the relief to the mort-

gagor which a Court of Equity could have given while
the possession remained unchanged. Upon the mort-
gagee taking steps to recover possession of the land,

which at law would work a foreclosure if the money were
not tendered under the statute, the mortgagor had notice

that the mortgagee required his money, or would insist

on his right to the estate. A bill of foreclosure would
have had the same effect, and if the money were not paid
within a prescribed period, the mortgagee would have
been effectually foreclosed in equity ; and if the court of
kw were not applied to for an order upon the mortgagee
under the statute, and the mortgagee allowed to get
possession, the same result would be arrived at, at law •

the possible difference being, perhaps, a little more delay
in equity, through the comparative tardine«»> of Chancery
proceedings as contrasted with those at law. So that it

is plain thfttn party declining to avaU himself of the very
Mltttary provisloni of the statute, but allowing the aort-
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gig«« to proceed to judgment, and a recovery of poae 3.
«on haa no one but himself to blame, if, after such
effectual notice, he make no arrangement to save his
estate from forfeiture.

InJ?f"!if
*°^? ^^'

^''"'l
'° ""^ •'"^«"'°*' ^^fo''* tl^« pass-

ing of the Chancery Act, as affecting the rights of mort-
gagor and mortgagee.

It now remains for me to consider what change was
produced by the passing of that statute.

Upon the establishment of a Court of Chancery all
subsequent transactions would come under all the -ules
and principles of equity, as established by precedent in
England; but how eqrfity should have relation back to
former transactions consummated before equity existedm the province, is the difficult and important point to be
decided.

•'I
I

JnrtiBMBt

This question I shall consider, firstly, without refer-
ence to the language of the Chancery Act, and solely
upon the general principles governing courts of equity
left to their own unfettered judgment; and, secondly,
with reference to the language of the statute establish-
ing the court.

In my judgment, a Court of Chancery would, upon its
own inherent principles of action, take cognizance of any
cause arising out of transactions happening before its
establishment, as well as after, unless restrained by
positive enactment. Equity operates not inversely to
the law, but in some cases to restrain persons from
exercising their legal rights against conscience, as in the
case of a irtortgage, for example, of an estate worth J^IOOO
made to secure a smaller sum, say jfilOO.

The time when the jurisdiction became established
could not alter the abstract principles of equumet6<^um
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1840. being applied to the case, although it might, and probably
' would, induce the court to look at circumstances which
would not have been regarded had a court of equity
always existed.

Take the present case as an instance : had a Court of
Chancery always existed to which . - party might
have appealed to enforce the fulfilment oi the original
intention of both, viz., that SewaH should get his money
and interest, and that Smyth should retain his estate,

there would be no pretence for not holding both to the
strict rules of equitable procedure which govern in Eng-
land ; because if Sewall wanted either his money or the
estate, he could have filed his bill of foreclosure in 1811
and had his money or the land finally assured to him
within such reasonable time as the court should assign
for the money being paid, or the mortgage standing
foreclosed.

Jndgmenfc

If, under such state of the law, lie took no steps to
foreclose, but simply acquired possession of the estate,
any change in its condition or character as a mere mort-
gagee in possession, would have been at his own peril,

seeing that a bill to redeem might have been filed against
him at any time.

But in the absence of all equitable jurisdiction, where
each party knew that the terms of their contract must
bind them at law, unless there were something manifestly
and grossly unjust and oppressive in the conduct of the
mortgagee, a court of equity would scarcely feel itself

warranted in retrospectively interposing its authority to
disturb the legal rights of the parties. But to warraut
such interference, there must, in my judgment, exist
something so manifestly harsh and unjust, and against
conscience, as to shock and bo offensive to the'^mind
boni viri, as the civilians express it. And under
such circumstances I feel no doubt but that a court of
equity would look back into the transactions, and in the
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ha the law has done nothing but justice InA ! !k

c:.t:i::fh"r^ been^rd^M
been attained by a decree, had a Court of ChanoJv

r^t"^ '- ''- --Ptionorpossli^:;^

motVf i!^^ T' "! '^' ^''^'''y^ ^' ''^^'^ to say themost of It, to have been but a bare security fir the debt

Jl ^^'aT^
P,^'' ^^*^°"S^ ^y '»^ t^e mortgagee wasnot bound to sell the estate at all for the pSposeTfrealising his debt, as he might have kent it on Z!.

v

brokpn • vof hi. a;a j . *^ °° conditionoroken
,
yet he did, under a misapprehension of thelaw, cause it to be advertised and sold in a aJ«!- oLfn?manner after a year's notice published ritu "^'

mode of sales under sanction ofjudicial command
; Zefore practically everything was done which either a

the oo„„ bomg left .„ the exereise of its o™ LZZi.ppUcfon of .he principles governing courts "? eluv"ore especly as the mortgagor Ly, I ITt
regarded .s having aiand^^ .„ „,.j^

'"» '

applj.ng for relief under the statute of Geo 11 a^d^leo by removing the fi,.„„s and whatever else he oo„ldb ne6e,ally apply .„ his „.„ „se, sanctioning by h"».lence.„d non-resistance what was passing uLV hLown observation without objection. He, and the resnondents, since the death of the mort^- -or, Lw the pZrtypassing from hand to hand ; witne. ,d the vast LpZl

l=f^; 'J\:*
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1940. menta going on ; and one of the respondents, Tsrtnee

Smyth, in a letter, dated 10th of Maj, 1882, addressed

to James Shaw, a person about to purchase part of the

premises from A. R. Ward, one of the appellants, and

who shortly afterwards did purchase, stating, that " the

title depended upon the legality of the sheriff's deed,

together with his father's right of redemption agreeable

to the laws of England with regard to mortgages ; but in

his {Terence Smyth't) opinion, he (Shaw) or any other

person might purchase without any fear of being disturbed

by his father."

It is a clear principle of equity, that where a person

claiming an interest ii. land lies by, and by his silence

with regard to bis own claim encourages another to

expend money upon the estate under an erroneous

opinion of title, be shall be restrained in equity from

affirming his title to the prejudice of the other so lulled

into security.

Qui tacit, consentire videtur ; quipote$t et debet vetare,

jubet, ai non vetat. The mortgagor should undoubtedly

have protested against what was being done, and should

have warned the parties of his intention to apply to a

court of equity, should such a tribunal ever be established;

but he did nothing of the kind, and allowed possession

to be taken. I do not mean to say that such protest

would have altered the case as to the rights of the parties,

but it would have rebutted the idea of an intention to

abandon his claim in equity. It does therefore appear

to me, that when a party with a full knowledge of his

position makes no effort to defend it, but voluntarily

abandons and deserts it, and sees those whom he has let

in under a claim of right, using the property, and deal-

ing with it as their own, and expending large sums in

its improvement without remonstrance, he cannot be

regarded in any other light than as sanctioning, by his

silence, what is passing under his own eye without

objection.

If a party voluntarily pay a doubtful demand, and
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v«r oacK the money so voluntarily paid.

»va
1 himaelf of the protection which the courta of 1»«could have afforded him under the statu e 7 Geo I I

those claiming under him, to understand thafhe ab^ndoned the property in payment of the debt.

I am also of opinion, that the subsequent great rise J«value of this property, occasioned chiefly by^cl t^
°

t|on of the Rideau Canal, the rapid growth rfa^Cr

ng under them, constitute no meritorious in«redienta^
the respondent's claim for reHef.

'""S^^^^^ntB m

We all know, that it is to the expenditure of oanrtalthat situations the most eligible owe their value t^bringing them into notice, and attracting population ^o

LirryV' ^°"' advantages of nfw'seulement

Til ' r?l ' ""^ co'apeasation to the first adventurer

Jir.w f;" "^^'^^t.^^.
oo«'°'encing a settlement, anddeve oping the capabilities of the place, after havin*

«^ent the most valuable period of his life in establish n1an extensive business in the midst of a wilderness, drawing a considerable population around him, attracted byOre activity to which he had given the fim impetus, tohave his own improvements valued, and an improved
rental set upon the land which owed ^1 their value to
his own capital, enterprise, and exertion, and striking a
balance, to order it to be paid to him, and then to quit
ttoe scene of all his hopes for ever.

fa my opinion such a person is as much entitled to

? S^''u
'"^"' '^,'^' S'^""*^^' "^^ ^« '« '0 the costs

ftf the bwldmgs and other improvements he y

807

^UdffflMBt.
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have constructed, as the one is, especially in a new
country, incident to the other. If a man shall have laid

out his capital recklessly upon iirhat he knew he had no
title to, the case would be very different ; but if, acting

bond fide, he is entitled to every consideration that a

court exercising a wise and sound discretion, can extend

to him ; anu unless constrained by some clear and
positive enactment, I should feel great repugnance in

disturbing the legal title of persons presenting themselves

80 favourably to the notice of the court, under the notion

that a rule of equity, as applied in a different state of

things, and under very different circumstances, would
have been regarded as too well settled to warrant a

departure from its rigid application.

Upon the fullest consideration, therefore, that I can

give to this case, I am of opinion that, independent of

any enactment which may be supposed to enjoin a dif*

Jvdiaent ferent conclusion, the respondents have shewn no equit-

able ground for relief, and that their bill should have

been dismissed with costs.

I come now to the last point of this important case,

the construction to be put upon the 11th section of the

Chancery Act, which his Honour the Vice-Chancellor,

in the court below, supported by the opinion of Mr.

Justice Macaulay, and Mr. Attorney-General Smith, as

members of this court at the first argument, has regarded

as imperative upon him, against the real equity of the

case, as I understand their judgments, to declare that

the respondents are, if I may so express myself, stricto

jure entitled to redeem.

If I thought that the clause in question required the

construction they have put upon it, I should, as a matter

of duty, though with deep regret, aayfiat juatitia mat
ealum, and dismiss this appeal ; but I am of a contrary

opinion, and while I entertain the highest respect for

the opinions of Mr. Justice Macaulay, who has so elabo*
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* Silnpaor

T.

Smyth.

The 11th section of tho Ohancorv Act 7 Wm tv
ch. 2, is in tho "-lowing toms: ^ ' "^^

^^•'

" And whereas the law of Endand wan af «« i

rJll \ it
^ ^'"""'^ *^ ^'^ "'^«^'-» Of controversy

saL L: f'
P^-*^^'^^ -•! rights; while Z

Zno T' u*"'
^"'* °^ 'inequitable jurisdietion ithas not been m the power of the mortgagees to foredoseand mortgagors being out of possession have be n unableto avail themselves of their equity of redemption!" Stconsequence of the want of these remedies t^h Ihts fthe respective parties, or of their heirs, exSLsadmmzstrators, or assigns, may be found to be a tendedWith peculiar equitable considerations, as well inTeld

compensation for improvements as in respect tl'lt
"^^"'"'•

elfhclV r'^^'P'"'^'"^ "P^"^ *^« circumstances of

in England m.ght be attended with injustice : be it there-
fore enacted, that the Vice-chancellor of the said courtshall have power and authority in all eases of mortgage
where before the passing of this act the estate ha^become absolute xn law by failure in performing th^
condition, to make such order .nd decree in respect to
foreclosure and redemption, and with regard to cLpen!
ation for improvements, and generally with respect tothe rights and claims of the mortgagor and mortgagee

and their respective heirs, executors, administratorlfnd
assigns, as may appear to him just and reasonable undera 1 the circumstences of the case, subject, however, tothe appeal provided by this act."

It appears to me, in the firsi place, that the first partof the preamble is ccaceived in terms inconsistent ^thany idea that the legislature considered that'equity,asa

VOL.1.
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!*•«, iystem of jurispi udenco, hail previonsly existed in Upper
^'.iii»J , 'mdcr fho general term "law ^•'T^ngland," because
it recitea that the law of England was, at an early

period, introduced and had continued to bo the rule of
decision ; and yet from the first establishment of the

rule there spoken of (which I regard as the rule of law
only, and as contradistinguished from equity) no dccinion

according to it in any (jucstion of equity had over been
made, if equity bo Insisted on as being included in the

rule from tho time of its establishment to the passing of
this act, a period of nearly half a century ; and there-

fore it cannot be said to have been and continued to bo
a rulo of decision, when no decision ever had been, and,
during all that time, could not have been made according
to it ; lex ncminem cogit ad impoaaibik ; and when 32
Goo. III., ch. 1, sec. 3, says that resort shall bo had to

tho law of England as tho rulo for tho decision of tho

same, it must mean such law as resor* eould bo had to.

Judgment. And there is nothing inconsistent with tho interpretation

in tho next branch of the sentence, reciting, that for

want of an equitable jurisdiction mortgagoos could not
foreclose, nor could mortgagors avail themselves of their

equity of redemption, because an equity to redeem might
and would exist when appealing to the conscience,
although there might not exist any means for enforcing
obcUenco to its voice.

The latter part of the preamble recites, that a strict

application of the rules established in Ji-ngland, might be
attended with injustice ; shewing conclusively that the
legislature did not intend to fetter the discretion of the
court when called upon to exercise its functions in a new
sphere r action; and although the preceding words,
"as'jrel. • r^^prd to compensation for improvements,
as in ru3|::.h. o ho '.jht to redeem," might seem at first

to indic-oo V.v ol:,,;ts to which this relaxation of English
rules is JJiUudt io apply; j<it upon a closer examina-
tioD, I think they can only be considered as put for

examples, rather than as terms of limitation. The

enactin

as couh

discreti

decree

with re

generai]

partiee

all the c

appear t

court, ui

rodempti

If, up(

be of opi:
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such orde
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gonenn, .i.h rc.poct to the rights an' oSr 'fpre. as n, -y appear to him just and reasonable unall the circumstances of the caso-words which do no
^P?' ^ar to me to make it quite discretionary wiu' ttcourt, under all the circumstances of each case^tod

l

rodomption, or refuse it,
' °

If. upon a bill to redeem, the Vice-Chancellor should

that T"'n V""'^''
'^" '^' <='r.umstances of the cast^.at It ^ouId be neither just nor reasonable to allow tho

0111, Wh ch m eTect would amount to a foreclosure • anduc or er would be in respect both to foreelosur; nredemption, .t would be a decree in favour of foreclosure . .and against redemption. It is not essential that a decreJ
'""'"

to const tute it a decree or judgment in respect or such

itZTT '' *^^ '"•^'"'^ '« ^«^-'
^- theVosition

t would be as much in respect of it as if it had beenTn
avour of it. Neither do I regard the words redemptionand foreclosure as appl;ping to a bill filed for the oneobject as well as for the other; and I cannot concJ

with Mr. Justice Macaulaj/ iu thinking that this part oftic Clause 18 to be construed reddendo singula sinaulis
considering the word redemption as having solely a refer'

orfilVb'"!.''''
'^ *'^ ""^*^^S"' and^oreJosure to

.one filed by the mortgagee.

With regard to compensation, the legislature evidently
meant to enlarge, if necessary, the discretion of the courtm decreeing all just allowances for improvements in
cases where the court should f»^i i* r-Vi-* - ^

1 .
" — *" "«*''' ij decree

redemption
;
seeing that in England a mortgagee has no

right to alter the nature of the property mortgaged, by

m

i(

If • r I



#

212 ERROR AND APPEAL REPORTS.

1840. turning a dwelling house, for example, into a shop, But

Simpson ^" ^ °®w country, where property is undergoing continual

smptb. change in every hand it passes into, it would be retard-
ing enterprise to hold, that however advantageous such
an alteration might be for whoever might be the owner,
no change should be made. The circumstances under
which the change may have been made, are all fit for

the consideration of the court ; and this clause removes
any ground for scruple when regarding English prece-
dent.

Under the very compr/^hensive terms used in the latter

part of this section, "and generally to make such order
and decree with respect to the rights and claims of the
mortgagor and mortgagee, as may appear just and
reasonable under all the circumstances of the case," it

may be worthy of consideration whether, in some cases,

it would not be just to require the mortgagee to pay an
Juugmont. additional sum to the mortgagor, bearing a relation to

the value of the property when it fell into the bands of
the mortgagee, particularly when the mortgagee had
made such extensive improvements as not to be within
the power of the mortgagor to make compensation for.

But I am of opinion that the court would have posses-
sed full discretion to have accommodated its decisions to

the peculiarities incident to the novel condition of things
existing at the time of the establishment of the Court of
Chancery, and that the 11th section of the Chancery
Act ought to be regarded as a provision introduced by
the legislature ex mojori cauteldy rather than ofnecessity

;

and this construction I regard as important to prevent
the very inconvenient construction that might otherwise
prevail, of considering every thing not expressly provided
for as intentionally omitted, which I feel satisfied would
be found occasionally of most mischievous consequences.

We cannot keep too promiaently in our minds, that
equity is inherently a discretio^ary ^principle in its
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application. And although it be diaoretionary, the dis

courts of law, must be a sound diacretion, governed bvruleandnot by humour
; itmustnot bear£y lu/and fancaful, but regular, and guided by p e edenri

upnght judges^ ^h„ havo moulded th. .rm^',^'

But if the rules and precedents established by thecourt iteelf, for the government of its own discretion hionce reduced by legislative enactment intoL d rle's oguide the court in its decision, inflexible and mantovupon those who are to be governed by tKet^wS '"^"
character of the rules becomes changed; and hlvinlbecome of positive obligation they ceasf to be a guide tfdiscretion, but become fixed laws, and then no bn^
rules of equity, but positive institutions; and haXthus changed their character, they will 11^3 chang!
theiP place of administration from courts of equity exer!
cising extraordinary, to courts of law exercising ordinary
,nrisd..on^^^^^^

If it were enacted by parliament, that notwithstand-
ing a mortgagor had failed to perform the conditiontredemption by payment of the mortgage money at theday nevertheless that he should be entitled to redeem
withm twenty years, the remedy of the mortgagor would
be m a court of law, unless there were some peculiar

_^
_

.. .c v.. ^nan.ciy «« cquitablojuriadiotion.
He might tender his money, and bring an ejectment.
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1846. The legislature cannot change the nature of things,

making equity law, and law equity at their pleasure, and
still preserving the pristine character of either.

Take from equity its discretionary character, and
enforce its regul;ir applicatioii by positive parliamentary
enactment, and it ceases to be equity the moment it

becomes law ; the principle of equity would be merged
in the stern mandate of the law.

Lord Oohe, in speaking of the Court of Chancery, says
it possesses an ordinary jurisdiction according to the
common law, and an extraordinaryjurisdiction according
to the rule of equity secundum equum et bonum.

How, by ordinary rule or law, can you arrive at an
extraordinary decision ? Parliament can no more enact
rules for deciding what is equitable secundum equum et

Judgment, ^onum, than truth in morals can be proved by mathe-
matical demonstration.

I cannot therefore presume that the legislature, intend-
ing to establish a court to administer equity, could have
also intended to fetter its administration with inflexible

rules which might, and occasionally would, as in this

case, frustrate that intention, and compel the court to

pronounce a decree which it felt would result in nothing
less than manifest injustice.

There being no positive law, that a mortgagor shall
have a right to redeem within twenty years, that right,

if it exist at all, is merely an equitable one ; and there-
fore, if under all the circumstances of the case, the court
shall be of opinion that it would be inequitable to allow
him to redeem, how can he have an equity of redemption
unless it be on the foot of a strict right which the court
cannot restrain, or refuse the execution of; in which
case it would aot be an equitable, but a legal right, and
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then not an equity but a right to redeem A «j •* •

...peach.ent of the judgme'nt of theturt tft^^," ^decree redemption, to allege that between IhT^
parties, under the same identical fallr '*'"'

the court, upon a bill filed bvl^^f^ circumstances,

plaintiff to fLcloseundoubl% ast^
decree foreclosure;' because Z p;e?oTreT'necessarily ernhmpofl « «» • •

*""J^^r to torecloseooaiii_y emoraces a permission or offpr in ,.«^^

» Wo« it does nothing .gainst th?;,!". 1^party If the appellants had been willing iU^T

--ei;it^:troro"XsVtL-:-t:

precisely what they wLted, unless hV del 7 ".

parties.
^ ''°' °' concurrence of all
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Simpaon
T.

Smjth.

The question with reference to tho Stat»^« nf t • •*

t.ns, taken either as a prescribed perio oTj^^^^^^^^
a safe guide for regulating the discretion of the Coit of

Samibythotime or bltwll . t
«>e equity be

..w../tbeu/;;ttr:i.rti^nr^^^^

whether there bo an eauitv 1^ f ..
^^term.no

j-.-j , . ,
" equity, and if that QU'>stinn Haaucuied in tho neaativp v;» *i * x.

4"-8non be

•ludgment.
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1846^ Having given this very important case the fullest con-

^5^ Bideration which I have been able to bestow upon it, I
T

Sfliyth.
am of opinion,

First, that as a system of jurisprudence, equity was
not, by the statute 32 Geo. III., oh. 1, sec. 8, as part of
the law of England, constituted a rule of decision in any
matter of controversy in Upper Canada.

Secondly, that up to the period of the passing of the
Chancery Act, 7 Wm. IV., ch. 2, equity, as a system of
jurisprudence, had no place in judicial contemplation in
Upper Canada, and could neither have been recognised
nor exerted.

Thirdly, thai mortgages, up to the passing of the
Chancery Act, were simply conveyances upon condition

;

and the estates thereby pledged liable to absolute forfei-
ture at law

; subject, however, to redemption after con-
Judgment, dition broken, under the provisions of the statute 7 Geo

II., ch. 20.

Fourthly, that upon the establishment of a Court of
Chancery, such court might exercise its equitable juris-
diction retrospectively, and by its own inherent principles,
without any legislative aid.

Fifthly, that the 11th section of the Chancery Act
must be regarded as having been introduced more out of
greater caution than of necessity ; and that the Court of
Chancery, without the aid of that provision, might have
afforded the same relief which that section would seem
to authorise.

Sixthly, that there is no restraining quality in that
clause limiting the court in the fullest exercise of its
equitable principles, in relation to the redemption and
foreclosure of mortgages, or in any decree tending to
constrain the court against its own sense of equity to
decree redemption, when it would not have done so had
there been no such provision.
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And lastly, I am of opinion that the equities of th;. iai«

McLean, J., concurred.
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SlmpioD
T.

Smyth.

Decree .f his Honour the Vice-chancellor
reversed, and bill dismissed.

Mr. Blake asked for the costs in the court below.

Mr.^««.n considered thisacasein which thecourtwouldnot g.ve costs; the bill had been sustained by the iudlrnent of bs Honour the Vice-Chancellor, and ht couft"on a former occasion had been equally divided in opinion

Robinson, C. J.-And you think it would be unreason,able to expect the respondents to have been bel,advised upon the law than his Honour and In 1
ofthiscourt. WewilltaketimetrsL^XS^ """'"^

in the meantime let the costs be reserved. ^ '

On a Bubsequont day the court directed an order to b«drawn up, dismissing the bill with costs.

'

28
vot. I.



KRROR AND APPUAi> REPORTS.

IN THE EXECUTIVE COUNCIL.

[Before the Hon. the Chief Justice ; the Son. J. £.
Macaulay, Ex C. ; the Hon. Jonag Jones, Ex. C; the
Hon. H. J. Boulton, Hx C. ; the Hon. R. S. Jameson,

'ae-Chaneellor ; and the Hon. Mr. Justice McLean.']

On an Appeal from thk Dkcisio.n of his Honour tub VICE.CHA^•CEI,Lo«
OP Upper Canada.

ISth k 27th
Mtrefa,'1847.

Hetween Isabklla Baby, Appellant, and Colin Miller,
and Jane Millkr, his wife, David J. Smith, and
others, Executors of Hugh Eaul, deceased, \resmn-
dents.

Wai, conalruclion of—Vumulatwc le(/aciet—Charge.

A testator, bv his will, gave the residue of his real and personalproperty to h,s daughter, the lands to be held by her in fee t^l andm a Bubseqnent part of the will adds, .' I wish and desire that mydaughter sha^ make a competent provision for mynieoe, Mrs. Babyat Hamilton :

'
by a codicil, executed on the same day as thewfll. afSmaking certain alterations in his will, he adds, "And Ido hereby devse

lorTiolft-''
M'^iB^by, of Hamilton, the lot Containing one fifth of"nacre fronting on ScLool Street, in the town of Kingston." Held firstaffirming the decision of his Honour the Vioe-cLncellorrthat thewords •' I wish and desire " were not precatory merely but dirwtorvand formed a charge upon the residuary estate ; and3 sSl^'reversmg the judgment of his Honour, that the devise, in the^odS'ot the town lot in Kingston, was cumulative, and not substiLtSial!

Mr. Moivat and Mr. Vanhoughnet, for the appellant.

iVIr. Blake and Mr. Gait, for the respondents.

Robinson, C. 5.-Hugh Earl, Esq., on the 17th of
January, 1841, made his will, as follows

:

"First, I give and bequeath to my beloved daughter
Jane, all the personal property which I now own."

" Secondly, I give, devise and bequeath to my said
daughter, all the real property of which I shall die
possessed, to hold to her during her natural life and
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to the heirs of her body lawfully begotten, exceptingthe devise* hereinafter (jontuined."
^^

n, ?? *^7/r^'';
*•"' ''""'"^'^ °^^''' i" d«f*"»t of issue

^«^5^»,uf Wh,tby,mthi8 province, and Charl0$Begg8 ofDunkirk, mthe United States, to Ja;^,.,^am^/<.n%;„
and John Earl Blane, of Dundee, in Scotland, and hi
nieces Jane Douglas Blane and her sister, if thea living
and to the children of his late sister Margaret, and fothe heirs of their bodies as tenants in common. Hethen devises to his niece Sarah, then living xrith him a
certain town lot in Kingston, in tail, an^d directliis
executors to rent the same for her benefit.

He then gives and bequeaths to his niece J?/a.^^,,.
then m New Brunswick, the sum of ^12 per annum, tobe paid out of the rent of a farm of his in New Bruns-
WiCK»

219

t

i

4

He then adds, "I toM and desire that my daughter

He gives to his niece Sarah, the interest accruing dueon a certain promissory note, to be paid to her half
yearly during her life.

^ ^' '^*'*^-

He makes specific bequests of certain articles of small

^ith, John a. Forsyth, and Oharle, Stuart, Bsqtares
his executors.

*«nimrw,

On the same day, and in the presence of the sa&e

1, Hugh Earl, of, &c., have this day made my last will

Btt," f.* rtfc3^

'n4gtt«]it.
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and testament in writing, (now I do hereby declare this
present writing to be as a codicil to my said will, and
direct the same to bo onnexed thereto, and taken as part
thereof.) I do hereby give and bequeath to my niece
Sarah id addztton to the bequests contained in my said
>v.ll, the sum of fifteen pounds currency per annum, to
bo paid to her half yearly from and out ofthe rents of the
property which I now own, and it is my desire that my
said niece Sarah and Mrs. Jiobertson shall remain in my
house till my daughter arrives from Europe."

He then on the same day executes a second codicil in
these words, "whereas I, Mffh Earl, of, &c., have thisday made my last will and testament in writing, and
have also made a codicil thereto, and whereas I have in
mysa.d w,ll devised certain V^o^^riy to James Hamilton
Blane, John Earl Blane, Jane Douglas Blane and her
sister, and the children of my late sister Margaret, now

Judgment. I, the said ffugh Earl, being desirous of altering my said
will m respect of the said devises, do therefore make this
present writing, which I will and direct to be annexed asa codicil to my said will, and taken as a part thereof, and

JL tnl ^ T^" '^' '''"^ ^'''''' ^y ^y '^^^ ^"1
given to the above mentioned persons, and to the heirs
of their body, and I do also hereby revoke the devise in
the said will contained to Charles Beggs and the heirs

in o^^ /T. ^ '^" ^^••^by d^^i^eall myreal property,m case of the decease of my daughter without lawful
heirs, to Wdharn Beggs, of the township of Whitby, and

the heirs of his bodyfor ever; and IdoheretJdeZmy niece, Mrs. Baly, of Hamilton, the lot containing
one-fifth of an acre fronting on School Street, in thetown of Kingston, and opposite to the lot devised in my

940 lt7 ""''"'^^'^^'^ ^^^««^'^ lotsheing numbered
240 and 241, respectivelg, to hold to her and the heirs of
\^l^odyfor ever. And I do hereby direct that all my
debts and funeral expenses be paid as soon after my
decease as possible, out of the first moneys that shallcome into the hands of my executors from any portion
of my estate." j v^'^wu
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presence of us," &c.
testament, in the

AfZ'tr' uV" '"'r"' """ •' « -•^".

of .ho property, rea, .^ .I'^t '"
ll"

°"'

»iS.r:crarX'pir;V" *"''''^•''
eo tho value of £275 !l'?r T '""''"''P''<'P''"J'

devise in the »ill of a clneL"? ''.°
'=°""' ""« 'ho

wBioh devise, ,o .he appe C. a ,!L fi

"°°.'"' "'*''="'

testator's real estato, Eh l^Id'^if
" ''°"'°° "f ««

will have eone to ih.J. 7 "thermse under the

*M.glr:i:^^p:s™:ltr^ °"''°"'°'

provision „as to have been Se. ' ' '""°''"'"'

tr:evtstrpr-;^r^^^^^
oos^andord^edt^ft tilshtrsl'"'?;'^'*''
«thout costs to either oartv .1 / T"^ *"°"'"'

respondents the costs of .r^'.heaV„r°'
'"''"* '"

ae decree of the Vice-Chanoellor is appealed fro™.

We must first consider liow the cas^ w^. )4 * j
the Will alone, if there had been „„ al" Tl"''"tended .n the argn^ent before us. tbrtten i^' tlal Z"

i.
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the court could not rightly have decreed a provision to

the appellant; that the words "wish and desire"

amounted to a mere recommendation to the discretionary

bounty of the daughter ; that in the language of maily

cases on this subject they were merely precatory, and

not binding on the devisee of the residuary estate, and

furnished, therefore, no ground for a compulsory

decree.

Secondly, that such a direction could not be carried

into effect on the footing of a trust binding on the devisee,

beca^dC it was wholly uncertain what would constitute a

competent provision, and there was nothing definite for

the court to act upon. On this part of the case his

Honour's opinion was in favour of the appellant, and we

think rightly. I do not indeed imagine that the respon-

dents had much expectation of leading us to a diff»\-«»nt

conclusion on that point. The cases which bear upon it

Juagmeut ^^^ ^^^7 numerous, most of them were cited, and after

an examination and a comparison with the terms of the

will, we have no doubt that we must hold the words

** wish and desire," when thus used by a person having

a right to control, to be equivalent to a direction,

unaccompanied as they are by any words tending to

limit the expression to a mere recommendation to the

daughter's favour, and leaving her to make a provision

or not according to circumstances which she was to judge

of, such as the behaviour and merite of the party the

claim of others, &c. It is upon such qualifications of the

devise expressed by the testator, that the doubts in such

cases have turned, and then the courts could not but feel

that if they were to make a compulsory decree, they

would be contravening the will of the testator, by assum-

ing a discretion which he had reposed in other hands.

There is nothing of the kind here ; it is true that Mr.

Jarmin, in his Treatise onWills, considers, as other authors

do who have written recently on the subject, that the

tendency of the courts in the present day is to refuse to

give effect to this kind of language in wills as sufficient
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to create a trust
; but 1 cannot «ay that when weexaminnhe de..ons they refer to as cvLcea^'/r

~
tion there is any clear appearance of a chance in Thldootnne a„d practice of the court. Any casefl ^>, .
the^urts^^^^^^^

j^

w 11 of th,8 descr.pt.on, are cases which it can scarcely
supposed would have been at any time otherw edecuded,and certainly they are not cies which coudwith any propriety be allowed to govern the presentbeing substantially different in their circumstances '

If the testator had, instead of -a competent provision
"

sorted a sum of money, or an annuity, leavLg Itieoth r words in that clause of the will the same no oneould doubt that his wuh and denre that the d vL of

sum of money, would have bound her if she took theestate. I take it to be the law still, that words of a testutor .nt.mat.ng a request, wish, or desire, are sufficien ,when they are so plain and unequivocal as in th.^ seto create a trust, provided there be certainty of the « ft
--^oiiMjecttobel^nefitted. (a) Theauthoritiesont1.t
point are collected in a note to the case of jJZ yOf^n and we find no modern decision conSn.with those cases to such an extent as to create any dffi

:et'j:^^'^^""^*^^'^-'-farasthiswillife:n.

Now if this point be as clear of doubt as I apprehendthe only other ground on which a question can Lr2upon the will, taken by itself, is, thlt instead of aVum of

regard it) that the testator's daughter and residuarvde.see shall make a competent ,roLon for thTappeT

m
m7.

lint.

\a) Pushman v. Filleter. 3 Ves 7 • TviTT^ :

Medlicote V. Bowes 1 Ves Sr 207 ^
^''''^ ^- ^^^y- 6 Sim. isl-

Hording V. Glyn? 1 Atk 1c9 • o ' T^"'-|f
'• <?'^^. 2 S & L. atp. IgS

.'

Charged. PI i^
' '^"'- ^^®' ^ Jarmin on Wills, 683; ViS lb
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Baby

Miller.

1 847. But wo do not find that wo should bo warranted in

holding that thero is such an uncertainty hero as must

make the direction of no effect ; the difference between

such a direction and some that have been held too

uncertain, such as where a testator directed '' handsome

gratuities "to be given to A. B. and C. D., is quite

obvious. It is very common to direct, in wills, that a

suitable miiintenance shall bo provided for, or a suitable

education given, &c., to some object of the testator's

bounty, and there is sufficient certainty in such directions

to admit of their being carried into effect without a mere

arbitrary exercise of authority on the part of the court.

What may be competent under the circumstances, is

matter of evidence, having all the circumstances in view

:

if A. B. were to take an estate upon the consideration of

making competent provision for the person conveying it,

and were to give his bond or covenant to that effect, I

conceive he would be liable in an action to pay such

Judgment, damages as a jury might assess, if he failed to make u

provision. The undertaking would be sufficiently certain

for a court of law to enforce, and not le^s sufficient for a

court of equity, which acts on the conscience of the

party, and upon a perfect investigation into all the cir-

cumstances.

In the case of Abraham v. Almati, (a) though the

court thought it could not give effect to the will, for

reasons which, if clearly satisfactory, were peculiar to

that case, yet I think it apparent, that such a direction

as this will contains would not have been felt to create

any difficulty. That case, indeed, and the case of

'Broad v. Bevan, cited in the note to it, are sufficient to

shew that upon the face of the will before us, if there

were nothing else in the case, the appellant might well

claim in a court of equity to have a competent provision

decreed against the residuary devisee and legatee.

So far we agree in opinion with his Honour the Vice-

Co) 1 RuBsell, 609!
~
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I«4T.

Chancellor. Upon the oM.or poh.t in tho case we find our-
HelveH con8tra.necl to dilTer. VVo do not consider that the
git of a competent provision, n.udo by tl.o will, is revokedby the second codicil. We look upon the gift ;f the town
lot as curnulafve, not ns Hubstitutcd in place of the other
fh.8 IS a questjon proper to be decided upon the face ofthe ^ill and cod.cdn alone, as I apprehend

; though there
are to be found casea, in which regard seems to havebeen pa.d to the circumstances of the estate or othermatters external, to aid in determining whether the latter
bequest ,s to be taken as in place of the other, or aaddu.on to at. If, however, the value of the town Itgiven by the codicil, or the circumstances of Mrs. £abvcould have been considered uh material in deciding tlfe
question there was no evidence on these points before
the cour

,
and the case is in fact left to turn upon thed cumen 8 themselves. The general principle undoubt!

edly ,8 that the legacies, devises. &c., so given or made,
are to be taken as intended to be in addition, and no
that the last gift revokes the first ; but the intemion is to

"""^
govern wherever that can be discovered, as it often may
Accordingly, in the great multitude of cases of this des-
cription which it would be tedious to refer to, the court,
have held one way or the other, according to the indica-
tions which they thought the will afforded of the testa-
tor 8 intention

; taking it for granted, as at the presentday at least they do, that where there is no ground
afforded for a contrary inference, the testator means that
the legatee should take all that he has given.

Now, on the face of this will, I see nothing that we
could rely upon as shewing the testator's intention,
hat because he had given to this niece (the appellant) a
town lot, she was therefore not to have the competent pro-
vision which he had assigned to her by his will. He
had given his other niece Sarah, by his will, a town loL
in the first place : thftn lia ««„,. u«_ xu. •

. .
'— &»'v uri xuk mtcresc of a

a certain promissory note, which might or might not
produce her any thing in fact, upon which I should think

^*
VOL.1.
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1847. the testator had some doubts, for by the first codicil he

gives her j616 a year in addition, which we may reason-

ably suppose he meant to be a barely competent provision,

something that would keep her above want, but some-

thing which might be required for that purpose, notwith-

standing his gift to her of a town lot. Then with regard

to his other niece, (this appellant,) he takes up the

subjects in an inverse order ; he first desires, by the will,

that she shall have a competent provision, and then on

the same day, in a codicil, gives her also a town lot.

Both these objects of his bounty stand in the same rela-

tion to him. The town lots which he had given to each,

respectively, stand on the opposite sides of a street in

the same town. In the absence of all means of judging

by comparison, we cannot safely assume otherwise than

that the lots were of a similar value ; and that the tes-

tator's nieces might require to have, and that the

testator might reasonably intend they should have, a like

jnogiMnt. degree of support from his estate. If so, then we should

be disturbing his arrangements, by leaving with the one

both the pecuniary provision and the town lot, and com-
pelling the other, because she got the town lot, to give

up the pecuniary provision, though that, for all we know,
might leave her without a competent maintenance, or

any thing approaching to it. We have no means of say-

ing that the one is any thing like an equivalent for the

other. The testator has not declared that he intended
it to be a substitution. It is urged that he has done so

negatively at least, by inserting, in the case of the

second gift to Sarah, the words " in addition to the

bequests contained in my will," while he uses no such

words when he gives the second gift to the appellant.

But besides that it has been decided, that the mere cir-

cumstance that such words are used in one part and not

used in another of the same will, cannot be taken to be
conclusive upon the point ; it is to be considered that the

additional bequests to the nieces are contained in distinct

codicils, and though signed on the same day, they may
not have been written by the same hand; they are

atteste
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attested by different witnesses. One nersnt, ^™„- ,.^ .

m addition from greater caution ; another milt beaware that :t was unnecessary, for that the law would sohold If nothing to the contrary were said. In regard ohe niece ^araA, besides, the testator might imagbe fhe town lot were of much less value tha'n ^15^^;that the giving her afterwards that annuity would be

It would be safer, as he meant otherwise, to express it aam that codicil he does. But he could hardly have onceived, that where he had by his will given any gift of ^pecuniary nature to his niece MrsJa5y, (such as hisdirection that she should be competently provided forhat the mere gift of a town lot, which mfy o may nohave been worth ^10, would cancel the other. I^mo
clearly would not in any such case, and it could noseem reasonable to any testator- that it should unlessindeed the land amounted to a competent provisin whichwe are not at liberty to assume, especially as the town

'""•"*•

urged w th reason, in the argument, that any inference
that could be drawn from inserting the words " in adt
tion m one codicil, and omitting them in the other isat least neutralised by the circumstances that in hesecond codicil, which contains the gift of the town lot tothe appeUant, the testator has expressly declared what
parts of his will he meant to revoke by that codicil, anddoes no revoke the direction in the will, that the appel-
lant shall have a competent maintenance, while he doesm terms revoke the other provisions in his will; and inthe body of the same codicil declares in express words
that what he was thereby directing "should be annexed
as a codicil to his will, and taken as part thereof-" that
IS, as a part of the will as it will stand when thos'e partsonly are revoked which he in terms revokes, leaving the

ai.e. ca p„. to and thu codicils to be read together. On
the whole, I should think the case afforded no room what-
ever for doubt, if it were not for the consideration which
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1847. induced his Honour the Vice-Chancellor to dismiss the

bill, namely, that the town lot devised by the second

codicil, is so much taken from the residuary estate devised

by the will to the daughter, out of which alone she could

be called upon to make the provision ; and that the

appellant therefore cannot hav^ both. No doubt in

many cases that would be clearly the effect ; and it might

be evident upon the face of the will, that it would be

unjust and absurd to hold otherwise ; but this case,

knowing no more of it than we do, does not stand before

us as a case of that kind. It may, or may not, for all

that appears, be rfeasonable and consistent, that the

daughter should afford a competent provision to the

appellant, although the codicil has taken this town lot

from her. If we were to hold that the two cannot stand

together, then we must hold, that if the testator had, by
the codicil, given the minutest portion of the real estate,

or any trifling article of personal property, to the

Judfmint appellant, (for by the will the daughter takes the residue

of both,) she must give up all claim for maintenance. We
do not find that the cases lay down any such principle in

the abstract, and it would be extraordinary if they didj

for it would generally run counter to the intention of the

testator. If indeed it should turn out, when the proper
enquiry comes to be made, that the town lot devised by
the codicil, goes far towards supplying a competent pro-

vision; or that being taken away, it leaves so lictle with

the residuary devisee, that she has not the adequate

means which the will contemplates, of complying with

the direction in that respect, then we must suppose that

upon the master's report, due allowance will be made for

the facts as they shall appear ; but on what is disclosed

to us, we do not think that the codicil deprives the

appellant of the claim to a competent provision under

the will, in measuring which it would no doubt be right

to take intb account what the town lot in question can

properly be reckoned upon for supplying towards that

purpose ; a provision may be competent with it, which

would not be competent without it ; and the possession
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Of that property, as well as other circumstances of th«appellant, are to betaken into cc^nsideration for ionly a competent provision, all things, of course consid

tt effect of ?
^°'''"^"« '^' *^"^'°r'« ^i". and

lerf and toV' 1 ^'7 '"^"'^ «''*« ^°^ ^««««*^ tootuers and to his daughter what remains after hisdirections have been carried into effect.

Following the course taken by the court in the caseo{ Broad y. Beavan, which.I have referred to, we areTfopinion that the decree which hns been made shou^Tbe
reversed, and that we should declare that the app San

mad? f f'f;''
""^*° * ^^•"P^*-' provision,'to bemade out the estate devised to Jane Miller ; tL the

the appellant and the circumstances of the estate, aswas done xn that case, with a view to such order be ngmade m favour of the appellant, as his Honour on thf ,^

m reference to all the facts of the case.

':
if
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IN THE EXECUTIVE COUNCIL.

IBefore the Hon. J. B. Robinson, Chief Justice ; the

Hon. J. B. Macaulay, Ex. C. ; and the Hon. H. J.

Boulton, Ex. C]

Ow AW Appkal prom thk Decision oti His Honour the Vice-Chanoellor
OP Upper Canada.

Between John Torrance and William Lunn, Appel-
lants, and Robert Pilkington Crooks, and others,

Respondents.

Practice—Supplemental answer.

A bill having been filed against trustees and executors, residine at
r._Oiitreal, in the province of Lower Canada, for an account of the
estate of the testator, who at the time of hia death, and for some
years previously, had been domiciled there ; the trustee, &o

.

a; hough not obliged to do so, had appeared to, and answered the
bill, submitting to account, &o., in such manner as the court should
direct. Afterwards, and before any evidence had been taken, thev
discovered that there was a very important differeaco as to the
responsibility incurred by them according to the laws of Upper
Canada, and what they would have incurred according to the laws
of Lower Canada, but which at the time of filing their answer theywere not aware did exist

; they then moved the court, upon affidavits
setting forth these facts, to be allowed to file a supplemental answer,
for the purpose of stating the fact of foreign domicile, and tiie law

"iwT^'. !?
"•..''""''^"'S to which alone they had always acted.

Held, that under the circumstances, they ought to be allowed to file

fhST"'"^ ""7.";'/°': *''« P"'"P°«« of placing these facts upon
the pleadings

;
and held, also, that although the effect of such per-

mission might be to enable the parties to set up a defence of thewant ofjurisdiction m the courts of this province, to interfere in the
subject matter of the suit still that was not anj? objection against

Llnnf
™*^*'!''""°" ""^^ '•'^y ^^"''^^ be permitted to file the

supplemental answer.

Mr. Nanton and Mr. Motoat, for the appellants.

Mr. Esten, for the respondents.

i&x. Nanton, in reply.
^

The nature of the case, the arguments of counsel, and
the authorities cited, sufficiently appear in the judgment
of the court.
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which he had b ftj^d?!^'"";;™:"^S »» oner

the courtMoVTm ,'
''^f™''"'" «'h .hem i„

™i., ftoM .he iL ore ctr^- """" °' """

.hl^Thfra'ditrjiTd^rdthT^^^^^^^^^^^
»P and p.=sed, b„.L. entered, J det ,oZ etTlants an oppor.„„i.y of .hu, amending .heir.^^ '"^•

The appeal does no. .urn upon any on«h-«„ „p •

diction hu. .he .uhjec. could lottlTTZdZ
upon .he argumen., and i. was more or less dtled bvthe learned counsel on bo.h sides.

°'»«"SM<I bj

We mus. suppose .he respondents to assume, .ha. on.ome ground or o.her .he Cour. of Chancery „ Up
™

Canada can exercise jurisdic.ion and give relief ii .IWl.
»at.ers of which .hey have complain'ed a

' 1 ^a
'

!he cause has gone, .he appellants have seemed „«unwilhng to concede that they may and ZTu
seemed to content .hemselves .^h main aining'fhat

t

regard .o .he.r e.ecu.ion of .he trus. commit.ef', ,tmby .heir testator, the courts here in n,.„„„j'
trol them, must 'apply the ^^roV'LCrfda'VpTnthe principle of lex loci.

.

'
^°°

Without desiring to travel out of the subject matter of

ill

.If!

I
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this appeal, I wish to be understood, that on whatever
principles it may have been assumed that the Court of

Chancery of Upper Canada, can exercise a jurisdiction

in regard to all the matters stated in the bill, I am not

of opinion that the standing orders of the court, which
were referred to in the argument, (the 63rd and 164th, I

think,) c^n at all affect the question. The whole object

0. ; ose orders evidently is, to afford facility in bringing

absent parties before the court, to answer in those cases

over which the court can legally claim jurisdiction. It

is not pretended by such orders to extend the jurisdiction

of the court to any objects over which its control would
not otherwise rightfully extend.

It could not have been designed to give them that

effect ; and if it had been, that end, it is plain,^ could

not have been attained by them.

Ji^mtn t K the jurisdiction had been called in question, or if

the pleadings were such as necessarily to bring the point

under the view of the court, then I conceive the decision

of it would not have been affected by those orders, which
could clearly not confer any new or enlarged jurisdiction.

As the pleadings in their present shape do not state the

case in such a manner as to call upon us to consider the

question of jurisdiction, I shall say no more at this time

upon it.

With regard tc- the point of practice raised by the

appeal, I am of opinion that the first impression of his

Honour the Vice-Chancellor was the correct one, and
that he could and ought to have allowed the supplemental

answer to be filed.

It is objected as one reason against it, that it would in

effect be opening a way to the party to except to the

jurisdiction, after he has acquiesced in it. But if that

effect could follow, it would, I think, be no reason against

it, bot the jcontrary, in a case such as this is stated to be
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in the appellants' affidavits W},»n
himself and his properfrnm .t ' ^^''^ ''''^^"'''' »847.

has had transactfons and in ^ r"""*'^
''" ""^''^ ^' "^

"P his residence nE-f T"'i '''^""'^''' ""^ ^-'kes 'T^
which the courts f f.ui tl'

"'
J"'- '

'" «"""^« "P-
"^"

jurisdiction, and tTi2 »"''
u""^

'"'" "••*^''" *'^«''-

.-n../co™pei"Ht:^orwtT:o7 ^^^^^ ^'^

requires. If thev did nnf ; i.
^ °° conscience

of equitableoS 1: ^
" ,™? '"^ '"-e cog„i,.„ee

froque„.tybe „„ reredTfc.H
'"''""" """''»

his own country eJre' Vfcr th
•"""^ ""^ '^ '«f'

liabilities.
"^ ^ " ""' P"''P''» of evading hi»

wS^briTabf-hlZTott".''''*-"™''-
diotion which may be T!.,,

'"'?'.'""''""''"'» juris-

peculiar local jSdictln • °,?
"?"" "" '™««»«o of

Iffloulty, .he iC ftTr;".
^°«'''°''' ""^ • ""oasion

ing pe„„„, s.ric«;:::her:r.rrr '" ""'—
proper time, and in the nrZ! -^ excepting at the

not, then to regard hem a^k
""""' °'"' '' ""J"i»

by their acquiefcence
"°« "'""'' "" 9»«»«o».

of^ditrerCd". rf'r"' °""''' "»'«—
wiieb. upon acme ^i:"; .'t ,0^7/ •'™''°"»"'

ease, and the proposed answer 1 u ™Pon<leut8'

beiug raised, woufd be, 7h^T '""" ™'"""° "'

to interfere, without any prctel t ' '' """ "^"^
of wholly foreign jurisdM™

""''"''"• '" » """or
.object matter!buT: 'rCr'^rir"'' " "«""' "«
oourt is desired to controuf

''"'"™' "•""» «be

p4""i:ran:t':::^:r.hTi^v^c^^
persons who have been alw„^„ - *, ' '^^d^ints, against

Lower Canada, and pravs'r^ilf
^'""'"^ '^°"^«'^«'^ '^

-«.^.str.tion-^'.;:::rctn;";r
vol. I.

-I ii
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1847. authority of that country, and .exercised there upon
'"^^^^ assets within Lower Canada, and in execution of a will

^^^ made there, and by a testator domiciled there at the

time of his death.

Now, without saying whether such statements do or do
not certainly shew a case in which the Court of Chancery
of Upper Canada has no pretence for interfering, it is

clear, I think, that there is nothing which a court of

justice would more scrupulously avoid, than meddling in

any case, of which it could truly be said, that all they

might assume to do in it must bo cram nonjudice.

They would be helping no one effectively by such an

interference, but might be creating confusion and diffi-

culty, and no court would suffer itself to be driven with

its eyes open into such a course ; and it is therefore in

my opinion no objection to the amendment which is

Judgment. *sked, that it may lead to the ascertainment of such

facts as might bring the jurisdiction in question ; for if it

is surmised that there is really an objection of this

vital kind to the court interfering, the sooner it is

brought into light and disposed of the better.

In Fenn v. Lord' Baltimore, (a) Lord Hardwicke

observes, " a court of equity, if a plain defect of juris-

diction appears at the hearing, will no more make a decree

than where a plain want of equity appears." Upon this

point of jurisdiction, I refer to Hoberdeau v. Rous, {b)

Lord Cranstown v. Johnston. (<?)

I may be in error in this view of the subject, but I

certainly consider that any doubts of such a nature as

have been suggested respecting the jurisdiction, instead

of being arguments against allowing the supplemental

answer, should rather have weighed with the court to

grant it, in order that it might see its true position inregard

to jurisdiction without delay ; and we ought, I think,

(a) 1 Yes. Senr. 446.

(c) aVes.Jr. 182.

(i) 1 Atk. 648.
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proved or disproved in an open and formal manuor ''°T-
Oror)I;i

With regard to the propriety of allowing the sunnlomental answer under the circumstances, f hiir bo^hreason and authority are strongly in supp'ort ^f U

aiut! 7"-
^""

^'"''r^
'^^'^ «''S"«^ °« both sides, and

cover Th^
"'''

l'^'
'" ^"'"^^''^ «^—

> - ddiscover The current of authority seems to mo cons's-tent .n favour of allowing tho supplemental answe fothe purpose for which it is desired here.
'

It is not the case of a defendant seeking to retract nr,admission or to depart from a statement'which he hismade, and to substitute another for it, when it mi.h/dou tf„, ,hethe ,e first statement ;r the s eo tl Ithe true one The application is not only before Zhearing, but before evidence taken.
'"•"^'-*-

The facs of foreign domicile, and the fact of what theaw of Lower Canada is in regard to the rights and duttof executors, are neither of them points i! .hich therejs the slightest reason for apprehending that the appdlants candeal unfairlywith the respondents, or the coSm whatever statement they may make.

No one can read the pleadings as they stand, withoutfeeling satisfied what the fact really is, in regadtthe
domicile of the testator, and of these appellants.

The extracts of correspondence spread out on the billand the various statements in it, shew plainly enough to'the apprehension of any man, that the testator was ifvin

°

m Montreal for many years, and carrying on wfbusiness there up to the time of his death, and it is^uslas plain that the appellants have been also all dom^cied
there continuously.

' ^vxmtiiea

235
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There can be no imposition designed or attempted in
respect to either point ; it is no questionable fact that
these defendants wish to place upon the record, the truth
of which may be known only to themselves, or which
they have it in their power to distort or give a fa'se

appearance to. And as regards the law of Lower
Canada, there can be no misleading by the appellants
on that point.

In this respect, this case before us differs from those
in which the courts have refused the amendment. The
cases of Tidawell v. Bowyer, («) Hewea v. Hmea, (b)

Nail v. Punter, (c) Bdl v. Bunmore, (d) Bagly v.

Crump, («) Fulton v. Gilmore, (/) Swallow v. Bay, (g)
Maggridge v. Hodgson, (h) Frankland v. Overend, {{) all

tend to support the application, the last mentioned case
strongly, because it was after rule to pass publication,
and the defendant had admitted the plaintiff's case in a

Jnoteoent P°^"l^
^^^<'^» ^^ Ordinary diligence in enquiry, he could

readily and certainly have ascertained, and yet he was
allowed to amend his answer, and deny what he had
admitted.

I have looked into all the cases referred to, and I
have found nothing in addition to them worth citing.

I consider this case stronger in favour of the applica-
tion than most of them.

The cases relied on upon the other side do not seem
to me to be any of them such as should lead us to say
that the application should have been refused

; a reason
for refusing is obvious in all of them, such as could not
be truly urged here.

In McBougall v. Furrier, (J) the court refused the

(«) 4 Sim. 1.

(rf) 7 Beav. 283.

(a) 7 Sim. 64.

(c) 4 Sim. 482.

(e) 1 Diok. 85.

(/) Jurist, 1. confirmed nn nnnnnl ngdh n "RH \

[^Ui^'- III' "Ihf 2 Ausl 448.
(t) 9 Sim. 865.

(y) 4 r^„^ ^qq^
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wenicl more consistent »i.l, ! . ' "°"''' '""»

.mend^ent. ^.TZ:rXZZT:: °"°"" '"=

and he did no. satisftcority hoTChvtt ""
t'l"'former misstatement m. T ^ T.T

'' '"°"^'' *«
seated the qnest,::"!; bo la^f"0^^^ r

'''"'"•

of the court in .ho p.r, Ocular case." " ""' *""""'"

.i.e contraryfandhC I thirl""!
''"^""'

JurLi^;:^^^^^^^^^^
shew precisely what he desired to insert inT ?
ment.1 answer: his object, besides waTtn . "T^"
sions deliberately made • ZlZ '"'' '^''''

reason, that theCnd^en 'c'uW
^^^^^^^ ^^?

'''T'''
what the court would do in the cl "*"""^ ^^^^^

iVm-n«.« V. Stables, (e) when carefully examined

atr fin" 1f '^"'"^"^^ *^^^ applicalon ? :tafter final decree, and the party netJHnn^,! f .

ing, which the Chancellor^7dtud onlt"' r
evidence rosnlf in fi.. i

""'^ "P^" thatemence result in the same decree that had been madeIf he could have any redres<i in M,„f •

*

_^
leuress m that case, it could only

(a) lOVcB. 401.

(c) 6 Ves. C54.

(«) 4 Russ, 210.

(*) 4 Sim. 54.

W 19 Ves. 628.
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1847. bo by a bill in the nature of a bill of review, for the pur-

pose of admitting new facts.

The principles and purposes for which courts of law

will allow parties to alter their pleadingH, are in the

main adhered to in courts of equity, and what was desired

in Nevinaon v. Stables, would, under corresponding cir-

cumstances, be denied at law.

But at law, before trial, and while no evidence has

been heard, great facility is allowed to parties so to shape

their pleadings as to attain the ends of justice in regard

to the substantial points in the cause.

The case ofJRuherv. Sterner, (a) cited by Mr. Ifanton,

is a proof of this, and the language of Lord Chief Justice

Tindal has a strong bearing here.

Judgnwnt. In courts of equity, from the peculiar nature of the

proceeding, the object being to allow a party in the cause

to vary his own statements on oath, there will frequently

occur reasons for caution which would not apply in

in regard to amendments in the common law courts, but

where there is no room under the circumstances for sus-

picion, the object in all the courts must be the sam^—to

advance the ends of justice by allowing the case to rest

on its real merits, and to be decided on its true grounds.

I have looked carefully into the late case of Fulton v.

Oilmore, (b) cited by the respondents, and find nothing

in it that has a strong bearing in their favour. The

amendment there was allowed. The practice on this

point was examined at some length, and authorities com-

pared and considered.

The case, I think, on the whole, supports the amend-

ment here, and is certainly not an authority to be relied

on as decisive < u the other side.

(a) 4 Moore & Scott, 328. (6) 1 Phillips, 527.

Id.
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ndS "JZ'^
'"°°«" «»') '» -n fir ...tio„aim enquiry, unless wo are to be reckless »« « !,

b.«n<l, of ourj„«o«o„, «„„ !„«"„ t".;: ob.lf.!»n incumbent upon .ho court to apply ,he right ™k ofUw according to the facts of the case
*

I refer to the case of Potingtr t Wiahim^, i \
a..he„ing with .hat sorupuloJcarl cS^Tf eJtyfee ,. proper to proceed, in directing enqniry into Ihfact, a, are indispensable to be asceftain'd to o e h.vcan be s.„sM of the ground, on which they „o7„ .efParken v WhUhy, (J) .„d MeCM v. jaocluil)1 inpomt to shew, when taken in connexion wiM, he statement, m these ple«iings, that it must h. :„„„, ZtTZthe court to see .11 doubts cleared u, .. t wh tt^Tf\^uj. bcapphed bytheminuocidiug between the«"*~'-

The bill discloses plainly .„ough to common under-
standing, that the appellant, are attempted to be calledto «count her. in respect to a trust committed toThm•nd executed by them ,„ a foreign country, fromwS
*7a^ra;r

""'"'°'' """
'° '^^ ""» ^ "-'«' "«y

m the dl '"""'• " *' "°"" """ '»•««»«

It has not been questioned that an appeal lies from
such an order as this, though it is upon an applicatiou to•mend, which in general is discretionary with the court

r,™,;!.'
"'""^ '" *" "'""'y ™ '» ^"8''°'i in this pa,;
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#

It is against the general principle, to admit of appeals

from the discretion of one judge or court to the discre-

tion of another ; but some of the cases cited shew that

appeals have been entertained in England from orders

made on applications of this nature, and we may safely

assume the right of appeal to be at least as clear here.

I do not find, on a comparison of the answer as it now
stands with the draft of the supplemental answer, that it

is desired to introduce any thing more than seems

necessary for fixing attention to the alleged facts of

foreign domicile of the testator and of the appellants,

and of the justice and necessity of applying the lex locij

which is averred to be different from the law of this

province.* m

It was u]:ged that in the supplemental answer, the

appellants would endeavour to excuse themselves under

Judgment the law of Lowcr Canada for neglects and omissions

which in their original answer they have denied, but I

do not find that to be so when the two are closely com-

pared.

On the whole, I think there are important and strong

reasons for allowing the amendment, and I can see no
objection against it. Under corresponding circumstances

in a court of law, it would in such a stage of the cause be

allowed at once.

There are many cases, and among them some of the

most recent, in which the defendant has been allowed

the indulgence when the circumstances were stronger

against it ; and I see none in which it has been refused,

unless on some ground that does not exist hare.

These appellants have applied in an early stigfibf the

proceedings ; they are not asking to be allowed to with-

draw any adrsiggion nsade by them, or to deny any former

statement, or to depart from any line of defance which
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they had aet up, or to place on the record anv *!,;„„ •

consistent with what is now stated tlere ^ ^ '""

What they wish to place formally and distinotlv nnhe record, .no matter of which a kLwled^fin dto the,r own breasts, and upon which they can intend orexpect to mislead the court by false infor'Latbr r disingenuous concealment AnA »,« • " "'.
°^ ^'S"

than that of this prorce or ml ,
''" '"'"'^ ^'^^''

seeing that the Cchal^i. i^'"'
'"^ ^^ ^^^^^

tA ^<S •
vice-Ofaancellor would at once have harlto determzne according to which rate of interell th«appellants should account, and that it wouMt

tent with the internal evidence Tthlml ^7""''^
of these transactions if ha h.A ^ *« the scene

minor consideration, compared with so^ tK f 7
o M awpoM4 of on a proper appliojtioB of the princiole

It; it plain to me, that what these appellants ask for,

VOL. L
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1847. 18 nothing more than is most desirable should bo
granted on public grounds affecting the court, and with
a view to preparing the way for a right determination
of the case.

I am therefore of opinion, that the order appealed
from should be reversed, and that the appellants should
be allowed to file a supplemental answer, as they had been
permitted to do by the second order, upon the terms of
paying the costs which maybe occasioned by the amend'
ments, and the costs of the application.

Macaulay, Ex. C, concurred in the judgment given
by the Chief Justice.

BouLTON, Ex. C.—Not being aware that judgment
would be particularly desired to day, I have not come
prepared to express any decided opinion upon the case;

Judgment. l>ut as the Chief Justice is ready to deliver his judgment
in which Mr. Justice Macaulay coincides,) I do not wish
judgment postponed on my account.

I entertain no doubt but that the law of Lower Canada
is the rule by which the executors, who reside in that
part of the province, and where the testator lived and
died, and where the chief part of the estate was to be
administered, nust be held to account; and the only
point about which I entertain a doubt is, the mode of
introducing that law to the notice of the court below.
What the law of Lower Canada is, as applicable to the
taking the accounts in this case, is a matter of fact to
be made out in evidence ; and it appears to me that it

may be more conveniently done by reference to the
master than to make it a question at the hearing. The
defendants in the court balow, might certainly have set
up the domicile of the testator by their answers ; but
even then the law of that domicile would have been the
subject of examination in the master's office, to govern
the facts to be developed there, and to form the subject
of his report.
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Jui,^t7* J.'

'^^*'°"'"'W ""e decree direoted »mquury before the master, both as to the domicile ofZmtcBtate, «,d as to the law of Guernsev wW. l,

«id .0 have lived and died. InS v ^C I,;::

master under the decree, and with less expense.

ch,^oT^*'-^"'
""*^°"^ '' the defendants havechosen to appear, ^ ,^^t have, doubtless, full powertoproceed toafinal adjudication: howitcaneeZ^^^^^

If the parties to be acted upon are really resident inLower Canada, beyond the jurisdiction o^f the
^

"

nldV T^T ^"'^*'°'^' °°' "°^ --'^^ considerat ot , ,Had the defendants refused to appear, I doubt very

rj^eLT^^^^^

With regard to the general jurisdiction of the Courtof Chancery over matters arising abroad, it may safelybe laid down that the principle upon which it res^o^
sistsm Its power of coercing or restraining the parties
residing within its jurisdiction claiming interest in suchforeign transactions If the parties submit themselv^
to the jurisdiction of the court, by appearing to its pro
cess, they may undoubtedly be directed by the courtas to the xnanner in which they shall deal with mat e"in which they are interested abroad. The subiec isW ^' "

T
' fif'

""* satisfactorily, thoughI tly
treated, m Lord Poriarlington v. Soulby. (c)

^

In this case, the Dartieg liavJp™ onn-ft-H r-. •— .

"

*'a "ppcaxcu, Siay do
/^\ O a* /»T " —

~

.
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[a) 3 Mer. 67.
,c) 8 Milne & Koene, 104.

i.ifii

(ft) 2 Con. & Laws, 184.
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Torrance
T.

Crooka,

directed to a- ount for the estate of the testator, although

every thing connected with it may have taken place in

Lower Canada. In taking such account, the laws oif

Lower Canada must doubtless he the rule to guide the

judgment of the court here. If, after having appeared,

the defendants are no longer found in Upper Canada, no

process from Chancery can affect them or their property

abroad ; and should they possess none here liable to

sequestration, the decree will be abortive. If found here,

the parties may be imprisoned until they comply with

the behests of the court.

Mr. Mten then asked for the costs of the appeal, as the

granting permission to file a supplemental answer was a

matter of indulgence on the part of the court: and
whether or not the defendants in the court below would

be allowed to avail themselves of the supplemental

answer, for the purpose of raising any question as to the
Judgment, jurisdiction, they having in thisir original answer sub-

mitted to act as the court shall direct, and by their sup.

plemental answer an attempt is made to do away with

that submission and plead to the jurisdiction. The court

reserved the consideration of the question of costs, and

the following note on both points has since the al'gu-

ment been made by his Lordship the Chief Justice.

A discussion arose upon the course which it might be

reasonable to take with regard to the costs of the appeal,

the respondents' counsel suggesting that their costs of

the appeal should, under the circumstances, be also paid

as a condition of obtaining the order. The court said

they had no objection to reserve the point for further

consideration, but they did not think they could properly

Vary from the general course with regard to costS) when
the decree or order appealed from is reversed.

That the court were not now granting an indulgence

as upon the Urst application for it, but wero affording

relief against an order taking away the indalgence after
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•bout It TO „anece»ary, and it would be mrem>mZto throw tie „,pondento' costs of the .ppeal Z. «,!WellMts who had .ueceedod in theappiL '^

P€r Cwr—We cannot anticipate what coursfi th.parties may imagine to be opened to them bv thT ,
cental answer, nor what the' cou'tXlinVft S^^^^^do upon the pleadings as they willS stand ekf.

suggestion. ^ *^' ^'^'''> '' ^ ^^''^ own

for!^/„ f'°*
T'"

^'^ *' P^*'^ ^« '««ord the facts offoreign domicile, and of the particular law of T
Canada, and they will stand then as if thil lu

""''

If, however, thetrfthnwu k—-iv— _, ...
has no iiiri-^ «;«:! ,^""=»«^«ojeojiiiat the courta« no jurisdiction oyer the case, and it would be an
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answer to suuh objection, that they have voluntarily

appeared and answered in the suit, and thus submitted
to the jurisdiction, (supposing the fact to be so,) then
that answer to the objection would seem to be as avail-

able to the plaintiffs below after the supplemental
answer as before. An'' however that may be, the facts

of foreign domicile, and of the peculiar law of Lower
Judgment.

Canada, if it does differ from that of Upper Canada in
the particulrrs alleged, are too indispensable to the right

adjudication of the case, to be left out of view.

Strbbt v. The Commercial Bank op Midland
District.

Mortgage—Priority^—Regutration.

Where a party held a mortgage upon laads, and tl 9

mortgagor having afterwards become indebted to the
mortgagee in a further sum of money, conveyed the lands

to him in fee, and some days afterwards the grantee
gave the mortgagor a bond to re-convey upon payment
of the whole debt. Beld, that the grantee was entitled

to hold the premises as a security for the whole of his

debt, as against a mesne incumbrance which had been
created thereon between the time of his obtaining the
mortgage and the conveyance to him in fee, but of which
he had not been notified before the execution of the
conveyance under which he claimed, ffeld, also, that

registration is not notice in this country.—[Grant's Ch.
Rep. vol. 1, p. 169 ; but see stat. 13 & 14 Vic, ch. 63,

sec. 4 ; Con. Stats. U. C. p. 894.]

r Hawkins v. Jarvis.

Practice—Pro con/etao—75th order.

Held, per Cur., {Eaten, V. C, dissentiente,) that the

practice hitherto pursued in the Court of Chancery of

confirming the master's report, when the account has

been taken exparte, and without notice to the defendant,
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;
and that the court was rieht in r.f

confirm the report, notwithstandr hat h,^'?''°^*° ^^vpractice ever since tho nr.i«/- ^
•

^*^ ^®®° *J^e W^
Grant'3 Ch. ^4 257 3

'" ^"''*''" ^*^ "»*^«-[l """'T.

Jarrta,

'^^^"^'™^^&-^~00MPA...

Senry John Boulton, Ex. a-\ ^ '^^^^^^ Bon.

by repairing the same, according toThl o?'"^' °f
^^ "-building, ?p

having been destroyed bv fire tL 1 "rcumstances. The house
amount insured. eSdTlbui d X^thr*''

of Payinrthe'
without having obtained any plan of the h„n.?^*'°?'"'°''«^ doing
nsured and against his eip?ess objecUon !

^^^^"^^^ ^om thf
in erecting the new structure they a?8oTnt«nr !?"! P'-^ceeding:
what was Icnown to be a feature of Se ow if'?,T"^ ''^P'^ted from
insured filed a bill to restrain the oomt^

bwlding; thereupon the
tte building in the defetSrmfn^ r pffi/^ P^^^f««"« 'o erec?
the company might be decreed specificaHv to ^-.i- ^^^^'''^ *^*'
by erecting a house exactly or ftfiil? \ .

perform the condition
with that destroyed, firwi„V.n^'^""*^ oorrespondinj
pmyed

:
from thif decree tie omparaS^^^^^^^^ *^« '«"ef af

J^««?,{
the court reversed the decreefoS' "?'' "^ argument

the bill
;

but, under the oircumsSesTwSuS.'""* '>»"^«««"i

The bill in the court below was filed by Qharh.nompeon against The Some J>istnctMutualiZltl ''^--'
fc,«n^ pray ng under the circumstances tfeZ:forth, and which are clearly staied -- *h^ '- i

an injunction to restrain th^ ^tmpanytorn T'"^'''

by them, and subsequently destroyed by fire; and also
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1847. for a ^ecifio performance of the condition embraoed in

n^^^ the policy, giving the company a right to re-hnild, they

trictiM.Co. i,aving elected to take that course.

XbompwD.

The court below having granted the relief prayed, the

defendants appealed to this court.

' Mr. Adum Wilson and Mr. 2\*mer, for the appellaatB.

Mr. Uaten and Mr. McDonald, for the respondent.

The judgment of the court was delivered by

Robinson, C. J.—This suit arises out of a contract of

insurance against fire, made the 4th of April, 1846, upon

a wooden building in the village of St. Albans, in the

township of West Gwillimbury, owned by the respondent,

and occupied by one Winch, his tenant, as a tavern.

The sum assured on the building was ^550. It was a

condition of the policy that the interest of the assured

should not be assigned without the consent of the com-

pany in writing ;|and that in case of any transfer or

termination of the interest of the assured, either by sale

or otherwise, without consent, the policy should be thence

forth void : that a false description by the assured of the

building or itF contents, or an over-valuation, should

render the policy absolutely void: that the company

were not to b liable for any loss arising firom the use of

fire in buildings unprovided with good and substantial

stone or brick chimneys: that the assured should

within thirty days after any loss deliver a particular

account of such loss or damage, signed with his hand,

and verified by his oath, stating what was the whole

value of the property insured; and that all fraud or

false swearing should cause a forfeiture of all claim on

the insurers, and should be a full bar to all remedies

against the insurers, on the policy : that in case of loss

or damage upon any real property, it should be optional

with the company to pay or make good such loss or

Judgment.
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damage, either in money, according to the sum insured, 1847.
or by re-huilding suoh real property, or by repairing the *-v^
»ame, according to the circumstances, and with all due tricriJ2.'"co.

diligence, without being held to make any compensation ThonT^oo.
or indemnification to the assured for rent, or non-enjoy-
ment of the premises. And that if any difference should
arise with respect to the amount of any claim for loss or
damage by fire, and no fraud suspected, such difference
should be submitted to arbitrators mutually chosen, whose
award should be conclusive.

The insurance in this case was for three years ending
the 4th of April, 1848.

^

On the 2nd of January, 1846, the respondent's house
was destroyed by fire: and on his claiming the ^550
assured by the policy he was informed by the appellants
that they had resolved to avail themselves of the option
to re-bmld, which they had ascertained they could do it ,

.

seems, for jG484 10s.
""'" «o» " jadgmeat.

They accordingly on the 3rd of March, 1846 con-
tracted with two builders to re-build the house for that
sum On the 25th of March. 1846, the respondent
applied, through his solicitor, for a copy of the plan,
specifications, and dimensions of the intended buUdinffm order that he might compare the same with those of
the building destroyed, and point out any deficiency pre-
vious to Its erection. "^ ^

The appellants, it seems, communicated the specifica-
tionsata verbal interview ; and on the 18th of \pril
the respondent's solicitors referring to what passed at
this conversation, expressed their disappointment that the
appellants were persisting to carry on the building under
.he present specifications, and they then gav^e them
notice m writing of various defects in the building which
they were putting up, and that it was their intention to

VOL. I.
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1847. take immediate steps to compel the company to follow

^""v*^ the plan of that which was destroyed.
Home DU-
Met loa. Co.

Thoxapjon. The appellants then proposed that the respondent

should appoint a competent person t/. act with another

to be appointed by them, in examining the building then

in progress, in order to be governed by such suggestions

as the repondent might judge to be necc.-'sary for making

the house equal in value to the one burnt.

The solicitors reply, declining that proposition, because

they contended it would be improper and unsafe (as they

had before stated) to erect the new house on the old

cellar walls, which were left standing ; and further, that

the chimney should have been taken down ; and they

insisted that the timbers of the frame already put up

were grossly insufficient, and that the house, as the work

was then proceeding, could not be rendered substantially

like the one burnt. The appellants were assured that
Judgment,

jf ^^^y. ^g^g disposcd to rcmove their frame, and con-

struct a building substantially agreeing with the one

destroyed, the respondent would gladly furnish them

with the accurate measurement of the old building for

their guidance.

On the 1st of May, 1846, the appellants offered to

submit the matters in difference in relation to this policy,

to arbitrators, to be chosen in accordance with the con-

dition in the policy.

The respondent's solicitors answered that they could

see nothing to arbitrate about ; that they could not

recommend to the respondent to accept the house which

was being built, and could not advise him to refer to

arbitration to settle the amount of his loss, from their

building an inferior house, that would be useless to him
;

that if the appellants would build such a house as the one

burnt, the respondent would gladly accept it, and that he

was prepared to furnish the accurate dimensions ; but
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that until the present contract was discontinued, they 1847could see nothing to arbitrate upon. ^ w^
Home Di»

J^ A TTT\ °" *^^ 27th of April, 18 i6, the '^Jp^.re pendent had filed a bill i„ Chancery, setting out his
policy of assurance, averring his interest in the building,
and Its destruction by fire, and that the appellants had
dclared their option tore-build; and complaining thatwihout gmng fair notice to him, and without having
obtained accurate specifications of the former house, they
were proceeding to build one in its place, in every r spect
inferior to that insured, in no respect substantially cor-
responding with it, and wholly unsuited to the purposes •

for which the former house had been used. The bill
then specifies a variety of imperfections in the new
building and prays "that the company having elected
to re-build under the condition, may be decreed specific
ally to perform the said condition, by erecting upon the
property a house exactly, or at least substantially, cor-
responding with the one insured, and may be restrained '-^'^-'•
from allowing the defects pointed out to continue in the
House which they were proceeding to put up."

An injunction was granted.

The appellants object in their answer, that the respon-
dent being aware of a by-law of the appellants, (an
incorporated company,) that not more than two-thirds of
the value should be insured on any building, did falsely
state m his proposal, that the sum which he desired to
insure was not more than two-thirds of the value ; that
he did not within thirty days, as required by the policy.
deliver in an account on his oath of the loss; that res!
pendent had alienated or agreed to alienate the property
between the time of effecting the policy, and the fire

;and they maintained that all these are causes of forfei-
ture of all claim under the nohcv, anil +)i»* h"- sr*^ «-»-

. 1 .;?— —»••"• •ax.r are not
waived by the appellants offering to re-build. They
then set forth the specifications of the house which they



252 ERROR AND APPEAL REPORTS.

1847. yfp^Q proceeding to re-bull 1, and aver that if they were

iipmi) Din. Buttered to complete it, as they wore proceeding to do, it

would be a better house considerably than the one burnt.
triot Ina. Oo.

T.

Thompaon,

Jttdguent.

They state their inability to put up a house corres-

ponding in all respects with the one destroyed, as they

have no exact description of it; that they will be liable

to be perpetually impeded by objections on the ground

of variances which would be founded on mere opinion
;

that they could not remedy what the respondent com-

plains of as defects, without pulling down the house, and

forfeiting their contract with the builders ; and that the

respondent's proper remedy is at law, for any damages

he may claim by reason of any insufficiency in the new

building.

A good deal of evidence was taken in the case upon

the state, condition and description of the old building,

and of the new, and upon the points involved in the

pleadings ; and on the 3rd of February, 1848, the Vice-

Chancellor determined that the appellants, under the

conditions of the policy elected to re-build conformable

to the said condition, and had therein made default ; and

that the appellants were bound specifically to perform

the condition by re-building the house substantially cor-

responding with that destroyed, and by reinstating

respondent therein within a reasonable time, with liberty

to appellants to apply to the court in case of respondent

refusing to afford them reasonable facilities for going on

with the work ; and with liberty to the respondent to

apply in case of delay or otherwise, and decreed accord-

ingly.

The injunction was continued, and it was referred to

the master to set a value by way of occupation-rent to

be paid by the appellants in consequence of the delay in

re-building. The appellants to pay costs.

The defendants appealed against this decree, assign-
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ng many reasons tJ,o principal ground being, that this 1847.

.8 not a case m wh.ch a court of equity can, or rather in -W
Which It ought, according to the established course, in te,!?^.Mch cases, to entertain a suit for specific performance. T.oi^.

Besides other objections in addition to this vfhich Ihave already noticed, the appellants cont^-. i that the
respondent is in strictness confined to the rc.dvbv
arbitration, under the terms of the poic, that Tore-
over ,t appeared by the respondent's ovv. I . Jdcn..- that
tno fire was occasioned by the defective v ,;.,. of the
chimney, and the loss was therefore one for which
according to an express condition in the policy the
defendants were not to bo liable ; that the evidence also
snewed that the respondent was aware both before and
and after obtaining the policy, that the house had more
than once taken fire from that very defect in the chim-
ney, and yet did not communicate the fact to the appel-
lants; and that although the appellants not being aware
of these facts could not rely upon them in their answer, ..a^«t.
yet when they came out on the respondent's own evidence
the court should be influenced by them in withholding
their interposition, which is always discretionary, and
should leave the respondent to his strict remedy at law •

that the persons who have contracted with the appellants'
to put up the new building of which the defects are
complained of, should have been made parties to this
Bttit; that the appellants should not at any rate have
been charged with an occupation-rent a provided by the
decree and should not have been made to pay costs

;

and that the Vioe-Chancellor improperly rejected an
affidavit made by the respondent, for the purpose of
shewing his loss, and which the appellants offered in
evidence in order to prove by it that the respondent had
on oath affirmed ^600 to be the whole value of the
property insured, thereby in effect admitting that he had
contravened the by-law on which the validity of his
insurance depends; and which provides that "no risk
8haU be taken of more than two-thirds the value of the
property insured.

' ' •h(|
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The appellants in the argument relied on all these

y'^'^ exceptions, which were largely discussed on both sides

;

trictiM.co.i)ut it is to no purpose for the court to consider them,
ThompMn. untji an opinion has been first formed on the main

ground, which denies that there is any equity on the

face of the respondent's bill ; for if it be clear that the

respondent should have been left to his remedy at law

on the policy, that inevitably makes an end of the case

here.

Judgment.

Considering the nature of the policy, and of the risk

insured against, it is^an unfortunate and rather singular

course which the appellants have pursued in declaring

an option to re-build rather than to pay the sum insured.

They have made it a regulation that they will not insure

upon more than two-thirds of the value of any building

;

and it would seem rather inconsistent with that condition,

that they should find it for their interest to re-build

when there has been a total loss.

In case of partial damage only, it might be otherwise.

This being a wooden building, partly on a foundation of

wood, and very liable to decay, and the appellants being

bound by the very terms of the policy to pay only the

loss actually sustained (not exceeding .£550) and not the

loss according to the respondent's estimation of it, they

could have gone to a jury upon tht question of the actual

value at the time of the fire, which it would seem would

have given them all the protection they could desire.

By undertaking to re-build, according to the dimen-

sions and arrang nents of the old house, and to build a

house, of course as sufficient in point of strength of frame

and quality of materials as the other, they would seem to

be binding themselves to give the respondent a new house

of the same description, ^nd on the plan of the one burnt,

which had been in actual use for twelve or fourteen

years, as a country tavern, subject of course to be greatly

injured by the natural decay of the materials, and by the
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state, fourteen jears afterward,, it i, „„t^ ,„ „„[;;!

The attempt to arrive at s„oh a remit was alm»feer a,„ ,„ gi™ rise .„ litigation, and it has puJilparties m a situation, from whiph if .^ • .?

that either ean esoape' withLt*dllTelr'*
The first question that occurs, is could tha ««« 11 .

properl, take such a course, and tLs dedi^^^?^^^^^
OSS m money, and undertake to reinstate by re bSnt

Sin. II f^
°°

'T'""''
^^^" ^' ^ff««t«d on anybuilding to the amount of more than two-thirds of thevalue, which provision the respondent aho clearly hadt--«^view when he msur.^, as appears by his applicatln

But what is more material in a legal point of view istha the exercising an option to re-buiW seems to be aJvariance with the principle and provisions of the acincorporating the company. («)
® ^'*

How can it be made compatible with the mode of pro-

'
7 ' \ .

^^'^ "'^'^''^ °^ *^« statute, by which asimple method is provided for ascertaining th'e Imountof actual loss sustained in each case, and a remedy igiven to the assured for recovering it. We do not sehow the deposit notes, of the insurers, which are given
with re erence to what the company may be obliged tjpay as the amount of the loss sustained, can bo made useof for procuring funds for satisfying a collateral contract

(a) 6Wm.IV.,ch. 18.

a

rf'l

J

' vi



256 EBROE AND APPEAL BEPORTS.

1847. which the act gives the company no power to enter into

;

''- v--' nor how the assessments which are authorised to he im-

tri^ins-oo. posed for one purpose could be imposed for another.

Titonipioii.

We should have to determine that such a use could be

made of the statute, before wo could support a decree

which compels the company to incur the expense of

re-building, and which would possibly throw upon them

the necessity of pulling down the building now partly

erected, aud putting up another, and so of incurring an

expense far beyond the amount insured, and in respect

of which alone the promissory note of the insured was

taken. One of my brothers has suggested this difficulty,

which seems to me to have so much weight in it, that

for my own part I should on that ground alone decline

affirming the decree which has been made for specific

performance of an undertaking to re-build, for by doing

so we should be giving a sanction to this method of pro-

juc^ent. ceeding by the company, for which there is not only no

warrant in the act, but the whole system of proceeding

directed by the act seems inconsistent with it.

It might seem hard to the respondent that he should

fail in his suit in equity because the appellants have pur-

sued an unauthorised course in which he was nevertheless

willing to have acqu' ced, and would have abided by

it, but the answer to that is, that he became a member

of the company by his insurance, and as such equally

bound with the other members to know and to adhere to

all the provisions of the statute, by which, the 6th clause

of the act declares, " he shall at all times be concluded

and bound ;" and that his being willing to abide by the

company's option to re-build and anxious to hold them

to it, cannot make it right for a court of equity to direct

any thing to be done which would be in contravention of

the statute, and which if done generally in other cases

as well as in this, might tend to throw the affairs of this

company into confusion.
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h.f^t ^^"'S^
*'^'°« *^'' "^«^' ^« «o»Jd probably not 1847have brought ourselve to affirm the decree, if there had^

of our jrdgLnt ' '""'' "" *'^ "^^'^ «--^ ---

We have considered the case on the footing on which
I was ar^ed, and we all concur in the opinion that the
bill should have been dismissed on the broad ground tha

:oZi:nr''
""'' "' ^^^^^^^^ ^"^^p^^ *^' ^pp«"-ts

I can see nothing in this case to distinguish it fromthosexnwbch the Court of Chancery in England ha!
constantly declined to make such a decree If the
appellants had at once paid the sum insured, and therespondent had thereupon contracted with a builder toerect a house substantially like the one burnt, the incon'
venience would have been the same to him as i is now if ,„^the bmlder had either done nothing, or had proceeded to

'

bmld a house inferior to, or of a different description fromthe one he engaged to build, and yet it is plain that acourt of equity would not have entertained a bUl for
specific performance in that case. They would have left

have a bualding such as he contracted for, they would have
told him that he could erect it himself, Ld recover da^
ages against the contractor for breach of his agreement.The inconveniences of a court of equity taking upon itself
to see a contract of that kind literall/carried iL ffectare so obvious that thoy have in England always declined

anIttT J '.r^*
""'" ^"^ '^'^^' circLstancetand have left the party to his action at law, which insuch cases is doubtless the best remedy.

I find no case that would warrant this decree. From
the terms of it, I suppose, it was probably made upon the
authority of Storer v. m Q^t wltern Z^

VOL. I.
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1847. Company^ (a) but that case was one of a very few in

^^^^^ which from particular circumstances the court felt com-
trict iM. 00. polled to entertain the bill, because it was evident a court
'Bjompion. ©f j^^ could give no adequate redress. Franklyn

V. Tuton (b) is another, whore the reason is equally

obvious.

Wherever this point is treated of, the same six or beven

cases are collected and reviewed, in which the Court of

Chancery has either decreed or refused to decree specific

performance of an agreement to build. I refer to Fon*
blanque's Treatise on Equity, B. l,ch. 3, sec. 9, note

:

3 Swanston, 137, note ; 2 Eden, 528, note; and to the

Treatise of Mr. Jeremy on Equity Jurisdiction ; also the

City of London v. Nash, (c) I have not found the relief

granted in any case except under circumstances which

make such case clearly an exception to the acknowledged

general rule, upon strong and particular grounds, and

JndfBuiit.
^^^^^ ^^ nothing that I can see in the present oase to

afi'ord any such ground.

It can neither be said that the remedy at law would

not be adequate, nor that the building to be put up is so

clearly and precisely defined that there could be no diffi-

culty in enforcing exact performance.

The statute 6 Wm. IV. gives power expressly to the

insured to bring his action at law against the company,
for the loss or damage sustained, so that upon that point

there can be no doubt, and if we should concede that

because the appellants declared they would re-build, they

were therefore bound to re-build, and could not at thei?

pleasure retract and pay the money, still the question

would present itself, had the respondenc the right of
action for not re-building ? If he had not, that would,

on general principleSj be a reason for recusing to decree

(a) 2 Y. & Col. 48. (j) 6 Mad. 469.

(o) 1 V68. Sr. 12, and tke not* to Yeaej'n Snpplesient, page 1&
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legally bound himself to do that wl.,VK *i, i
• J>omoW

desires tn K«v« . -i: i,
' ^"^°" ^'^^ plamtlfftrlotliui.tt,,

aesires to hav9 specifically performed. rtu>m^^

an^lr
*^! '*^'' ^""'^ *^' respondent could have broughtan action to recover damages for not re-buildingthenae .had that pla n, complete and adequate remed/ltTaw

eau tv for "°r""^^ *^^' ^« «^^-ld go in*:

,T ^'
A .'

?°°« '"'^^"^
^^'"^S^^ ^o»ld fully cLpeu-

2d undeT "k
" ""' f'°"* ^^*-- inconvenZcecould undertake m any other way to redress.

varujus kinds such as clearing lands, making roads andother personal acts of that kind, are mattfrs of daHy
occurence and the absence of suits to compi thS
specific performance, when we know that the nartiesTn

them, IS of itselfconclusive against this suit. The course '»-^"*-

some JLr "'^ '^"°^* "^°« ^^ '^^'^^ ^-'^^^ -deraome peculiar circumstances, which furnish an evident
reason or such interference : as where a buildhg L

°

tended to form part of a row or square, and the contrac
tor by persisting obstinately to build in disregard of the
agreement, would spoil the main design, and injure other
property

;
or when, as in Stcrer v. The Cheat WesternBadway Qompany, the party could not by building him-

self procure that convenience for which he had stipulated,
and which was necessary to the enjoyment of his property
There is nothing of this kind here. The tavern \ Lbmlt IS an isolated building ; there is merely the disad-
vantage which there must be in all such cases, of the
house being built different from the plan, or not being
built well Then as to the requisite of some thinf
precise and definite to work by, the case does not shewanv
tninff thAtRniilH ho to'k'^T- -" -J- •!..,. "

° '
" ^^''^ '== '^ guiuc, ana wfiieu tiie court

could compel the appellants to work hj. The evidence
mdeed establishes that there is no such undisputed
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1847. plan in existence ; the house is no longer to be Sf en,

^^^^^^ and no plan of it has been prest sved. If the Bppellbnts
trictin».co. were to be compelled to go on, the very next thing they
Thoinp.011. might do might raise a question of cone impuw*' , iriance

which could only be determined by tiie recolleutica of wit-

nesses, who would probably differ in their Btatew ',nts,

Neither these mutual insurance companies nor the con-

dition of an vpAon to '•e-build, are new inventions, as we
see by the case^of the .?,#ifor*« (Jompany v. Bahcock, (a)

and yet we can £r.^ pc inseance of such a suit in equity

as the preseiit.

The policy only binds the appellants to pay ^6560 in

case of loss, or rather to pay the actual loss, not exceed-
ing that &um ; the option to re-build is a privilege which
they claim, and when they made that option, all that we
can say is, that they were to proceed at their option to

reinstate the assured without unnecessary delay, in a
udgmont.

J. jjygg gg g^^^^j ^^^ substautlaUy the same as the one
d<33troyed. If they trifled with him by not duly
re-building, then the offer to re-build not faithfully acted
upon, can never obstruct his remedy for his money, the
payment of which is all he had any right to suppose he
could compel when he insured his property. For delay
in paying the money the law would clearly give redress,

und by the terms of the statute the insured must wait six

months after obtaining judgment before he can take out
execution

; there had been therefore no extraordinary
delay when the respondent filed his bill. The placing a
house upon the respondent's land not quite so good, or
not quite like the one burned, can hardly be a positive
damage, in addition to the delay in paying the money,
for a wooden house in - Uage can without difficulty \,

.

sold, and the building i > )ved; and if the leavin^/ ;:

there were actually a damage to the party beyond the
value of the materials there can be no doubt that the lav
would afford an adequate remedy for such an injury.

(a) 2Atk.664.
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o/miretjt"hfr
'^'

'^f''''"'^''
^avo expended £200 1847.

«L u t r °"'^ *' '* ''^^ «t^°d8. If this decree ' ^

Sse;:hr''*'"r''^"« *° *^« responS M.-00.

b r3' m th°"^^^
P""^' down and another -oJi...bml up from the foundation. Mr. Kemp says : « If Ihad to re-bu,ld the house, I would not go on with the

rrt^T' y%-'^^-^^^-^e; /do^ot"
would stand. CrocJcer says : « I would not finish the

tat roffanr''"?'r'^
''' ^ *^^-^ ^ -"^ o

be filed
^''"""' '^"'^•"

^* ^« -«*' ^^ -y«> to

If this be true, and there is much in the evidence toshew that the building could not be made inaU respec
like the former without taking to pieces all that hasbeen done, then the effect of the decree might be to com-pe the appellants to sink all or the greater part of whathas been already spent, and to spend many hundreds of
pounds more, in attempting to build another house under
the direction of the Court of Chancery, which shall cor-

^•""^-•
respond with the house burned, of which former housewe have no certain description.

If there was an exact and complete specification of the
building to be put up, and if the appellants had covenanted
to erect such an one, still the weight of authority would
be against entertaining the bill ; but as it is, I consider
It out of the question that this course can be taken.

Contracts of insurance are strictissmi Juris, and the
usual course is to leave parties to the legal consequence
ot their undertakings. I see instances in which the Court
of Chancery has been resorted to for compelling policies
to be given up, in some cases where fraud has been
practised; and for compelling discovery with a view to
protecting parties against fraud; but no instance in
w_!e-. a bill has been filed io compel a party to keep the
engagement to which he is bound by his policy, or by
any express legal undertaking subsidiary to it ; and it is
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1847. peculiarly proper that the parties should be left to their

^^^"^ legal remedies, \rhen, as in this case, exceptions are

trictini. Co. urged to the claim of the insured on several grounds,
nompMM. deduced from the terms and conditions of the policy,

and the alleged conduct of the insured.

If the appellants having proceeded as far as they hare

in the work, had thc^nselves discovered some fatal vari-

ance in the plan, or some defect in the construction,

and feeling that they could not safely proceed, had

stayed their hand, I do not think that they could have

been forced either to finish the house or take it down
and build another. The consequence, I think, would be

that they would be liable to p^y the insured as much at

least as if they had done nothing, and must take their

chance of getting any thing for their building, if compul-

sion must be resorted to.

Jaatment The proper remedy, and the only one, seems to be, by
an action on the policy, but it appears to be very desir-

able that the parties should come to an amicable compro-

mise ; for judging from the evidence it would be most
imprudent for the appellants to complete the present

building, and more equitable and advantageous for both

parties, perhaps, that the building should be valued, and
that the respondent should take the'difierence between
that and the damage he is entitled to for his loss, and
finish the house as he pleases.

Several questions were raised in the argument, which it

is not necessary to decide, considering the view we take

of the principal question. There can be no doubt that

if the evidence shewed that the respondent had allowed

the appellants to go on with the house for any consider-

able time, apparently acquiescing, he could, not after

such delay and acquiescence, go and apply for an injunc-

tion. The cases which Mr. Turner cited on the point

are strong and very reasonable ; but here the appellants
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So that there would not h^ . °, *°*'''<^"°Vheirplans.tricti...o,.

ground. The ohroLt^^^ ^" ''^''^^-^

respond t, evid^^a^^i^ rher/rst^ltthe defendents that the chimney was unsound and unsafeand had endangered the house before and after tU-
flurance, to the knowled^A nf *»,« ^

*°® ^°'

would h.v,„ade it property withhold th?d«ree SWM made, at least until the fact had been ena„h.,!l
• 7

11 "•: °'>™™ ""• «« j"^8»«-.' of t ™::r^oC;
uponthegr„„„dtha.thoughitmaynothebey.ndthpow«

tl T"'""" r"" °f "^-''y *» onforce anagmZnto boild unless where the descriDUon is m«,. j.! . ;

!o I'd • ,v
'""! P""™'" ««°i «»oh as we1:not find .n th,» evidence, for holding that the p„tv '"..»t

oIa.n>.ng cannot be compensated in damage f„?Salleged non-performance.

We think the injunction should have been dissolved hvhis Honour .he Vioe-Chancellor, and the billl3
Whe-her with costs or not is a matter to be consUeredMyown mchnation is, that the respondenthavingTrolt
the appellants into equity upon a casein whifh e °!t

'

could nee grant the relief prayed, consistently3^general principles which govern their proofed1 h»
oughttopaytheappellauts.h.;rcostsofoUTngh|i,ii;
but Acre IS great force in ,m circumstXes that i'appe lant. improperly departed from the terns of thdrleg»lative charter, in undertaking to re-bnild rather han

...._o,.t aaoquafe meaa» o. ;.nowing the precise descrin.
tion of house which it woulj bo necessary for them L
putup; that they persisted, though early warned,"n acourse which was certain to lead to difficult/, and tha ttey
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entared intentionally and expressly to depart from what

h^^TdiT'
^'^ tnown to bo a feature in the old buildinfr. without

Wet Ins. Co. the assent of the insured. These ffl'> i i^^j j^j irgcd,
Thompioii. fairly exposod them to whatever remedy the respondent

could find open to him for stopping theii proceedings
;

and tl *i although he may have mistaken his proper

remedy, . will be suflSoient if he is left to pay his own
costs of Jil 1 fruitless proceedings, and that the appellants

may l-. justly left to pay their costs of their defence, (o)

I have no doubt that the court may in their discretion

act upon this view of what is equitable under the circum-

Ju(igmenfc stanccs. I apprehend it would be more in accordance

with the course usually tak^n to dism? ^s the bill with

costs, when it is dismissed upon such grounds as we are

acting upon in the present case, but as all my brothers,

I understand, ari> of opinion that the bill should merely
be dismissed (that is without costs) our judgment is to

that effect.

The Judgment of the rouri ««, that the decree

of His Honour the Vice- %ancellijr he

reversed, c" Ithe oill diamisS' without c^att.

(o) Vancouver t. Blfge, 11 Ves. 468.
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[Before the Hon. Sir J H Tf.j.- « v
'^'

Sir J. £. Macaulay; theZ V, "^i' , i!
""^'"- "^

RicUr^, an, tU Hon'Z^jJ^^. ^^^^
"""-

Stastok v. McKlRlAY.

'TT"
"^'^ **'

"
"""'"'-"'* "««•• '/"'""^ ^«.

««H»8 n.ta„, f,, frbii ",,''? • f""'?" 'I»' if Ih. g™„,„

between 1811 and It ? ^^ '""'">«> thereof. Some timf
grantor to re-conU ,u JToZ °'''?"'"'. *'"' •'^-•at-t^rof' he
(£225.) but which offer x.e decl - l,i

P5"""P' *"'' '"»"«« thenduV
waa not worth that sum^nd Llia..^?*' "*'""« *••*' 'he land
United States, where he died hi,!

^*°"^ '!""'* *« 'eside in the
death convened all his inte^M ' tL^d l^W^Sr'"".^'^

*" ^^'
1849, Without ever haviiiK reeistered h ?

.

' **' *'"' '^'^^ «n
claim to the property, or feek^'gTo' reS em U "^t"?«.°; r"' •'"^
"• M., a minor, filed a hni »« -„j

"^^ucem "• In 1856 the heir of

Tke bill in the court below was &M by JFV;?m« )m%

Stanim a„a yjrf,,, a„„-,fe. paying mi'Z '^

be found due L ,r: l'S_'°'"°?."'"'«<'"»'«. Bbould

on to be heard'im^n' V.
="";-'''!• "" <>"' cause coming

i_

2Mi

84
•Chancellors,

VOl^I.
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1868. the court, [Spraqob, V. ., dissenting,] maHe a decree

"^^^^ as prayed, but charging the plaintiff with improve-

From this decree the defendants appealed for the
reasons follo\Mng:

1. Because the time limited by the indenture of 21st
November, 1834, was of the essence of the contract, and
no redemption was sought within that period.

2. Because the circumstances of this case are such,
that a decree for redemption would work injustice, and
that under the act for establishing the Court of Chancery,
the plaintiff is not entitled to a decree for redemption.

8. Because the right or equity of redemption was
abandoned by Feter Vanevery, in the pleadings named,

sutoment. through whom the plaintiff claims.

4. Because the conveyance from the said Peter
Vanevery to Williavi McKinlay, in the pleadings
named, was void for maintenance and champerty.

In support of the decree the respondents assigned as
reasons

:

1. That no such irregularity or error had occurred
in the proceedings in the cause, as to entitle the
appellants or either of them to reverse the said decree.

2. That the respondent is entitled to redeem the
mortgaged premises in the pleadings mentioned, as
in and by the decree declared, and that it would be
inequitable under the circumstances of this case toa^ord
the said appellants any relief against the said decr^ by
reversing or varying the same.

On the appeal coming on for hearing,

not pay,
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Mr. Jioqf ai>po&roii for the appellnntB.

Mr. McDonald and Mr. Barrett, for respondent.

Sir J. B. Robinson. Baut T»,io :<, i

•uit for one hundred .Js fW ',.'. 7 ™
pi.nboro.w„«„„,T;f:;r;:.:rro:ir

oac.enuant UintUe m ,n possession of tl.o nronortvh.™g P-I-ed fr„™ Stam,„ „s the .bso „ 2;of the foe, p.j,,„g him, „s i, „p „,„ ^

*""

n.e!l'°onhrHW^''°r"^
'"'""'' "-""P'-". on Pay.ment ot the debt and nterpqt • «n/i „i i .

'^
plaintiff ^ith the value of a 'r2 ? -'"'^'"^ '^''

made upon theiand ^ ""''' improvements

BUnton

The defendants have appealed a^aln^f !,« a

p.id.o.he,rarcre;::sr'£:oi:::ir
and the deed « ,n the common form o! a h.-rgli a„da

;
b„l ,. contain, .he following proviso, ,;.. f""ihat.f the sa,d^„i.« Vanever^, during his natural 1 le I'pay, or cause to be paid, to the said George Slantmht

r.««„ ^1 ' *°*^ ''^ that case thesepr sens and every thi. , herein contained shal ceasedetermine, an<? ho t,nii„4_-;.J , .. .
""<"* tease,

rr ^""7 '" "'" ""'^ *"^« • ana a the said Andrewn,u,er„iur,,g his natural life, a, aforesaiufshtuldno. pay, or cause to be paid to .he said Geor.e S^ntn^,

Jadgmant
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bis heirs, executors, administrators, or assigns, the said
sum of one hundred and fifty-nine pounds twelve shillings
and sixpence

; if the heirs, executors, or administrators
of the said Andrew Vanevery shall in one year from the
time of his demise pay, or cause to be paid to the said
George Stanton, his heirs, executors, administrators or
assigns, the aforesaid sum of one hundred and fifty-nine

pounds twelve shillings and sixpence, with interest,
then these presents, and every thing herein contained
shall be null and void, any thing therein contained to
the contrary notwithstanding."

Andrew Vanevery died on the 1st of August, 1835,
having paid nothing; and neither,his heirs, executors,
nt administrators have paid any part of the principal
or interest mentioned in the deed.

Peter Vanevery, the eldest son and heir of Andrew
Joacmtat Vanevery, was in the provincial penitentiary, under

sentence for some crime of which he had been convicted
after his father's death, either in the same, or the follow-

ing year. While he was imprisoned one Muirhead, to
whom Stanton had given a lease of the property, brought
an action of ejectment against one Tulloch, who was in

possession ; whether as a trespasser, or as holding from
Andrew Vanevery, or from any one claiming under hitn

does not appear from the evidence. Judgment was
recovered in December, 1836, and possession given to
the plaintiff in ejectment under a writ of habere facias.
In 1841 the heir of Andrew Vanevery returned to
Flamboro', his term of imprisonment having expired
and the defendant—though the time mentioned in the
mortgage had expired five years before—agreed to let

him have the land if he would pay the ^6159 123. 6d.
with interest, which came then to about ^6225. The
evidence is not precise as to the time when this offer was
made to him. Two of his sisters were examined as wit-
nesses in the suit, one of them being called on the part
of the plaintiff, and the other, called hy the [defendants
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wo"ld have toL hTta twTu''
,'^''°"•°"' ""' >"' IT

Canada, and «„l ,„ ,4 „ ,?! n T^ '«"
and died there, havin, ,,? •

^"'""' Stales,

-»ade . conveyanerff iT "°"' ''"""' ''"''»'"'

^-con^d^r-etirttr^^^^^^^^^

TFi7&w McEinlan died in 1849 i,
•

tered his convejancefnor ev r asi dTV''''
''^"

-i'i::s^drd^^^^^^^ ^ei, a
a witness by the plaintiff, st e tfnr^'T'".'' *' '"--
lately before the bill was Zl .f.^ °f ^"^''^ *'»

i!fc^m%. ^ ' ^^'^' ^^ the deed made to

In the meantime >S5faw«o^i having continn.^ •

sion of the property since 1836 foLr ^'^'T'acres which were at that tilVawJ. r"'' ''**

state, to the defendant OhZ ,^^^"^ unimproved

residue, ^72 if^ itnLr;' ^^^' ^°^"' ^^ ^^^

in November 1852
"^^J/^^^^J'^ents, with interest,

entered Tn o 'posseLn of
7"'"' ^'''^ ^'^^^^^

"Pon his purchaseTs '1'^"^''^'''^ immediately

^and, and'made In ,ei^^^^^^^ ^^^^t
-- of the

offrom^600to^700 irr '\*" *° '^' ^^'"^

ijthatpartofthfcoulry
an TL °

'" '"' ^^"^
the land in 1887 was IZll * surveyor, swore that

which would shew i to ha'v
."'" ^'^'^ ^''- ^ -^«»

i«u«h 3- ^' -"-- -
^"^ ^*^e been not wor^h «.„«!„ ^'

to Mr. Stanton in 1834 A,
''""" '' ^"' ^^^^''^^'i^D- J 0^4. At present it is worth, ia the

lent
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1858.

Staaton
T.

MoKiDlay.

Judgment.

opinion of that witness, about ^£5 an acre, exclusive of

the improvements made upon it.

It did not appear to be known to the family of

Andrew Vanevery that MoKinlay had obtained a deed

from Peter Vanevery, until a short time hehreMcKinhy
died, though that wag some years after the date of the

deed. And when he was told by two of Vanevery'a

daughters that he had done a foolish thing, his answer
was, that if he should lose the suit which he talked "of

bringing against the defendant Stanton, it would be no
loss to him, as Peter Vanevery had furnished him with

the means of carrying it on.

This was the substance of the evidence : whether the

deed made by Andreto Vanevery to the defendant
Stanton, in November, 1834, should be looked upon as

a mortgage or a conveyance with liberty to re-purchase,

it is clear that the estate had become absolute at law in

the defendant Stanton in August, 1836, after one year
had elapsed from the death of Andrew Vanevery.

The 11th clause, therefore, of the 7th Wm. IV., ch.

2, applies to this case, and admitting the deed to be a
mortgage, as the plaintiflF assumes it to be, that clause

gave power to the court below to deal with the rights

and claims of the mortgagor and mortgagee, and their

respective heirs, executors, administrators, or assigns, as

might appear just and reasonable under all the circum-

stances of the case..

The exercise of that large discretion, however, was
made subject to appeal, and we are called upon to say
whether we think the order that has been made is just

and reasonable under the circumstances.

It cannot be said that the reasons which are set forth

in the statute 7 Wm. IV., ch. 2, as having led to the

insertion of the 11th clause, apply with much force in

this caee, for only a few months elapsed between the

estate becoming absolute at law in Stanton, in August,
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1836 and the passing of the statute in March 1837 i«fi«which as soon as th*. Pn.,,.*. „r ol
-^^J^arcn, iad7 1858.

-eye
. .0tr:Lir;s;r;=•^ing (if that was necessary to his intprp^,f=

^""c^os- „^t

to have -uSd afvt^. ' f" T°°'
"""-'f"" ">" ~^

proper I think t t ?°" '^ «'>rtgage, it would b.

ing redemption in such a r, CoSd^l;!; ^^"^
under the pressure of a necess^70 âbtdi I I , "?^J
cases, and with the conviction th;t7h.^ ^ 1'''*^'^

established bj their practice wont'
^'"''"^ '"'"^

harshly in thi particular case
''"''' ""''"^^^ °^—

then !hl' f°"'
V'".'? ^' * ^^^« °f *^^* description,then the 11th clause, which was so much discussed

'

thecaseof/S'ewMonv fi!n,7,th fr.\- *i.-

"'^cussed m
tA ,in„i -.u

.;^*^^ ^' ^w^^A, (a) m this court, enables ua

inju^ice or hardship which «X k ltd \tiZ
w«a.„gthop,ai„,i.eo.ff„a,g„at'':;;:it^

So many yeara have now elapsed since provision wasmade m the act o 1837 for the exceptional cla. , of "asTthai It 18 probable that there will he few if
'

Palate. And .ndeed, I l„„k upo„ .hi,^, , "U^'which such a course as mav .„nL. .„ k. .-...:
^ '"

»« token without the aid^U.^-;;—- •'"" "" «"

(a) Aate pp. 9, 172.

?n
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Btenton
T.

HeKlDlajri

It is SO much out of the common course for a creditor
to give his debtor the whole of his life-time to pay his
debt, and without exacting any interest to be paid in the
meantime, or taking from him an express agreement to
pay the principal sum at any time, that it hardly lookbd
like a transaction of business, though the broken sum of
£159 12s. 6d., mentioned in Vanevery's deed, would
seem to have been founded upon some calculation growing
out of an actual transaction of some kind which has not
beci elicited in the evidence. The explanation given on
the argument before us was, that Stanton had married
a daughter of Andrew Vanevery ; that the 100 acres of
land had been mortgaged by Vanevery to some other
person

;
and that Vanevery b6ing unable to redeem it, it

was agreed between them, that if Stanton paid ofi" the
mortgage, Vanevery would give him a deed of the
land, and that if he should re-pay Stanton at any time
while he lived, with interest; or if his heirs or personal

Judgment, representatives should pay it within a year after his
death, the land should be given back. This statement
seemed to be acquiesced in by the other side, and if true,
it accounts naturally for what was done. If Vanevery
was not able to redeem the land, and his son-in-law was,
and this at a time when there were no means of enforc-
ing an equity of redemption, unless when the mortgagor
was in possession, and the mortgagee was driven to an
ejectment, it might naturally suggest itself that rather
than let this land be lost to the family, which might
increase much in value with time, it would be well that
Stanton should pay off the debt, and save the land ; and
for all we can tell, the privilege of getting back the land
from him by paying him back his money advanced, with
interest, at any time during Vanevery's life, or within a
year after his decease, may have been a privilage volun-
tarily afforded by Stanton in favour of Vanevery, when
he would have been unwilling to interpose in order to
save the land for any one but Vanevery, or his heir or

^..., ..,,._. „,gg^ ._, j-cEi Dcjuiiu uis aeatn wttb a
reasonable concession, because he might have died sud-
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«o.es the case, and she« thetZ J' A T"conveyed absolutely, but snb.Vn, ,„ ,

'"''™ '''™

-tbing at present'^'teltrnt'rV "ob' o^T^qMsfon is, whether it is most r^Lollet': , ,
'
"""

vto^e-p/eriur;:.::,:^^^^^^
nearest to the nrMonf,-„ V •

J-oe case

P^t^uiariy stated in tLL^oT^y Zl:Ta7\T''tbe deed was absolute on the face of7, T?,' ""'
deed ejeented at the same tL,°l ^ "' ""' "'^ ""'>">«

th.. he wonld re-eo^vey theTand •? fh?'™
"™"""-'

«-pay the consideration n,on t-ifl ooo'^T-
""""^

during J,is life-lime. It wonlfmake „o
«" '"•'"'"

view of a court of equity that the c:v:a;t:rr
"" ""^

was given in a separate instrumr,
""''""'ey

-ame time. All would beZked Ir"""" "' ""^

action, as much a. if such an en,, "' °°° "'''"'

iad appeared in the sam deeV^fr?.' ? ''"""''^

grantor, who had not a Jwi ..t"!" t^*":
"'

given by the second deed the C ' f' ''""'"S^
and the Lord Chance Mr decv!" d

' .'°
''"""'

^>-««« observes was thougtta j atthe b!"l
"''"'

the second deed contained fr ewes' dll .'• "T"
if iVe««J did no. pay .be '4oO

' /^ We rei.f'b.»_htar, nor any person after him shouH !' "
equity of redemption. Tleca8ew.r.r, . ™ °°^

kowever. before ibn T.
" r.°.'''"."'"r"J"«->'ea'd,

, .,.„t-p„, ^00 ^„j^ that there

SUnton
T.'l'..-

McKialajr.

(a) 1st Vera. 7» 214, 28a.

35
(6) 2 Free. Cr.
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should be no redemption, and dismissed the bill ; and
Ventria adds, in a note to his report of the case, (a) that
the judgment of the Lord Keeper dismissing the bill was
afterwards aflSrmed in parliament.

There were eircumstances in that case in favour of the
holder of the estate, which do not exist in the present
case

;
and, on the other hand, there are circumstances

peculiar to this case, which make strongly against the
right to redeem.

I think nothing in a court of equity would turn upon
the fact of there being negative words used in Newcomb
V. Bonham, declaring that unless Newcomh should pay
the ^1000 in his life-time there should be no redemption,
for wherever there would clearly be a clear equity of
redemption without these words no attention is paid to
them in equity.

The case of Floyer v. Lavington {b) was one similar
to the present in its main features, for there, as well as
here, the party conveying a rent-charge was to have
It back in case he should re-pay the consideration,
with interest, at any time during his life-time. The heir
sought to redeem the rent-charge. The condition for
redemption was, as in this case before us, contained in
the same deed which transferred the rent-charge, and it
was insisted that it was a plain mo-tgage ; that the clause
restnctmg the redemption to the life of the mortgagor
was of no force, for that an estate once redeemable can
not be rendered irredeemable by any words or agree-
ment made at the same time.

There a very long time had elapsed before any effort
was made to redeem, much longer than in the case before
us, and there were several other circumstances which
were peculiar to the case. The Lord Chancellor would
not allow redemption, saying that several circumstances

_

(o) 2 Ventris, 364.
(6) 1 P. WnjB. 268.
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tugeiner were strong enough to prevail over it- „n^ i,.
•""*«

.
®°

i°
*^® P^'esent case, if this had been a mart..

the interest half-Toarlv «,.,.. . 7 '
""" •" PV

i.d lent the moZtl'Zl, l^'
""^ '"• »'"'' 'f^"""""

without the chance ^f h nefitelthe; T^^T'''Fobable ri.e in value, as the ocum^ .t^ii't'Zd

ing thatif neither Fanmry nor his exem,tnr« ci,..,ujeea. euo land till a year had elapsed afte'r' the dealhof ranever,, then the land should be absolutelyL
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Properly speaking, there was no debt or Jpan i? th?
case. Vanevcry did not become a debtor to Stanto^
by the transaction

; but had merely an option reseryed
to him which he did not exercise. '

'' ''''-^

We should lay little stress, I think, upon the eject-
ment, because Peter Vanevery was then a prisoner in
close custody, and may have heard nothing of the suit
before judgment, though, if it be true, as the witnesses
state, that he was imprisoned under sentence' for a long
term, the probability is that his attainder was for some
felony, which may have induced a forfeiture. But at
any rate he regained his liberty, while the lot was yet
unimproved; and a considerable time after the estato
had become absolute at law, fie was told that he might
stall have back the land, if he would re-pay the money
with interest, which Stanton had given for 'it! ije
refused this, not asking for the indulgence of further

jndgaent. time, but upon the consideration that the land was not
worth as much as he would have to pay. That surely
looking at the nature of the transaction, well warranted
iitanton in looking upon the property as absolutely liis.
and dealing with it eight or nine years afterwards as i^
he were the owner, by selling it to ^ bonkfide m^ohf^^
for value. I should have hesitated to allow P^ernv^
every himself to come so many years a^terwa^ds to
redeem against Stanton, if he had gone in tie mean-'
time into possession of the land, and made'large improve-"
ments. And the claim for redemption' comes un& ^no
more favourable circumstances, when it is advanced ij
the heir of a person who took a conveyance Tp^ei-
Vanevery's right, which he seemed always to have Vent
secret, though he lived several years afterwards, and'
when there is much reason to doubt rrom^h;'evlde^qe
whether he gave any consideration whatever for' what

^^°^Dfef°®^*^^^^®*l"^'^7 of redemption;'
'

'

'^

.
-^^

j*. ^f® * ^^^'''' n^'^7^ 0? redemption^ it would no^
s^griuj how eas^; the torms were on wiucli he'obtained
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it
;
but in such a case an th;o ,•- *u

JKiJn-i if, broihTin 1

"""""''* -^i William -rv^
.ome «igh,, I thtk 1; „ ' " ',"r»««" to which "^

kw long be«.Kla T? ""i'.T" "f" "' •"> it

&*« heir, oUiffing „„5,7f 'If^^ytoJfciEiV
Mture, made hv i'.L ll

""gnment of such .

»- J>t to 0,5 it SrtS'orr ' "'"^ "
renounced Ae privilege of re-pu^ch;!;.' " '""• ''^

^. ,»d to 2 ^(a^.Llt^^Xtm "' ''' '' ""'^

On the whole it seems to me that th^ t a '^'^m^.
t.ken by the defendant Smln stct ,!it "•!, T*nor understood to be so b«,».„ T '""""'y f" « debt;

th« he consented to take .171". f^.'''""^'''^-
>»'

fron. the debt, thoughttt' it h^dffZ7Hwas not nearly worth fhorv,^ i. ,

''^ ^'^'s the land

=^ouldlookuplnr.:t" ZXXtfoM™

»fSfj.:^:erceXr.r^ «- » "-^«
Mu. the money, he afford ZtZZi:^^^ "'''
tumty to resume his position as owner ?f b!Tma.- to do so a. any time whiie he" 'd,'L/. t«d

(e) 4 Milne & Craig, I79.

(4) 1 Tern. 191.

(<0 6 Milne & Craig, 808.
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1868. his representatives a year after his death to make the

"^^^ same option if they thought it would bo nny advantage

M.Kini.r.
*° t^® estate.

After the option to take back the land was not only

not used, but was positively declined, long after the last

day limited, my opinion is, that it would scarcely have

been right to allow redemption, evt n if Stanton had con-

tinued to hold the land in an unimproved state ; but

when it cannot be done without disturbing a purchaser

for full value, who has made large improvements, and who
did not acqiure the land till many years after the heir had
refused to take it back, I think it should certainly not

be allowed in view of that provision in the statute 7 Wm.
IV., ch. 2, whicli gives us so large a discretion. It is

true that the dei.r;;,' would give to the defendant Christie

the value of ir; i?uj!' ovements, but that would not com-

pensate him for bewiij turned off the place on which he

Jndgnwiit. has lived for many years, and for which he gave more
than .£400.

I think the decree should be reversed, and the bill

dismissed with costs.
*

landn in Ttoi
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afterwards, to wit, on the 10th of April, 1854, doe
ndtice was given by the assessors to the defendant, accord.
h)g to the statute in that behalf, and that the valaatioh

had not bieen appealed from or.varied.

The declaration then set out the amount of rates to
be collected for the year 1854, and the authority under
which they were imposed, stating that the defendant's
proportion of the amount to be levied as computed upon
the assessor's roll, and set down on the collector's roll,

came in all to £138 16s. Id., being for the municipal
purposes of the village of Berlin, and of the county of
Waterloo, and for the Provincial Lunatic Asylum, in the
proportions respectively set forth in the declaration i

"That on the 10th of December, 1854, tlie collector
of taxes for Berlin gave notice to the defendant, who
then was, and still is resident without the limits of the

sutot&Mit village of Berlin, of the said several rates so directed to
be levied out of and in respect of his lands in the said
lallage, and demanded payment from the defendant of
the same according to the provisions of the statute. Yet
defendant hath not paid, &c."

Th6 declaration further averred that there were no
goods on the said lande of defendant, or any of them,
whereby the collector could have made by distress the'

amount of the said rates.

" That the said rates, nor any of them, were not paid
to the plaintiffs, or to the treasurer of the county of
Waterloo, but the same remained unpaid, by reason
whereof an'action hath accrued to the plaintiffs, (the
Municipality of Berlin,) to recover the B&tae from tha
defendant, &c."

Common counts were added for interest, ahd upon an
account RfAfAfl. Jiidrfmenf hw niJ -Ji-a-« TVj_ug^j.6.!B uj 7i?r iSvit. Juamages were
assessed, and the defendant afterwards ffibved in the
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Common Pleas to arrest the iudffmpnf t j

i.H.nd desired ^'beleZdfwL '""''' ""''

•PP^U^r"'
**• "•' '"" ''' '"^•"-' «• 0., f.. the

F ' n

i

The statute 16 Victoria, ch. 182 ^secs 7 « o^ n

name of the defendant is found en3 , . *^^

ter;e:if "-'-'«-4;=r."

«r/fr:Lf:;:de::ir';jt'"'

-fwn ar.:rrr:dr:;tra,rr
judg„.«ee» go bydef..H.d.iu thel!:V!n™f

VOL. I.

Ai^omtnt.
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1866. by the declaration. As to the effect of nil dicitf

Taylor on Ev., 2nd ed., pp. 90 and 660, was referred to,

Mr. Adam Wilson^ Q. C, for the respondent.

Non-residents are not liable to be assessed, unlesa

they expressly request their names to be inserted in the

roll ; here no such request is alleged by the declaration,

and cannot be viewed as admitted by nil dicit.

Irgoment.

There are three classes of cases liable to be assessed

;

in one, the name of the owner appears ; in another, the

name of the occupier ; and in the third, the names of

both are inserted in the roU^ and the 8th section pro-

vides for another class. By the act the lands are made
primarily liable. The owner of land having notice that

his name is on the roll, is of no consequence, such notice

cannot in any view be treated as an authority to place

the name there. The Assessor's Act in placing the

name on the list was illegal throughout, and notice to

the owner of such illegal act having been performed,

cannot render it binding on the owner.

The seventh section will not bear a strict oonstruction,

the words, "if resident or known," are clearly errone-

ous, " or " should be read " and," and this is shewn
more clearly to be the proper reading of this clause by
the following—the 8th section—which explains the

meaning of the seventh.

He referred amongst other authorities to Be CHaitan

Land Tax, (a) Governor of Poor of Bristol v. TTaiV, {b)

Stevens v. Uvans, {c) Underhill v. Ullicombe, (d) Robin-

son V. James, (e)

Mr. Connor, Q. C, in reply.

(a) 4 M. & W. 570.

(c) 2 Burr. 1167,

(<) 6 Jar. 714.

(4) 1 A. & E, 264.
{d) 1 MoL. & Y. 450.
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VIC., ch. 182, must govern us in determining this ques-tion. I have examined its provisions ,n,T „ ,

tatato repealed, viz., 13 & 14 Vie ^i, fi7 .

otrt'"'.'""'
'°»» ««>' ^'' 'Wn :::quefltion by such a Comparison.

PlelsThrt^rer.'""''"^^'*'^^^^"^' '^f Commonl-leas that the first count does not state a legal .roundof action, and that a venire de nova therefore must beawarded
;
.nough, as it is evident that nothing" inte ded

stated m the first count, there would bo no object inii^curnng the expense of going to another trial.
"^

It is probable that the inaccurate language of the 7th

parvicie or may have led to the idea that iht a^c

b.m by „.me, although he was no„.reside„t .„d did „„re,„,r, ,„ be assessed on the roll, for the words of "heclause .re that all land, to whosoever holonJL shalbe assessed m the township, yiUage, &o., in which he!U,maagain.t the owner tUreofifLo« J^r»ii2
«s s'sZtVh'^fb'"""?'

"/"°^"'---XntMsessmeat ahall be made within such township, village

»sror j:Lt*° "" f
"'

'' '"^ °™« "= *"«» hassessor might assess him on his roll by name for hisandswuhnthe manicipality, whether he himseirwasre .dent within it o.- not. But the whole frame of Thea«, and especially the 8th clause, shews that not to h vobeen the intention. In ,he corresponding clause of lb!former act .f 1851, which thia new statui repeals thelanguage was so plain in tUs respect as not to Idmit ofdoubt, for that ran thus : .' that all lands shall bJl" selm the township, village, &c., in which they lie, anZainat
the .™er thereof, ifknown, and ifhe resides orhas?l"ga
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1856. domicile within such township, &c.,but if the owner be not

so resident, or bo unknown, and the land be occupied, it

shall be assessed in the name of and against the occupant."

There the meaning was plain enough ; that before

the assessor could assess the owner by name for his lands

he must know that he redidos within the municipality.

In ordinary cases the change made in the language in

the now act might be taken to indicate a change of

intention in the legislature, but it is quite evident that

in this instance that is not the case ; and that the legis-

lature no more meant by this act than by the other to

provide that non-residents should be assessed for land in

their own names on the roll, except where they thera-

Belves desired to be so assessed, which is the only change

made in this respect by the late act.

If we take the 7th and 8th clauses of the new act

together, we can see plainly that what the legislature

Judgment, meant was to make it the duty of the assessor to assess

all lands in the name of the owner, where such owner
resided within the municipality, and was known by the

assessor to be so resident, or when by diligent enquiry

the assessoi* shall be able to discover that he is so

resident. But the being in fact resident within the

municipality, or having a legal domicile or place of

business there, is made an indispensible condition to. the

proprietor being assessed for the land upon the roll in

his own name, unless indeed being resident out of the

township, village, &c., he shall have signified to the

assessor that he owns such land, and desires to be
assessed therefor.

The 8th clause of the new act, 16 Vic, ch. 182, is

clear on that point, and is sufficient to correct any
misapprehension that might have been otherwise pro-

duced by the inaccurate language of the 7th clause.

And all the subsequent provisions in the act which have
any bearing upon the question are consistent with the

obvious constuction of the eighth clause, and inconsistent
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With the otkcr conslruotion wliioh might very MlmM, l,- .a™g.ve„ at first sight to tho 7.h ,uj. Then a th i/ >^•ration hore shews, that tho defendant was a io„ 1 ? .'^
...d owner, and does net aver that he hTavowed h itlf "^tobe the owner, and had desired the assessorTasscLh 1for It, upon what ground or prinoinle is it tZtl

withstanding, be taken for the pTrpo e onhi!° 7'
""'•

for Berin, and thns made personally . debtor to th.™„,c,pahty for the amountof the rate! instead of hvn't charged s.mply against his land, as direoted to be d^^fn ho ease of other non-reside^ts ? Id„not,hn\that ho ean be held to have aeqniesoed in what wlTbeeanse he did net ohjeot beforl the coulf revron I";

IhaTkM //f°"{'°'''
'"'» "-"korised act oftnat kind. And when the statute provides ^a^ »I,«t .r.

t ihin v"/r '"^"^ '^'''' b/the ecu? ; 1^^^It ha
1 b,„d all parties concerned, notwithstandingTny

def ct or error committed in, or with regard to such rolf
""^^

that cannot, I think, be taken to mean that it shall bebxnd.ng on a party whose name there was neve any Laauthontyfor introducing upon the roll at all becausethe^the^^^^^^
•

Besides, if the giving notice to the defendant that hehad been assessed on the roll for those lands when bylaw he could not be, except at his own desire, would makea difference ,n the case, it would be nece sary th^ ilshould appear in the record, which it does not, tClhnotice was given in time to enable the defendant toappeal within the limited number of days. I am fopmion, however, that the forbearing to appeal wildin such a case make no difference • for th. n. Z
knowin., fj,of »,« ij

"*"^^®°ce, tor the non-resident,knowing that he could not legally be assessed by nameon the assessment roll of Berlin without his own reciZ"
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might safely, I think, omit to take any notice of such
an illegal and void proceeding. He might, in any such
case, be at so great a distance from the municipality that
he could not in time, with any convenience, attend to

watch the different steps in the illegal assessment, and
the legislature clearly intended that, with regard to non-
residents, who have not desired to be assessed on the
roll where their lands lie, a wholly distinct proceeding
shall be adopted.

We need not consider here whether the want of an
averment that the defendant had desired to be assessed
on the roll could be cured by verdict, because this was
an assessment of damages on a judgment, by nil dtcit,

and unless the count would be suflScient on general
demurrer, it must fail.

The declaration states that the defendant, being resident
Judgment, without the limits of the municipality, " was rated as a

non-resident," which is plainly contrary to the statute,

the direction being, that in such a case, the land should
be charged, and not that the owner should be assessed
on the roll ; but then it has been contended that upon
the principle that in public matters of this kind, omnia
presumuntur rite ease acta, it will be assumed that that
occurred which would make it legal, namely, the request
of the party to be so assessed. If, however, that pre-
sumption might be entertained so as to dispense with
proof in the first instance of the averment, in case it had
been made, yet that would not establish that the aver-
ment itself could be dispensed with.

The desire of the non-resident to be assessed in the
municipality, lies at the foundation of the debt against
him personally, and is as necessary to support the
assessment, as a judgment is to support an execution.

t observe that Mr. Justice Richards, in his judgment
below, did not take the same view of this point, but he
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waa strongly against the sufliciencv of th. a ^ .

upon other grounds, in which a7clLposed to

"*''"
^
'"^

Imustotservo, however, that thLh I 1 1°
"°°*'"^-

bound to confirm the judgment II h^ ^"^ ""' *'*

tomethatadifficultvmrv ^ ^ ? ^''°''' ^' Wears
unless some le^Slo nrf

"''
T^^^

'^' ^^'^ ^'^"^e,

it, for, as thS "at dr:Ln""
'' "'^'^ *° -«^

upon himself to enter a nnn' 5 ?' '" "'^^'^^^ ^^^^^^

and assess him for Id ".T '"'
'
°'''°^ °" ^^« ^°".

out any pretence for doiVsoT7> *^°"«^ ^'^l^-

Pality coL not, coLtrti;^ h^ttV^
^'^ ""'^^°'-

the return of such land toZT "^ '*"'^' *^*'^«"'t

latter would thus b ^UW ^^^^
*'''*^"^^''' '^^^ *he

enabling him to charge th!
* '""^'"^''^'^ required for

I do nofsee, atp3 how thT'"*
'^""^' ^^^ ^*»<^-

overcome; iut T ppV hen^ :^^

Buchcasesarisewouldnotwlr^^^ '•
"''^ '" ''^'

appears to me to be th! nl ^ ^'''"^ ^S*^»«t ^hat

anS especiaii;;:htt £;m:;!i t:
^"*"^^'

jug a proceeding which would be a^tnl ;rrK'' ^--»^
inconveniences and DernlPv;H-.o f ^^"^'^aed with the

I think the .ppe.1 m„st be di,„i«ed with cost,.

« the Tth .eetr:"C:;a6trri8o; •"'•«'•

rectlyprinted,andtheword"«r''i ^^'
,

^ " *'°'^-

the words «.i. 0.J^1/^CT'ttT°^^^^and construed as a disjunctiv'e, thenT; ml tjTwas known as the owner of these lands ^ ' ^'

I think, however, the words "all Un^a * l
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1866. legal domioilo or place of business, when the assessment
shall be made within such township, village, or ward,"
are not intended to represent alternatives, but that the
true construction is, "if known, and if resident," &c.
The distinction contemplated by the legislature seems to

be between occupied and unoccupied land, belonging to

resident or non-repident owners. If the owner be known
and resident, or being known, though non-resident, if he
have a legal domicile, or place of business, distinct from
his actual residence ; then whether he occupy the lands,

(which he may do without residing on them,) or if no
one occupy them, they are to be assessed in the name of
the owner. If the lands are occupied by a third party,
but owned by a person known and resident, or having
a legal domicile or place of business within the munici-
pality, they may be assessed in the name of the owner
or occupant. Unoccupied lands, not known to be owned
by any resident, or person having a legal domicile or

/udfinwit. place of residence, or whose residence, or legal domicile
or place of business within the municipality cannot be
ascertained by the assessors, are to be denominated the
lands of non-residents, unless the owner, being resident
out of the municipality, shall have signified to the
assessor that he is owner, and desires to be assessed
therefor, (a) As to this section, the construction is not
open to the doubt to which the language of the 7th section
may give rise. It clearly provides that unoccupied
lands must be assessed as the lands of ron-residents,
unless—1, known to be owned by a party resident, or
having a legal domicile or place of business within the
municipality

; or—2, if the residence, domicile, or place
of business of the owner (though he be known) is not to
be found within the municipality by the assessor on
diligent enquiry; or—3, if the owner, being a non-
resident, signifies to the assessor that he is owner, and
desires to be assessed therefor.

(a) Sec. 8.
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personal property in hia poasoBsion, such possession
being primd facie proof of ownership. The fact that
ho has possession as trustee, guardian, executor, or
administrator, does not affect his liability to be assessed.
The language of the 17th section confirms this view as to
residents; it calls them "taxable parties," requiring
their names to bo on the rolls ; as to non-residents, it

uses the term "freeholders," who have required their
names, and the lands owned by them, to be entered on
the roll. The proviso prohibiting such non-residents
from voting at a municipal election, also uses the term
"freeholder." The proviso to the 69th section is not
inconsistent with this observation. I think all the
sections of the act, from sec. 48 to sec. 75, inclusive,
relate solely to taxes upon lands. The language of the
60th section, it is true, is more general. It enacts, that
from the time that the collector's roll has been returned
to the treasurer of his (the collector's) municipality,

Jvagmmt "° "°''® money shall be received on account of the
arrears then due by any officer of such municipality

j
but the collection of such arrears shall belong to the
county treasurer alone, and he shall receive payment of
of any such arrears, and of all the taxes on lands of non-
residents, an account of which is to be transmitted to
him. The terms "such arrears," and "any $uch
arrears," are large enough to include rates on personal
as well as on real property. But every word that fol-
lows afterwards—the proceedings directed to be taken,
the ten per cent, interest to be added annually to the
arrears, the time after the expiration whereof the treas-
urer's warrant for selling lands is to issue—appear to
me to be confined to arrears for taxes upon land, and to
provide the mode by which payment of them is to be
enforced, after the collector has failed to get them.

But as to arrears of taxes on personal property, the
remedy is given to the proper municipality by the 45th
section. It would be difficult, otherwise, for the muni-
cipality to recover the arrears as a debt. The right to
sue does not accrue to the municipaUty, untU the coUector
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IBefore the Eon. Sir J. B. Rohimon, Bart., Chief
JVMtiae ; the Eon. W. E. Draper^a. B., 0. J., 0. P.; the
Sir J. B. Macaulay ; the Eon. Mr. Justice Bums ; the

Eon. Vioe-Chancellor Spragge ; the Eon. Mr. Justice

Miehards, and the Eon. Mr. Justice Hagarty.'\

£0w AN Appeal fEOM the Court of Chamobbt.]

ToppiNa V. Joseph.

EquitahU aiiett—Judgment creditor— Principal andtwety.

H. obtained from his debtor an assiffnment of his books of account
notes, bills, and other evidences of debt, by way of security against
the consequence of his becoming a party to notes for the accommoda-
tion of the debtor ; and also a conveyance of real estate from the
father of the debtor for the same purpose. Having been compelled
to pay a large sum of money by reason of his being a party to such
notes, H. recovered judgment against the debtor, and sued out
execution thereon, which was the first placed in the hands of the
BherifiF, against the debtor, and the eflfects of the debtor were after-
wards sold under this and other executions subsequently placed in
the hands of the sheriff, upon which sale sufficient was realised to
pay the execution of H., and leave a balance in the hands of the
sheriff, and II.'s claim was accordin.^ly paid, and the books of
account and other securities held by him were delivered up to the
debtor, after notice from J., a later judgment creditor, not to part
with them

;
and the father's land was re-conveyed to him. The

execution creditor who gave the notice, claimed in consequence
priority over intermediate execution creditors, and also a right to
compel H. to make good the amount of his claim in consequence of
having parted with the securities. Upon appeal from the Court of
Chancery, Held, 1st, affirming the decree of the court below,
that a subsequent execution creditor had not any equity to
compel the first creditor to recover payment of his claim
out of the property held by him in security, so as to leave
the goods of the debtor to satisfy the subsequent executions; nor
had he any right to call upon H. to assign the lands conveyed tomm by the debtor's father ; nor was II. personally liable to the
subsequent execution creditors.

Held, 2ndly, reversing the decision of the court below, r Esten and
SPRAaoB, y. CC. dissenting,] that the securities in the hands of H,
being, at that time, not seizable under common law process, no 'ight
Tested m H. to transfer them to him, nor was he bound to make
good to J. any loss sustained by him by reason of his refusal to deliver
the securities to J., but that such securities being in the nature
of equitable assets, they should be distributed amongst all the credi-
tors />ari /i-7mm. And per Sir J. B. RoniNsoN, Bart., C. J., that this
was not a case to which the principle of marshalling the assets ap-
plied, and that H. had a perfect right to restore the securities to the
debtor.

After the determination of the case by the court
below, as reported in 5 Grant, page 636, Topping
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r ^^ti TJ^'J^ ^ '^' '^'''''''' °ffi«^- The plain.l»ff ou the 9th of April, 1857, filed his amended wS

.Tt^tT;:'^'^" '''''-' of a co;S, andoj consent of counsel a statement to this effect .«pnnted .nd used on the argument of the appei

aJ'T *!;''«'*«» pronounced in the court below thodefendant Topping appealed, contending tha th apprfUnl and respondent being equally merilorions creS„olMoyan, and the goods on which the respective write ^f

B^ntZT. ^'^rf'"^"* *^M. fa. of Jo^epT^

ZT ^^°'^' '^ **^° ^^«"ff' created no lien onthecW z. action and personal securities ofV^'

,

and there was no equitable reason under all thelS'ances to prevent Toppin, from taking an as irnmen;of the cW ^ „,,,.,^ i„ tj^^ manner he adopfed forvaluable consideration, and to secure his own debt •

possession of the books and papers of 3Iorffan, and hadwatered mto and performed a material part of he onerons undertaking on which the assignmLt under 'fa '^he ca.^ ,,, ,,, ,,, «,^„^^ has shown

t

ZZ^T.'T' "'^•^^ ^" *'^° circumstances, lo beallored to displace the equity of the appellant •
th^t a!

pit* r;src.:i'^^^^^^

razTz^ra^-ds't^r^
«* assignment was cntrar, to fair dealing and g "f«««»«co; and ho thereby disentitled himself to anyprefer.no. or priority over the appeUa„,, if oth^S

its
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he had been entitled thereto ; that such disclaimer could
extend only to Joseph's own interest in the debt due
himself and Brown ^omi\j as co-partners, (all the debts
due by the partnership having been paid off,) yet the
^cree extended the disclaimer and its consequences to
^row»'« share also; that 5roww did not mean to lose
his position in the assignment of the 7th of April, except
by transmuting the same into that which he had acquired
in the assignment of the 23rd of May, in the pleadings
mentioned; and ihtii Brown was estopped by his own
conduct and deed, so far as regards his own share of the
debt due to Joseph ^ Brown, from seeking that share

!fo*r^ff°°®'''"^°°^^'®^' ^t^ the assignment of the
23rd of May.

For the respondent, it was insisted that the case made
by the bill, and supported by the evidence in the cause.
18 clearly one in which the equitable doctrine of
marshallmg securities" applies ; that the appellant

received the securities, in the pleadings mentioned, with
full notice and knowledge of the equitable lien and claim
of the respondent thereto; that the alleged concurrence
of the defendant Charles Brown was procured by the
appellant with the intention of defeating the rights of
the respondent

;
and the appellant and the said CharlesBrown fraudulently colluded together with that object

:

onw -.1
u'PP'"*"* '''''''^ *^« «*^^ securities no

but^wTti rl "Tf '"•! ^°°^^^^S« ^« ^«^°r« "mentioned,

Mr. McDonald, for the appellant.

Mr. A, Crooks, for the respondent.

V. Belcher, jc) ^eon v. Seagrim, (d) Bigney y.

f;

a) 4Jur. N. 8.1122.
c) 8 Dr. & War. 178.

(*) 1 Y. & C. C. C. 401W 20 Bear. 614.
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counsel. ^
^ ""'^^ °*^''' *"»««« referred to by

'

Sir J. B. Robinson, Bart r t m. , .

indebted to the defendZ H^!, . '
'"'* ''»'"«°«

tho defendant,S * fr''""'?"'''^'"'"': '»

defendant T^^i^X'^in fl7oo'.".„tr f!"!,
'°

.7;5^r
""-^ '-"4p£ ct:raf:r

n^ent or execution, and abo^Ther-^^ ''"I
°^ J^^S"

executions at the suit of 11 .
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into the sheriff'sUd he toorfrr
t"' "'""^ '^«'

On 80th March. 18.'i'> « ^ ^ • ,

•gainst Mor,JX'^:,f-/:^^
atiff"'t ^'Tfirst writ. ® ®^®"°» ''>eing the

On 2nd Aprn, a /?./«. came to the sheriff at th. ««v

Topping. ^* ^Ji'ja. at the smt of

-rdrit7rd:'i^rarri

:t
>) 5 Gr, 496.
[e) 8 Atk. 862. (*) 6 Jup. N. S. 2f.6.
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18S&. >foirM accept approved notes from the purohasew, paj-
''^^ able at 3, 6, 9, 12, and 15 months.

Jmph.
One Bacon bought on these terms, but failing to

carry out his purchase, the sherifF, at a subsequent sale,

disposed of the goods to VanBroeklin, who became the
highest bidder, and gave his notes for the price.

Beaton accepted some of these notes, in full discharge
of his debt; and having no longer any demand against
Morgan, he gave back to him all his books and securities

for debts that had been assigned to him, and conveyed
back to Morgan's father some land upon which he, the
father, had given security to Heaton, on behalf of his

son. )

On 19th May, 1855, two days before the sheriff's sale
of Morgan't goods, the attorney of Joseph ^ Brown

iiiiigmeiit ^ote to Beaton, stating that he {Beaton) held both an
assignment of Morgan's book debts, notes, and other
securities, and also an execution against his goods, and
as, by resorting to the proceeds of the sheriff's sale
under hiaji.fa. for the payment of his debt, he would
prejudice the interests of Joseph ^ Brown, who had
only the proceeds of such sheriff's sale to look to, being
plaintiffs under a subsequent execution against Morgan
they, Joseph ^ Brown, claimed to have the securities

and book debts that had been assigned to Beaton, and
the proceeds of the sheriff's sale marshalled for their
benefit, and they stated that they gave him this notice
of their rights, meaning to hold him responsible.

On 22nd May, 1855, after the sheriff's sale, the attor-

ney of Jo«epA ^ Brown wrote again to Beaton, adverting
to their former letters, and requesting to bo informed
whether he intended to resort to the proceeds of the
sheriff's sale, which had already taken place, for the
satisfaction of his debt, for that, in that case, thoy would
claim an assignment of all his other securities for the
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righ To Stand
'^"^ "°"^' ^"^'^^ "P- tb'eir ^ngnt to stand in his place as to the other securities andwould take steps to enforce that right.

'

to ?ht/wf^'^ ^"''' '^ '^' '''' ^'' «*^t«d ^« an answerto this letter, written 23rd Mav isr,r , tTt

Foodf ^ Tn«l 4. ^L '^' ^^"^^' ^y Messrs.

^r.e.n, which answer is set out at length in the bilf.
^

^gnment to Jo,.;,;.^5.o..n,whowere then still partnersm business and to the defendant Topping, of all hsstock-in-trade and other goods, and of all hfsbookde ts

l«th April 1855, because Joseph declined to acceptand act under It And on 21st and 22nd May, 1855after ^.a on had received the letters written o himby Josephs attorney, asserting his right to hav^

ritie Tnhf/f
""-^""^' ^ "^^^^'^^"-^ «^ -- '—

sT J M ?"'' '"^ '"itnediately after the sheriff's

received satisfaction of his debt in full, ffeaton wag
required by Morgan to give back to him' the account

mat';r». '^.^""*'
V^'^h' "P°« the assignment beingmade to him m March previous, had been put into hishands by Morgan. Heaton then advised with his attor-

°v 11^ uT^^* *° ^'' ^" «°"««q"ence of the notices
which he had received from Joseph's attorney of the
course which he would hold himself entitled to pursue'and being advised that he could not withhold from'Morgan the securities which had been delivered to him
since the debt which they were to secure had been satis!
fied, he restored them to Morgan; and on the 23rd of
S^^J, Morgan executed an assignment of them to
Tppvtng and^rot^n, omitting Joseph, because Joseph
had refused, he admits, to be a party to such an assign-

Joseph alleges that this assignment to Topping ^

m

VOL. IX.
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J85ft^ Brown was made without his privity, and that he sus-

Ttopping
Pjcts a fraudulent collusion to his prejudice, between

Joliph.
Topping and Brown, who went into partnership together
immediately upon Brown ceasing to be a partner with
Joseph, that is, on 30th May, 1855.

Brown had no individual demand l^ -at Morgan •

his only pretence, therefore, for accepting the assign'
ment to Topping and himself, could be the debt due to
Joseph ^. Brotvn; but Joseph, nevertheless, contends
that /«« interest ought not to be in any way prejudiced
\>j that act of Brown not done in the name of the firm
nor in privity with JoBeph-\ih partner at the time, nor!
as he asserts, in good faith for protecting the interests of
the firm, and he reverts, therefore, to what he considers
to be his equitable rights, of which he had, through his
solicitor, given notice to Heaton, before the sherifi-s
Bale, and m order to enforce them he filed this bill

Judpnent. praying that so far as he and Brown mny be prejudiced'
in recovering the amount of their de'.t from the proceeds
of the sale by the sheriff, in consequence of Beaton hav-
ing resorted to that fund for the payment of Morgan's
debt to him, the defendant, Heuion, may be declared to

r \ T^\f *^' '''""*^"' ^^'^^ ^"^d been put into his
hands by Morgan, for securing the same debt; that
Joseph ^ Brown may be substituted in the place of
Beaton, as holder of such securities ; and that the samemay be assigned accordingly; and that if B[eaton shall
have parted with them or impaired them, after the notice
he had oi Joseph ^ Brown's equitable rights, he may
be decreed to make good any loss which Joseph ^ Brownhave sustained thereby.

The facts of this case are more fully stated in the
eviaence; but I have not thought it necessary to go intothem more particularly than I have done, for, besides
hefactthatif ^o*e^A has suffered any 'disadvantage
from not standing in the place of ffeaton, as holder of
these securities, debts, &c., which Morgan had assigned
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n>y»elfthatthe„rainriff'/„: ;
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1850. Lord Eldon, in Aldrich v. CoopeVy (a) states the

principle thus:—"It is the ordinary course in equity

that a person having twofunds shall not, by this election,

disappoint the party having only one fund, and eqtiity,

to satisfy both, will throw him who has two funds upon

that which can be affected by him only, to the intent that

the only fund to which the other has access may remain

clear to him."

It cannot, I think, be said here that there were two

fundSy in one of which the plaintiff, Joseph, had a par-

ticular interest, and in the other not, while Heaton had

an option to resort to either. Heaton had obtained a

judgment against Morgan, the common debtor of both,

and he had, besides, an assignment of all Morgan's debts

by bonds, notes or accounts, intended to afford him some

security, though, by no means an adequate one, as it

appears from the evidence for his large debt, in case any

, . ^ other creditor of Morgan should be found to have come
in witii an execution against Morgan, before Heaton

could take out his writ oifierifacias, and deliver it to

the sheriff.

If this were a case in which the plaintiff was endeavour-

ing to obtain the interference of a court of equity, to

restrain Heaton from making use of his judgment and
execution, until he had first exhausted his security under

the assignment, it cannot be contended for a moment
that the court would interfere for that purpose, for

Heaton, though he held the assignment in question, bad
the same common law right as every other judgment
creditor would have, to enforce the payment of his debt

by execution. If he had been required to wait till it

could bo ascertained how many of Morgan's debts he

could succeed in collecting, we can see plainly that his

judgment would have been of little use to him, for other

creditors of Morgan (and the plaintiff among the num-
ber) would have pressed forward with their executions^

(a) 8 Ves. 382.
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and he would soon have found himself in a much worse
BUnaUonthanifhe had taken no security. It is tr"e
that in this case there was no attempt to restrain Beaton
from enforcing his judgment, but the plaintiff claims itas an equitable consequence of ffeaton's having received
satisfaction by means of his execution, that he shall be
allowed to stand in Beaton's place, in regard to the
notes, debts, &c., which Beaton had held. The founda-
tion of such an equity is explained to be, that a man
having two securities ought not to exercise his option of
proceeding upon one or the other of them in such amanner as unfairly to injure another creditor. Whenhe does so, he is said to act capriciously and unjustly,
and to afford ground for the interference of a court of
equity in the manner applied for by this bill.

But can that principle be applied, as regards the
creditor of a debtor, which debtor has not, by any act of
his, created a double security? I think not. Upon thesame principle that the plaintiff should succeed in his

'"'^"*-

suit, it should follow that in all other cases, a mortgagee
who has taken a bond to accompany his mortgage; and
obtains judgment upon it, or upon his covenant containedm the mortgage, and compels payment of his debt bv
execution, should be obliged to assign his mortgage to
any creditor of the mortgagor that might ask for it, upon
the ground that he ought to have sold the estate under
the power m his mortgage, or should have brought
ejectment. ^

The other creditors of the mortgagor might urge what
is urged here, that by taking execution against the goods
of the mortgagor he had, so far, impaired the ability of
the mortgagor to pay his other creditors, and should
therefore, surrender his mortgage for their benefit. BuJ
It would certainly be a very inconvenient equity to be
introduced in such cases, for, hitherto, when a mortgagee
has been paid his debt, no obstacle has been inter-tgd
to his discharging the security, or re-conveyin' le
estate; though, if the plaintiff is right in what he" con
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tends for, I can see no reason why a third party, to

whom the mortgagor was indebted, should not, in any
such case, have as good a right to apply to be substituted

in tho place of the mortgagee, who has been paid his

debt; and yet, I have never known an attempt of that

kind made, and can find no trace of a suit founded upon
such a supposed equity.

I do not consider that it could, in the view of a court

of equity, have been thought at all reasonable that

Beaton should have been expected to forbear proceeding
on his judgment, until he had done his best to collect

all the debts due to Morgan from his customers. In
following up his judgment by an execution, he was only

doing what any other judgment creditor of Morgan had
a right to do ; he was not taking to himself any par-

ticular fund in which Joseph had a special interest, and
if there was nothing unreasonable in his having done

Judgment ^hat he did, then I do not see how such a consequence
should follow from it as would be made to follow by the

decree.

It is material, also, to consider that the assignment
made by Morgan for securing Beaton's debt was one of
a peculiar character. It was not like a bond of a third

party, or like a mortgage that is commonly given for

securing a debt. It vested in Beaton no tangible pro-

perty, real or personal; but only all Morgan's claims of
every kind against third parties, his customers and
others, with full power and discretion to use his name
in collecting the debts, and in compromising with his

debtors. Such a trust he might be willing to repose in

one man, and not in another, either for his own sake, or
for the sake of his debtors. It required diligence, per-

severance, discretion, and integrity, and good know-
ledge, and habits of business; and it would be strange,

I think, if the owner of such debts and securities should
be compelled to place such a confidence in any one of
his creditors who, under such circumstances, might
choose to ask for it. («)i
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.h..h.ve .akoo place laJ^ 1» o riTutrf^^P"t.es to thU suit, the decision has becomeala,,
'

ll
"^

no moment eiccpl », rcKards costs I ™ " """w »f

ibat I take a correct view of ,ll •
""'" '"' """'''

r.i«d in the case ncelo t I her" ''"t'°°
""™

Judg. incline to Ihrc^r^iitt™' °' "' "°''"

I have referred, however, to the case of n.
V. Taylor, (a) and to the ca e of i^aZv LlT'l
the observations .ado in the lattf'Ze^^ff ^^^^
mer have confirmed mo in the impression th!? T
.otbe a case for applying the f;rb e p „ 1?^marshalhng securities. It is material to cons dr thattbs .3 not hke AMrick v. Cooper, a case of marsha,!ing the assets of a deceased debtor, but is a fwhich the court was asked tc aonlv fh. • •

,

marshalling securities, thedebtr bet iHS^ 1
(as I have aheady stated) upon the s'am prcfp Z^'

^"^-"*-

which the object of this suit could bo obtaineTa t 'fthe judgment creditors of a mortgagor could ckim as a

which had been given to another creditor of the morTgagor, who had compelled payment of his debt, throulan execution, without resorting to the special secudfy
held by him. I think I am safe in saying that in Vk
Whole period since the establishment'of'iu^Court

'

Chancery, no instance has occurred of such an equitvbeing enforced nor have I ever heard of an attempt
advance a similar claim on the part of any general
creditor of a mortgagor, though it need hardly beITd •

that cases have been constantly occurring in which therewere the same grounds for such a suit, as in the pr se"case, and m which it would have been manifestlyfor theadvantage of a creditor to avail himself of the rem^d^
ifitwereopentohim. ^havejound no trace, eithei,'
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1650. of h «ul( «it«tainc'(l in England under '>'*milar olrcam-

Btances. Thi has made mo entertain grout doubts as to

tho right ; though, in discussing casos of a different kind,

there haa been language used hy text-writers which majr

geem to rocogniso it.

Then there ia the further objection which I have

noticed, that what tho plaintiff in this suit wag applying

for, was not simply to have a security assigned to him

that ;vas of an ordinary character, such aa a mortgage

of lands, or of battels, but a transfer of chosea in

action, undefined in amount, which contained power to

sue for, and collect all the book debts, &c., in tho name
of tho person making the assignment; tho effect of which

would be to clothe this plaintiff with a trust of a special

character, which, for various reasons, he might have

been little qualified to execute, and which, therefore, he

would never have been entrusted to execute by the

parties having an interest in the matter, that is, by

Morgan, or by his creditors generally.

It may, it is true, be said that by executing tho deed

Judgment, of 7th April, 1855, Morgan had shewn that he did not

look upon Joseph as a person whom he would hesitate

to enti :3t with power to collect all his debts, &c., since

he had actually made him a trustee for that purpose

by that deed. But the fact that he did make that

assignment to Joseph and others, and that Joseph wholly

rejected it, and declined to act under it, opens the way to

another objection to the plaintiff's suit, which has been

urged, an J I think not unreasonably, for it can hardly

• be admitte." mat Joseph was entitled thus to play fast

and loose at k >^.',nf- f^tion, and, after rejecting the assign-

ment which A/i\^ m hu i executed, to insist afterwards

upon Seatoii's m •« mif: ^n assign 't at of the debts to him,

or to claim to liuld iau responsible for any loss which he

(Joseph) had suffered from the books and securities

having been returned by Heaton to Morgan, after the

debt had been satisfied, for which he had held them as

security.

V.
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bill l-TT '
"''"'" "^P^'''^' '•'« «o«t8, and so the

"^"^
bill, as to loj^ptuff, « uismissoci without costs

D«AP!^R, C. J.—ffeaton was, as appears to mo a r.r«d.to. ..„g , jouble fund to look to'L ;a^Ct!^

When he endorsed for Morgan^s accommodation ho

There can bo no doubt that Ifeaton had a richt toobtain sat sfact on either flirn., i i- . ^ *°

fhA o«-
*"-•»" o»ner through hia cxocut on, or under

30S

tJete'lr'''"^
"' '' ""' " »'" °f "-shilling, but

disappoint another;" and further fU. r

JKii-joB, by bi9 own act, g«vo Bmton leoourso »»«!„«
oert.,n part, of hi, pergonal estate, wbich a, ox ITa
nght to all logal remedies to recover hi, debt H„

Ma.M85, and th^ ^
shall noUj his election to make use of the execution to

VOL. I.

JuJgaent.
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I860, obtain eatisfaction, disappoint other creditors, tvho have

^^^^^^^ only tho personal estate which may be taken in ezecu-

^ ^ tion to look to. Such creditors, it is true, have no claims

in law, over the effects assigned to Heaton ; but if they

be deprived of the single fund to which they could have

recourse by Heaton'a act, then they are, as I understand

the cases, entitled to stand in ffeaton'a place as to the

fund specially created and set apart for Heaton'^ satis-

faction.

This I take to be the general principle, and the ques-

tion is, whether the plaintiff is entitled to the relief he

asks for, especially under the particular circumstances.

I cannot understand the plaintiff 's conduct. He
appears to have acquiesced in and approved of the

arrangement of the 7th of April, 1865, by which, subject

of course to the prior satisfaction of Seaton, Batr>on^

jndgMnt. and VanBrocklin'a executions, any balance of the debt

due by Morgan would have been paid out of the effects

assigned. It appears that the object of the parties to

this arrangement was, that the goods seized in execution

should, instead of being sold in the usual manner for

cash, be sold on a credit, satisfactory endorsed notes

extending over a long period being taken as payment.
A sale was made on this understanding, for HeatoUy
Bataon, and VanBrooklin agreed to take such notes for

their claims, and the goods of Morgan were sold to one
Bacon at 13s. 9d. in the pound of their invoiced value.

But the plaintiff, who it is sworn had agreed to endorse

the notes for certainly one-third of the amount, and
according to Bacon'a recollection, for the whole, refused

to endorse at all ; and other parties were offered as endor-

sers, whose names were not satisfactory. Brown swears
positively that before he wrote the letter of tho 18th of

April, 1855, plaintiff had repudiated the agreement.
The date of the first sale, i. e., that at which Bacon
purchased, does not appear ; but the second was on the

21st of May, and the goods were then sold at 123. in
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.he 22„d of March, 1855, the ,.a.e of affairs ^Za" rl

ll^- -r?^
'," "'''"?™»"' »f the 7th of April fo.lo*«g. The plaintiff thereby acquiesced inX/l

obta.„,„g satisfaction out of the goo* seized inZj.^honm order to release his claim upon .ho debrard
"^

effect a.s,gned, and .0 take the assignment of .he mof April from Morgan, not from JTeatm, as his claimwould ho extmguished in the manner proposed Aft™
.h,s I do no. perceive what equity he can have to daim

plaintiff, or how he can give himself such a righ byfaiUng to fulfil the latter arrangement.
^

del fc •

"= "\rW""'!™ hare converted the

mg .he chat.els .aken under his execution, and that .he»oment .he sale by .he sheriff produced ;n,ugh t p^him, he was bound to return to Morgan what the latter
•

had assigned to him.

However this might be, I think enough appears to

the bJl should be dismissed wi.h costo. •

807
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1859. EsTEN, V. C.—There is no ground for the argument

*'~"v—' that Heaton was bound to resort to his execution in the

"v^"* first instance. Mr. Wood's evidence and letter are

equivocal, but the assignment settles the question.

Upon the other point I am not prepared to concur in

a variation of the decree. Much, perhaps, may be

urged on both sides. These securities are not assets in

the strict sense of that term ; but the securities could

not be reached at law by legal process, nor in equity on

the principle of equitable execution, not being liable to

debts at all in the life-time of the debtor, and so far they

resemble equitable assets ; and it would not be unjust to

apply the doctrine of equitable assets to them. On the

other hand it seems reasonable to give the creditors the

same remedies against them as they would have had

against the goods, and at all events it is very unjust to

Joseph to raise the question for the first time on

Judgment, appeal, sincc he cannot have the benefit of it : the prior

creditors having been paid in full, and at any rate it

ought not to vary the decree as to costs, since Joseph

would have willingly taken such a decree ; and a suit

was necessary to enable him to obtain any relief, the

defendants resisting all relief. I think the decree should

be affirmed.

Burns, J.—The respondent's case is not rested upon

the proposition of a contract between the creditors of

Morgan and Morgan himself, which entitles them or any

individual creditor to claim the right of standing in the

place of Heaton with respect to the securities which

Morgan had assigned as collateral security for Heaton'

s

endorsations for him ; but the respondent's claim to an

equity in his favour rests upon the broad doctrine that

where one creditor has a charge or lien upon two funds,

or two sets of security for the same debt, to either of

which he may resort, a court of equity, though in a casa

like the present, where it neither can nor will compel

the creditor to elect which he will look to, yet when he
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Topping
T.

Jofeph.

has elected, will assume a jurisdiction over the fund, or 1859.
the security which the creditor has not selected, and ^^-^
deal with that in favour of a creditor who might have
obtained the other fund but for the selection. I agree
with this proposition, dating it to commence when Beaton
placed his execution in the sheriff's hands, by which the
goods were bound, but incapable of being acted upon
until the goods were sold ; and now let us see whether
the present case is one in which to apply it.

Morgan, it seems, was largely indebted to various
persons, and among others, to all the parties to this suit.

Beaton, in order to protect himself, had not only ob-
tained a confession of judgment from Morgan, but had
also on the 22nd of March, 1855, obtained from him a
bill of sale transferring notes, book debts, and securities.

On the 30th of March Beaton placed an execution, sued
out upon the judgment, in the sheriff's hands against
Morgan's goods and chattels. Other persons followed judgment,
with executions, and the appellant's and respondent's
executions came to the hands of the sheriff on the same
day, viz., the 4th of April, though the respondent's
execution appears to have preceded that of the appellant.
The judgment obtained by the respondent was upon a
confession, and probably the other was also. It seems
the goods were not sufficient to satisfy the different exe-
cutions anterior to that of the respondent, and conse-
quently there was a great anxiety on the part of the
appellant, and also of the respondent, that some arrange-
ment and understanding should be come to and adopted
between all the parties interested, by which 3Iorgan's
property could be turned to the best advantage to satisfy

the debts. In pursuance of this desire, Morgan, on the
27th of April, 1855, made over all his stock in trade,

merchandise, &c., together with his book debts, notes,

securities, &c., which Beaton then held, to the appellant,
the respondent, and Brotm. It seems the understand-
ing then was, though not put into the writing, that the

sheriff should transfer the goods to some person who

'

!

f
'

nig^
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Vftpping
T.

Soeepb.

should furnish endorsed promissory notes, and that the

payment of these notes should furnish the funds to pay
oflf the different executions ; Heaton being the first and
largest creditor consenting to this arrangement. Accord-
ing to the understanding these notes were to be endorsed

by Joseph and Brown and by Topping, This arrange-

ment fell through, and subsequently, for the reasons

which I shall hereafter give, the respondent dissented

from the arrangement which Morgan, Brown and
Topping had made on the 7th of April. On the 20th
of April the parties, leaving out Joseph, came to another

arrangement, and by an instrument of that date Heaton
covenanted that the sheriff might sell the goods, and if

they should be purchased by Topping, that he {Heaton)
would accept Topping's promissory notes for his debt,

and would assign over to Topping the securities which
he {Heaton) held. To carry out this new arrangement
the sheriff, on the 2l8t of May, sold the goods to Van-

Jadcment. BrocTcUn, also a judgment creditor, upon the understand-
ing that he should again re-sell and pay the executions.

This was done with the consent of Heaton. The sheriff

then returned Heaton'8 execution as satisfied, VanBrocTc-
lin'a as satisfied in part, and as to the residue, and all

the other executions, nulla bona. On the 23rd of May
Morgan transferred and assigned all the securities to

Topping and Brown, in satisfaction of their debts, he
having by an endorsement on the instrument of the 20th
of April, consented that Heaton might transfer them.
After VanBrocMin purchased the goods, he, together
with Topping, became responsible to the creditors, and
VanBrocMin was constituted agent to collect the secu-
rities so transferred by Morgan and Heaton. The res-
pondent on the 19th of May, through his solicitor, noti-
fied Heaton by post that he intended to resort to the
equitable claim set up in this suit ; and also notified the
sheriff before ho had made any appropriations of the
proceeds of the sale of the goods to the same effect.

This narration is a plain statement of the facts, with
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the exception of one or two connected with the conduct
of therestondont, which I shall mention presently as
bearing upon the view I entertain of it, and upon these
facts the court below has decreed that the respondent is
entitled to the securities so held by Heaton, subject to
Whatever balance may be- due to VanBrocklin in respect
of his judgment, in priority over the appellant.

I do not see that the notices given on the 19th ofMay
by the respondent, of his intention to claim the equity
now sought, places him in the position of being entitled
to claim the exclusive right to the securities in question
and the court below thought so. The ground for giving
the respondent that priority must rest upon the fact that
his execution was placed in the sheriff's hands some few
minutes before that of the appellant, and the question is
whether that.is sufficient in this case.

The securities so held by Beaton were not in any way .
subject to any of the executions then in the sheriff 'a

'

hands, and would not have been, even though the execu-
tion debtor had then held them himself, forit is only since
that time that the legislature has subjected assets such
as securities to execution. As respects the goods which
the sheriff had seized, they of course were legal assets
liable to the creditors, and the sheriff would pay the
proceeds of them according to the legal priority of the
writs and if it were necessary for a court of equitv
to administer those assets, the same rule would be
observed The securities in ffeaton's hands could only
be treated^ even quoad his own execution, as equitable
assets. He held them by a legal title, it is trie, and
could apply them legally towards satisfaction of his debt
but his execution formed no lien upon them, anymore than
the executions of the other creditors. The deed of 22nd
of March expresses that Beaton was to enjoy the subject
matter assigned for ever, to and for the Ls, intents,
and purposes mentioned therein.

•3

1

1
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No doubt Heaton could exercise a choice whether to
apply those securities in satisfaction of his debt ; or
proceed to sell the goods upon the execution, but he
could not be compelled to elect. If he had elected to
take the securities, then as respects the respondent's
ex.c ^ion, he would of course have been let in upon the
gourt, but I do not see that in equity iTcafon was in
conscience bound to take that course ; and if there was
no rule of equity obliging him to adopt a course which
would, had it been otherwise, have given the other
creditors legal rights, I cannot see why legal rights
are to be preserved upon purely equitable assets, so as

•

to give the respondent a priority. Suppose, while all
the executions were in the hands of the sheriff, that
Morgan had paid Heaton'a judgment, he would have
been entitled himself to the securities, for the other writs
of execution formed no charge upon them. The same
result, I think, must follow, where the goods have been

Judgment, sold to pay the debt ; and then by that act what arises
and springs from it is, that instead oi Morgan being en-
titled to the pledges being returned to him, his judgment
creditors become in equity entitled to have those securi-
ties made available for their debts. They are purely
equitable assets in Eeaton'a hands, and as such each and
every judgment creditor, as it appears to me, stands upon
an equal footing to be subrogated in his place, and there
is no priority,

•9

Tho general rule in marshalling is, that actual incum-
brancers operating in rem, whether legal or equitable, are
payable according to priority ; but in this case neither the
appellant nor the respondent had any incumbrance what,
ever upon the securities in question while in Heaton't
hands. Heaton had an incumbrance upon them by vir-
tue of the deed, until his debt was satisfied, and when
that was done, he then became a trustee of those securi-
ties for some one else. If no one intervened between
Morgan and himself, then ho held them upon trust for
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•« eq„.I, and both ^ould, if no.hin'e ,,.*.' ^.T

re.»o°ndl°.T '"""'r '? ^' ""^"^"^ i-'o. "Wer the

(*) 2 Free, 274.
'

/,\ « v -,«„
(rf) 2 P Wms. 412. L ? J^^

^«3 and 10 Mod. 426.

(y)lB.&c.364;SpenceEq.Jur.583,4
40
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1860.

TopplnK
T.

an execution against Morgan's goods, which nono
of Monjnn's creditors could displace, and ho also
held certain securities which ho was not bound by
any rule of law or equity to apply to the liquidation of
bis debt. The other execution creditors had no legal
incumbrance upon tho securities; they had only an
equitable right to those equitable assets in the event,
and when tho event happened, of Beaton absorbing tho
legal assets, an.l that right, as I think, would bo to have
them administered pari passu. Before tho event arose
which would cull that righ* into existence, viz., on tho
7th April, the debtor made an arrangement with Brown,
in respect of his, the debtor's affairs, and by deed transfer-
red to Joseph, Brown, and l^opping all his goods and tho
securities in question. The deed does not express the
arrangement, which was understood to have been settled,

of the terms upon which the three were to take the goods
and securities, but the evidence supplies that. Nothing

Judgment, is said about priority of executions, or of the proportions
to bo applied, in respect of their demands; but I appre-
hend the legal effect of this instrument, as between

. themselves, Joseph, Brotvn, and Topping, in case there
should be a deficiency in satisfying their demands, after
discharging the demands of those who had a prior right,

and who were not parties to taking the goods and securi-

ties in satisfaction, would be, that it should bo shared in

proportionally, and according to their respective debts,
and not according to priority of time, in placing the
executions in tho hands of the sheriff. Joseph never
saw this deed, and he says he only knew of its contents
after Broivn returned from Brantford, which was a day
or two after the 7th April, and he represents that Brown
informed him that it gave them a preference over
Topping. This arrangement of tho 7th April was broken
up, and, so far as Topping is concerned, it is material to
enquire why it was broken up, and whose fault it was.
The respondent wishes us to understand the fault lay with
his partner. Brown, who either then had become, or was
becoming, a partner with the appellant, and that these

two W(

of one

to the

If that

loser, t

but upc

ponden

conclus:

dent, 01

such id

examine

present

between

wrote to

the subj

executioi

or, secon

carry oi

viz., that

credit, ar

by Josep]

and the o

We see

dent and
about we i

to the que

had a rela

sheriff's 1

Topping
I

7th April,

that he nei

fied with it

Topping.

Morgan of

arrangemei

Beaton, ar

Joseph ^ J

property ui



BRROR AND APPEAL REPORTa.
815

but upon . careful pe™,ll °f ,, ^ """'"P <I™»nrt;

ponden™, .heroJJ n .rlh t,""''""™
""'' '""''

conelasion of any ,„oho„I°
;""«'" ""'''"' ">«

Jen^or.hat.heVr™;ere„7t'°",""t"'' "'° ^''''™-
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three persons to uvhom made, and, according to tlio

understanding then existing, Beaton was to bo settled
with by notes, endorsed as I have stated. How far
Joseph, Brown, and Topping had then confideifte in
each other, or what were the points of dispute does not
appear, but when Joseph wrote the letter of the 17th
April to Beaton, I think it was impossible for either Beaton
or Morgan to suppose that tho arrangement of the 7th
April was anj longer to exist. Joseph informs Bsaton
that he understood it was arranged by Brown that the
firm of Joseph ^ Brown would become liable for tho
amount due him by Morgan, and tolls him plainly that
he has no intention of assuming such a liability. Beaton,
after that information, could^only go on and enforce hia
execution, unless some new arrangement were come to.

As neither of tho three persons had executed the deed of
the 7th of April, of course Morgan could only look upon
the repudiation of one part of the arrangement as making

Judgment, an end of the whole. The letter of Brown, of the 18th
April, signed by tho name of the firm oi Joseph ^ Brown
appears, then, natural enough, as neither Brown nor
Topping wished to repudiate the arrangement, on the
contrary, they wished it to be carried out. Morgan
assented to it, and Beaton covenanted that, in case the
goods were purchased at sheriff's sale, by Topping, he
would assign to Topping all the securities.

The sheriff's sale took place on the 21st May, and the
second assignment, as it is called, was made for the pur-
pose of carrying out the previous arrangement of tho 20th
April. If it were necessary to hold that the arrangement
of the 20th April was, in fact, though not exactly, carried
out according to the letter of it, on the deed of the 23rd
May, an appropriation of tho securities by Beaton and
Morgan, before any notice given not to appropriate them,
I do not think, under all the circumstances of this case, I
should feel myself much pressed; but, viewing the con-
duct of Joseph as I do, I think he defeated the arrange-
ment of the 7th April, and I feel it more satisfactory to



ERROR AND APPEAL REPORTS. 817

2lZ7hTr^Tu\ ^•'°"°""''''"t° bo understood as '869.
sUtngthat^.,.pAh
the habilUy wh.ch was imposed upon him by his par n^r

'"''"'me arrangement made with MorganJHeaZXnt
'""'''

what I find iuuU with is, claiming to have one part of thearrangement of the 7th April carried outfand yel

ZllT'!'': t^;
P"' ''' «"PP-«^ »^^*"nd- thaarrangement he had a preference over Topping, and ifhe could hold to that assignment made by Wan

J^thout the firm of JosepH ^ Bro.n JJ^Z;
liability ip Beaton, of course it would be a great poin^

the deed of the 7th April embraced them. That deedbeing put an end to, the parties wore left where they
were and oa the 20th April a new understanding wa^

seTu^itTe's"
^''^^'"^ ^''''^' '""'"'^'^ *° *^«

It appears to me that Mr. Joeeph'a complaint shonlrl .

.

be levelled against his partner, aninot agaL;^^^ ^"^-'"*-

for Topptuff was willing to have shared the secufitif
with Joseph, which it seems Joseph was unwilling to do.

aTit sell r'
'^"'^°S^'°^°* f«" ^^'-"gh, then Toppin,,

as It seems to me, was at perfect liberty to make anv
arrangement he could with the debtor, in order to obtainthe best satisfaction he could, and under all the circum"
Btances, I think it would be inequitable to take from himany advantage he has gained through the good willof the debtor, and give it to one who thwarfed wha
according to the evidence, would have been a very fai^
arrangement for the disposition of the goods profitably
which was made in the first instance.

No lien existed upon those securities in maton's
hands whatever, in favour of either the appellant or res-
pendent, and no equity arose ip favour of either until
the goods were sold by the sLerift; I look upon the
facts of the case as establishing that in the meantime a
disposition of those securities had been made by the

If

li
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debtor and the creditor Ueaton, who hold them conse-
quent upon the sheriff 's sale of tho goods, and that the

and 1 think the parties were at liberty to do that.

Tho bill. I think, should have been dismissed.

^

Spraoge, V. C.~The fund for which tho defendant
IS made answerable by tho decree of tho Court of
Chancery is not assets in the proper sense of the term

;though I allow that it is of such a nature that if assets
at alJ, It would bo assets strictly equitable.

I think the question admits of considerable doubt, for
the right of the plaintiff to the fund is purely equitablewha may be called a creature of tho court of\qu'ur
and two maxims of the court may be invoked in aid of
ratable distribution among the creditors; one, that he

j«dg«..t Who comes into equity must do equity; the other, that
equality IS equity; a court of equity regarding all debtsm conscience as equal, and equally entitled to bo paid.

But, on the other hand, the creditors had legal riirhtsupon another fund, for which the fund got a! throughthe intervention of equity is the substitute ; the fundavailable at law was withdrawn from the creditors bvanother creditor, in the exercise of his strict Xhf
fund, If he had elected to pay himself out of the fundno common to both, the creditors would have been paidoutoftheotherfund-thegoodsofthedebtor^ oXto their priorities; having elected to pay himself ou of

s tha^tt' *'V^^"^'f«
^-^"-> as I understand t

18, that the creditors thus disappointed stand as to th«

h s debt, m the same position pro tanto as the priorcreditor
; they are subrogated to his rights.

^

Is it then the oflSce of a court of equity to place them
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in tliOMmo position o» to tho .ubstitutcl fund „, :„

proceeda wouldtf ^""u"'''''
"P°" ^^'^^ *^« ««"rt

he judgment creditor should take paripasTlftK
'"''"•"'•

the simple contract creditors, went e.Csslv unl .f

other that I have met with. Until ITeatcn pUcod Z™t m the Bhoriff', hand,, thereby bindinV eertaingoods and chattels not ,ffected by his prior ec„rkv'°
eq«..y existed to interfere with^ ^^^1^/2
obtained payment of his claim by this writ H, ,f

^
held the book debts and other proper'^ .n lidef

„*™
Msignment, as trustee, to re-assign to MiZn or hi!

srfiT'tTr 1 "" °"^'"»' 4re"nt beingsat»fied. Jbs^pA had placed bis writ in the sheriff'!h^s on the same day as Toppin,, but a, an eaXhour. Neither of these writs had any legal power overthe property assigned to Jle^an. Morgln,ZIZafter the issue of these writs, with the f^ll .ssenTof
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1859. JotepKa co-partner Brown, assigns the property assigned

to Heaton, to Joseph ^ Brown, and to Topping, for

joint benefit, without preference. The respondent after-

wards, as it appears to me, because he was advised that

he could obtain priority over the property assigned to

Heaton, refused to abide by this assignment, and some-
time after a different assignment is made, by which
Topping obtains priority over him. I assume that all

the parties were fully a»7nre of their respective claims.

I have in vain sought for any authority to warrant my
holding that Joseph, by issuing his/, fa. an hour before
Topping, obtained any advantage whatever, except over
property legally bound by his writ. I concede that he,

as a judgment creditor, may have had the right to the
aid of a court of equity to obtain the benefit of this

personal property to which, in the state of the law in

1855, his execution did not apply. But I do not see
why such assistance should be given to him, to place him

Judgment ^^ ^"^7 hcttcr position than any other creditor of equal
right, whose writ happened to be delivered a few
minutes later to the sheriff.

Equality in such a case would seem to me to be the
highest equity, and in the absence of clear authority I
cannot consider it right to give Mr. Joseph any priority.

He had such priority by express law as to all property
bound by a writ of

fi. fa. There is other property
beyond the reach of his writ, and he has to ask the court
to enable him to reach it. 1 admit that the weight of
modern authority shews such property as that assigned
to Heaton, to be legal rather than equitable assets,
although the aid of equity be required to charge it. But
I think that all judgment creditors who had obtained
executions should equally participate in the fund.

I do not see any satisfactory evidence that (at all

events as regards the first assignment) Brown was act-

ing in fraud of his co-partner Joseph.

To support the decree, I must hold that where there
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are several judgment creditors with executions in the
sheriff's hands, and all desirous of reaching a fund held
by a prior execution creditor who had been paid by
exhausting the seizable chattels, that in making that
fund available the court will expressly substitute the fund
for the chattels so seized, and thus allow the creditor
whose execution first reached the sheriff's hands to be
paid in full to the exclusion of other judgment creditors,
possibly earlier in date of recovery to him, whom
accident may have left a few yards behind in the race
to the sheriff's office. Finding no authority to warrant
such a dealing with a fund not bound in any way by the
executions, I feel most unwilling to make a precedent in
favour of a creditor like the present respondent.

The alterations in the statute law since 1855 may
possibly prevent the recurrence of such difficulties.
But I think the plaintiff fails in shewing himself
entitled to any of the relief prayed for in his bill. I
repeat that I see no evidence of fraud on Brown's part

''''^«^*-

in obtaining the first assignment. He may have mis-
represented the effect of that assignment to Joseph on
his return to Toronto. He swears on his examination
that he never repudiated the first assignment.

I find an assignment, as far as I can see, fairly taken
from Morgan to Topping, jointly with Joseph ^ Broivn,
the latter representing his firm in acceding to a very
just arrangement. The whole difficulty seems created
by Joseph afterwards determining to resort to his right
of marshalling the assets, and ignoring the assignments
altogether. I think he did so clearly with the idea that
by his giving the notice set forth in his bill, he could
obtain priority over Topping a.nA. the others in the fund.
For the reasons already stated, I think he fails in gain-
ing such priority. He does not ask to set up or obtain
the benefit of the first assignment, but rests whol!^ on
his supposed vantage ground.

I think his bill should be dismissed as to Toppingy the
41 VOL. I.
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only appellant, but, under all the circumstances disclosed,

without costs. Had the defendants Eeaton, VanJSrock-
lin, or Morgan appealed, the bill should have been
dismissed as to tbem with costs.

Subsequently, and on the 4th of September, 1861,
Beaton moved for and obtained from the Court of
Chancery an order allowing him to appeal from the
decree, notwithstanding the time within which, according
to the practice of the court, he should do so had elapsed.
As the case has never been brought on again by way of
appeal, it is believed that the parties arranged the
matter out of court.

[Before the Eon. J. B. Robinson, Chief Juatioe ;
the Bon. J. B. Macaulay, 0. J., O. P.; the Bon. W.
B. Blake, Chancellor ; the Bon. Mr. Justice McLean;*
the Bon. Vice-Chancellor Bsten ; the Bon. Mr. Juatioe
Burns; the Bon. Vice-ChanceUor Spragge ; and the
Eon. Mr. Justice liichards.']

[Os AN Appeai, feom the Court of Common Plkah.]

Brunskill V. Harris.
^"°^ Pew-holder—Church-wardens—Ditturbanee.

The church of St. J., hnving been destroyed by fire, it was agreed that
pew-holders who had purchased the right to their pews, subject to
a ground rent, should pay a certain sum, and be reinstated as nearly
as circumstances would permit in their pews in a new church to ba
built on tbo site of that destroyed. After the new church was buHt
one of such pew-holders refused to pay a sum of JE25, agreed to be
subscribed by him towards re-building the church, and for which
he bad given his promissory note, whereupon the ohureh-wardens
acting in pursuance of a resolution of the vestry, removed the
door from the pew claimed by him, and the holder thereof insti-
tuted an action on the case against the church-wardens for distur-
bance of his easement. Ueld, affirming the decision of the court
below, that he was not entitled to recover. TMacaulay C J
and Burns, J., dissenting.] » • --i

This was an action of trespass on the case, instituted

* Was absent when judgment was deUTeNd!
'~
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Thomas Dennte HarriB and Clarice Gamble. The dec

:iTl
"'"'"' *^'5 *^^ P'*^"*'^ ^«f-« -^ ^t the timewhen &c was and thence and still is a member of the

f?rV .^"'''"'' ^"' ^ ^^"''^^'^- '^--ding to he

Tin. }^'J'^'''''^
^^ *he church of St. James, in

Wn n'.T '°^"*^ °^ ^^'•^' ^'^^ ^^'"^ church Lavingbeen all the t,me aforesaid, and still being of the com^

m Upper Canada, and theplaintiff was during all the time
aforesazdandst^lisintherightful^.«,..,.,/of«..^^^^^^^^

a8,t.cA;,«e..AoW.r,andbyreasonthereofheduringanre
timeatoresaid, until the time ofcommitting the grilan es

pew m the said church, that is to say, that certain

the 8a,d church, to hear and attend divine service
c^el -h .ed therein. Yet defendants well knomn^ the

premises, &«., to wit, on the 1st of August, 1853 and
'

ohMliver^s other days and times between that day and the
<m^mencement of this suit, unlawfully, and without thel^e^and hcense, and against the will of the plaintiff,

^iTIi^^ "
'^ '^' '''"^' '^'"^ ^°^ tb«r« being

thereof, and so kept the said door removed from the
itadpew' during the time aforesaid, and during the cele-
bftt on of divine service in the said church, and thereby
greatly injured the said pew, and disturbed the plaintiffm the enjoyment thereof, &c., in so full and ample amanner, &c., to the damage of the said plaintiff, &c.

The defendants plead jointly, let, that they are notnw IS' either of them guilty of, &c.

2M. That the plaintiff was not at the said times when.
&e.,;^o,mwrfof thosaid pew in the declaration men!
tioned, a^ such pew-holder, in manner and form alleged.

828



824 ERROR AND APPEAL REPORTS.

^864^ 3rd. That the plaintiff at the said times when, &c.,

^^^^ had not, nor of right ought to have had, the right use of
T.

Harrii.
or benefit of the said pew in the manner and form
alleged.

4th. That the plaintiff was 'not at the said time
when, &c., a pew-holder in the church of St. James, in
Toronto, in manner and form alleged.

Each of the pleas concluded to the country, and the
plaintiffjoined issue by adding similiters.

The cause was tried before the Hon. Mr. Justice
Richards, at the Toronto assizes; and from the notes
taken a„ the trial it appeared that the plaintiff produced
in .-iafnce an indenture made the 1st of December, 1842,
betv^een the Honourable and Right Reverend John, Lord
liishop of Toronto, residing in the city of Toronto, in

Skteia^nt Canada, the Rector of Toronto, and Clarke Gamble, and
ThomasDennieHarris, of the said city of Toronto, church-
wardens of the church of St. James, in Toronto, afore-
said, of the first part, and George B. WillarS, of the
same place, &c., of the 2nd part, whereby after reciting
the provincial statute, 3 Vic, ch. 74, to make provision
for the management of the temporalities of the United
Church of England and Ireland in this province
and that the said Gamyce and Sarris were on the 28th
of March, then last past, being Easter Monday, accord-
ing to the provisions of the said act, duly appointed
Church-wardens of said church of St. James, for the
year next ensuing, and that the said Willard had become
the purchaser of the pew No. 21, situated in the eastern
gallery of the said church of St. James, at the price
of ^40, which said pew was subject to an annual
ground-rent or yearly charge of ^2 10s., rated and
assessed thereon according to the provisions of the said
act, at a vestry meeting called for that special purpose
and held in the said church of St. James, on the 10th
of July then last past. The said parties of the first
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part, in pursuance of the powers in thorn vested h,the 8a.d act, and in consideration of the nr.! ?
of the snn. of, fe., wU,h was thereby aStd '",

^.«ed, bargained, and sold nnto he s^d ! r fojtto second part, his heirs and assigns for TvefaU

No aiT , ""t
""'''" P^" »^°™ named, 'ein"JNo. 21, &o., together with all nrivilete. .„A .

i?9 1 no , , ;
^"^y6ct to the aforesaid ground-rent of

and jlT l'""-^''^^'^' ™ "« Istofjannarrand

L'cessUX'" """" °' '"^ «"' ""'-«"-

By deed-poll dated *he 0th nf Tnn« iq^o
V'F^«^.,andendorsed:„1tSe SS'4'
ooigueu, iransterred, and made over to tho nlaJnf;ff u-

and church prmlege, snbjeet to the provisions, conditionsaad agreements, in the said indenture contained & tohold, ,0 the plaintiff, his heirs and assignsto the

U

and only nse of him, his heirs and assigns for ever.

J.^iV""""'.
°'"' f™''"''"' " '«'=!?' from the defen.

8rd ioll ' r "" •'''''""' '"'™S "" 1". 2od, and

St. James Also a letter dated Toronto, 14th of Junefrom the defendants to the plaintiff, revesting hlmtohave the kmdnes, to send them his cheque on or beJoreSaturday (then) next, for .£26, as per aLnt rendetd

otpdeZo"': '™" ''^ --«'!-«>. painful to b^ecompelled to carry into execution the order of the kt„

luS2::2' ''' '-''--- '» *^ nndiscltd c."'
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1854. The evidence further shewed that the door was on the

pew two or three weeka before the church was opened
for divine service. That an upholsterer having been
employed by the plaintiff to cushion and carpet his pew,
a journey-man applied to the defendant ffiarrig for the

number of the plaintiff 's pew and others, which he was
abo A I'o fit up, and from Harris received the numbers,
including that of the plaintiff; he {Harris) being aware
of the object ; that the pew in question was thus fur-;

nished, apparently before the opening of the church, and
while the pew door was on ; that the church was opened
on Sunday, the 19th of June, previous to which the pew
door had been removed, and it was off on that day and
following Sunday. There was evidence to shew that

the door had been so removed by the directions of the

defendants in consequence of the non-payment of the

plaintiff's subscription of ^625 towards re-building the

church^

On Monday, the 20th of June, the plaintiff addressed

a note to the defendant Harris, desiring to know by
whom, or by whose order, and for what reason, the door
of his pew had been removed ; in answer to which Mr.
Harris wrote, that the reason of the pew door having
been taken off was, that the plaintiff 's subscription of £25
had not been paid. .

The pew door had been re-placed before the trial.

It further appeared that the present edifice is not on
the same ground as the former one, and is eight feet

longer
; that it was agreed at a meeting of the vestry

that the former pew-holders should have the correspond-
ing pews in the new church, on paying one-third of the

original price of their pews ; that the new pews corres-

ponded with the old ones as to numbers and position as
near as might be, and that it was understood that when
the proprietors of the old pews took out their deeds and
paid the notes which had been given for one-third, they

were

holdt
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Brunakill

Hani*.

X^ po.e»i„n of .hei. .eats, and comta™ t. ,854.

by deed or Ioa» ofThTpow a tl!""
'^ T" «'"™

Ihat the plaiatiff did notTu ^T"' ''""'''"e' ""1

turbing him.
^ *^® defendants dis-

The jury were directed co fin.! fm. fi,„ i • ..«.

a»e»» damages, whioh they dM afl, „fT'*^
'"'*

opinioa of the court whether the llf^Vr''" '"•
""^

^tocks V. ^00^/,, («) Bri/an v. T^A^«^^.r, (i) as shewinghat an action on the case was the proper r medyfofhe mjury complained of; that this was the propt

tied wt- h\''"
'' '""*"-" ''^'' ^^^« b^^'^ «>rtamed, wh ch however, required a complete and distinctnot a subdivided possession, as is the cL here.

'

The plaintiff 's deed conferred a good title, and a ri^htof ingress and egress at all times when the churrwaa
open, and not merely during the performance of divleservice; and without disturbance at any time. SpooZr
V. Bremter, (e) Wood v. ffewitt. (d) lie referred tohe proof of the defendants having roLgnised th "L !
tffs right, and contended that the plaintiff, on t^
pleadings was entitled to maintain the action bok uJtr
the statute and also independently of it. F.o^er's Bed

m

Aqminaat.

(:

» 1 T. R. 428.
c) 8 Bing. 186.

(6) 8 B. & C. 288.
(d) 10 Jur. 390, S.C. 8 Q. B. 913.
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1854. Law, 170, and titlo " Church." That possession was
sufficient against wrong-doers; and the defendants do
not justify as church-wardens, wherefore all plaintiff

had to prove was that the defendants acted in derogation

of his rights. That the pew was an easement in the

church, not destructible, and whether in the gallery or

on the main floor, could make no difference ; that the

building became affixed to the soil, and par!; of the estate

or freehold, and the upper part equall,'^ with the lower,

and likening it to a house of several stories, each
flat owned by a different proprietor, submitted that
the rights in the soil in respect of each proprie-
tor's flat was not destroyed by a fire consuming the
building, but that an interest in the subsoil would
remain to support a new edifice ; that in like manner a
person might own a freehold interest in a church ; that
a freehold interest may be acquired and held in an
incorporeal hereditament, and that if no galleries had

Argument ^JGcn erected the plaintiff in respect of his easement would
be entitled to an equal accommodation on the main floor.

Jones V. miis, (a) Andretvs v. Adams, (b) Pettman v.

Bridger. (c) That separate from the plaintiff 's right or
easement, the materials forming or marking out the
plaintiff 's pew were chattels, and that the door was a
portion thereof, in which the plaintiff had an interest in
common with the sides and ends, and the defendants
had no right to remove it to his annoyance.

Mr. Hagarty, Q. C, for respondents. The evidence
shews the defendants acted as church-wardens, and had
taken the step complained of, because the plaintiff had
not paid his subscription of .£25.

The plaintiff shews no right : the easement acquired
under the deed to Willard having ended when the
former church was burnt, and did not revive. In England
pew rights are appurtenant to messuages, and so may

S

a) 2 Y. & J, 2C5.

>) 1 PLil. 316.
(6) 15 Jur. 149,
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continue in renev^cd parish churches, but that here itdepends upon conveyances under the statute, which veststhe freehold in the rector and church-wardens, and fromwhom the plaintiff should have obtained a d ed of Zpew cla^^ed in the new church, which is not identicawith the pew that was destroyed.

The plaintiff could only succeed by proving threethings: a deed, possession, and a disturbance; the firland last of which were not shewn, and posses'sion alone
IS insufficient even if established.

To shew the distinction prevailing between the
acquisition of such easement in England and here hocited lte,nolde v. Monekton, (a) Worth v. TerrinlZ] ('

nU^! !ff'^
^

,

»^,«^./°»t«nded that it is not the
plaintiff s close and if it is, being a corporeal in.
terest under the statute a freehold in possession,
and not an easement, the action should have bepn

^•°*-
trespass, not case. Griffith v. Matthews, (/) Louslel

^

y. Eayward, {g) Chitty', Reading, vol. 2, p*. 817

That a pew need not be inclosed in the form of a box •

or more than a seat or sitting, and that the mere
removal of the door, as alleged, was no disturbance.

Robinson C. J., read a judgment affirming the

Macaulat, C. J., remained of the opinion expressed
by him m the court below.

(a) 2 Moo. & R. 384.
(c) 2 B. & Ad. 164.

(*) 13 M. & W, 781.
(rf) 7 Jur. 1128.
(/) 5 T. R. 296.

.c)

(<) 8 M. & Ry. 389.

{g) 1 Y. & J. 583.

traoeof it.
^
Sh^uld^t at an7futureS ^e L^nd

aa aa appendix.—A. 0. ' " ^"^ °« prmted

42
VOL. I.

Itl

ft.
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EsTEN, V. C—I am perfectly clear that this action
cannot be maintained. The acta proved to have been
<Iono by the rector and church-wardens might amount to
a license, but then the act complained of would be a revo-
cation of It, and could not support an action. The only
ground then, on which the action can be rested is, that
the deed of 1842 operated as a convayance of, or the
grant of, an easement in a totally different subject from
that comprised in it. The words are not prospective
npplj.ng to any corresponding pew in any new church!
If such a prospective grant would be good, which is more
than doubtful. It is quite impossible, I think, that the
deed can have the effect contended for by the appellant •

and therefore that the judgment of the court below
should be affirmed, and the appeal dismissed with coata.

Burns, J.—I consider that the effect of our statute 3
Victoria chapter 74, is to create a property as respects

Judgmont. the freehold in pews in the church of a kind entirely
.
peculiar

;
dependant, however, upon the principles which

govern other species of property, so far as they can bemade applicable to this species, which is, as I think mi

fhT% ^l\f-'''
'' '' 'PP^'^^^ *° '"«' of ^"acting

^hile a the same time the freehold in the soil upon
which the church stands is vested in the parson, Tnd
the possession of the soil and church is vested in the
incumbent for the time being with the church-wardens
IS, tha It ,a an incorporeal hereditament, capable ofdescending and being transmitted by conveyance from
one to another.

The answer to the objection that properly speakingan incorporeal hereditament is not the subject of a rentcharge, IS, that the statute has made pews subjec "osuch rent charge as the vestry from time to time may
decide upon. The enjoyment of this incorporeal her^dY
tament must of course be consonant with the terms. Id
thu end and object for which it is created a«d intended
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IlriiniktII

r.

Uurrii.
In England the soil and freehold and fl.„ i , .

^t.iB M by the parson to Id Vor ll. ''V''^''
parish, and no indivirlnni T ^^'^ '''"^ ^^ tho

Hero, bj ou stlro 1-
-1

'^'''^
"^^ '^'^

°^-

church is he?d no flrtl
""'^

T?
^^'^^^^^ ^^'^^ the

for theuses f^: '1 :r. f '"''' '"' ^^ ^^^

and others who 1^?', '^ ''' P"*"^''^^^'' P°^v^»

ohurch-wardent wTenTprrroV:: f
"^^"^ '^^"^ *''^

acquires something, for which h.
^ T ^ ^''' ^'

eration. He obtain n'tt^frtr"? ","''
Which the building is rnJ. !T '® matenals of

the pew is mad. TheTa retr
'•" '' *'"^ ^' ^^-^-'^

a certain space, o the excl on T T'''
" '' °^°^P^

as it is proper he churcht. , .
^^'"'' '' '"^^' '''^'^

ecclesiastical purpo es n/"'
'''

T'^^'P' -^^ other

chased i^e.!ZZj^l'!:Z:^^''
't'

''- ^"--
fluch terms in the way of a rent

..^^ ' '"'^J'^* *°

mined upon by the vt^trv ?. .
^^' "' "^"^ ^« ^'«*<^r-puu uy me vestry from time to time Tl.n ^ ,.«.*of course, 18 not a thing for wh.VI. 1 i \

"^^^^'^'^t,

made, but it may exist bv I 7? "*'''' """ '^^

covenantor wouirbe pe fon , ^1?',^
"''^'. "" *^^

enforced by excluding f^TT '"' °' ^* '"''^3^ ^e

non-payment Thnitb ^r^'^''
^" ^" ^J^'''"^^"' f^r

the reiuTdi g ofU uln T"''"" °' ''^ '''''''' ^
destruction of he prol vt"l" ^

'''''''' ^'^^' ^

thus acquired? ^ ^ ^ ""^"'^ '^'^ P^^'^^^^^er has

hands if f^« u 1 ,
^®™3 to be admitted on allaanas, it the church-wardens ho^ „ „ « •

to rc-bmld, ana did accordinelv re-hnn;? oft Y" '

«oo, «... ft. rigi^ „f .^, peS:i':'';:f :, :r:ftey w«, before. If that be so or if the peX?^
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1854.

Bninaklll
T.

lUrrli.

has some interest in the insurance money if there be an
insurance, under what authority is it, or by what influ-

ence does the pew-holder claim that ho be restored to a
pew for the one he occupied before the destruction

; or
that he may have something to say respecting the insur-

ance money ? It can only be, as I apprehend, because
he has purchased something for which ho gave a valuable
consideration, and that was a -freehold interest in a par-
ticular locality. If the destruction of the building

caused the destruction of his right, then his freehold was
liable to be put an end to the next minute after ho pur-
chased it. One of tho very objects of a rent charge
upon pews may be to provide a fund to pay insurance,
and knowing that to be so, a purchaser may give a larger
price for a pew, because then he knows the means can
be obtained from which to restore him, in case of casu-
alty, to tho occupancy of the locality which he buys.
If an insurance be kept up from tho fund provided by

Judgment the pew-rents, then each pew-holder in that way contri-

butes towards the restoration. That fund may or may
not be suflScient to restore, but if it is not the principle

which governs remains the same. If it bo correct that

a pew-holder has an interest in case the church be
insured, then why should not his interest still remain
when there is no insurance ? The only difference is,

that some other mode for restoration, in case of casualty,

must be resorted to. It appears to me the very object

of making the pews to be held subject to such terms in

the way of rent as the vestry may decide upon, is that

the expenses which may be necessary may be provided
for. These expenses may be various, including the

minister's salary, and a sufficient sum for repairs, under
•which head re-building after a fire would come. In
case of leasing a pew, the rent might cease with the

destruction of the building, but I apprehend a different

rule would prevail in respect of one purchased in free-

hold, subject to a rent. Tho purchaser would, I think,

f^8 bounu to pay tue r=nt charge notwitbstaadiug the

destruction of the building. AbI have said, the minister's
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BruDiklll
T.

Ranli.

alary may bo provided for out of thn f„n i r .,.

.n.ac.. ana .„o „„,, .,„„„ ;„ „,
^;».. ' ".-.,„

T^bt m the way of occupation of tl.o localUv in ttchurohso purobased, „„til tl,o rostoration
^

have been granted without takin. c f thl .V ' *'"^-'-

that will not alter the law ull th. . I .
.^'"^''

*i.„ ip • » , ' "''' ''"-^'' can be said iq tlin«-tho affairs of tho particular ohurol, have no been nrudently managed, or that the v..,„ua intereele have1;been sufficiently guarded or provided for iT
.magine that in case ef ., e destUt of the u IdinTwhen the m,n.s.er-e salary „ ,o bo paid from pow'ettfh.3 salary „ to cease. It n,„y be affected, 1^°!'
when the pews were only leased and not sold b^f tb'jn the church being restored the pews woild" , :
anJhe^.nc„n.bentandchurch.warden,!to

be again dis!

rrt-tr;,a^;t!rhror- "' -- ^»^'

a oasualty may'happe: L tl" ," f" °r!'^'"«
«

lor all time to come, and on the othcr"hand Ihe' Z
""'

«cepting of the privilege cc^efLtlbfliS;?
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1854. which runs with the privilege, and which liability, if

'^;^^ pru lently directed, will enable the privilege to be enjoyed

HaVrig. f
* *^^ *^™68 ^*tt as little interruption as possible. The

interruption may be short, or it may be a long time, or
it may be such as that the privilege can never again be
enjoyed

; but I do not see that any of these contingencies
destroys the legal right to the privilege, that must
remain, and whether it be a long time before things can
be restored to a state in which the privilege can be again
enjoyed, or whether it ever be done, is only a matter of
prudent arrangement and management in the church-
wardens and vestry. The destruction of the church
does not in my opinion destroy the vestry. When I say
destruction of the church, I n\ean the building, for the
word church has a two-fold meaning. It is commonly
used among laymen to signify the building, but is

generally used also to signify the collective body of
christians attached to a particular form of worship. The

Judgnwt. word is also applied to a congregation merely assembled
in a private house. For an instance, see 4th chapter of
Collossians, v. 15. If after the destruction of the building
the congregation met, and continued together, no matter
where it assembled, it would still be the church, and the
vestry would remain, as before, and be elected by the
pew-holders.

Secondly, will the erection of a new church on a dif-
ferent foundation from the one destroyed, prevent a pet^-
holderfrom having a pew assigned to him? I do not
think it will. It seems to me that in holding the prop-
erty to be an incorporeal hereditament decides this
point. When the pew-holder purchased it, it is true be
bought a particular locality, but then that is subject to
the rights and interests of the whole body, and affected
as to change of site, according as the vestry might
determine. I do not understand that the purchaser is
to be confined to a particular spot on the ground floor,
or a particular spot in the air above, as in the gallery'
because if so, that of necessity would compel arecon-
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ngl. wh»fi„.p„„t^„/2'''o occupy „ p,^, a,„j
Iwality, which co-Id bo i w'b . f

""^ " Particular •

rfenlity e«„ed the right tdf , u"
'™« "' *»'

WuM be confined to tL, „? f'"'" '" *« "gtt.
™» Io»» then an adLsto" n^t^V ."', '''"° "" '''^'i'y
tkinktho vestrywerbo:„d„ri "" !>'»«• I <to not
««»« foundation. It might fo/^ '"'""'^ "P"" 'h^
'» enlarge the building Sj^IT/r™' "" ''"'"ble
«l»»go the site, poeaif "t 4t* '

'"k';^'^'™"'
'»

why, be thought nooe«fyoWdo?°°«" do not see
than the original

; or it mil,l .f """'"• <'™™ions
struct two ohareh sLllrdff ""'"«'" ""'<"• '» oon-
I .hint, were vc ted n .he'r f"'

"" ""^'^ P""™,, .

Powerofre-buildinginrnyorr'^- ^''™''°8 ""
t appears to me, dfstl; fhe *!?T' ^'""' "»'• »»

4'~trer"ih:\^---p-
members thereof Tl,„ T ™ "''"'"'' and of the

ttemandthei: umben?:rr" "?'"' *°'°'' " «
tteir duty ,o subdivide 'h,t"

"''''"'""'' " "ould be
iolders, according to thet ' sneT'"" "^"'^ ""' "'"'-
so, then it is obvious tha if?/.!'" i:'^''"-

" •'"'» "-e

"Pon other ground, orf.t ^t .'""""'^'^O
there should be two i„„e 'd' f „

""'' " '""''»'. or if

difference as regards :::r„;;";^;'r"' "* ^
be necessary to ouranA ;« o *:, ^ ''""'^e ^t might
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1854. right to a pew, and viewing it in that light, I do not

feel pressed with any diflBculty ahout a change of the

ground upon which the new huilding stands. The right

will be confined, of course, .as long as identity remains,

but the want of identity, I do not think, destroys the

right; after that is lost it is a mattef of re-arrangement

, and adjustment to determine where the right shall attach,

whenever circumstances have occurred which enable the

right again to be claimed, and brought into operation

for use. I do not see that any new faculty is required

in order to exercise the right, the adjustment will settle

that matter. Nor do I see that calling the space or

locality in the restored building by any difierent name

from what the former was designated, makes any differ-

ence. The right being, as I think, an incorporeal one,

not dependent upon the materials of which the church

and pew are composed, nor in the identical spot

upon which the church at first stood, does, in my

Judgment, humblc Opinion, answer all the difficulties which may

be raised. Possibly there may be cases in which it may

be difficult to carry out my views fully, but that I consider

would be a defect in a want of sufficient provisions in the

law, and which in that respect may call for some altera-

tion or amendment ; but after the legislature has declared

that the absolute purchase of a pew, (for which we may

suppose a sufficiently valuable consideration was paid,)

shall be construed as a freehold of inheritance, and may

be bargained, sold, and assigned, I cannot bring my

mind to believe that such property, as well as the con-

sequences dependent upon it, such as the minister's

salary, the constitution of the church vestry and other

matters, all ended and became dissolved by the destruc-

tion of the property, or by its being changed in appear-

ance, or in the site, by the decision of the majority of

those having a voice in the matter.

Having defined what I consider to be the rights of a

pew-holder, the question then is, whether the facts of

the present case will enable the plaintiff to maintain an
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oWoh The firs. ,„e,.i„„ i., ^J^Jl »";«» i^^

I tt.„k he had. Whether any adjustaent inTu h didt«ke place, so that each pew-holder kn™ .»./ i

upon Which his right .as t^o attathas rbf/n ^^ ?but there is what I consider equivalent to it so Sas respects the plaintiff. It nnpears that fh!'

aants, before the door wa» taken off, recognised that th.pew„,«o»tion was for the plaintiff, .nlTno lettaon h« nght npon any other ground than non'a™"^Of the sum claimed to be due • and in th^
P''7™enc

the door heing taken off, it t d'onTbe „ 17^:™ ,mogn,sed a» being the plaintiff',. Whether he Irhfa
'*""'

rZlf. I..••°'r"/
"'"=">''''' " '^^^ «• door ™

16 the nght to occupy. I think the defendants w«„M

conainiy, after ^ing "ricrfbertrar^rret

'

.tr«ct.on of the church, not to n,ake good the subscrin

rpS:r;^f---£-

to"hm1o?-'d^

the 1.1 .r ""ff'

however, beside the question ofthe legal nghts of the parties. The second questionsupposing the plaintiff to be sufficiently no. 'ete" of 4epew «, whether the act of the defendantVisone^n;^;^:
the pew which will give him a right of action ? iZnot

vol. I..
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T.

Bunt

WM. think the plainti< coald of his orra will and pleasnre fit

^^^^ up the pew as he liked ; he must conform to such rules
and regulations as may be established in that respect,
and have the assent of the incumbent and church-war-
dens as to the manner of doing it. The incumbent and
church-wardens, I take it, had authority in the matter of
fitting up and decorating the pews of the church. They
might have constructed them all without doors, or they
might have made some with doors, and others without,
and I apprehend the pew-holders would have no cause
of complaint because the pews were not constructed to
their liking. Here in the present case the pew was
constructed according to a certain mode, and it had a
door, and it was intended it should^have one, and that
it should remain if the plairitiflF had paid the amnunt
demanded of him. It may be said that the pew maym
as well be occupied without a door as with one, «nd
that it is no injury to remove the door. In one sense

f. that is so, but the question is, whether there be any right
after a pew has been acquired and assigned to a person
to do an act which renders it different from all other
pews, and makes it singular and to attract attention. I
do not think there is any such right in the ohurob-
wardens. If they could take off the door of » pew
because the subscription was not paid, then they could
do so for any other matter connected with the dhuroh
which the pew-holder refused to comply with. And if
they have the power to remove a door in such a case, I
see no reason why they would not have the same power
in cases \/here parties had paid. All these powers, it

seems to me, are to be exercised for the interests of the
church and the members thereof. Now, if the yestry
should by a majority resolve that the pews should have
no doors, then no individual would in my opinion have a
right to render his pew singular by keeping a door on
•it. The same principle operates in this case. By doore
being put to the pews we must suppose it is with the
a_ser!^ q^ the majority, and the church-wardens have no
Tight to render any of them singular without the assent
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uguiar irom the others, and attracts attention if --ev-w

«.«du>g .„ a different pooition fr„„ other membera
"^

th.«.me act «re done to render the chureh uniformthe c„e «„ld b, reversed, it would then be done tog.vent .ndividual, fro. making themselversingula^The ajnry oonsKl, m the intent, in a case like this I.pp^r, t. me, therefore, the action is well snstai

The fctm of action being ease instead of trespass is

t^llZT ''^ ","" ""' ''»"- f"™ °f •« i -lor iiyunes to incorporeal rights.

heW .fT/r'°"' ^ ^^'"'^ ^'^^ J"^g"'^"' 0^ the court^W should be reversed, and the plaintiff be allovved toenter his judgment upon the verdict.

mxe^
m which a m^ority of the court has con-

tJ!n* '!rt ''*?* ^ '"^ ^"P"'«^ ''^ *«^«« i'^ the view

jttr f .T'^ '°^ '^*''°^'^*^ J"'^«'°^'>t «f tl»« ChiefWe of the Common Pleas in the court below; ,nd f

t r/r* '^7^ '^ ^'- ^''''' ^'^ ^'^^ b"»t upon the«t^ of the one destroyed by fire, with an arrangement of

i ^J?
corresponding whh those destroyed, I shouldW. felt difficulty in denying to the plaintiff his right to

S,!r-M-
V'' '^"'°^' corresponding with the one in

ttt^bwlding destroyed.

But dealing in this case with a matter of strict legal

'

ttght, It hes upon the plaintiff to shew a title in law.tn
Wtate, ,n the identical pew, the disturbance in the pos-
ifmon of which ifl the subject of thia taction. The erec-
%m 01 iij^* new Qhurch on a new site, different frcnjtMt oa which the former oxje stood, creates difficulti^a
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J854^
in the way of the legal right claimed, which I have been

^^^ unable to overcome—this difficulty is a technical one

Hjri*
merely, for if the new church is built partly from funds
belonging to the pew-holders in the former church, and
the residue by funds contributed rateably by the same
pew-holders, of whom the plaintiff was one, there can be
no ground in reason why the mere change of site should
disentitle the plaintiff to a corresponding pew in the new
church, when if the same site had been retained he
would have been entitled. But to sustain this action he
must have more than a right to be re-instated in his
pew; he must have a legal estate in the pew; he may
have the first, and be able to enforce that right, but I
cannot follow the learned Chief Justice of the Common
Pleas in his attempt to establish the second.

On the other hand there is much in the circumstances
under which churches are built in this country, to favour

Jvigamt. the idea that the right acquired in a pew by absolute
purchase is no more than a right to that pew as long as
the building in which the pew is situated may last. The
vestry is constituted in relation to the building, and not
as in England, of the rate-payers of a parish. Again,
the soil and freehold of the site of the church are in the
incumbent. He is a trustee, and the cestuia qui truatent,
I apprehend, are not only the pew-holders of such
church as may happen to be on the ground, but of all

members of the church in the locality. Take the case
of a church which had become altogether inadequate
to the accommodation of an increased population, and
such a church becoming ruinous or destroyed, it would be
difficult, I apprehend, to deny to the whole body of the
churchmen of the locality aright to erect a suitable church
upon the ground reserved and set apart for the erection
of a church, and I do not see how such right could be
overridden by the body of individuals who had been pew-
holders in the old church. If the preferable right were
with such pew-holders, I am not sure that it would not be
a denial of the right of the whole body of the coDgrega-
tion, vx favour of a portion of that body.
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But however this may be, I have been unable to seethe legal raght of the plaintiff in the pew in question
which IS necessary to support this action

^ '

With regard to moneys received from the insurance ofthe church building, destroyed by fire, it is rZsUonwho may be entitled to the benefit of such moneys andquite another question whether they giv^ Tnv Shf*
those entitled to them, to have thei fppHed fn f ^^construction of precisely such a church a theon'destroyed; and even if they conferred such r gh thewoud still remain the question whether such a ri2

• J

[Before the Son. Sir J. B, Robinson, Bart J •

the Hon. W. B. Draper, a B T A p I. U '

^ra^5^, the Hon. Mr. Justice Richards: and theffon. Mr. Justice Hagarty.-]
^

[On an Appeal prom the Couet op Common Pmas.]

Carroll v. Potter.
^it'^'^^rnentasamt absconding Mtor-Ezecution^ued out in action notcommenced by summons.

""'" ""'

over writs of atffi^n? pl cef nhrfhe7iff%'S''*!f'^, P'^°"»y
execution; notwithstnnding the udim«nf!f5 ^^?i'

}>oforo such
sued out, was entered up upon a colnnl-f

•'^ ° "^"''' '' ^"^ "oen
process had been served orTecutiiw "".u

"""."^ '""^^o^ "o
writs of attachment

" "ecuted before the suing out of the

^'I'eSin^gJ
"'"^' ""'''' C- '-' McLkan. J., and Spkaoob. V. C,

•
The facts of this case appear in the judgment, and in

* The facts out of which this"^tion aro.e toTkt's-^s rri- - ,1iDg Of the Stat., 22 Vic ch 9r. thA fali J J""'' '" *^® V^'
confession ofjudgment B^venunSr Ik!^

•'"'*'*'°° °^ ''^'*''» "'^'J*" »
thia case, Toid asTgainst creVtoS.

*'"" """'"«*'«>''«« Wearing in
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From the judgment there reported the defendant
appealed, alleging as grounds of appeal,

1st.—That there was no evidence that the appellant
levied the moneys directed by the ynit oifieri faciat to
bo levied, the evidence at the most only showing that
there were goods out of which the appellant could have
levied.

2nd.—That there were no goods out of which the
appellant could have levied the said moneys, the same
being exhausted by the writs of attachment filed with the
appellant on the seventh day of August, 1868, and the
other attachments filed and proved on the trial.

8rd.—That such attachments were entitled to priority

over the respondent's execution ; that the seizure under the
executions made on the 6th of August, 1858, enured to

stetMMBt. the benefit of the attaching creditors the instant the first

attachment was lodged, and that no actual seizure under,
or specific appropriation of the effects of Piekh to
such attachments was necessary ; that if the same was
necessary, the goods, though in the custody of the
law, were in such custody for the purposes of the law,
and could be so seized or appropriated ; and the evi-

dence showed that such seizure or appropriation was
made.

4th.
—

^That the plaintiff's execution was not entitled

to priority under section 21 of 22 Vic, cap., 25, (Con.
Stat.,) he not having served or executed process therein
before the suing out of the writ of attachment, his

judgment being founded on a confession, without
process.

Mr. Freeman, Q. 0., and Mr. AncUnon, for the
appellant.

Mr. ffarriion and Mr. Wood, for the respondent)*.
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^
Ih. pofa.. ,eU.d 0. by counsel .ppe„ fa ft. j^^g.

Sir J. B. Robinsok, Bart., C J tk- ..i
• ..*.

the defendant, sheriff of the' ll:;fl ^Tmaking a false return to a /? f« • '
^°'*

judgment obtained by plaLfff*^!' "^T' ^''^ '"^ «*

^.e^:rrz,„riet:or- r^
-'"'

*I» "riti and yet falsely reTumJ T? '"^'"^ "^

defendant with neriectin» f„ i ,. '
"'""«'" "'•

«o«* anffieient ^'^^^'^C.^,,^"'' ^'^ -a

aia'^;tritfdii':£r^H^"^- ^-^
^«j.-. good, a, ...egeTLTfiir^ :."s

:

the second count, that there was nnf of l- . ^' °

ae period in tiat oor^^ZTZl: rTl!:"!'delivery to bin. of tbo plaintiff's
fi ;« till l!

".""
«.e«of any goods of the said oJu, Pi^^ ",^
the defandanfa bailiwick, whereof the drfenLrt;'Oto^ or oonld, or might, or onght to hatleried thi«id moneys so endorsed on the iid writ fc'
part thereof.

™'' *"•• <»• "7

XIM^i't*^/ r*°' ™ *'''™ <« tke plaintiff for
^831JT,M)i, by consent, with leave reserve? io tt

II

8EU.&B. 781.
4£aat^28.
6 Q. B. 870.

III

(*) 6 C. B. 608.

/l>fQB.0.S.M7.
(/) 8 U. 0. Q. B. 280.
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defendant to move to enter a verdict for him, on the
firsf, second, and third pleas, if the court should think
that certain attachments which wore given in evidence
upon the trial were entitled, under the facts proved, to

prevail against the plaintiff's execution.

A rule nisi was granted accordingly in Michaelmas
Term, (1859,) which was argued in the same term, and
the court gave judgment discharging thy rule and
upholding the verdict for the plaintiff.

The defendant has appealed from this judgment.

The facts of the case and the grounds of the judg-
ment are fully stated in the printed case.

On the 10th of April, 1857, Fickle then living in the

county of Oxford, gave a confession of judgment for

X8000 to the plaintiff Potter, a lumber merchant living

in Brantford, in a suit in, which no process had been
served or sued out, with stay of execution till the 1st of
April, 1858. The judgment was entered on the 18th
of April, 1859, on that confession.

Early in August, 1858, before the 6th August, PicTcle

absconded from Canada, and afterwards on the 15th of

August, 1858, the plaintiff issued a writ of fieri facias

on his judgment endorsed to levy £2750 damages and
i£8 14s. 9d. costs, which writ was placed in the sheriff's

hands on the following day.

At the time that PicTcle absconded there were four

ynitB oi fieri facias in the sheriff's hands against his

goods, and on the 6th August the sheriff seized under
these writs all his goods, consisting chiefly of a quantity

of lumber. On the 7th August, 1858, the first attach-

ment against Pickle under the absconding debtors' act

was put into the sheriff's hands. It was at the suit of

the Oommercial Bank for a debt of ;£125, and was
issued from the Common Pleas.
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On the 10th Aucust Ifi'-.s n n
PicMe erne ,„ thf 'c iff

1"" '" n
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Illll August, ai.,1 between that ,1, , ,
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^hose a.taehn,e„,s had been Ld out h
""/

T''"'"'''7th of August, 1853 „„h .K» .i
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"Ws^and . false return to his writ of execution.

vol, I.
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1800. Ap-'inst this judgment the sheriff has appealed.

Carrol

PotUr.
This, then, is an action brought to try the right to the

money which remained over in the sheriff's hands, after

ho had satisfied the four writs of fieri facias which had

como to him before the 6th of August, 1858, and were

then lying in his hands current and unsatisfied.

No one disputes that those four executions being prior

to any writ of attachment being sued out, were properly

paid in full out of the proceeds of the sheriff's sale.

The question is, what application the sheriff should have

made of the surplus, after satisfying those writs and

certain charges which are mentioned in the evidence.

If he was wrong in assuming that the surplus was to be

divided ratcably among the attaching creditors, who had

obtained executions, then the judgment given in the court

below is right.

Judgment.

The plaintiff. Potter, can say truly that he had

obtained judgment against the debtor, Pickle, before he

absconded ; though lie must admit that his judgment

was not in a suit which he had commenced by service of

process, as the 55th clause of the statute provides it

must be, in order to entitle it to priority, and he can

also say truly that he sued out a writ of fi. fa. against

Pickle's goods upon that judgment, on 15th August,

1858, and put it into the hands of the sheriff on the fol-

lowing day, whether before or after a second attachment

at the suit of the Commercial Bank, against Pickle, for

^£239 2s. 9d. was delivered to the sheriff, does not appear,

and is not material.

On behalf of the attaching creditors, in whose favour

the sheriff decided, it is to be said, on the other hand,

that on the 7th August, 1858, an attachment against

PichU for X1^5, as an abscQuding debtor, was.delivered

to the sheriff; that on 10th August, IS^B, another

attachment was delivered to the sheriff at the suit of
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more, for £888 14s. 4d., and that afterwards, and
within B.x months from the date of the first writ of attach-
ment there were other writs of attachment against
J'tckle for an amount m all very much cxceed^nff the
surplus which is now in question, and the defendant con-
tends that all these attachments, according to fbe Com-mon Law Procedure Act of 18r.6, which wnf at tha^ ^-.ne
in force, were entitled to stand upon an eq: al footini^ of
right, and to be paid rateably in proportion .m n. tha-
aelves, to the amount of the judgments that ^^t^.^ be
obtained in the several attachment suits. Theix- can bo
no doubt on that point; it is clear all those attachments
which came to the sheriff within six months from the
delivery of the first, as I believe they all did, stand on
the same footing. They were either none of them entitled
to take precedence of Po«.r'« /./a., or all of them were.
It seems to me to be clear that they were all entitled
to be preferred to Potter's execution, under the express
provision of the statute, by reason of Po«.r'. suit not ,,^ ,having been commenced by process served before the
suing out of the first writ of attachment against Pickle ;that circumstance excludes him from the benefit of the
55th section of the Common Law Procedure Act of 1856
which would, however, have given him priority, his
execution being prior in date to any obtained by an
attaching creditor, and the fact of Potter', suit not hav-
ing been commenced by process, it leaves the 57th section
of the statute to its operation, the effect of which is, that
the money made from the sale of the goodsJs to bo dis-
tributed rateably among all the attaching creditors.

I do not think we can avoid holding this to be so
unless we discard, which we have no authority to do*
that part of the 55th clause which makes the commence!
mentofthenon-attaching creditor's suit by service of
process, one of the two conditions of his obtaining prior-

o.er ouua aiiauumuats aa may have been sued out
before he obtained judgment.

847
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The legislature may or may not have duly considered all

the consequences of this provision being made in the terms

in which it stands ; but I do not think we can have

any doubt as to the meaning of the language they have
used, or that we can decline to give effect to the statute

according to its obvious construction.

It may be that tlio legislature apprehended that a

debtor on the eve of absconding would be apt to confess

a debt which was really imaginary in favour of some
friend for the purpose of covering his effects for his

own benefit, and that it might not be easy to obtain

proof of the fraud, and that they therefore thought it

prudent to give priority to the non-attaching creditor

"who was first to obtain an ejiecution against the debtor,

only in those cases where he has proceeded in the ordi-

nary course by taking out and serving process which
might appear to be some security against collusion. It

Jadgment. must, however, be owned that the security would be
rather apparent than real, since there would be little

difficulty in making the fraudulent arrangement in
time to serve process before the debtor absconded.

In Daniel v. Fitzgerald (a) we felt ourselves con
strained to take the same view that I have now stated
of the effect of the 55th clause, and I am not aware that
there has been any decision to the contrary, and if there
were indeed, it would be a decision against the plain
words of the 55th clause. We nny entertain doubts
whether that provision does or does not make that dis-
position of the goods of the debtor which is most consis-
tent with the just claims of the several parties, but we
surely must treat it as an enactment that must prevail so
long as it is unrepealed and unaltered.

Thejudgment given below in favour of the plaintiff,
Potter, proceeds

,
as I under, .and, on the principle that

(fl) 17 U. C. E. 609,
'

'' "
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when PicWi goods were seized under the fi. fas or
one of thoK, that were in the sheriflF's hands on the''6th
of August, such goods were thereby placed in cuBtodia
(egis; that the attachment which came the next day (Tth
of August) could not, therefore, attach upon the same
goods, and that the sheriff, moreover, took no step to lay
on the attachment, as the phrase is, even if that had been
possible; .that the goods, consequently, were not bound
by or for the purpose of these attachments, whenPo«er'«
fi.fa. was delivered to the sheriff on the IGtlx of August
and that the attachments, therefore, could form nd
obstacle to the plaintiff, Potter, obtaining satisfaction
out of the residue of the goods which were all still unsold,
and in the sheriff 's hands.

I must say that I cannot take this view of the statute.
From an early period it has been held, that where a
second execution against the person of a debtor cornea to
the hands of a sheriff, who already has the debtor in .
custody at the suit of another plaintiff, the debtor is to

"**

be looked upon as being in the sheriff's custody upon
the first, and this withcit the sheriff going through any
form of arresting on the second writ, and without any
thing being done to place the party in custody under
such second writ. Front's case {a) was a case of
that kind, in which the court resolved " that when a man
is in the custody of the sheriff by jorocm 0/ ^aw;, and
afterwards another writ is delivered to him, to arrest the
body of him who is in custody, presently he is in the
custody by force of the second writ, by judgment of law,
although he do not actually arrest him; for to what
purpose should he arrest him who is and was before in
his custody? Et lex non preecipit inutilia, quia
inutilis labor stultua, and the writs of the capias
ad satisfaciendum are not only quod capiat, ^c,
but quod salvo custodiat, ^c, so that although he
cannot take him whom he has in his custody,

I

yet

1 1-^

1
ft

1
i

J 1
li )^^|

1^1

1
il

1

(a) 6 Coke, 89.
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1S60. he may safely keep him," Britton v. Oole^ (a) and
Jackson v. Humphreys, (b) are to the same effect, and
the same principle has been frequently affirmed, (c)

The sheriff, consequently, would be liable for an escape

at the suit of the plaintiff in the second ea. «a., if he

were to let the debtor go after the first writ being satis-

fied, that is, provided the imprisonment of the debtor

under the first writ was legal, but not otherwise, as

was determined in the late case of Sooper v. Lane.

Such is the law as regards executions against the per-

son, and it is quite plain that the analogy holds in the

case of goods being seized by a sheriff under a writ of

fi. fa., when another writ of ji. fa. afterwards issues

against the goods of the same defendant, to the same

sheriff, at the suit of another plaintiff. It is clearly

held that in such cases without any seizure made under

the second writ, of goods that had been already seized,

and even were in custody of the same officer under

Judgment t^© ^^st Writ, the goods must be held to satisfy the

second writ, if any thing should remain after satisfaction

of the first. This was assumed to be the law in Beekman
V. Jarvis ; (d) and in Drew v. Lanison, (e) and Jones v.

Atherton, (/) the matter is treated as being perfectly

plain. In the latter case. Gibbs, C. J., says, "If the

sheriff has the writ in his office, though no warrant be

made on it, if he afterwards gets possession of the goods,

though apparently under another writ, yet his possession

shall inure to the case of tb ' first writ."

In the other case, of Drew v. Lanison, Lord Den-
man said, " The dutj- of the sheriff, when he has several

writs of execution, is clear. He is to execute them
according to their priority, which, as to writs oi fieri

facias, is according to the time of their delivery to him.

By executing is meant that he is to apply the proceeds

[a) Com. 434. (J) l Salk. 273.
e) BuUer N. P. 66

;

1 Bos. & P. 24.
d) 8 U. C. R. 280. («) 11 A. & E. 529,
/) 7 Taunt. 66.
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Of goods seized in that manner. It is not material
whether he seizes the goods under the first or under the
ast writ, as soon as they are seized they are, in point oflaw, m his custody, under all the writs he then has, and

The^wrt."
'''"' '^ ""^' '"^ '''''' °^ ^-' -^-""

In such cases the question in fact is about the dis-
posal of the money produced by the sale, and the point
s conveniently brought up in an action against' the
sheriff for a false return.

I do not apprehend that any difficulty is allowed insuch cases or should be allowed in this, to be created by
applying the principle that goods cannot be seized under
legal process which are already in the custody of the
law. That principle m reason, I think, cannot be applied
where the goods and the proceeds are all under the con-
trol of the same officer whose duty it mu^t be to dispose ,

,

of them as the law requires, but only in cases where
""'"

goods being already seized under legal process are in the
hands of one officer, and are attempted to be afterwards
seized and taken out of his hands by another officer
upon some other process, which latter seizure, if perse-
vered in, would defeat the first ; as a general rule the law
prohibits that, though there are several exceptions, as
the court considered there must be in the case ofFranm
V. Brown, (a)

I think there is nothing in this case which relieved the
sheriff from the responsibility of determining how the
remaining proceeds of the goods sold ought to be applied
and that It was his duty to apply them according to
the legal rights of the parties under the absconding
debtors acts, which it seems to me must govern. If the
Ji.fa8. which were delivered to him on the 6th of August
or beforfi- had bspn iH '-i- =«»-. • t- ----i-, _au ueen s.t ^-jt somu reason mvaliU, and had

851

ii

m
(a) IIU.C.R. 668. h-ri-rh^.
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1860.

Can-oil
V.

Potter.

been set aside after the 7th of August, or if, trhich

would be a clearer case, the debtor who had absconded

had sent from the foreign country to which he fled suffi-

cient money by a friend to satisfy all the executions in

full, and had sent him at the same time authority to

demand his goods from the sheriff in his name after the

executions had been discharged, ought the sheriff to

have given up the goods in either case notwithstanding

these attachments had come to him before such demand

was made? I think most clearly not. No doubt it

would have been his duty, though he had never actually

seized under them at all, especially the goods which were

already in his hands under thej^../a., still to detain the

goods in his hand" for the benefit of the first attaching

creditor, and of all the other 'creditors who might pkoe
their attachments in his hands within six months.

As was said by the court in Foster's case, with

Judgment reference to executions against the person, the com-

mand to the sheriff is not merely to take, but to

keep and detain, so in regard to these writs of attach-

ment under the absconding debtors' acts, the command
of the writ in the form given by the legislature (C. L. P.

Act, 1856, schedule A., No. 7) is that the sheriff shall

attach, seize, and safely keep all the real and personal

property of the debtor who has absconded to secure and

satisfy the plaintiff a certain debt or demand, and to

satisfy the debt and demand of such other creditors as

shall duly place their writs of attachment in the said

sheriff's hands, or otherwise lawfully notify him of their

claim and duly prosecute the same. The writ also con-

tains a notice addressed to the debtor that in case of his

failing to put in bail, the plaintiff may proceed to judg-

ment and execution, and may sell the property so

attached. I cannot read this writ and the various

clauses of the Absconding Debtor's Act e3 it now
stands in the Consolidated Statutes of Upper Canada

„„.„.. , chapter 25, embodying the chnaes of the Common Law
"^ •*' Procedure Act of 1856, which were in force when these
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proceedings were going on, without seeing that the legis-
lature did not give the process by attachment f.,r themere purpose cf compelling the appearnnce of the
absconding debtor. They provided by it also for the
detention and safe custody of the goods, in order that
they m^ht be forthcoming for the mtisfaotion of the
debts of all the attaching creditors who should obtain
judgment, having taken out their attachments within six
months after the first of such writs.

It is quite true that if the attachment which came to
the sheriff on the 7th August was the only one that
we knew of in this case, and if the debtor had put in
bail to that writ, and if the four^. fas. had been satis-
fied before Potter's f. fa. came to the sheriff, he would
have got his goods back, and then the effect of the first
attachment would have been only to compel appear-
ance. But here there were many writs of attachment
that came within six months, as I think all the 21 .
did, and it is clear under the statute they must be looked
upon like so many sums added to the first attachment.
The 54 section (C. L. P. Actof 1856) expressly dispenses
with the necessity of any appraisement or inventory in
connexion with the subsequent writs, and if the sheriff
having these goods in his custody under the writs of^
fa. long before he sold them did omit to have any
appraisement of them made or any distinct inventory
under the first attachment, thei whatever remedy the
owner of the goods, or the attaching creditors might
have against him for any damage arising from that
omission, I do not think we could hold that the attaching
creditors lost the benefit of their attachments in conse-
quence of it.

It appears to me that the sheriff having seized these
goods under the first four writs of^. fa. before any
other process against the goods had reached iiim, was
bound to satisfy those writs first, as he did out of the
proceeds of the sale. And that whatever money remained

^^ VOL. I.
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in his hands after deducting his legal charges was applic-

able to the executions of tao attaching creditors, ivhen-

ever they might get the length of ej:ocution, in the same
manner as if tliey had all put their nttachments into his

hands at the same time, viz., on 7th August. Ji was
the duty of the sheriff to keep the money, as he would
have kept the goods, if they had not been sold till

the period arrived for a rateable distribution. And
as tho attaching oreilitors vroro, I think, entitled to the
whole of the rei^j-iriiag r»rocfteds, provided so much
was required for pujw.g ! , in up r.! full, as it clearly

was, it must follovT V^i^,^ tlir jiluintiff Potter coming
with his Ji. fa. on tbt- U.th August cannot claim to

be satisfied to any e^teat.

That appears to me to be the conclusion to which we
must come, vnder the 65th section of the C. L. P. Act
of 1856, for the reason that Potter had not commenced

Judgauni his suit by process served, and so had not a claim to the

priority which he would otherwise have had by reason
of his having obtained execution before any attaching

creditor.

If he had had either of the claims to precedence which
the 55th clause makes necessary, he would have come
before all the attaching creditors ; but wanting all of
these requisites he must go behind them all, I think,

and the money ought to have been distributed (as it

seems it was) rateably among all the attaching creditors,

according to the 57th section, not affected under the cir-

cumstances by the 55th section, for it is perfectly clear

that Potter's case does not come within that section. If
this is not what was meant by the legislature, or is

thought to be unjust or inexpedient, still it appears to
me to be a consequence so p. ^ly flowing from the law
as it stands that we cannot 1.

"

otherwise very well till

the act is altered by the legislature. The provision
made by the 55th section has stood ever since the sta-

tute 5 Wm. ly., ch. 6, was passed, of which it formed
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the ItJi clause, and I cannot say that I have any doubt
on a cvu'cftil perusal of it that the legislature only meant
to postpone the attaching creditors in favour of any per-
son who not previously by attachment has obtained
execution before them, or any of them, provided such
othir person had taken out his writ and served it before
tho debtor absconded, thereby giving proof that he used
greater diligence than the others, and that he was in the
ordinary course of proceeding by compulsion to enforce
his demand in invitum, and not by collusion with the
debtor, in which case it would seem hard that he should
not have priority merely because the debtor after he had
been served by him had absconded.

In the argument, the following cases decided upon
this branch of the law were cited and reasoned upon,
but I do not find that they are any of them incon-
sistent with the opinion which I have expressed. Gfamble
V. Jarvi8,{a) Bank ofBritish North America v. Jarvi8,{b) judgmwt
Beekman v. Jarvia, (c) Francis v. Brown, (d) Cann v.

Thomas, (e) Daniel v. Fitzell. (/)

In my opinion, the judgment given below should be
reversed, and the rule for entering a verdict in favour
of the defendant should be made absolute.

Mr. Justice McLean, who heard the case argued, and is

now unavoidably absent, has authorised me to say that he
has come to the conclusion that the rule for entering a
verdict for the defendant should have been made absolute.

VJ

1^
*'

f ii

1
'

Draper, 0. J.—I do not perceive any ground upon
which it can be successfully contended that the property,

credits^ and eflFects of an absconding debtor are bound
either by the issuing of a writ of attachment, or by
the delivery of such writ to the sheriff. The sheriff

a) 5 U. C. 0. S. 272.
e) 8 lb. 280.

e) 17 lb. 9.

(6) 1 U. C. Rep. 182.

d) 11 lb. 658.

/) 17 lb. 869.I
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^1860^ must, in my opinion, "take into his charge or keeping
crou '^^ «"°'' property and effects," in order to subject them

to thft nn*>t«n>!nr> ,y.f 4-1, « . li. mi i . .

Potter.
to the operation of the writ. The duty imposed upon
him of making an inventory or appraisement of the
goods attached, and returning such inventory or appraise-
ment, together with the writ, confirms me in this
impression.

When the property and effects are thus taken, the
sheriff's duty, unless they are of a perishable nature, is

° Tr^f'Tr""^ °"' °^ '^''' *^'"g« ^^PP^"«' viz.:
1. Ihat the defendant in the writ of attachment puts in
and perfects special bail, in which case such property and
effects (or if they have been sold as perishable, then the
net proceeds thereof) are to bp restored and paid to him
unless the sheriff has some other lawful ground for with-
holding them; or 2, that the plaintiff obtains judgment
and issues execution, when the sheriff's duty, with regard

Judgment. ,
'*'"'"f

'
^'" ^^ the same as in other cases, the distri-

bution of the proceeds being rateable in cases coming
M'.th.n the 29th section of the Absconding Debtors'
Act; («) or, 3rd, if the plaintiff fails in his suit, then
he sheriff must restore the goods, unless he has some
lawful ground to retain them. The effect of the attach-
ment, therefore, is either to enforce the defendant to put
in special bail, or to hold his property to satisfy any
judgment which the attaching creditor or creditors may
recover. J'

In the present case, the goods were seized on execu-uon before any writ of attachment came to the sheriff'shands. Even if an attachment would bind goods before
It was executed, in the present case there we're no gooto be bound by it, for they were in custodia legie, takenin execution So fur, at least, the writ of afta^men'was inoperative. I do not understand" it to be contended
that the seizure on a writ of execution could enure as ase zure on a writ of attachment subsequently received hjthjshen^^^nc^^ of the two writs are wholly

("^ Consol. Stat. U. C, ch. 25.
' '"^



I860.

BRKOR AND APPEAL REPORTS.

wIrJ>'l''''"T''^"'°^"'°" *° °^^°r^« hereafter.What i'a^.r^on, J., says in Wintle v. Freeman 7«applies only to writs of execution.
^'•^^'^«»» («)

The four executions which were in the sheriff's handsbefore any writ of attachment was delivered to him onlydirected the lew of £R9i ^uu • -j
"-^ "'"J. only

expenses uZL 1 '
^'^^ '"C'dental costs andexpenses. Under the executions, all the debtor's goodswere seized. Then the sheriff received the two wrft ofat achment and next the respondent's execution for

III' k/ • V'T ""'"''''^ *''^* *h« ^"aching creditorshad obtained judgment when the sale took place. Norwas It urged that from the nature of the property seized

avoided,) that the sheriff could not have sold enough to

Z2 rTT '''''''' 'y ^- before the fir

As 1 ti Lf • /r' ^"^J'°*' '^ *h« attachments.As little was it urged that the goods were sold under the
'"-«»•»»

15ik section of the Absconding Debtors' Act, as perish!

The sheriff, therefore, had no authority to sell, excentthat denved from the executions in his hani, (,) a dX
atis ymg the first four, he had no authority to cont nueto sell, unless it was under the respondent's writ. Buigoods whch produced at least ^1400 were sold afterthe first four executions were satisfied. And the sheriffappears to me to be in this dilamma, either he soldunder the respondent's writ, or he sold without autho.

ity. And he is now setting up the claim of the attach-ing creditors, which is a claim to have the goods them-
selves held for their benefit, a. a. answer'to th ro"

the saTe
'" ""^^'^ ^^^'^ '^'^ ^''^^''^ «'

J^^^^f^^^^^^fecU^^ was held that the sheriff,

(a) 11 A. & E. 548.
' ~~~ " "

(6) Vide per Lord Demnan.
[«>W .^Lainson. 11 A. & E. 587.

367
m

v^M
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1860. having once told undoi tie plaintiff's execution, wag

answerable to him for tlu debt, though the sheriff, after

the sale, discovered a prior execution in his office, and

consequently returned the plaintiff's writ nulla bona.

In that case the sheriff was probably liabh^ -- ^ ..y

who delivered the first execution to him for neglect, and

here, if the sheriff is liable (which I by no means affirm)

to the attaching- creditors, it would not relieve him from

accounting for uio money to the respondent, on whose

execution iho goods must, on the facts appearing, be

taken to hiue been sold. And Rijbot v. Peckham is .p-

proved of in IfutcMnson v. Johnston, (a) where the court

take the distinction between a seizure under a second

execution, followed by a sale under a prior one, and a

seizure and sale, both und<(r the second vrit. As

explained by Gibbs, C. J., in Jones v. Atherton, (6)

if the sheriff has the first writ in his office, and he after-

wards gets possession of the goods, though apparently

j«dg«.i>t. uncler another writ, such possession shall enure to the

use of the first writ. If, therefore, the sale in this case

must necessarily be treated as made under the respon-

dent's writ, after the prior executions wero satisfied, the

plaintiff would seem entitled to recover. L'he goods

were not sold under the wr, of atta.hment, d as thero

were goods remaining after the satisfaction of the first

four executions, the 2nd and 3rd pleas are (at least

literally) disproved.

But, independently of this, the seizure in execn+ion is

a complete and exhaustive act, leaving nothing in toe

execution debtor capable of being seL ', th igh the

right of property so far continued in hi i, tl at any

moment before execution executed he may entitle him-

to a restoration, by paying off the demands in the

sheriff's hands. But the sheriff cannot, in fact, make a

new seizure, toties quoties he receives a new execution,

And accordingly, Eolt, C. J., in Bachurst v. Clinkard,{e)

held, that goods once seized and in custodyuy of tuv

(u) 1 T. R. 729. (6) 7 Taunt. 68.
'^

'

(c) 1 Show. 173.
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W,^ nnnot bo seized again by the same or another 1860.

869

fh ^V''"
P''\'^°' ^«««' ^^en the attachments came intohe shenrs hands he could not seize the goodsTn n e^t on for the purpose of those w, its, because' he h 3 Im

» adj „ execution, anymore than a landlord could hav!distramed upon them. Neithercould the seizure in execltion operate as a seizure to bind the goods for the nurposes of the attachments, for the on! was a a ,Z"her was a mesne process ; the result of the former wasoertam, namely the satisfying the debt recoveTd bysale of the good., ^vhile the result of the latter was con^

..the latter d.d not authorisB the turning he gofda

eizu e ,T no'
"

f f^^^^^'^.-^ ^^^^ ^he goods before

T 1 u u
'''^ ^" ^''""''^^ '^"^ it can operate upongoo ]s which cann.^ be seized under it, or how it can

So?;;!
"

'

')' ''''''-'' °^^ writ ;ihi ......capable of bin<) ag goo^ rom the moment the sheriffreceives it, and when, understand the law, suchwrit coming into a sheriff '« hand, who has already seiedgoods of the execution debtor under a prior wri the

every subsequent execution from the moment of its

catb^of ""'f- ^'^ "^^"^ ^^-"^-'^ - thus

c^n! V i"".''""''^''*'
°P''"*^°"' ^^"« '^' attachment

satisfied
" ""'' ''' """"°"^ P"°^ ^^ ''

-'

It is, perhaps, idle to speculate on what the legisla-

Zl 7ft-" •^°°' ^^^ '^''' P^««'«« «-«« been pre-
sented for their consideration. Strong arguments might
be advanced to shew that in reason and justice a creditorWho had ont, od up his judgment many aon a before
his debtor ab .ended, where no fraud was imputed to
ine creditor, nhnnlrl »,«* I,- J^.-.- 1 n ,

.

^ ,
,

'''' "^ uepiivea of his remedy by
execution, by a writ of attachment being placed in the
hands of tho sheriff a few days or a few hours before he

i.:.

::!,9i
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Potter.

JadgnMnt.

I860, iasuod hkfi.fa. In the absence of any such statutory

"""v—' rule, I think the respondent upon technical grounds,

at least, has a priority, and, therefore, that the appeal

should be dismissed.

Burns, J.—According to the cases of Gamble v.

Jarvis, and Bank of Britiah North America v.

Jarvia, goods which have been seized and taken

into custody of the sheriff upon an attachment are so

far ill cuatodia legia that an execution, before one

obtained upon the attachment demand, unless it be

obtained under the provision for allowing priority in

cases where the plaintiffs have commenced a suit and

the process served before the writ of attachment sued

out, cannot attach upon tlie ^oods. The effect of these

decisions and the acts relating to absconding debtors is

that when there happens to be a class of creditors

of the absconding debtor who issue attachments, and

another class of creditors who already have judgments

but have not issued execution, if tho attachments be

laid on before a levy made upon an execution, then tho

attaching creditors are first entitled to be satisfied,

provided they proceed on to judgment and execution,

and the execution creditors must wait to be satisfied

from any surplus, if there be any. A judgment creditor

who has not issued an execution until after an attach-

ment has been laid on will stand postponed till after the

judgment and execution on the attachment be obtained

and satisfied. Should there be several attachments

issuing at different times, and some of them come to the

hands of the sheriff after execution and some before

the execution, I apprehend the inevitable result of

holding that the goods onr^e taken upon an attachment

are in cuatodia legia is that all the attachment creditors

are let into the exclusion of the execution creditor.

In the present case the judgment of the court bel'>w

affirms that nrinciole. and decides the case upon it \n th

just this difference, that it is applied to executions where

the good9 happen to be in cmtodia legia before any
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attachment has issued, ami the simple question is,

whether the principle has been rightly applitnl or not.

As wo see, the courts have held upon the constni.'iii.n
of the absconding debtors' acts, that attaching creditors
do acquire a right of lien, unless in certain cases provided
for

;
so on the other hand, as observed in the jud>r,„cnt

of the court below, wo do not find that the legislature
has provided for a case of this kind, but it has been
left for the courts to say how the rights of the parties
shall bo dealt with. If we put out of question the
attachments intervening between the first execution and
Fotter'i execution, there could be no question that tho
seizure upon the first execution would enure to the
benefit of PotUr, and the shcrifi" in that case wouM
make no further seizure or do any thing more than ho
had done upon the first execution. Then, when an
attachment comes into his hands after the first execution
and before PotU'/,, the question is, what is tho effect of ,,,^.„,
It ? The act of parliament declares that the sheriff shall
forthwith take into his charge and keeping all tho
property, credits and effects, &c., of the absconding
debtor. How can he take them into his custody upon
the attachment when he already has them upon an
execution ? Suppose the goods were in tho hands of the
coroner upon a writ of execution, the sheriff upon an
attachment could not seize them, nor could the goods
be seized by a coroner upon an attachment while the
sheriff had them upon execution. The whole argumentm favour of the attaching creditors in this case must
rest on the fact of all the different writs coming ^o the
hands of the one and the same officer, and upon the x

assumption that the property seized upon the execution
was liable to the writ of attachment the moment that came
to the sheriff's hands without any other act done. No
doubt the sheriff might, when he received the attachment,
have gone to where the goods were and laid his hands
upon them, and said he ook them again upon the
attachment, but to say that he should have done so, or

VOL, I.
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18G0. that he could then take them legally into hia custody, is

to ignore the principle that the goods at that very time

Avcro in cuytody of the sheriff upon a totally different

sppcies of procosa, and for another purpose. What the

sheriff is bound to do, and how his acts are to be

interpreted, I consider depends upon the nature of the

(liflorent kinds of process in his hands. For instance,

\vl)on he miikcs a return of nulla bona to a writ against

gooila, he may sliow, although there were goods, that

thoy were applicable to some other demand, and not to

the writ which he has so returned. So here, the goods
beinii; seized upon the executions, were not any more ap-

plicable to the writs of attachment in the sheriff's hands
than if those writs had been in some other person's hands.

A very important distinction between writs of/, fa.
and Avrits of attachment is to be borne in mind. Writs
of _/?'. fa. bind the goods from delivery to the sheriff,

except when sale made in market overt, and goods

JiKigirent. ifi casos of writs of attachment are not bound until the

attachment be laid on as it is called. In this case when
the attachment came into the sheriffs hands it could not
bo laid on in consequence of the goods being in custody
upon a T-.'rit of Ji. fa., and that was not relieved until

another writ of like character and quality came in.

I put out of question the circumstance of the sheriff

having the custody of the goods, or the possession of
the writs, and treat the matter in this way : the goods
were in the custody of the law upon an execution

;

while in chat custody they could not also be at the same
time in custody upon a totally different kind of writ,

and fur another purpose. The custody upon the writ of

execution had not ceased when another execution came
in. If it could be established that the custody on the

writ of execution had ceased, or if it can be established

that one custody will operate for, and enure to the
advantage of two different descriptions of process, and
that the lodging of the writ of attachment has the same
operation and effect as that of lodging a writ of execution,
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then there would be room for the position assumed by
the attaching creditors. But the custody upon tlio writs
of execution continuing until, and at, and after the time
oi Potter's execution coming in, I think it must be
satisfied before the attachments can bo said to operate
and change the custody of the property.

The effect of holding that the coming in of the
attachment changed the legal custody, or that it created
a joint custody with the previous writs of execution,
would be to deprive Potter of all benefit of his//, fa.,
for in such case the writs of attachment subsequent to

hiafi.fa. would also take precedence of him. Holding,
as the court below has held, that the custody of the
goods upon execution before any attachment issued

' enured for the bi-nefit of subsequent executions so long
as they came when the goods were still in that custod;)°
just places creditors having judgments and executions
upon an equality with attaching creditors : that is, j,j „,„,
whichever class of creditors can first step in and obtain

"
^"'° "

possession of the goods, the possession will enure to the
benefit of all belonging to that class first of all.

The legislature, by preserving the priority to the
creditor who may haye commenced his suit and served
process before an attachment issued, shews that the
absconding debtor's creditors were not all to be placed
upon an equal footing. In any other case an attachment
laid on would take precedence of an execution coming
afterwards, but I do not think the legislature ever mcan°
to exclude a creditor who has a judgment from taking
out an execution on that judgment when he sees the
goods are already in custody upon previous executions,
though an attachment may precede his execution. If ho
could not take his execution, then he must resort to his
attachment with the others ; but it appears to me, that so
long as the goods are in the cuatody of the law upon
execution, and that custody not changed to one under
the writ of attachment, as I think was not the case here,
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1660. then I think the creditor was at liberty to issue his

Carroll
cxccution and obtain satisfaction in that way, and was

T.

Potter
not compelled to resort to his attachment.

For these reasons I think the judgment is right.

SPRAaoE, V. C—The sheriff had in his hands, first,

several writs of execution ; next in order, two writs of
attachment, next, the execution in question, and then a
number of writs of attachment. The priority of the ji.

fas. in the hands of the sheriff before the first two attach-
ments is not questioned ; the question is, between the
attachments and the execution of Potter, the plaintiff at
law. In the court below the attachments are postponed,
not because the execution is entitled to the protection of
section 21, but because the attachments did not operate
upon the goods before the plaintiff 's execution was in
the sheriff's hands. In Kingsmillw. Warrener, xx^on
appeal, it was held that the goods did not become inJudgment. ^ j- # • i ,i , .

wcv/uiuo lu
custodia legis by the mere placing of attachments in the
hands of the sheriff—some act of the sheriff was held to
be necessary—but what act was not determined, nor
was it necessary. I have referred to the several cases
cited by Sir James Macaulay, in relation to what he
considered to be analagous proceedings

; I do not find
that they shew what course it is the duty of the sheriff
to take upon an attachment, but I take it to have been
settled in Kingsmill v. Warrener, that some act must have
been done by the sheriff to place the goods in his cus-
tody as sheriff, so that if the first process in this case in
the sheriff's hands had been the attachments, and
nothing done upon them, and then this execution had
been placed in the sheriff 's hands, the execution must
have prevailed.

The question is, whether the fact of writs of fieri
facias being current in the sheriff 's hands at the time of
his receiving the attachments, and his having actually
seized the goods under the writs of ^. /a., makes any
difference ? By the;delivefy of these writs to the sheriff
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1860,•nd I h,„fc ,t ,s al8» well settled that they were in hihand, to amwcf any subsequent writ oljija. that mi.hbe plaeed there, and that the plaintiff's fi fa 1m
«pon them when placed in the'shoriff's ha{ l!! t^e
the custody of the law to answer that execntion, subjectee a,n

y, ,o the prior executions-whether subjecfto
these attachments may be questioned, and upon that thequestmn .s, whether it was necessary for the sheriff byme overt act to " take " the goods, in thewords of the
act

,„ „ h,s charge or keeping." They were already
in h,8 eharge for some purposes. The nature of theproperty m the goods after delivering the>. fa. to thehenff was much discussed in fffa v. ffrover, (a) and

where 7,
""' " '''"^'- ^'^ '" ""« fo^^c^e,

Jhere the question was between the priority of an

ODserved
.

Ihe Crown has a right to say that the shprJff
Whilst the goods are in his hafds hoP^hen! foft

^"^^"''
benefit of any one who may have a legal charge againstthem as the property of the debtor." The languLe ofMr. Baron Vauffhan upon the same point is ; « That the
sheriff IS invested with power as the ministerial officer ofhe law to protect the property, whilst remaining in his
custody for the benefit of those who may be entitled to
It, cannot be disputed." Chief Justice Tiudal said : "

Itwould be a better definition of the sheriff's relation to
these goods to say, he has them in his custody under apower to sell them, than any actual interest or propertym them. His situation, indeed, cannot be better de-
fined than by saying the goods are in custodia legis, a
phrase which plainly distinguishes a mere custody and
guardianship of the goods from a charge on the pro-
perty.

*^

In Giles V, Graver there had been a seizure hy the

865

(a) 9Bing.
(6) 11 A. & E. 859.
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Carroll
T.

Pottur.

1860. sheriff. In Woodland v. Fuller, only a delivery of the

writ to the sheriff; and I apprehend that an actual

seizure by the sheriff does not at all change the position

of the sheriff in relation to the goods. I think he holds

them from the first " for the benefit of any one who way
have a legal charge against them as the property of the

debtor." I am unable, therefore, to assent to the posi-

tion of his Lordship the Chief Justice of the Common
Pleas, that the sh'^riff could not attach the goods at any
time before the Si.le ; nor can I agree in the reasons

given, " becaise at the time of the receipt (of the writs

of attachment) and until the sale these goods were bound
by the executions previously in his hands, and they con-

tinued so bound until the plaintiff's/, fa. was delivered

to him :" and "while the first eccecution remained in force

they prevented the application of the attachments on the

goods, and consequently suspended their operation."

Judgment This seems to assume that the sheriff having seized

goods under a fi. fa., held them subject only to other

writs of the like nature ; not generally to answer any
legal charge against them, and would disable the sheriff

from making an actual seizure of goods under writs of

attachment, because he already held them under fi.fa.

Now, what the learned judges were speaking of in Giles

V. Grrover was not of another writ of the same, but of a

different nature, and I have not myself seen any case in

which it has been held that goods in the custody of the

sheriff are held by him only to answer process of the

same nature, and I confess that I should not myself have
doubted, but for this passage in his Lordship's judgment,

that it *?as in the power of the sheriff, upon these writs

of attachment coming into his hands, to make an actual

seizure of the goods under the attachment, and that it

was his duty to do so, if doing so was necessary to sub-

ject the goods to the attachments.

Now, as to the necessity for such actual seizure : in

this case the sheriff had actually seized these goods aadcr
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the writs o^fifa, : would it bo necessary for him to seizethem again when the attachments came into his hands ?The attachment commands him to "attach, seize andaf y keep." He already holds them to answer any
egal cnarge upon them

; tLey are consequently subject
to that charge as soon as it is placed in the sher rshands and, ,f so, it must attach by the fact o it
reaching the sheriff's hands, and can.fot, as it appea
to me, need the ceremony of a re-seizure.

Here, as it appears, an actual seizure of goods hadbeen made by the sheriff under the writs of fi fa. ; but
If th.s had not been the case, still by the delivery ofthe /. fa they were in the eye of the law in thecustody of the sheriff, and were held by him sublet
answer any legal charge. It is true that if the processhad been an attachment instead of a f. fa. some act ofthe henff would have been necessary in order to thegoods becoming m his custody, which, the process being
a^./a., has not been necessary, but the goods are in

'^""
his custody and for that purpose, without that act.Assuming that the attachment must be " laid on "

can
It not be laid on by operation of law ? A second
attachment after seizure upon a first does not I
apprehend, require a second seizure in order to itsbinaing the goods, the reason being that they are
already m the custody of the sheriff.

I have come to the conclusion, although I confess not
without some doubt, that upon the ^nts of attachment
being placed m the sheriff's hands, . h.y .,.,tachod upon
the goods already in the custody ,/ l.e sheriff under
the wnts off. fa., they being in hi. .v.-.ody to answer
not only the exigency of those particular writs, but any
legal charge against them; u .yut of attachment being
such legal charge. ^

It seems to be conceded that in order to a creditor
bringing himself under the protection of the 2l8t section

867
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1860. of the act ho must have commenced his suit by process

^^"•^^'^ sued out and served upon the debtor. In this case

y^ judgment had been entered up more than a year before

the debtor absconded, and the creditor was in a position

to issue execution before he left. To bring himself with-

in the 21st section, it would have been necessary forhim to

begin again by issuing and serving process. This he

might have done more than a year after he had recovered

judgment. It seems a very anomalous position. If he

had issued and served process, and then taken a confession

of judgment, he would have been protected. The

taking out process really does little or nothing towards

protecting bona fide creditors ; and besides, all judg-

ments, however recovered, are impeachable at their

instance. The language of the old statute, 5 W. IV.,

ch. 5, was much more explicit than it is in the Common
Law Procedure Act. It provided that " any person

who shall have commenced a suit against another by

Judgment, proccss bailable or non-bailable, which process shall have

been served before the suing out of any attachment,"

&c. The language in the Common Law Procedure Act

is, " Any person who has commenced a suit in any

court of record of Upper Canada, the process wherein

was served or executed before the suing out of a writ of

attachment," &c. The goods being in custodia legis

under the attachment, some such provision has been

supposed to be necessary, in order, at least, to displace

pro tantO) or in toto the custody of the sheriff; under the

attachment only a certain class of creditors, those who

sued in a particular way, were admitted. This was clear

under 5 W. IV. ; but it hardly appears so clear to me

under the later act. In both he must obtain execution

before the attaching creditor ; and by the later act he

must have commenced his suit before attachment issued,

and have proceeded so far as to serve process. It does

not, as in the former act, describe the class as those

who shall have commenced suit' by process bailable or

non-bailable : but rather makes this class, those who shall

have commenced suit, the process being only referred to
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With reference to the stage to which the suit shall hav«renched, and if it has reached beyond that sta mLIno hy tha course, there may be some reason^ It,If the legislature could have intended to exclude trem^and d.d not rather mean to provide that to entU e 1'
he benefit of the suit they have commenced, theyshall have proceeded as far at least as the ser ice ofprocess. If they have proceeded further, though notby service of process, they should be admissible, irbein.

the stage reached, not the course of reaching it, ha!was intended to be provided for.

I believe, however, this is not the interpretation whichhas been put upon the act by the common law judgeswho are certamly most competent to read it aright ; and
1 should be slow to attach weight to the doubt thatoccurs to my m.nd in opposition to their opinion.

Taking it, then, that Potter was not a creditor within r

.

the exception of the 21st section, (upon which point ?
""'

do not press my individual opinion,) I think, though

thaf.^'!/"^'"'*'^'
^''^ '''^' ^'''^' '^"'^ te^itation,

ttiat the attachments are entitled to prevail.

Per curiam.-Appeal dismissed with costs.~\Sir J,

809
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IBefore the Hon. John Beverley Robinaon, 0. J., the Hon,
William Hume Blake, Chancellor, The Hon. James
Buchanan Macaulay, C. J., 0. P., The Eon. Mr.
Justice McLean, The Hon. Mr. Justice Draper, The
Hon. Vice-Chancellor Esten, The Hon. Mr. Justice
Burns, and The Hon. Vice-Chancellor Spragge.]

ON AN APPEAL FEOM THE COURT OF COMMON PLEAS,

Dixon v. McLaughlin.
Grantfrom the Crown—Mett) and bounds—Trespass qutsre clausam

fregit.

The Crown, by a patent in 1838, granted a parcel of land as containine
70 Qcres, being the easterly half of lot No. 30 in the 7th conceasion
or the township of Albion ; the metes and bounds being given as
commencing at the south east angle of the rear or east half of the
lot, (such point being known and' undisputed, and the Crown at the
time owning oil the land in that concession beyond that lot,) then on
» course north 45°45' west 10 chains, more or less, to the allowance for
road on the northern boundary of the township, (which was also well
known and ascertained) then south 74°, west 35 chains 50 links, more
Soo nn/

*° tlie allowance for road between lots 00 and 31 ; then south
rf.t oO', west 1 chain 50 links, more or less, to the centre of the con-
cession, ^-c.; and in the year 1850, another grant was made of lot
^0. 61, in the 7ih concession, as containing 34 acres, without any
description by metes and bounds. In the original survey of thetown-
fbip the allowance for road between lots 30 and 31 had never beenrun through, or any posts planted on the rear of the lots, althoueh
posts had been planted at the front ongles,and by producing the line
as It had been run between lots 80 and 31 in the 6th concession, the
distance of 36 chains and 50 links, as given by the patent, along the
allowance for road on the northerly side of the townshin, woulu be
materially lessened. The owner of lot 81, treating the person in
possession of lot 30 as a trespasser, in respect of all the land not
included within such limits, brought an action of trespass aeainstbim. //«/rf reversing the judgment of the court below, that thegrantee under the patent of 1838. in the absence of any post tomark the allowance for road, was entitled to the full distance of 35chains and 50 links as specified in the grant, without any reference
to the posts planted at the front angles of the lot. IMacaulay, Q JEsten and Spragge, V. CC, dissenting.]

* '*"'"*"'''' ^"'•^

The action in the court below was brought by Mc
Laughlin against Dixon. The writ had been issued on
the 11th of November, 1852, and the declaration, which
was filed on the 3rd of the foHowing month, stated that
the defendant, on the 11th of August, 1852, and on
divers days and times, &c., viet armis, broke and entered
a close of the plaintilT in the township of Albion, called
and known as lot No. 31, 7th concession Albion.
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Dixon

ouu uepm ot Ob chains and G7 linta •+>,»< *i, . ,

BifiA nP ii, i , . .
^

'
*'^*t *^ho northerly

that the h,ghe«„an,bered lots in Albion abutting thcr^na broken fct,, »„„, i,, .^^^^ ^^^

«
'^Jjn suu:^.

mth one oorner out off, so as to forn, angles on that deof the lo acute or obtuse, and not corresponding wth

the highest iL the'staoV;ar;o*8rrre!h'e:!

e r°' r' ,f° ''' »•'' '" «« '"> con^sion haveeach angles ahke at three of the corners, with the northwest corner cut off by the Adjala road ; 'that No. 81, i„he 7lh concesmon, (the one in question,) is a triangular

Mer;. !/° "^ «°'"""™' Pl-. bounded onone
side by ft, ,i,„„„„^ f„^ ^^^j ^^^^^^ ^^^

e

concessions, on another side by an allowance for roadbetween .t and lot No. 30, and on the third side by theAdjala road; that original posts were planted to Lrkthe .llowance f^r such side road between the lots No^oU and 61. nn thaf »,~>i. -X? ji , , , -

________^
-uat ^ait ui tuese Jots which faces or ia

* S«« » Pl"-^ of that part of the township at the end of th";^
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Dixon
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Mdi&ughllii

1854. opposite tlio tith concession ; also at the limit between

lots 29 nnd 30 on the same front, and at the south east

or easterly angle of 30, in the 7th concession, on the

front facing or opposite to the 8th concession ; also that

posts were planted at the points where the limits of the

several concession roads intersected the Adjala road, bat

not at the points of intersection of the side or division

roads, or of the limits between lots ; and that the concea-

sion roads between lots 2U, 30 and -U, in the 6th and

7tli concessions, and between Nos. 29 and 30 in the 7th

and 8th concessions, to their intersection with the Adjala

road, are undisputed ; that these concession roads there-

fore marked the south west fronts of 30 and 31 in the 7th

concession, the imperfect parallel the north east front of

No. 30, 7th concession, until'it meets the Adjala road, and

the Adjala road def ucj 'ho diagonal fronts or sides of

each of these lots (N- X* and 31) on that road ; that the

distance from tho uiic vaue for road between the said

SUbment. lots Nos. 30 and Si, '

-i the 7th concession, on the front

which faces the 8th concession to the Adjala road exceeds

the full depth of half a concession of 33 chains 33J links,

and it was said that the distance from the same point to

the entrance of the concession road, between the 6th and

7th concessions, into the Adjala road, exceeds t^je full

width of a lot of 30 chains ; that by running the side

lines of those lots from those points or angles where posts

had been planted, parallel to the coursa of the side line

at lot No. 1, the centre of the 7th concession may be

accurately ascertained, but that lines run from the two

posts placed to mark the front angles of lot No. 80, at

the lower or southerly side thereof, will not meet at the

centre of the concession, and the line traced from the

corner post or the south west angle of the lot No. 30,

facing the 6th concession, vill be nearer lot No. 1 of that

concession, and more remote from the Adjala road than

the line traced from the corner post of the opposite or

south east angle of the said lot facing the 8th concession,

the distance between the points where they severally

intersect the centre of the concession, being between 6
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and 7 chains
;
that the line or limits of the side road 1864.

between No. :iO and 31, 7th concession, was not traced-W
from the westerly side of these lots through to the Adjala "'^
road m the original survey, and the object of the action

*""*""'"°'

was to determine whrthcr the allowance for road between
these lots, from the 6th concession front to the centreme of the 7th concession, should bo ontinued through
to the Adjala road, in other words, whether the allow-
ance, ns indicated in the original survey, is to be con-
tinued on the same line par.mel to the line of lot No I
through the whole depth of these lots, unt.I it interse'cts'
the Adja a road, or only to the centre lino of the conces-
sion, and in that event, how the allowance for road
between such centre line and the Adjala road is to be
determined m consequence of what is called the ioe
caused by the corner posts at the lowrr or southerly .

angles of lot No. 30, not being opposite upon the course
ot the Side lines of the concession.

E W4

That on the 12th October, 1838, the east part of lot
JNo. 30, 7th concession of Albion, (being apparently the
residue of the lot exclusive of a full west half lot,) was
granted to the person under whom the appellant holds,
and described in the government patent as containing 70
acres, commencing where a post has been planted at the
easterly angle of the said lot, then north 45- 45', west
10 chains, more or less, to the allowance for road on the
northern boundary of the township, then south 74° west.
85 chains 50 links, more or less, to the allowance for
road between lots 30 and 31, then south 39« 30' west 1
Cham 60 links, more or less, to the centre of the conces-
sion, then south 45° 45' east. 30 chains, more or less, to
the southern limit of the said lot, then north 39° 30'
east 33 chains 33J links, more or less, to the rlace of
begmning

;
that lot No. 31, 7th concession Albion,

having been sold by the government to the plaintiff foi
^17, was, on the 27th of July, 1850, granted to him as
containing 34 acres, be the same more or less, without
any other description, and the trespasses complained of

Stttomni
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1854. are upon the northerly angle of this lot and westerly of

^^JJ^ the allowance for road between lots Nos. 30 and 31, as

Mcuughun ^*'*^ ^°^" ^^ *^^ ^°Py °^ t'^® government plan produced,

from the posts planted at the front angles of 30 and 31,

facing the 6th concession, and as contended by therespon-

dent. ]iut the appellant contends that the locus in quo,

by reason of the jog already mentioned, was included in

the grant of land and forms part of lot No. 30, in which
event he is not guilty of trespassing upon lot No. 31, and
the diiBculty was to decide upon the true boundaries of

and between these lots, upon the ground.

In the first place, the actual possession of the locua in
quo was disputed

; in the second place, whether it com-
posed part of lot No. 31 was contested. With respect to

the possession, there was a struggle between the parties,

each sowing and planting grain, potatoes, &c., upon the

locua in quo, and each attempting to reap the same. A
Jadfmmt. person named Davidson had erected a shanty upon a

part of the premises several years before, having
entered as he said, under the appellant, before the

respondent came there, and from the contradictory

nature of the evidence, so far as the case turned
upon possession, it depended upon ownership. Acts
of trespass by the appellant were clearly proved, and
whether those acts were upon the respondent's posses-

sion, depended upon whether they were upon any part
of lot No. 31.

Then as to boundaries : three different lines were run
by different surveyors, namely, Walsh, Kelly and Pressor.

According to Walsh, or Walsh & Dennison's line, the
locus in quo was clearly a part of lot No. 31, for that
line merely extended the allowance for road between
30 and 31, from the 6th concession road on the course
of the concession line through to the Adjala road.

According to Kelly's line, the principal part, if not all

the trespasses complained of, would be upon lot No. 81,
for that line appeared to have been traced from the
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1854.

centre of the 7th concession to the A.liala ro„,l n.enc ng at the distance of 30 chainttaH^ the'rjof the conces<,on roa.l, from the point whprp ! "'"-

bei ; *" T" "' ">» '=<'»"«»'''". Kelly" te

t."oe being 14 ohaill eld ''f "rru;;"; f

oroonoe^ion line 3 chain, 67'linL., o t Tnttfthe 7th concession, the patent calling for 1 chlinlny\more or less, from .heldjala road fo ch e" r! 'ntj

«J.

concession . .JC^!! '^tZCot
^wT'rthiri:^^^^^^^

n

rv

»i

'111
ft «»«
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DizoB

will be shortened accordingly. According to Prot$er'f

Burvey, the appellant would have 77 acres in No. 80,

MeUusbiiD
^^^ respondent nearly 76; his patent mentioning 84

acres, and the respondent's 70 acres, more or less,

respectively. If Walsh's lino was adopted, the appellant

would be reduced to 66 acres for No. 30, and the respon-

dent's increased to 81 (some of the surveyors said 83,

and upwards) for No. 31, contrary to what the patents

specify, and the government plan indicutes, from the

south-west angle to the north-west angle of No. 30, (in

the front of No. 30, on tho road between the 6th and

7th concessions,) and to the allowance for road between

Nos. 30 and 31 is 34 chains, 38 links, being an excess

of 4 chains, 38 links, according to the width attained

for the front of full lots thfoughout the township, but

there are what are called jogs, in tracing the side lines

from the double front posts to the centres of conceS'

sions, as exhibited by the plans produced.

Sf«t«ment

The difficulty was, upon what principle or data the

limit between lots Nos. 30 and 81, 7th concession, in

that part next to the Adjala road was to be determined.

The learned judge who tried the cause, expressed to

the jury his approbation of Prosscr^s line, and a verdict

was rendered for the defendant. In the following term

Mr. ffallinan, for plaintiff, obtained a rule upon the

defendant, to shew cause why such verdict should not be

set aside, and a new trial be had with costs to abide the

events on the ground of the reception of inadmissible

evidence ; for misdirection, and on grounds disclosed in

affidavits filed which, upon argument, was made absolute.

His Lordship, the Chief Justice of the Common Pleas,

stated, however, that Mr. Justice Sullivan, who had
heard the argument, but had died before judgment was
pronounced, had entertained the oninion that the lla©

as ran by Prosser ought to govern.
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From this judgment the defendant appealed.
Mr. Uccles and Mr. Ji. Cooper, for the appellant.

Mr. JIallitian, for respondent.
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RoBiNsox, C. J.-The action was brought to trv aquestion of boundary. At the trial before S Z. Jhe considered that upon the facts proved the ri. '.
,,

onini n r r "*' ^"' *'^ J"^^' in accordance^ Ueopinion which he expressed, found their verdict for t

'

ofr::t ,Sr^;;-^^--d . thofoHowinrter:

Ju'^^lT;/
'""' "'S""-^ ^^^''« tl'e late Mr.Ju,' UeSulhvan was a judge of that court, and it appearfrom what was said by the learned Chief'justLeTt

hi late broXTvT' " '^""'-^"^ ''' j'^^^^-*' ^'-^
nis late brother ^M/^et^an, tuough he took at first a viewunfavourable to the verdict, intlined afterwar to hiopinion that the case had been rightly disposed of athe trial; and that the survey made by C Av '

aT^dTup^^ '' ''' '^--^^•"^^' - -^P ^as made upon a more correct principle than either oftno surveys upon which the plaintiff relied.

Before judgment wac given upon the motion for anew trial, however, Mr. Justice*>S'.^^eWn diod, and the

bITT / u''^"^
'^' J"'-'^™^"' °f Mr. JusticeBzchards who had succeeded him. After taking t mefor consideration the court gave judgment, ordei-inranew trial a majority of the courttot agree n^^ w hlhoview of the case which had been taken' by Mr."McLean, to which view, however, that Earned ule

The case turns upon a legal question which evidentTv

poi:ra:rd

«

'ri:' 'r ''^^ ^'^^^^ -'- ^-^^^point argued seem to have been equally divided in opinion

sive l2t?''
''' «°f°rtunately involved in an expen-sive litigation upon rather a small matter.

48
VOL. I.
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.
The dofendant holds by a chain of title derived from

the Crown, under a patent issued in 1838. The plain-

tiff holds under a patent made to himself in 1850.

In the defendant's patent, which is the elder oue, and
which is for the cast or rear part of lot 30, in the 7th

concession of Albion, the quantity of land is expressed
to bo 70 acres, more or less. According to the boundaries
which ho contends for, the area of his land will be about
77 acres, being 7 acres more than the Crown professed
to grant by the patent under which ho claims. If the
limit between this part of lot 30 and the plaintiff's ad-
joining lot 31 be fixed where the plaintiff insists it should
be fixed, the area of the defendant's land would be
reduced to GG acres, being 4 acres less than his patent
expresses.

The plaintiff's patent for lot 31 calls the quantity 34
JndgBunt acres, for which ho paid the government ^£17, but if the

lino between him and the defendant be fixed according
to the survey which he seeks in this action to establish,

the area of his lot would then be 83 acres and 20 perches
being an excess of 49 acres above what his patent
expresses. If the boundary between him and the
defendant should be established were it would be accord-
ing to the survey on which the dofendant relies, the
plaintiff would still have nearly 76 acres, being 42 acres
more than his patent expresses, and more than he paid
for to the government.

It will be seen, therefore, that the plaintiff is not a
little unreasonable in what he is contending for, still if

the law is with him, it is in his discretion to insist
upon it, and we have no right to withhold from him
any portion of what he may in our opinion have shewn
himself to have been legally entitled to.

When I speak of the quantities of land expressed to
be granted by the respective patents, it must be borne
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with'Sfel'Vf^"
'""!''" "° '''''' in each patent 1854.with the quahfying words " more or less." This shews ^--^

wan of certainty at the time of making the gran s asI "i^""what the exact ar.a of each tract might he f^nd to be
---

a la,d out upon the ground ; and this in most casewhere the variance turns out to be small, makes the fl

oMhToThr'm° r^' '' ^" ^^^""-^ - -^^i
8trikin° how

'''''"'" '' ^^'•^"^^rkable and sostriking however, as it would be in the present case ifthe plaintiff's claim should be upheld, i? do sser toafford strong ground for inferringL what is conterded

tbn of tfe r
'''° --t be inconsistent with the inten-

make ns T '? T'^'""
'^'' «^^"*' '^"^ '^^^ shouldmake us apprehend that the claim is grounded on a

lollT f^r™^-'^'^^
'' ^•^^"'"^^ - ^f—

n

reconciled with the original plan of survey.

»Jf.r ^^^^'''«° instances, and those not a few in . .wh ch the undeniable application of legal principled
^

of the provisions of our provincial statutes which have

cour?tr:1
'" ""'"^' *'"^ ''^P"^-' ^- driven hcourt to a decision very much at variance with what haseemod to have been the understanding and intention o

ltutrtn"'"'."V"T"f"^
*'° «^^"*- ^^« P^<>vincial

statu es to which I refer are excellent, I think, in theirm ention, and have been framed with judgment in a true
sp nt of equity, but like all other general rules, they
will occasionally, ia their application, produce hard
cases. I mention this only to shew that the effect which
a decision in favour of the plaintiff must have in so
unreasonably increasing his quantity of land, cannot be
taken as sufficient to prove his claim unfounded, though
It may well suggest a strong doubt that on close exami-
nation it will be found to be so.

The 8Tth and 44t.h clauses of our last statute for
adjusting disputes in regard to boundaries, (12 Vic, ch
35,) shews very clearly, that where townships have been

' ul'

HI- >~
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surveyed, as the to>Ynship of Albion was, with double fronts

to each concession ; that is, with a range of posts to

mark the limits of lots in the rear of the concession as

well as in the front, that shall bo assumed to have been
done with the intention of issuing patents for the front

halves and rear halves separately to different grantees,

as if they were distinct lots, and as the posts planted

with this view along the rear of the lot in each conces-

sion will in such cases mark the front of the rear half,

aad will be taken to define the limits of the half lots by
those who settle upon them, the legislature have thought

it right to make express provision in such cases for secur-

ing the patentees in the enjoyment of the land between
the posts planted to mark the front angles of each rear

half lot ; and they have done this by providing in effect

that the front halves and rear halves shall be treated, as

if laid out separately like distinct concessions, so that

the limits of the rear half lots shall not be subject to be

Judgment. Controlled by side-lines drawn from the posts set to mark
the front halves of the same lots nor visa versa, but in

ascertaining the limits between any two lots in cither

range, the range of fron*: halves and the range of rear

halves are to be surveyed and dealt with separately, as

being independent of each other, in the same manner as

the several concessions are.

Then bearing this in mind, we are to take up the

defendant's patent, which is the elder one ; and we see

that the Crown granted to the person from whom he

traces his title, the rear or east half of lot 30, in the 7th

concession, supposed to contain about 70 aci'cs, describing

it by metes and bounds, the Crown at that time owning
whatever land remained in that concession beyond this

lot 30, and therefore being at liberty to convey to the

grantee what it pleased, without danger of interfering

with any one as the owner at that time of lot 31.

The description commences at the south east angle of

the rear or cast half of lot 30, which angle is admitted

to be known and undisputed, so that we have the advan-
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K ,. , . f*^
*"» for tho position of the t(.Wn linn „i.*''"*>'8'"llD

•nd having Po=.,;..trr'i:,t:::rir"i
concision lines of Albion intoLlcdlt

"'''''

The (listanco turns out to hn 14 «i •

10 .a expro^ed in tl,oX '.\"
til"''

'"''""^ "^

Mculty, for .ho .lis.anor It " '' rT'. "°

ono, . .,1 „„ aro to procccl i^ T ^ " '"' "" '''"°'""'

town lino is reacher The '
'at dT "°"\' "" """

betwoon the aotual .listanco from .1!^' ,''°'''''''"'

.be surveyor and tho town in .Th™ tCth
°"'°'' "^

»ent either from the plan returned hi M
«°"'™-

corresponding „ith the work In^hf ll
"'7°™^°'- »»«

other oanso,°»een> not Tha," had' t,em " "kT^«.» Of giving a precise and altt dZpZ. "" '"^"'•

doubt arises from the JJfh\ a ^^' '''°*''°" *'«''

run « South, VTwest In T^? '•""' ''^^'^ ^« ^o

?o^* 30 anci 31 /' hence tL f'"'""'^.^•^''^ ^''^^ between

39° .est, 1 eh^in ^Or^X'^^^^^^^^^^
of the concession, thonco alon/ th^ 7 !'

'°."'« «">'«

concession to th; sonthetfi ^^ Trtl 'Tot"' ""J'kcnce to the place of teginnin/ T i '
'""'

through the whole description flordt to\l
™ «°°°

the douht that arises upon the einl of,?T "' """
the Adjala road, and to heVhow i

""^'^^ "'""S
"turning to the last eslahthed 7oin 5''' ^'"'

.longthe Adjala town line 35 chainsTnd 60 iZ " '"

orless, to the allowance for ro-d b!t , ? 5
°'"°

8 •
Iho defendant .a,s, and saysZ; "her!"

°°''

.How.noeforroadmarkedout.nd4ibt'^^.t^ord:

hi
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1854. between lot 81 and the rcnr liulf of lot 80. If you could

"^IJ^I^
show rao such nn allowance, I should hnvo a ri/»ht to go

McuSiihUn.
^^'®''° ""'* ^°"'^ R" "^ further along the town line,

whether the distance should bo more or less than 85

chains and •>() links. It is admitted that no allowance

for road between tho rear half of lots 80 and 31 was
marked out on the ground in tho original survey, or had
any posts set to mark its position either upon tho centre

lino of the concession, or upon the Adjala town line.

"Wo have abundant means of knowing, judicially and
otherwise, that this is not expected to be dono in any
such survey, except where tho allowance for road along

such rear half would terminate upon a concession lino in

rear, and then the road would be marked by tho posts

which would be set on such concession lino to mark the

angles of the lot on each side of it.

judgmant Tho division lino between the rear halves of lots 30 and
81 happening to terminate at the northern front of this

range of half lots, and not upon any concession lino, but
upon the external boundary of another township which
it strikes obliquely, no post was planted in the original

survey to mark the intersection of either lot with the

Adjala town line. If there had been such posts, they
would have served to mark tho allowance for road
between the two lots, as well as the angles of the lots

themselves, and tho present dispute would not have
arisen.

The plaintiff does not deny the fact that no side road
between the rear half of lot 30 and lot 31, or allowance
for such side road, is to be found either in use or marked
out upon the ground, nor has he endeavoured to prove
that any such road allowance was actually run out, or

ite position in any way marked out in the original survey,
or by any public authority before the patent issued. But
he insistSj that as none such can bo traced as laid out by
authority between the east or rear half of lot 30 and the
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OUon
f.

McUughltD.

adjoining lot, wo must bo cuided bv tl.n „ii

We cannot do that T ihinV u

centre, wil, Vo „o °,t:,!";"! /"^ '"-<" «!«

ought to do. I„cq„„IU^?r ,? ?
" " "'^^

nat„„, „t,.„e,os, aXlt Jo reSr'f T'"
'--

bearers, or peculiar local attraction of 1.
!"

»o.etin.es produce .reatdiCrr/n 17,7;.::"be an eiiactcoineiaence, but always more or ll of

»

Tb\'':rr:frj;:dL:rr,;'^r"™"^i°"-

be protracted to tho town line of Adjala, it™ d cut

Th, i.f .' . " '>""" "'""^ """ cannot bo doneIbe defendant can obtain no indemnitv on .),„ •
i
^^

the 6 chains he wiH lose on the Jtrer^L^f^h' t^he IS to be bounded by the allowance for road, hir.to

tZtTV ''
%V''''''^

'''"^ onefrontof't eo'n! :B ou to the other. The plaintiff, I think, attach.., . Jiltmeaning, and gives in consequence an undue importance toth. reference which is made to this part of the descriptToi

883
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" the allowance for road betuwen loU -30 and 31." I do
not look upon those words as intended to refer to any
thing that wouKl bo certainly found upon the ground,

and that would therefore servo as a guide to show the

breadth of the lot. They were merely inserted to shew
that the allowance for road was intended to bo excluded
from the patent, and therefore that this lino along the

town line of Adjala was not to bo carried full up to the

side lino of lot 31, but that a chain was to bo allowed

between the lots for a road.

Wo are not to look for this allowance for road in

order that we may find where tho lots arc; but wo are

first to find the angle of cither of the lots, and then wo
shall know where the road is, to run.

In most townships an allowance for roads between

lots, by which people may pass from ono concession to

judgmant another, is made only along every fifth lot, and accord-

ing to tho copy of tho government plan produced in

evidence, that is the case in this township. It happens

that one of these allowances falls between the lots 30 and

31, and it is noticed in the description, in order that it

might be seen that the government were not including

the road in their grant, and that tho grantee may carry

his line to the road allowance only, and not across it.

If there had happened to be no allowance between these

two lots, then tho boundary line which gives rise to this

law suit would no doubt have been described thus:

"then south 74°, west along the Adjula line 3G chains,

60 links, more or less, to the limits between lots 30 and
31, and the question would have been, how to find that

limit, which appears to me to be in efiect the same ques-

tion that is before us now, and it could not, I think,

have been solved by producing the division line between
tue front or west halves of 30 an(- 31, for that would
have been contrary to the principle established by the

27th clause of the statute 12 Vic, chap. 35. If we
could not have fixed upon the limit between the lots in
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road, for tl.o latter is a moro acco.s.or7 to'ZT '"' ^"^^
and dopendcnt imnn if t* • "^ ."^"v to tlio former, „ , »•

™„ .u.!: ;!'?' "^°" \^' I* •« «s if the description had '"""•

line 35 chain Vo/,' J"''
"'7« "» ^''J"'« 'ow»

allowance for road " or „ .
* ^''"'o '''O

patents,-,, J7' .7 "^^ ^^ '-avo seen in some1-
>

»u lilt jiiiiit ootween Info '\n „« 1 0-1 1

out the allowance for road
' ^^' ^''"'°S

thing definite and °
J,

' ''°"""«"'°faiir

go 85 chain, 50 Hnl, It ".."::'
J° 7° '»'" /» '-W

road, „hich the government rn^ZZZZTJl '"
l«.d out, and wuld ko found marked ^^1 ^'™
b<it no such allowance f, 1w ?? "'° S™""''.

«ho distance is endered iL , f"""''
"'""' ""• ""»»

being appoineedTotlTa:!:.!::'™^/''"-

of 1 chain and 50 1 nt,
expressed distance

calty, is deslyed bv thV'.' T'"'
'^^ ^°^^^"S the diffi-

then we shou d haTe tL! r^T ^" ^^^°^"*« ^^^ms,

;;^re,„iredt^t:r:^rw:r^^^^^^^^^
till we cume to a point distant 1 chain and 50 Hnff'the centre of the concession, and th^t win i

'""^

VOL.1.

T' ^1
i, H

;a
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might be the distance between the Adjala town line and

the Cv^ntre of the concession at the point where we are to

leave the town line, inasmuch as the length of the boundary

along the town line had not been absolutely stated*

The western angle of 30, not being marked by any

monument planted on the town line in the original survey,

there is nothing there, and certainly nothing in the centre

line of the concession, to shew us where the allowance

alonjj the rear side line of 30 is to be, so that in effect

we are told to go along the town line as far as may be

necessary to reach an undefined and unknown point,

which will be found to be at an undefined and unknown

distance from the centre line of the concession.

But taking this to be literally so, and admitting the

objection of vagueness and uncertainty to apply with as

much force as possible, even so as to compel us to give

up in despair the attempt to fix the limit between the two

Judgment, lots, that would certainly not be decisive in the plain-

tiff 's favour. His later patent for 31 gives no description

of that lot, but merely calls it by its name, and in effect

makes its boundary to depend upon the limits of lot 80,

which the Crown had previously granted, and when we

see that this patent assumes to convey only about 34 acres

to the plaintiff as the extent of his lot 31, he is bound to

shew something more than that the limit of lot 80 is

uncertain, before he can call upon a jury to dispossess-the

owner of that lot of any land in order to swell the

contents of the plaintiff's lot from 34 to 83 acres.

So long as wo cannot tell with precision where the

northern limit of 30 is, we cannot pronounce how far the

southern limit of 31 should be carried, and the benefit of

any doubt ought surely not to be given to the one who

already occupies more than twice the quantity of land

that he had reason to expect was comprehended in his

patent.

The plaintiff, however, does ask to have a certain pro-

cess applied which, if it can be {|.dmitted, would igx th?
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division hne with precision. He insists on havin. the 1854

that he defendant shall be compelled to abide by hat, "Talthough from his southern side line not tallying. ^Wth the
""'"""''^•

Bide hne of the front half of lot 30, he would e sLchams m width along his whole t.vct by being mTdo
'

allowed to range with it on the other. If this be the

SkThaUhld'f? '' '' ' ''-' '-^ ^"^^ '-0think that the defendant can be placed in that unequalposition consistently with the spirit or letter of the sur-

.or^fl,'^' f
•'^"?'^

l''"^'
'^''^y *° ^^«t "Pon for supporting his claim is, that inasmuch as only one angle ofhe rear half of lot 30 was marked by a monument onhe concession line, and no monument was placedTo ma k

•

the western angle, nor any monument wa placed aTthenorth east angle upon the concession line rcannot b ^ ^said thaf thia «««o„„ • ' cannot be Judgment.

least as this part of the concession is concerned LT
were not planted on both sides of the all^ tSa each end of the concession, and so there are not postsat the rear end of lot 30; that is, not a post at each anlfrom whence lines can be drawn to the centre of the concession to form its limits on both sides. No doub h"IS true because the 8th concession line, near the ce tof lot 30, IS merged m the township line, and the 8thconcession runs out and ends there, Ld there w u d beno further posting along that concession.

run with a double front, and that posts were planted atboth sides of these allowances for road between the 7thand 8th concessions, and at both ends of these allowances
Where they reached from one concession to the other.

This lot 30 was not in fact an exception, because

' '-Hi

m
1
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^854^ there was not and could not be any allowance for
'•""'^^ road leading across from the 8th concession to the

centre between lots 30 and 31, the concession having
terminated near the middle of lot 30. Should it then
follow that this lot 30 is taken wholly out of the
operation of the 37th clause, not because it was not
a concession surveyed with double fronts, (because
unquestionably it was, so^far as it was possible in the
nature of things,) nor because this allowance for road
was not marked at the rear of the 8th concession as well
as the front, because the surveyor who had laid out
Albion had done with the 8th concession and had
finished his survey in that direction, before he had
reached or could reach any such allowance for road. It
is quite true that it has followed as a consequence, it
seems, that no post or posts have ever been planted to
mark the limit to the westward of the rear of lot 30, or
the termination to the northward of the allowance for road.

Jodcnumt. And this being so, the defendant argues that we
cannot treat the eighth as a double-fronted concession
any further than the south side of this lot 30. It is

true the 37th clause cannot be literally carried out so as
to find the northern side line of the rear half, by running
down a line from an original post on the north side to
the centre of the concession, because there has never
been any post planted there. But I do not think it
follows from thence, that the front and the rear range
of lots in the 8th concession are not to be treated
through its whole length irrespective of each other, or
that being so to the prejudice of the defendant when the
survey has placed his portion of lot 30, six chains and
more to the south of the front half of that lot, he can be
controlled by the post placed on the north side of lot 30
in front, and thus prevented from gaining on the one
side what he has lost on the otiier.

The principle of double fronts must apply throughout
the concession, as it seems to mc, or not at all ; I mean
It canuot be carried through ia regard to all the lots but
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; and then because no nosf I'a « ». r .

the front angles on a concession govoriin^ Z^X ! "^T^
beadopted in its place. Ti.is co'„l7S; Mtt"«^^J«».n..s operation generally, aa it cerLTy ^o^'j

X Deiieve, have intended it Ti,« Jl x- «.
""^^r*

act still continues I think iw ^T' '^''* °^ *^«'^

wJch w™'C^>"°« *' '"™y »f '^"'•ii confirmed,

limit of lot 80 ;„ ,1?
'"o front, in order to govern the

to sucLed ft the or"' °' "' '"'"°"« ''^» ''?<""

an eaniW, . .
other surveys made upon the idea of

^:T:sr^:r:::::: ti- °' ''""^ --
patent.

'^""* " ""« '''8»««« of the ,,,^,^

g—m r f
" '"" ""^^ "^ """''«» f'om t^egovernment, yet he recommended him nnf f« ^ r

rftJ^:X^rat:rrE^^^^

nor^itidr:; ^:.t t°'"^-TrV"''*'
determined, if no ilowance fc^r S'^ettid 1^between it and 31 in «.e rear half ofZoZ!:;!'^

7 «i

1 i:

ill

'II
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^"^^ allowance in front. The question may be one difficult to

MoLaSihUn.*"^^®^' ^^^ ^' ^^ evident that the surveyors were all per-

plexed by it, but it must be recollected that the plaintiflf

would not prove his case if he should merely shew that

there is an insuperable difficulty in fixing upon the true

boundary between him and his neighbour—he must
establish more than ihat to enable him to dispossess the
defendant. Already the plaintiff has more than double
the quantity of land that the government professed to sell

to him, and before he can increase the excess at the
expense of the defendant, he must shew conclusively
where the true boundary is between his land and the
defendant, and must shew that the defendant has gone
beyond it. He does not shew this, 1 think, when he in-

sists upon those words of the patent, " to the allowance
for road between the said lots 30 and 31," as being the
only words that can be of use in determining the ques-

j«idgin«Dt tion, because there is no such allowance in the rear, of
which the position can be pointed out, and the allowance
between the lots in the front range has nothing to do
with the question. If, however, the learned judge who
presided at the trial was right in his opinion upon this

point, as I think he was, it does not follow that the patent
is necessarily incapable of receiving such a construction
as will settle the boundary. It is by no means a new
case that a patent should give a distance, as this does,
expressed in chains and links, but with the addition of
the words " more or less," and referring to something
erroneously supposed to exist, by which that which is

apparently uncertain, is to be controlled and rendered
certain. We have often had before us, in other cases,

patents containing descriptions in which one or more of
the boundary lines were thus stated, " so many chair ..,

more or less, to a post marked," &c., vrhere it appeared
that no such post could bo found, nor its posItioL in any
manner proved, and where it was even stated to be
certain that no post wa? ever planted to mark the point.
In such cases the distance must from necessity be taken
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as the guide, when no account can be cot of th^f »i»-«i, io^a
was referred to for controlling it. ^ '* ""^'^ '®^^-

891

If the patent for lot 30, instead of referring to anallowance for road had run thus: "south 74»
west 35

tteT rV' ""'f'
"^^^^ '' ^^^^' *^ ^ cedar tree?; !the bank of a small stream, and it were made to appe rtha^ there was no sign or traces of a cedar tree and

'

nothing hke a stream in that part of the township wecould only then be governed by the 35 chains and lohnks and must take that rather than hold that the patentgranted nothing. I consider the effect of the manner in

tTt n .?" '' '"' '"^" ''' *^« P^*-' - *bat you aieto go on the course mentioned, 35 chains and 50 links

for ro n ?"^ ^'' ^°" ''''''' ''"^^ *° '^^ -"owance'
for road between lots 30 and 31, in which case you are

tlT^ ""^r T ^'* '^'''
'
'' '^ y°" fi"'^ *t-' tte dis-tance to the allowance is more than 35 chains 50 linksyou are still to go to the allowance, which, whereve vou .-ay find it, is to be your guide Ind no't the dilnc:

""'"
expressed. In other cases of this kind where the object
referred to is not to be found, courts have held that the
distance mentioned must of necessity govern the length
of the line, and we must hold the same in this case.

Mr. ffallinan on the part of the plaintiff has urgedupon us that as we find in regard to this lot no double
front posted, and so no allowance laid out in the rear of
the concession, we should take the government plan of
original survey as our guide as to where that allowance
was intended to be, if we cannot let the line be produced
from the north side of lot 30 in the front of the 7th con-
cesflion. But we can no more do that than allow thfe

W^Vi!"f!r^ r*' *' ^'^''" *^« ^ear, if it is right to
hold that the 7tl4 concession is within the 37th clause of

frontr'***'
'^ ^^'""^ ^ concession surveyed with double

To be governed by the map in such cases would
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ISM. always produce confusion, and would always defeat the
^-^[^ intention of the act, since it is quite certain that the sur-

VeL^bufl. ^^^^^ ^^ ®^®''y ^*^® ^^'^"^ *o ^ay out on both ends of the
same concession an equal number of lots of the same
width respectively, and his plan only represents his
scheme of survey, not his actual work on the -id,
with all its imperfections. In all such cases the ...^es

would be found to be laid down straight from front to
rear as if they had been chained through. But we know
that all that is done upon the ground is to chain off the
lots on each front and set posts ; no lines are run from
either end to the centre in the original survey, and when
this comes to be done afterwards for the purposes of
individual occupants it is always found that the lines do
not exactly meet. They woAld never do so when each
front of the concession has been separately posted ; and
the jog, as it is commonly called, is often very consider-
able. It was a conviction of this that led to the provi-

Judgmtat sion made by the legislature, which is certainly c equitable

and convenient.

It does not seem to me that the question presented in

this oase is a new one. We have often iiad before us
cases in which the description in a patent has referred to

monuments which were assumed to have been planted
but which in fact were not, and where, in consequence, it

has been considered that the expressed distance must
govern though qualified by the words " more or less,"

to a post marked, &c. We have also seen cases in which
owing to the interference of a small lake or marsh, one
angle of a lot was not marked on the ground by any post
or monument, though the other angle was marked out.

fn such cases, before the statute of 1849, 1 suppose the
only course would have been to give the lot its width
expressed in the patent, though since that act the widtb
would be determined by dividing equally the space
between the nearest two ascertained monuments upon
the concession line. The survey of this township having
beeiL made after thaft statate, the surveyor must have
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and h.t iheae half lota were to front on tho 8th ooncol --tB.on >„e and to be hid out indopenJontly of tho h! f "'T

mart both the ado l.mits of this half lot in front I d»not nnderstand, for there ™, „» diffieul.y i„lini ft

0. 30 hir
"°'. "^ '"' "^"'^"'^ because^he ^?t of

-"tetredX\riSL-r-^

lot, toT d of K Z If?f "'\''™"" "' *»
.h™ the, wonid air;. tl^teCfr^'e

theroaV" A'"° '™' ""' ™°'' ™rki„g^do;n „fthe road would have been oonclnsive for e«.' asTo .h.

that fhi! n
^

. ^'"'^ ""^"''"^^ *° bim, assumedthat this allowance for road would be met Jth 1^1

and the description was framed in such termsas I makethoactualposuion of the road a limit which mustnTcessarily govern whether the distance should be found tocorrespond actually or not.
^^

But there having been no road marked down in fact

that must be carried out, and will determine the position

ing L'^^^^^^^^^^^^
'''
t^-- ^- -ad deCr

It is whollj inconsistent, I think, with both ^e snirit

^ that the Bide-hnes of either of the two ranges of lots

VOL. I.

Judgment.
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1854. in a concession which has been laid out upon the plan of

^"^^^^ having double fronts, should bo governed by the lota in

MoUaghUn.
*^® °^^^^^ ^"^"S^ ;

and it is clear that the allowance for

road between lots in the one range must in like manner
be independent of the allowances between lots in the

other, because those allowances are nothing more than
the space of a chain reserved between the two lots, the

position of the reservation must follow the position of the

lots, and must depend upon the principle which you are

at liberty to adopt for fixing the boundaries of the lots :

and it is in my opinion out of the question that we can
allow one side of a lot which has been laid out in a double
fronted concession to be governed hj- the side lino of a lot

on the other side of the centre, unless we can allow the
other side to be governed by the same principle, which
we certainly cannot do in this case as regards the
southern side of lot 30.

Jndgmnt. For these reasons I agree with the learned judge who
tried the cause in thinking that, under the circumstan-
ces, the term in the description which refers to the
allowance for road between 30 and 31 in rear, can have
no effect, because there being no evidence that any such
allowance for road was in fact laid out and marked upon
the ground, we have no proof of its position, or rather I
should say of its existence, and we are not authorised to
establish its position by protracting to the rear of this
concession the allowance for road that is marked by the
posts planted in front, any more than we could take as
our guide the allowance for road between lots 30 and 31
in any other concession of the township. The correct
course under the circumstances, I think, is to be governed
by the expressed distance of 35 chains and 50 links, and
not to go beyond that along the township line, in order
to reach the point which is distant 1 chain and 50 links
from the centre of the concession, because that is not a
distance given in absolute terms, but with the qualifica-
tion of " more or less," being founded on a conjecture
confessedly uncertain as to the probable position of the
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road allowance. There being no proof of any road
allowance we can only take the distance, and that
necessarily fixes the position of the road allowance which
had not been fixed before, for it is clear there is to be the
usual width of an allowance for road between lots 30
and 81 in rear.

It follows that the judgment of the court of Common
Pleas upon the application for a new trial, which pro-
ceeded entirely upon a legal question, must be reversed,
and the rule tmi for a new trial discharged.

Macaulay, C. J.—In the observations I am about to
make, in addition to what I said in the court below, I
wish to be understood as meaning by the word " north

"

that part of the township of Albion which is bounded by
the Adjala road

; by the word " south," that side of the
township, or end of the concession from which the lots
are numbered; by the word "east," that part of the
7th concession or of the half lots in that concession which J"***""*-

froni, on the allowance for road between the 7th and 8th
concessions; and by "west," that part of the 7th con-
cession, or of the half lots in that concession, which front
on the allowance for road between the 6th and 7th con-
cessions.

It still appears to me the question does not depend
upon the patents, but upon the original survey and the
statutes. It might have arisen before the issue of any
patent for the defendant's lot No. 30, or for either lot,

as if all the other lots had been granted except these two,
and the inhabitants had opened the road directly through,
and, as for the east part, an information of intrusion or
an indictment for an obstruction was prosecuted. And
I look upon the patent for No. 30 material only as con-
firming what the plan of the original survey imports,
namely, that there was a part of lot 31 lying between
the centre of the 7th concession and the Adjala road to
the east, with an allowance for road between the east

• g f
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parts as well as the west parts of Noa. 80 and 31. With-
Duon 0"* ^^^ patents, the original or government plan, and I

MeUuihiiD.^^PPOse the field notes, had they been produced in evi-
dence, shew that a continuous allowance for road was
made between those lots from their west front to the
At-jala road. Whether any part of either lot extended
beyond the centre line of the concession, so as to leave
an east part as well as a west part divided by such centre
Imc, would depend upon the original survey as ascer-
tamed upon the ground. Upon the ground, posts were
planted at the south-west angle of No. 30, at the allow-
ancc for road between Nos. 30 and 31 on their west front
and at the intersection of the 6th and 7th concession
road with the Adjala road, or the north-west angle of No.
31

;
also at the south-east anglfe ofNo. 30, and at the inter-

section of the 7th and 8th concession road with the Adjala
road, forming the north-east angle of the said lot No. 30 •

but no post was planted on the Adjala road to mark
Judgment, the allowance for road, or limit between the east parts

of Nos. 30 and 31 on that road. That was to be deter-
mined by the information afforded by the plan, field
notes, and the posts that were planted to indicate the
boundaries of these lots. When those posts are exam-
ined and the distances measured, I understand it turns
out that the west front of No. 30 exceeds 30 chains (the
proper width of a lot) by 4J chains, and that there is
also an excess in the west side of No. 31, but to what
extent was not proved. It also turns out that the post
at the south-east angle of No. 30 is not opposite the
south-west angle of that lot on the course of the govern-
ing line of the concession; but is to the north of it 64
chains; and that the distance from the south-east angle
of No. 30 to the Adjala road is 14 chains. It is to bo
remembered that the depth of .the concessions in this
township are 66 chains 67 links, or 33 chains 33i links
for half the concession, which by 30 chains for the width
of lots would make full or half lots of 200 and 100 acres
respectively.
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Geo. III., ch. 14, 1 titu / *^t aware. The act of 1847 u tho

special instance of tho inhabitants, enacted that tho side

lines should be run from tho posts planted on one side of

tho concession to those on the other of corresponding

numbers, &c., without regard to jogs, in order to provide

direct roads through tho concessions, although the cfTcct

would be, to prevent the side lines being run parallel to

the governing side lino of the concessions. This act,

though local in its object, is material as indicating that

each side line of a concesBion laid out with double fronts

and granted in half lots, was in the intent and meaning
of the 59 Geo. III., ch, 14, to bo regarded as tho front

of each half concession respectively ; and that the side

Hnw should be consequently,run from the posts planted

to m.ifk the front angles of the half lots on each respec-

tivt front to the centre of tho concession parallel to the

governing side line. It is probable this had always been

considered the proper course in townships so laid out.

Then looking at tho present question, after tho town-

ship of Albion had been thus laid out, what was the allow-

ance for road or division between the east part^of Nos. 30

and 81, 7th concession, lying between tho centre of the

concession and th' Adjala road, before tho grant of 1838,

or between that period and the passing of the 10 and 11

Vic, ch. 64, and 12 Vic, ch. 35 respectively :

The 12 Vic, ch. 35, sec 35, enacts, that the course of

the boundary line of each and every concession on that

side from which the lots are numbered, shall be and is

declared to be the course of the division or side-lines

throughout the sevei " townships and concessions in

Upper Canada respvoti. ;,.

(1.) Provided that&,!:u 4, ^rsion or side-In j&yfere inten-

ded in the original aurvei/ to run parallel to the said

boundary.

(2.) Provided also, that when the end of a concession
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from which the lots arc numbered is bounded by a lakeor nver, or other natural boundary, or when it has nobe n run .n the original survoy, &c, or when the course
of the div.s.on or s.de-Iines oi t!.o lots therein was not
.n^.«jf.imtheori„..al «urv., to run parallel 1^1
boundary, to sa d division or side-lines shall run parallelto the bounda.y l.ne at the other extremity of such con
cess.on.prov, -.! l.eir course was intendedi the orig nalurvey, &c., to be parallel thereto, and that such b undary Imo was run in such original survey.

(8.) Provided, further, that when in the original survey^c the division or side-lines were not intended to ruj
parallel to the boundary line at either end of the con'
ession they shall be run at such angle with the co se

whlh M ? r^ "° '* '^'' '""^ '^ '^' ''"^^'^'^on fromwhich the lots are numbered, as is stated in the plan and
field-notes of the original survey of record in th^ office ofthe commissioner of Crown lands, &c, or if neither ofthe aforesaid boundaries were run in tie originalsurvey

'"^'•

or if It be bounded at each end by a lake or river or
other natural boundary, then at such angle wit! 'the
course of the line or front of the said concession as is
stated tn the plan and field-notes as aforesaid.

(4.) Provision for cases of two or more proof lines, &c.

',
' .,^?i^®^

'""^ sections surveyed under Order in
Council of 27th of March, 1829.

Sec. 36 enacts that the front of each concession in any
township where only a singh row of posts haso been
planted on the concession lines and the lands have been
described in whole lots, shall be considered to be, and is
declared to be, that end or boundary of the township
from which the several concessions thereof are numbered.

(1.) Provided that in those townships which are bounded
in front by a river or lot, where no posts or other

8M

f i
;

I
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1854. boundaries were planted in the original survey on the

^* v-^ bank of such river or lake to regulate the width in front
""

of the lots in such broken front concession, the division

°*or side-lines of the lots in such broken front concession

shall be drawn from the posts or other boundaries on the

conceaaion line in rear thereof, parallel to the governing

line determined as aforesaid, to the river or lake in

front.

V (2.) Provided also, that when the line in front of any

such concession, {i. e., in any township first above-men-

tioned,) has not been run in the original survey, the

division or side-lines of the lots in such concession shall

be run from the original posts or monuments placed or

planted on the rear line thereof, parallel to the govern-

ing line determined as aforesaid, to the depth of the con-

cession, that is, to the centre of the space contained

between the lines in front of the adjacent concession, if

jodgmnt. tl^e concessions were intended in the original survey to

be of an equal depth, or if they were not so intended,

then to the proportionate depth intended in the original

survey, as shewn on the plan or field-notes thereof of

record in the office of the commissioner of Crown lands,

having due respect to any allowance for road or roads

made in the original survey ; and that a straight line

joining the extremities of the division or side-lines of any

lot in such concession, drawn as aforesaid, shall be the

true boundary of that end of the lot which has not been

run in the original survey.

The last proviso seema to me equivalent to the 37th

section, respecting cases w^iero alternate concession lines

only have been run.

Sec. 40. That in all cases when any land surveyor

shall be ^employed in Upper Canada to run any other-

side-lino or liuiit between lots, auu the original po"t or

monument from which such line should commence, cannot

befmndf he shall obtain the best evidence, &c., respect-
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ing each side-line, post, or monument; but if the same 1854.

cannot be satisfactorily ascertained then he shall measure -•'^'-^

the true distance between the nearest undisputed posts,
"'""

limits, or monuments, and divide such distance into such
*'''^'"*"'°"

number of lots as the same contained in the original sur-

vey, assigning to each a breadth proportionate to that
intended in such original survey, as shewn on the plan
and field-notes thereof of record in the office of the com-
missioner of Crown lands. And if any portion of the
line in front of the concession in which such lots are
situate, or boundary of the townships in which such con-
cessions are situate, intended in the original survey to be
straight, shall be obliterated or lost, then the surveyor
shall run a straight line between the nearest points or
places where such line can be clearly or satisfactorily

ascertained, and shall plant all such intermediate posts
or monuments as he may be required to plant in the lines

ascertained, having due respect to any allowance for a
road or roads, &c., set out in such original survey, and jadg«,nt.

the limits of each lot so found shall be taken, and is

declared to be the true limits thereof, any law to the
contrary, &c.

3f

Before the patent of 1838, I apprehend that, what-
ever might be the legal course to be adopted in relation

to full double fronted lots, the allowances for side roads
or for division or side lines between broken lots at the
extremity of the concessions, would be from the west or
proper fronts through to the Adjala road, and that this

rule would be applied not only to the allowance for road
between Nos. 30 and 31, but to all side roads and divi-

sion or side lines of the broken or incomplete lota

bounded by the Adjala road along the whole of that side

of the township. The provisoes in the 35 and 36 sections

of 12 Vic, ch. 35, seem to me to aid this view—posts

planted in the rear of concessions being thereby made to

govern where no front posts had been planted in the
broken fronts of lots owing to lakes or rivers, And
although no provision is expressly made therein except

SI VOL. I.
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1854. as to the courses of the side lines in townships or con-

^^J^^ cessions whose ends are so broken, or which seem to me
McLaughun.

tantamount, not bounded by the governing course, owing
to a diagonal road allowance running between adjacent
townships, and cutting or bounding the lots on that side,

still I think the cases therein provided for and the
present are analogous. Those sections however are in-

tended to prescribe the courses of the side lines between
lots rather than the points from which such courses are
to be run.

It is section 32 that more immediately applies, by
enacting that all boundary lines of townships ; all con-
cession lines, governing points, and all boundary lines of
concessions, &c., and all side lines and limits of lots sur-

veyed, and all posts or monuments which have been placed
or planted at the front angles of any lots or parcels of
land, &c., shall be and are declared to be the true and

Judgmant.
'^"^'*^'"^^^®*°""^^^^^*°*'^^^ ^"<^ cvcry such township,
concession, lot, or parcel of land respectively, whether the
same shall upon admeasurement, Ue found to contain the
exact width, or more or less than the exact width ex-
pressed in any letters patent, grant, &c., in respect of
such township, concession, lot, &c., and such township,
concession, lot, &c., shall embrace the whole width con-
tained between the front posts, monuments, or bound-
aries, planted or placed at the front angles of any such
township, concession, lot, &c.

The whole scope of that section and of the act shews
that the original survey was to control the patent, and
not the patent to control the survey ; and that the patents
or grants are to be applied by reference to the original
survey, posts, &c., as found upon the ground ; or failing
these, by reference (if need be) to the government plan
and field-notes of the original survey of record in the
office of the commissioner of Crown lands ; and not to
the deaeriptions contained in the Grown grants.

Now the only posts planted to mark tho front angles
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Jodgment.

Of the east part of lot No. 30 were at the south-east angle 1864
and the Adjala road, 14 chains apart. The only posts ^^-^
planted to mark the front angles ofNo. 31, were at its south

'"'°°

west and north-west angles-no post is planted to define
''''*"*"""

the hmit or allowance for road between the east parts of
these lots on the Adjala road. It is not contended that
the east part of No. 30 is to be determined by lines
drawn from its south-east angle, and its north-east angle
where it intersects with the Adjala road, respectively, to
the centre of the concession, which would form a block
of 14 chains by 33 chains and 33J links, and reduce
the tract much Ti.ore than in my opinion it ought to be
reduced

;
and still why should it not be the limit accord-

ing to the double front rule contended for ? I do not,
however, think such a construction should be placed upon
the statute (though perhaps literally it might) as would
limit No. 30 to its east front of 14 chains, because the
post planted at its north-east angle at the Adjala road
was not intended to determine its full width as a com-
plete front. But fron^ that point the front ceased, and it

became a broken or ;incomplete lot, just aa No. 31 was,
measured from the opposite point.

The northerly or upper part of No. 30, and the east-
erly part of No. 31, are not indicated by any posts
actually planted, so that the division line or side road
between the east parts of these lots depends upon
construction.

In the first place I do not consider the lots as if in
separate concessions. They are not so in fact. The
statute does not declare double fronted concessions to be
separate concessions even though granted or described
in half lots. There is nc allowance for road between the
respective halves, and if regarded as in effect double con-
cessions not divided by a road between them, I think
there is much in the provisoes to the 12 Vic, ch. 36,
sees. 86, 36, already referred to, to shew that the allow-
ance for road separating the easterly parts of lots 30
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1854. and 31 must be the allowance made on their west front

^^J^^ continued to the Adjala road. I consider it a question

MeUosUia
°^ intention, and it appears clear to me that the allow-

ance for road made on the west side or end of those lots

was intended to be so made, not to the centre merely,

but to the centre if the half lots on the east side of the

concession proved full lots, if not, then to the Adjala

road or to the end of the township in the direction of

that road. I think this the manifest intention of the

government surveyor who made the original survey, in

relation to all the side roads or limits between the broken
lots throughout that side of the township.

In the next place I cannot think the area or contents

of the lots in acres, accordi.ig to the patents or plan,

conclusive. The grant for ' the east part of No. 80,
in 1838, describes it from the original plan, and
the contents of both lots Nos. 30 and 31 are in

jaagmmt the patents taken from, the same source—this can
readily be tested by measurement according to the scale

on which that plan is made. The patents are framed in

reference to the plan, the plan in reference to the original

survey, and the legislature declares that survey shall

govern.

Moreover the large excess said to exist in No. 31
beyond what the plan indicates, and the grant of that
lot supposes, arises principally in the west part, and not
the east part of such lot.

The patents suppose 70 acres in the east part of No. 30,
and 34 acres in the whole of No. 31 ; but even Prosaera
line would, he says, give 76 acres to No. 31, of which
a very small portion would be on the easterly side of the
centre line of the concession, so that the west part of
that lot contains nearly 76 acres, and that half or part
is certainly bounded on the south by the allowance for
road between it and No. 30, and cannot be curtailed by
construction or by patent. It is said that Protier's line
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wou d give to No. 30, 77 acres, and that Welsh's line 1864.
would reduce it to 66 acres, and increase No. 31 to ud- ^—

'

wards of 80 acres. Compared with Prosser'a estimate
'"""

as m evidence the difference would be 11 acres in the
*"^'*"^"

comparative contents of No. 30, and only from 5 to 7 in
relation to No. 31, nnd both cannot be correct. It shews
however, that lot No. 31 would no. be increased more
than 10 or 11 acres by its supposed encroachment upon
No. 30, and that No. 30 would not be diminished more
than 4 acres below its supposed quantity, as described in

' "

the patent. This, I think, affords proof that ,the east
part of No. 30 was intended to be bounded by the allow-
ance for road produced from the west front to the Adiala
wad^ baying the residue of the tract a broken lot,

I am not satisfied that bounding the east part of No.
8U by that road its contents will not equal 70 acres If
the depth of the half concession be 33 chains 33^ links, j^..,as I suppose it is, hearing nothing to the contrary, the
oblong square formed by the 14 chains and the centre
line of the concession would contain 46 acres or more
and the irregular figure which the residue of the lot
would form, would, I think, equal 24 acres, unless there
be some inaccuracies in the evidence or plans as I under-
stand them.

Had the south or lower side of the east part of No. 30
corresponded with the souther lower side of the west-
half, or been 25 chains from the Adjala road, instead of
14 chains, the north boundary of that lot, and the allow-
ance for road between it and lot No. 31, would still have
been the same, and its contents would have been
increased in proportion. So No. 31 rfiight have been
less, had its southern boundary been nearer the Adjala

*

road than it is. All tends to evince that the contents
cannot determine the division line, and if the determi-
nation of that line had preceded these grants, it could have
been of no consequence to the Crown as owning the

pJ '

,
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1854. whole, what the contents of the lota were, or where the

""^^^^ allowance for road divided them, provided it connected

jj
•

j^j.
the 6th and 7th concessions road with the Adjala road.

I do not see that No. 31 being set apart as a clergy reserve

can make any difference, although it may have been

taken in the ^; cification as only 84 acres. Inaccuracies

of tht',t kind, ^.uce the original survey, cannot change or

alter the original survey or the efiect thereof under the

statutes.

The method suggested of tracing 30 chains upon the

centre line of the concession to determine the west bound-

ary and length of the east part of lot No. 30 is a mere alter-

native, unnconnected with the original survey. Among
other objections to it, it may be observed that it cannot

lead to any allowance for road between 30 and 31, any

more than the distance of 35^ chains traced on the

Adjala road, unless it be to the allowance left on the

Judgment Wcst sidcs of thosc lots. If that road were opened or

traced up to the centre of the concession, the proposed

line of 80 chains, if traced up from the south-west angle

of the east part of No. 30, on the centre line of the con-

cession, would intersect it, unless the 80 chains fell short

of it, and so intersecting it the line should there stop ; for

no surveyor adopting that method in an original survey

would have passed and crossed the allowance for road so

as to stop it at the centre of the concession, and adopt-

ing a line drawn up the centre of the concession, there-

fore supports my view, for whenever it met the allow-

ance for road separating the west parts of the lots, that

road would be indicated as the proper division between

the east parts also. To govern and block up that allow-

ance would be so clearly against the intention of the

original survey, and so absurd in itself that no profes-

sional surveyor would think of doing it. If the descrip-

tion given of the east part of 30 had been the reverse of

what it is, and the first distance had been run from the

place of beginning to the centre of the concession (instead

of to the Adjala road) and thence up the centre line of
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for road between Nos. 30 and 31, and if the allowance
which divides the west parts of those lots be supposed "T
(as It ought to be supposed) traced up to the centre of the""""""'
concession, the line traced up from the south side of lotNo 30 along the centre of the concession would inter-
sect that allowance for road at right angles, and in the
absence of any other allowance for road made on theground that would indicate the allowance called forand I consider the description as it is the same in effecl

IVlrLd ^^"^ ''' ''''' '''''' ^^-^'^ *^ *h«

Section 40 is not applicable. It is intended to pro-
vide for the casualities therein specified-not a case like
the present The lots could not be divided along the
Adjala road by the method therein declared, no such
survey ever was intended, and that section is meant to
supply lost posts or monuments, or to supply incomplete . .surveys that were intended but omitted to be made. But
If applicable, I see no better course to be pursued than
what I think the correct one, without regard to it. No
place of beginning from which the side lines of 30 and
31 could be run, was ever posted or intended to be
marked or left on the Adjala road, and I do not see how
It can be run pursuant to the statute except by tracing
the allowance for road from the west side of the lots to
the Adjala road.

Nor do I think the limits are to be determined by
applying the distances specified in the patent of 1838
as if they had been positively expressed, or that there is
any more right to adopt the second distance of 35 chains
50 links as positive, unless an allowance for road be
actually found, than to stop in the first distance at the
end of 10 chains, though short of the Adjala road by 4
chains

:
or that tracing from the point of intersection

with that road at the end of 14 chains, we are to go on
36J chains, and then stop because no allowance for road

4pT
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Ib54.

MeLaugblin.

can be found posted or marked on the ground between

the east parts of lots numbers 30 and 31, any more than

at a point 1 chain and 50 links from the centre of the

concession, or at 5 chains 50 links from such centre,

allowing for the 4 chains excess between the place of

beginning and the Adjala road. I look upon the patent

as if it had said 35 chains 50 links, more or less, to the

allowance for road, according to the original survey, field

notes, and original plan, and according to the statute in

that behalf.

It might have happened that by tracing 35^ chains on

the Adjala road the east part of 30 would contain only

, 20 acres, but that by continuing it to its intersection with

the allowance for side road produced from the westerly

side or front of the lots, it would amount to 70 acres or

100 acres ; or that by so tracing 35J chains the line

would pass such place of intersection, and cover 100

jndgmrat. acres or more, how could the distance prove its own

accuracy or consistency with the actual survey or allow-

ance for road as originally made Or it might have

happened that the triangular lot No. 31 contained only

20 acres bounded by the three roads, as represented on

the government plan, instead of 34, as assumed in the

patent, or 76 to 80, or more, as it is said it does, while

No. 30, divided from No. 31 by the allowance for road,

as therein also laid down, contained its full quantity of

70 acres or less, say 60 or more, say 90, how could the

distances in the patent decide that such was not the

correct line of road, or where else it really ought to be ?

No quantity is separately expressed in the patent for

No. 31, as the supposed contents of that part of it which

is east of the centre line of the concession. According to

the plan it would be of small dimensions, without space

for an allowance for road beyond the line of road laid

down on the plan in continuation of the allowance made

on the west side. And this affords another proof that

such a road, and no other, was intended. Moreover, in

determining the east part of No. 30 by the application
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Judgment.

Of he patent of 1838, what right ia there to add 7 acres 1854.
to the quantity mentioned in diminution of the east part ^-v-'
of No. 31, or why is not quantity instead of courses and

'"?.'"''

distances to be adopted, all are by the additions of the
'''""''""

words "more or less" rendered alike indefinite.

It is obvious, and experience teaches, that the courses
distances, and quantities indicated in the plan and
specified in the grants, may all differ from the actual
courses, distances, and contents upon the ground, vN'hen
ascertained according to the statutes ; which were passed
to obviate and provide against these very inaccuracies.

Treating the east parts or halves of the lots in the 7th
concession as constituting a separate concession, tht.o
would be nothing on the ground but quantity to indicate
any lot No. 31, or that the whole triangle east of the
centre of the concession did not form part of lot No. SO,
Ike No. 31 on the west half of the concession, excep!
that the post planted (if any) at the intersection of the
west front line with the Adjala road to designate the
north-west angle of 31 would shew that no lot 32 was
intended. The original plan before the patent, and the
patent afterwards shew that it was intended to leave a
broken lot No. 31 on the east side of the centre line of
the concession as well as on the west. The patent calls
for an allowance for road bounding No. 30 on that side
and leaving an east part of No. 31 beyond it, and east
of the centre of the concession, and seeing by the plan
and patent that the south or lower side of the allowance
for such road is supposed to be only 1 chain 50 links
from the centre of the concession to the Adjala road
and that the upper side must be still less by reason of
the diagonal course of the Adjala road, there could be no
object in leaving such an allowance merely to the centre
of the concession, unless it united with the allowance
dividing the west halves or parts of those lots. It is
manifest, therefore, that no such result could have been
contemplated as that contended for by the defendant •

S2
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Dixon
.

MeLaughllD,
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and that tho object and intention mast be disappointed

if a continuous road nllowanco is not established, but

that if it be established the intention is fulfilled.

Nothing actually done upon tho ground shews that any

part of No. 30 extends beyond the square of 14 chains

already suggested, or that any part of 31 lies east of the

centre of the concession, if the allowance for road made

on the west thereof is not continued. The government

plan shews that such allowance was to be continued, and

the Crown patent confirms it, for when the patent calls

for an allowance for road, what allowance can be intended

or meant except the only allowance that indicates any

part of lot No. 31 eastward of the centre line of the con-

cession ? or that No. 30 wds to be extended beyond a

width of 14 chains, or was not to include the whole tract

east of the centre line.

Judgment. Regarding it as a separate concession, the plan,

though it shews a road 1 chain 50 links from the centre

lino dividing the lots into east and west parts, shews also

that the allowance for road on the east side is in continu-

ation of the allowance dividing the west parts or halves,

so as to lead from the west front through to the Adjala

road, and such allowance should be carried out upon

tho ground, otherwise the plan would control the sur-

vey, not the survey the plan. It may be also suggested

that if each half of the concession is to be looked upon

as a separate concession, it follows that there can be no

jogs or errors, each being in that event entirely indepen-

dent of the other, and no reference should be made to

the west halves or parts of either No. 30 or 31. But

this does not appear to me to be a correct view. It is

contrary to the fact, for it is only one, not two conces-

sions, and the statutes 10 & 11 Vic, ch. 54, 13 & 14

Vic, ch. 86, and 12 Vic, ch. 35, sec. 37, speak as if they

wore only to apply when the lands were granted or des-

cribed in half lots. There is no doubt or meaning in

this in relation to different grantees or proprietors, but
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yfhether granted or described in full or half lots, I ap-
prehend the governing posts and side-lines of each half - - —
lot when so laid out, must bo adhered to in compliance "T
with tho statute. McUuguin.

In the present case tlio east part of No. 30 is a separate
grant from the west-half, and the tract is described. Lot
^0. 61 IS granted in one lot, and is not described. It
la not granted as being in two concessions, or as partly
OP one side and partly on the other, of tho centre of the
concession, but simply as lot No. 31 in the 7t!i conces-
sion. Both are imperfect lots, and deficient in the
regular quantity of full lots ; and the whole of both might
have been included in one grant without any further des-
cription, (hke the grant that was made of No. 31 ) but
with an allowance for road between them; or No 81
might have been first fjranted and described, commenc-
ing at the south-west angle or front of the 6th concession
thence along the lower or southern side of the lot, or the j . .

allowance for road between 30 and 31 to the Adiala
'

road, and so on to the place of beginning. Or for the
first distance running from the place of beginning along
he west front or side of the lot to the Adjala road, and
thence along the Adjala road to the alowance for
road between Nos. .31 and 30, supposed distances, more
or less, how, m such events would such allowance be de-
termmed ?

Had the whole survey of the township been strictly
accurate, and the half lots respectively formed separate
concessiops, the question would be just the same as it is
and should be determined on the same principle. Had
the post planted to mark the south-east angle of No 30
been in a true line with the one planted at the south-
west angle or the other front, where it would have been
upwards of 20 chains from the Adjala road ; or even had
It been a pomt still further removed from that road the
question would have been the same, so that the error or
jog perceived in comparing the two ends of No. SO does

I "'1,
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1864. not materially affect ita solution. That depends upon

^^^^ the tests or data in determining the allowance for road

McUu hiin.
°" *^° upper side of No. 30, and dividing it from another

broken lot No. 31, lying beyond it or between it and the

Adjala road in that direction.

It may bo a very simple process, and a ready way of

disposing of the difficulty in this case, to treat the east-

half of the 7th concession as a separate concession from

the west-half, and to regard the division line or allowance

for road between 30 and 31 as not determined or de-

terminable by any original post or actual operation per-

formed upon the ground, in the original survey, and to

apply the description contained in the patent of 1838

for the east part of No. 30, which preceded that of No.

31, as indicating the boundaries and contents of that part

of No. 30, and to give it its full quantity irrespective of

No. 31—which can only be the residue of the tract—and

Judgment ^^ ^ho allowance for side road made between the west

parts of those lots, or not finding an allowance for such a

road marked upon the line of the Adjala road, to adopt

the distance mentioned in the patent, 35 chains 50 links, as

conclusively indicating where it ought to be. The consid-

eration is, whether that be the correct way to proceeJ,

seeing that upon the ground other, means exist of date

anterior to the patent, by which the matter may be de-

termined in accordance with the spirit and intentions of

the statute, and upon a principle not restricted to these

two lots, but equally applicable, as any correct decision

ought to be, to all the lots and allowances for side roads

upon the whole northern line of the township, and in all

other townships or concessions, under similar circum-

stances ; and seeing, moreover, that although full half

lots ought to contain 100 acres each, and that the whole
tract east of the centre line of the concession, and
bounded by the southern side of No. 30, would not, either

as represented in the original plan or upon the ground,

contain 100 acres, and yet the part of No. 80, instead

of including the whole, is supposed to be and is described
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Jadgnrat.

as containing only 70 acres, and does not embrace the 1864.
whole tract, but that an allowance for road is called for '—v—

'

as separating it from tne east part of No. 31, assumed
"'"°

to have been made in the original survey, and then exist-
"'"*'*'"*

ing and limiting the boundary. The patent does not
for the first time indicate or dedicate an allowance for
road, but supposes it to have been made in the original
survey. °

The patent of 1838 shows that No. 80 was limited
to 70 acres, owing to a supposed allowance for road
between it and .'U. It may bo said it likewise shews,
08 the plan does, that such allowance was assumed
to be 30 chains from the intersection of the south-
west angle of tho cast part of 80 with the centre
line of tho concession, wherefore a full half lot was in-
tended, so far as and on the only side that the ground
admitted. This is true, but it equally shews that although
30 chains on that lino would not, with tho other lines,
embrace 100 acres, but 70 only, owing to its being a
broken or imperfect lot, yet such was nevertheless to be
the limit, for reasons very evident, on reference to the
plan, the effect of the A^'ala road, and the original
survey; and having respect to tho allowance for road
between 30 and 31 on the west side of the concession.

The merely accidental circumstance of lot No. 80
being a lower number and granted before No. 31, or of
No. 31 being a remnant, cannot govern the decision.
JJoth are remnants in reference to the whole lots respec-
^vely The east part of No. 31 is not a remnant of
No. 60, but of Its own proper number. However expe-
dient or convenient it may be therefore to adopt the
patent, and apply it by analogy to the rule of cy pres, I
do not think it the method that ought to be adopted,
unless It 18 found to correspond with, and to be sanctioned
by the original survey, that is, with what the on^Jnal
survey, posts and monuments, and the official measure-
ments in the commissioner of Crown lands' office indicate,
and the statute requires to be observed.
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1854. It is not the case of an imperfect or unfinished or

^"^^ obliterated survey— all was done that it was intended to

MeuJihun.'^®' ^^^ ^^^'^ *^® P°^* '^'^^ placcd at the north-east angle

of No. 30, on the Adjala road, it was not intendedeither

that a line drawn from thence to the centre of the con-

cession should constitute the whole of the east part of

that lot ; nor was it intended that all the land east of

the centre of the concession continued to the Adjala road
should constitute one lot, or that 30 chains on the centre

line of the concession should define its limit, but it was
intended that whatever tract of land was to the east of

such centre, should be separated by an allowance for

road, which, according to such intention, could have
been no other road than the allowance previously made
on the westerly front betwee^ lots Nos. 30 and 31. The
division between them on the Adjala road could not be
determined by equally dividing the distance. It does
not form the proper front of either lot, and such a rule

Judgmwt. could not be applied in relation to other lots and con-
cessions bounded by the Adjala road, as it must be if

applicable in this instance. The plan and government
grants suppose a corresponding survey on the ground
accurately posted, and delineated with continuous roads
through the concessions, but it is not so—errors or jogs
exist. Still I find no authority for the commission of
other errors in judicial construction, in subservence to

former errors. Whatever is to be accomplished through
judicial exposition should be accurately done according
to the real intention, not only of the patents, but of the
original survey, to which they are subordinate.

This is not in my opinion a case in which there is no
alternative but to adopt the distances or quantity sup-
posed in the patent of 1838. All of which are expressed
to be " more or less." The first distance of 10 chains
calls for the Adjala road, called the allowance for road
on the northern boundary of the township as the positive
boundary. The second calls for the allowance for road
not between the east parts, as something separate from
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the west part, but between lota Nos. 30 and 31, not an
allowance, but the allowance, as something defined or -v—
existing already equally with the Adjala road, and as it ""r.""
really was. The only defined and existing allowance

''•'"*'""

was that made on the west front of the concession, and
It 80 made in order to be carried through to the Adiala
road, the patent calls for that road so continued.

I think that such allowance was originally made with
that intention, and that the patent manifestly intends
that road as the one therein mentioned, and which was to
bound the east part of No. 30 on its upper side. I think
no other road or limit between these lots was contem-
plated or intended to be made either originally or in the
patent, so that taking the patent by itself, and applying
It not fancifully, but according to its obvious and un-
doubted intention the one road and no other is plainly
designated, and called for as the northern limit of the
east part of No. 30.

Judgment.

It is not pretended the monuments or posts are lost,
•

or that the allowance for road cannot be traced. The
posts that were planted are undisputed, and the allowance
can be readily run through.

The patent of 1838 professes to grant only the east
part of No. 30, being that part which is east of the centre
of the concession, and nothing more, and clearly nothing
beyond the allowance for road called for as bounding it

on that side which is next to No. 31, any more than
beyond the Adjala road, which bounds it on another
side.

The allowance for road so called for by the patent is
to be first determined from the original survey, and other
official sources

; not to be ascertained by mere reference
to the description contained in the patent. There is only
one way to determine it according to the data afforded
by the original survey, the plan, field-notes, and the
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1854. Statute, and when that is done I can see no alternative

*^^]J^ but to continue the allowance for road from the west

McLMwhiin ^^^^^> ^^^ *^** being done the limit between Nos. 30 and

31 is ascertained, and the patent should be applied

accordingly. So far as relates to the road allowance in

question, it is not a concession surveyed with double

fronts. To the extent of the full lots it was so laid out,

beyond that it has a single front only.

The plan, &c., shew that No. 31 was intended to be a

triangular tract with only one front properly so called in

reference to the concession lines ; not such a figure as the

proposed application of the patent of 1838 for the east part

of No. 30 would make it, that is, the west-half or part of

No. 31 a four-sided figure, and the east part a triangle,

and the whole an irregular figure of five sides instead of

three.

The shape of the lots, as exhibited in the original
Jndgmwt. pian^ tjieir supposed quantities, courses, and distances,

and the allowance for road indicated thereby, combine to

shew that the original survey intended to make the

allowance for road between those lots a continuous one

from the west side or front through to the Adjala road.

And I am not able to perceive any good reason why the

original intention should not in this instance, as in others,

be fulfilled, or why it should be frustrated in deference

to an erroneous placing of the posts at the south-east

angle of No. 30, and the distances mentioned in the

patent contrary to what is indicated by the sources from
which the description given in the patent was taken, and
contrary to what I cannot but regard as the clear mean-
ing and intention of the patent itself. It appears to me
not only contrary to the real intent and meaning of the

patent, but against the design and intention of the original

survey, and of the provisions of the statute by which the

boundaries of lots and concessions, &c., are to be governed.

The case of Badgely v. Bender {a) appears to me

(a) 3 U. C. R. 0. S. 221.
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Jadiiment.

Strongly m favour of my view of the case, especially as 1854.
relates to the only legitimate use which I think may ^^-^
and ought to be made of the government plan, or the

""""

letters patent. I therefore adhere to the views expressed
""""""'""

by me in the court below, and think the present appeal
should be dismissed with costs.

EsTBN, V. C.~The question in this case is one of in-
tention. It is quite certain that the Crown could have
granted its land by the patent in question, in any shape
or quantity it chose so long as it did not interfere or
clash with previous grants. The intention, however,
evidenced by this patent cannot be executed in all its
parts, because they are inconsistent with each other
Under such circumstances it is the duty of the court to
give effect to the whole instrument, and make every part
of it speak, as much as possible, and where that is ira-
possible, to sacrifice that which is secondary and unim-
portant to tL^t which is primary and material. In this
case the description first conducts to the Adjala road •

then along that road a certain distance more or less to a
supposed allowance for road, and to within a certain
distance more or less of the centre of the conces-
sion; then along that line a certain distance more or
less to the south-west angle of the half lot, an undisputed
point; then a certain distance more or less to the place
of beginning.

This patent, of course, on the face of it presents no
ambiguity whatever, but when it is attempted to be car-
ned into effect, the circumstances of the case create much
difficulty. It IS therefore a case of latent ambiguity,
and we are warranted and required to resort to the sur!
rounding circumstances, which have created the difficulty
for the purpose of resolving it. The facts which appear
as disclosed.by the evidence, or admitted bv th« na-i-,
are that It is not ten chains from the starting point, ai
represented by the patent, but fourteen chains to the
Adjala road; that no allowance for road can be found

58
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Dixon
T.

MclAughlin.

and that the prescribed distance along the Adjala road

of 35 chains and 50 links will not conduct to.the required

distance from the centre of the concession, and will give

more than the prescribed width of 30 chains to the lot.

It is therefore impossible to carry this description into

effect in all its parts, because they are inconsistent with

each other, and the question is, which parts we sltq, to

retain, and which to relinquish, or in other words, which

parts are primary and material and which subordinate

and ancillary. Mutual admission has freed the case from

some of the difficulty which would otherwise have attached

to it. It is admitted on all sides that the line from the

starting point must be extended to the Adjala road,

whatever the distance may be ; it is also admitted that

the prescribed distance from the terminus on the Adjala

road to the centre of the concession is unimportant. The
points of the description which remain are the distance

along the A Ijala road, the allowance for road, and the

jaagment. wi*tth nf the lot. It has been mentioned that an actual

allowance for road cannot be discovered. This is much
to be regretted. The allowance for road is admitted on

all hands to be the cardinal point in the description to

which all other parts, where inconsistent with it, are to

yield. The leavned chief justice of the Common Pleas

and Mr. Justice Michards obtained this desired Kmit by

means of a prolongation of a side-line in the other part

of the concession, and thereby established what is called

" Walsh's line," affording the smallest quantity of land to

the appellant. This method has certainly convenience

to recommend it ; but it seems to be generally understood

that we can no more resort to the other part of this con-

cession for guidance in this matter, than to a totally

different concession. The result is, that we have no

allowance for road. Yet I apprehend that it is quite

certain that one exists, and that it ought to govern this

whole description. Obliged as we are, however, to

determine the case in the dark as to the most material

fact in it, we have only to decide between the lino along

the Adjala road and the rear of the lot.
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_

It 18 admitted that all the lots in the concession were
intended to be of the width prescribed for the lot in ques-
tio.., and that if they are not in fact so, it is unintentional,
and the effect of mistake. It is quite certain that the
trown intended the lot in question to be 30 chains wide
There were three cardinal points in this description, one*
that the lot should extend to the Adjala road, another!
that it should extend to the allowance for road ; a third
that It should be of the width of 30 chains. The two
first were not to be dispensed with ; the third was to
yield to them if necessary. Bat the Crown had no
absolute intention with regard to the distance along the
Adjala road

;
it was prescribed because it was thought

that It would carry the lot to the allowance for road, andmake it of the required width, and for no other reason,

I^'Tf;.'/''' Z'^'^
'^ ^' chains to the distance

along the Adjala road, we shall make that which was in
Its nature ancillary and subordinate prevail over that
Which was primary and material ; and that for no other j„d«n»treason than because it occurs first in the description
Upon the same principle, if the surveyor had taken the
other course, and had described the rear of the lot
before the line on the Adjala road the opposite
construction would have prevailed. But the order or
sequence of the description appears to me to be
merely accidental, and to furnish no indication of
intention whatever; the line along the Adjala road
13 preferred, and made to govern, because it is assumed
that the Crown intended to make that line of a certain
length m the abstract; whereas nothing is more
certain than that it did not intend to make that line of
any particular length, but only so long as would make
the lot 30 chains wide, provided it extended to the allow-
ance for road. In the event which has happened the
description should be read as if it was reversed. The
surveyor took the course which he did, because he had
no doubt that an allowance for road would be found •

had he known that no allowance for road existed or could

..I

h

k f



420 ERROR AND APPEAL REPORTS.

1854. be found he would certainly have taken the opposite

^"^J^^ course. To reverse the description is not taking too

Meu^biiD. S""®** * liberty, because the order of the description is

not essential, and to adhere to it would be to defeat the

only part of the intention which we are enabled to exe-

cute. This view is strengthened by the fact that the

miscalculation f^^ the distance to the Adjala road led to

the line along tL. Adjala road being made longer than

it otherwise would have been. I think, therefore, that

in the absence of an allowance for road which ought to

govern, effect is to be given to the next most material

part of the description, namely, the width of the lot, and
that the line on the Adjala road ought to terminate at a

point which will produce the prescribed width. This

construction will, I believe, Itave the appellant a tres-

passer in some degree, and therefore I think the judg>

ment granting a rule for a new trial ought to be

affirmed.

jvdgauat.
Burns, J.—I have not been able to reduce the diffi-

culties of this case to a mathematical demonstration satis^

factory to my own mind, and therefore it is by no rneantr

free from doubt that I have formed the opinion I now
give, but it is the best I can form under the circum-

stances of the case.

These difficulties arise not by reason of any disputed

facts, because if that were so, an end might be made by
saying that one believes such or such another state of

facts to be ihe truth, but these difficulties arise in the
application of certain principles, either legal or proper

to be applied, as they may strike the minds of different

persons. No question can or does exist between the

parties as to the application of the statute 12 Vic, ch.

85, to a certain extent. No doubt the plaintiff is right

in starting from the ascertained front post between Noa.

80 and 81 on the line between the 6th and 7th conoes-

sionS) in order to discover what land is comprised within

No. 81, and the defendant is right in starting from the
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post between 29 and 30, on the line between the 7th and 18648th concessions, m order to ascertain what comprises the
east part of No. 30. The township havingTeensur! "'^
vejed with double fronts to each concession, and these

"'''"^
points being indicated by indisputable marks in the

bZn lV"'7 T'^
'^' ^'°"'^^' ^^'''' this position

beyond dispute Between lines protracted from these
points to the Adjala road, lies the depth of the 7th con-
cession, and consequently these lines are governinir
limits wxthin the 32nd section of the act. The centrf
of this concession is not in dispute, .d could not be in
dispute, for It depends merely upon, measurement, and

with the 37th section, is a governing line. There is aroad allowance between Nos. 30 and 31, and that allow-
ance 18 known or marked upon the ground on the front
between the 6th and 7th concessions, but is not known or
marked upon the ground, and never was intended so to
be,^on the limit between 30 and 31 upon the Adjala ,^^„,

The plaintiff supports his claim to the land in dis-
pute upon the fact of the allowance for road being known
on the front between the 6th and 7th concessions, and
that in the absence of any proof of a survey upon the
ground shewing the posts planted on the Adjala road
which is not to be treated or considered as the front of
the half lot 30 he has a right to carry the road straight
through from the 6th concession. The difficulty 1 have
in the way of supporting that view of the subject is this •

that line considerably passes the centre of the concession*
and though the piaintirs patent grants him No 3l'
and of course would give him a right to all the land over
the centre, yet according to the statute, that line beina
one run from a post planted in front on a concession
which has been run with double fronts could not pass
tue centre, and when the centre was reached there
according to the statute, the survey of that line must
end. The^difficulty here is apparent, on the facts as

» L
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1S54, the matter stands, when the survey on the ground

is looked at. The posts forming the respective fronts of

the halt lots of No. 80 on the line between ii9 and 80

differ 6 chains 59^ links from being opposite each other,

and consequently the line of 31 differs the same from

what 30 would be if it is to retain its full width on the

centre of the concession. If each half lot is to be

surveyed from its front post to the centre of the conces-

sion, I think it must govern the plaintiff in respect of that

line, and he would have no right to cross it in order

to determine that front of his lot, and for the land

east of the centre he must take some other method.

The road of course is dependent upon that line,

and would be governed by it till it reached the centre

of the concession. The difficulty then arises how is

the road to be brought from the Adjala town line to

meet this ? The government plan shews the road to be
straight through, but so it does with every other side

Judiment Hne, and side line road. When the ground is examined
it is found the survey there conflicts with the represen-

tation on the plan, and the distances given in the
respondent's patent, which we must suppose followed the
field-notes, conflicts with the plan as applied to the
actual survey, and the patent itself conflicts with the
survey on the ground, because the first distance instead

of being 10 chains to the Adjala road is 14 chains. If
the plaintiff must take some other method of ascertain-

ing where the road is on the east side of the centre of the
concession so as to divide 30 from 81, leaving the allow-

ance between them, then is the defendant's method of
survey the correct one ?

I feel a diflSculty in supporting Prosser'a survey by
applying the statute to it. The defendant's lot is

described on the centre of the concession as being of
its proper width, and which by applying it to the survey
on the ground must carry it further north than the
plaintiff's southern boundary by six chains, fifty-nine

and a-half links. If this line could be taken as the
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correct boundary as surveyed from south to north. I 1854should feel no difficulty in saying that when the survlr^
came to the road allowance he could cross it, because if

""""

It be imperative under the statute to survey from each
"'*"*'"""

end the lot to the governing point and line in the
rear, then if the roads did not meet, it is a difficulty
made by the law and we have nothing to do with that.
It would be so with the other lines as shewn, and I do
not see any reason why we should apply a different rule,
because the plaintiff's lot happens to be a triangle, and
the defendant s lot one with five sides, than would be
applied where the lots and half lots are rectangular. As
observed before, the defendant's starting point however
18 correct and the statute governs it. From this point
to the Adjala road causes no difficulty, but it is at the
Adjala road the difficulty arises in the application of
the statute. The western boundary of the township
does not form tho front of the concession, and no posts
being planted along this line and never intended to be. ,„, ,
It 18 not a case for measurements and dividing of
distances according to the act. The provisions of the
act are inapplicable to complete the remainder of the
survey of the defendant's lot.

According to my view both appellant and respondent
must be bound by the operation of the statute so far as
It 18 and can be applied, but that it does not help either
of them out of the difficulty presented here. In that
predicament, then, should we resort to the plan in the
government office ? I look upon the plan and field
notes as subservient to ascertain what the survey upon
the ground was, and wherever that can be ascertained it
must govern. Here the plan is not adduced for the
purpose of ascertaining what the work on the ground
was. We know what it was. It has been proved, and
It 18 not consistent with the plan. It is true no work
upon the ground shewed that a post was upon the
Adjola road, but all the work on the ground shewing
the lines of thirty to thirty-one to the south, and the

'4
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field notes describing the distances, (for I think it fair

to assume the patent taken from that until the contrary

be shewn,) prove that the work on the ground does

not correspond with the plan.

Then wo have a case in which a survey cannot be

made for either plaintiff or defendant according to the

terms and provisions of the act of parliament : a case in

which the actual work upon the ground conflicts with

the plans. The field notes, taking the description in

the defendant's patent to correspond with them, when
applied upon the ground (which of course they must be

when the monuments are there still in order to test

them) do not correspond with the plan, but differ from
it also. The road reserveli was a public highway,

and I have no doubt must be considered so, although

the Crown had never granted No. 30 and 81, and
persons obstructing it would be liable to be indicted.

Judgment. B"' ^^^^ *8 in the present case, it would require to be
established by law where the road was, and precisely

the same difficulty would arise from the work on the

ground, the plan, and the field notes returned by the

surveyor who originally surveyed the township. It is

not the road which governs the boundaries of the lots,

and the statute has not made the road the governing

boundary, but the allowance being between the two lot«

the boundaries of the lots must be ascertained, and,

when ascertaiaed, that determines the road. If iho

statute had made roads the boundary for lots, there

might not then have been so much diflSculty in carrying

the road straight across the centre of the concession to

the Adjala road, as the plaintiff contends it should. The
lots must be ascertained, and the half lots where the

survey has been with double fronts must also be asctft-

tained before it can be determined where the road is or

should be. Under these circumstances I see no alterna-

tive than to ffive effect to t.hfl Hef«nfln-nt'o •^^on*

according to the courses and distances therein eontained,

and to say that such quantity of land as is not contained
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therein up to the Adjala road, making the due allowance 1864.
for the side line road, belongs to lot No. 31. I only ^-v^mean this to the extent when the statute cannot be

"^."'

applied, for where that can be it must govern. Pro«8er'«
*""*""^"

survey was made according to the distances mentionedm the patent, and as the statute cannot govern him I
hink this decides where the road is. No doubt

this result was never intended, but it is the consequence
of the act of parliament, which is as restrictive in my
opinion on the plaintiff, and prevents him from continu-
ing the southern limit of No. 31 through from the 6th
concession to the Adjala line, as it is inoperative to
give both plaintiff and defendant the means of deter-
mining the respective boundaries beyond the postsana limits I have already mentioned.

' Spragge, V. C.-The description contained in the
Crown patent cannot be literally followed out upon the
ground; but taking the description as it is, and compar- ,,^„,mg It with the position of the township of Albion in

^
which the land is situated, as that part of the township
actual^ lies, I have endeavoured to discover what piece
of land is comprised in that description, taking it as a
question of intention, the intention to be gathered from
every course and distance which the description contains.

The description appears to me to evidence with suffi-
cient clearness the intention as to two courses and dis-
tances

;
being tha only two which are not affected by

the irregularity caused by the Adjala road running
diagonally across the upper portion of the lot ; and these
two, judging from the maps, appear to agree both in
bearings and distances with the corresponding sides of
the other half lots in the same concession. One of these
lines IS the line from the front of the half lot to the
centre of the concession; the other is the width of the
half lot m the centre of the concession.

The w^ole difficulty has arisen from the description

vol. I.

R. i



426 ERROR AND APPEAL REPORTS.

I8M. assuming the south easterly angle of the half lot to be

10 chains, instead of 14 chains, as it it is, from the

Adjala road ; that erroneous assumption is the basis of

the distance given in the the second course in the des-

cription, namely, 35 chains 50 links more or less to the

allowance for road between lots 30 and 31. I agree

that if any original monument marking such allow-

ance for road had been discovered, whether at a greater

or less distance than that given, it would have governed

;

but in the absence of that we are thrown back upon

gathering the intention from the whole description. I

think it is clear that this second distance is based upon

the error in the first, because drawing a line from the

front reached by that distance, parallel with the side

line of the Ic , to the centre of the concession, then

taking a course down the centre of the concession to a

point which is the admitted south-west angle of the half

lot, it will give us the breadth of the half lot about the

jadgmcnt same excess as exists in the first actual distance, i. e.,

from the starting point at the south-east angle to the

Adjala road, over the described distance, thus, if tlio first

distance be 10 chains the third will be 30 ; the first being

in fact 14, the third is thereby made 34, if the distance

along the Adjala road be implicitly followed. I think

it is manifest, therefore, that the first error is the parent

of the second.

The enquiry naturally suggests itself, to what extent

was it intended to run along the Adjala road, anJ why

was 35 chains 50 links named as the distance. I cannot

avoid the conclusion that the sole purpose was to reach

a point from which a line drawn to the centre of the con-

cession parallel with the side line would be 30 chains

from the south west angle of the half lot, or, in other

words, to give a lot of the ordinary width; which pur-

pose would have been accomplished if the south-east

angle had been, as it yvaa pposed io be, IG chains from

the Adjala road. The disiance along the cou'-se of the

Adjala road required for that purpose was ft matter of
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niftthematical calculation, (not a measurement to reach 1854.
any known point,) and would have boon correct if the
basis upon which it was mado had boon correct.

With the facta before mo, I cannot doubt that if the
first distance had been known to bo 14 chains instead of
10. the distance along the Adjala road would have been
proportionately shortened, and not doubting this, I could
not gire effect to the distance along the Adjala road as
gorernmg distance, without feeling that I was defeating
the intention of the grantor, as gathered from the whole
description compared with the first distance on the
ground.

I have endeavoured to test this intention by taking &
diagram of the ground with the true distances, and
applying to it the description in the patent, but rev^rs
mg the order in which the different courses arr ken
I may be wrong in supposing that this can properly be ,,H«-it
done, but it seems to me to be immaterial which c^-urse be
first taken, so as all are taken correctly ; .md T should
have thought that taking indisputable rlistances as the
basis of the description would have better ensured a
correct result.

Preserving then the same bearings and distances, and
the same starting point ; to run first to the centre of
the concession, thence northerly along the centre of the
concession, then parallel with the first lino to the
Adjala road, then along the Adjala road to where it
intersects the concession line, then along the concession
line to the place of beginning. Such a description
would be strictly correct except as to the distance along
the Adjala road, and from that to the starting point-
that along the Adjala road would be plainly immaterial
and would be discarded as secondary and of no real
importance; and in the description in the patent,
although prior in point of time to the distance along the
centre of the concession, it does appear to me to be

ill,
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1854. secondary to that course and distance, to be a conse-

quence of ib, and to be regulated by it, and to have

been stated at first what it is only because the centre

line was thirty chains long ; and for no other reason

whatever.

The objections to producing the division line between

lots No. 30 and 31 from the western point through the

easterly half lots appear to me to be unanswerable.

The statute of 1849 provides in effect that in townships

with double fronts the easterly and westerly half lots

shall be independent of each other. To produce this

. line would be to contravene the principle by which the

whole survey of the township is governed, merely

because in one lot of a tdwnship there may happen
to be no easterly front. This point has been fully

commented upon by his lordship the Chief Justice, with

whose remarks upon the subject I entirely agree. Upon

jadrsent ^^^ general question, however, I can come to no other

conclusion than that which I have expressed.
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1861.

[Before the Hon. Sir J. B. Robinson, Bart, Chief
Juttiee of Upper Canada, the Hon. W. H. Draper, C.
B., Chief Justice of the Co'mmon Pleas, the Hon. V.
0. Esten, the Hon. Mr. Justice Burns, the Hon. V. C.
Spragge, The Hon. Mr. Justice Richards, and the Hon.
Mr. Jw^^ice Hagarty.']

Oh an AfPBAI, JTBOM A JUDGMENT OF THK CoUBT OF QuKEN's BkNCU.

1 I

' \m

MouNTjoY V. The Queen.

Orantfrom the Crown—Hiyhway.

On the 8th of January, 183G, a aurveyer, in compliance with instruc-
tions from the government agent, laid out a road or street on the
nortbern limits of the town of London, two chains wide, a portion
ot which was then, and had for some time been, in the actual
possession of the Episcopal Church, to which body a patent subse-
quently, and on the 18th of January, 1836, was issued, granting
to them all that parcel or tract of land, " on which the Epis-
copal Church now stands, and containing four acres and two-tenths
of an acre or thereabouts," upon an indictment for a nuisance in
stopping up the highwiiy.

Held, that this survey, although made after the grantees had gone into
possession, must prevail against such possession.
[Hagarty, J., dissenting.]

The appellant John Mountjoy was indicted for a
nuisance for unlawfully and injuriously erecting a cer-
tain fence of the length of two hundred feet, and of the
height of four feet, in a certain street in the city of
London, called East North Street, being the Queen's
common highway, whereby the same was and is

straightened, narrowed and obstructed to the great
damage of all Her Majesty's liege subjects, &c.

To this indictment thedefendant pleaded "not guilty,"
and was tried before the Hon. Mr. Justice Richards in
the month of March, 1860, when the jury returned a
verdict of guilty. The effect of the evidence taken
upon the trial is stated in the judgment.

A rule nisi for a new trial was subsequently obtained
54 ' VOL. I.

Statement.

ii -i
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which upon argument was discharged. His lordship the

Moun«oj
ChiefJustice [Robinson] in disposing of the case saying

:

Th. Queen."
^^^ report of the case of the Queen v. the Bishop of

'Buron, (a) will explain the nature of the question pre-
sented by this case, which turns upon the same patent,
and the same facts, though the evidence upon the two
trials in some respects varies.

" The defendant in this case is an occupant of part of
the land, which it is contended on the part of the pro-
sec'Mon is not included within the patent referred to in
the case in the Common Pleas, and he has inclosed all
the land up to the northern limit of East North Street,
assuming that street to be 100 feet wide only, and not
two chains, or 132 feet.

"The letters patent by which the Crown granted certain
lands in and near the town of London, as an endowment
for the Rectory of St. Paul's Church, in the said town,
describes the land thus, of which the defendant is in
possession of a part, ' all that parcel or tract of land,

stetement. being part of the town plot of London, on which the
Episcopal Church of England now stands, and contain-
ing four acres and two-tenths, or thereabouts.' It is
dated the 18th of January, 1836.

" The question is, whether the description in the patent
of the land granted by it did or did not cover the ground
on which the defendant has his fence, which is com-
plained of as being upon a public highway. The trial
of the former indictment against another defendant,
bringing up precisely the same question in effect, took
place before myself ; and though I reserved the case for
the opinion of the Court of Common Pleas, I had formed,
I confess, a strong opinion of my own, that upTin the
evidence given at the trial the land in question formed
a part of the land granted by this patent, and was not
within the allowance for a street or public highway.

« The Court of Common Pleas have decided otherwise,
but not without a difference of opinion.

" We have read the evidence given upon this trial, and
see nothing in it to warrant us in holding that if a con-
yictiott was proper in the former case, the same verdict

(a) 8 C. t.~m,
^
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was not also proper upon the evidence that was given in 1861,
the case now before us. Whether the evidence given ^—v—

'

upon the trial of this latter case does not better support a """""Woy

verdict m support of the prosecution than the evidence TteQawn.
that was ^iven on the former case, it is not necessary
to determme, for we think our right course will be to
defer to the judgment given in the Court of Common
rieas, rather than to decide in opposition to it ; and in
this case there can be no difficulty in the defendant ob-
taining the judgment of the Court of Appeal. We give
judgment^, therefore, discharging the rule nisi for a new
trial, and we do so entirely on the authority of the
judgment given in the Court of Common Pleas, and in
the hope that the judgment may be reviewed on appeal,
lor the case is one of consequence, upon which I may
say that there is umong the judges a considerable dif-
terence of opinion, and the judgment of the higher
court could not be obtained by our taking any other
course than affirming the conviction."

From this decision the defendant appealed, assigning
as a reason :

EUtement

That upon the proper construction of the patent,
taken in connexion with the evidence given, it should
be held to embrace the land upon which the fence com-
plained of in the indictment was erected ; and that the
learned judge should have so directed the jury.

Mr. J. Wilson, Q. C, and Mr. 0. Robinson, for the
apppellant.

Mr. B. A. Harrison, for the Crown.

!!(' •!

i.

The question involved in this appeal was simply
whether the line as ran by Mr. Carroll, the surveyor, or
the fence enclosing the block on which the Episcopal
Church stood should govern ; the appellant contending
that the line of fence should be the boundary, and ihat the
learned judge should have so charged the jury ; that not
having so charged there had been such a misdirection as
would entitle the appellant to a new trial.

1p
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1861. Sir J. B. Robinson, Bart, C. J.—This appeal

^^J^jv^ brings up the question whether the patent dated the

TheQueen.
"^^'^ ^'^^ °^ January, 1836, setting apart for the use

of the Church of England the tract of land in the

city of London, on which the church then stood,

makes the fence which then enclosed the tract the

southern boundary, which would leave 100 feet and . o

more for the breadth of North Street East, or whether

in consequence of the government surveyor, Mr. Carroll,

having before the issue of the patent run a line and

marked it through the inclosed tract, intending it to

shew the northern boundary of North Street East, the

line so run must govern. In the latter case the fence

which was put up before the making of the patent and

which is still maintained encroaches upon the street to

the extent of 32 feet in depth, and to that extent closes

up and obstructs the highway.

Judgment.

This same point had been before discussed in a pro-

secution for nuisance against another defendant, which

case is reported, (a) and to which reference was

made in the judgment given below in disposing of

the case now before us. In that case, which was tried

before myself, it was sworn by the surveyor who made

the original survey of the new addition to the town plot

of London on which the church referred to stands, that

he had not run out and ma ked any line to define the

northern limits of North Street East until some time in

February, 1836, which was after the issuing of the

patent.

If that were so, then the mention made in the patent

of the " ground on which the church then stood " could

not, I think, be held to have any reference to the line

of the street which had not at that time been run out,

and for that reason, and upon the other evidence given,

I should have thought it clear that by the " ground on

which the church stood" we ought to understand the

tract as actually inclosed and held with the church at
________



Milt ,t had leen left to me to determine the Iee.l -
q«est,„„, but both parties desired that the point should

""''^
be reserved for the consideration of the court from which

"^ """•
the record eamo, and I did accordingly reserve it. .

It was afterwards discovered, as it seems, that the

onrZr 7T TT^"" ''" '"PP"™? "" k" I>»d »ot runout and staked the north line of East North Street untilafter the complefon of the patent; and upon the trialthe md,e,men,, which is before „,, against this defen-

North Street, on the 8th of January, 1836, which was
t<'->i>'jn before the patent i. dated.

'
™""' ™»

This is a very material variation from his former tes-toony, occasioned, I suppose, from his having n themea„.,me referred to his field notes. And the quest „„now .s what, with the knowledge of this fact befo „s
.

we must take to be the southern limit of the landtrnted '"*~«-

words, did the Crown grant, and could the Crown grantby that patent the land that was inclosed with the churchand upon wh.ch in that sense, the church then stoodor was and .s the tract granted, necessarily confin d on'

u rt e
' r"'""

""' °f ^"'k streetJZout m the ongmal survey of the new town plot that hadbeen made a few days before ?

That survey it is proved had not been returned by theeurveyor to the government till the 28,h of March folJowmg the ,ssm„g of the patent, and it is not therefb";reasnabe to suppose that the government referred to

words al that parcel or tract of land being part ofhe town plot of London, on which the Episcopfl Chlh
relerr ng to ? Not surely to the small space on which
literally the church stood, that is. not merely to thetad

; Jti

:

'I
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Jvdgmnt

1861. covered by the building, because the tract is described

^'^^^^y' in the patent as containing four acres and two-tenths or

Th.QuJl. thereabouts.

I confess I have a strong conviction that as tho gov-

ernment from the words used in the patent, evidently

were aware that there was this church standing upon a

certain tract in the town of London, which tract could

be seen and was notoriously marked by the fence which

inclosed it and had inclosed it for a year or more, they

meant to grant the tract so inclosed on which the church

stood, and not a tract as bounded by a line drawn by

their surveyor, of which line they had then no knowledge,

nor until more than two months afterwards. What I

mean is that they most probably intended to make the

grant conform to the plan which had been made out and

submitted by Mr. Aakin, and which the rector and con-

gregation had been given to understand had been ac-

ceded to.

This plan gave to North Street a width of 1 00 feet,

which was 82 feet more than the width of the streets in

the plot before laid out, and more I suppose than either

the government or the inhabitants of London would

have expected to be the width of the streets, if there

had been no such special instruction as was given to the

surveyor by Colonel Talbot.

If the church had happened to be placed upon the

very southern limit of the tract as inclosed, on the under-

standing that the patent had reference to the tract which

had been asked for, and which they had reason to believe

they had obtained, it would have been difficult I think

to contend that the land covered by the church was not

conveyed by the patent under the words used. The only

question then, I think, would have been whether the

government could legally grant the land so ccvered by the

church, notwithstanding it was within the street as it had,

before the completion of the patent, been laid out in the

original survey of the town plot.
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T.

The QuMn.

That question under any view of the evidence wb .« iMiunder the necessity of considering, for I „ndel.nd^-^obean „„disp„.,df„„, .j,, theVtCten" aid^
:t;:

'"^ «"»" '"» «'-= wW» before the paZw»

Zctin I
*," '"'°™'™ oontained in the statute50 Geo. Ill chapter 1, section 13, which enacted that al

. allowances for roads in any town or township laTd1 bvhe King , surveyors shall bo deemed common and public..ghways unt.1 such roads shall bo altered aclC obe pr„v,a,ons of that statute, which could o„rbe b!the justices in quarter sessions. ^ ^

This road or street laid out by the surveyor on the8th of January, 1886, according to the evidence givenin this cause was not altered in that manner, and therefore we cannot bold, I think, that it was les a hlhway
Jfter the patent of the 18,h of January than befr/Whatever title to the soil of the street as la d o„;that patent could convey would be subject to thTrigSof the pubhc to use it as a hinhwav <?„ r ,1, i i
.«dict .ust stand upon the accot^hicbwelrf tt

I think also that Mr. Jn,ti,e Richard, was risht inkavmg It to the jury as a mi,ed question of lafanjfact, which It was under the evidence whether the patent».s or was not framed with reference to the tractYnclosedby the fence, for .hat cannot be said to be pla n on be

erdia':/2"''°°^'
'""''''"''-''' ""'''i''-^^^^

verdict, and that no good would probably arise from doin^so, though It seems to me to be a matter for rZt Z!he even, of the las. trial should have broughure ma'

.nlSvent „iuui lor tn« street, and after an acquieseno^of so many years it is hard I think to disturbZuZ^7 of the tract, especially if .to ^^.tion ^ CL

%

/ndfouiit.
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Jodimrat.

jurious or inconvenient in regard to any use that ha«

been made of the land in tho meantime.

Draper, C. J. — The whole queation is, what land is

granted by the letters patent of tho 18th January, 1836,

by the words, "all that parcel or tract of land being

part of the town plot of London on which the Episcopal

Church of Lngland now stands, and containing 4 ^'^o
acres,

or thereabouts."

This parcel of land was not part of the first survey of •

the tovn of London, which extended no farther than to

the south side of North Street. There is no evidence

that the north side of North Street was then marked on

the ground, though the grantee of any lot on the south

Bide had the assurance of a street immediately north

of such lot, which according to the plan adopted for

other streets would not be less than one chain wide.

In the latter part of 1835, the government ordered

an aditional survey, increasing the area of the town, and

including the land in question. Mr. Carroll was em-

ployed by the Surveyor-General to make this survey,

under such instructions as Colonel Talbot might give

him, and Colonel Talbot directed him to lay out the new

portion of the town in accordance with tho part already

surveyed, only making the streets two chains wide. Mr.

Carrol acted on the instructions, commencing his survey

on the 7th December, 1835. On the 8th of January, 1836,

he posted East North Street, east ofWellington Street, and

extended the centre of the streets around the church blocky

and finished posting those streets. "On the 18th January,

1836, he finished posting Church Street and Mark Lane."

Mark Lane was only one chain wide, the other streets

were two chains wide. This survey with plan, &c., was

returned to the Surveyor-General's oflSce on or about tho

28th March, 1836, and adcording thereto this block

actually contains 4 -{^Ja acres, and if the defendant be

right, it would contain ^ of an acre more. Mr. Carroll

never had any other instructions, and his plan has ever
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«nce .,«„ .oM „p„„ ,„ g„„,„g ,^,^
.

^ ^,_^ ^^^^ ^^ ^^^

Tho defondanl maintamcd tl,o fcnoo charged as a
"'•5-.'

.de E.« North Stroet. For tho Crown, i, „V°o"trndod that tho fcnco obstructed ,ho ,,ubl o h "Lt^.n.8.»uoh a. Mr. OarroU had laid out the street „ if;pace 2 chain, (182 feet) wide; that his survey tadopted by tho Crown, and that the Crown hnldon:no.h,ng d.rectly or indirectly which deviated fltha»»rvey, or I.mued tho width of tho street to 100 flat!

f»rn^shed''.„''°K-"''l ""t""'
^'*'" P™'""-" " »>»Plurmshed to him by tho governncnt, long before thelas survey, ef tho original town plot ^f London Hoetoted that the streets therein we,, only Cbfe . wid!that m the spring of 1838 Sir MmOolioZ2«

':«r;r;-iht"?""^-^^^^^^^^^^^^

unsmev d •
""7 '^ ""i" I"""™". " "hichwa, then

It, and ,t shall be granted as far as I have any influence "
ShorUy afterwards Colonel Atkin drew a nk,^ !f T\

thif;> /! '°°™ '"""' "P ""'i «« forwarded with

of any s rv^T o5 hf " I'v"""'
<" '""<" ""O result

considerably .o'reiandnhrnrt'rir^;"::::^

ThegM„p ofBuron .ke proved that tho sketch
.

VOL. I.

h ....If

,r!

>5,
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Judgment.

prepared by Colonel Askin was forwarded with the

memorial, and that he had since made every possible

search for both, but without success, and that the plan

never was returned. That in the fall of 1833 he saw
a copy of an order in council directing the land to be

granted as prayed for ; that after getting this copy they

began to build the church, which was raised in the spring

of 1834, and was opened that season, and the fence was

put up immediately after finishing that church, and was
completed early in 1835. That a fence of rails was put

up on the north boundary, but was afterwards removed
to the south, to the line as laid down there by Mr. Oar-

roll. The Bishop further stated that he went to Toronto,

just before Sir John Colborne's departure, in reference

to obtaining the patents for two rectories ; that there was
some blunder ; that " things were done in a hurry," that

he went to the Surveyor-General's office, " and the clerk

then said they had no plan and were quite at a loss as

to the block." The clerk had the old plan, and he

measured some of the blocks upon it, and said this block

would at all events contain as much as those, and he

gave that description which was put into the patent.

The Bishop explained that the order in council referred

to in the margin of the patent was the one establishing

the rectories.

L.Lawra8on,Es({., stated that ho remembered seeing

the order in council
; {Qu., the copy ;) that I ung church-

warden at the time he might have received it, and if

BO, it was probably burnt in the old church or at his

own place. That he had apnlied at the government

office and could not find it, and was informed it had been

mislaid or lost ; that he could find no entry in any of the

books or records in relation v it before the patent.

The learned judge directed the jury that if there was

a part of the town plot of London on which the epis-

copal church then stood, which was known and recog-

nised as a part of the town plot of London, independent
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of OarroWa smyey, that fact would be evidence for them 1861.
that the patent was intended to grant such part; or if ^-v—
the grant was made in relation to a fence then standing

*"'""^°'

in either case they should acquit the defendant. But if''""**"-'-
the grant was made to cover the part of the town plot
then being laid out, i. e., the block of land survejed bv
Mr. Carroll as the church block, which survey, as re'-

garded that block, was then completed, they should find
fcim guilty, and he stated that in his opinion the pian
made by Mr. Carro/^ should govern, but he left it to them.
They found the defendant guilty.

A new trial was moved for on the law and evidence
and for misdirection, because the learned judge ought to
have ruled as a question of law, that Carroll's survey
should not govern, and that the patent should be held to
embrace the land then known as the church block.

The Court of Queen's Bench discharged the rule en-
tirely on the authority of the decision of the Court of

''"''™^"

Common Pleas, in Megina v. Th-^ Bishop of Huron, the
learned Chief Justice stating that there was among the
judges a considerable difference of opinion. The appeal
is against that decision, and the only reason of appeal
assigned is, that upon the proper construction of the
patent taken in ccnnex.'on with the evidence given, it

should be held to embrace the land upon which the
fence complained of in the indictment was erected, and
that the learned judge should so have directed the jury.
It does not appear that this objection was made at the
trial, or that the learned judge was asked to give such a
direction. In fact he only expressed an opinion, as I
read his charge, on the weight of the evidence, leaving
it wholly open to the jury.

The defence rests, as I understand it, on the influence
proper to bo allowed to external circumstances, affecting
the construction of the letters . patent, for without the
aid of such circumstances it has not been argued that
the defence can succeed.

Id

iill

1,1
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1861. When the case of The Queen v. The Bishop ofHuron

^J^^^^ was before the Court of Common Pleas, I took every

Tho Queen. P°^^^^^® P'^^"^ *° ascertain what were the facts, so far

as any record could be found of them in the public offices,

connected with the issuing of the patent. Whatever my
anticipations might have been, I found nothing to

strengthen the defence, and on the facts proved in that

case I thought and still think the conviction right. I

felt the doubt which embarrassed my brother Hagarty,

whether tlie patent did identify the land intended to be

appropriated, and whether, therefore, it was not void for

uncertainty.

The general rule applicable to the construction of

grants from the Crown, is that they shall be construed

most favourably for the king. Though where the grant

is ex s^Jeciali gratid^ certd scientid et mero motu, the con-

struction and leaning are to be in favour of the

Judgment. Subject, (a.) And if the grant be capable of two
constructions, by the one of which it will be valid,

and by the other void, it shall receive that interpretation

which will give it effect. " For the king's honour and

for the benefit of the subject, such construction shall be

made, that the king's charter shall take effect, for it was

not the king's intent to make a void grant, (b) and in Sir

J. Molyn's case (c) it is said : "Note the gravity of the

antient sages of the law to const'ne the king's grant

beneficially for his honour and the relief of the subject,

and not to make any strict or literal construction in

subversion of such grants."

Looking no farther than the language of the patent

there is no difficulty. It arises in applying it to the

subject matter, to the ascertaining the thing granted.

The rule id certum est quod cerium reddi potest applies

in the case of the Crown, and if the grant has relation

(a) Com. Dig. Grant, G. 12., Bac. Abr. Prterog. F 2. Vin. Abr.
Prerog. Ec. 13.

(6) St. Saviour's case, 10 Co. G70. (c) 6 Co. 6.
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to that vhich is certain, even though it be but mere mat- 1801.
ter of fact, or in pais, it is sufficient. (Com. Dig. Grant ^
tr. 5. Vin. Ab. Prserog, JR.) Moungoy

The Queen.

^^

We may without hesitation interpret the words, that
tract of land being part of the town plot of London

on which the Episcopal Church ofEngland now stands "
to mean the land on which the church was standing
used for divine worship according to the rights of the
Church of England, and then one certainty is obtained
and I agree fully with those who contend that something
more was meant than the actual ground covered by the
fabric Itself, the quantity expressed in the patent,
4to acres, is enough to establish that conclusion

; and
in the quantity expressed we have a second certainty
for I treat the words " or thereabouts," as equivalent
to ^nc common phrase " more or less." But I wholly
declaim attaching any importance, in the construction
of the patent, to the conversation held by Colonel Askin j a
with the Lieutenant-Governor. For the purpose ofgener-

'"""

.
ally identifying the locality of the proposed site, it is (as-
suming it to be evidence at all, on which it is not neces-
sary to express an opinion) really of no value, for wo
need not seek outside the pitent for that purpose, as
the land to be granted was that on which the church
actually stood at that time, though such a description
would not have been applicable when his Excellency
visited the proposed site. Then the suggestion itself,
send down your plan, &c.," amounts to no more than

the expression of a wish that the application might be
put into a definite shape, and a readiness to give it the
most favourable reception. But it conveyed no authority
to survey or mark out and appropriate any particular
piece of land, nor did Colonel Aakin so understand it
for he made no survey, but merely a sketch to accom-
pany a petition for a certain site for a church and burial
ground. AS to any order in council for the grant of
the land as pointed out by the sketch, I am compelled .
to say, I think there is no legal evidence that it ever

M
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1861. existed, and the evidence tends in my humble judgment
to negative its existence. With the utmost confidence

in the integrity and good faith of the witnesses who
speak of having seen a copy of it, I think they are

under some mistake, and if such order is material to the

defence it is not proved. All the evidence refers to

a copy, for though Mr. Lawraaon speaks of "the
order in council," he fs evidently referring to the

same paper of which the Bishop of Huron had just

before spoken, as the copy, and he says immediately
afterwards, that he had applied at the government
oflSce for the original, and could not find any entry

in any of the books or records in relation to it. So far

there is no proof of the existence of an original of the

supposed copy. And if there had been any such order

we might reasonably expect to find it referred to on the

face of the patent as the authority for the grant, whereas
there is a reference to a different order as the authority,

Jadgnwnt viz., an Order of the 15th January, 1836. The lapse of

more than twenty years may well account for an error

of recollection as to the nature of the document which

no witness speaks of having seen since the date of the

patent. And the well known reputation of the then

clerk of the executive council (Mr. Beikie) for scru-

pulous exactness in the business of his office, renders it

next to impossible that he should have issued a copy of

an order in council for a grant of land, of which order

no trace can be found in any of the books or records of

the period. That no such order reached the Surveyor-

General's office is pretty clearly established by the

Bishop's evidence, who went there and saw in what

manner the clerk framed the description, in ignorance,

apparently, of Colonel Ashin's sketch, and of the

memorial which accompanied it. Indeed if things had
not "been done in a hurry," it is not improbable that

the framing the description for patent would have been

delayed until irlr. i^arroll who was then making the survey

had been referred to, or until his plan, report and field

notes had been regularly returned. The pressing haste
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to get the patent completed affords no argument against
the Crown, if it has not l contrary tendency.

443

1861.

Honn^oj
T.

The Quean.It appears that in fact, on the very day the patent
IS dated and recorded, this block of land was surveyed,
and Its boundaries were marked on the ground by Mr!
Carroll. If the grant had in express terms referred to
the survey then in progress for the limits of the block
such reference would have prevailed, as affording evi'
dence of the intention of the Crown in making the grant
and would, at least so I apprehend, have been sufficient
to define what was granted, or to prevent the grant being
held void for uncertainty. Or if Mr. Carroll's plan had
been returned to the office before the patent was issued,
and then the grant had been made in the terms used
there could have been no doubt that the plan could have
been referred to in aid or construction of the grant so
as to support its validity. '

It seems to me, that the fact
of the block being actually designated on the ground by
an officer employed by the government for the purpose

""''"•'"

of making the survey of which that formed part, may
also be referred to as evidence of a third certainty
from which the intention of the grant may be ascertained.

It has been objected to this, that the fact was un-
known to the Crown when the letters patent issued.
That certainly is so, but the objection does not lie in
favour of those who set up the fact of the fence then
standing on the ground, as evidence that the Crown in-
tended to grant the land so fenced in and occupied by
or for the church. For there is no proof whatever, that
the Crown or any of its officers were aware that the lot
was fenced any more than they were, that Mr. Carroll
had marked the boundaries; while the fencing was a
mere private act, the survey was an official one, and these
parties claiming under the patent have never pretended
that the patent covered the land as fenced in at the
date any more than that it covered the land represented
by Colonel Atkm's sketch. As to the former, the fence

Mm

ill-*
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J861^
was removed from north to south to make it correspond

^1;;;;^^
with OarroWa line, and as to the latter, attiong other

Th.Que.n.*''^*"^®^' ^'^'•J^ Lane, instead of being 100 loot wide,
was laid out by Mr. Carroll sixty-six feet wide, :iiid tho
fence on that side corresponds therewith. Moreover, the
fences were not begun until after the receipt of this

(supposed) copy >^ an order in councii, and could not
therefore have influoneed tlip governriiont in framing
such order, if it ever existed

So far as any objection to the - Htlivy of the patent
on the ground of uncertainity is ::.a.\?rneJ, I think I am
justified in upholding it, on the facts, that the site was
fixed by the existence of th^ church thereon ; that the
estimated quantity of land corresponds with the actual
quantity; and that the limits were marked on the ground
bycorpetent authority. I might add, but that is not
distinctly? proved, that Carroll's survey has ever since

Judgment, its retum bf'.en recognised and acted upon by the gov-
ernment. Evon if the objection of uncertainty were
to pro'vail, I do not see that it would entitle the
defendant to a new trial, for establishing that the Crown
have made no grant, would not establish that the locus
in quo is not a highway. And if it be admitted that
Carroll's instructions directed him to make North Street
two chains wide, and that he did so mark it out, then
the defendant is maintaining a fence which encloses

32 feet of North Street, and is guilty of the nuisance
charged.

Haqarty, J., retained the opinion expressed by him
in the case referred to in the Common Pleas.

Per C*Mm»w.—Appeal dismiH.; :d with costs.

{.Hagarty
J
J., dissenting.]
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'[Before the Hon, Sir J. B. Robimon, Bart, Q. J., the
Hon. W. H Blake, Chancellor, the Hon W. H
Draper, 0. J., 0. P., the Hon. Mr. Justice McLean,
theMn. V. Q listen, the Hon. Mr. Justice Burns,

rf- .: Y'
^' ^P^'^Sge, and the Hon. Mr. Justice

Muhard3,l^

05 AM APPBAL from THB CotTRT 0? CoMMOU PlEAS.

Coleman v. McDermott.
Fnt <m board-Dtlivery o/ffoocU-Pactice~Co,U-Tmeo/the etunce Of

the contract. ^

A party agreed to sell and deliver " P O B " 4nftn hn,.,.«i<. -><• o u

^iiZ T" ^T 'S
«°!:?«P°"d with their vlnde sflhe purchases

•rfm^^in .K°"P* ""'IP" '^ *'•'?•'*'« "g^ed "P<"> to the broker S
dZI^S«H K "T'^ *"

'u'^
'*"•*""• ""'J <» 'e»«el was without de^av'S -i tv..^

'^^ purchasers to receive the flour on board:b,S

IfanoM th« 1
^ ^ expressing a clear opinion that under such circum-

The effect and meaning of the words, " Free on board," considered.

'°iri'?t^«*' ^V^" ?*'' ".""^ "**"'«'y °f flo"' at a future day andm like cases, time is strictly of the essence of the contract.

This was an appeal from a judgment of the Court of
GOQimon Pleas, reported at page 303 of the fifth volume
of the reports of that court.

From thejudgment there given the plaintiffs appealed,md a «tatement of the case shewing the reasons for and
^®

VOL. I.
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^1866. against such appeal was settled and signed by the
^^^ counsel on both sides, as follows :

T.

MaDtrmott

The action in the court below wna brought to recover

the sum of £218G Is. Od., as nnd for the price of 1000
barrels of flour bought by the plaintiffs from the defen-

dants, and, as the plaintiffs allege, not deliverd to or

received by them, and damage for the non-delivery

thereof.

The trial took place at the Toronto autumn assizes

for 1855, before Sir J. B. Robinson, Chief Justice of

Upper Canada, when a verdict was rendered for the

plaintiffs, with £2186 Is. 9^1, damages.

A rule< nisi was obtained in the following term to

set aside this verdict and enter a nonsuit, pursuant to

leave supposed by defendants' counsel to have been re-

(j,t^,„,_ served, or for a new trial on the ground of misdirection

and on affidavits filed.

After argument in Michaelmas Term 1855, the Court

of Common Pleas made the rule absolute for a new trial,

and by that rule absolute it was ordered, that the ver-

dict obtained should be set aside and a new trial bad

between the parties. And the phiintifTs now appeal

from the judgment of the court in making said rule ab-

solute and from said rule.

The grounds upon which the plaintiffs' counsel opposed

the said rule nisihcioxc the said Court of Common Pleas

were the following : that no leave was reserved at the

trial to enter a nonsuit ; that the order on Hackett for

the delivery of the flour, signed by Cluxton in favour of

defendants, and their subsequent transfer of said order

to Croodenough, and Crooodenough's transfer to the

plaintiffs, did not vest the property in the flour in the

plaintiffs on receipt of said order by them.

That the defendants having themselves acquired no
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property in the flour under that order could not make 1856,
any appropriation of it to the plaintiffs. v-v^

Colanua

That there could bo no delivery of the flour in pursu-
"'"^™°""

anco of the terms of the contract while anything re-
mained to be done by the defculunts, and until the same '

was actually placed on board the plaintiffs' vessel.

That there was no delivery and acceptance .of the
'

sa.d flour sufficient to vest the property in it in the
plaintiffs, either under the contract or otherwise. '

That the order on Ilaclcett was never accepted, and
consequently there could have been no delivery of the
the said flour.

That the charge of the learned judge to the jury was
correct and unobjectionable, and the finding of the iurv
was a correct finding:.

*' ^

That the affidavits filed disclosed no ground for grant-
ing anew trial, no reason being shown why the parties
making those affidavits were not in attendance at the
trial, and did not then disclose the alleged facts or cir.
cumstances detailed in said affidavits, and said affidavits
containing no new matter which ought to be considered
ot sufficient importance to disturb the verdict.

- The ground upon which the plaintiffs-appeal from the
judgment of the Court of Common Pleas in granting a
rule absolute for a new trial, are that for the reasons above
stated or some of them, the said rule should have been
discharged and the verdict of the jury nllowed to stand.

The defendants contend that they performed their
contract. That what was done amounted in law to a
delivery of the flour, and vested in the plaintiffs pro-
percy therein.

* f. v

That the learned judge misdirected the jury; at the

fitatamrat

fT'l

» 1



448 BBBOA ASD APPHA^i nT!fORli.

1866. trial, and should have left it tc fhem to laj irhdtlieK

^"^^^^^ Hackett was not before the fire holdjpg the^ouc as tha

That he ought to have charged the jury to fio'l, ^^a

they ought to have found a verdict for the defendants.

That the affidavits filed shew sufficient grounds for grant-

ing a new trial, and tbif the rule absolute for granting

a new trial in this cau^j should be sustained, and the

judgment of the coart below affirmed.

Mr. Connor, Q. C, ind Mr. 0aU, for the appellants.

Mr. Vankoughnety Q. C, for the respondents^

The cases relied on by counsel appear in the judg-

ment and in the report of the case in the court below,

where the pleadings and the evidence in the cause are

clc-rly and fully sot; forth.

Sir J. B. Robinson, Bart., C. J.—I do not think

any difficulty is created in this case by the circu'J)stance

that the action is brought in the name of threo plaintiffs,

while the broker seems to have been undt: the impre -

sion that he was making the bargain c r in b
.

' .alf of i\\ ^

.

The defendants have founded upon this variance kq,

objection to the plaintiffs' recovery, but ivhfither it arose

from the broker nol being fully infcrmeu of all wh "

were to have an interest in the flour he was buying, or

from his mistaking his instructions, it is of no moment

;

the question is who werereally the parties, and in ^any

cases of this kind the objection has been held nrt be

fatal.

Then as t ) che main question. An accidental fire

has occurred, by which 1000 barrels of flour, which it

was intended were to pass from the defendants to the

plaintiffs, have been destroyed before they got into the

actual possession of the plaintiffs, or (as I suppose the

defendants would rather the fact should be stated) before

they had been shipped by them for the plaintiffs, as they

Jodgment
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were to ho, tree of charge. It is not protended that 1866.
either party was to bl^^ for the accident by which the "-v—

'

flour was destroyed, and it is quite natural under the ^T"*
circumstances that each should desire to escape from

"'"*""'*"

the loss by throwing it upon the other.

When the facts of auch a esse are ascertained, as I
thmk they have been in this, in regard to all essential
particulars, it rests with the law to determine up
which of the parties the loss must fall, and when a clear
conclusion can be arrived at upon admitted legal prin-
ciples, the losing party must submit as he would to any
other misfortune however the case may seem to him*
for the law must bo allowed to govern, otherwise,'
dealers in such trac actions would nevef know their rights
and there would ^ utter uncertainly in conducting
a description of busiu in which the utmost certainty is
desirable. "^

When this case wa. before at nisi prim, I saw •">''8'»»»-

that there was a large amount o^ ioney at stake, and
that some rather nice points were to be determined
between parties, none of whom, I am persuaded, are
insisting .pon any thing that thoy think wrong, and I
intended to have confined myself to obtaining the con-
clusions of the jury upon the facts, leaving the law to be
determined by the Court of Common Pleas, which was in
possession of tiio cause, without prejudice from any
opinion of mine hastily formed at nisiprim, which could
be of httlu value, but one of the parties would not agree
to the course which is usual on such occasions, thou4 it
cannot be taken without consent, and acting upon the
view which I thep took of the case, I told the jury that
taking the facts to he as they had found them, I con-
Wdered that the pla tiff? ^ere entitled to their .erdict.

The Court of Common Pleas taking a d^gsren- - —
Pf the law has granted «^ new trial, and it'is'most Zl
table they are right, but as I have not with the advan-
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1866. tage of further consideration come to .at conclusion, I

'^^j;;^ must give the opinion which I entertain.

Me.')«rmott.

Judgmani

There seems to have been no difficulty or misundcr-
standing in regard to the place of delivery.

The plaintiffs had received part of the 4,000 barrels

at Cobourg, and part at Port Hope, and they seem to

have been content to take the flour at either place.

Then, on the 12th April, 1855, the defendants bound
ihemselvea to deliver 4,000 barrels of Peterboro' mills
fiour free on board at 22s. 6d.; 2,000 on or before 1st
May next, and 2,000 before Ist June next. Cash to be
paid on delivery, or on wareliouse receipts.

There io seldom, I dare say, any misunderstanding
between parties as to what is meant in such cases by the
undertaking to deliver "/rec on hoard."

All that the buyer cares about is too plainly expressed
to admit of doubt. He is to have the flour on board at
the price per barrel that has been named, without any
addition on account of charges or expenses of any kind,
and whether the seller puts it on board the vessel that
is sent to receive it, or whether the buyer is left to do
it at the expense of the seller, is so much the same thing
that it is not likely to raise a question; but in strictness

I take it the meaning and effect of the undertaking is

the same as it would be if the seller engaged to deliver

the flour into the buyers' warehouse free of charge.

I consider that the sellers in the p.esent case, if they
chose, might have insisted that it was their part to put
the flour on board the vessel, and that the buyers could
not against their will interfere with the possession of the
flour till t' -y had got it on board, and if so, it must fol-

low that the buyers could insist upon that being done
by the sellers, for either party may insist upon the

contract being carried strictly into effect.
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me there can be no doubt that in all such cases time ^-v^
the very essence of the contract. The lapse of a "^T"

.ngle day, the arrival of a packet may produce a change
""""""•

n the flour market very injurious to holders, and !othose who are under contract to deliver at certain sped!

with safety un ess parties were allowed to insist uponatnct punctuality as to the time of delivery^
^

Now in this case, the last 2000 barrels of flour wereto have been all delivered by the 1st June. The deTIndan s u appeared had made up their minds to deliver t at

tIo n inti? l7u
'"' '^'^ ^^^ '' "°* ^-^^ '^t the day.Ihe plamt.p had been enquiring of the broker at Torontoanx.ous to hear of its being ready for them. On th 6th

Port Hope the quantity of flour which they ou^ht tohave had there on the 1st, and on the 7th fhey wcommunicating the fact to the broker at Toron Th!
'"''"''*

P a.nt,ffs did not receive the information Tthe 9 h

eal^f the 7ou t ^0??^t™r"^^ '^ ''^

timew^^th^w^Ct^r^^^
It If the defendants' contract with them had been fulfi Id

P«rcba.e i, from .he„ ^^il Se Iv .W
'*""' '°

They «,.e entitled .0 take thetet IttTelrfor ascertaimng th«, and a, .„„„ „ thlyhJr- I•n answer, which they „re miZiVIZ^f
graphed to Oswego to bm a vessel L, ^ "''"

in .he flonr and convey it .0 tha.
' '

rZ^"
'"''

lions were promptly given anT/ .

^'"""»»"-"«-

effect, and on the 15,h Z. ,u
°'"'™'' P-'^P'ly '"'o

Hope'to rcceivth flour It't^
™'" ""'''» «' P""

"wur. xt was sworn »»• fJio »: i v
a witness conversant with the tiuU. th!t th

'"^

want of reasonable diligenre in th« ? t'?
""^^ °°

'li^ii

1

i
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1868. being ready, but, on the contirary, that th^ were active

*fcou!^
and prompt. The jury also found that tlife plaintiffs

McDwmott.
^"^^ ^^"^ ^^ **™® ^^ sending the vesSel, and any oiie

acquainted with the commerce between the lake ports

would come, I should think, to the l^arme cohclusion.

This being so, it is the same as if the plaintiffs' vessel

presented itdclf at Fort Hope on the 1st of June, and the

master on applying fdr the flour had been told that it

could not be delivered, because it had been burned in

the warehouse the night before ; for the delay which

occurred had been for the convenience of the defendants

a!nd not for the plaintiffs. That the defendants could

not deliver what they had undertaken to deliver v Duld of

course be no exQuse. But the defendants contend that

by what had taken place the plaintiffs did in fact get

the flour, that it was the plaintiffs' flour and not the

defendants' which was burnt in Hackett's warehouse ; that

the plaintiffs are the persons, therefore, who must bear

Jfudgment. t^6 ^OSS.

That the plaintiffs had paid for the flour without

actually receiving it cannot place them in a worse

situation than they would otherwise have been in. If

they had paid for all the flour in advance, relying upon

the defendants' contract being fulfilled, that could have

made no difference against them. They paid the money
after receiving the message on the Tth June that the

flour was ready for them, but that was because the

defendants thv ough the broker were pressing for it. The

plaintiffs did not pay without hesitation, feeing that the

order was not even accepted, and all that can be said

of that is that they were satisfied with the broker's re-

sponsibility and were not afraid to run the risk. It

would be unfair towards the plaintiffs to treat the pay-

ment thus made by them as an acknowledgment that they

had no further claim, and that the defendants had ful-

filled the contract.

Then as to the other facts in the case, aSsaming as I
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^2ll'wr. '''^^7f-f«-r had been delivered 1856.^n Jiac/cett
8 stove, ami had been there piled up anart ^-^.-^

from other flour, as intended for the plaintiff^ uCn ""^^
some understanding that had taken place et^X "^'-"'
defendants and Olu^ton, who had sold'the flou to them

maettt'/r';
"^*"" '' '''^^' - --~made by the defendants, and if it had been shewn in theclearest manner that they had gone to the warehouse

sent by auxton wore intended to be shipped for the
p amtjffs and must be kept apart by him for that pur-pose, that would only have shewn that they made sueharrangements as they found most convenient for enabHng
hemselves to fulfil their contract, not literally as tfime but later than had been appointed if the pkintiffsshould bo willing to accept it.

PiaintiHs

The warehouse in which the flour was deposited wasnot the plaintiffs' warehouse, nor one over which thev 111any control.
"^ "^''^ ^^^cn they had judgmmt.

Then there is only this further fact in the case, thatC'te.n, having rom time to time sent in flour t betored in ffackeU's warehouse, on the 6th June sent tohe defendants from Peterbor6' an order upon IfackeUto dehver to them 1000 barrels of flour of thePe"and Otonabee mills, «f.ee on board," and to charlhmwi
1 the wharfage, on which order the defendants wiSgetting u accepted by Ilaekett, endorsed a direcin toITnckett to deliver the flour to aoodenou^k, the b okeror order, and aoodenough endorsedit to fh^ plaintiffs

6th JunoT f$
^^^^^^^'^'"'^ ^rote that order on the

6 h June he had not then in the store the full quantity
flour, though all that was deficient arrived sooTaf /

It 18. th.at ,f. enabled the plaintiffs to go wit!

ill

67
VOL. I.

> in their
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1856. hands, as it appears Mr. Proudfoot did before the flour

'^^J^^^
arrived, and to shew to Mr. Hackett that he would be

McDennott.
^'^^®» ^^ ^® chose to do it, in letting him have the flour,

and that the plaintiifs were authorised to call upon him
to deliver the flour at least on the wharf, and in strict-

ness on board of the vessel free of charge.

I do not see how it can be held in this case that

nothing remained to be done by the vendors. .Hackett

still held the flour as their agent, ho had not attorned to

the plaintiffs, and if when the unaccepted order came to

him he had received no contrary instructions, and was
willing to comply with it, and if this flour had been still

in store, he would still have had a service to perform on
behalf of the vendors, that is 'to produce the flour on the

wharf, and to pay the wharfage, and to ship it also, as

I think, if that should be required of him.

Judgment. The plaintiff's, it appears to me, were not in a position

to maintain trover for the flour at any time before it was
destroyed, either against the wharfinger if ho had re-

fused to deliver it, or against Cluxton or the defendants

if they had diverted the flour into any other channel.

I take this to be so clear in reason as well as in law,

that if the price of the flour had not happened to have
been paid before it was burnt, I doubt whether the

defendants would have been disposed to sue for the

amount which they were only entitled, by the very terms
of the contract, to receive upon delivery of the flour or

of a warehouse receipt for it, for they could hardly have
supposed that an unaccepted order upon the warehouse
keeper amounted to a warehouse receipt.

But if they could not have recovered the price under
these circu^istancea they can no more retain it, having
been paid as it was in reliance upon their fulfilment of

the contract. The plaintiffs may fairly say to the defen-

dants, < We were not bvund to pay you the money till
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you had delivered to us the flour free on board or a
warehouse receipt; you have never in fact done the ^-
one thing or other, but as you were pressing for the '""r"""'
money and shewed us that you had in store a sufficient*'''^""''**-
quantity of flour ready to be delivered, we paid the
money, trusting that all would be right. We have since
ca led upon you for the flour, and you have failed to
deliver it as you engaged to do, pay us back therefore
our money." ,

All that the defendants allege is, wo should have had the
flour to deliver to you if it had not been burnt. That
18 a misfortune against which they could have guardod
by insurance—not having done so there is a loss
to be borne by the one party or other. Mr. Justice
BayhT/, m Tarling v. Baxter, (a) say3 ; « it is quite clear
that the loss must fall upon him in whom the property
was vested at the time when it was d^troyed by fire."
And the plaintiffs not having purchased from t\o defen- judgment
dants any specific lot of flour, but only contracted for a
certain quantity to be delivered to them, and not having
the flour that was burnt ever placed under their control,
or delivered into their possession, or acknowledged by
any one to be held for them, and in their name, I
think It clear that the loss rests with the defendants and
not with them. In the case of Williams v. Fverett, (b)
Lord mienborouffh states the rule which is to be
applied in such cases very clearly. "In all cases"
(he says) « of specific property being lost in the hands of
an agent, when the agent is not himself responsible for
the cause of the loss, the liability to bear the loss is the
test and consequence of being the proprietor, as the
principal of such agent."

Surely there ia no ground on which it can be held
that Ilackett in this case was the agent of the plaintifia
whatever he might have been if hn h^A o»««^*«,i r<r..J

ton 8 order, or had in any other manner mado himself

IP

-4

(a) 6 B. & C. 303. (i) 14 E. R. 697.
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^1856^ responsible to the plaintiffs, cases on this point are

^^i^ numerous
; it is sufficient to cite Bentall v. Burn, (a)

T.

UtDtrmett.

And it is material to consider in this case, that the
order on Hackett, which was yet unaccepted, and not
even shewn to, or communicated to him before the flour

was burnt, was not an order to deJiirer it to the plain-
tiffs but to the defendants, and if it did not by mere
force of the order to deliver operate as a transfer of the
property and possession to the defendants, then the
defendants had not up to the time of the fire even the
ability to deliver the flour in question. It is necessary,
moreover, to consider that the application of a large
class of cases which the defendants' counsel have relied
on, is excluded by the fact that the contract in this case
was not for the purchase by the plaintiffs of any specific

parcel of flour then belonging to the defendants, but
was an executoiy contract binding the defendants to

Judgment, deliver free on board flour of certain descriptions, to be
paid for on delivery or production of warehouse receipts.

These last words must be taken to mean different
things, not one and the same ; that the flour was not
actually delivered into the possession of the plaintiffs is

certain, and equally certain that the plaintiffs never got
the warehouse receipts. And as to the defendants
having ever put it in the power of the plaintiffs to obtain
immediate possession, it is plain they did not, for the
plaintiffs called for iho flour as soon as they could after
hearing that it was ready, and neither got nor could get
any flour,* nor did they hold any document by which
they could have compelled the delivery of the flour by
the warehouse keeper if it had then been in the ware-
house.

In the multitude of cases on this important branch of
the law, there are some which arc apparently contra-

dictory, and some that have been oxnresslv overruled



MROR AND APPEAL REPORTS
467

The tendency of the more modern decisions is to limJf I8fi«within more precise bounds than formerirthe effelrnf^a mere delivery order ; those which turnTp
' tfl^to stop ,n transitu, and upon the sufficienc/of an ac en^

''^™''"-

ance under the statute of frauds only embarrass suet

Of on different considerations rnd are not applicable.

ti. .ost stron^;^b?drda^i.rrb::
rpror

respect from the present, that there the goods had beenalready shipped ^^free on board '^ by the nk nHff T
was sui f , ,,^^^ ^„^ ^^^ defTndantstd 1: °

Jorel r\*''? °''^''°^- ^^« contract was herefore hoid to have been complied with.

asSbit?.''' '"'r'
'''''' ''' «°' r«««gnised .uwas standing on the same foot ng. Ifthpvwn^^ u ij

be mp„»,iMe I think to monfle thehdZ™ '„7t°

in the Excheqner in Farim v. i?«e. {})

'^

The court finds in this caso that the iudement of tU
oonrt below .ppe™ to have proceeded Znllla. a fact, that the defendants had set aplrlinZZ^
warehonse a certain 1000 barrels of flonr to answertn1the,r contract with the plaintiffs, and that th .:

"
:^ !

order referred to such specific 1000 barrels . . o,.. . bjthem in the warehouse for that pnrpose.
' '

^

hly, or 1000 barrels to the defendants, distinct fro»\llother flour, made out by the cidence, and accord^.^Ac report of the two judge, of the iourt of Coti;Pleas, who concurred with ft. i,., /-u:.
°,

. .

'^?°""»"

f
I 'li

lo^•/^ r<i.;»x' t- .•—vo ^msi justice, ill that

llm̂
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1856. judgment it appears to be fair that we should take the

^^^^^ judgment to be nothing more than the expression of the

McD.mott ^^P'^^ion of t^e court, that if this assumed fact existed,

such would be their conclusion upon the legal right of
the parties, and that if it be understood to be denied by
the counsel that the fact assumed has been established

in evidence, there should be a new trial in order to have
that question of fact ascertained.

It appears to us that a new trial was ordered upon the

principle, that either the fact was so, in which case the

verdict was wrong, or that there is this fact asserted on

th* one side and denied on the other, and not found
one way or the other, and therefore we think it due to

the parties to- suffer the new trial to take place, as it

may turn out to be a material fact in the decision of the

case.

jndgiBMt The appeal is therefore dismissed, reserving the costs

of the appeal for future consideration, and leaving the

new trial to take place on the terms in which it was
ordered.
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{Before the Hon. Sir J. B. Mobinson, Bart., 0. J., the

Vzce-OhanceUor Usten, the Ron. Mr. Justice Burns,
^he Hon Vice-chancellor Spragge, the Hon. Mr.
Justice Richards, and the Hon. Mr. Justice Hagarty.-]

On ah Appbal vbok thb Court of Quira'a Binch.

Robertson v. Moppatt.
Maker and endor^er-Evidenu-SlatuU, 5 W. IV.. ch. 1, and 12

up want of^onLeration'frmtlranf
respectively held thnf »,;= j-j . ^ *"" endorsing the note

oalLgand«amtLiig1is'ctdi7ant'r'"'^' '""l
one defendant

plea in favour of the fartV«o oS^L" ''"'" ''' '™thof such

This was an appeal by the defendants from the judg-

M^atty Bobertson, as reported in the reports of thatcourt, volume xix., page 401, where the pleadings andfacts are fully set forth.
^

Mr. ^.c^or Cameron, in support of the appeal, referredto Hamilton v. Phipps. (a)
reierrea

Mr. Uccles, Q. C, for respondents, relied upon thereasons assigned by the court below in delivering^^mont as a ground for sustaining the judgment TftZf
referred to the Consolidated Itatutl^L 32 ^
tions 3 and 5, and chapter 42, section 27.

The judgment of the court was delivered by

izlw'"'''
^"
'^T^^'

^^'^^^' ^^^« «"«d tJ^« defendant
Bobertson as maker, and the defendant Beamish asendorser of a oromiaaorv nnf- i?„.i, :,.. T"^.

^^

separately (.„.ong_ other .„„ers) pleaded that the

(«) 7 Gwnt, 488.
"^ '
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•ll

. 4il



460

1861.

ERROR AND APPEAL RBPORTfl.

Rolwrtton

MoffaU.

note was made and endorsed in part performance of
an agreement between plaintiffs and defendants, that
defendants would respectively make and endorse this

and some other notes and deliver them to the plaintiffs

in consideration of plaintiffs assigning to them a certain
judgment, and which judgment the plaintiffs never have
assigned, and that, therefore, there never was any con-
sideration for defendants making or endorsing, or for
plaintiffs holding the note sued upon. The defendant
Beamish also pleaded non indorsavit. Issue was taken
by the plaintiffs, who at the trial called the defendant
Robertson exclusively for the purpose of proving the
endorsement by Beamish. After Robertson had given
this » testimony, Beamish'a. counsel desired to cross-

examine him for the purpose of proving Beamish's plea,

that the plaintiffs held the note without consideration.

The learned judge refused to allow such cross-examina-
tion, and he also refused to allow Beamish, who was

Judgment. Called as a witness for Robertson, to be examined for

a like purpose. The plaintiffs thereupon obtained a
verdict, and the defendants subsequently took out a
rule nisi for a new trial on the ground that the learned
judge's ruling in this particular was incorrect. The
Court of Queen's Bench after argument discharged the
rule, and the present "appeal is brought against that

decision.

But for the statute of Upper Canada, 5 William IV.,
chapter 1, the plaintiffs could not have sued these
defendants in one action on the note declared upon.
The legislature in passing that statute certainly did not
intend to place parties to bonds, bills of exchange,

promissory notes, &c., under any disadvantage in defend-

ing themselves against unjust demands, while it was
intended to prevent costs being incurred in separate

suits against several parties to the same instrument,

first, by enabling the holdors to sue all the parties in

one action, and second, by depriving the holders of the

right to recover any costs beyond disbursement? in more



ERROR AND APPEAL REPORTS. 461

tZTu'^'T'
""^''' '^'''' ""''' circumstances to 1861.prevent all such parties being sued together. ^-v^

RobertMB

The act, though in one sense enabling, was intended
''"''"*•

as a restriction upon plaintiffs, not on defendants, as towhom It expressly provided that in every suit brought
under its provisions, any defendant should be entittd
to the testimony of a co-defendant, if he would have been
so entitled had the co-defendant not been a party tothe suit or individually named in the record.

It is not denied that if the plaintiffs had brou^^ht
separate actions against these dofen.lants, each would
have been entitled to the testimony of the other, thou..h
each relied upon the same identical defence. The fa^ct
that the defence, if true and if proved, would discharge
the party called as a witness in the action in which
he was defendant, would afford ground to dispute his
credibility, but not his competency. He would be eom- .„a«„.„,
petent, because the verdict rendered upon his testimony
would not be evidence on the trial of the action against
himself. It would make no difference if the self-same
jurors who acted upon his evidence were also empanelled
to try his defence, for if they acted without proof on the
second trial, because of what had been proved on the
first, the court would set aside their finding, and grant
a new trial And so, I apprehend, under the Act 5thWilham ly If one defendant had called another to
prove his defence, and the defendant's witness made a
statement in his own favour, in consequence of which
the jury rendered a verdict for both defendants, the

'

court would grant a new trial as to the defendant
witness while upholding the verdict in favour of the
other, for the statute expressly authorized the rendering
judgmentm the plaintiff 's favour against some defendants
and against the plaintiff in favour of others ; maintaining

. ,.. e. r.
..., accoidnig lo ine duierent circum-

stances of the rights of the respective parties; and to
effect this completely, the power to grant a new trial in

VOL.1.

M;
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regard to some defendants, and to refuse it to others,

must inevitably be conceded.

If then the only argument against the admissibility of
the evidence in the present case be that the jury having
the testimony of one defendant in favour of the other
will or may apply it in favour of the defendant, witness,
as well aa of the other defendant, I cannot, with every
respect for contrary opinions, admit its validity. It
cannoi be affirmed truly that the evidence given by one
defendant to sustain the plea of another is, in point of
law, evidence to support a similnr plea pleaded by the
witness, and though in point of fact a jury may misapply
the evidence to an issue or issues on which it is inadmis-
sible, yet this does not, as I fw,:l-, justify its entire
exclusion. The c&se oi Begin- ^ 'ycaife, (a) which is

all the stronger because it was t priirecution for felony,
leads to a contrary conolusioa. 'ruore, on the trial of

JudgmtBt three prisoners, it appeared that ouo of them had, by con-
trivance, kept away a most material witness, and in
consequence, the deposition of that witness, as taken
before the magistrate, was put in evidence. The learned
judge omitted to direct the jury that this deposition was
evidence as against that prisoner only, by whose
contrivance the witness was absent. The jury acquitted
that prisoner and convicted the others, and the court
granted a new trial, not because this evidence was
admitted, but because the jury were not told to confine
its application to the case of the one prisoner who had
kept the witness away. Again, where several accused
parties are put together on their trial, the confession of
one is evidence only against himself, even though it impli-
cates others by name ; the presiding jjdge must instruct
the jury that it is not evidence against any but the

• prisoner who made it. (b)

But the argument apparently most relied upon by the

(a) 17 Q. B, 238. 5th Cox 243.

(6) Taylor on Evidence, seo. 796, 2nd ed.
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plamtiff s counsel .as the effect of our Evidence Act, I8fil.
which provides against -.ny party" to any suit ov

'

proceeding, md.vidually named on the record, („,nong

behalf any act.on may be brought or defended, bcinc.
called as a .v.tness "on hehalf of any part, ."

It wasurged that this enactment was at varian^-o ^;uh the 9th
-ect. n of the 5th William IV., chapter 1, and thoref!!re
It must be treated as having virtually repealed it.

to 'J^ll ^'''f'
""^ '"°^ consequence, for it appears

to me both enactments may stand together, and thTt the
legislature intended they should stand logether. Acogent proof of the intention of the legislature is to be^ound ,n the fact that both the enactments are repentedm the Consolidated Statutes of Upper Canada, and aclose and careful consideration of the language used inhe Evidence Act, to my apprehension, shews that thetwo enactments are not in reality conflicting Th!
Evidence A Pf nf^«.. i ,-,

^""nicnng. 1 ho judgment.i!-viaence Act, after a clause which Avould, if unqualified
render ....^ person, and under every relation,! compe-
tent witness m spite of interest and crime, is li^n'edand qualified by a special provision, by which no pa yto any suit or proceeding named on the record, or onwhose immediate or individual behalf any action is
brought or defended is rendered competent or permitted
_

to be called as a witness on behalf of such party," or

Z '^l Z-u-
^"

rl'r T ^'^'^^- ^''^ 9th secdon ofthe 5th William IV. did not enable a party to give
evidence for himself, it simply prescribed the rfgh
which (as the lav. stood when it was passed) every partyhad of proving his defence by the testimony of any
person whose rights would not have been affected by a
verdict upon the issue, in regard to which his testimony
« given. And the third section of the Evidence Act
Bimply retained, as to the parties excepted, the rule oflaw theretofore prevailing, and which, but for this
exception of particular parties, would have been wholly
rescinded by the first section. This first section doe^

m
'• m





.^S.

Sf^
^^^ "^a^

<p.7
^

O'^A

#

IMAGE EVALUATION
TEST TARGET (MT-3)

_J IIVMBE . -ic
^s 1653 East Main Street
:=-- Rocnester, NY 14609 USA^S Phone: 716/482-0300
^S Fax: 716/288-5989

© 1993, Applied Image, Inc., All Rights Reserved

%



1^ .5
A-

.<;»

.V

A'



Robertion
T.

Uoflatt.

ERKOR AND APPEAL REPORTS.

not restrict the 9th section of the 5th William IV.; on
the contrary, it goos beyond it, and I confess I do not
see on what ground the third section, which is expressed
as a limitation of the effect; of the first, should be con-
strued to bo a virtual or implied repeal of the 9th
section of the 5th William IV.

It is not, as already observed, denied that if the
plaintiffs had sued these two defendants in separate

actions, and each defendant had pleaded the same pleas

as now, each might have been a witness for the other.

I venture to affirm that by the statute 5th William IV.,
the legislature intended to reserve the same defences,

and the same means of proving them as each defendant
would have had if that act had not been passed ; and it

appears to me the Evidence Act was not designed, nor
is it so worded as to create any real obstacle to the
for jQer act being construed and acted upon in the eame

Jndcment. manner as before the Evidence Act was passed. I think
that a defendant, the maker of a promissory note, who
is called as a witness to prove the plea of an indorser,
is not called to give evidence on his own behalf, though
he may have a plea on the same record, raising the same
defence, and though his evidence, if admissible for that
purpose, would prove his own plea. In such a case the
jury should be directed what plea his evidence is

applicable to, and what not. There can be no presump^
tion in law that the jury wll disregard such a direction,

and if, unfortunately, they should do so, the court has
the power to grant a new trial as to that defendant in
whose favour a verdict has been improperly rendered.

For these reasons I am of opinion that the judgment
of the Court of Queen's Bench should be reversed, and
that the rule which was obtained on behalf jf the
defendants should be made absolute, without costs.
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IBeforethe Hon. John Beverley Robinson, aiefJustice,
the Hon. William Hume Blake, Chancellor, the Hon.
James Buchanan Macaulay, 0. J 0. P., the Hon.
Mr. Justice McLean, the Hon. Mr. Justice Draper
the Hon. Mr. Justice Sullivan,* the Hon. Vice-
Chancellor Esten, the Mr. Justice Burns, and the
Hon. Vice-CUncellor Spragge.']

On in Appeal pkoh the Conur o» Qoebn's Bench.

Doe DEM. Henderson v. Westover.

Beld, on appeal from the judgment of the court below th»t !,«purchaser from the government of a clergy reserve unrn wSh ll

«z re'c^btsiT' ^^ ''' ?"-'-- -n^r-d'o^btdrd'tE:usual receipt from the Crown Lands Deoartment hna . ,!™k» *
obta,„ possession against any one inThe SpaSon anTtSat"although the occupant may have subsequently obtaS the receroiof the Commissioner of Crown Lands; the Crown under S
mZZtTT'^^'^'^^T^^y'^'' contr'act made7; the depart

rccTdi'sslntinr]
'""'""• ^''^'^^' '- ^"^^ '""^ ^''--i

This was an appeal from a judgment of the Court of
Queen's Bench, brought by the defendant in the action.

The facts giving rise to the case, as also the grounds
of appeal, are distinctly stated in the judgment delivered
by his Lordship, the Chancellor.

Mr. Baldwin, Q. C, and Mr. S. Richards for the
appellants.

Mr. John Hillyard Cameron, Q, C, and Mr. QaU,
for the respondents.

^

Robinson, C. J.—I continue of the opinion that the
plaintiff was entitled to recover, for the reasons given by
me in the court below.

hi

StatuuMt

Thnuirh person has in many cases difficulty in

^JQave no judgment, hamg been oonoerned in the case whUe^Hha
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enforcing a right against the Crown, having no adequate
remedy that he can pursue, on account of the preroga-
tive which exempts the Crown from direct responsibility

to the legal and equitable tribunals, and prevents those

measures of coercion which in other cases are necessary
for enforcing rights, yet those difficulties do liot apply,

where a person is simply standing upon a right, which he
claims to have acquired from the Crown, and where he
wants nothing more to be granted or done by the Crown.
The lessor of the plaintiff, in this case, I look upon ab in

effect standing in that situation, as regards any question

that this case may give rise to, directly or indirectly, as

between him and the Crown.

He may urge that he wants nothing mofe to be con-

ferred on him by the Crown, and is only in fact defend-
ing himself against an assumed right of the Crown to

interpose to his prejudice, and to deprive him of the

Judgment ^'g^t acquired by his contract with the government, by
supporting the present defendant, in keeping him " of

possession. In defending himself against the < i,

the subject is under no disadvantage, but may contest

the alleged right or claim of the Crown as fully as ue
can the right or claim of a fellow subject.

Here the Crown, after selling to Henderson and taking

his money, gave him a receipt, to which the statute gives

the same effect as a patent ; and further, the statute

provides in express terms that the vendee of the Crown,
on making his payments, shall have a right to receive a
patent.

This vendee has made no default, and is therefore

entitled to the benefit of his contract

liHendenon were in possession the Crown could not

treat him as an intruder, for the statute gives him a

right to the possession. And if the Crown could not

dispossess him, it could give no right to any other to

turn him out, or hold him out of possession.



467

1852.

ERROR AND APPEAL REPORTS.

It might be shewn, if the fact were so, that the sale to
Menderson had been improvidcntlj made ; or that he
had obtained the purchase by fraud, in which case, even
If he had got his patent, he might be made to lose all
benefit of it. But nothing of that kind is shewn here ;on the contrary, if theOrown, after selling to Henderson,
had sold to We>,tover, and had taken his money and
given him a patent, without other ground than has
been shewn for attempting to rescind the sale to
Henderson, that patent would be subj. ct to be repealed
as having improvidently issued, and might be held void
even m a court of law, (though not repealed) if the facts,
as they existed, appeared on the face of it.

The argument on defendant's side goes, and must go.
the length of maintaining, that after selling to A., and
being paid in full, and though A. has made improve-
ments to greater value than the land, the Crown can
Of they will) sell to 5 and if they do, that B. has the ,„^.,right to possession and not A., and that if he is in
possessioi^ or gets into possession, A. cannot eject him
because 5. being supported by the Crown, A., though
he derives his righf, under a prior purchase from the
Crown, cannot treat him as a wrongful possessor I
cannot accede to this. U ffenderson, when he got his
receipt, had gone to the land and found this defendantm possession, of whom, or of any claim of his he had
never betore heard, and if on inquiring of him by what
right he was there, the latter had told him that he hadno right, that he had meant to purchase, or thought of
purchasing, but had taken no steps, and had entered
into no contract, and had therefore nothing to shew
could not Henderson have rightly told him that he was
a trespasser and wrongful possessor, and must give up
he land? I think so. Then, if he could, I conclude
that the Crown had not a discretion to change the
state ot thmss by elfiflUp^ oo op „^i. ./• •_

j ,
,., ,.^ ^ ^ o' "" «*" "C'' wi iiiuuigenoe or
liberality, to set o.side their first contract and allow the
deiendant to purchase, and thus make his possession

IJ'S%

\n
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1802. rightful, which was before wrongful

Henderson.
in respect to

Jodgmmt

It may have been unwise for the Crown to have
disabled itself, by concurring in the provisions of the
statute, from exercising a free choice to the last moment
in making patents of their lands, in order that they
might have reserved a perfect control over all pledges
and promises, up to the moment of affixing the great
seal

; but I do not think the statute reserves that power
in the case of sales, nor that it meant to do so. And
when the Crown does resolve to sell its lands, its con-
tracts ought to be binding upon it, in the absence of
deceit or fraud of any kind; for it is a maxim that
where the Crown receives a valuable consideration for

its grant, there the effect of the patent shall always, for
the honor of the Crown, be allowed most strongly in

favor of the grantee. In case of gratuitous grants the
rule is otherwise.

This is all independent of the facts, which strengthen
this plaintiff 's case ; that the land in question was a
Clergy reserve, directed by a statute to be sold under
certain regulations, established by authority of the act,

according to which regulations, persons in the situation

in which this defendant is shewn to have been, have no
claim to any pre-emptive right, but expressly otherwise-

Whatever doubt I might have had in this case, would
of course have been increased, if our judgment had
appeared in conflict with the opinions of the court in

Boulton V. Jeffrey, (a) in appeal from the Court of
Chancery in this province. But there is no such incon-
sistency. It is the effect of the statute in this case which
makes the difference, witn the fact that there the patent
had actually issued, and the court were desired to decree
that the patentee held his land in trust for another
person, against whose right to a grant the Crown had
determined ; in other words, to substitute the declaration

(a) Ante p. 3.
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of a trust by decree of this court for the ordinary and ^852.
proper remedy by Scir, Facias, to repeal the patent if it .'T^^
had improvidently issued, a proceeding .vhich would TChave found no sanction in any statute of this province,
or in any course hitherto taken in equity, that I am
awaro of. Jeffrey was not the prior purcliaser of the fee
from the Crown as Henderson is in this case, hohling
the receipt for payment of purchase money. That case
was attempted to bo supported on the principle, that
Wherever it could bo shewn that anotlier person had a
better claim to expect a grant than the person who has
received it, the patentee in whoso favor the Crown has
decided, may bo held to be a trustee for the person
whose claim the Crown rejected, a principle which could
not be conceded.

In Boulton v. Jeffrey the judgmcit of the court
supported the title of the first purchaser from the
Crown, or rather of his assignee, who had actually j„dra.at
obtained his patent

; and the court refused to treat the
patentee as holding in trust for the benefit of another
party, against whose claim to a patent the government
had deliberately decided. Besides, the case now before
us turns wholly on the effect of a clause in the Land
Sale Act, which act was not, and could not bo in
question in Boulton v. Jeffrey, not being then applicabla
to Clergy Reserves, (a) nor until the legislature, many
years afterwards, passed an act, 12 Victoria, chapter 31,
for that purpose.

Blake C.-The premises in question in this cause
are vested in her Majesty, in fee simple, in right of
her crown. °

The lessor of the plaintiff entered into a parol
agreement for the purchase of this property with the
Crown Land Agent for the then Western District, on the
7th of December, 1846,^henJioj>a^^ instal-

(a) See Doe dem. Weiasenbergor v. MoQlennon, 5 U. 0. ^J^,
VOL. I.



470 EttROR AND APPEAL REPORTS.

J8B2^ ment of the purchase money, and obtained a receipt,

n.ndenon
^^^^^ '^ admitted to bo in accordance with the provisions

WniTtr. °^ *^6 18th section of the statute 4th & 5th Victoiia. ch.
100.

On the 7th of December, 1847, a second instalment
of the purchase money was paid, and a similar receipt
obtained.

These receipts constituted the title of the lessor of
the plaintiff.

On the other hand it was proved, that, subsequent to
the sale to the lessor of the plaintiff, the defendant had
petitioned the' executive government to bo permitted to
purchase the property in question, upon the ground of
prior occupation and improvements. That on the 2nd
of April, 1849, his Excellency the Governor-General
in council was pleased to order that the defendant

J«(iB«.nt. should be permitted to purchase the property in ques-
tion, if he should so elect, in which event the money
paid by Henderson should be returned, and the sale to
him cancelled; that, in December, 1849, the defendant,
in pursuance of the aforesaid order in council, became
the purchaser, paid two instalments of the purchase
money, and obtained a receipt from the district agent
in accordance with the provisions of the statute ; that
this action was commenced in July, 1850, when, upon
the petition of the defendant, his Excellency the
Governor-General, in council, was pleased to order her
Majesty's Attorney-General for Upper Canada, to take
proceedings to resist the action ; and that, under such
order, the Attorney-General appeared and defended the
action.

*

The jury found a verdict for the defendant under the
direction of the learned judge who tried the cause, with
permission to the plaintiff, however, to move that a
verdict should be entered for him if the court should
consider him entitled to recover.
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Queen's BnT '''" '"'' '*""^"'' '^' ^'^^' ^^ '^'^^-gueen s Bench, upon motion. oHorc.l that the venlict ^--^
should bo entered for the plaintiff, and the case comes "'"r""
Detore this court on appeal from that order.

^'•""•'•

Upon the best consideration I have boon able to giveth.8 uhject I am of opinion with the learned j^l.'Who tried t.s cause, that the plaintiff is not entitled ;;o-over,^an^^^^^^^^

Prior to the statutes under which the lessor of thepamt.ff,n„keB t.tle, such a proceeding, either ag.inthe Crown or ,ts vendee, must have been, of cmn-se
unsuccessful An ejectment against the Crown Zlhave failed for various reasons too obvious to rcouiremention but amongst them for this reason, to wl.ieh
It IS material to advert, that the title of the Crowncould not ave been tried in an action of oject, t , , ,It was, and I presume is, an undoubted prerogative of

"''"'"

he Queen that no action will lie agains! her. She isthe fountain of justice. All judicial writs are in hname. But, as it is expressed hy Mr. Justice Blackstonewho sha
1 command the Queen ? («) U is repugnant toreason that the Queen should clmmand hersel andto tho fundamentalprinciples of the constitution, thit sheshould be commanded by her own courts. If, tLereforean action ejectment had been brought in olvfthj

Queen s title the Court of Queen's Bench, I presumewould have refused to permit such action to be tried

Catvthorne y Camphell (b) is a leading authority upon

Lord Chief Baron i^^^r. in that case, I find this pa^- .ge

:

There is only one other case which I shall have occa-on particularly to mention, and that I can hardly
class immediately under any of these heads; but U

8 1 Sn^ir* '''' '^"'- ^* ^"<'«- »• '«' actioaTT'

II-:
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J863|^
would rather seem to belong to that clasa of procoodings

'^^^^^ where the court act.s by injmiction without removing tho

w«ito».r.
'^f'''^"

;
t^'fit was on tho 10th of February, 1710, on

ejectment brought in tho Court of King's Uench ; and
it was, ns to part of it at least, for lands which wcro
part of tho Queen's estate. There was an application
to this court to stay the proceedings, and the parties
were heard upon it. The Attornoy-(Jenoral attended,
and after tho hearing it was put off u day or two; at
length tho entry is that an injunction issued from
Domina Regina. So that tho action was not removed,
but simply an injunction went to stay proceedings. And
I think I can see why that was, if the actiun had been
removed the queation could not have been tried, even in
the Office of Pleas, because t/ou cannot try the Queen'

t

title in an ejectment. Tho Queen was in possession, her
hands must bo removed by some other course of pro-
ceeding than an ejectment ; ayid therefore it wasfruitiest

Jodcmtiit. to think of removing it, and it remained under an
injunction; It mag be said that it might be as tvell left

to the Kings Bench to determine that they could not
recover the Queen's land in ejectment. To bo sure
they might if the prerogative of tho King had not
been, that tho King had a right to prevent that question
being discussed there, and to have it discussed here, and
that is what was done, (a)

In a recent case of trespass, quare dausum fregit,
the defendant pleaded that her Majesty was seized in
fee, in right of her Crown, of the forest of Waltham,
and that the plaintiff having wrongfully enclosed a
portion of the forest, the defendant, as the servant of
her Majesty, and by her command, entered and pulled
down the fences. This action was brought in the Court
of Common Pleas, and the Attorney-General, upon hit
simple allegation that the profit of the Crown came in
question, tvithout any affidavit, applied to have the
cause removed inio the Exchequer. In delivering judg-

{a) Attorne^r-Qeneral v. Uallett, 15 M. & W. 97.
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inent upon that motion tho Chief Haron observed: 1852.
llio action of cjoctmont is, prima facie, an action ^-v-^

mere y between subject and subject, ^^A relates to land
'""'"""

yet tho prerogative of the Crown applies to that ; and
''"'""'•

If the interest of tho Crown is concerned, an action of
ejectment may bo removed into this court. It may be
Baul, however, that does not amount to an authority.
lecame the action does not go on ; the reason of that is]
that tn this court an action of ejectment will not lie
against the Crown. The party must proceed by a peti-
tion of right. In an action of ejectment we remove it,
althouun we therehg actually extinguish the action."
In he same case Baron Piatt says, -It has been said
that m cases of ejectment tho Crown has not been
allowe.1 to carry on the proceedings in this court. Is
there not a very pl.in answer to that, viz., that it is the
prerogative of the Crown not to be sued by tvritl and

VrTZTr ''° ""' '''"'' proceedings in the
vrorld for tho Crown to command itself. It is the j..„ .
prerogat^r,e of the Crown not to be sued by writ ; and

'^

therefore another proceeding is adopted, called a petition
of nght, upon which, if it is successful, the direction of
the Crown is ' that right be done.'

"

It is perfectly obvious, ther- '. ,, that prior to the
statutes in question, tho only mode of enforcing such acomract against the Crown-if capable of being enforced
at all-.would have been by petition of right. It seemsmore than doubtlul that damages could be recovered
against the Crown in such a mode of procedure. In theBaron de Bode's (a) case it was argued, with gr a
ability, upon a careful review of all the authorities, thata petition of right was not maintainable for the recovery
of a sum of money claimed eithe- as a debt or by way
of damages. The poin^ however, was not decidedAndm Viscount Canterbury y. The Attorney.General (b)Where the attempt was made to recover dama..es Vra wrongful act alleged to have been commiti"ed"by the

?!

.•1.

(a) 8 Q. B. 208.
(*) 1 Phil. 825.
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J863^
servants of tho Crown, Lord Lyndhurnt pronounced

n.Dd.rM>n J"'>Kfncnt in fuvor of tho Crown upon demurrer to the

WMtorn. Pet't'on- In tho courso of tho judgment his lordship
observed, '« No industry has boon wanting on the part
of tho petitioner. Tho year books, with the abridg-
ments of Fitzhrbert and Brooke, and other authorities,
hove been carefully searched, ond no case has been found
to warrant this proceedini?. Tho decisions go back
several hundred years, and Fn tho obsence of all prece-
dent during so long a period, I think I should not be
justified in deciding, for the first time, that such a
proceeding cun be maintained."

But however that question maybe finally settled, it is

not to be doubted, I think, that tlie plaintiff had no means
of enforcing specific performance ogainst the Crown.
In Viner» Abridgment, Tit. Prerog. (M. b. 7) 1, (a)
it is laid down, " That nothing shall pass from the Crown

Jadsmnt. but by matter of record ;" but if a decree for specific
performance could be pronounced upon the receipts
which constitute the plaintiff's title in this case, the
whole beneficial interest would have passed in fact
without any record. Moreover, proceedings to enforce
the specific performance of an agreement for the sale of
land iircsuppose a power to compel that which is the
object and end of such proceedings, namely, the execu-
tion of a conveyance

; but no such power any where

^ exists, hi Bodge V. The Attorney-Gener&l, (b) Baron
Alderson said, » Here the legal estate is vested in the
Crown

;
and I do not know any process by which this

court can compel the Crown to convey the legal estate."

Then, if no interest would have passed from the
Crown, under the circumstances of the present case,
irrespective of the recent staAites ; if the lessor of the
plaintiff wouid have had no means of enforcing specifio
performance ogainst the Crown, it follows, I think, that

I
'tl 9®v "il"^ ^o'^T ^' ^""^ Seymour, 18 Bear. 254.
0} 8 I . s C. 846.
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the Crown to havo conveyed the premises in question to -vC

noco«ar, co„.o,„e„co. «uld havo been porfLr«IM

fxr^r:rcre;-^^^^^^^^^

the case of Boulton v. 5 Z/ n 7 ^ ?'"^

clcnrlv asserts I think 1 1 .k
' ''''P"*'' '''"^^^

establish Thl t '. """ P'-opositions I desire toestablish. The bill ,n that cnsc was filed i,, ifiqo . •

court beloit, l,ad neti.ionp,! .),.
I""""ir. m the

for le.vo t; purohr Th„
""™"''° 8»vernn.o„l

knowledge of the „lv„,J ,

S"":'""""' "i'h Ml

- • '' =• »"''>"g3t other things, a

1:1



476 ERROR AND APPEAL REPORTS.

Htndarioa
T.

WMtOTsr.

1852. declaration that the defendant had become, under the

circumstances, a trustee for the plaintiff. In delivering

the judgment of this court Ilia Lordship the Chief

Justice observed, " It is, so far as we know, quite a
novel attempt that is made by this bill, to establish that

the grantee of the Crown, holding under letters patent,

may be declared by a court of equity to be but a trustee

for another person, whom they may invest by the decree

with the beneficial ownership of the estate, by reason of

an equity which they may consider to have been
acquired while the land was yet vested in the Crown,
and this when the grantee of the Crown is not charged
with having done or intended any thing wrong in

obtaining the grant, but is admitted to have merely
urged his claim to a patent on the footing of right, and
when the government, exercisini/ its Judgment and
discretion on full knowledge of all the circumstances,

deliberately/ directed the patent to issue to the appellant;

Judgment, thus disallowing the claim to a grant which had been

advanced by the other party ; in other words, that

a court of equity may, upon its view of the claims

of the parties on which the Croivn has decided, over-

rule the act of the Grown, and defeat the title of the

patentee, either partially, as in this case, or wholly, as

might on the same principle be done in other cases."

And again, " we agreed however with the argument of

Mr. Esten, that even if it could be charged that the

pateut had issued improvidently, or that the Crown had
been in any manner misled, the consequence of that

could in general only be, that upon a proper proceeding

by the Crown, at the instance (it might be) of the

person shewing himself to be prejudiced by it, the

grant should be repealed, and thus the land would be

again vested in the Crown, which unquestionably must
be allowed to exercise its will in disposing of its property.

There would even then be no obligation upon the Crown
to issue letters patent to the plaintiff in this case ; an

obligation, however, which the decree in effect imposes,

and by anticipation enforces, by transferring the owner-
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ship to a person to whom the Crown had expressly
declined to grant the land."

I shall have occasion to refer to this case again ; but
i may remark here, that tlie reasoning throughout the
judgment, as I apprehend it, is quite irreconcilable with
the notion of a right to enforce specific performance
against the Crown. Several of its propositions aro
quite inconsistent with such a right. Ihu\ it existed, it
would not have been true ^^that the Croion vwst unques-
tionably^ be allowed to exerche its -'11 in disposivr, of
tt8 property,- because there would .. .e been, then, ''an
obligation upon the Croion to issue letters patent" to the
party entitled to specific performance. And, under
such circumstances, the patentee, with notice of a prior
contract would, upon the ordinary equity, have been a
trustee for the first purchaser; all of which I take to be
clearly negatived by this judgment.

477
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The same doctrine is implied, I think, in his Lord-
ship s judgment in the present case, when he remarks,
1 he statutes have, to a considerable extent, interferedmth the control which might always have been exercised

before, so long as the patent had not been granted."

*!, ^T.u'"^'
Z''^"' *° *^^ '*''*"*'^' *^e 18th section of

the 4th and 5th Victoria, chapter 100, upon which
the question turns, after regulating the form of receipts
to be given to the purchasers of crown lands, providing
that such receipt shall bear date on the day on which

It IS actually signed, and shall authorize the purchaser
to take immediate possession of the lot so sold, and tomaxntam actions or suits in law or equity, against any
wrongfulpossessor or trespasser on such land, as fully
and effectually as if the patent deed had issued on theday of the date of such receipt." The corresponding
passage m tlio 17th section of the previous act, 7th WmI^., chapter 118, differs in this, that it enables the
purchaser to maintain actions of ejectment or for

VOL. I.

JudgQMHt.
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trespass against any wrongful possessor or trespasser."
It is contended, on behalf of the plaintiff, that the
receipt furnished here by the district agent, in pursu-
ance of the above clause, entitles him to maintain eject-
ment against the Crown, or any party in possession for
or under the Crown, not holding a prior receipt.

Now, reading this clause by itself, without reference
to the general object and purview of the statutes, I am
wholly unable to reconcile the construction contended
for with the express language of the legislature. Assur-
edly the right to maintain actions of ejectment and tres-
pass against "wrongful possessors and trespassers,"
is something substantially different from a right to
maintain such actions against the owner of the freehold.
Such rights of action arel familiar in our law. Bare
possession, ordinarily speaking, oftentimes wrongful
possession, is sufficient to maintain trespass against a
wrong-doer, (a) Even an intruder upon the Crown
may, it would seem, maintain trespass against a wrong-
doer, (b) This clause, therefore, in authorizing such
actions against " wrongful possessors and trespassers,"

so far from warranting, appears to me very clearly to
negative, any such right against the Crown. That
such right of action should have been vested in
purchasers of crown lands against wrong-doers was
highly reasonable and expedient ; but that they should
have been* armed with such power against the Crown,
and that, too, upon payment of a single instalment,

seems to me so highly unreasonable, that nothing short
of the most express language would warrant us in

concluding such to have been the intention of the legis-

lature. But the clause in question not only admits
the construction contended for by the defendant, but
admits it, as it seems to me, much more naturally than
that suggested on the other side.

It is an established rule, I apprehend, in the construo-

(a) Chambers t. Donaldsoo, 11 East, 65.

(6) Harper t. CharleBWorth, 4 B. & C. 674.
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tionof statutes, that a ''power derogatory to private 1852property must be construed strictly, Tnd rfot enCed^by intendment, (a) Now. apart altogether from prerogl ^'f^
t ,s no to be doubted that the construction placed uponhese statutes derogates, in a most matorfal m nlr '

from the nghts of private property. A contract ikehe present, between subject and subject, would nolconfer upon the vendee any right to maintain ekctmenagainst his vendor. The latter would be endTled
unquestionably, to retain possession until the ecSof the conveyance; and, should the contract prov de for

fa^woTr
'"""""^ ^' *'^ ^^"^-' -y ^-ach onpart would, as a general rule, revive the legal right ofthe vendor, and entitle him to maintain ejectment wthout notice.

( ) But, upon the construction con e^dfor the production of a bare receipt would ent tie avenee to recover possession against the party ha L.the legal estate, and that in a court ofL where of . .<^ourse, the equitahle title of the plaintiff car. JS hemuned into nor determined. Thus1 eqj£\^
would be permitted to prevail at /a., wl'le it wouldperhaps, wholly fail in the proper tribunal.

'

But this construction becomes still more objectionable

nghts of the Crown. In Magdalene College case
t was resolved "Ma^ ^here the King has an, preZZ
Uve, estate r^sU title, or interest, ty the generalZd.
of an act, he shall not be barred of them. The KinIfs
a prerogative, quod nullum tempus occurrit Iiegi,aud
therefore, the general acts of limitation, or of p^e^ai-ty
should not extend to him; so the King, by his 'preToga:
tive, may sue in what court he pleases, and of this

the act of Magna Oharta, cap, n et sic de ceteris." (J)

(a) Loftt. 438,
" —

(4) Doe Tomes r. Chamberl&iiM 6 M *• w ia i„.
Ingham, 7 Q, B. 611.

*"""*^*™' » «• « W. 14; Wiaterbottom t.
(c) 11 Co. 76a.

i
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1852. Now if, prior to these statutes, the title of the Crown

J^^^^ could not have been tried in an action of ejectment, but

Weitorer.
^^^^ V petition of right; if specific performance of a
contract like the present could not have been enforced
against the Crown, and if, as a necessary consequence,
the Crown must have been allowed to exercise its will

in the disposal of its property, notwithstanding such
contract; if letters patent, issued to a second purchaser,
with a full knowledge on the part of the Crown of all

the circumstances, would have been valid and effectual

;

then it seems to me, with great deference, that the
construction placed upon the clause does in fact bar
the prerogative, estate, right, title, and interest of the

Crown, not under the general words of an act of parlia-

ment merely, but contrary to their natural signification.

Upon the argument, indeed, it was not contended
broadly that the plaintiff could have succeeded either

Jnagment. against the Crown, or against a party in possession

under letters patent. But that seems to me to be the

necessary conclusion from the premises. If the Crown be
bound by the contract, then, no doubt, means must exist

of enforcing it; and, if a second contract of sale would
be void, the patent issued in pursuance of that contract

would be also void, and consequently ineffectual^ against

the possessory right conferred by the statute. Thij
consequence, however, was not admitted, but it was
argued that the plaintiff must recover here, at all events*

inasmuch as no interest can pass from the Crown except

by matter of record, and as the defendant does not

claim by matter of record, he must consequently be
regarded as a wrong-doer, I3ut if the Crown be not
bound by the contract, and had, consequently, a right

to re-sell; or if, whether bound by the contract or not,

the Crown be entitled to reta" , possession until the

issue of letters putent ; then the possession of the Crown
during that period must be, of course, rightful, and if

the possession of the Crown be rigfitful, then those in by
permission, and with the sanction of the Crown, can
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not be "wrongful possessors." This was in effect 1852.
deeded by the Court of Queen's Bench, in Sarper v. ^-v-'
tharlesworth. (c) It was contended there, as here that

''•"
v?"""

no interest could pass from the Crown except by matter
'""'°"'-

of record, and .hat the plaintiff must, therefore, be
regarded as a wrong-doer, and so disentitledto maintain
that action. In answer to that argument Mr Justice
ilayley, in delivering the judgment of the court observed,
Ihere is a material distinction between what is

essential to be done to convey a title from the Crown, so
as to take away its right, and what is necessary to be
done to confer a privilege, so as to prevent a party exercis-
ing that privilege from being a wrong-doer. A title to
Crown land can only be acquired by matter of record
but the Crown may, by parol, confer privileges so as tJ
take away from itself the power of treating the party
exercising the privilege as a wrong-doer." Here the
Crown asserting title to the premises in question, placed
the defendant in possession, and when this ejectment a«a««e„t.
was brought, her Majesty's Attorney-General was
directed, by an order in council, to take steps to resist the
action. The defendant's possession, therefore, was the
possession of the Crown. Now, prior to the statutes we
have been considering, the title of the Crown could not
have been tried in an action of ejectment, and as there
18 nothing in them to bar her Majesty's prerogative,
this action, m my opinion, ought not to have been tried •

but being tried, the possession of the defendant was I
think the possession of the Crown, and that being
rightful, the verdict should have been for the defendant!

. ['.''.o'f'Jr^'
^°''''''''' *^^* ^^^ 3rd section of the

statute 12thVictoria, chapter 31, negatives by implication
the construction contended for by the defendant. That
clause provides, " That location tickets, or licenses of
occupation for Crown or other public lands, given by
the Commissioner of Crown Lands, &c., shall also bear

r I

Vv .

(o) 4 B. & C. 590.
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date on the day on which they are actually signed, and
shall in like manner authorize the nominees thereof to
take immediate possession of the lot or lots therein
described, and so long aa the said location ticket or
license of occupation be not revoked by an order in
council^ to maintain suits in law or equity, &c." Upon
this clause it is contendev: -«•, as the legislature was
careful to secure to the Cro\>.. a power of revocation, in
relation to location tickets and licenses of occupation,
but did not reserve it in relation to sales, they must be
considered as having impliedly negatived such a power
in the latter case.

Jodgintiit

If it be true that the "prerogative, estate, right, title,

andinterestof the Crown'' can not be barred by the
general words of an act of Parliament, then it follows
that the conclusion attempted to be drawn from this
clause can not be maintained.

But, irrespective of tb-.t consideration, the inference
suggested to my mind by this clause is directly opposite
to the one which had been drawn from it. Had the
legislature, indeed, reserved to the Crown a right of
revocation in relation to location tickets, and omitted
to make such reservation in relation to sales, there
would have been strong ground for the argument. But
this clause does not in fact "reserve to the Crown a
power of revocation." It speaks of such a power as a
thing known and admitted, but does not reserve it.

The same observation arises on the 9th clause of the
same statute, which not only presupposes a power of
re-sale to be vested in the Crown, but declares it to be the
duty of the Commissioner of Grown Lands, with the
sanction of his Excellency in Council, to proceed to a
re-sale upon default. •

The 29th section of the statute 4th and 5th Victoria,
chapter 100, appears to me to have an important bearing
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mde,e™i„i„gthe true co„,lru«.i„„ „f tW,. ala.„,«. iSSS.

•gainst the Cro«, pnor to the is™„ „f ie„„, p.,ent, ""S""«% would have provided, I think, meane of enforcing
"""""

Buoh oontraol,; and a mode of cancellingsuch ZtZs
But he clause to which I have referred gives no jur d c'tjon to decree the issue of letter, patent H ,L"'„°lthe court, mdeed, to decree letters patent issued 'wZlfraud, or ,n error or raUtake," to be void, and provMes

patent shall be deemed void to all intents; but theCrown would be thus freed, and no power c ncelfraudulent contracts is conferred.

I had purposed, in conclusion, to have adverted tohe great .nconvenience likely to result frol Scon-.trucon adopted by the court of Queen's Bench but ash.s Lordship the Chief Justice has already done hat LBonUon V. Joffroy, i„ language much more forciWe InS
'"^"'•

Z * ' ''°'"«' '"'° "» J"''S°'«'« i» that

"It is difficult to conceive a more prolific source of

p t!:r o'fThe^C
' "' °^""' '"

''' 'P-- °Tthepatentee of the Crown were exposed to be attacked

n^r^^ ''*" '"'"'"'' V other partie whUethe estate was vested in the Crown, when no fraudnisrepresentation, or concealment, i^ imputed to th,patentee and when the C,own, a. the t me f mak „,he grant, had exercised its dis.retion on a vtv „f al!hecroumstances. jSst such a patent ., ZxLlthe root ofevery man', title; thousands of them havebeen issumg annually for nearly fifty years It h
.mposstbletotellin how many c'ase, ^h^Ly havebeen co„fi,cL,.g pretension, which it has thrown un„a

" '""'
'" "'"' y""" «° grant to either one op
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1852. more contending parties, without leaving some hardships

^^^^^ to be borne by the other; the utmost care could not

WMtoTer.
^^^^ avoided this in the infinite number of such transac-

tions. The mistakes of parties, as well as of public

officers, and misapprehensions of various kinds, have
given rise to opposing claims, which called for anxious

deliberation in the executive government, and all that

could be done at lust was to grant to the party which

seemed to be best entitled. JVow^ if it really could be

held that after such determination of the yovernment,

and after the letters patent had been issued by their

order, the very party whose claims had been considered

and overruled by them, could defeat the whole effect of
their grant, by obtaining a decree in Chancery declaring

that the patentee of the Crown held only in trust for
him; it is easy to conceiiie the infinite vexation this

would lead to, and the anxiety which must follow."

Judgment. Upon all these grounds I am of opinion that the

order appealed from should be reversed.

Macaulay, C. J., C. P.—The question raised is a

general one ; whether it is competent to his Excellency

the Governor-General, in Council, to cancel or rescind

the sale of clergy lands, as a matter of prerogative

right, or executive discretion, without any reason, or

without reasons sufficient, to invalidate it in law.

It depends upon the construction to bo placed on the

statute 4th and 5th Victoria, chapter 100, section 18;
in doing which it is said to be a useful rule to adhere

to the ordinary meaning of the words used, and to

the grammatical construction.

The provincial statute 7th Wm. IV., chapter 2, section

2, conferred jurisdiction on the Court of Chancery, " to

decree the issue of letters patent from the Crown to

rightful claimants," and to institute proceedings for

the repeal of letters patent, erroneously or improvidently
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issued," and by statute 4th and 5th Victoria, chapter 100, 1852.
Boction 29, "In all cases wherein patents for lands have '^v—

'

or shall have issued through fraud, or in error, or
""'"''°

mistake, to decree the same void."
we.toT.r.

Statute 7th Wm. IV., chapter 118, section 17, after
providing for the paymbnt of the purchase money to the
resident agent, and that upon the receipt of such
purchase money, such agent should give a receipt for
the same, &c., enacted that the receipt so given should
authorize the purchaser to take immediate possession of
the lot so sold, and to maintain actions of ejectment, or
for trespass against any wrongful possessor or trespasser
thereon, in his own name, as fully and effectually as if
the patent deed had been issued to such purchaser; and
section -26 of this act, and section 25 of 4th and 5th
Victoria, chapter 100, authorize private sales of public
lands to lessees or occupants, &c., who would be liable
to injury by the disposal thereof to any other person; j„agment.and by the Imperial Act 3rd and 4th Victoria, chapter
78, the sale of clergy reserves is authorized.

The Provincial Statute 12thVictoria, chapter 31, section
2, extended the 4th and 5th Victoria, chapter 100, section
18, to clergy reserves. That section, after directing the
paymentofpurchase money to district agents, enacted that
such agents, upon the receipt of any purchase moneys
should give the purchaser a receipt for the same, specify!
mg therein the number of the lot, or the land purchased
or otherwise sufficiently describing the same, " and such
receipt shall bear date on the day on which it is actually
signed, and shall authorize the purchaser to take imme-
diate possession of the lot to be sold, and to maintain
actions and suits in law or equity against any ivrongful
possessor or trespasser on such land, as fully and
effectually as if the patent deed had issued on the day of
the date of such receipt ;" and at the end of this section
"whether such receipt be for partial payments, or in'
full payment of the land."

^} VOL. I.

m

\

f
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Tho 12tli Victoria, chapter 81, section 3, extends

Wertirer.
Occupation, for Crown or other public lands, so long as
the same be not revoked hy an order in Council.

Section 7 authorizes tho cancellation of erroneous
patents in certain cases, where there is no adverse claim.

Sections U, 10, and 11, provide for re-sales, in default
of payment by purchasers.

Statute 4th and 5tli Victoria, chapter 100, section 14,
provides for ascertaining the price of lands ; and sections
15 and 24 for tho appointment of agents for their sale.

Section 19 provides for the issue of Letters Patent
upon full payment, &c.

14th and 15th Victoria, chapter 56, extended the time
Judgment,

jj^jj^^j ^^ jo^j^
Victoria, chapter 31, section 3, and made

further provisions on tho subject.

ffarjoer v. Charlesworth, (a) decides that a person who
occupies under a parol license from the Crown is nqt an
intruder. This case also seems to shew that a legal
right may be acquired under a statute, without patent
under the great seal ; and I would imagine the statute

here imparts a legal right sufficient to support ejectment.

Doe ex dem. Watt v. Morris, {b)

In 4 Bac. Abr. 212, it is said that when the King's
grants are upon a valuable consideration, they shall be
construed favorably for the patentee, for the honor of
the King.

See also Com. Dig., grant by the King ; Com. Dig.
patent, F. 1, 2, 3, 4; Ex parte O'Reilly, (c)

(a) 4 B. & C. 574: S. C, fi D, & R= 572.
(6) 2 B. N. C. 189; See also 14 M.

1 Ex. R. 211 ; Plow. 547.
(c) 1 Ves. Jur. 112.

&W. 300; 15 M. & W. 87;
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The statute 4th and 5th Victorin, chapter 100, section 1852.
i», enacts two things in relation to tho present question, ^-v—

'

IlonJerioa

Ist. That tho receipt of tho Government or Crown
''"'°'"'

agent shall authorize the purchaser to take immediate
posso'-jion of the lot sold, and

2nd. To maintain actions or suits in law or in equity
against any wrongful possessor or trespasser, on such
lands, as fully and effectually as if the patent deed had
issued on the day of tho date of such receipt.

The last passage applies equally to each of the above
provisions, and it appears to me that tho statute operates
upon the receipt, so as together to confer a Ic^ral rirrht
to the possession on tho vendee, not only as against
wrongful possessors or trespassers, but as against the
Crown. If the receipt authorizes tho purchaser to take
immediate possession of the lot sold, as fully and ,„,,..„.
effectually as if the patent deed had issued on the day
of the date of such receipt, it may be supposed that a
patent had issued, acknowledging the payment of the
whole, or part of the purchase money, according to the
import of the receipt, and authorizing the purchaser to
take immediate possession of tho land, subject to deter-
mining, in the event of his failing to fulfil his contract
In such an event the vendee would acquire a vested
legal right to the possession, and in either case if
vacant, he could of course enter without beinjr'an
intruder upon the Queen's land, or if preoccupied, or
afterwards occupied by any one intruding or entering
wrongfully, he might maintain ejectment.

The legal right to the possession, derived under the
statute, IS of course only conditional or sub modo, that is
to subsist so long as he fulfilled his contract ; for if he
broke It, or failed to perform the same, as by default in
the payment of future instalments, his right to continuem possession would cease, that is, as against the Crown

i;ij

I I

•hi
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Jf^- ^y analogy to the ordinary cases of vendor and vendee,

^ where the purclinser ia ullov \ to enter and enjoy until

lite make default, ko.

To bo sure the statute gives no higher or other legal

estate than a right to enter, occupy, and enjoy, until

default, &c., but on such a title ejectment is maintainable
against wrong-doers, &c., and if the purchaser duly
made all his payments, I suppose a patent in fee might
be obtained through the Court of Chancery, under the 7th
Wm. IV., chapter 2, section 2, or it not, it ought to bo
issued according to the 4th and 5th A'ictoria, chapter 100,
section 19.

I think, therefore, that, the lessor of the plaintiff

acquired a legal right and interest in and to the posses-

sion, by virtue of tlie receipt and statute, and that on
the day of tho demise, the aofcndant was a wrongful

Judgment, posscssor, and thnt the Governor in Council could not,

by a mere order, afterwards cancel the sale and rescind

the right so obtained. I doubt not tho sale and right

might be defeated under supposed circumstances, but
then, I think, the circumstances must be suflScient in

law to invalidate the sale and destroy tho legal right.

A patent may be repealed or refused in Chancery, if

the facts and circumstances warrant it, but then they
must be such as" warrant it. I*- is not a matter of conrbc

,

or of prerogative right, that it should be ref <•
., t^'

resisted on behalf of tho Crown. So here I do not
think it a matter of course, or prerogative right, that

the Governor in Council can, by mere discretionary

rdtr, destroy the legal rights of purchasers of Crown
i)- s' - quiring a right under the statutes.

Tli q )cstion reu,''/ ia, whether the Governor and
Council possess an nrbitrarv discretion to cancel sales

of Crown lands, as thoy may of locations for free grants.

.

The act itself points to the distinction, and the careful
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1852.
i)i-ovi8.ona for protecting purchasers the rein contained,
imply that a sale was intendeil to confer a vested ri'^ht

^-^^^^
that could only be destroyed on sufficient grounds, or" by

""»"*"

a Bpecial proceeding. It is not contended that the facts
''*'*°'*'

in thia case shewed any fraud in the lessor of the
plaintitf, or that the Queen was deceived, so that the
defendant had any paramount right or protection under
the statute, or the regulations adopted in relation to
intruders of more than five years standing, &c. If tho
facts are sufficient, tho cases hould bo rested on them ; if
not, it becomes a mere abstract question of prerogative
right and discretion, without regard to tho reasons that
may exist, or tho motives or inducements that may
operate. I do not think tho statute intended to leave
purchasers, who had paid their purchase money and
fulfilled their contracts with the government, and
against whom nothing sufficient to invalidate their
purchases was or could bo urged, to tho unrestricted
discretion of the Governor and Council ; but that when
a pecuniary consideration was paid as tho price of the Judgment,
land, legal and equitable rights were acquired as against
the Crown, that could only be afterwards defeated on
sufficient grounds. Wl^t facts might or might not
constitute adequate grounds, would always form a ques-
tion, in the particular instance, for tho consideration of
the court of law or equity, in which the transaction
might be impeached.

In the present instance the facts are not relied upon
as sufficient to defeat a legal right, if such right is con-
sidered to have vested.

III

I

I think a legal right to enter and possess did vest by
force of the statute, and that nothing appears sufficient
to determine it.

If the discretion contended for was intended to be
reposed in the executive government, a declaratory act
to that effect seems to me the best mode of establishing
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1852. it. As to the expediency of preferring squatters or

^|^[^^ intruders to strangers, the statutes, both Imperial and

weetoyer.
^''ovincial, show, that after such persons have possession

and improved the lands for a series of years, it is

deemed just, and I am far from entertaining any con-

trary sentiment on that subject. I have always felt the

weight of argument to be in favor of protection being

extended to persons who have entered (though without

authority) and improved Crown lands afterwards offered

for sale at fixed prices, as if uncultivated lands, and

irrespective of improvements. Doe ex dem Legh v.

Roe, (a) shews that ejectment does not lie against the

Crown. Attorney-General v. Hallett. (5)

I do not consider the Queen in possession and
defending such possession ' through the defendant, but

that the defendant is in possession, claiming to be

entitled thereto, by force and virtue of the statutes

Judgment. 4th and 5th Victoria, chapter 100, section 18; and 12th

Victoria, chapter 31, section 2, as a purchaser under

the Crown. He is not merely in charge for the

Crown as a Queen's servant, officer, or agent; if he

was, i. e., if the Queen was in actual possession, and the

defendant only in charge as a public officer, the above

cases shew that a petition of right, and not eject-

ment, is the proper remedy. They also shew that if

the defendant is in possession, claiming right thereto

under the Crown, ejectment may be brought against

him. If no one had been in possession, and the lessor

of the plaintiff had entered, or if he obtains possession

in this action, I do not think him liable to be treated as

an intruder, or that he can be ousted in an ejectment

upon the demise of the Queen, unless something shall

be shewn sufficient in law to put an end to his purchase,

and thereby to determine the legal right, which it

appears to me he acquired under the statute, and which,

so far as I see at present, he still holds, however hard it

may be upon the defendant.

(a) 8 M. & W. 579-681. (6) 16 M. & W. 97.
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If my view be correct, it should follow that if the 1852.
gueen was in possession, so that the lessor of the '-v-'
plaintiff could not bring an ejectment, his remedy '"'"v!"""
would be by a petition of right, as legally entitled to

'""''"'•

the possession-O'At^'s Prerog. 241, Stamford's Pre-
rog. 726. And if such a petition were necessary to be
resorted to in the present instance, I do not see how
any other result could follow except that of amoveas
manus.

It does not appear that the defendant was within the
regulations made under the Imperial Statute 3rd and 4th
Victoria, chapter T8, or that the Queen was deceived in
the sale to the lessor of the plaintiff. If the govern-
ment inspection reported the defendant's occupation it
was known to the government ; if not, and if (as alleged)
the defendant applied to the government agent within
the year after the land was offered for sale, to purchase
although not strictly entitled to pre-emption under the Jud^,„t
regulations then in force, the agent knew whatever facts
he was informed of. There is no evidence that the
lessor of the plaintiff knew of the defendant's possession
or improvements, or that he concealed or misrepresented
any thing.

^

If the facts brought the case within the principle of
the Queen being deceived in the sale, I doubt not the
Governor and Council might repudiate it, but I do not
nncl that they amount to this.

My opinion therefore rests upon the ground that the
lacts do not m law, amount to a <3ase entitling her
Majesty or the Governor in Council to cancel the sale-
It they did, the defence ought to prevail.

I have not overlooked the objection that no d.Pned
legal estate or interest beyond "a mere occupaiicy '

at
will can be intended as against the Crown, for the
statute does not expressly say that tho authority to
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1852.

Hendenon
•'

' T.'

WeatOTer.

take possession is to operate at all against the Queen,
and cannot be extended in construction.

It appears to me that an authority to take possession

by virtue of a statute passed for such an object, as fully

as if a patent had issued, is equivalent in force to Letters

Patent conferring such authority by the Queen, and
that authority to take possession is equivalent to a
demise, or imparts a legal interest co-extensive with the

authority, {a) The interest thus imparted is not defined.

My impression is that it must be construed according to

the scope, object, and manifest intent of the statute,

just as if expressed, and that is, that such authority

was to endure irrevocably so long as he fulfilled his

contract ; but that upon breach thereof it would be
revocable, the authority bejng in the nature of the

transaction only conditional, like the private authority

of a similar kind between subject and subject, when the

Ju(}^ent terms of the agreement are fully expressed in writing.

But after the contract of purchase is fulfilled, or until

it is broken by the purchaser, my views lead to the

conclusion that he is authorized to take and retain

possession, and cannot be legally ousted. Whether
such right or interest could be devised, or would descend

to his heir at law, or would determine with his life, are

questions not necessary to be now decided. I look

upon it as an unqualified authority or right to enter and
possess conditionally, but without limitation, so long as

he lived, unless a breach of the conditioi;i enabled the

Crown to determine the right or authority to occupy
and enjoy.

It is no doubt a nice point, involving considerations

of prerogative right; yet I cannot construe the act

as merely authorizing possession and actions against

strangers wrongfully in possession, or trespassing, but
think tliat the right to bring actions at law or equity

against such persons, is additional, in aid and dorrobor-

(o) Warner v. Brovne, 8 East. 166.
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ation of the general right to possession conferred by 1852.
the preceding part of the clause. I look upon that ^^v—

'

clause as substantive, and independently operative, and ""v""*"
sufficient to confer a vested legal interest in and to the

''"'°*"'

possession, so long as the contract of sale legally sub-
sists, as I think it does until legally determined.

I do not lay stress upon inconvenience one way or
the other. It may at times be very expedient that the
uncontrolled power to rescind or alter sales should
repose in the executive government ; so on the other.
It may be thought inexpedient that all purchasers of
Crown lands should be remediless as against the Crown
and merely hold at sufferance, although they may have
paid their money, made large improvements, or entered
into contracts or incurred obligations to others. T can
not think the legislature so intended, but that it was
the design of the act to confer vested rights on pur-
chasers, liable to be defeated only under circumstances , . .

such as would be sufficient to avoid letters patent con-
ferring a similar right.

^

If such was not themtcntion, I am unable to perceive
It on the face of the statutes, and an explanatory or
declaratory act (limiting the extensive operation of the
principle and construction contended for) would, I am

.disposed to think, be the appropriate remedy, Unless
indeed our decision shall be reversed upon appeal to the
Queen in Privy Council, and a contrary rule be thereby
established.

^

It is not a term for years, or in fee, or for life, but
it is the case of a vendee entitled to possession by the
terms of his purchase.

Under all the facts appearing in this case, I am of
opmion the appeal should be dismissed with costs.

EsTBN, V. C.-The facts of this case, as I understand
them, are, that the plaintiff, Henderson, purchased the

^2
VOL. I.

m

il
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1853, lands in question, being a clergy reserve, of the govern-

^^XITn ™^"*' P'"'^ °"® instalment of his purchase money, and
obtained a receipt for it from the proper officer, and
that afterwards the government passed a minute in

Council, rescinding the sale, directing Mr. Henderson'

t

purchase money, which he had paid, to be restored to

him, and authorising a purchase of the same lands by
the defendant, Westover, who thereupon entered into a
contract with the government for that purpose, paid
part of his purchase money, obtained the usual receipt,

and thenceforth continued in the possession, which he
had previously for some time held of the property, with
the consent, and by the authority of the government.
Subsequently to this second sale, and while Weatover
was in possession, w'th the sanction and permission of
the go-''ernment, HendersQn commenced the action
which forms the subject of this appeal, and the question
which we have to consider is, whether such an action is,

Judgment. Under the circumstances of this case, maintainable.

As no patent had issued granting the lands in question,

it is obvious that this action could not be maintained
irrespectively of certain acts of parliament, passed for

the purpose of regulating the disposal of the public
lands of the province, within which the lands called

"Clergy Reserves" have been included; and by one of
which, namely, the 4th and 5th Victoria, chapter 100, to

which it is sufficient for my purpose to advert, it is

provided in its 18th section that whensoever a purchaser
shall have paid an instalment of his purchase-money,
and obtained the proper officer's receipt, he shall be
authorized to take possession of the lands which he had
purchased, and to maintain actions for the recovery of
such possession against all wrongful possessors and
trespassers.

I have already observed that in the present case,

independently of the provision in question, this action

could not bo maintained. The right to maintain it



m
ERROR AND APPEAL REPORTS. 495

depends entirely on the operation of this clause. Now, 1853.
without entering into the question how far the Crown ——

'

18 bound by its contracts, to what extent ii has power to """r""""
rescind them, or what means exist of enforcing them

"""""*"

against the Crown, and without dwelling on the various
considerations which are involved in the discussion of this
question, it is suflScient for me to observe that, in my judg-
ment, the Jause in question, by virtue of which alone this
action is sought to be maintained, was not intended to
apply to a case like the present; that it comprehends
only cases arising between recognised purchasers from
and claimants under the Crown, and third persons, who
are wrongful possessors and trespassers, both asre-ards
such purchasers and claimants, and the Crown hscU
and does not authorize any person, having contracted
with and obtained a receipt from the authorized a-.ent
of the Crown, to dispossess either the Crown itself" or
any persons holding possession of lands by its authority
and with Its permission, and that upon the Attorney. ,„aK.o„t.General appearing under such circumstances, and
announcing that the defendant in the action is in
possession with the sanction and by the consent of the
Crown and that, consequently, the action is in fact
brought against the Crown itself, proceedings in it
ought to be stayed. I consider that the facts upon
which I base my judgment in this case sufficiently
appear, and therefore I think, with the greatest respect
for the contrary opinion, that the judgment of the court

'

below ought to be reversed.

Spragge, V. C—After the best consideration that I
have been able to give to the question involved in this
suit, I can come to no other conclusion than that eject-
ment is not maintainable against the appellant, the
defendant in the court below. In the view taken by his
Lordship, the Chancellor, I agree fully, and in the
reasoning hj which it is supported.

Looking at the enactments of the legislature from

' .ij
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1852. 1837 to 1849, in relation to the disposal of the public

^^^^J^ lands, one obvious intent and object pervades them all,

WeitoTer.
^'2-' *° foi-'ilitate the dealing of the Crown with occu-

pants and other purchasers of Crown lands; there is

not one provision from which the intent can fairly be
gathered tn cripple the authority of the Crown, to

abridge the exercise of its discretion, or to confer rights

adverse to the Crown, upon those with whom the Crown
should have to deal.

This consideration is material ; for the rights of the

Crown are not affected by intendment or inference, and
the Crown, in giving the royal assent to an act for

the more convenient exercise of what were before its

undoubted rights, in relation to a particular matter, is

not, I apprehend, to be taken as waiving any of those

rights, unless they are waived expressly, or unless it

very clearly appears that such was the intent of the act.

Judgment. The Section of the act under which this action is brought
is highly useful, and would answer all the ends for

which it is evidently intended, without at all abridging

the discretionary power of the Crown to deal as it might
deem just with the public lands. The construction

given to it is not the necessary construction, nor, as I

humbly conceive, the proper one. It is evident that the

discretionary power of the Crown was intended to

be retained. The Crown had to deal with lessees* and
other occupants, as well as with new purchasers; and
the claims of lessees, occupants, and other individuals

who, from the peculiar situation of property, would be

liable to injury if it were disposed of to any other

persons, are plainly recognised in the 25th section of

the act of 1841 ; and again, in the 28th section of the

same act, the exercise of the discretion of the Crown is

recognised in dealing with, inter alia, "cases of sales or

appropriations of land inconsistent with each other, for

the same land.''

It is sai(! that in disposing of the public lands by
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1852.

Hendtnon
V.

WeitoTW.

sale, the position of the Crown is changed from what it
was before

;
that the Crown has become a vendor, and that

the Crown and the purchaser have become contracting
parties; but where is the contract? and by what process
or act 13 the Crown placed in such a position ? Does the
purchaser acquire any rights other than such as are
expressly conferred upon him by the statute? The
statutes do not place him upon the footing of a
contracting party; nor is it a necessary consequence of
the position in which the statutes do place him, that he
should have the rights of a contracting party, unless, or
any further than, they are expressly given by the statute.An ordinary purchaser would have the right to enforce
from his vendor specific performance of the contract to
sell. Here there is, as I coijceive, strictly no contract
to sel and if there were, it has not been contended that
It could be enforced against the Crown, and a petition
of right would not, I apprehend, lie for such a purpose.
What IS sought here is virtually an ejectment against .„a<^e„,the Crown. Now unless a right to such suit is conferred
by statute, no such right exists.

The statute gives the right to the holder of such
receipt to take immediate possession of the land sold
and to maintain actions and suits in law or equity
agmnat any wrongful possessor or trespasser on such
land. The statute confers a bare right, and that
agamat a particular class of persons. The Crown has
n-t parted with its title, has entered into no contract
and retains the land as its own property. The position
of the holder of the receipt, as I understand it, is, that
he has commenced a process under a statute, by payin^^
certain purchase money, by which, eventually, he may
acquire title from the Crown; but in the meantime it
does appear to me (with great respect for the opinion
of the learned judges from whom I have the misfortune
to differ; a great step to hold a person in such a position
entitled to treat the agent of the Crown, or person in
possession under the immediate authority of the Crown

H'
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.
WestoTep.

1852. as a mere " wrongful possessor or trespasser." These

^^^;^ words in the act must have their weight and construction

;

the sentence in the 18th clause would have been com-
plete without them ; evidently they are restrictive. The
construction given by the court below appears to me
necessarily to give an unrestricted right of action against

all the world, while the statute gave it against wrong-

doers only. Now the mischief or inconvenience in.ended

to be remedied evidently was, that under the old law

proceedings at the suit of the Crown were necessary to

punish trespassers, and to put wrongful possessors out

of possession, and the provision in the statute placed

the remedy in the hands of the intending purchaser from

the Crown.

To effect such object, tl^e statute appears correctly

worded, but there is nothing to shew that it was intended

for any other purpose : nothing having a tendency to

Judgment, shcw that it was intended to be used adversely to

the Crown. Its giving a right of action "as fully

and effectually as if the patent deed had issued on
the day of the date of such receipt," does not affect

the construction, as it must still be read with the

words of restriction "against any wrongful possessor

or trespasser," and the holder of the receipt thus has

a right of action against wrong-doers as fully and
effectually as if a patent deed had issued. To give to the

latter words an unrestricted interpretation, and treat the

holder of a receipt as entitled to the same rights as a

patentee for all purposes leads, I think, necessarily to

this, that the issue of a patent to another person would

only place that person in the position of a second

grantee of the same land, a position puisne to that of

the mere holder of a receipt, and that although he may
have paid but one instalment, while the patentee had
paid the whole of the purchase money*

The right of the Crown to deal with the land until

patent issued was recognised in the judgment of the
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1852.

Ilenderaon
T.

VVcitoTer.

Court Of Appeal of this province in the case of Boulton
V. Jeffrey, already referred to by the Chancellor.

shirthTrnr'''^''^
'^' J"^Sment of his Lord-ship the Chief Justice, m that case, which appear tome to be peculiarly applicable to this. Speaking of thepatent being repealed upon a proceeding by the Crown

in case the Crown had been deceived or'.isled, as big
he proper course, his lordship says, -and thus the landwould aaam be vested in the Crown, ^Meh, unquestion-

ably, must be allowed to exercise its will in disposing of

repeal of the patent, upon a case of imposition befng made
ou It IS said that the Crown would be ''loft to dispose
of Its land as it might find to be consistent with justice."
There are several other passages in the same jidgment
which recognise the right of ^he Crown to exercile its
judgment and discretion upon conflicting claims between
adverse parties. Among them is the following : " The
mistakes of parties, as well as of public officers, and ,misapprehensions of various kinds, have given rise to

'

opposing claims, which called for anxious deliberation inhe executive government, and all that could be done at

en'titrd.' '

^''"*
'" '^' ^"*^ ""^''^ '"'"^'^ '"^ ^' »>««'

In the case from which I have quoted, the Crown
patent had issued, but the observations of the court were
evidently directed to a state of circumstances such as
exists m this case, viz, conflicting claims, urged before
the government by adverse parties, to become purchasers
of the same land. In that case the respective claimants
were purchasers under the act of 1837, which contained
provisions similar to those under which the lessor of the
plaintiff m this case claims. They were not any more
than the parties in this case mere recipients of the graceand bounty of the Crown, and the passages which Ihave cited from the judgment are therefore applicable
here. I have quoted them although they are, I believeamong these quoted by the Chancellor, for the sake of
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1858. the weight to which they are justly entitled, and because

they express better than I can express them, my own
views upon the subject. The parties to this suit appear

to have been adverse claimants before the executive

government, and in deciding for the defendant the

Crown, by its proper officers, doubtless disposed of ita

land as was felt to be consistent with justice; and here

I may add that not only has the Crown, in my judg-

ment, the right, but that it is, as I believe, to the

advantage and benefit of purchasers of public lands that

the Crown should have, and by its proper officers should,

until patent issued,. exercise the right of considering and
determining upon the conflicting claims which may be

preferred by different individuals to the same land.

The materials for coming to a sound and just conclusion

are within the reach of the govornment; its officers are

conversant with the subject^ and there is no reason to

believe but that the government would, between adverse

judgiMBt claimants, adjudge the land to the one wh;.8i claims

appeared the more just.

With regard to the position, that the Crown has

granted a receipt, and can revoke it by no act less

than a matter of record, I think it is fallacious. The
Crown can manifest its will as to its disposition of

Crown lands otherwise than by matter of record, and

authority has been cited to shew this ; and besides, here

there is, as it appears to me, no revocation properly so

called. There has been, between conflicting claims, a

preference for that one which appeared the more just,

and the Crown has declared that preference in the

ordinary mode, and that claimant, thenceforth, held

possession under the immediate authority of the Crown.

Such act of the Crown may have affected, and as I

think did affect, the position and rights of the other

claimant, but the Crown had granted nothing which it

was necessary to revoke. Its agent had received money,

and given a receipt for it, and to that receipt a certain

effect is given by statute against wrong-doers. If the
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Crown, in the exercise of its judgment and discretion,
place another perso^ whom it conceives better entitledm possession, or by its deliberate act recognises his .-

possession as not wrongful, but lawful, the effect of
'""'°"''

such act of the Crown is to invest the character of such
possession with right, and thus take the person in
possession out of the class against which the holder of
6uch a receipt has his remedy by ejectment. This, Itbnk, is the extent of the act of the Crown, when it
allows the claim of another than the holder of the
receipt, and it is not, as I conceive, a revocation of any
tuing, m the strict and proper meaning of that term.

'"''^'""

I should have felt it right to go more fully and
minutely into the question raised in this cause, if I had
not been preceded by his Lordship the Chancellor andmy brother ^,to.; as it is, I have expressed only brieflyand generally my views upon the subject.

P«/-c^„'a;;,._Appeal dismissed with costs.-[BLAKB
C, and EsTEN and Spragqe, V. CC, dissenting.]

IBeforethe Bon. Sir John B. Robinson, Bart O T

W. H Draper, 0. J. C. P., the Hon Sir J Kmcaulay the Hon. Mr. Jusliee 3lTean%eHm
traggT '

'"^ '''' ^''" VicelohanfeZr

On an Appkal from the Court of Common Pleas.

The Queen v. Gray.

Applieationfor new trial in criminal caiet-Scatute 20 Fic, ch. 20.

^Sdeft]b?s?atSeV2"or''*ch'6mhe°"' °f
•'°'""'°'^ ^'-«' '^^^

grant a new trial /n cri;;.inafca e anTJ oL^nraL^T^froT'h*?was done by either the court or the jur/afthe trX snT ^\**

Ser""'^ "^''^'^ -^''--' or\ ^i:;XSnt iafbta^^^

This was an appeal from the judgment of the court ofCommon Pleas, refusing a new trial of the defendant.

VOL. I.

: i'.
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1869.

ERROR AND Al'lUJAL UKP0RT8.

It nppparcd that ^Samuel Grn;/ and Itoswell Oatca wcro
indictod topotlior at tho winter assizes for the United
Counties of York and Tcel, for tho year 1859, on a
charge of higliwjiy robbory, with violence, alleged to
have been committed on one Jama Collingwooil Tho
prisoners severed at their trial, and T^oswdl Gates, who
was tried first, was acquitted; but subsequently, on tho
trial of tho prisoner Samuel Gray, tho jury returned a
verdict of guilty ogainst him, the said Samuel Gray, on
the whole indictment, and ho was sentenced to three
years' confinement in tho provincial penitentiary, at
hard labor.

In Hilary Term, 1859, an application was made to
the court of Common Pleas, for a new trial on behalf of
the said Samuel Gray, under tho provisions of 20
Victoria, chapter 61, on the affidavits of the said Samuel
Gray, the said Roatvell ^ates, and Thomas Henry

sutement. Ince, filed on the application. Tho court refused a rule
nisi on the affidavits filed,' waiving, however, the
necessity of filing a copy of the judge's notes of evidence
in the cause, as directed by the Orders of this Court,
holding that the court is not empowered under 20
Victoria, chapter 61, to grant a new trial on the ground
of tho absence of witnesses.

From this ruling of the court the prisoner appealed.

Mr. Ince for tho appeal.

Mr. J. Patterton contra.

The judgment of tho court was delivered by

Sir J. B. Robinson, Bart, C. J.—By Statute 20th
Victoria, chapter 61, section 1, a defendant in any
criminal case convicted at the assizes may apply for a
new trial to either of the superior courts of common
law upon dny point of law, or question of fact, in as full
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•nd ample a mnnner an any person may apply to such 18,09.
superior court; lor a new trial in a civil action.

Section 4, gives an appcnl to tl.o Court of Error and
Appeal in cnso such "conviction shall be affirmed "

by
the court of common law which has been applied to for
a new trial and it is provided that '« such court ofError and Appeal shall and may make such rule ororder thereon, either in affirmance of such conviction or
for granting a new trial or otherwise, as the justice of
the case may require, and shall further moke all other
necessary rules and orders for carrying sue'- rule, or
order into effect."

'

The last recited words, that the superior court " maymake such rnlo or order thereon either in affirmance ofthe conviction, or for granting a new trial, or otherwise

ZTo'Tl ''-''r'
™'^^ -'.--/' are certaTly

very comprehensive, but they must be taken in connec- ju. .ion with the object of the application which the sta uteall ws to be entertained by the court appealed fromand that is, - an application for a new trLl uponanypoint of law or question of fact."
^ ^

Both of the comnon law courts have considered thatthe statute does not admit of a now trial bein. grantedupon affidavits setting forth the discover/ ff newevidence since the trial, or on the ground that thi

testimony of certain witnesses. For the grounds ofthat opinion I refer to the judgment given in theCommon Pleas, which is appealed from in tl's case, andto the cases in the Queen's Bench of this province of
Beffina v.CW, (.) and Jle,ina v. O.entin!, (6) and tlLcase in the Common Pleas of The Queen v. BelLitl- my judgment, is in accordance with the opfn'i nexpressed by the Court of Queen's Bench in the a esI have mentioned.

("^ '' '^^^-f^^'^^^^^'m^^^-^^^^
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In criminal cases, as in civil, it rests with the judge

at the trial to determine questions of law, and with the

jury to determine questions of fact, though in some
cases it is thrown upon the jury to determine a mixed
question of law and fact.

The judgment that has been given upon any point of

law or question of fact, where it has resulted in the

conviction of the defendant, is made by the statute

subject to an appeal to either of the superior courts of

common law, by way of motion for a new trial, but not,

I think, on any ground, apart from what was done by

either the court or the jury at the trial ; such as the

alleged discovery of new evidence or a disappointment

in obtaining witnesses.

We all, I think, agree i^ the opinion that if we could

grant a new trial, upon grounds of such a nature as are

disclosed in this case, we should certainly not think that

a sufficient case of that kind is made out on the

affidavits which were before the Court of Common
Pleas ; and that in a civil case no court would be war-

ranted in disturbing the verdict upon such statements.*

Per Curiam.—Appeal dismissed.

« See also The Queen v. Mollroy, 1 U. C. C. P. N. S. 116.
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ABSCONDING DEBTOR.
(attachment against.)

See "Practice," 4.

ASSESSMENT.
See "Pleading."
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CHANCERY ACT.
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See " Mortgage," 2.
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506 DELIVERY OP GOODS.

CROWN PATENT.
See " Grant from the Crown.

CUMULATIVE LEGACIES.

See "Will."

CRIMINAL CASES.

See "New Trial."

CROWN LANDS.

(purchase of.)

Held, on appeal from the judgment of the Court below, that

the purchaser from the Government of a clergy reserve, upon
which he has paid an instalmei^t of his purchase money, and

obtained the usual receipt from the Crown Lands Depairtment,

has a right to obtain possession against any one in th'fe occupation
;

and that although the occupant may have subsequently obtained

the receipt of the Commissioner of Crown Lands ; the Crown,

under such circumstances, being bound by the contract made by
the department with the first purchaser. [^Blake, C, Eaten and

Sprafff/p, V.CC., dissenting.]

Doe Henderson v. Westover, 465.

DELIVERY OF GOODS.

A party agreed to sell and deliver " F. 0. B." 4000 barrels of

flour by a day named ; of this quantity 3000 had been delivered,

but the remaining 1000 were not in the possession of the party

contracting to be delivered until after the day appointed.

Some days afterwards tlie vendors sent to the broker who had

negotiated the sale Ihe order of another person for the required

quantity, which, after taking some days to correspond with their

vendees, the purchasers agreed to accept and paid the price agreed

upon to the broker, who remitted the money to the vendors,

and a vessel was without delay despatched by the purchasers to

receive the flour on board : before reaching the port where the

flour was to be shipped a fire had taken place in the ware-

house and destroyed the flour stored therein. In the absence

of any evidence shewing a setting apart of the 1000 barrels, or

any acceptance by the purchasers thereof, the Court, while ex-

pressing a clear opinion that under such circumstances the loss
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must fall upon the vendors, dismissed an appeal from the Court
below granting a new trial on the application of the vendors,
against whom a verdict had been rendered for the price of the
flour

; the Court below having ordered such new trial upon the
assumption that a certain fact material to the consideration of
tlie point in question was as stated, in which case the verdict
would have been wrong

; or that such fact was asserted on one
side and denied on the other, and the same had not been found one
way or the other by the jury : reserving for future consideration
the costs of the appeal, thus leaving the new trial to proceed on
the terms in which it was ordered.

Coleman v. McDermott, 445.

DEMURRER.
(for want of parties.)

See "Practice," 1.

DISTURBANCE.
The church of St. J., having been destroyed by fire, it was

agreed that pew-holdera who had purchased the right to their
pews, subject to a ground rent, should i)ay a certain sum, and be
reinstated aa nearly as circumstances would permit in their pews
in a new church, to be built on the site of that destroyed. After
the new church was built one of such pew-holders refused to pay
a sum of £25, agreed to be subscribed by him towards "re-building
the church, and for which he had given his promissory note

;

whereupon the churchwardens, acting in pursuance of a resolu-
tion of the vestry, removed the door from the pew claimed by
him, and the holder thereof instituted an action on the case
against the churchwardens for disturbance of hia easement. Ilefd,
alfirming the decision of the Court below, that he was not entitled
to recover. \_Maca%day, C.J., and Burnt, J., dissenting.J

Brunskill v. Harris, 322.

EJECTMENT.
(against second purchaser op crown lands.)

See " Crown Lands."

EQUITABLE ASSETS.
H. obtained from his debtor an assignment of his books of

account, notes, bills, and other evidences of debt, by way of
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securiiy against the consequences of his becoming a party to notes
for the accommodation of the debtor ; and also a conveyance of
real estate from the father of the debtor for the same purpose.
Having been compelled to pay a large sum of money by reason
of his being a party to such notes, H. recovered judgment against
the debtor, and sued out execution thereon, which was the first
placed in the hands of the Sheriff, against the debtor, and the
effects of the debtor were afterwards sold under this and other
executions subsequently pkced in the hands of the Sheriff, upon
which sale sufficient was realized to pay the execution of H., and
leave a balance in the hands of the Sheriff; and H.'s claim was
accordingly paid, and the books of account and other securi-
ties held by him were delivered up to the debtor, after notice
from J., a later judgment creditor, not to part with them, and
the father's land was re-conveyed to him. The execution creditor
who gave the notice, claimed in consequence, priority over inter-
mediate execution creditors, and also a right to compel H. to make
good the amount of his claim in consequence of having parted
with the securities. Upon appeal from the Court of Chancery,

Beld, 1st, affirming the decree of the Court below, that a
subsequent execution creditor h^d not any equity to compel
the first creditor to recover payment of his claim out of the
property held by him in security, so as to leave the goods of
the debtor to satisfy the subsequent executions ; nor had he any
right to call upon H. to assign the lands conveyed to him by the
debtor's father ; nor was H. personally liable to the subsequent
execution creditors.

Eeld, 2ndly, I'eversing the decision of the Court below, [Eslen,
and Spra^ge, V.CC, dissenting,] that the securities in the hands
of H. being, at that time, not seizable under common law process,
no right vested in H. to transfer them to him, nor was he bound
to make good to J. any loss sustained by him by reason of his
refusal to deliver the securities to J., but that such securities
being in the nature of equitable assets, they should be distributed
amongst all the creditors pan ^assu. And, per Sir J. B. Bobin-
son, Bart., CJ., that this was not a case to which the principle of
marshalling the aaaets applied, and that H. had a perfect right to
restore the securities to the debtor.

Topping V. Joseph, 292.

EQUITY OF REDEMPTION.
(sale ov under fi. fa.)

Held, by all the Court, that an equity of redemption of all

estate of inheritance cannot be sold by the Sheriff under com-
mon law process.

f-'impSuu V, oizijTH., s.

[But see Cons. Stat. U. C. ch. 90, sec. 11.]
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EVIDENCE,
One (if several defendants having deposed to a fact, which if

proved by proper testimony, would have tended to defeat the
suit as against him as well as against his co-defendants, qucere,
whether his evidence is admissible on behalf of his co-defendants 1

Sim2ison v. Smyth, 9.

See also " Maker and Indorser."

FIERI FACIAS.

(sale of equity op redemption ttndee.)

See " Equity of Redemption."

FREE ON BOARD.
The effect and meaning of the words " Free on Board" con-

sidered.

Coleman v. McDermott, 445.

GRANT FROM THE CROWN.
1. Where the Executive Government have examined into and

considered the ckims of opposing parties to lands leased from
the Crown, with a claim of pre-emption, and have ultimately
granted them to one of those parties, the Court of Chancery has
not any authority, where no fraud appears in obtaining the grant,
afterwards to declare the grantee of the Crown a.trustee of any
pOTtion of such lands for the opposing party, on the ground that
he had previously acquired an equitable interest therein. And
queere, if even there had been fraud, whether the Court, under
such circumstances, would have authority to interfere at the
instance of the party who had opposed the gi-ant.

Boulton V. Jeffrey, 111.

2. Tho Crown, by a patent in 1838, granted a parcel of land
as containing 70 acres, being the easterly half of lot No. 30 in
the 7th concession of the township of Albion ; tho metes and
bounds being given as commencing at the south-east angle of the
rear or east half of tho lot, (such point being known and undis-
puted, and the Crown at the time owning aU the land in that
concession beyond thaf lot,) then on a course north 45° 45' west
10 chains, more or less, to the allowance for road on the northern
boundary of the township, (vy hich was also well known and ascer-
tained,) then south 74°, west 35 chains 50 ^iks, more or lefw, to
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the allowance for road between lots 30 and 31 ; then south 39»
60

,
west one chain 50 links, more or less, to the centre of the

concesswn, &c.; and in the year 1850, another grant was roade
01 Jot JNo. 61, m the Ttli concession, as containing 3i acres
without any description by metes and bounds. In the original
survey of the township the aUowance for road between lote 30
and 31 had never been run through, or any posts planted on the
rear oi the lots, although posts had been planted at the front
angles, and by producing the line as it had been run between lota
JO and 31 in the Gth concession, tho distance of 35 chains and
60 links, as given by the patent, along the allowance for road on
the northerly side of th(3 township, would be materially lessened,
llie owner of lot 31, treating the person in possession of lot 30
as a trespasser, m respect of all the laud not included within sucli
limits, brought an action of trespass against hii».

Held, reversing the judgment of the Court below, that the
gi-antce, under the patent of 1838, in the absence of any post to
mark the allowance for road, was entitled to the full distance of
3j chains and 50 links, aa specified in the grant, without any
reference to the posts planted at the front angles of the lot
\Macaulai/, G.J., Esten and Spragge, V.OC, dissenting.]

bixon V. McLaughlin, 370.

3. On the 8th of January, 183G, a surveyor, in compliance
with instructions from the Government agent hud out a road or
street on the northern limits of the town of London, two chains
wide, a portion of which was then, and had for some time been,m the actual possession of the Episcopal Church, to which body
a patent subsequently, and on the 18th of January, 1836, was
issued, granting to them all that j>arcel or tract of land, "on
which the Episcopal church now stands, and containing four
acres and two-tenths of an acre or thereabouts," upon an indict-
ment for a nuisance in stopping up the highway.

Held, that this survey, although made after the grantees
had gone into possession, must prevail against such possession.
[Hagarty, J., dissenting.]

Mountjoy v. The Queen, 429.

HIGHWAY.
See " Grant from the Crown," 3.

INDIAN RIGHTS.

Sed " Rescission of Contract."
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INJUNCTION.
See " Mutual Insurance Company.
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INSURANCE COMPANY.
(electing to rebuild.)

See " Mutual Insurance Company."

JUDGMENT CREDITOR.
See " Equitable Assets."

LEGACIES.

, (cumulative.)

' See "Will."

MAKER AND INDORSER.
The effect of the 12 Victoria, chapter 70, commouly called
Ihe Evidence Act," was not to repeal the 5 William IV

chapter 1 : where, therefore, the maker and indorser of a pro-
missory note were sued together in one 'action, and each pleaded
a plea setting up want of consideration for making and indorsine
the note respectively

:

Held, that this did not preclude the one defendant calling and
examimng his co-defendant to prove the truth of such plea in
favour of the party so calling him.

Robertson v. Moffatt, 459.

METES AND BOUNDS,
See " Grant from the Crown," 2.

MORTGAGE.
1. Where a party held a mortgage upon lands, and the mort-

gagor having afterwards become indebted to tlio mortgagee in a
further sum of money, conveyed the lands to him in fee, .ind
Nomo days aftervvoiUct the yimtae gave the mortgagor a bond to
re-convey upon payment of the whole debt

:
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IMd, that the grantee was entitled to liold the premises as a
security for the wliole of liis debt, as against a mesne incumbrance
whicli had been created thereon between the time of his obtaining
the mortgage and tlio eouvcyanco to him in fee, but of which he
liad not been notified before tlie execution of the conveyance under
which he claimed. Ilchl, also, that registration is not notice in

!o r ''?V'il''^-~l^^''""*'"
^''- ^''l'- ^o'- 1' 1'- IC^

;
^"t see Stat.

13 & 14 Vic., eh. G3, sec. 4 ; Con. Stats. U. C. p. 894.]

Street v. The Commercial Bank, 246.

2. In November, 1834, the owner of land conveyed the same
in fee for the consideration of £159 12s. Gd-, with a ja-oviso that
if the grantor during his natural life, or his heirs, &c.', in one
year after his decease, should pay tliut sum and interest to the
grantee, his heirs, executoi-s, itc, the conveyance and every
thing therein contained should bo nail and void. In August,
1835, the grantor died without having ev* r paid any portion of
tlie principal or interest, and liis represontaaves had npver paid
any portion thereof. Some time between 1841 and 1845, the
grantee offered the heir-at-law of tlio grantor to re-convey on
payment of principal and interest , then due, (£225,) but which
offer he declined to accept, stating that the land was not worth
that sum, and subsequently went to reside in the United States,
where he died, having some time previously to his death conveyed
all his interest in the land to W. M., who died in 1849, without
ever having registered his conveyance, or made any claim to the
property, or seeking to redeem it. In 185G the heir of W. M.,
a minor, tiled a bill to redeem against the grantee, and his vendee
of the estate, and which tlie vendee had been in possession of
since the time of his purchase, and had cleared seventy acres, and
made other improvements to the value of about £600 or £700.
On appeal this Court, reversing the decree of the Court below^
refused the relief asked, and dismissed the plaintiff's bill with
costs.

Stanton v. McKinlay, 265.

MUTUAL INSURANCE COMPANY.
• According to one of the conditions in a policy of insurance

effected upon a dwelling house, the company in case of loss or
damage thereto, were to have the option of making good such
loss or damage either in money, according to the sum insured,
or by re-building, or by repairing the saiA;, according to circum-
stances. The house having been destroyed by lire, the company
instead of paying the amount insured, elected to re-build, which
they commenced doing without having obtiined from the insured
any plan of the house destroyed, and against his exiiress objec-
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tion to their proceeding
: m erecting tl.e new structure they alsomtentiormUy departed t,-om what was known to be a feature ofthe old buJdmg; thereupon the insured filed a bill to restrainthe company from proceeding to erect the building in the defec-

tive manner pointed out, and prayu.g that the company mightbo decreed specifically to perform the condition by erecting a
hoiif.e exactly^ or at least substantially, corresponding with that
destroyed The Vice-Chancellor decreed the ^reliefl prayed

irP !!*""'
*i' r"/""^ ^>VenM, and on arg.iment thereofthe Court reversed the decree so pronounced, and dismissed the

Dili
, but, under the circumstances, without costs.

The Home District Mutual Insurance Company
V. Thompson, 247.

NEW TRIAL.

(in criminal cases.)

Held, affirming the judgment of the Court of Common Pleas

^IZZ '^"
f*"*"*"

(^^- y^"- '^- «1) *^« Court is not eSpowered to grant a new trial in criminal cases on any ground

t^f.^rv,''^'!'''',?"''^ y '''^'' *'^« C^'^^t «r the jury at the^al; such as the alleged discovery of new evidence, or a disap-pointment m obtaining witnesses. ^

The Queen v. Gray, 501.

NON-RESIDENTS.

See "Pleading."

NOTICE.

feee "Mortgage," I.

PARTIES.

(demurrer for want of.)

See "Practice," 1.

65

PAYMENT
See "Specific Performance.'

VOL. I.
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PEW HOLDER.

See "Disturbance."

PLEADING.
A non-resident owner of lands in a municipality is not liable

to be proceeded against by action for the recovery of rates im-
posed in respect of such lands, unless it be averred and proved
that the owner had personally or in writing informed the assessor

A u
***"^'*. ^^^ property, and desired to be assessed therefor

;

and the omission of the declaration to aver such request is not
cured by the defendants suffering judgment to go by default.

Berlin v. Grange, 279.

See also " Practice," L

PRACTICE.
I. The plaintiflfe in the Court b«low having filed their bill to

redeem, setting forth in a schedule the names of certain parties
who had purchased portions of the mortgage premises, and charg-
ing (hem with notice of the defoct in the title, but none of whom
were made parties, nor was any reason assigned for not including
them as parties to the suit j one of the defendants put in a
general demurrer for want of parties, which upon argument be-
fore the Vice-Chancellor was overruled, on the ground that the
prayer of the bill was in the alternative, and to the relief prayed
by one of those alternatives the plaintiffs were entitled without
those parties being present. Held, on appeal, that if for any part
of the relief prayed other parties are necessary to be brought
before the Court, a demurrer to the whole bill will hold; hut, as
the defendant had subsequently to the order overruling the
demurrer put in his answer, held, that he was too late in making
an appeal from that order, and the appeal from the order over-
ruling the demurrer was dismissed without costs.

Simpson v. Smyth, 9.

2. A bill having been filed against trustees and executors, re-
siding at Montreal, in the Province of Lower Canada, for an
account of the estate of the testator, who, at the time of his death,
and for some years previously, had been domiciled there ; the
trustees, &c., although not obliged to do so, had appeared to, and
answered the bill, submitting to account, &c., in such manner as
the Court should direct. Afterwards, and before any evidence
had been taken, they diacovered tiiat there was a very important

\
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rtbrenco us to the responsibihty incurred by ll.era accordi„« U.
tl.e laws of Upper Canada, and what thoy would have incurred
according to the laws of Lower Canada, but which at the time ofhhng their answer they were not aware did exist ; they then movedthe Court, upon aihdavits setting forth these facts, to be allowed
to hie a supplemental answer, for the purpose of stating the factof foreign domic, e, and the law of Lower Canada, according towhich alone they had always acted.

^

im, that under the circumstances, they ought to be allowed
to fale a supplemental answer, for the purpo.so of placing these
facta ui>on the pleadings

; and held, also, that although the effect
ot such permmion might be to enable the parties to set unadefence of the want of jurisdiction in the Courts of this Province,
to interfere lu the subject matter of the suit, still that was not

permitted to fale the supplemental answer.

Torrance v. Crooks, 230.

^.W, per Cur.,(Esfen,y.C., dUsentlente,) that the practice
hitherto pursued in the Court of Chancer^ of confirming theMaster s report, when the account has been taken ex parte, andwithout notice to the defendant, is irregular; and that the Courtwas right in refusing to confirm the report, notwithstJinding that

-n sLttcrcy^T.f"
*'" "'" ^" ^"^^"^" """ "'«'^

Hawkins v. Jarvis, 24 G,

4. Held, affirming the judgment of the Court below, that a writ
of execution against the goods of an absconding debtor, issued
upon a judgment entered up prior to his absconding, was entitled
to priority over writs of attachment placed in the Sheriff's hands
before such execution

; notwithstanding the judgment, upon which
It had been sued out, was entered up upon a cognovit in a causem which no process had been served or executed before the suing
out of the writs of attachment. [Sir J. B. Bobinson, Bart.. C. J.!McLean, J., and Spragge, V.C, dissenting.]

Carroll v. Potter, 34L

See also " Delivery of Goods.

"

« Evidence."

PRINCIPAL AND AGENT.

See " Specific Performance," 1.



fiW RKS0I8SION OP CONTRACT.

PRINCIPAL AND HUKKTY.
See •'Equitable AssetH."

REDEMPTION.
(power of court to refuse.)

I. FerHolinson, C, J., and AfcLean, J._Tlio Court of Chan-
cery, under the nth section of the Chancery Act may under
certain circumstances, refuse redemption, notwithstundins twentyye^ have not elapsed since the mortgagor went out of possessioth

Fer Alacaulaf, and Smith, Ex CC.-That the Court has not.
under this oection, power to refuse redemption, where by the hiw
of England the party would bo entitled to redeem, but 1ms only a
discretion of imposing terms different from those that would be
imposed according to the strict rules in England.

Simpson v. Smyth, 9.

2. The Court of Chancery, under the 1 1th section of the Chan-
eery Act, may, under certain circumstances, refuse redemption
notwithstanding twenty years have not elapsed since the mort^
gagor went out of possession.

S. C. 172.

See also «' Mortgage," 2.

REGISTRATION.
See « Mortgage. ' I

.

RE-PURCHASE.
(SIALE WITH RIGHT OF.)

See " Mortgage," 2.

RESCISSION OP CONTRACT.
Where a party, complaining of fraud in the execution of a con-

tract, filed a bill to have it rescinded, and it appeared that after
discovenng what was alleged aa fraud on the part of the vendor,
the vendee had continued to deal with the property, the subiect
Of the contract

:

i f j, j

SeU, that on that account, if even the fraud had been clearly
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»hl L ' ?"'^'" *'"•" ""' """*'«' *« ttie relief prnyo.l andtimt the «aino n.I., nu,Ht prevnil in granting or refuHiLTl .fc-HOHwh...o th., title to tl.o lands in qucHtion is vested th"Crown, 4W where the luj.da Inivo been grunted.

Down V. We«t, 111.

SALE.

(WITH RIOIIT OF UE-PUKCIIASE.)

See " Mortgage," 'J,

SPECIFIC PERFORMANCE

ntr.'!;;?nl^"rV'''*'^"-*
*«««" hiHcstatefor^SOO ca,A; and the

ZlnTt i^""""'"rr^'''''''l''''^ ^"^« ^'•«'° th; vendee,

auent ann ied ; V
"""'''" ."«''"' "' ^"''^P^' ^'>''=h bills thJ

nSenff 1

\"''" "f '
^^ transmitting them to his corres-

™r'wh7nr ^'rV^lSelyindohtoAXudy^ho placed theproceeds, when honoured, to his credit.

thnf A
''^^«™!ng the decision of his Honour, the Vice-Chancellor

PuSse „. .n '•

'^ ? '"'*" ^" ""'^^^^d the amount of the

tho pre.^isT ^ '" '"
'
"" "^'^ ""' *^°""^ ^'^ ^^^''"^^ ^ ^««d of

Brown v. Smart, 148.

SUMMONS.
(exkcution in action not commenced bv.)

See " Practice," 4.

SUPPLEMENTAL ANSWER.
See "Practice," 2.

TAXES.

(action fob.)

See "Pleading."
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TIME OP THE ESSENCE OF THE CONTRACT.

In contracts for the sale and delivery of flour at a future day
and in like cases, time is strictly of the essence of the contract,

Coleman v. McDermott, ii5.

TRESPASS.

See " Grant from the Crown," 2.

WILL.

A testator, by his will, gave the residue of his real and personal

property to his daughter, the lands to be held by her in fee tail

;

and in a subsequent part of the will added, " I wish and desire that

my daughter shall make a competent provision for my niece, Mrs.

Baby, at Hamilton :
" by a codicijl, executed on the same day as

the will, after making certain alterations in his will, he added,

"And I do hereby devise to my niece, Mrs. Baby, of Hamilton,

the lot containing one-fifth of an acre fronting on School Street,

in the town of Kingston :

"

' •

Held, (first,) affirming the decision of his Honour, the Vice-

Chancellor, that the words "I wish and desire" were not pre-

catory merely, but directory, and formed a charge upon the re-

siduary estate; and, (secondly,) reversing the judgment of his

Honour, that the devise, in the codicil, of the town lot in

Kingston, was cumulative, and not substitutional.

Baby v. Miller, 218.

^
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