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PREFACE

In the preparation of this work, which has involved
a great deal of very exacting labour, a checking system
was adopted to eliminate mistakes as far as possible, but
it proved impossible in putting the work through the
press to re-check the citations in the proof, and doubt-
less a number of errors have crept in. I shall be very
glad to have these called to my attention so that they may
he corrected later. Arrangements are contemplated to
follow up in supplements judicial decisions and the
annual changes in the statutes, and these supplements
would afford opportunity to correct mistakes in the pres-
ent work. Owing to a printer’s error, which had gone too
far to be completely corrected, in the citation of English
cases the calendar year is, in many cases, not within
brackets as it should be. I do not think any difficulty
will arise from this.

The abbreviations used are the usual ones. The pres-
ent rules of the Supreme Court of Ontario are cited as
‘1913 Rules.” The former rules as *“ C. R.”” or ** Con.
Rule.”” The edition of Holmested and Langton, so fre-
quently cited, is the present current 3rd edition.

It is to be hoped that the short bibliographies pre-
fixed to certain chapters may be of assistance in bring-
ing other annotations of the chapters in question in touch
with the present work. The references to text books may
also help. I desire to express my obligations to the late
W. George Eakins, Librarian of Osgoode Hall, for assist-
ance at the inception of this work, and to Mr. Shirley
Denison, K.C., for permission to make use of notes,
hearing chiefly on the Real Property Statutes.

Toronto, April, 1913,

F. C. S~ipEs.
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ANNOTATIONS

Revised Statutes of Ontario

1914

CHAPTER 1.
Tae INTERPRETATION AOT.

Refer to Hardcastle on Statute Law; Maxwell on
the Interpretation of Statutes; see also Bicknell
and Kappele, Practical Statutes, p. 14.

6. See Morris v. Huron, 26 O. R. 689, 27 O. R. 341; Re
Lee, 14 O. W. R. 180.

8. As regards the character and construction of a Pri-
vate Act, and the effect of a recital therein, see City
of Quebec v. Quebec Central, 10 8. C. R. 563, at p.
580 et seq. Persons not named are not affected by
Private Acts: Re Goodhue, 19 Gr. 366. Construction
as affecting Public Acts: Bickford v. Chatham, 16 S.
C. R. 235, 14 A. R. 32, 10 O. R. 257. The Courts are
bound to take judicial notice of every Public Act of
the Provincial Legislature, though its operation may
be locally restricted: Darling v. Hiteheock, 25 U. C.
R. 463. See Kiely v. Kiely, 3 A. R. 438; Girdle-
stone v. O'Reilly, 21 U. C. R. 409. Aects conferring
powers on private persons or bodies are treated as
contracts between such persons and the publie, and
are construed strictly: St. Hyacinthe v. St. Hya-
cinthe, 25 8. C. R. 168. "Action for damages will not
usually lie for breach of duty imposed by Private
Act, where penalty or other remedy provided: John-
ston v. Consumers Gas, 1898, A. C. 447; Cowley v.
Newcastle, 1892, A. C. 345. Pleading, see Bailey v.
Birkenhead, 12 Beav. 443; Kiely v. Kiely, 25 Gr.

8.A—~1




CHAPTER 1,

463, 3 A. R. 438. Private Acts bind only the parties
See Armour on Titles, pp. 122,

mentioned therein:
123.

9. The preamble is undoubtedly part of the Act: Salkeld
v. Johnson, 1848, 2 Ex. 283. See Toronto v. Crook-
shank, 4 U. C. R. 309; Woodhill v. Sullivan, 14 C. P.
265; R. v. Washington, 46 U. C. R. 221. Where the
enacting portion is ambiguous, it may be explained
by reference to the recitals. ‘‘ Headings '’ referred
to to determine doubtful expressions: Hammer-
Smith v. Brand, L. R. 4 H. L. 171; Donly v. Holm-
wood, 4 A. R. 555; Toronto v. Virgo, 1896, A. C. 88;
R. v. Currie, 31 U. C. R. 582; R. v. McGregor, 4 O. L.
R. 198. Headings and side notes: T. H. and B. v.
Simpson Brick Co., 13 0. W. R. 215, 17 O. L. R. 632.
As to different divisions of a statute: see note to

R. 8. 0., 1914, ch. 2, sec. 2.

10. Collocation of certain sections in an Act, may suggest

that a liberal reading is to be given: Mattei v. Gillies,
11 0. W. R. 1083, 16 O. L. R. 558. Remedial inter-
pretation: Campbell v. C. P. R,, 18 O. L. R. 466.

11. Effect of statutes on the Crown: See Hardcastle,
Chapter VI. This section of the Interpretation Aect
is not limited or qualified by an exception such as
is mentioned in the Magdalen College Case, 11 Rep.
70b; ¢ that the King is impliedly bound by statutes
passed for the general good or to prevent
fraud, injury or wrong ’’: Reg v. Pouliot, 2 Ex. C. R.
49. Statute exempting certain articles from seizure,
not binding on Crown: R. v. Davidson, 21 U. C. R.
41. Improvements under mistake of title: Commis-
sioners, ete., v. Colt, 22 A. R. 1. The Crown cannot
be a claimant in interpleader: McGee v. Baines, 3
L. J. 15, nor proceed under statutes to attach debts:

R. v. Benson, 2 P. R. 350.

14. See Morris v. Huron, 26 0. R. 689, 27 O. R. 341, where
there was a right of action existing in the plaintiffs
at the time of the repeal of a statute, and the repeal
was held not to affect the right. See also Fowler v.
Vail, 4 A. R. 267; Winter v. Keown, 22 U. C. R.
341; Brock v. City of Toronto, 45 U. C. R. 53; Dig.
Ont. Case Law 6735. Similar provisions, see Int.




CHAPTER 1 3

Act (Imp.), (1889), sec. 38 (2). See Thom v. Me-
Quilty, 4 O. W. R. 322; Gordon v. Moose Mountain,
17 0. W. R. 661, 2 O. W. N. 333, 22 O. L. R. 373; R.
v. Cornwall St. Ry., 11 0. W. R. 222, 12 0. W. R.
942. Repeal of statute after action brought: Rut-
tan v, Burk, 7 O. L. R. 56. Rule of construction for
two Acts seemingly repugnant: see Way v. St.
Thomas, 12 O. L. R. 240, at p. 243. Effect of repeal
of statute on ‘‘ second offence ’: R. v. Teasdale, 1
O. W. N. 398, 15 0. W. R. 242, 20 O. L. R. 382.
Clause (¢) applied: Brockville, etc.,, Road Co. v
Leeds and Grenville, 5 O. W. N. 362; and see also
Re Lee, 14 O. W. R. 180. This provision does
not extend to By-laws, in regard to which the
effect of repealing a repealing clanse is to re-
vive the former by-law: R. v. La Forge, 12
0. L. R. 308. As to assignments of choses in action
prior to 31st December, 1897, see Judicature Act,
R. 8. 0. 1897, sec. 58 (5). H. & L. notes, p. 66.

Conveyancing and Law of Property, R. 8. 0.
1914, ch. 109, sec. 49,

15. Wentworth v. Saltfleet, 2 O. W. N. 339, 17 0. W. R.

697.

16. Revised statute not to be considered new law: See

H. & L. notes to Con. Rules 529 (p. 735) and 795.
Rules as to security in P. C. appeals under repealed
Act: see Stavert v. Campbell, 21 0. W. R. 172, 174,
370; 3 0. W. N. 591, 641, 716; 25 O. L. R. 515.

20. Where words have received a judicial interpretation,

23.

26. See R. v. Irwin, 11 0. W. R. 728.

and are repeated without alteration, in a subsequent
statute, the legislature must be taken to have used
them according to the meaning placed on them:
Crain v. Ottawa Col. Inst., 43 U. C. R. 498; Nicholls
v. Cummings, 1 8. C. R. 395. But in Dominion
Acts, where same terms differently construed in
different provinces: Davidson v. Ross, 24 Gr. 22,
and see Toronto Ry. v. Reg., 1896, A. C. 551. Re-

enactment: Nat. Trust v. Miller, 19 O. W. R. 38, 2
0. W. N. 933, 46 S. C. R. 45.

Administration of oath by Crown Timber Agent: R.

v. Johnston, 17 0. W. R. 78,2 0. W. N. 106.




4 CHAPTER 1.
27. This sub-section read with the Public School Act,
invests an Urban School Board with all necessary
powers of a corporation: Toronto School Board and

City of Toronto, 2 0. L. R. 727.

28.-—(d) The Court will not be punctilious in adhering
to the letter of the statute, where there is reasonable
accuracy and no prejudice: Fitzgerald v. Wilson, 8
0. R. 559. Variations according to reason and com-
mon sense may be made, so long as the material
matters are correctly given: Gemmill v. Garland, 12
0. R. 139. Question of the authority of schedules
discussed : Truax v. Dixon, 17 O. R. 366. The cove-
nants and provisions in the Short Forms Act were
not deprived of the meaning given them by the Act
because they were not numbered, as in the schedule
to it: Northey v. Trumenhiser, 30 U. C. R. 426, and
see Dig. Ont. Case Law, 6708-9. It may sometimes
happen that there is a contradiction between the
enactment and the form in the schedule. In such a
case ‘‘ it would be quite contrary to the recognized
principles upon which Courts of law construe Acts
of Parliament to restrain the operation of an enact-
ment by any reference to the words of a mere form

given for convenience sake in a schedule.”” Per
Lord Penzance: Dean v. Green, 1882, 8 P. D, 89. If
the enactment and the form cannot be made to cor-
respond, the latter must yield to the former: Re
Baines, 1 Cr. and Ph. 31. Form illustrative or
exemplary of what it should contain by way of in
formation: Re South Fredricksburgh, 10 O. W. R.
746. Defect in form of ballot: Giles v. Almonte, 21
0. L. R. 362,1 0. W. N. 698, 920, 16 O. W. R. 530;
Milne v. Thorold, 2 O. W. N. 1009, 19 O. W. R. 29,
20 0. W. R. 983,3 0. W. N. 536, 25 O. L. R. 420.

28.—(e) Exercise of power conferred *‘ from time to
time:”” Re Boyle and Toronto, 5 O. W. N. 97,

25 0. W. R. 67.

28.—(g) The fact of corporate action being embodied in
a by-law implies its revocability: Per Boyd, C., At
torney-General v. Toronto, 6 O. L. R., at p. 168.

28.—(h) When the last day falls on Sunday : see article,
48 C. L. J. 281. ““ Two clear days,”’ Division Courts




CHAPTER 1. 5

Act: Re Stoddard and Eastman, 12 0. W. R. 226.
Where last day under Statute of Limitations falls
on Sunday: see Gilmini v. Moriggici, 1913, 2 K.
B. 549.

28.—(i) Lord Selborne laid down as of general validity
part of this rule in Conolly v. Steer, 1881, 7 Q.
B. D. 570, 577. *‘ In construing a statute plural
is to be read as singular whenever the nature of
the subject-matter requires it.”’ The Division
Courts Act provided that the plaintiff, to prove
the amount ascertained by the signature of
the defendant within the meaning of the sec-
tion, could not give evidence ‘‘ beyond the mere
production of a document, and the proof of the
signature to it.”” ‘‘ Document ’’ was read ‘‘ docu-
ments:’’ Slater v. Laberee, 9 O. L. R. 545. *‘ In-
strument ’ was read instruments: Youlden v.
[London Guarantee, 28 O, L. R. 228, Where three
infants were concerned in the sale of lands,
and two of them consented, the sale was made, not-
withstanding the provision that a sale of the lands
of an infant over 14 shall not be made without his |,
consent: Re Harding, 13 P. R. 112. See Rule 71, H.
& L. notes, p. 231 (1913, Rule 724).

28.—(1) A suit was tried in a Division Court before a
deputy Judge, duly appointed, and the defendant
applied for a new trial, under which proceedings
were stayed. Four days after, the Judge died. The
deputy did nothing further. A new Judge was ap-
pointed three months after, and still three months
later ordered a new trial. He could do so under the
Division Courts Aect and this taken together. Re
Appleby, 27 U. C. R. 486.

29.—(i) ‘“ Herein,”” see Mec@Gill v. Peterborongh, 12 U.
C. R. 44.

29.—(1) Evidence at a trial not being concluded before
the close of the preceding Good Friday, the Judge,
counsel consenting and the jury desiring it, ad-
journed the Court to the following day, when he
delivered his charge, received a verdict and entered
judgment. It was held competent for him to do so.
The only day on which no judicial act can be done
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CHAPTER 1.

in this provinee is the Lord’s Day or Sunday ; other
statutory holidays are not dies non juridici in this
sense: Foster v. Toronto Railway, 31 O. R. 1. In
reckoning 21 days after the election return for the
presentation of a petition under the Controverted
Elections Act, Good Friday and Easter Monday were
excluded : Re West Toronto, 31 U. C. R. 409. Filing
chattel mortgages: see McLean v. Pinkerton, 7 A. R.
490. There is nothing to forbid holding a muni-
cipal council meeting on Good Friday, either in
the statute or at common law: Re Schumacher and
Chesley, 1 O. W. N. 1041. Holiday: see Re Stod
dard and Eastman, 12 O. W. R. 226; see Con.
Rule 343, H. & L. notes, p. 5561 (1913 Rule 172-4).

29.—(0) Lieutenant-Governor: see R. v. Spellman, 13 O.
L. R. 43.

29.—(s) ‘“ May '’ read as ‘‘ must.”” Naturally *‘ may ’
is permissive: Julius v. Bishop of Oxford, 5 App.
Cas. 214; Re Baker, Nichols v. Baker, 44 Ch. D.
262. Sometimes where a power is conferred by the
word ‘“ may ”’ a duty arises to exercise it: R. v.

Mitchell, 108 L. T. Rep. 76.

29.—(u) The word ‘“ month ’’ has now the meaning of
calendar and not lunar month, not only in England
(Int. Act, see. 34), but also in the U. S., whether in
Federal or State Acts. The old English Rule: Lacon
v. Hooper, 1795, 6 T. R. 226, was never followed.
Guaranty Co. v. Green Cove, 139 U. 8., at p. 145.
See Con. Rule 342, H. & L. notes, p. 550, Armour, R.
P., p. 140. Standard Time: see R. S. 0. 1914,
ch. 132. “ Month:”’ see also Con. Rules 1023,
1044. R. S. O. 1914, ch. 83, secs. 4, 22; also R
S. 0. 1914, ch. 159, sec. 34.

29.—(x) *“ Person belonging to such ship ’’ includes pas

sengers as well as master and ecrew: The Fusilier, 3
Mo. P. C. N. 8. 51. TIs not necessarily restricted to
persons over 21 years of age: O’Shannessy v.
Joachim, 1876, 1 App. Cas. 90. Without the aid of
such an enactment may not include a corporation:
Shoreditch v. Franklin, 1878, 3 C. P. D. 380; Phar
maceutical Soe. v. London, ete., 1880, 5 App. Cas.
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857, at p. 861. Does not include a firm or partner-
ship: Bickerton v. Dakin, 20 O. R. 192, 265. See
also Royal Canadian Bank v. G. T. R., 23 C. P. 225,
see Dig. Ont. Case Law, 6718. Query, is the Attor-
ney-General or the Department of Crown Lands a
““ person ’1: A. G. v. Hargrave, 11 O. L. R. 530, at
p. 333. Corporation as person ‘‘ rogues and vaga-
bonds.”” Whipping and imprisonment: Hawke
v. Hulton, 1909, 2 K. B. 93. Company a person
under Dentists’ Act: A. G. v. Smith Limited,
1909, 2 Ch. 524. See Con. Rule 159, H. & L. notes, p.
292 (1913, Rule 23).

29.—(2) See In re Huron, 7 O. L. R. 44.
29.—(aa) Rules of Court, see H. & L. notes, p. 199.

29.—(cc) The Interpretation Act here does not introduce
any new rule, but is declaratory only of that estab-
lished by judicial decision: Lincoln, A, R. 324. For
cases in which statutes are construed as imperative,
directory or permissive, see Dig. Ont. Case Law,
6710-6. The words ‘‘ It shall be lawful,”’ confer a
faculty or power, and they do not of themselves do
more. But there may be something in the nature of
the thing empowered to be done, which may couple
the power with a duty. Whether such is the case
under our system of law usually falls to the Court
to decide on an application for a mandamus: see
Lord Cairns’ remarks in Julius v, Bishop of Oxford,
1881, 5 App. Cas. 214. In certain Acts ‘‘ shall and
may '’ are put together. They seem to create a
judicial duty, but in certain cases may be held to
create a ministerial duty.

29.—(hh) Shorthand is ‘“ writing '’: R. v. Leach, 12 O.
W. R. 1016, 17 O. L. R. 643.

31. Operation of this provision, see Belleville Bridge Co.

v. Ameliasburg, 15 O. L. R. 174, at p. 179, 10 0. W.
R. 988.
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CHAPTER 2.

Tae SraTuTes Aor.

2. The short title is part of the Act, and may be cited as

proof of the intention of the legislature, so as ‘‘ to
make that short title a good general description of
all that was done by the Aet.”” Per Lord Selborne
in Middlesex Justices v. R., 1884, 9 App. Cas. 772.
The title of the Act may be considered to ascer
tain the general scope of the Act: MeKay v.
Davey, 28 O. L. R. 322. As to the various parts
of an Act of Parliament, and their effect on
one another: see Hardcastle on Construction of
Statutes, Chapter VI. See also O’Connor v.
Nova Scotia Tel. Co,, 22 8. C. R. 276; Green
v. Provincial Insurance, 4 A. R. 521. Headings on
different portions of a statute may be looked to to
determine the sense of a section ranged under them:
Hammersmith, ete., v. Brand, L. R. 4 H. L. 171. The
Consolidated Statutes may be treated as one great
Act, and the several chapters as being enactments
which are to be construed collectively and with ref-
erence to one another just as if they had been sec-
tions of one statute instead of being separate Acts:
per Lord Westhury, Boston v. Leliévre, I. R. 3 P.
C. 162. Dig. Ont. Case Law, 6745. The divisions of
a statute may be looked to as affording a key to its
construction: Lawrie v. Rathbun, 38 U. C. R. 255.
The headings may be referred to to assist the con-
struction of ambiguous provisions: Donly v. Holm-
wood, 4 A. R. 5550. See also Wood v. Hurl, 28 Gr.
146, and cases cited, also Peters v. Stoness, 13 P. R.
235. The numbers and sections are constituent parts
of an Aect: Washington v. G. T. R,, 28 S. C. R. 184.
See further as to headings and preamble, notes to
R. 8. 0., 1914, ch. 1, seec. 9, and, as to consolidation,
Ib., see. 16.

4. See remarks of Lord Ellenborough in Nares v. Rowles
(1810), 14 East 510.
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5. An Act of Parliament takes effect in law from the
earliest moment of the day on which it is passed:
Cole v. Porteous, 19 A. R, 111; see also Converse v.
Michie, 16 C. P. 167. The fraction of a day is never
taken into consideration in determining the oper-
tion of a statute: Mitchell v.-Dobson, 3 L. J. 185;
Melntyre v. East Williams Mutual, 18 O. R. 79. The
Act comes into operation immediately on the expiry
of the day previous to giving the royal assent or
to the datea specific in the Act. The definition ap-
plies also to Orders in Council, orders, warrants,
schemes, letters patent, rules, regulations, and by-
laws made under statutory powers. Hardcastle, 177.

CHAPTER 3.
Tue Terrrroriarn Division Act.

2. (51) The word *‘ Timmins ' is struck out of para-
graph 51 and inserted in paragraph 52: 4 Geo. V.
ch. 2, Schedule (1) (1).

6. Boundaries of Townships lying on certain lakes and
rivers: Effect of this provision in view of interna-
tional law and the administration of the Liquor
License Act: see R. v. Meikleham, 11 O. L. R. 366,
notes to Liquor License Act, R. S. 0. 1914, ch. 215,
sec. 11.

11. New Townships: Municipal Act, R. S. 0. 1914, ch.
192, sec. 26.

CHAPTER 4.

Tae Havmsurron Acrt.

CHAPTER 5.

Tue RepresextaTion Acr.
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(HAPTER 6.
:;\ Tue Oxtario Vorers’' Lists Acr.
.. R. 427, and see notes to sec. 24. All words after

“ alection "’ in the second line of the clause are
struck out: 4 Geo. V. ch. 2, Schedule (2).

1
1

!i" 2. (1b) ** Serutiny ”’: see Re Ellis and Renfrew, 23 O.
i

6. (1) *“ Appearing to be voters ’’: See Elections Act,
v R. 8. 0. 1914, ch. 8, sec. 12; Re Huron, 7 O. L. R. 44;
‘iu Duty of Clerk: Re MeGrath and Durham, 12 0. W.
i R. 149, 17 O. L. R. 514.

6. (7) Conditions of residence of rural M. F. Voter:
i ir see R. S. 0. 1914, ch. 8, sec. 16, ch. 195, secs. 22, 26.
: Urban M. F. Voters: see R. S. 0. 1914, ch. 7, sec. 17,
! ! ch. 8, sec. 17; see Re Adolphustown, 12 0. W. R. 827,

i i 17 0. L. R. 312. Residential qualification: Re Norfolk
" i3 Voters’ Lists, 10 0. W. R. 743, 15 O. L. R. 108; (Cases
1 Al collected). ““ M. F. and ’’: Re Carleton Place, 3 O.
§y A L. R. 223.
J SN
1% {ite 6. (16) Application: Re Dale and Blanchard, 1 0. W. N.
{5 ,‘, 799,16 0. W. R. 86, 349, 21 O. L. R. 497.

|
(e . The list of voters was prepared and certified by the
|4kt clerk ready for transmission on a certain day, but
Jigie he died before that day came and they were trans-
i mitted by his successor without alteration. The list
was regular and sufficient to give jurisdiction to the
Judge to revise it : Re Goderich, 6 P, R. 213.

13. The date mentioned by the clerk in the advertise-
ment as that on which the voters’ lists have been
posted up in his office is the date from which the time
for taking proceedings limited by section 17 runs,
even though the clerk has in fact posted up the lists
some days before the date named: In re Huron, 7
0.L. R. 4.

. The duty of the Judge only extends to correct and
vary the list in respect of the qualification of those
who are before him on revision: Lincoln, 2 A. R. 316.
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(1) Revision of list: No person is entitled to be entered
as an appellant except a person who is entered or
entitled to be entered on the list as a voter: Re South
Fredricksburg, 10 0. W. R. 746, 15 O. L. R. 308.

If the assessor has placed the name of a person on the
roll as rural M. F. Voter under R. S. 0. 1914,
ch. 195, the duty of the clerk of the municipaliaty is
to place the name of such person on the voters’ list,
and the conditions of that Act as to residence and
domicile are those to be regarded by the Judge when
revising the list: Re Adolphustown, 12 O. W. R.
827, 17 O. L. R. 312.

See as to Judges’ powers : Re Mitchell and Campbell-
ford, 11 0. W. R. 941, 16 O. L. R. 578.

A person resident in and entitled to be placed on the
manhood suffrage register for a town forming part
of an electoral district is entitled to require the revi-
sion of the voters’ lists for another municipality
forming part of the same electoral district, and is
also entitled to require the subsequent revision of
such lists as required by section 23: Re Huron, 7 O.
L. R. 44, The Judge has the right to examine and
decide whether the complainant is a voter or en-
titled to be a voter, though his name appears on the

voters’ list. His decision cannot be reviewed: Re
Parsons, 36 U. C. R. 88.

. Right to be entered on list: Re St. Thomas, 2 E. C.

154; Lincoln, 2 A. R. 316. ‘‘ Any voter whose name
is entered, ete.,’” is the equivalent of ‘‘ appellant or
complainant ’’ in sec. 33: Re West York Voters’ List,
11 0. W. R. 248,15 0. L. R. 303.

. The clerk’s certificate was false and intended to de-
ceive the Judge and the clerk has designedly with-
held the lists: yet as soon as the list was posted,
time for making complaints began to run, and if no
complaint was made within the statutory time the
Judge was bound to certify. The omission to trans-
mit copies, whether negligent or wilful, could not
authorize an extension of time and the Judge’s certi-
ficate was final: In re Johnson, 9 P. R. 425. The
applicant did not discover the omission of his name
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until after the 30 days: his application for a manda-
mus was refused: In re Browning, 43 U. C. R. 13.
Where a notice of complaint with a list of voters was
received by the clerk through the mail by registered
letter in due time, the Act was held complied with:
Re Madoe, 2 E. C. 165. A complaint with list at-
tached was handed to the clerk. When the list was
produced in Court by the clerk the complaint was
missing. Parol evidence was admissible as to the
form and effect of the notice and of its loss, and if
satisfactory the complaint could be dealt with: Re
Marmora, 2 E. C. 162, The notice of complaint re-
quired must be signed by the voter. The name at
the beginning is not sufficient signature. It seems
the question of validity can be raised before the
Judge after it has been received and entered by the
clerk: In re Simpson, 9 P. R. 358; see also Re St.
Thomas, 13 O. R. 3. The notice of complaint con-
sisted of 15 sheets each in itself in the schedule form,
only the notice of complaint on the last sheet being
filled out and signed by the complainant. Evidence
was received that the originals were attached
together. The notice referred to the subjoined lists.
Held that the lists were part of the complaint and
sufficient: Re Carleton Place, 3 0. L. R. 223. Date
from which time runs: see Re Huron, 7 O. L. R. 44,
note to see. 13. The words ‘¢ give to the clerk or
leave for him,”’ etec., mean that where the notice is
not given to the clerk, personally, it is to be left for
him at his residence or place of business in such a
place and under such circumstances as to raise a
reasonable presumption that it reached his hands
within the time allowed by the statute: Re Hunger-
ford, 5 O. L. R. 63. Procedure: Form 5 considered
and application of forms generally: Re South Fred-
rickshurg, 10 O. W, R. 746, 15 O. L. R. 308. Where
two names wrongly added without the notice re-
quired by section: Re Ryan and Alliston, 22 O. L. R.
200. Omission of notice does not per se vitiate the
list: Re Ryan and Alliston, 22 O. L. R. 200.

Omission to comply with requirements of this sub-
section where list certified : Re Ryan and Alliston, 16
0. W. R. 794,21 0. L. R. 582, 1 0. W. N. 1116, 17
0. W. R. 222, 2 0. W. N. 161, 841, 18 O. W. R. 731,
22 0. L. R. 200.
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21. The proper list of voters to be used is the one certi-
fied and delivered or transmiited as provided by this
section, even though there be a later list validly
certified, but not delivered or transmitted to the
clerk of the peace: R. ex rel. Black v. Campbell, 18
0. L. R. 269, 13 0. W. R. 553. The time for deliver-
ing or transmitting the list to the clerk of the peace
is, semble, before the time at which nomination takes
place: R. ex rel. Black v. Campbell, 18 O. L. R. 269,
13 0. W. R. 553. Quaere, whether a list certified on
Sunday can be valid : R. ex rel. Black v. Campbell, 18
0. L. R. 269,13 0. W. R. 553.

. Person entitled to require revision: see Re Huron, 7
0O L. R. 44, note to sec. 14,

. Finality of list: see Re Dale and Blanchard, 1 O. W.
N. 729, 21 O. L. R. 497, 16 O. W. R. 86, 349, 23
0. L. R. 69; Re Schumacher and Chesley, 1 O.
W. N. 1041, 21 O. L. R. 522, 16 O. W. R. 641; Re
Ryan and Alliston, 16 O. W. R. 794, 21 O. L. R.
582,18 0. W. R. 731, 22 O. L. R. 200; Stowe v. Joliffe,
L. R.9 C. P. 734 at p. 750; Re Ellis and Renfrew, 15
0. W. R. 880,16 0. W. R. 952, 18 0. W. R. 703, 1 O.
W.N.710,2 O. W. N. 27, 837, 21 O. L. R. 74, 23 O.
L. R. 427; Re Aurora Secrutiny, 4 0. W. N. 1069,
28 O. L. R. 475; Re Port Arthur, 14 O. L. R.

345; Re Saltfleet, 16 O. L. R. 293; R. ex rel.

McKenzie v. Martin, 28 O, R. 523; Re Armour

and Onondaga, 14 O. L. R. 606; Re Cleary

and Nepean, 14 O. L. R. 392 (not followed);

Re Mitchell and Campbellford, 16 O. L. R. 578, 11

0. W. R. 941; Re McGrath and Durham, 12 O. W.

R. 1091; Re West Lorne Serutiny, 23 O. L. R. 598,

26 0. L. R. 267, 277, 26 O. L. R. 339, 47 S. C. R.

451; Re Sturmer and Beaverton, 24 O. L. R. 65;

Re Fitzmartin and Newburgh, 24 O. L. R. 102

Finality of voters’ lists: see R. S. 0. 1914, ch. 7,

sec. 33, ch. 8 sees. 19, 20, 21, 95.

are upon a scrutiny conclusive evidence that all per-
sons named therein and no others are qualified to vote
except as mentioned, and therefore no evidence can
be given touching alienage or minority of any voters
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named therein, or as to whether the name of a mar-
ried woman is properly on the list or not: Re Salt-
fleet, 11 O. W. R. 545, 16 O. L. R. 293, Prohibition
of enquiry as to persons appearing on list except
becoming by change of residence disentitled to vote:
Re Orangeville, 15 0. W. R. 565, 20 O. L. R. 476, 1
0. W. R. 536. The certificate of the County Judge
as to the correctness of the voters’ list should not
be gone behind, or the steps investigated by which
he arrived at his conclusions: Re North Gower,
24 0. W. R. 489, 25 0. W. R. 224, 4 0. W. N, 1177,
5 0. W. N. 249; and see Re Ryan and Alliston,
18 0. W. R. 131, 21 O. L. R. 583, 22 O. L. R. 200.
Change of status or loss of qualification between the
final revision of the voters’ list and the election: Re
Armour and Onondaga, 14 O. L. R. 606, 9 O. W. R.
833; Re MeGrath and Durham, 17 0. L. R
514; see also S. Wentworth, 11 E. C. 531. History
of ‘“Serutiny ’ under the Election Acts and
under the Municipal Aect, with explanation of
the present position: see Re MeGrath and Dur-
ham, 17 O. L. R. 514. The word serutiny covers
not only such an investigation as on the authority of
Re Saltfleet, 16 O. L. R. 293, 11 O. W. R. 356, the
County Judge may conduet, but also the enquiry in
the nature of a serutiny which the Courts have
always deemed it within their jurisdiction to enter-
tain upon motions to quash by-laws: Re MeGrath
and Durham, 17 O. L. R. 514: see also Re Mitchell
and Campbellford, 16 O. L. R. 578, 11 0. W. R. 941;
Re Port Arthur, 14 O. L. R. 345, 9 O. W. R. 347.
Serutiny—meaning of, and what it includes: See Re
Saltfleet, 11 O. W. R. 545, 16 O. L. R. 293. A mo
tion to quash a local option by-law is a ‘‘ serutiny *’:
2e Mitchell and Campbellford, 16 O. L. R. 578, 11
0. W. R. 941. Finality of list on serutiny and on
motion to quash local option by-law: Re Mitchell
and Campbellford, 11 O. W. R. 941, 16 O. L. R. 578;
Re MeGrath and Durham, 12 O. W. R. 149, 1091, 17
0. L. R. 514, A -County Court Judge holding a
scrutiny under the Municipal Aet, may go behind
the list to enquire if a tenant whose name is on
the list has the residential qualification entitling
him to vote. He may not enquire whether rejected
ballots were cast for or against the by-law: Re
West Lorne Serutiny, 23 O. L. R. 598, 25 O. L. R.
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267, 26 O. L. R. 339, 47 S. C. R. 451. A scrutiny
under the Municipal Act includes jurisdiction to in-
vestigate the voter’s qualificataion, so long as it
does not conflict with the finality of the lists certi-
fied under this Act. The Judge has jurisdiction
also to investigate as to whether or not, in a given
case, the right to vote finally and absolutely certi-
fied by the list was subsequently so exercised as
to constitute the ballot deposited a legal vote: Re
Aurora Scrutiny, 28 O. L. R. 475. The West
Lorne Case has became unimportant as regards
local option contests, since the enactment of the
provision which now appears as R. 8. 0. 1914, ch.
215, see. 137 (2): Re Aurora Serutiny, 28 O. L.
R. 475; see R. S. 0. 1914, ch. 8, sec. 19 (notes),
also sec. 130, et seq. (recount); R. S. O. 1914, ch.
192, sec. 279 (scrutiny under Municipal Act).

. If it were necessary in order to make the notice of
complaint (sec. 17) a good one, to amend it in some
material point, there is no jurisdiction to do so: Re
Carleton Place, 7 O. L. R. 223. It is not essential
that the form given in the schedule for objections to
names wrongfully inserted should be followed with
exactness. The nature of objections are to be stated
with reasonable clearness: Re North Hastings, 6 O.
L. R. 631.

. ‘“ Appellant or complainant.”” Substitution of quali-
fied appellant: Re West York Voters’ List, 11 O. W.
R. 248, 15 O. L. R. 303. Difference in wording be-
tween this and former section: see Re West York
Voters’ List, 7b.

. Character of questions to be submitted, ‘‘ general
questions '’: Re Norfolk Voters’ Lists, 10 0. W. R.
743,15 0. L. R. 108. Stated case: Re Adolphustown,
120. W. R. 827,17 0. L. R. 312. See Judicature Act,
R. 8. 0. 1914, ch. 56, sec. 26 (2a).

Form 1: see Re Fitzmartin and Newbourg, 2 0. W.
N. 1114, 1177.
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CHAPTER 7.
Tae Manuoop SUFFRAGE REGISTRATION ACT.

2. The letters ““ M. F.”” in voters’ lists can properly be
read as ‘* Manhood Franchise ’’: Re Carleton Place,
3 0. L. R. 223. As to residential qualification of M.
F. voters: R. S. 0. 1914, ch. 6, see. 6; ch. 7, sec. 17; ch.
8, secs. 16, 17; ch. 195, secs. 22, 26; Re Adolphus-
town, 12 0. W. R. 827, 17 O. L. R. 312.

33. Finality of voters’ lists: See R. 8. 0. 1914, ch. 6, secs.
24, 68; ch. 8, sees. 19, 20, 21, 95; and notes to these
sections, esp. R. 8. 0. 1914, ch. 6, sec. 24,

CHAPTER 8.
Tuae Oxtario ELecrion Aot

Refer to: Hodgins, Reports of Election Cases:
Hodgins’ Franchises; Ermatinger, Franchise and
Election Laws; Holmested, Dominion Election
Rules; McPherson, Elections in Canada.

4. Irregularities not affecting the result: Re Port Arthur,
12 0. L. R. 453 (see same case, 12 O, L. R. 508, 13 O.
L. R. 17, 14 O. L. R. 345); ‘Welland, 1 E. C. 383
Irregularities at nomination and polling; East Sim
coe, 1 E. C.291; Monk, H. E. C. 154. Also: East Mid
dlesex, 1 E. C. 250; Prescott, 1 E. C. 88; Lincoln, H. E.
(. 489; West Hastings, H. E. C. 539. Where R. 0. did
not take oath of office: R. v. Forget, 1 L. N. 542
See further as to trifling and unimportant irregu
larities, notes to see. 180.

. Although the respondent did not become a *‘ candi
date ’’ until a later date, yet if any corrupt acts were
done by him before that date they would affect the
election, for the Act applies to everything done
before an election by one who is subsequently elected:
Re East Middlesex, 5 0. L. R. 644,
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15.

. The conditions of residence of the rural M. F'. voter

CHAPTER 8. 17

11. A member of the Ontario Legislature is not disquali-
fied by reason of filling the office of postmaster, with
no permanent salary, for a place which is not a city
or town: see R. 8. O. 1914, ch. 11, see. 12 (j) ; South
Norfolk, 31 C. L. J. 68. Contract for carrying mails
does not disqualify: Centre Simeoe, 31 C. L. J. A8,
Contract with His Majesty: Prince, 14 8. C. R. 265
Where respondent notoriously disqualified, Court
will not necessarily award seat to petitioner: West
York, H. E. C. 156. See S. Renfrew, 1 E. C. 359;
note to sec. 58. A returning officer who has attempted
zo resign, but has not done so effectively, is ineligible
as a candidate: Le Boutillier v. Harper, 1 Q. L. R.
4; see R. 8. 0. 1914, ch. 11, sec. 12, notes.

Finality of voters’ lists on scrutiny : see Voters’ Lists
Act, R. 8. 0. 1914, ch. 6, sec. 24. Sub-postmaster in
charge of a post office, not the principal post office in
a city or town: Lancaster v. Shaw, 10 O. L. R. 604,
Rev. 12 0. L. R. 66. Deputy Registrar of Deeds: Re
Huron, 7 O. L. R. 45. Crown Lands Agent: Re Port
Arthur, 12 O. L. R. 453; Shrigley v. Taylor, 4 O.
R. 396, 6 O. R. 108. Official in course of appoint-
ment : Shrigley v. Taylor, 4 O. R. 396, 6 O. R. 108.

Deputy Returning Officers are entitled to vote if
qualified otherwise, if their names appear on the
voters’ list. They may vote at the place where they
act, though it be not their proper polling division:
Re Saltfleet, 11 0. W. R. 545, 16 O. L. R. 293; Re
Joyce and Pittsburg, 16 O. L. R. 380; and see also
Re Armour and Onondaga, 14 O. L. R. 606, 610, 9 O.
W. R. 833 (not followed). Abortive resignation of
R. O.: see Boutillier v. Harper, 1 Q. L. R. 4.

Disqualification of voter: Beauharnois, 4 Que. P. R.
23.

are to be looked for in this section, and in R. S. 0.
1914, ch. 195, secs. 22, 26, and see also R. 8. 0. 1914,
ch. 6, see. 6. The urban M. F. voter is dealt with by
R. 8. 0. 1914, ch. 7; and by R. 8. 0. 1914, ch. 8, sec.
17. See Re Adolphustown, 12 O. W, R. 827, 17 O. L.
R, 312. ‘‘ Resided.”” Where the absence is tem-
poraxg the qualification is not affected: Re Seymour,
2 E. C. 69.

8.A.—2
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19. ** Resided continuously '’ does not mean de die in

36.

diem; where the absence is temporary the qualifica-
tion is not affected: Re Seymour, 2 E. C. 69. Non
residence disqualification where name is on list: Re
West Lorne Serutiny, 23 O. L. R. 598, 25 O. L. R. 267,
26 0. L. R. 339, 47 8. C. R. 451. No enquiry can be
made as to voters being under the age of 21 years.
The voters’ lists are final on the point: S. Perth, 2
E. C. 144; N, Victoria (Dom.), H. E. C, 584. As to
raising the question of alien and infant voters on a
scrutiny : see Re Port Arthur, 13 O. L. R. 17, and
remarks of Meredith, J.A., on finality of voters’
lists at pages 28 ef seq., and at 14 O. L. R. 345.
Finality of voters’ lists: see R. 8. 0. 1914, ch. 6,
secs. 24, 68, R. S. 0. 1914, ch. 7, sec. 33, R. 8..0.
1914, ch. 8, sees. 19, 20, 21, 95. And see for cases on
finality, note to R. 8. O. 1914, ch. 6, sec. 24.

Where R. O. did not take oath of office, election not
avoided: R. v. Forget, 1 L. N. 542.

. Question whether this provision is regulative or im

perative. Where a Returning Officer was accident-
ally detained until 2 p.m.: see East Simcoe, 1 E. C.
291.

. Election Clerk: Le Boutillier v. Harper, 1 Q. L. R. 4

. A Returning Officer’s duties are both ministerial and

judicial. He may refuse the nomination of a candi-
date who is undoubtedly not qualified: see as to R.
0.’s duties and functions: South Renfrew, H. E. C.,
705; see also Nipissing, 37 C. L. J. 355. At the
nomination a protest was handed to the Returning
Officer signed by the defeated candidate and three
electors, alleging that the respondent was disquali
fied and claiming the seat. Notice was also posted
in some polls. On the evidence the trial Judges
refused to award the seat to the defeated candidate,
and the Court in appeal would not interfere: S.
Renfrew, 1 E. C. 359. A meeting of electors for
nomination of candidates is a ‘‘ meeting assembled
for the purpose of promoting the election: North
Middlesex, H. E. C. 376. Technical objections to
form of nomination papers not to defeat manifest
purpose of statute: Re Two Mountains, 47 8. C. R.
185.
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70.—(2) Name of candidate printed in wrong division:
Re South Perth, 2 E. C. 47.

70.—(6) The official number printed on the back of the
counterfoil as required by sub-secs. (2) and (6), is
not a mark by which the voter can be identified within
the meaning of sec. 114 (¢), and, where the D. R. O.
omitted to detach the counterfoil, the ballots were
properly counted: Re Stormont, 17 O. L. R. 171.

74. ‘‘ Proper voters’ list '’: see East Durham, 1 E. C.
489; Brockville, H. E. C. 129; Port Arthur, 12 O.
L. R. 453 at 460, 13 O. L. R. 17, 14 O. L. R. 345. See
notes to sec. 19, ante, and sections there referred to.
Where irregular voters’ list used in part of electoral

division: see Re Monk, H. E. C. 154; Re Prince
Edward, H. E. C. 160,

80. List defective in not being true copy: see East Dur-
ham, 1 E. C. 489.

89.—(1) Traunsfer certificate: on what evidence granted:

see Re Port Arthur, 8 O. W. R,, p. 46, at p. 51: see
S. 0. 8 0. W. R. 419, 606, 12 O. L. R. 453, 508, 13 O.
L.R.17,9 0. W. R. 347, 14 O. L. R. 345. An elector
engaged by the D. R. O. to drive voters to the poll
is not an *‘ agent '’ who is entitled to a transfer
certificate: Re Port Arthur, 12 O. L. R. 453.

The votes of persons voting at a polling place other
than that at which they were entitled to vote, with-
out a transfer certificate, were improperly received.
No one can vote unless his name appears on the list
in the poll book, unless under a transfer certificate
or by tendered ballot: Re Port Arthur, 12 O. L. R.
453, 13 0. L. R. 17, 14 O. L. R. 345, and see same
case as to votes of persons voting on certificates
issued in blank and afterwards filled in, and on certi-
ficates issued without personal or written request,
certificates sent by telegraph and votes of persons
voting on certificates from polling sub-divisions
where their names did not in fact appear.

89.—(2) The defendant voted without taking the oath
required to be taken by agents voting under certifi-
cate; but as the defendant was not asked to take the
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oath, the D. R. O. not being aware that it was neces-
sary and the plaintiff himself was present and did
not object, the penalty was reduced to $40 under R. 8.
0. 108: Smith v, Carey, 5 O. L. R. 203: Carey v.
Smith, 5 O. L. R. 209.

95. Who entitled to vote: Re St. Thomas, 2 E. C. 154.

_ A voter properly assessed was accidentally omitted

| i from the list in No. 1 Division where his property

I t lay, and entered in No. 2 Division. He voted without

i question in Division No. 1, though not on the list,

and his vote was held good: Brockville, H. E. C. 129,

g The name of a voter being on the poll book is prima

| facie evidence of his right to vote: Re Stormont, H.

E. C. 21. A voter duly qualified in other respects

I was entered as tenant instead of owner. Held not

‘ ! disfranchised: Stormont, H. E. C. 21. Reside: see

| Re Seymour, 2 E. C. 69. As to residence: see sec. 19
{ notes, and notes to R. S. 0. 1914, ch. 6, sec. 24,

98. A ballot properly marked but initialled, not by the

| D. R. O., but by the poll clerk, was held good: West

i B Huron, 2 E. C. 58. A D. R. O. put as his initials
! ! “ H. &.” instead of his full initials *“ H. C. G.,”’ and
14 another nsed ‘“ MeN.”” instead of “ W. D. MeN.”

i The ballots were properly initialled. The initialling
I ok is for identification only, and when there is no sug-
gestion that the number of ballots cast is incorrect
the ballots should not be rejected even if not in-
itialled at all : Re Muskoka, 4 O. L. R. 253. Two bal-
lots consecutive in number were supposed to have
been handed a voter, sticking together as one, with
the D. R. O.’s initials on the lower one, and the voter
was supposed to have marked the upper one not
initialled. The ballot marked but not initialled was
rejected: West Huron, 9 O. L. R. 602, The candi ‘
date’s number is not an essential part of the ballot ‘
paper; where the Returning Officer in detaching the ‘
ballot did so as to leave the candidates’ numbers on
the counterfoil, the ballots were not rejected : Prince
Edward, 4 0. L. R. 255. Where the D. R. O. errone-
ously placed the number of the polling sub-division
opposite the voter’s name in the poll book, and an-
other inserted no number on the counterfoil, the bal-
lots were held good: Re Stormont, 12 O. W, R. 518,
D. R. O.’s initials and number: see East Hastings
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(Dom.), H. E. C. 764; Re Russell (2) (Ont.), H. E. C.
519; South Perth, 2 E. C. 47; Re North Grey, 4 O. L.
R. 286; West Huron, 9 O. L. R. 602; Bothwell, 8 S. C.
R. 676; Wentworth, 36 S. C. R. 497; Soulanges, 10
S. C. 6562; North Victoria, H. E. C. 671; Queens
(P.E. L), 7 8. C. R. 247; Muskoka and Parry Sound,
18 C. L. J. 304. Penalty, see sec. 199, notes.

100. The D. R. O. in polling votes of illiterates asked each
of them if he was unable to ‘‘ read or write,”’ re-
quested him to put his mark to the declaration of
illiteracy and then openly marked the ballot as in-
structed by the voter in the presence of both candi-
dates, their agent and the poll elerk, all of whom
had taken the declaration of secrecy. Held that
there was substantially no violation of the Act: see
remarks of Osler, J.A., and Spragge, C.J.0., Pres-
cott, 1 E. C. 88. A voter who could neither read nor
write came into a booth and in the presence of the
D. R. O. asked for one not present to instruet him
how to mark his ballot. The D. R. O. gave the voter
a ballot paper, who stated he wished to vote for re-
spondent. Respondent’s agent then marked the
ballot for the voter and handed it to the D. R. O.; no
declaration was made. Held, no one but D. R. O.
entitled to mark the ballot and that the D. R. O. had
violated his obligation to maintain secrecy: Halton,
H. E. C. 283. Irregular marking of illiterates’ bal-
lots: see Hickson v. Abbott, 256 L. C. J. 289; see
Municipal Aect, R. S. 0. 1914, ch. 192, sec. 109, notes.

102, If a ballot is so marked that no one looking at it can
have any doubt for which candidate the vote was
intended, and if there has been a compliance with
the Act according to a fair and reasonable construc-
tion of it, the vote should be allowed: West Elgin
(No. 1), 2 E. C. 38. A ballot paper is properly
marked if the voter has so placed his mark as to
make it clear for which particular candidate he in-
tended to vote, although the mark as placed is out-
side the ruled space printed on the paper for its
reception. Re Pontardawe Election, 1907, 2 K. B.
313. Misplaced marking: West Elgin, 2 E. C. 38;
South Perth, 2 E. C. 47; North Vietoria, H. E. C. 671;
Monk, H. E. C. 725; South Wentworth, H. E. C. 531;
Re Muskoka, 4 O. L. R. 253; Re Lennox, 4 O. L. R.
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378: Re West Huron, 9 O. L. R. 602; Queens (P.E.L), 1
7 S. C. R. 247; Haldimand, 15 S. C. R. 495; Queens |
(P.E.L), 7 S. C. R. 247. Incomplete crosses: West i
Huron, 2 E. C. 58; North Vietoria, H. E. C. 671; !
Monk, H. E. €. 725; Re Muskoka, 4 O. L. R. 253; Re i
West Huron, 9 O. L. R. 602; Queens (P.E.I.) Case, ]
7 8. C. R. 247; North Vietoria, H. E. C. 671; Re |
Prince Edward, 9 O. L. R. 463; Queens (P.E.L.), 7 S. |
C. R. 247; Bothwell, 8 S. C. R. 676, Identification
marks: North Vietoria, H. E. C. 671; Monk, H. E. C. i
725; Re Lennox, 4 O. L. R. 378; White v. MacKenzie, |
20 L. C. J. 23. Any written word or name upon a

:
ballot presumably written by the voter ought to E
vitiate the vote as a means by which he can be !
identified: Re Lennox, 4 O. L. R. 378. Any mark H

which contains in itself means of identifying the

voter, such as his initials, or some mark known to

be used by him: Monk, H. E. C. 725. Marks in addi

tion to cross: Monk, H. E. C. 725; Re Muskoka, 4 0.

| L. R. 253: Re Lennox, 4 O, L. R. 378; Re West Huron,

9 0. L. R. 602; Re Prince Edward, 9 O. L. R. 463;

Queens (P.E.L), 7 S. C, R. 247; Bothwell, 8 8. C. R.

676; North Vietoria, H. E. C. 671. Marks other than

1 crosses: North Vietoria, H. E. C. 671; South Went-

worth, H. E. (. 531; Monk, H. E. C. 725; Re Lennox,

4 0. L. R. 378; Re North Grey, 4 O. L. R. 286; Went

! worth, 36 S. C. R. 497. Inadvertent marks: Monk,

H. E. C.725; Re Muskoka, 4 O. L. R. 253 ; Re Lennox,

4 0. L. R, 378; West Huron, 2 E. C. 58; Re North

Grey, 4 O. L. R. 286; West Huron, 9 O. L. R. 602.

Words, ete., written on the ballot paper: West

, Huron, 2 E. C. 58; Re Lennox, 4 O. L. R. 378; Re

West Huron, 9 O. L. R. 602; North Victoria, H. E. C.

! 671. Undetached counterfoil is not an identification

mark: Re Stormont, 17 O. L. R. 171. Cross not

‘ made with black lead pencil: Monk, H. E. C. 725

i N Where D. R. O. omitted to detach counterfoil the

' ballots were counted : Re Stormont, 12 0. W. R, 518;

17 O. L. R. 171; and see Re London, 4 O. W. R. 402;

Re North Simcoe, 41 C. L. J. 29. For summary of

law relating to counting ballots, see Biggar, Muni
cipal Manual, p. 193,

104, Names of persons were entered as ‘‘ freeholders "
on the assessment and by mistake, on the voters’
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lists as ‘‘ farmers’ sons.”’ Their votes were chal-
lenged and they refused to take the oath as farmers’
sons. Subsequently they offered to take the oath as
owners and were allowed to vote by the D. R. O. who
knew them. It was peld that having been rightly en-
t tered on the assessment roll the mistake in the
voters’ list did not disfranchise them. Their refusal
was not a refusal to take the oath required by law,
which means the oath appropriate to the voter’s
description; and their votes stood: Prescott, H. E.
C. 780.

o

% 109, ‘‘ Conveniently ’’ means ‘‘ conveniently for the
voter and for his wish, purpose, and intention in
voting ’’: Hastings v. Summerfeldt, 30 O. R. 577.
A voter inadvertently marked his ballot for the can-
didate against whom he intended to vote. The D. R.
0., to whom it was handed unfolded, exposed it, and,
contending it was not spoiled, placed it in the ballot
box. The D. R. O. was held guilty of breach of duty
which entitled the plaintiff to judgment for penalty:
Hastings v. Summerfeldt, 30 O. R. 577. A voter who
had inadvertently torn his ballot and whose ballot
was rejected in counting was allowed his vote, the
evidence being that no trick was intended for the
b purpose of showing how he intended to vote: South
¥ Wentworth, H. E. C. 531.

, et R

ey

! 113. Votes cast at a particular poll are not made invalid

’ or void in case the D. R. O. fails to observe the re-
quirements of the Act at the close of the poll. When
the D. R. O. omits a statement of the votes ecast, but
the Returning Officer has no difficulty in ascertaining
the facts, the votes ought to be counted: Re Prince
Edward, 9 O. L. R. 463.

114, The official number on the counterfoil and which the
D. R. O. neglected to detach was held not to be a
mark by which the voter could be identified: (see sec.
70, note) ; Re Stormont, 17 O. L. R. 171, 12 0. W.
R. 518; Re Wentworth, 9 O. L. R. 201, 5 O. W, R.
282, 26 S. C. R. 497, and see notes to sec. 102,

122. The R. O. cannot reject the votes cast for one candi-
date on account of that candidate’s defective nomina-
tion: Ex parte Baird, 29 N. B. 162.




CHAPTER 8.

130. A County Court Judge is not confined on a recount

144, Notice of appeal from the decision of a Judge upon

160. Secrecy of the ballot is a rule of public policy and

to the consideration of cases in which an objection
was made before the D. R. O. when counting votes at
the close of the poll: (see sec. 115) ; Re Lennox, 4 O.
L. R. 378; but see Queens (P.E.L), 7 8. C. R. 247.
A Deputy County Court Judge, in case of illness of
the County Judge, has jurisdiction to hold a recount:
Re Prince Edward, 9 O. L. R. 463; and see Re North
Grey, 4 0. L. R. 286. Injunetion to restrain recount:
see McLeod v. Noble, 28 O. R. 528, 24 A. R. 459.
Mandamus to compel recount : Centre Wellington, 44
U. C. R. 132. Recount is a ministerial proceeding:
Meigs v. Comeau, Q. R. 10, Q. B. 56, 3 Que. P. R. 307.
Where recount to take place: see Meigs v. Comeau
(supra). Proceedings on recount and appeal under
sec. 144: see Re Stormont, 12 0. W. R. 518, 17 O. L.
R. 17. ““ Serutiny of the votes polled:’”’ Re West
Lorne Secrutiny, 26 O. L. R. 339, 47 8. C. R. 451.
History of ‘‘ Serutiny:’’ Re McGrath and Durham,
17 0. L. R. 514; and see Re Mitchell and Campbell-
ford, 16 O. L. R. 578, 11 O. W. R. 941; Re Port Ar-
thur, 14 O. L. R. 345. *‘ Recount ’’ and ‘* Serutiny,”’
what is meant by these terms: see Re Saltfleet, 9
W. R. 545, 16 O. L. R. 293; and see notes to R. S. O.
1914, ch. 6, sec. 24.

a recount need not be signed by the candidate him-
self, but may be signed by his solicitor or agent.
Where both candidates appear and the result of tle
first appeal is to give the opponent a majority, the
opponent’s appeal will be heard even though the
only result will be to increase the majority. Neither
appeal being limited to particular ballots, it was open
to the candidate whose appeal was first heard to
object, when his opponent’s appeal was being heard,
to certain ballots not previously objected to: Re
North Grey, 4 O. L. R. 286.

cannot be waived: Haldimand, 1 E. C. 529; Went-
worth, 36 S. C. R. 497; see Municipal Act, R. 8. O.
1914, ch. 192, sec. 131, notes.

164. Obligation of D. R. O. to maintain secrecy: see Re

Halton, H. E. C. 283, note to sec. 100.
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166. A voter may disclose the name of the person for
whom he voted : North Victoria, H. E. C. 671; see as
to ballot stuffing prosecutions: R. v. Saunders, 11
Man. 550.

167. American citizens having intervened in provinecial
elections and committed corrupt acts, their foreign
nationality or residence did not exempt them from
the penal consequences of violation of this Act: Re
Sault Ste Marie, 10 O. L. R. 356; and see R. S. O.
1914, ch. 10, sec. 76, note. A statement that a certain
offer was made in jest should be received with great
suspicion: North Middlesex, H. E. C. 376. Payment
of a debt to silence hostile criticism not bribery:
North Ontario, H. E. C. 785. Payment of debt: in
these cases it is always open to enquire if it was paid
in accordance with legal obligation: North Ontario,
H. E. C. 304. Where charitable donations are given
generally and not with a view to influence an indi-
vidual voter, they will not vitiate an election: South
Ontario, H. E. C. 751. Settling an account in regard
to which liability had previously been denied; elec-
tion not referred to at the time; held not bribery:
South Ontario, H. E. C. 751. Not bribery to give
money to the widowed sister of the voter, an old
friend in reduced circumstances, the evidence show-
ing that the payment was not connected with the
election and that it was not the first: North Vietoria,
H. E. C. 252.

167.—(1a) The effect of the amendment by which per-
sons committing various forms of bribery enumer-
ated become on convietion liable to a fine of $200,
and imprisonment, is to take the penalties imposed
by this section out of the category of those recover-
able by action under sec. 200: Asseltine v. Shibley,
9 0. L. R. 327; Carey v. Smith, 5 O. L. R. 209.
““ Corruptly '’ does not mean *‘ wickedly *’ or *“ im-
morally ”” or ‘‘ dishonestly;' but doing what the
legislature plainly meant to forbid; as an act done
by a man knowing that he is doing what is wrong
and doing it with an evil object : Halton, H. E. C. 736.
A grossly inadequate price paid for an article is
bribery: Cornwall, H. E. C. 547. Acts of colorable
charity: Cornwall, H. E. C. 547. Giving goods to
elector’s wife—immaterial whether the elector voted :
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Muskoka and Parry Sound, 1 E. C. 197. Surrender
of right to cut down timber is a *‘ valuable considera-
tion ’ within the meaning of the bribery clauses:
North Vietoria, H. E. C. 252.

167.—(1b) A candidate’s appeal to his business and the

167.—(1e) Distribution of a large sum amongst agents

employment of his capital, if honestly made, is not
prohibited: West Peterboro, H. E. C. 274. The
respondent stated that he considered it was the con-
stitutional practice for the ministry to dispense
patronage on the recommendation of the person
contesting the constituency on their side, and that he
would have this patronage whether elected or not;
held that such words did not offer any place, or em-
ployment, or a promise thereof to any voter, &c., and
that the respondent was not guilty of undue influ-
ence, either by Statute or Common Law: Muskoka,
H. E. C. 458." Promise to work for a voter made
without reference to election, not bribery: Halton,

H. E. C. 736.

and sub-agents: Niagara, H. E. C, 568; West Toronto,
H. E. C. 97; see note to sec. 167 (2).

167.—(2) Bona fide employment and payment of a voter
to canvass voters belonging to a particular religious
denomination, or the same trade, or who only under-
stand French or Celtie, is not illegal: West Toronto
H. E. C. 97. ““ A little money for knocking around,
going about to solicit votes,”” may be open to un-
favorable construction: West Toronto, H. E. C. 97.
The respondent and another employed a lawyer and
professional public speaker to address meetings in
the respondent’s interest and promised to pay his
travelling expenses if it were legal to do so; not
bribery : North Ontario, 4 8. C. R. 430, H. E. C. 785.
Personal expenses of candidate; payment of can-
vassers; refreshments; treating: East Toronto, H.

E. C. 70.

. A charge of treating a meeting failed where the
evidence showed that the meeting had come to an
end before anything was said about treating. Nor
did the evidence support a charge of corrupt treat-
ing of individuals in order to be elected, as the agent
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was a customer of the factory and followed a previ-
ous habit of treating the men: East Middlesex, 5
0. L. R. 644. Furnishing liquor to meetings and
what is a meeting: see East Middlesex, 1 E. C. 250;
Muskoka and Parry Sound, 1 E. C. 197. Association
meeting: North Ontario, 1 E. C. 1. Treating at
meetings: Glengarry, H. E. C. 8; North Middlesex,
H. E. C. 376; North Ontario, H. E. C. 304, ‘‘ Meet-
ing of electors:”” see East Middlesex, 1 E. C. 250;
North Grey, H. E. C. 362.

169, Treating on nomination day a corrupt practice:
Dundas, H. E. C. 205; see also, Re East Middlesex,
5 0. L. R. 644. The nature of a treat in the bar
room of a country tavern raises the presumption that
the treat was of spirituous liquors, and when made
by an agent on polling day was a corrupt practice:
North Vietoria, H. E. C. 252. Treating to quiet a
meeting of partizans on both sides, who were becom-
ing disorderly, not a corrupt practice: North On-
tario, H. E. C. 304, Treating the D. R. O. and poll
clerk by the serutineer, not a corrupt practice: North
Ontario, H. E. C. 785. Treating generally, exten-
sively or miscellaneously, is only prima facie a cor-
rupt practice. If it be shown that it was not in fact
done corruptly in order to be elected, or for being
elected, or for the purpose of corruptly influencing
votes, it is no offence any more than it was before
the enactment of sub-sec. 2. There may still be in-
nocent treating. An antecedent habit of treating
must still help among other things to rebut the infer-
ence of corrupt intent: East Middlesex, 5 O. L. R.
644, The action for penalty under sec. 200 is main-
tainable for the penalties imposed by sections 169,
171, 172, 174, 177 : Asseltine v. Shibley, 9 O. L. R. 327.
The respondent was a physician and horse fancier,
and was in the constant habit of treating, although
an abstainer himself. He continued the habit after
nomination. No corrupt intent was shown: East
Middlesex, 5 O. L. R. 644, Treating by a candidate:
London, H. E. C. 214. Treating on nomination day:
North Middlesex, H. E. C. 376. Treating a meeting;
treating and bribery distinguished: North Waterloo,
2 E. C. 76. A number of voters met at a voter’s
house to go over the lists and have a card-party.
Refreshments were supplied by the host, but the
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beer, according to German custom, that of the local-
ity, was paid for by subseription; not a corrupt
practice: South Perth, 2 E. C. 144. Treating is not
per se a corrupt act, except when made so by Statute,
but the intent may make it so, e.g., when it is done by
the candidate in order to make for himself a reputa-
tion of good-fellowship and hospitality, and thereby
to influence the electors to vote for him: North Mid-
dlesex, H. E. C. 376; see also, North York, H. E. C.
62; South Grey, H. E. C. 52; North Ontario, 1 E. C.
1; Dundas, H. E. C. 205; Glengarry, H. E. C. 8; North
Middlesex, H. E. C. 376; W. Northumberland, 10
8. C. R. 635. Corrupt treating; corrupt practice by
tavern keeper as sub-agent: Welland, H. E. C. 187.
Candidate treating with corrupt intent; treating in
a private house: London, H. E. C. 214; North On-
tario, H. E. C. 785. Free dinners: North Vietoria,
H. E. C. 671. Excessive treating and common cus-
tom: East Elgin, H. E. C. 769. Refreshments: East
Toronto, H. K. C. 70; Sault Ste. Marie, 10 O. L. R.
356; Dig. Ont. Case Law, cols. 4963-4974. From the
time of his nomination the candidate frequently
treated electors and others. He did not ordinarily
frequent bar-rooms or treat. The inference was that
the treating was done with corrupt intent: West
Wellington, H. E. C. 16; see East Middlesex, 5 O. L.
R. 644. Treating and participation therein as a
cause of disqualification : see North Middlesex, H. E.
C. 376; Muskoka, H. E. C. 458, and cases collected;
Dig. Ont. Case Law, col. 4985.

. Where the effect of bets made by the respondent’s
agents was that, to win, the voters must vote for the
respondent, the bets were corrupt practices: Lincoln,
H. E. C. 489. Money given to make bets without
previous understanding : South Norfolk, H. E. C. 660.
Bet amounting to colorable bribery : West Northum-
berland, 10 8. C. R. 635. Providing money: East
Elgin, 2 E. C. 100; see Trebilecock v. Walsh, 21 A. R.
55, and Walsh v. Trebileock, 23 S. C. R. 695.

171. Giving money to vote to pay for horse hire after
election: Halton, H. E. C. 736. Hiring cabs: West
Toronto, H. E. C. 97. Hiring cabs and conveyances:
East Toronto (Dom.), 10 C. L. J. 248. Cabs and
carriages for committee men : West Toronto, H. E. C.
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97. Where a committee man’s cab was used to con-
vey voters without respondent’s consent and not
colorably hired for the purpose, not a corrupt prac-
tice: West Toronto, H. E. C. 97. What amounts to
hiring: North Victoria, H. E. C. 252. Money given
to hire a team to go canvassing, not a corrupt prac-
tice: North Vietoria, H. E. C. 612. Where agent’s
authority has ceased before payment made and hir-
ing was not corruptly to influence voter, not a cor-
rupt practice: Halton, H. E. C. 736. Where one who
had attended private meetings, held on behalf of the
respondent, hired a conveyance, held a corrupt prac-
tice: North Ontario, H. E. C. 785. Qualification of
persons conveyed is immaterial : Muskoka and Parry
Sound, 1 E. C. 197. Where an agent, partner of
livery stable keeper, took out carriages and paid his
partner half hire, held corrupt practice: West Mid-
dlesex, 1 E. C. 465; see Cornwall, 10 C. L. J. 313;
Selkirk, 4 S. C. R. 494 ; Levis, 11 8. C. R. 133, Trans-
portation by public steamboat did not come within
the former words of the section: Sault Ste. Marie, 10
0. L. R. 356. Hiring a vehicle to convey a voter to
the poll by a person who attended meetings of the

respondent’s friends to promote his election; cor-
rupt practice: North Ontario, H. E. C. 785. Payment
of voter’s expenses: South Grey, H. E. C. 52.

173, The Government would look sharply after those in
arrears for their land who did not vote for the Gov-
ernment; held an expression of opinion only: North
Ontario, 1 E. C. 304, Where a company’s manager
intimated that acting as serutineer for the other
side was not satisfactory to the company, but no
threat was made, no intimidation was shown: see
East Simcoe, 1 E. C. 291; see also Halton, H. E. C.
283; Soulanges, 10 S. C. R. 652; Muskoka, H. E. C.
458; Welland, H. E. C. 187. A candidate’s appeal to
his business or to employment of his capital in pro-
moting the prosperity of his constituency, not undue
influence: West Peterboro, H. E. C. 274. Offer by
agent to look after voter: see Halton, H. E. C. 283.
Patronage; statement by candidate that patronage
by contitutional nsage remained in hands of Govern-
ment candidate even if defeated was not undue in-
fluence either by Statute or Common Law. To sus-
tain such a charge it would be necessary to prove
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intimidation so general and extensive that freedom
of election had ceased in consequence: Muskoka, H.
E. C. 458. Impropriety of Division Court bailiffs
canvassing: North Victoria, H. E. C. 612, Leaving
a voter on island without boat, held undue mfluence:
North Ontario, H. K. C. 785. Clerical influence may
amount to undue influence : Charlevoix, 1 8, C. R. 145.

174. A mandamus to a police magistrate properly pro-
ceeding to conviet for personation was refused. The
D. R. O. had no status to apply and (per Britton, J.),
a mandamus could not be granted for the purpose;
Rex v. Case, 6 O. L. R. 104, See Smith v. Carey, 5
0. L. R. 203, note to sec. 177; see Rex v. Coulter, 6

0. L. R. 114.

1 Ap 177, Conviction justified under this section, although evi-

u! dence showed that the defendant’s offence consisted
in inducing R., who was himself a voter but had no
vote at the polling place mentioned, to impersonate
a voter at such polling place: Rex v. Coulter, 6 O. L.
R. 114, Maeaning of expression ‘‘ voting knowing he
had no right to vote:’’ see Smith v. Carey, 5 O. L. R.
203. Where the defendant removed out of the city
and applied for and obtained registration as a city
voter, not knowing that his name was on the township
voters’ list. Afterwards acting as secrutineer he
voted on a certificate, no oath being tendered, and
not being aware that a non-resident could not vote,
he was held not liable under this section: Smith v.
Carey, 5 0. L. R. 203. Actunal knowledge on the part
of a voter that he has no right to vote is necessary
to constitute a corrupt practice: Re Perth S. R.,
2 E. . 30. Under the section, not merely the voter’s
knowledge of the facts upon the legal construetion
of which the right depends must be proved, but mala
mens on the part of the voter: East Elgin, 2 E. C.

100

, The Common Law of England relating to Parlia-
mentary elections is in force in Ontario. In Par-
liamentary elections the principal is liable for all
acts of his agent, even such as are expressly contrary
to instructions. Mere canvassing does not prove
agency, but tends to prove it. Repeated acts may
amount to conclusive proof of agency. Where a
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meeting assembles and has the sanction of the candi-
date, he is responsible for its acts and the acts of its
agents, but where the meeting is large, this only
extends to the committee and individual canvassers:
Cornwall, H. E. C. 547; see also Joliette, 12 L. N. B.,
Chambly, 19 L. C. J. 185, 332; Lisgar, 14 Man. 310.
It seems no limit can be placed to the number of
parties through whom sub-agency may extend: Nia-
gara, H. E. C. 568. When the candidate accepted
the nomination of the convention of the party, he in-
timated that he looked to the active exertions of
those present in carrying on the contest. This con-
stituted authorization to those present to carry on
canvass, and thus, agency for the authority to can-
vass covers agency. Even without express authoriza-
tion the agency of those attending the convention is
established in the absence of any repudiation or re-
jection of the offer of services which is implied from
the fact of attending and making the nomination.
Agency in election matters differs from agency in
other matters, inasmuch as the agent, constituted by
whatever acts are sufficient for the purpose, may
bind his principal by acts which are outside the scope
of his express authority, but may be directly con-
trary to his principal’s express directions: Muskoka
and Parry Sound, 1 E. C. 197. Where the candidate
went to considerable trouble to prevent corrupt prac-
tices and carefully explained the law to his election
committee and expressed the desire to have it obeyed,
although the acts done created doubt and hesitation,
the Judge upheld the election, affirming that he
should be satisfied beyond all reasonable doubt:
West Toronto, H. E. C. 97. Agents and sub-agents:
West Toronto, H. E. C. 97. The law of election
agency is not capable of precise definition, but is a
shifting, elastic law capable of being moulded from
time to time to meet the inventions of those who in
election matters seek to get rid of the consequences
of their acts: North Ontario, H. E. C. 785. Agency
of Provincial Government : see West Huron, 1 O. R.
433. Agent with powers expressly limited : Berthier,
9 8. C. R.102. Membership of committees of candi-
date: E. Northumberland, H. E. C. 577; Lisgar, 14
Man. 310; N. Ontario, H. E. C. 785. Agents ap-
pointed by candidate’s committee: Cornwall, H. E. C.
547. Political affiliation, activity at elections and
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recognition as supporter as proof of agency: Haldi-
mand, 17 8. C. R. 170, 1 E. C. 572. Membership in

olitical association: West Prince, 27 8. C. R. 241.
g’olunteer worker: Cornwall, H. E. C. 803; Haldi-
mand, 1 E, C. $29; S. Norfolk, H. E. C. 660. Dele-
gates to a political convention who never meet the
candidate and never canvass on his behalf cannot be
considered his agents: Welland, H. E. C. 187. Re-
sponsibility of agents and sub-agents: South Grey,
H. E. C. 52; Charlevoix, 5 8. C. R. 133; Niagara, H.
E. C. 568; Cornwall, H. E. C. 547 ; Hickson v. Abbott,
25 L. C. J. 290. Evidence of admissions made by an
agent after his agency has expired is inadmissible:
West Peterboro, H. E. C. 274. Acts of agency and
decisions thereon discussed: North Ontario, H. E. C.
304.

180. Each charge is a separate indictment, and the re-
spondent cannot be placed in a worse position, be-
cause a number of charges are advanced in each of
which the Judge arrives at a similar conclusion:
Muskoka, H. E. C. 458. A number of separate
charges of corrupt practices against an agent, each

on the oath of separate witnesses not corroborating
one another. The agent contradicted each. Held,
the more frequently a witness is contradicted by
others, although each single witness contradicts him
on a single point, the more is confidence in him
shaken until by a number of contradicting witnesses
he may be disbelieved : North Renfrew, H. E. C. 710.
The respondent was charged with being implicated
in bribery with one of his agents. The evidence was
conflicting. Before an election Judge finds a respon-
dent guilt of a corrupt practice involving a personal
liability he ought to be free from reasonable doubt:
Centre Wellington, H. E. C. 579. Recriminatory
charges are permitted in the interests of the electors
to prevent a successful petitioner from gaining a
seat if he has violated the Election Law: North
Victoria, H. E. C. 252. In penal statutes questions of
doubt are construed favourably to the accused, and
where the Court of first instance in a guasi eriminal
trial has acquitted the respondent, the appellate
Court will not reverse the finding: North Ontario,
H. E. C. 305. The extent of the influence of corrupt
acts is to be measured with regard to the influence
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and opportunities of the person committiug them
(per Cameron, J.) : East Simcoe, 1 E. C.291. Where
only one trivial act was proved against an agent, but
such agent had been taken with the respondent on
his ecanvass and there were circumstances which
should have aroused the respondent’s suspicion, who
should have warned him, the election was avoided:
West Prince, 27 S. C. R. 241. A scheme was entered
into for violating the secrecy of the ballot, and two
clear acts of bribery were proved. Election was
avoided: East Northumberland, 1 E. C. 434. Pay-
ment of travelling expenses of one voter by an agent
was proved, and two acts of bribery and one of
giving liquor by persons not proved agents. The
election was not set aside: Welland, 1 E, C. 383.
Prima facie corrupt acts void an election and the
onus of proof that they were not sufficient to affect
the majority rests upon the respondent: West Hast-
ings, H. E. C. 539. Disagreement of trial Judges on
charges of corruption: Re Lennox, 6 O. L. R. 203.
The power of saving an election should be exercised
cautiously, a fortiori by an appellate Court where the
rota judges have not deemed the case a proper one
to apply the principle: West Simecoe, 1 E. C. 128,
Corrupt practice of trivial, unimportant and limited
character: see East Simcoe, 1 E. C. 291; East Mid-
dlesex, 1 E. C. 250; Prescott, 1 E. C. 88; Lincoln,
H. E. C. 489; West Hastings, H. E. C. 539. Trifling
acts of bribery by active and important agents, espe-
cially where paid out of election fund, will void elec-
tion: North Waterloo, 2 E. C. 76; see also East

Elgin, 2 E. C. 100. Unimportant acts: see sec. 4
notes.

’

. Where accounts and records of election are inten-
tionally destroyed by respondent’s agent, every pre-
sumption will be made against the legality of the
acts concealed by such conduet : South Grey, H. E. C.
52. The respondent gave $700 to an agent for elee-
tion purposes and did not supervise its expenditure.
This did not make him a party to every illegal appli-
cation, but an argument of a corrupt purpose was
reasonable: South Grey, H. E. C. 52; see also East
Toronto, H. E. C. 70. Wilful intentional ignorance
on the part of the candidate is, it seems, the same as
8.A.—8
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actual knowledge: see London, 24 C. P. 434, H. E. C.
560; Lincoln, H. E. C. 391. But where corrupt
acts were committed by agents without candi-
date’s knowledge or consent, he was not dis-
qualified: Cornwall, H. E. C. 647. Evidence to dis-
qualify should be such as would justify conviction
on an indictment: Ryan v. Devlin, 20 L. C. J. 77;
Lisgar, 13 Man, 478; St. James, 33 8. C. R. 137; Cen-
tre Wellington, H. E. C. 579. Section applies equally
to the elected and defeated candidates if found as-
senting parties to corrupt practices: North Went-
worth, H. E. C. 343. Before subjecting candidate to
disqualification, the Judge should be assured be-
yond all possibility of mistake. If there is an honest
conflict of testimony or the acts are capable of two
interpretations, one innocent and one culpable, the
Judge should -only adopt the culpable after most
careful consideration: Welland, H. E. C. 187; Centre
Wellington, H. E. C. 579; Kingston, H. E. C. 625.
‘When a corrupt practice is proved the onus is shifted
to the respondent to bring himself within the saving
clause: Muskoka and Parry Sound, 1 E. C. 197.

183. Persons reported for corrupt practices: Cornwall,
H. E. C. 647.

184, There is no appeal from the decision of trial Judges
finding that a candidate or other person has not been
guilty of corrupt practices: Re South Oxford, 6 O.

L. R. 232. Court of Appeal; jurisdiction: see Judi

cature Act, R. S. 0. 1914, ch. 56, sec. 26 (2) (b).

185. Payment of illegal accounts after judgment avoid
ing election to influence voters at new election will
disqualify candidate: Owens v. Cushing, 20 L. C. J.
86; Benoit v. Jodoin, 19 L. C. J. 185, 332. New elec

tion; former law: see Cornwall, H. E. C. 647.

192. Corrupt acts by foreign citizens who leave Canada
immediately: see Re Sault Ste. Marie, 10 O. L. R.
356. Evidence on charge of corrupt praectices; in-
demnification of defendant against penal results of
his own disclosures: see Re Sault Ste. Marie, 10

0. L. R. 85; see also R. v. Walsh, 39 C. L. J. 366,

5 0. L. R. 527; R. v. Case, 6. O. L. R. 104,
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193. Destruction of accounts and vouchers: see see. 182,
204, notes.

199. A returning officer refuses at his peril to give a

ballot paper to a person on the voters’ list claiming
the right to vote and willing to take the prescribed
oath. The officer’s refusal is a wilful act, and ren-
ders him liable to the statutory penalty without
proof of malice or negligence: Wilson v. Manes, 26
A. R. 398. But see Johnson v. Allen, 26 O. R. 550.

200, The sum declared by sec. 12 to be forfeited is a
penalty within the meaning of this section: Srigley
v. Taylor, 4 O. R. 396, 6 O. R. 108. Imprisonment
cannot be adjudged under sec. 200 which intends
a proceeding by action to recover money: Asseltine
v. Shibley, 9 O. L. R. 327; Carey v. Smith, 5 O. L.
R. 209. Penalty or common law action: see Rose v.
Croden, 3 0. L. R. 383. Meaning and extent of limi-
tation in sub-sec. (¢): Halton, 2 E. C. 158. And see

also as to penalties: Re Cross, 2 E. C. 158, 4 Can.
C. C. 173.

204. Where accounts are destroyed by agent, every pre-
sumption will be made against the acts concealed:
South Grey, H. E. C. 52. Money was given by
friends of the candidate to different persons who
kept no accounts or vouchers. Bribery was not in-
ferred against the candidate who neither knew nor
desired this state of things. Remarks on keeping
vouchers: East Toronto, H. E. C. 70; and see also
W. Huron, 37 C. L. J. 350; Levis, 11 8. C. R. 133.

207. Election expenses and statement: see Bellechasse,
6 Q. L. R. 100, 5 8. C. R. 91; Lisgar, 13 Man. 478;

Benoit v. Jodoin, 19 L. C. J. 185, 332; Terriault v.
Ducharme, 25 L. C. J. 320.

CHAPTER 9.

PuxisaMENT For PERSONATION,

Summary trial under this Act: functions of Magis-
trate and D. R. O. considered: Re Denison; R. v.

Case, 6 O. L. R, 104, and note to R. S. 0. 1914, ch.
8, sec. 174,




2.

CHAPTER 10,

CHAPTER 10,
CoxrtrovERTED ELECTIONS,

Refer to: Holmested, Dominion Election Rules;
Hodgins, Franchises; Ermatinger, Franchise and
Election Laws; McPherson, Elections in Canada.
Rules under Dominion Act printed in 17 O. L. R., pp.
675-686.

(e) Court: see R. S. 0. 1914, ch. 56, seec. 26 (2) (¢)-

5. The rules of Court, 14th Dec., 1908, under the Do-

minion Controverted Elections Aect, R. S. C. 1906,
ch. 7, and forms thereunder, which are printed as
appendix to 17 O. L. R., at pp. 675-686, and the rules
respecting the Trial of Election Petitions (Ontario),
23rd December, 1903, are unrepealed by the Rules
of 1913 of the Supreme Court: see 1913 Rules,
schedule p. 144. The word *‘ particulars *’ in Rule
24 means particulars of votes intended to be ob-
jected to (see Rule 20), and is not confined to fur
ther details of particulars already given. Where
for the purpose of a scrutiny the respondent had
filed and served particulars of votes objected to by
him, and the serutiny had been begun, but not com
pleted, he was allowed (on terms) to add new par
ticulars of other votes objected to: Re Port Arthur,
12 0. L. R. 453, 508; North Grey, 6 O. L. R. 673:
see remarks of Osler, J.A,, at p. 683, on rules and
as to overcoming technical objections. The solicitor
by whom the petition and affidavit are prepared, and
by whom, as agent for the petitioner’s solicitors, the
petition is presented, is not disqualified from acting
as commissioner to take the affidavit of bona fides,
ete.: Re Lennox, 4 O. L. R. 647. Rules as to appeals
see sec. 61 notes.

7. The return of a member by the Returning Officer is

only made when it has been duly received by the
Clerk of the Crown in Chancery, not when the Re
turning Officer has placed it in the express or post
office for transmission to such eclerk. It is not essen-
tial that a notice of presentation of petition should
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be served where such notice is endorsed on the
petition: Ottawa, 2 E. C. 64; West Toronto, 31 U.
C. R. 409.

8. Within a few days after presentation of an election
petition signed in a solicitor’s presence with affida-
vits sworn before another solicitor, and after a re-
tainer to the first solicitor, two of the petitioners
contradicted their former affidavits, one petitioner
saying that he was intoxicated, the other that he
could not read and was induced to sign. These latter
facts were not corroborated and were contradicted
by the parties interested and were held not suffi-
cient to support an application made by the respon-
dent to set aside the petition: Re North Renfrew, 7
0. L. R. 204, 8 O. L. R. 359. Except where there
are recriminatory charges against the unsuccessful
candidate or for the purpose of declaring the peti-
tioner’s vote void on a serutiny, the conduct of a
petitioner at an election cannot be enquired into,
and in this there is no difference between a voter
petitioner and a candidate petitioner: Re Dufferin,
H. E. C. 529, 4 A. R. 420. An objection to the status
of a petitioner cannot be taken by preliminary ob-
jection, and even were the petitioner guilty of cor-
rupt practices at the election complained of, he
would not lose his status as petitioner: Re Dufferin,
H. E. C. 529, 4 A. R. 430; Re Cornwall, H. E. C.
803; North Simcoe, H, K. C. 617. It is not a cham-
pertous transaction that an association agreed to
pay the costs of the peiition. Even if it were, it
would not suffice to stay proceedings. A charge
that the petition was not signed bona fide, but the
petitioner’s name was used mala fide by other per-
sons, eannot be raised by preliminary objection:
North Simcoe, H. E. C. 617. A candidate may be
a petitioner, although his property qualification be
defective. If he claims the seat his want of qualifica-
tion may be urged against his being seated, but he
may shew that the respondent was not duly elected:
North Vietoria, H. E. C. 584. Charge thut candidate
petitioner was guilty of corrupt practices: Prince
Edward, H. E. C. 45; and see Ont. Dig. Case Law,
5011-5021. Petitioner an alien: see Prescott, H. E.
C. 1. The voters’ list has now heen supplanted by
the last revised assessment roll as evidence of a
petitioner’s status: North Simcoe, H. E. C. 617.
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9. There is no authority for making an agent of the can-

didate a respondent on a charge of personal mis-
conduct : South Oxford, H. E. C. 238.

12. Reckoning time under the Act: see West Toronto,

5 P. R. 394, 31 U. C. R. 409; New Westminster, 9
B. . R. 192. Presentation of petition after office
hours on last day: extension of time cannot be
granted by Court after prescribed time has elapsed:
Re North Perth Dominion Election, 13 0. W. R.
657, 18 O. L. R. 661.

13. An allegation in the petition ‘‘ that the respondent

15. Although a petitioner who does not leave with the

was by himself, ete., guilty of corrupt practices as
defined by the Controverted Elections Act of On-
tario, sufficiently charges the commission of corrupt
practices under the Election Act: North Ontario, 1
E. C. 1: but see West Simcoe, 1 E. C. 128, where the
same form of petition was held to be objectionable,
as the affidavit filed with the petition is required
to set out that the petitioners believe the petition
true in substance and fact, and in such a case the
affidavit could only honestly be made by one who
had informed himself of the provisions of the sta-
tute, and even then would only be swearing to his
construction of it: (see section 16). Where the par-
ticulars filed differed in wording from the petition
on this point, it was held there was no power to
amend: West Simcoe, H. E. C. 128. Where the
petitioner charged an agent with corrupt practices
and prayed to have him made a party, it was held
that there was no authority to do so: South Oxford,
H. E. C. 238. Evidence was given at a trial of a
charge not properly set out in the petitioner’s par-
ticulars of corrupt practices. At the close of the
evidence the respondent objected that the charge
was not in the particulars and not verified by the
affidavit of the petitioners. It was held that the
petitioners might amend their particulars and that
the charges in the petition were wide enough to
cover the charge. As the parties had in fact gone
into the evidence, the petitioners’ affidavit verifying
was not necessary: Lincoln, H. E. C. 489.

local registrar a copy of the petition at the time of
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filing to be sent to the Returning Officer, is in de-
fault under Election Rule 1 (2), still the time for
doing so is subject to Election Rule 58, enabling the
Court in a proper case to enlarge the time ap-
pointed. Where through inadvertence a solicitor
had omitted to leave the copy and applied without
delay, the time was extended: North Grey, 6 O. L.
R. 273.

16. As to affidavit where general allegations made in
petition: see West Simcoe, 1 E. C. 128, note to sec. 13.

17. See East Middlesex, 2 E. C. 150.
18. Abandonment of seat: West Elgin, H. E. C. 227.

21. Security for costs is required only in the case of the
original or prinecipal petition and not in that of a
cross petition: Kingston, 2 E. C. 10.

23. A formal defect by which the petition, though not a
true copy, cannot possibly mislead the respondent, is
not fatal, and leave will be given to amend: Re
Centre Bruce, 4 O. L. R. 263. A petition to unseat
a member may be duly served out of the jurisdiction
of the Court. It was not essential that an applica-
tion should be made for leave to effect such service
or for allowing service so made: West Algoma, 2
E. C. 13. Service of petition: Dominion Act: Re
West Peterborough, 17 O. L. R. 612, 13 O. W. R. 16,
41 S. C. R. 410.

24, Disclosure of particulars of each charge in examina-
tion: Re West Peterborough, 14 0. W. R. 543.

37. Grounds for extending time for trial, when discre-
tion exercised: form of order: see North Perth and
North Norfolk, 6 O. L. R. 597: see also notes to sec.
42,

42. While there is nothing to prevent a petitioner from
making application to fix time and place of trial, he
cannot be said to be in defaunlt for not having done
s0. The obligation and initiative are on the rota
Judges, the only penalty being that if three months
elapse without a day for trial being fixed, an elector
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may, on application, be substituted for a petitioner
on proper terms. Where the Judges’ engagements
are such as to make it difficult for them to fix a time
to try the petition, an application to extend the time
for proceeding to trial will be granted almost as a
matter of course: Centre Bruce, 7 0. L. R, 28; see
North Perth and North Norfolk, 6 O. L. R. 597:
see North Renfrew, 7 O. L. R. 204, 8 O. L. R. 359.

. On a summons against the defendant for corrupt

practices, the only evidence taken was his own, and
was given under a general objection that he should
not be called on to incriminate himself. It was held
that having answered truly, he was entitled to be
indemnified against the penal results of his own
disclosures. Also, held, that sec. 7 of the Evidence
Act, R. 8. 0. 1914, ch. 76, had no application: Re
Sault Ste. Marie, 10 O. L. R. 85.

Ruling of trial Judge as to disqualification of voter:
appeal : see Re Port Arthur, 8 0. W. R. 606, 13 O. L.
R. 17.

The trial Judges having disagreed as to two charges
of corrupt practices, the petitioner appealed to the
Court of Appeal. As there was no judgment or
finding of the trial Judges to appeal from, the Court
of Appeal would require to entertain it as a matter
of original jurisdiction and declined to do so: South
Oxford, 6 O. L. R. 232. There is no right of appeal
to the Court of Appeal where two of the trial Judges,
who try the charge, fail to agree: Re Lennox, 6 O. L.
R. 203. See sec. 70.

Court: see R. S. 0. 1914, ch. 56, seec. 26.

No machinery has been provided by the Act or by
the Rules for the settlement of a case upon an appeal
to a Court of Appeal from the judgment upon the
trial of a petition. The trial Judges can give no
direction as to the evidence to be submitted. Semble,
that either party may treat the whole evidence taken
at the trial as being before a Court of Appeal:
Re South Oxford, 5 O. L. R. 58. The existence of
a right of appeal in respect of one class of charges
does not draw with it the right of appeal in respect
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of other charges as to which there would otherwise
be no right of appeal : Re Lennox, 6 O. L, R. 203, and
notes to section 55: see also Re Lennox, 1 E. C. 422.
Observations on anomalies and difficulties in the pro-
cedure. No jurisdiction to entertain appeal from
ruling of trial Judge as to disqualification of voter:
Re Port Arthur, 8 0. W. R. 606, 13 O. L. R, 17: see
Re North York, 10 O. L. R. 93, note to sec. 77.

71.—(3) See North Renfrew, 7 O. L. R. 204, 8 O. L. R.
359.

74. Circumstances justifying substitution of a petitioner:
Re Renfrew, 7 0. L. R. 204, 8 O. L. R. 359.

76.—(6) American citizens who committed corrupt acts

were properly served under Rule LXIV.; and judg-
ment was pronounced in their absence: Re Sault
Ste. Marie, 10 O. L. R. 356: see also Re Cross, 2 E.
C. 158, 4 Can. C. C. 173.

76.—(7) See Re Sault Ste. Marie, 10 O. L. R. 85, note to
sec. 49, supra.

76.—(21) Limitation: see Halton, 2 E. C. 158.

77. Where a petition is dismissed without costs, the peti-
tioner must pay the sheriff the costs incurred in pub-
lishing the notice of trial, and payment out of Court
of the money deposited as security was only ordered
on its being made good to the sheriff. No charge
can be allowed to the sheriff for attending to the
publication, not being authorized by the tariff: East
Middlesex, 2 E. C. 150. It is not a champertous
arrangement for an association to agree to pay the
petitioner’s costs: North Simeoe, H. E. C. 617.
Where there were grounds for appeal but the Court
declined to interfere, the appeal was dismissed with-
out costs: South Huron, 24 C. P. 488, H. E. C. 576.
Although the petition was dismissed, owing to the
unwise and foolish acts of the respondent, he was al-
lowed only half his costs: Glengarry, H. E. C. 8. The
petitioner allowed his costs but not the costs of charges
not established: Cornwall, H. E. C. 803, Petitioner
allowed his costs where he succeeded, and the re-
spondent his costs where the petitioner failed : North




CHAPTER 11.

Renfrew, H. E. C. 710: see also South Essex, H. E.
C. 235; W. Wellington, H. E. C. 231; Welland, 1
E. C. 283. Unfounded charges: Welland, H. E. C.
187; Serutiny: Lincoln, H. E. C. 489; N. Victoria,
H. E. C. 671. Election sustained but enquiry in
ublic interest, no costs against petitioner: West
}E‘oronto, H. E. C. 97; and see East Elgin, H. E. C.
769; South Renfrew, H. E. C. 556. Mistakes of Re-
turning Officer—each party bear his own costs: Rus-
gell, H. E. C. 519; South Renfrew, H. E. C. 519.
Personal charges failing: Cornwall, 10 C. L. J. 313;
South Grey, H. E. C. 52; Kingston, H. E. C. 625;
Cornwall, H. E. C. 547; East Toronto, H. E. C. 70;
Witness fees: Niagara, H. E. C. 568; Prescott, 32
U. C. R. 303; Niagara, 10 C. L. J. 317; West Middle-
sex, 10 P. R. 509; Re North Norfolk, 4 O. W. R. 314,
8 0. L. R. 566. Conduct of respondent, 14 Man. L.
R. 310. Where after an appeal from the judgment
of the trial Judges voiding the election of the respon-
dent had been argued and while it was standing for
judgment, the Legislative Assembly was dissolved,
the Court of Appeal could make no order as to
costs or otherwise: Re North York, 10 O. L. R. 93.

80. Counsel fees: see Miller v. MeCarthy, 27 C. P. 147; N.
Vietoria, 39 U. C. R. 147.

CHAPTER 11.

Tae LEGISLATIVE ASSEMBLY ACT.

12. Postmaster a candidate—resigning before election:
West York, H. E. C. 156. Postmaster with no per-
manent salary: South Norfolk, 31 C. L. J. 68. Notice
to electors of disqualification: South Renfrew, 1 E.
C. 359; West York, H. E. C. 156. Carrying mails:
Centre Simeoe, 31 C. L. J. 68, Interest in a ferry:
Prince, 14 8. C. R. 265. Contraects for the public
service: Re Samuel, 1913 A. C. 514. See notes to

R. S. 0. 1914, ch. 8, sec. 11.

26. ‘‘ The interval between two sessions ’’ means between
two sessions of the same assembly: West Durham,
31 U. C. R. 404.
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33. *“ Any of the causes '’ refer to those in the preceding
section. A voluntary resignation therefore does not
create a vacancy within the meaning of this section:
West Durham, 31 U. C. R. 404.

CHAPTER 12.
Tae LievTeNanT-GoverNors’ Act.

3. This does not affect offences against criminal laws
which are the subject of Dominion legislation, and
in that sense the enactment is intra vires the Pro-
vincial Legislature: Atty.-Gen. Can. v. Atty.-Gen.
Ont., 20 0. R. 222, 19 A. R. 31, 23 8. C. R. 458.

5. See Armour, Titles, pp. 131, 343, 327: see also Con.
Rule 193, H. & L. notes, p. 339, 1913, Rule 74.

CHAPTER 13.

Tuae Execurive Couxcrn Acr.

CHAPTER 14,
Tae PusLic Service Acr.

15. A Government official may be committed in default
of payment under order made in judgment sum-
mons proceedings in the Division Court, although
he has no other source of income than his official
salary: Re Hyde v. Cavan, 31 O. R. 189. For note
on attachment of pensions, superannuation allow-
ances, fees, salaries of municipal officers, civil ser-
vants, ete.: see H. & L. notes, p. 1152; ses also B.
& 8. Division Courts Act, p. 327.

18. In Balderson v. The Queen, 6 Ex. C. R. 8, 28 8. C.
R. 261, under a similar section of the Dominion Civil
Service Superannuation Act, it was held that such
allowance was entirely in the diseretion of the ex-
ecutive authority.
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CHAPTER 15.

Tue Pusuic Orricers’ Act.

8. Security: see Carpenter v. Solicitor to the Treasury,

46 L. T. 821.

17. In line 4 ** Supreme Court *’ is substituted for ‘* High

Court Division ’: 4 Geo. V. ch. 2, Schedule (3).

CHAPTER 16.

Tue Suerirrs’ Act.

2. The plaintiff, a sheriff, resigned his office and the

defendant was appointed in his place under a com-
mission containing a condition that he should pay
the plaintiff ‘‘ out of the revenues of the said of-
fice ’’ a sum for life. The revenues were insufficient
and the defendant resigned and was thereafter ap-
pointed under a commission without condition. Tt
was held that want of good faith could not be im-
puted to the Crown and the contract ceased with
the occupancy of the office: Smart v. Dana, 2 0. W.
R. 287,3 0. W. R. 89, 5 O. L. R. 451, 9 O. L. R. 427.

9. See Re Mack and Board of Audit, 2 0. W. N. 1413, 3

0. W. N. 282, 19 0. W. R. 740, 20 O. W. R. 454, 25
0. L. R. 121.

12.—(6) Action against sheriff and his sureties for fail-

ure to arrest: Nelson v. Baby, 14 U. C. R. 235; and
see Reg. v. Sheriff of Hastings, 1 C. L. Ch. 230. No
action lies against the deputy sheriff for money re-
ceived by him and paid over to the sheriff. The
action is against the sheriff himself: Bird v. Hop
kins, H. T. 5 Viet.; see Holt v. Jarvis, Dra. 190.
Sheriff’s liability on a warrant of goods given by a
deputy sheriff at sale: Mink v. Jarvis, 8 U. C. R.
397; 13 U. C. R. 84. Actions against sheriffs’ sure-
tieIs: cases under old law, see Dig. Ont. Case Law,
col. 6434.
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. A sheriff cannot in any manner become a purchaser
of property sold under execution: Doe d. Thompson
v. McKenzie, M. T, 2 Viet,

. Where the sheriff goes to the known residence of a
debtor and bona fide searches for him to make an
arrest without success because the debtor has ab-
sconded, he has done all that is required and is not
liable for not arresting after the debtor’s return
unless he had notice: Rigney v. Ruttan, 5 O. 8. 707.
Diligence: O’Connor v. Hamilton, 4 U. C. R. 243.

. Action by sheriff against bailiff for escape: Ruttan
v. Shea, 5 U. C. R. 210. Sheriff not liable for escape
when writ was void: Smith v. Jarvis, H. T. 3 Viet.
Nor where a bailiff arrests without warrant: Rigney
v. Ruttan, 5 O. 8. 707; Falconbridge v. Hamilton, E.
T. 2 Viet. Sheriff acting on authority of attorney:
Brock v. McLean, Tay. 310; Davis v. Cunningham,
5 L. J. 254; Stocking v. Cameron, 6 O. S, 475, What
is an escape: Wragg v. Jarvis, 4 0. 8. 317. Sheriff
now liable only for damages sustained: for cases
under old law see Dig. Ont. Case Law, 6392,

A sheriff mulet in the costs of an action for wrong-
fully charging lanas with an execution was held
entitled to recover in an action brought by him
against the solicitor who gave him directions to
charge such lands, though the solicitor acted merely
as agent for his client: Robertson v. Taylor, 21 C.
L. T. 270. A sheriff cannot be held liable in a penal
action for any excess in the amount of fees col-
lected in a legal proceeding for the solicitor in the
cause or for other officials, where he had acted in
good faith and under instruections of the solicitor:
Nicholas v. Creighton, 13 E. L. R. 275. Action
against sheriff for improper sale: MeNichol v.
McPherson, 15 O. L. R. 393. Execution against
deputy sheriff: see Gorden v. Bouter, 6 L. J. 112,
See cases under old law, Dig. Ont. Case Law, col.
6438,

. A bond to secure the sheriff a fixed salary by his
deputy is void: Foott v. Bullock, 4 U. C. R. 480.
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27. Money paid to the sheriff upon arrest for debt is
held by the sheriff as statutory trustee, and the in-
terest, if any, upon such money must be accounted
for by him in the same way as the principal: Me-
Kane v, O’Brien, 10 E. L. R. 19, 40 N, B. 392.

33. The fees earned by a deputy sheriff while the office
is vacant by reason of the death, resignation or re-
moval of the sheriff, of right belong to the deputy
himself : McKellar v. Henderson, 27 Gr. 181,

38. Armour, Titles, p. 396.

CHAPTER 17.

Tuae Pusric Orricers’ Fees Acr.

4-—(1) In line 1 *‘Supreme’ is substituted for
““ High ”’: 4 Geo. V. ch. 2, Schedule (4).

CHAPTER 18.
Tuae Pusuic Inquiries Act.
2. See particular provisions as to evidence re R. R.
Gamey charges, 3 Edw. VIL, ch. 10, and comment

on bearing of Canada Evidence Aect and R. 8. O.
1897, ch. 73, sec. 5. See R. 8. 0. 1914, ch. 76, sec. 7.

CHAPTER 19.

Tae Orrician Notices PusnicaTion Acr.

CHAPTER 20.

Tae CoxsoLmater Revexve Fuxp Acr.
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CHAPTER 21.

Tae Provincian Loaxs Acr.

CHAPTER 22.

Tae PusLic Revexur Aocr.

CHAPTER 23.
Tae Avpit Acr.

19. In lines 8 and 9, for ‘¢ this section '’ read ‘¢ section
18 ’’: 4 Geo. V. ch. 2, Schedule (5).

Section inserted: 4 Geo. V. ch. 2, Schedule (6).

CHAPTER 24.
Tae Succession Dury Aor.

Refer to: Bayly, Succession Duty in Canada; Han-
son, Estate Legacy and Succession Duties; Remsen,
Interstate Succession; Dos Passos, Collateral In-
heritance Tax; Article, 16 C. L. T. 296, Succession
Duty on Foreign Assets.

1. There is no considerable number of Ontario decisions
as yet in regard to this tax. The Imperial Finance
Act, 1894, the New York Statute (ch. 713 Laws of
1887) and amendments, the Pennsylvania Statute
(Laws of 1887, No. 37), and the New York Taxable
Transfers Act (Laws of 1896, ch. 908), are the
principal similar statutes. The decisions of the On-
tario Courts have in several instances been met by
amendments to the statutes.

2—(a) Aggregate value was held in Ross v. The Queen,
32 0. R. 143, (1901), 1 O. L. R. 487, to be properly
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arrived at by deducting the debts of the estate. This
was met by amendments to the statute (1 Edw. VIL,
ch. 8), and in Atty.-Gen. v. Lee, 9 O, L. R. 9, 10 O.
L. R. 79, it was held that in establishing the aggre-
gate value of the property of a deceased person the
value of the land of the deceased, where such land
was mortgaged, was to be regarded and not merely
the value of the deceased’s equity of redemption.
The statute has been amendee-g again: see 5 Edw.
VIL, ch. 6. See also Ree.-Gen. of N. B.v. Hayward,
35 N. B. Reps. 453. Recently see Atty.-Gen. v. Wood-
ruff, 9 0. W. R. 18, 11 0. W. R. 82, 15 O. L. R. 416,
12 0. W, R. 611, 1908 A. C. 508, as to property pro-
perly omitted in aggregate value: and see also Re
Lee, 14 O. W. R. 180, 18 O. L. R. 550. Life insur-
ance payable to wife is part of aggregate of estate
for purposes of fixing amount of duty, though in it-
self exempt from duty: Re Shambrook Estate, 44 C.
L. J. 461, 28 C. L. T. 575, 12 0. W, R. 261 (see sec.

6 (d)).

2.—(g) Atty.-Gen. v. Newman, 31 O. R. 340, 1 O. L. R.

511. ““ Property ’’: Re Roach, 10 O. L. R. 208.

4. Retrospective construction of enactments fixing the

“ aggregate ’’ and dutiable value: Re Lee, 18 O. L.
R. 550. The dutiable value of land is its fair market
value at the date of the testator’s death: Re Mar-
shall Estate, 14 0. W. R. 1199, 1 O. W. N. 256, 20 O.
L. R. 116. Succession duties are not a *‘ debt ’’ or
testamentary ‘‘ expenses.”’ Legacies, unless exon-
erated, must pay their proportion of the duties
levied on the whole estate: Re Bolster, 10 O. L. R.
591; Re Holland, 3 O. L. R. 406; Manning v. Robin
son, 29 O. R. 483; Re Mackey, 6 O. L. R. 292: see
sec. 18 (1), note, and notes to sec. 2 (@) supra. Sums
bona fide paid by executors for the purpose of set-
tling claims against them as such must be considered
debts, for the purpose of administration and ascer-
taining the amount of succession duty: Ross v. The
Queen, 32 0. R. 143,1 0. L. R. 487. Succession duties
are not ‘‘ expenses ’’ under a will: Re Meudell, 11

0. W. R. 1093.

5, ““In a foreign country’’: mortgages on lands in

Michigan, the mortgages being in decedent’s custody
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in Ontario at the time of his death, held liable for
duty : Treasurer of Ontario v. Pattin, 22 O. L. R. 184.
Had the securities been located out of Ontario at
the time of death, the rule laid down in Woodruff v.
A.-G., 1908, A. C. 508, would prevail. Ib. Simple
contract debts which would have to be sued for out
of Ontario are not taxable here. Ib.

6.—(b) See Cullen v. Atty.-Gen,, L. R. 1 H. L. 190.

‘“ Carried out in Ontario: Re Gwynne Estate, 22 O,
W. R. 405, 3 0. W. N. 1428,

6.—(¢) See Atty.-Gen. v. Newman, 1 O. L. R. 511; Ross

v. The Queen, 32 O, R. 143, 1 O. L. R. 487; Re Ren-
frew, 29 0. R. 565: see sec. 8, note.

8.—(d) *‘ Money received ’’: see Insurance Act, R. S. O.

1914, ch. 183, sec. 178 et seq. Query, whether the
effect of these sections of the Insurance Act is not
to prevent such insurance moneys forming part of
the deceased’s estate for Succession Duty or other-
wise. Query, if they must be disclosed in the in-
ventory required to lead to grant of probate or ad-
ministration or in the affidavit of value and rela-
tionship. See Re Shambrook Estate, 12 0. W. R. 261.

For ‘‘ subsection 3’ in line 3 read ‘‘ clause (e) "’:
4 Geo. V. ch. 2, Schedule (7).

7.—(1) The question of domicile and local situs arises

under this section. When the deceased was domi-
ciled in Ontario at the time of his death and the tax
is levied on property elsewhere, a constitutional
question arises, as also when the deceased’s last
domicile was elsewhere and property locally situ-
ated is taxed: see Dicey Conflict of Laws; Hansen
on Death Duties: Re Phipps, 143 N. Y. 641; Irwin
v. Bank of Montreal, 38 U. C. R. 375; B. N. A. Act,
sec. 92 (2), (13); In re Campbell’s Estate (Mani-
toba Act); In re Templeton, 6 B. C. R. 180; Re
Abbott, 29 Mise. 567; Dos Passos, Col. Inheritance
Taxes: Hoyt v. Commers, 23 N. Y. 224; Re Romaine,
127 N. Y. 80; Re James, 144 N. Y. 6; Wallace v. Atty.-
Gen,, L. R. 1 Ch. Ap. 1; Thompson v. Atty.-Gen., 12
ClL & Fin. 1; Atty.-Gen. v. Jewish Col. Ass’n, 1901,

8.A—4
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1Q. B. 123, See O. C. 12 Jan,, 1906: Atty.-Gen. v.
Woodruff, 15 O. L. R. 416, 12 0. W. R. 611, 1908, A.
(. 508. Payment of duty under this Act is based upon
administration, and duty is payable upon any pro-
perty which can be administered in Ontario. Pay-
ment of non-negotiable deposit receipts payable
after notice at branches in Ontario of Canadian
banks, held by a foreigner at the time of his death
in the foreign country, cannot be enforced except by
his personal representative in Ontario, and succes-
sion duty is payable here in respect of the amount
covered by them: Atty.-Gen. v. Newman, 31 O. R.
340, 1 0. L. R. 511. See also, In re MeDonald Est.,
9 B. C. R. 174; Atty.-Gen. v. Lovitt, 35 N. S. Reps.
223; Lovitt v. Atty.-Gen., 23 Oce. N. 212, 33 8. C. R.
350; The King v. Lovitt, 1912, A, C. 212; Lambe v.
Manuel, 21 Oce. N. 250, Q. R. 18 8. C. 184, (1903),
A. C. 68. Foreign bonds transferable by delivery
and transferred by deceased to sons in foreign coun
try are not within the Act, the powers of the legis
lature being strictly limited to direct taxation within
the province: (B. N. A. Act, sec. 92 (2)). Any at
tempt to levy a tax on property locally situate out
side the province is beyond their competence: Atty.
Gen. for Ontario v. Woodruff, 9 0. W. R. 82, 11 0
W. R. 82,15 0. L. R. 416, 12 0. W. R. 611, 1908, A.
(. 508. It is not within the powers of a Pro
vincial Legislature to impose taxation on property
situate outside the province: Woodruff v. Atty.-Gen
for Ontario, 1908, A. C. 508. Personal property
“‘ gitnate in Ontario:’’ The King v. Lovitt, 43 S. C.
R. 106. Simple contract debts are liable to succes
sion duty whether the deceased was domiciled in the
jurisdiction or not: The King v. Lovitt, 1912, A, ¢
212; Blackwood v. R., 1882, 8 App. Cas. 82. Non
resident deceased: all property which can only
be administered in Ontario is property situate
within Ontario: Irwin v. Bank of Montreal
38 U. €. R. 375. Mortgages on foreign land, the
property of a person resident in Ontario at the time
of his death: Treasurer of Ontario v. Patten, 22 0.
L. R. 184, Application of rule in Woodruff’s case
(1908 A. C. 508) : see Treasurer of Ontario v. Patten,
22 0. L. R.184. Duties on transmission of moveables
having a local situs outside the provineial bound-
aries—Constitutionality : Cotton v. The King, 45 S.
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C. R. 469; and see same case before Privy Council,
1914, A. C. 176, where it was held that the taxation
imposed by the Quebec Succession Duty Aect, 1906,
was not direct taxation within the meaning of seec.
92 of the B. N. A. Act and consequently was ultra
vires the Provincial Legislature. On the question
of what is direct and what is indirect taxation within
the meaning of the B. N. A, Act: see also Atty.-Gen.
for Quebec v. Reed, 10 App. Cas. 141; Bank of
Toronto v. Lambe, 12 App. Cas. 575; Brewers of
Ontario v. Atty.-Gen. Ontario, 1897, A. C. 231, Tax-
ation of *‘ specialties:”” Hope’s Case, 1891, A. C.
476; Winans v, R., 1908, 1 K. B. 1022; Payne v. R.,
1902, A. C. 522. Inheritance taxes upon estates of
non-residents: see article, 49 C. L. J. 273.

7.—(2a) The testator, more than a year before his death
and while in comparatively good health, conveyed
the homestead to his two daughters, the conveyance
being at once registered. No change of possession
took place, the testator continuing to live in the
house until his death. Held, that the conveyance to
the daughters could not be deemed to be made in
contemplation of death within sub-section (a), but
it came within sub-section (b) taken in connection
with section 2 (g) whereby property includes real as
well as personal estate and was subject to duty:
Re George Roach Estate, 10 O. L. R. 208. See Atty.-
(Gen. v. Woodruff, 1908, A. C. 508, and Lord Advo-
cate v. Fleming, 1897, 1 A. C. 152; Lord Advoecate v.
(Galloway, 1884, 11 R. 541; Simms v. Registrar of
Probates, 1900, A. C. 323. See Dos Passos, Col. Inh.
Tax for American Cases.

(2b) Donatio mortis causa given in pursnance of con-
tractual obligation for value not dutiable: Att.-Gen.
for Ontario v. Brown, 3 O. L. R. 167.

2d) Where money passed from the intestate to his
niece in pursuance of a contractual obligation for
value, it was held not dutiable. The transfer was
not a gift but implementing a contract: Atty.-Gen.
v. Brown, 5 O. L. R. 167. Nor was it survivorship:
Ib. See Receiver-General of N. B. v. Schofield, 35

N. B. Reps. 67. Settlement: see R. S. 0. 1914, ch.
74, e.g.
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7.—(2 e, f) See Atty.-Gen.v. Cameron, 27 0. R. 380: see R.

S. 0. 1914, ch. 183, sec. 178 et seq.

7.—(2¢) Double duty : power of appointment: Atty.-Gen.

v. Stuart, 2 0. L. R. 403.

8. Legislation as to percentage of value of estate payable

as duty does not apply retrospectively: Re Lee, 18
0. L. R. 550. Computation of duty where deceased
died domiciled abroad, having an aggregate estate
over the taxable amount, but leaving property in
Ontario under the taxable amount to persons in the
preferred class : Re Renfrew, 1897, 29 O. R. 565. Rate
of duty leviable: Re Lee, 18 O. L. R. 550, 14 O. W. R.

180.

9. By Imperial Order in Council, 26th October, 1896, it

was ordered that the 20th section of the Finance Act,
1894, shall apply to the Province of Ontario. This
section reads as follows:

20.—(1) Where the Commissioners are satisfied that
in a British possession to which this section applies
duty is payable by reason of a death in respect of
any property situate in such possession and passing
on such death, they shall allow a sum equal to the
amount of that duty to be deducted from the estate
duty payable in respect of that property on the
same death.

(2) Nothing in this Act shall be held to create a charge
for estate duty on any property situate in a British
possession while so situate, or to anthorize the Com-
missioners to take any proceedings in a British pos
gession for the recovery of any estate duty.

(3) Provides that the section may be applied by
Order in Council.

(4) Provides that the Order in Council may be re
voked when it appears that the law of the British
possession has been so altered that it would not
anthorize making the order,

Orders in Council extending the provisions of sec.
9 as to allowance of duty paid elsewhere have heen
passed with regard to the following: United King-
dom, 1906 ; British Columbia, 1908; Manitoba, 1909;
New Brunswick, 1907 ; Nova Scotia, 1907 ; Saskatch-
ewan, 1908; Prince Edward Island, 1912.
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11. The Lieutenant-Governor by Order in Council has
approved of the following companies and the bonds
of these companies may be filed as security under the
Suecession Duty Act: Dominion of Canada Guaran-
tee and Accident Insurance Company; Guarantee
Company of North America; London Guarantee and
Accident Company, Limited; Employers’ Liability
Assurance Corporatien, Limited; United States
Fidelity and Guaranty Company; Imperial Guar-
antee and Accident Company; London and Lan-
cashire Guarantee and Accident Company of Can-
ada; The Maryland Casualty Company; National
Surety Company; Railway Passengers Assurance
Company of London, England; The Guardian Acci-
dent and Guarantee Company of Montreal; Ocean

Accident and Guarantee Corporation, Limited; Can-
adian Surety Company.

12.—(1) The Judge of a Surrogate Court has jurisdic-

tion to determine whether a particular estate of
which probate or administration is sought is liable
or not to pay succession duty and the amount of

such duty: his decision being subject to appeal: Re
Renfrew, 29 O. R. 565.

12.—(4) See Re George Roach Estate, 10 O. L. R. 208.

13. ¢ Legacy given by way of annuity ’: Bethune v. The
King, 26 O. L. R. 117.

14, Under the former reading of the section ‘‘ any per-

son dissatisfied may,’’ ete., it was held that the
Treasurer had a right of appeal that he was not
limited to the grounds expressly stated, the whole
appraisement being open to appeal. And the appeal
being for an amount in excess of $10,000, there was
a further appeal to a Judge in Court: Re George
Roach Estate, 10 O. L. R. 208. Appeal: see Judica-
ture Act, R. S. 0. 1914, ch. 56, sec. 26 (2) (n).

15. In computing the duty on an annuity payable at the

testator’s death and of which there is present actual
enjoyment, the duty thereon must be assessed on
its then cash value. On a deferred annuity duty
is payable when the right to enjoy it commences.
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Duty is also payable on the capital producing an
annuity when it becomes distributable as legacies
or as part of the final distribution of the estate.
The payment of duty on future estates being de-
ferred until they become estates in possession, the
duty then payable is not that fixed at the time of
the death, but that assessed on the value of such
estates or interests at the time the right of posses-
sion or enjoyment ensues: Atty.-Gen. v. Cameron, 27
0. R. 380. The duty payable on deferred annuities
when payable, includes the amount actually dis-
tributed whether increased by accumulations or de-
creased by loss: Atty.-Gen. v. Cameron, 28 O. R.
571. Income payable for life or years; when duty
payable on corpus: Atty.-Gen. v. Toronto General
Trusts, 5 O. L. R. 216.

16.—(7) An executor in negotiating and settling the

amount of tax may be a Crown agent and may re-
quire for his own protection the consent of the
parties liable: (see under the Pennsylvania Act,
Seibert’s appeal, Pa. Supp., 6 Atl. 105).

Liability of real property residue for payment of
succession duty: Foxwell v. Kennedy, 24 O. L. R.
189. Mixed fund for payment of debts and succes-
sion duty: Re Gordon, 1877, L. R. 6 C. D. 531; Fox-
well v. Kennedy, 2 0. W. N. 821, 18 0. W. R. 782, 24
0. L. R. 189. Succession duty payable in respect of
pecuniary legacies should be deducted from them and
not from the residue: Kennedy v. Protestant Or-
phans’ Home, 25 O. R. 235; Manning v. Robinson,
29 (. R. 484; Ross v. The Queen, 32 O. R. 143, 1 0.
L. R. 487; see sec. 4, note. A direction in a will to
executors to pay debts, funeral and testamentary ex-
penses, does not operate so as to make succession
duty a charge on the residue and to exonerate the
residue from payment thereof: Re Holland, 3 0.
L. R. 406; Re Bolster, 10 O. L. R. 591. A bequest
free of ‘‘ legacy duty ’’ in Ontario, is interpreted as
free of ‘‘ succession duty '’: Re Gwynne Estate, 22
0. W. R. 405, 3 0. W. N. 1428,

Where executors erroneously and in ignorance of
the existence of claims over valued the estate and
paid succession duty for which the estate would not
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have been liable had the amount of such claims been
deducted therefrom, they were held entitled to re-
cover back from the Crown the amount of the duty

wrongly paid: Ross v. The Queen, 32 O. R. 143,
10. L. R. 487,

21

Under the former reading of the Act, the High Court
had no jurisdiction to entertain an appeal from a
Surrogate Registrar. A special forum was held to
have been created by the statute: Atty.-Gen. v. Cam-
eron, 26 A. R. 103. In litigation under this Act ex-
press power is given to the Supreme Court to deal
with the costs thereof, and where an estate had paid
or was ready to pay all duties which could properly
be claimed against it, it was entitled to the costs of
opposing a claim for higher duties: Atty.-Gen. v. To-
ronto Gen. Trusts, 5 O. L. R. 607. Recovery of money

paid as succession duty in respect of an annuity:

Belhune v. Rex, 21 0. W, R. 559, 3 O. W. N. 941.

“ Dutiable ** property: A.-G. Ontario v. Brown, 5
0. L. R. 167. Costs against the Crown: A.-G. On-

tario v. T. G. T. Co., 5 O. L. R. 607; Lovitt v. A.-G.
Nova Scotia, 33 S. C. R. 350.

23. Rules and regulations made by the Lieutenant-Gov
ernor in Council, 5th May, 1909, for carrying into
effect the Succession Duty Act have been printed
for distribution by the Department. A recent
amendment provides for the filing of an account
in the office of the Surrogate Registrar, where it is
desired to register the original will or an exempli-
fication of a foreign probate and obtain his certi-
ficate under the Registry Act, R. S. 0. 1914, ch. 124,
sec, 55, sub-sec. 4. Forms have also been approved
and published oo\'ering. 1, Affidavit of Value and
Relationship; 2, Short Affidavit of Value (optional
where gross value under $5,000), Schedules A and
B to the foregoing affidavits; 2a, Notice of Appli
cation for Letters; 3, Bond by Applicants; 4, Affi-
davit of Debts and Schedule of Debts; 5, Direcfion
to Surrogate Judge to Make Valuation and Assess
Duty; 6, Order of Judge Directing Hearing and
Service of Persons Interested; 7, Notice by Surro-
gate “Judge to Interested Persons; 8, Report of
Sheriff; 9, Certificate of Discharge; 10, Certificate
of Filing Account for Registration.
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CHAPTER 25.

Tae Law Stamps Acrt.

6. An appearance to a writ was filed in the office of a

deputy clerk of the Crown who was also clerk of the
County Court, but, by mistake, was put with County
Court papers and a stamp necessary for appearance
in the Superior Court was not affixed. The plaintiff
signed judgment as on default of appearance. It
was held that the appearance was a nullity and was
absolutely void under the Stamp Act, and leave was
refused to have the stamp affixed as of the date of
filing or to take it off the County Court files: Bank
of Montreal v. Harrison, 4 P. R. 331, Until the law
stamps have been attached to or impressed on the
paper upon which a judgment is drawn up, there is
no complete effective or valid judgment. An ap-
pearance tendered after all the work of signing
judgment in default of appearance has been com-
pleted, except attaching the stamps, should be re-
ceived and entered: Smith v. Logan, 17 P. R. 219:
see Macbeth v. Smart, 1 Ch. Ch. 269 ; Jones v. Jones,
4 P. R. 194; Denmark v. MeConaghy, 8 P. R. 136.
Deeds executed in England conveying land in this
province do not require to be stamped under the
rovisions of the English Stamp Acts: Murray v.
anbrocklin, 1 Ch. Ch. 300. Constitutionality: see
Attorney-General v. Reed, 10 App. Cas. 141, 3 Cart.
190; County of Hastings v. Ponton, 5 A. R. 543;
Atty.-Gen. for Quebec v. Queen Ins. Co., 3 App. Cas.
1090, 1 Cart. 117,

CHAPTER 26.

Tue Mixivae Tax Aor.

14. *“ Income derived from the mine ’’: see Re Coniagas

and Cobalt, 15 O. L. R. 386. See also R. 8. 0. 1914,
ch. 195, sec. 40.




CHAPTERS 27, 28, 57

21. Where lands were sold in a Mechanie’s Lien action,
the purchaser took subject to the tax: Wesner Drill-
ing Co. v. Tremblay, 18 O. L. R. 439, 13 O. W. R.
1017.

37.—(1) In line 8 for ‘‘ High Court Division’’ read
“ Supreme Court ’’: 4 Geo. V. ch. 2, Schedule (8).

43, In line 1 for ““ 29 "’ read ‘“ 28 ”’: 4 Geo. V. ch. 2,
Schedule (9).

CHAPTER 27.

Tue CorroraTions Tax Acr.

CHAPTER 28.
Tae PusrLic Laxos Acr.

2.—(d) Slides and dams construeted on streams running
through Crown lands, out of logs the property of
the Crown, are not assessable. Timber licenses are
not assessable and there is nothing to remove the
lands over which they are granted from the category
of Crown lands exempt from taxation: Re Shier; Re
Dyment, 14 O. L. R. 210. Public lands: law in regard
to fences and cattle running at large: Fensom v.
C.P.R,70.L.R. 254, 8 0. L. R. 688. See R. 8. 0.
1914, ch. 247. *‘ Virgin soil . . . hardly de-
serves to be called waste lands. The waste lands
of the Crown in England are something entirely
different. . . . There is no sort of suggestion
of any commonable rights over such lands; the con-
trary is abundantly evident’’: Per Meredith, J.:
Fensom v. C. P. R,, 7 0. L. R,, at p. 270.

14. A receipt for purchase money of land from the
Crown entitles the purchaser to maintain trespass:
Deedes v. Wallace, 8 C. P. 385; Glover v. Walker, 5
C. P. 478; Alexander v. Bird, 8 C. P. 539; Whiting
v. Kernahan, 12 C. P. 57, but actual possession is
necessary : Henderson v. McLean, 8 C. P. 42. What
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is a purchaser: see Wells v. Cummings, 27 U. C. R.
470. A person holding land under a license of occu-
pation from the Crown is entitled to a demand of
possession before ejectment brought by a gran-
tee of the Crown: Doe d. Creen v. Friesman, 5
0. 8. 661. The Crown cannot at its pleasure divest
a purchaser of his right to eject intruders nor change
a wrongful occupant into a rightful occupant to the
prejudice of their own vendee; Doe d. Henderson
v. Seymour, 9 U. C. R. 47; Doe d. Henderson v.
Westover, 1 E. & A. 465. A widow is entitled to
dower in the lands purchased from the Crown by
her deceased husband and of which he died pos-
sessed, although no patent had issued and the pur-
chase money was not all paid. She is also entitled
to one-third of the rents and profits for six years
before commencement of action: Craig v. Temple-
ton, 8 Gr. 483. Where a dispute arose between
vendor and purchaser before issue of patent the
Court would not interfere as the whole estate legal
and equitable was in the Crown: Bown v. West, 1
0. 8. 287. A widower was locatee and agreed to
assign his interest to his son in return for certain
services. The locatee married again and subse-
quently the patent issued to the son. The widow was
refused dower: Burns v. Burns, 21 Gr. 7. One
through whom the plaintiff claimed obtained a re-
ceipt on sale of a certain lot, in 1855. Thirteen
years later the person in whosidpossession the re-
ceipt was handed it back, procured his name fraudu-
lently to be substituted and he and the defendant
who claimed under him remained in possession of
the land. The application was pending until 1889,
when the Commissioner ordered a patent to issue
to the defendant, but allowed the plaintiff time to
assert his title in the Courts. It was held he was
not barred by the Statute of Limitations: MeLure
v. Black, 20 O. R. 70. The locatee of Crown lands
under the Act of 1868 had no power to sell or dis
pose of pine timber growing thereon: Hughson v
Cook, 20 Gr. 238. The interest of a debtor in land
bought from the Crown and for which at his death
he had not fully paid and had not obtained a patent,
is available for the benefit of his ereditors and their
right is not destroyed by a friend having paid the
balance of the purchase money and having procured
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the issue of the patent to the heirs: Ferguson v.
Ferguson, 16 Gr. 309. Court will order sale of
locatees’ interest under an execution, and order him
to join in the conveyance to enable the purchaser
to apply for a patent as vendee or assignee of the
locatee: Yale v. Tollerton, 13 Gr. 302. Trespass:
Henderson v. McLean, 8 C. P. 42, and 16 U. C. R.
630. Nicholson v. Page, 27 U. C. R. 505; Bruyea v.
Rose, 19 O. R. 433; Killichan v. Robertson, 6 O. S.
468; Greenlaw v. Fraser, 24 C. P, 230, A patent
operates by way of feoffment with livery of
seizin. (Ib.) A receipt was not sufficient evi-
dence of title to maintain ejectment. A license
of occupation or a patent was necessary: Walker
v. Rogers, 12 C. P. 327. But is sufficient to maintain
trespass: Whiting v. Kernihan, 12 C. P, 57; and see
Deedes v. Wallace, note to see. 14; and also Arm-
strong v. Campbell, 4 C. P. 15. In Young v. Scobie,
10 U. C. R. 372, it was held that receipts prima facie
imported a sale to the plaintiff in ejectment. Where
a married woman claims under letters patent from
the Crown, her husband need not have entered on
the land in order to entitle him to a tenancy by the
curtesy, the letters patent constituting seizin in fact:
Weaver v. Burgess, 22 C. P. 104. Non-compliance
with the terms of the Act: see Barton v. Muir, L. R.
6 C. P. 134; Tooth v. Power, 1891, A. C. 284. Dis-
tress for taxes on located Crown lot: Pattison v.
Emo, 4 O, W. N, 807, 28 O. L. R. 228. Ejectment as
between trespassers on unpatented lands: Effect of
possessory acts under colour of title: See Annota-

tion, 1 D. L. R. 28; see also notes to R, 8. 0. 1914,
ch. 75, secs. 5 and 6 (4).

15. Where the Department has considered opposing

claims and a patent is directed to issue to one claim-
ant the Court cannot review the decision although
it might have taken a different view in the first
instance: Kennedy v. Lawlor, 14 Gr. 224; see Boul-
ton v. Jeffrey, 1 E. & A. 111; Barnes v. Boomer, 10
Gr. 224, The Court has jurisdiction to relieve
against a fraudulent assignment by a locatee before
the issuing of letters patent, but the complainant
must shew why it was necessary to come to the
Court: Bull v. Frank, 12 Gr. 80; see Yale v. Fuller-
ton, 13 Gr. 302, supra. Express notice of an un-
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registered assignment of unpatented land has the
same effect as the like notice of an unregistered
conveyance after patent issued: Goff v. Lister, 13
Gr. 406, 14 Gr. 451. Mortgagee of Crown vendee:
see Garside v, King, 2 Gr. 673.. The omission to
register does not invalidate the transfer as against
the assignor; it operates to prevent the locatee dying
beneficially entitled and defeats any claim of the
widow under the Dower Act: Brown v. Brown, 8
0. L. R. 332, It is no part of the functions of the
Court to take evidence or find facts upon which the
officers of the Crown may act in the disposition of
the rights to claimants to grants of Crown lands:
Brouse v. Cram, 14 Gr. 677.

16. Court will not review decision of the Commissioner:

Kennedy v. Lawlor, 14 Gr. 224, Evidence required for
cancellation : Attorney-General v. Garbutt, 5 Gr. 181.
Concealment: Friteh v. Scheck, 10 Gr. 254; Mahon
v. McLean, 13 Gr. 361 ; Attorney-General v. MeNulty,
8 Gr. 324; Lawrence v. Pomeroy, 9 Gr. 474. Fraudu-
lent misrepresentation: Atty.-Gen. v. Contois, 25 Gr.
346. Commissioner’s error: McIntyre v. Attorney-
(General, 14 Gr. 86. Grant to wrong person: Atty.-
Gen. v. Garbutt, 5 Gr. 383. Grant of reserved
square: Saugeen v. Church Society, 6 Gr. 538. Con-
cealment of improvements: Bailey v. Du Cailland,
6 0. W. R. 506. Concealment: Atty.-Gen. v. Me-
Gowan, 24 Oce. N. 136. Nondisclosure: Lakeview
Mining Co. v. Moore, 36 N. S. Reps. 333. Deserip-
tion to accord with grants of other parcels: Drulard
v. Welsh, 7 0. W. R. 575, 11 O. L. R. 647 (also 9 O.
W. R. 491, 14 O. L. R. 54). Derogation from pre
vious grant: Kilgour v. Port Arthur, 10 O. W. R.
841. Issue by error or improvidence, scire facias,
Attorney-General’s fiat: Farah v. Bailey, 10 0. W.
R. 252; see also Farah v. Glen Lake Mining Co., 11
0. W. R. 1020, 17 O. L. R. 1. Misrepresentation:
Zock v. Clayton, 4 O. W. N. 1047, 28 O. L. R. 447.
Grant by Dominion Government: subsequent statu-
tory grant by province: MeGregor v. Esquimault,
ete., Ry., 1907, A. C. 450. Occupancy of lands under
French title and title of occupants under Tmp. Acts,
14 Geo. IIL, ch. 83, and 31 Geo. IIL, ch. 31, seec. 33:
see Drulard v. Welsh, 11 O. L. R. 647 (also see S. C.
14 O. L. R. 54). The Crown cannot, any more than
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a private person, derogate from its own grant:
Boehner v. Hirtle, 6 D. L. R. 548, 11 E. L. R. 222.
As to dealing with title by legislation and refusal
of Dominion Government to disallow: see 7 Edw.
VIL, ch. 15, 45 C. L. J. 297; and see article by Prof.
Dicey, 45 C. L. J. 457, and see Florence Mining Co.
v. Cobalt Lake, 10 O. W. R. 38, 225, 18 0. L. R. 275,
13 0. W. R. 837. Where a bill is filed by a private
individual to repeal letters patent the onus of proof
is on the plaintiff, even if it may involve proof of
a negative: McIntyre v. Atty.-Gen., 14 Gr. 86. Con-
sideration of the provisions of the Land Titles Act
where patents affected: see Farah v. Bailey, 10 O.
W. R. 252; Farah v. Glen Lake Mining Co., 17 O. L.
R. 1; Zock v. Clayton, 28 O. L. R. 447, See notes to
sec. 22, infra.

. Adverse possession: see Maddison v. Emmerson, 24
Oce. N. 204, Ejectment as between trespassers of
unpatented lands. Possessory acts under colour of
title: see Annotation, 1 D. L. R. 28,

. A patent of land is to be upheld rather than avoided,
and is to be construed most favourably for the gran-
tee: Doe d. Devine v. Wilson, 10 Moo. P. C. 502;
Hyatt v. Mills, 20 O. R. 351; see 19 A. R. 329. When
the Crown has issued letters patent in view of all
the facts the grant is conclusive and a party can-
not set up equities behind the patent: Farmer v.
Livingstone, 8 8. C. R. 140. Reference may be had
to papers in Crown lands office in construing patent:
Brady v. Sadler, 13 O. R. 462, 16 O. R. 49, 17 A. R.
365. Grants from the Crown for value or special
favour are to be construned in the same manner as
deeds from subject to subject: Clark v. Bonnycastle,
5 0. 8. 528,

. Cases in which the High Court has exercised juris-
diction in respect of Crown Patents are collected in
Holmested and Langton, pp. 24, 25. Action by Atty.-
Geen. to set aside patent obtained by fraud: A.-G. v.
Devlin, 15 0. W. R. 584, 1 0. W. N. 554. An action
to declare void a Crown patent for land on the
ground that it was issued through fraud, error or
improvidence, may be maintained in the Supreme
Court of Ontario and the Attorney-General is not
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29.

31

33.

39.
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a necessary party. History of jurisdiction and leg-
islation and review of authorities: see Farah v.
Glen Lake Mining Co., 17 O. L. R. 1; Zock v. Clay-
ton, 4 O. W. N. 1047, 28 O. L. R. 447. See In re
Clarke, 7 Moo. P. C. 77. See also cases noted sec.
16 supra, and as to operation of Land Titles Act
where patents affected.

Liability of locatee for taxes unpaid by previous
locatee: Pattison v. Emo, 28 O. L. R. 228.

Administration of oath by Crown Timber Agent: R.
v. Johnston, 17 0. W, R. 78, 2 0. W. N. 106.

. Nicholson v. Page, 27 U. C. R. 318.

The Ontario Legislature had jurisdiction to enact
this section except so far as it relates to land in the
harbours and canals, if any of the latter be included
in the words ** other navigable waters of Ontario ':
A.-G. of Canada v. A.-G.’s of Ontario, Quebec and
Nova Scotia, 1898, A. C. 700.

What is Free Grant Territory: Lakefield v. Shairp,
17 A. R. 322,19 8. C. R. 657.

. See O’Shanassy v. Joachim, 1 App. Cas. 82,
. Meek v. Parsons, 31 0. R. 529; Chapiewski v. Camp

bell, 29 O. R. 343. False representation as to per-
formance of settlement duties: Atty.-Gen. v. Devlin.
1 0. W. N. 554, 15 0. W. R. 584,

Where by forfeiture the interest of a locatee 1u 1and
has ceased, the lien of the municipality for taxes
which is a charge on the interest of the loecatee,
ceases also to exist: Pattison v. Emo, 28 O. L. R.
228, 4 0. W. N. 807, 12 D. L. R, 309.

. A locatee of free grant lands who has sold the pine

trees on his land before the issue of the patent and
contrary to the provisions of the Aect, is not, nor
anyone claiming under him, after its issue, estopped
from denying the validity of the sale: Chapiewski
v. Campbell, 29 O. R. 343. The right of the locatee
is only to cut and dispose of trees during the pro-
cess of actually clearing the land for cultivation,
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where it appears to be and is requisite that the
trees should be removed. He cannot sell the stand-
ing timber on the parcel en bloc, even though he may
bona fide intend to clear the land: McArthur v.
Deans, 21 O. R. 380. A patent in the usual form of
a patent in fee was issued referring to the lot as
‘“ located and sold.”” The township was within the
geographical limits of the section, but had never
been appropriated or set apart under the provisions
of the Act. It was held that the patent was not sub-
ject to the reservations as to timber. Persons en-
tering and cutting timber after the issue of this
patent were liable in damages: Lakefield, &e., v
Shairp, 17 A. R. 322, 19 S. C. R. 657. Under a
patent containing the clause usual in 1796, reserving
to the Crown all white pine trees, a transferee of
the patentee could maintain trover for the white
pine—for the soil where they grew was his and he
was entitled to their shade as against a stranger:
Casselman v. Hersey, 32 U. C. R. 333. See as to
power to enter and cut pine: Martin v. Romleskie,
12 0. W R. 1165. Logs: ownership of : McWilliams
v. Dickson, 8 O. W. R. 211. Non-compliance with
terms of Act: see Tooth v. Power, 1891, A. C. 284,

44, This section does not prevent an agreement being en-
tered into before the issue of a patent for the grant of
land after the issue thereof. Where such agree-
ment was entered into it was enforced after the issue
of the patent and where all requisites had been com
plied with by the locatee. The Act refers to aliena
tion and any transfer short of a conveyance of title
is not alienation: Meek v. Parsons, 31 O. R. 54, 529;
see Re Beatty and Finlayson, 27 O. R. 642. See
also, Chaprewski v. Campbell, 29 O. R. 343; Hoig v.
Gordon, 17 Gr. 599. The seetion is considered in
Meek v. Parsons, 31 O. R. 529, which must be con-
sidered as overruling Chaprewski v. Campbell, 29
0. R. 343, so far as opposed to it. Tncumber-
ing unpatented lands: McMillan v. American-Abell
Engine Co., 11 West. L. R. 185, 42 S. C. R. 377.
Effect of this section where wife of locatee does not
join in conveyance of an interest in the land: Austin
v. Riley, 16 O. W, R. 668, 19 O. W. R. 40, 23 0. L.
R. 593. A patentee was described as a Free Grant
settler, but the patent did not contain the necessary
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statements under the Free Grants Act. The paten-
tee took absolutely and unconditionally : Canada Per-
manent v. Taylor, 31 U. C. C. P. 41. Wife of
locatee not joining, agreement void: American Abell
Co. v. MeMillan, 42 S. C. R. 377. Where locatee and
wife negotiated an exchange of their free grant land
within 20 years after issue of patent but the wife
failed to sign the contract, the contract was held
valid and enforceable: Asselin v. Aubin, 16 O. W.
R. 566, 1 0. W. N, 986. See Armour, Real Property,
pp. 305-306.

44— (3) For ‘“ High Court Division '’ in line 11 read
“ Supreme Court '’: 4 George V. ch. 2 Schedule (10).

45. An execution against the lands of a patentee on a
judgment for a debt incurred before location of the
lands, does not operate as a charge against the lands
when sold by his devisee even after the expiry of
twenty years from the date of the location: Re
Beatty & Finlayson, 27 O. R. 642. A locatee duly
obtained patents, subsequently he and his wife sold,
taking back mortgages to secure the purchase money.
These mortgages were not interests in the lands
exempt from levy under execution. The exemption
only extends to the original location title. Where
there has been a valid alienation, a mortgage taken
by the original locatee does not vest in him qua
locatee. The word interest does not extend to the
chattel interest of a mortgagee: Cann v. Knott, 19
0. R. 422, 20 O. R. 294; Armour, Titles, pp. 181 and
392. See notes to R. S. 0. 1914, ch. 80, sec. 3.

47, Armour, Real Property, pp. 122 and 133. Seizure
of goods of new locatee for taxes: Pattison v. Emo,
28 0. L. R. 228, note to sec. 39, supra.

53. Martin v. Romleskie, 12 O. W. R. 1165.

53, 54, Sections construed as to ownership of minerals:
Austin v. Riley, 2 0. W. N. 1007, 19 O. W. R. 40, 23
0. L. R. 593.

57. A reservation in a Crown grant of a right to resume
possession for public purposes not void for perpetu-
ity : Cooper v. Stuart, 14 App. Cas. 286: see also as
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to resumption of possession by Crown in virtue of
reservation in original grant: Natal (Col. Sec.) v.
Behrens, 14 App. Cas. 331; Sydney Municipal Coun-
cil v. Atty.-Gen. New South Wales, 1894, A. C. 444;
Davenport v. R.,, 3 App. Cas. 115. Conditions in
grants: Hoggan v. Esquimalt, 1894, A. C. 478; Abbott
v. Minister of Lands, 1895, A. C. 425; Tearle v.
Edols, 13 App. Cas. 183. Reservation in Crown
grant; land bordering on river: Williams v, Pickard,
17 O. L. R. 547. Reservation of *‘ free access to
the shore for all vessels, beats and persons ’’ gives
a right of access only from the water to the shore:
Regina v. Davy, 27 A. R. 508. Effect of pine reser-
vations under the Mines Act: Gordon v. Moose Moun-
tain, 22 O. L. R. 373. Consideration of reservations
in Crown grants: Farquharson v. Barnard, ete., Oil
and Gas Co., 20 O. W. R. 351, 25 O. L. R. 93, 1912,
A. C. 864. Presumptions in grants from the Crown:
Bartlett v. Delaney, 27 O. L. R. 594, 5 0. W. N. 200.
Construction of grants: Riparian owners on *‘ navi-
gable and floatable rivers:”” MacLaren v. Atty.-
Gen. Quebec, 1914, A, C. 258. Reservation of mines
and minerals by the Crown and subsequent rescis-
sion (8 Edw. VIL ch. 17) of such reservation. Ef-
fect of the Statute is to operate as a withdrawal ab
initio of the reservation and confirmation of the title
of the original patentee and those claiming under
him: Austin v. Riley, 19 0. W. R. 40, 2 O. W. N.
1007, 23 O. L. R. 593. See R. S. 0. 1914, ch. 32, sec.
111 and notes. As to reservation of pine trees in
grants of mining lands, R. S. 0. 1914, ch. 32, sec. 112.
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CHAPTER 29.
Tae Crowy Timser AcT.

8.— (1) The plaintiff (timber licensee) sold his interest
in the license and limits to W., but the transfer was
not approved by the Crown as required. It was
held that the legal title to the limits and timber was
in the plaintiff, and W.’s possession was the plain-
tiff’s, who was entitled to maintain an action for
damages to the limits: Booth v. MecIntyre, 31 C. P.
183. Where timber licenses were subject to the
right of a railway acquired before Confederation to
construct across the lands in question, the defend-
ants, assignees of the railway, were not liable for
damages for cutting timber on the limits in carrying
on the building of the railway: Foran v. MeIntyre,
45 U. C. R. 288; see Booth v. McIntyre, 31 C. P. i83.
(Crown timber agents have no right to dispose of
timber on lands sold by Crown land agents, and

cannot affect the rights of purchasers against tres-
passers: Alexander v. Bird, 8 C. P. 539; see Farqu-
harson v. Knight, 25 U. C. R. 413. A purchaser
holding a receipt for an instalment, and having
actnal possession, may maintain trespass against all
comers, though not against the Crown: Glover v.
Walker, 5 C. P. 478.

4. Effect of sale of lands on license and of issue of
atent: Farquharson v. Knight, 256 U. C. R. 413;
Ri(-Mullen v. Macdonell, 27 U. C. R. 36. Replevin
against a wrongdoer in interval between licenses:
Gilmour v. Burk, 24 C. P. 187. Hay on lands under
license : Graham v. Heenan, 20 C. P. 340; McDonald
v. Bonfield, 20 C. P. 73. Timber on road allowances:
see Burleigh v. Campbell, 20 C. P. 369; note to sec.
11. A party obtaining from the Crown agent a license
to enter and cut a quantity of timber of particular
dimensions, not having exclusive possession, cannot
maintain trespass: McLaren v. Rice, 5 U, C. R. 151.
An agreement for the sale of a share in a timber
limit held under license is an agreement for the
sale of an interest in land within the 4th section of
the Statute of Frauds: Hoeffler v. Irwin, 8 O. L. R.
740. The appellants cut timber on land afterwards
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licensed to the respondent, and removed the timber
after the actual grant of the license to the respon-
dent, their contention being that the logs having
been cut before the commencement of the respond-
ent’s title were not his property, but the property of
the Crown. The appellants were held wrongdoers.
The respondents’ title was good as against them,
and they were not entitled to set up a jus tertii
against the respondents: Glenwood Lumber Co. v.
Phillips, 1904, A. C. 405. The licenses are granted
simply for a year, and under the Crown Lumber
Regulations, expire on April 30th, each year. In
case a license is not renewed promptly and a fire
oceurs in the interval, the licensees have no status
to claim damages: Gillies v. Temiscaming and Nor-
thern (No. 1), 10 O. W. R. 971. Timber licenses are
not real property, and are not assessable. What
the holder has is the right to convert into personal
property and thereby acquire a title in himself, in
that which until the act of conversion is real pro-
perty of the Crown: Re Shier, 14 O. .. R. 210. Lum-
ber camps and slides and dams on Crown lands are
not assessable: Re Shier, 14 O. L. R. 210. What
amounts to taking possession and part perform-
ance: Thomson v. Playfair, 25 O. L. R. 765. Where
timber unlawfully taken from Crown property was
taken by force out of the hands of the first takers
who recovered a judgment against the trespassers
which included the value of the timber, the Crown
was held entitled to claim so much of their pay-
ment as represented the value of the timber exclu-
sive of the labour and money expended on it. Attor-
ney-General v. Price, 15 Gr. 304. And the defend-
ant was ordered to pay the costs of the relators.
Atty.-Gen. v. Price, 18 Gr. 7. Licenses are personal
estate: Bennett v. O’Meara, 15 Gr. 396. Query,
whether as was assumed in this case the holder of a
license which has expired may sue for trees cut
during its currency: White v. Dunlop, 27 U. C. R.
237. The licenses are sufficiently proved by the evi-
dence of the Crown timber agent who issued them
in the discharge of his duty and acting as such agent :
Boyd v. Link, 29 U. C. R. 365. Interest of lienor
in insurance moneys representing value of logs:
Chew v. Caswell, 13 0. W. R. 548, 14 O. W. R. 415,
190. L. R. 77. A firm being Crown timber licensees
with a right to cut timber on specified lands wrong-
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fully entered on other lands, cut pine and manu-
factured railway ties which they proceeded to de-
liver under contracts. The Crown Timber Agent
ordered them to desist when they had removed all
but a few ties and afterwards permitted removal of
the others, charging dues in respect of all pine cut,
including that cut on the respondent’s lands. It was
held that the property in the pine continued in the
Crown after it was cut. The respondents if they
had possession, were merely bailees for the Crown
and could not maintain trover or detinue against
the appellants, who were entitled to rely on the title
of the Crown. Also that the appellants were not by
reason of having received the benefit of the pine
trees cut, liable in trespass for the acts committed
by them: Eastern Construetion Co. v. National
Trusts, 1914, A. C. 197. A judgment debtor’s in-
terest in lands as a licensee thereof under the Crown
Timber Act is liable to seizure and sale under a F'i.
Fa. goods and lands: Glenwood Lumber Co. v. Phil-
lips, 1904, A. C. 405; McPherson v. Temiscaming,
1913, A. C. 145. Where an execution is levied on
timber cut by an assignee of a Crown timber licensee
under an assignment made subsequently to the issue
of the writ, the levy is valid unless the assignee took
in good faith, for value, and without notice of the
execution, and has paid his purchase money: Mc
Pherson v. Temiscaming, 1912, A. C. 145, 23 0. W.
R. 458, P. C.

6. Manufacturing condition as to pine on Crown lands;
application of Statute: Smylie v. The Queen, 31 0.
R. 202.

11. Licensees of timber limits are not liable for cutting
timber on road allowances under the authority of
the Crown: Burleigh v. Campbell, 18 C. P. 457. See
also under former rule as to by-laws: Barrie v.
Gillies, 20 C. P. 369. '

12. See Public Lands Aet, R. S. 0. 1914, ch. 28, secs. 44,
45, 52, 53, 55, as to timber on Free Grant lands.

14. Authority of Crown Timber Agent to administer
oaths: R. v. Johnston, 17 0. W. R. 78,2 0. W. N. 106.

20. A Crown agent was not authorized to seize boards
made from Crown timber wrongfully: Miller v.
Clark, 10 U. C. R. 9.
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CHAPTER 30.
Tue Forest Reserves Acrt.
CHAPTER 31.
Tae Bep or NavicasLe WaTers Acr.

2. Navigable water within meaning of this statute: Wil-
liams v. Salter, 23 O. W. R. 34. Right of Crown
grantee to land encroached on by waters of Lake
Krie: Voleanie Oil Co. v. Chaplin, 27 O. L. R. 34,
484. Lands bordering on Lake Erie: Poulin v.
Eberle, 4 0. W. N. 1545, 24 0. W. R. 792. History
of Toronto Harbour: proprietary and riparian
rights in Ashbridge’s Bay: Merritt v. Toronto, 23
0. L. R. 365, 27 O. L. R. 1,48 8. C. R. 1. Title to
lands in Detroit River: Bartlett v. Delaney, 4 0. W.
N. 577, 27 O. L. R. 594. The Act does not apply
where the patent expressly grants bed of river:
Bartlett v. Delaney, 5 O. W. N. 200. The title to a
piece of land in the St. Lawrence River above tide-
water and formed by earth and stone deposited in
the bed of the river was held to be in the Crown.
The presumption in Keewatin v. Kenora, 16 O. L.
R. 184, that the title to the alveus is in the riparian
proprietor was rebutted and this section was held
to justify the conclusion: Haggerty v. Latreille, 29
0. L. R. 300. See also Dixon v. Snetsinger, 23 C. P.
235. Crown grant of lands bordering on river: Wil-
liams v. Pickard, 15 O. L. R. 655, 17 O. L. R. 547.
See the Surveys Act, R. S. 0. 1914, ch. 166, sec. 34.
See also R. S. 0. 1914, ch. 28, sec. 57, notes.

3. Bed of navigable waters: Keewatin v. Ontario, 13 O.
L. R. 237, 16 O. L. R. 184; Johnson v. O'Neil, 1911,
A. C. 552; Minor v. Gilmore, 12 Moo. P, C. 131.
Navigable waters: 26 S. C. R. 444; 1898, A. C. 700.
Review of cases: Merritt v. Toronto, 22 0. W. R.
710,3 0. W. N. 1550, 27 0. .. R. 1,48 S. C.R. 1.
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CHAPTER 32.
Tae MixiNe Acr.

Refer to: Price, Ontario Mining Commissioners’
Cases; Mining and Water Cases Annotated; Me-
Pherson and Clark, Law of Mines in Canada; Arti-
cle, 42 C. L. J. 89, J. M. Clark; Armstrong, Law of
Gold Mining in Australia; De Lissa, Kemp, (Aus-
tral.), MacSwinney, Bainbridge (Eng.).

2.—(k) ** Mining ’: Coniagas v. Cobalt, 13 0. W. R. 333,
15 0. W. R. 761, 20 O. L. R. 622,

2.—(1) Meaning of a reservation of mines of coal, iron-
stone, slates and other mineral: Lord Provost of
Glasgow v. Fairlie, 13 App. Cas. 657. See also post,
notes to sec. 119.

2.—(m) Commission on sale of ‘“ Mining Lands ': Cava-

nagh v. Glendenning, 10 O. W. R. 475; Wiley v.
Blum, 10 0. W. R. 565. Mining rights: Florence
Mining Co. v. Cobalt Lake, 13 O. W. R. 837, 18 O. L.

R. 275. Meaning of ‘‘ mining rights '’ in convey-

ances of land other than from the Crown: see R. S.
0. 1914, ch. 109, sees. 16-19.

2.—(r) Crown prerogative to precious metals: Florence
Mining Co. v. Cobalt Lake, 10 0. W. R. 38, 225, 13
0. W. R. 837, 18 0. L. R. 275: and see sec. 111 note.

2.—(w) Meaning of *‘ mining rights '’ and ‘ surface
rights ’* in conveyances of land other than from the
Crown: see R. S. 0. 1914, ch. 109, sees. 16-19.

2.—(x) ** Valuable Mineral ’’: Re Blye and Downey, 11
0. W. R. 393, 12 0. W. R. 986; Florence Mining Co.
v. Cobalt Lake, 13 0. W. R. 837, 18 0. L. R. 275, and
see note to R. S. 0. 1914, ch. 28, sec. 16.

8. In line 11 for ¢ in which ’’ read *‘ of which ’: 4 Geo.
V. ch. 2, Schedule (11).

19. Cf. R. S. B. C. ch. 18, sec. 104,




. Prospecting after expiry of license: Re Sanderson

. Cf. R. S. B. C,, ch. 18, sec. 7.
. Cf. R. S. B. C,, ch. 18, sec. 6.

. In Ontario, the essential starting point is a sufficient

. This section referred originally only to town sites
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and Saville, 3 O. W. N. 1560, 22 0. W. R. 672, 26 O.
L. R. 616; and see sec. 176 (n). A licensee is not
required by the Aect to do the staking, blazing, ete.,
but the affidavit must be made on first hand knowl-
edge and not guess work or information of others:
Re McLeod and Armstrong, 5 O. W, N, 145.

discovery of mineral; the proper location of it fol-
lows: Re Wright and Coleman, 12 O. W. R. 248, 13
0. W. R. 900; Atty.-Gen. of Ontario v. Hargrave, 8
0. W.R.127,10 0. W. R. 319; Re McNeil and Plotke,
17 O. L. R. 621. The primary requisites are the
possession of a miner’s license and discovery made
on lands open for prospecting: Florence Mining Co.
v. Cobalt Lake, 18 O. L. R. 275, at 286. Discovery:
Re Blye and Downey, 11 O. W. R. 323, 12 0. W. R.
986. No bona fide discovery: Re Spurr & Murphy,
14 0. W. R. 1239, 1 O. W. N. 287. Action for services
in discovering claims and for fees paid: Rasch v.
Heckler, 1 O. W. N, 288. Contest between one alleg-
ing valuable discovery and one who has reset posts
marking a cancelled claim: Munro v. Downey, 14 O,
W. R. 523, 19 O. L. R. 249, The Act does not per-
mit the affidavit on which the claim is based to be
made on information and helief. The knowledge
must be first hand: Re MecLeod and Armstrong, 5
0. W. N. 145. ** Transfer his interest.”” The sec-
tion does not prescribe how the transfer is to
be made nor apparently does it relate back
prior to 14th May, 1906, when the section came
in force. As to application of Statute of Frauds
to such transfers: see Harrison v. Mobbs, 12
0. W. R. 465; (see sec. 71, notes). Sale by
sheriff under fi. fa. to one who is not a licensee:
see Re Clarkson v. Wishart, 22 0. W. R. 901,3 0. W.
N. 1645, 1913, A. C. 828. Compensation for surface
rights : see sec. 104, notes.

transferred by O. C. to the T. and N. O. Ry. Com-
mission under 4 Edw. VIL, ch. 7, sec. 3, and not to
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lands included on plans registered by private indi-
viduals: Western and Northern Lands Corporation
v. Goodwin, 18 O. L. R. 63, 13 O. W. R. 177. Mines
and minerals under right of way of Temiskaming
and Northern Ontario Ry.: Right of Way Nining
Co. v. La Rose Mining Co., 10 O. W. R. 1110. Appli-
cation of Act to town site of town of Cobalt: Conia-
gas Mines v. Cobalt, 13 O. W. R. 333. Lands open
to prospecting: Re Smith and Hill, 14 O. W. R. 881,
1 0. W. N. 98 19 O. L. R. 577. Construction of
Crown grant of mining lands: reservation of rail-
way right of way: La Rose Mining Co. v. T. and .
0. Ry. Commission, 9 O. W. R. 513, 10 O. W. R. 516.
Prima facie a railway is not entitled to minerals
under land purchased by it or taken under compul-
sory powers: R. S. 0. 1914, ch. 185, see. 133.

. Withdrawal of lands from prospecting rights: Flor-
ence Mining Co. v. Cobalt Lake, 10 O. W. R. 38, 225,
12 0. W. R. 297, 13 O. W. R. 837, 18 O. L. R. 275.
Lands open to prospecting: Re Smith and Hill, 19
0. L. R. 577.

. Having regard to the instructions that claims must
be 20 acres, this section can only apply where lands
have been surveyed into 640 acres and 320 acres,
and to lands unsurveyed: Re MecLeod and Arm-
strong, 5 0. W. N. 145,

54.—(1) Planting discovery post: Re Blye and Downey,
11 0. W. R. 323,12 0. W. R. 986.

54.—(2) Claim extending to shore of lake: boundary ex-
tends to edge of non-tidal lake in its natural condi-
tion at low water mark: Re Sinclair, 12 0. W. R. 138.

55. Consideration of procedure after discovery: Stak-
ing out: Recording: Time: Munro v. Smith, 10 0
W. R. 97, at 101. A claim can be staked and
recorded though previously staked and recorded, the
previous staking continuing to exist on the lands
when the party re-staking has knowledge which jus-
tifies his belief that the prior claim has expired,
lapsed, been abandoned or cancelled : Re McNeil and
Plotke, 17 O. L. R. 621.
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57. A licensee who had staked out a mining claim on the
following day took up the stakes, obliterated the
markings and restaked and subsequently recorded
in the last staking. It was held that his claim was
barred and that he had no status to question the
claim of another licensee: Re Munro and Downey,
19 O. L. R. 249, 14 O. W. R. 523; and see Re Cash-
man and Cobalt and James, 10 O. W. R. 658. Re
staking periodically as a device for retaining claim
which is in dispute, and position of intervening
bona fide discoverer: Re Wright and Coleman, 12
0. W. R. 248, 13 0. W. R. 900, 1 O. W. N. 1129,

~—(1) The first staking must be recorded: Re Munro
and Downey, 19 O. L. R. 249: Re Cashman and Co-
balt and James, 10 O. W. R. 658. Consideration of
results flowing from failure to record within fifteen
fifteen days: Munro v. Smith, 8 O. W, R. 452, 10 O.
W. R. 97. Not to record within 15 days is an aban-
donment within seetion 83: Re Wright and Coleman,
12 0. W. R. 248, but see 13 O. W. R. 900. The
boundaries of a mining claim are those shewn on
the claim filed. If the mining record shews them
more extensive, that does not enlarge the true
area. Re Olmstead and Exploration Syndicate: 5
0. W.N.8;24 0. W. R. 974.

~—(3) An affidavit of discovery which complies with
the requirements of the Act is not invalidated by
reason of a reference to a prior claim which had
been staked and recorded but which the deponent
stated he believed to be invalid: Re McNeil and
Plotke, 17 0. L. R. 621,13 0. W. R. 6. History of the
legislation and difference where application is for
working permit: see Re McNeil and Plotke, 13 O.
W. R. 6 at p. 11; (see note to sec. 94). What the
affidavit contemplates; full disclosure: Munro v.
Smith, 8 0. W. R. 452, 10 O. M. R. 97. An untrue
affidavit of discovery will invalidate the Crown lease.
The Land Titles Act gives no protection when the
root of title is thus founded: Atty.-Gen. for Ontario
v. Hargrave, 8 0. W. R. 127, 10 O. W. R. 319. Affi-
davit not in accordance with the requirements of
the Act; adverse claims: Re Isa Mining Co. and
Francey, 10 0. W. R. 31. Affidavit of discovery: Re
Smith and Hill, 1 0. W. N. 98, 14 O. W. R. 881, 19
0. L. R. 577.
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62.—(1) The recorder has no judicial function to per-

form in reference to the filing of the application or
its remaining on the files: Re Isa Mining Co. and
Francey, 10 O. W. R. 31. After an application has
been received to record a claim the mining recorder
may not refuse to receive an application from an
other person to record the staking out of the same
claim. It is the duty of the recorder to receive the
application so that it may be dealt with under the
provisions of the Act: Munro v. Smith, 8 O. W. R.
452, 10 O. W. R. 97. There is nothing in these
sections requiring anything like the exercise of judi
cial functions: Munro v. Smith, 8 0. W. R. 452, 10 O.
W. R. 97; see also Re Wright and Coleman, 12 0.
W. R. 248, 1 0. W. N. 1129, 13 O. W. R. 900. (As
to recorder’s judicial functions, see sees. 130-132,
[lu.\'[)‘ ¥

62.—(2) Priorities: sees. 60-66 discussed. See Campsall

v. Allen, 4 O. W. N. 130, 23 O. W. R. 140.

63. Disputing applications: by licensee not entitled to

interest in lands or mining rights: Re Smith and
Hill,1 0. W. N. 98,14 0. W. R. 881,19 O. L. R. 577:
see also: Re McNeil and Plotke, 17 O. L. R. 621.
Service on disputant of notice of appeal: Re Pin
nelle & Thompson, 2 0. W. N. 711, 18 O. W. R. 683.

65. See Munro v. Smith, 8 0. W. R. 452,10 O. W. R. 97.

67. The Act requires more than a ‘‘ belief ’” in a dis

covery of mineral in place. It requires a discovery
in fact: Re Blye and Downey, 11 O. W. R. 323, 12
0. W. R. 986. Setting aside Crown lease at instance
of the Crown: Atty.-Gen. for Ontario v. Hargrave,
8 0. W.R.127,10 0. W. R. 319.

68. Property right arising from location made under

Mining Act: Bucknall v. B. C. Power Co., 4 0. W.
N. 164, 23 0. W. R. 155. After issue of certificate
the licensee is a tenant at will of the Crown: see
position discussed: Re Clarkson & Wishart, 22 0.
W. R. 901, 3 1. W. N. 1645,-27 O. L. R. 70. Under
a writ of fi. fa. an undivided interest in a mining
claim in respect of which a certificate of record hut
no patent has issned, is liable to seizure and sale:
Clarkson v. Wishart, 1913, . (. 828,

A
2
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70. Declaration of trusteeship: Re Wright and Coleman,
12 0. W. R. 248, 1 0. W. N. 1129, 13 0. W. R. 900.

71. As to questions arising out of transfers of mining
claims before 1906 and under the Acts of 1906 and
1907 : see Harrison v. Mobbs, 12 O. W. R. 465. This
section and section 72 now prescribe the manner in
which the sale of a staked and recorded mining
claim is to be evidenced so as to be capable of en-
forcement. It may become a question whether the
doctrine of part performance is not superseded:
Harrison v. Mobbs, 12 O. W. R. 465, at p. 468. Appli-
cation of the Statute of Frauds: Chevrier v. Trust
and Guarantee, 18 O. L. R. 547, 14 O. W. R. 101.

. Seizure by sheriff of licensee’s interest: Re Clark-
son and Wishart, 22 O. W. R. 901, 3 O. W. N. 1645,

27 0. L. R. 70, 1913 A. C. 828, see secs. 68, 77, notes.

See Irish v. Smith, 2 O. W. N. 1302, 19 O. W. R.
529, 21 0. W. R. 297.

75. Ap oeal within 15 days: see sec. 133, notes; Cf. R. S
(' 1897, ch. 136, sec. 92; see R. S. O. 1914, ch. 12

24,
S0

idependently of the amendment of 1912, the Privy
(Council held that an unpatented mining claim was
“ lands ’ within the meaning of the Execution Act:
(Clarkson v. Wishart, 24 0. W. R. 937 (P. C.), 1913,
A, C. 828. The interest of the holder of an un-
patented mining claim is not a mere tenancy at will
and is exigible under .l \\lit of execution: Clarkson
v. Wishart, 24 0. W, 937, P.C., 1913 A. C. 828,
reversing 27 O. L. R. ¢0.

Y . Object of these provisions considered: Munro v.
. Smith, 8 0. W. R. 452,10 0. W. R. 97. ‘‘ Immediately
e folln“ing " construed: Burns v. Hall, 3 0. W. N.
e 15, 20 0. W. R. 526, 25 O. L. R. 168. Non-perform-

ance of working conditions: Re Perkins and Dowl-

ing, 1 0. W. N. 290.

Application: Trish v. Smith, 2 0. W. N. 1302, 19 O.
W. R. 529, 21 0. W. R. 297.
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. A second location made for the purpose of protect-
ing the original location of itself constitutes no evi-
dence of abandonment of the first: Re Wright and
Coleman, 12 0. W. R. 248, but see 13 0. W, R. 900;
(see sec. 57, notes).

. The claim owner is possessor for an estate determin-
able only by voluntary abandonment de facto or by
those breaches of conditions which amount to a con-
structive abandonment or forfeiture: Walhalla v.
Muleahy, 40 L. J. P. C. 43, quoted with approval:
Re Wright and Coleman, 12 O. W. R. 248, but see
13 0. W. R. 900.

. Lack of discovery goes to the root of the title: see
secs. 35 and 89; Atty.-Gen. for Ontario v. Hargrave,
8 0. W. R. 127, 10 O. W. R. 319; Re MeNeil and
Plotke, 17 O. L. R. 621. Forfeiture of hydraulic
mining lease on breach of condition: right of Crown
to re-enter: R. ex rel. Atty.-Gen. for Canada v. Bon-
anza Creek Hydraulic, 40 8. C. R. 281. Discovery
by miner with expired license: Re Sanderson and
Saville, 3 0. W. N. 1560, 22 0. W. R. 672, 26 O. L.
R. 616.

. Special renewal license: Re Sanderson and Saville,
26 O. L. R. 616.

. Cancellation of claim after office hours stands as of
the following day: Re Blye and Downey, 11 0. W. R
323,12 0. W. R. 986. Application of section: Irish
v. Smith, 19 0. W. R. 529, 3 0. W. N. 711, 21 0. W.
R. 297.

. Application for working permit : non-compliance with
this section: see Re Isa Mining Co. and Francey,
10 O. W. R. 31; and see notes to sec. 59 (3), as to
applications for mining claim. History of legisla-
tion and distinetion between these two applications:
Re MecNeil and Plotke, 13 O. W. R. 6, at p. 11, 17
0. L. R. 621.

104.—(1) To what extent the patentee of the minerals
must give support to surface: whether right of
support extends to support of buildings: distur-
bance of surface where veins are vertical : Coniagas
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Mines v. Cobalt, 13 O. W. R. 333. The compensation
payable for damage done to surface rights is claim-
able only as against the licensee who staked out the
claim, and not as against his transferee: Bassett v.
Clarke Standard Mining Co:,, 10 O. W. R. 752, 12
0. W. R. 584,13 0. W. R. 97, 18 O. L. R. 38. Com-
pensation to be paid owners of surface rights:
Western, ete., Corporation v. Goodwin, 18 O. L. R.
63, 13 0. W. R. 177. In spite of the determination
of legal rights of locatee, it is usual for the Crown
to exercise its grace in favour of the locatee, and
may waive its rights as paramount owner: Clary
v. Lake Superior Corporation, 11 O. W. R. 381.
Measure of damages for unlawful working: Atty.-
Gen. v. Tomlin, 5 Ch. D. 750; Re Merthyr Col-
lieries Co., L. R. 15 Eq. 46. No legal right of com-
plaint of an injury to right of support of land
round a house arises until there has been an actual
interference with the enjoyment of the property:
Backhouse v. Bonomi, 9 H. L. Cas. 503,

104.—(4) The effect is to give a lien, not to affix a per-

sonal liability. The transfer of the rights of the
staking licensee does not in itself operate as a trans-
fer of liabilities: Bassett v. Clark Standard Mining
Co.,, 12 0. W. R. 584, 13 0. W. R. 97, 18 O. L. R. 38.

. Construction of Crown grant of mining lands:
reservation of railway right of way: La Rose Min-
ing Co. v. T. and N. O. Ry. Co.,, 9 0. W. R. 513, 10
0. W. R. 516. Semble, in a Crown grant of a min-
ing location subject to the provisions of the Act of
1906, metals and minerals of every description, in-
cluding the precious or royal metals, passed: Flor-
ence Mining Co. v. Cobalt Lake, 10 0. W. R. 38, 225,
12 0. W. R. 297, 18 O. L. R. 275. As to reservations
of minerals in patents: see R. S. 0. 1914, ch. 28, sec.
57; also Austin v. Riley, 23 O. L. R. 593.

112. Reservation of timber: Gordon v. Moose Mountain
Co., 17 0. W. R. 661, 2 0. W. N, 333, 22 O. L. R. 373.
Reservation of pine timber in grant of mining land:
National Trust v. Miller, 19 O. W. R. 38, 2 0. W.
N. 933, 46 S. C. R. 45. Effect of provisions in this
section on patents issued under R. 8. 0. 1897, ch. 36,
sec. 39: Gordon v. Moose Mountain, 22 O. L. R. 373.
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Conversion of timber: measure of damages: Phillips
v. Conger, 22 O. W. R. 436, 3 O. W. N. 1436; Greer
v. Faulkner, 40 S. C. R. 399.

118. China clay as a mineral: Great Western Ry. v. Car-
palla U. C. C. Co,, 1909, 1 Ch. 218. Brick clay as
mineral and compensation for loss of lands of
special value taken for raiiway right of way:
Davies v. James Bay, 28 O. L. R. 544; and see R.
S. 0. 1914, ch. 185, sec. 133.

119. ““ Gas ”’ is not within the term ‘‘ mines or miner-
als ”" reserved in a deed in 1867. History of oil and
gas fields in Western Ontario: Farquharson v. Bar-
nard, ete., Gas Co., 22 O. L. R. 319, 25 O. L. R. 93,
1912, A. C. 864, see now, ante sec. 2 (e).

119.—(1d) For *‘ providing ’’ in line 1, read ‘‘ prov-
ing ”’: 4 Geo. V. ch. 2, Schaiu]e'(l‘.’).

121. Breach of condition in hydraulic mining lease: right
of Crown to re-enter: R. ex rel. Atty.-Gen. for Can
ada v. Bonanza Creek Hydraulic Concession, 40 S.
C. R. 281.

123. Ownership of location: Armstrong v. Crawford, 10
0. W. R. 381, 534.

125. Powers of Commissioner: Bassett v. Clarke Stand.
ard Mining Co., 10 O. W. R. 752, see also S. C. 18
(). L. R 38 "

128. ‘‘ Court or Judge '’ does not mean the Master in
Chambers in this section: Harrison v. Mobbs, 9 O
W. R. 545. The Court of Appeal may remit case
for trial by Mining Commissioner: Re Wright and
Coleman, 13 0. W. R. 900.

130. Judicial powers of Recorder: Munro v. Smith, 8 0.
W. R. 452, 10 O. W. R. 97. Power to extend time:
Re Pinnelle and Thompson, 2 0. W. N. 711, 18 0.
W. R. 683.

130.—(3) Date of entry of cancellation: Re Blye and
Downey, 11 0. W. R. 323, 12 0. W. R, 986, see also
19 O. L. R. 249.
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130.—(4) ** Persoa affected ”’: Re Cashman and Cobalt
and James Mines, 10 O. W, R. 658; and see Re Munro
and Downey, 19 O. L. R. 249.

132. Enforcement of an award of the Commissioner
under the Aet of 1906: Bassett v. Clarke Standard
Mining Co., 10 O. W. R. 752.

133.—(1) *‘ Person affected by the decision ’’ (sub-sec.
1); *“ parties adversely interested ’’ (sub-sec. 3):
see Re Cashman and Cobalt and James Mines, 10
0. W. R. 658; and see Re Munro and Downey, 19 O.
L. R. 249. Appeal from Recorder: Re McNeil and
Plotke, 17 O. L. R. 621. Where Commissioner found
that claim was blunleringly but sufficiently staked:
appeal : Re Sinclair, 12 0. W. R. 138.

133:—(3) The dates of the recording and the date of fil-
ing the appeal are matters of record and accepted:
Re Munro and Downey, 19 O. L. R. 249, 14 O. W. R.
523. Under the provisions of this section the Min-
ing Commissioner can make order extending time
and can do so ex parte: Re Munro and Downey, 19
0. L. R. 249, 14 O. W. R. 523. Appeal from deci-
sion of Recorder: date of (un(ellation: Re Blye and
Downey, 11 O. W. R. 323, 12 0. W. R. 986. Parties
who alleging the discovery of valuable ore have
staked out a claim and filed an application are
‘‘ parties adversely interested '’ as against one who
has staked out a similar claim on the property and
filed his application, and if notice of appeal has not
been duly filed and served upon them, the appeal
must be dismissed: In re Petrakos, 9 0. W. R. 367,
13 0. L. R. 650. In line 4, for the first *‘ of ’’ read
“on’: 4 Geo. V. ch. 2, Schedule (13).

137. Powers of Mining Commissioner within the scope

of provincial legislative power: Munro v. Downey,
14 0. W. R. 523.

139. Right of inspection of defendant’s mine in action
to restrain defendants from trespassing: Right of
Way Mining Co. v. La Rose Mining Co., 9 O. W. R.
678,

140. Meaning of section and of *‘ justice of the case :
Campsall v. Allen, 23 0. W. R. 140, 4 O. W. N. 130.
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151. Powers of Commissioner: Bassett v. Clarke Stand-
ard Mining Co.,, 10 O. W. R. 752, Appeal from
decision of Commissioner that no bona fide dis-
covery had been made: Re Spurr and Murphy,
14 0. W. R. 1239, 1 O. W. N, 287.

152.—(1) *‘ Fifteen days ’’: Hunter v. Bucknall, 9 0. W.
R. 817.

152—(2) “ Deemed to be abandoned.’’ Rogers v.
McFarland, 14 O. W, R. 943, 19 O. L. R. 622. Special
note on the use of the word ‘‘ deem:’’ see 14 O,
W. R. at pp. 951-2.

152.—(3) Re Smith and Hill, 1 O. W. N. 98,12 O. W. R.
1258, 14 0. W. R. 881, 19 O. L. R. 577.

1563. The same rules apply as in appeals from the deci-
sions of any other judicial officer: Re Rodd, 10 O.
W. R. 671. Matters in the High Court of Justice
should not be intituled ‘‘ Pursuant to the Mining
Act ”’: Munro v. Smith, 8 0. W. R. 452, at p. 456.
Procedure on appeals: notice: Hunter v. Bucknall, 9
0. W. R. 817.

164. Results flowing from breach of statutory duty and
liability for ensuing accident: Pressick v. Cordova
Mines, 24 0. W. R. 631, 25 0. W. R. 228, 4 0. W.
N. 1334, 5 O. W. N. 263; and see Groves v. Wim-
borne, 1898, 2 Q. B. 402.

164.—(23) Former wording ‘¢ snitable pentice ’’: see
Siven v. Temiskaming, 3 O. W. N. 695, 25 O. L. R.
524, 46 S. C. R. 643, 23 0. W. R. 312.

164.—(40) Defect in works: Siven v. Temiskaming, 19
0. W. R. 436, 21 O. W, R. 454, 25 O. L. R. 524, 23
0. W. R. 312, 3 0. W. N. 695, 46 S. C. R. 643.

176. Prospecting after expiry of license: Re Sanderson
and Saville, 26 O. L. R. 616.

181. See Crim. Code, see. 164. The offence is none the
less a crime: Re Sanderson v. Saville, 3 0. W. N.
1560, 22 0. W. R. 672, 26 O. L. R. 616.




CHAPTERS 83, 34, 85, 36, 37. 81
185. In lines 5 and 6 for ** section 1 and sections 3 to 11 **

read ‘‘ section 2 and sections 4 to 11 ’’: 4 Geo. V.
ch. 2, Schedule (14).

194. Effect of repeal on 7 Edw. VIL, ch. 11, sec. 122, and

R. 8. 0., 1897, ch. 36, sec. 39: Gordon v. Moose
Mountain, 22 O. L. R. 373.

CHAPTER 33.

Tae Meran Rerinine Bousty Acr.

CHAPTER 34.
Tue Towx Srres Acr.

CHAPTER 35.

Tuae Oxrtario PusrLic Works Acr.

CHAPTER 36.
Tue Pusuic Works Peace Preservation Act.

CHAPTER 37.

Tuae Bureav or Lasour Acr.



CHAPTER 88.

CHAPTER 38.
Tae TemiskaMING AND NorTHERN ONTARIO RatLwAy Acrt.

4. Damages: limitation: Lumsden v. Temiskaming and
Northern Ry. Co., 15 O. L. R. 469. Liability for non-
feasance: Gillies v. Temiskaming and Northern, 10
0. W. R. 975.

. Vesting lands in Commission: Lumsden v. T. & N. O.
Ry., 15 O. L. R. 469. Reservation of railway right
of way in Crown grant of mining lands an actual
exception of a piece of land and not a mere ease-
ment : La Rose Mining Co. v. T. and N. O. Ry. Com.,
9 0. W.-R. 513, 10 O. W. R. 516. Damages for en-
croachment and taking mineral: T. and N. O. Ry.
Com. v. Alpha Mining Co.,; 10 O. W. R. 1110. *‘ Un-
granted lands ’’: Coniagas Mines v. Cobalt, 13 O
W. R. 333,15 0. W. R. 761, 1 O. W. N. 625, 20 O,
L. R. 622.

. Mines and minerals under the right of way of the
Temiskaming and Northern Ontario: Right of Way
Mining Co. v. La Rose Mining Co., 10 0. W. R. 1110;
6 Edw. VIL,, ch. 11, sec. 109 (Mines Aect, 1906), refers
to town sites transferred to the T. and N. O. Ry.
Commission and not to lands merely included on
plans registered by private individuals: Western
and Northern Lands Corporation v. Goodwin, 18
0. L. R. 63. See R. 8. 0. 1914, ch. 32, sec. 36.

. Approval of withdrawal of lands from prospecting
rights: Florence Mining Co. v. Cobalt Lake Mining
Co., 12 0. W. R. 297, 13 O. W. R. 837.

. Streets and lots: town site: plan: right to search
for minerals: Coniagas Mines v. Cobalt, 13 O. W.
R. 333,15 0. W. R. 761, 20 O. L. R. 622,1 0. W. N.
625. K

. In line 1 for *“ 26 and 27 ’’ read ‘‘ 11, 31, 33 and 34 '
4 Geo. V. ch. 2, Schedule (15).
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CHAPTER 39.
Tae Power Commission Aocr.

7. Powers of Provincial Legislatures: right of Courts to
enquire into validity of Statutes: Beardmore v. To-
ronto, 20 O. L. R. 165, 21 O. L. R. 505; Smith v. Lon-
don, 20 O. L. R. 133. Professor Dicey’s views on
legislation, 9 Edw. VIL, ch. 19; 45 C. L. T. 457.
Hydro-Electric legislation intra vires: Beardmore v.
Toronto, 20 O. L. R. 165, 21 O. L. R. 505; Smith v.
London, 20 O, L. R. 133.

8.—(a) ‘‘ Acquire "’: Felker v. MeGuigan Cons. Co., 1
0. W. N. 946, 16 0. W. R. 417.

8.—(c) Does the doctrine of Fletcher v. Rylands apply
to electricity? Young v. Gravenhurst, 22 O. L. R
291, Jurisdiction of province to take water from
Niagara River has no bearing on question of tres-
pass arising out of construction of transmission
line: Felker v. McGuigan, 1 O. W. N. 946, 16 O.
W. R. 417,

18.—(2) The Ontario munieipality is wholly a creature
of the legislature without abstract rights, and the
legislature has power to vary a contract made by a
municipal corporation, thus interfering with rights
as between litigants: Smith v. London, 13 O. W. R.
1148, 20 O. L. R. 133. 8 Edw. VIL, ch. 22, sec. 4.
Article on Hydro-Electric contracts and their valida-
tion: 24 C. L. J. 137, 257, 285. By-law: contract for
supply of electrie power: validation by legislature:
Smith v. London, 11 O. W. R. 1148, 12 0. W. R. 668,
675,13 0. W. R. 1148, 19 0. L. R. 139, 1 0. W. N.
280, 14 O. W. R. 148, 1248, 20 O. L. R. 133; Beard-
more v. Toronto, 1 O. W. N. 278, 419, 14 0. W. R.
1262, 20 O. L. R. 165, 21 O. L. R. 505; Harrigan v.
Port Arthur, 14 O. W, R. 973, 1087, 1 0. W. N. 169,
216.

18.—(5) Non-submission of contract to ratepayers: Har-
rigan v. Port Arthur, 14 O. W. R. 1087, 1 0. W. N.
169, 216.
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18.—(6) It is a necessary implication from this section
that municipal corporations cannot enter into con-
tracts with the Hydro-Electric Power Commission-
ers without first obtaining the approval of the elec-
tors: Re Scott and Patterson, 12 O. W. R, 637, 17
0. L. R. 270. The Court will not compel a mayor to
sign a contract which does not conform to the ferms
of the by-law submitted to the electorate: Re Scott
and Patterson, 17 O. L. R. 270. By-laws authoriz-
ing contracts with the Hydro-Electric Power Com-
mission confirmed: see 8 Edw. VIL, ch. 22, and see
also Re By-law of Galt; Scott v. Patterson, 17 O.
L. R. 270,12 O. W. R. 637.

35. The Power Commission and the Attorney-General’s
fiat from the standpoint of the Common Law: see
46 C. L. T. 100. Stay of action: Smith v. London,
11 0. W. R. 1148, 12 O. W. R. 668, 675, 13 0. W. R.
1148,19 O. L. R. 139, 14 O. W. R. 148, 1248, 20 O. L.
R. 133; Beardmore v. Toronto, 1 O. W. N, 278, 419,
14 0. W. R. 1262, 20 O. L. R. 165, 21 O. L. R. 505;
Harrigan v. Port Arthur, 14 O. W. R. 973, 1087, 1
0. W. N. 169.

CHAPTER 40.
Tre Hicaway ImPrOVEMENT AcT.
¢. Action where land damaged by improvement to

highway: Martin v. Middlesex. 4 O. W. N. 682, 23
0. W. R. 974.

22. Liability of county for maintenance and repair:
Armstrong Cartage Co. v. Peel, 4 O. W. N. 1031, 24
0. W. R. 372, 10 D. L. R. 169.

CHAPTER 41.

Tae Coronization Roaps Acr.




CHAPTERS 42, 43, 44, 45, 46, 47

CHAPTER 42.
Tue Provi~ciaL Am 1o DraiNace Acrt.

CHAPTER 4
Tuae Muxiciean Drarxace Am Acr

CHAPTER 44.
Tae Tie Draivace Act.

CHAPTER 45.
TaE DEPARTMENT OF AGRICULTURE ACT.

CHAPTER 46.

Tae AcricuLTuraL AssociaTions’ Aor,

CHAPTER 47.
Tae AcricuLTURAL Sooreries’ Act.

3. By his will a testator directed his executors to invest
moneys and pay the vearly interest to an agricul-
tural society. The legacy was payable out of a
mixed fund consisting in part of impure personalty.
It was held that the society came under the Mort-
main Act and in so far as the bequest consisted of
impure personalty it was void. The society was not
bound to expend annually the interest received, but
must not divert it from the purposes directed by




CHAPTERS 48, 49, 50, 51.

the testator: Kinsey v. Kinsey, 26 O. R. 99. Statu-
tory rights: Ireson v. Holt Timber Co., 4 0. W. N.
1106, 24 0. W. R. 433.

CHAPTER 48.

Tae HorTICULTURAL SOCIETIES ACT,

CHAPTER 49.
Tae Viran StatisTics Aor.
7. Armour, Titles, pp. 125, 328.
15, 21, 22, 23. Armour, Titles, p. 328.

CHAPTER 50.
Tae Queen Vicroria N1acara Faris Park Act.

2. There is no liability on the part of the Commissioners
for the park to the public using the highways in the
park by reason of the absence or insufficiency of a
railing on the edge of the cliff, there being no such
statutory obligation imposed on them. Nor are they
liable for an accident happening to a visitor who
is a bare licensee. There would be no liability un-
less the accident occurred by reason of some unusual
danger known to the Commissioners and unknown
to the person injured. The Commissioners are
agents of the Crown, which is not liable for the acts
of the subordinate servants of the Commissioners:
Graham v. Commissioners, 28 O. R. 1.

27.—(2) In line 1, for *“ 29 to 31’ read ‘‘ 31, 33 and
34 7: 4 Geo. V. ch, 2, Schedule (16).

CHAPTER 51.

Tae Queensroy Heigars PArk Act,




CHAPTERS 52, 08, b4,

CHAPTER 52.
Tue ProvinciaL Pargs Acr,

CHAPTER 53.
Tae BurLineroNn Beacm Acrt.

21.—(2) In line 1 for ‘‘ 26 and 27 *’ read ‘* 11, 31, 33 and
34 '': 4 Geo. V., ch. 2, Schedule (17).

CHAPTER 54,
Tae Privy CounciL AppeaLs Acr.

Refer to: Beauchamp, Privy Council Jurisprudence;
Bentwich, Practice in P. C.; Safford and Wheeler,
Practice of the Privy Council (being Macpherson’s
Privy Council Practice); Masters, Canadian Ap-
peals; Johnson, Costs; Judicial Committee Rules, see
41 8. C. R. Appendix.

2. Under the Statute permitting appeal only where the
matter in controversy exceeds $4,000, it is essential
that an appeal to the King in Council should bhe ad-
mitted by the Ontario Court. The Court is bound
to exercise its judgment whether any particular case
is appealable or not; and where it appears by its
order that it has left that question open, the appeal
is incompetent: Gillett v. Lumsden, 1905, A. C. 601,
74 L. J. P. C. 155. Special leave to appeal will not be
given where the question has been settled by a
colonial legislature, the function of the Judicial
Committee being the application, not the policy
of legislation: Tilonko v. Atty.-Gen. for Natal, 1907,
A. C. 461. In cases where there is an alternative
appeal either to the High Court or the Privy Couneil
and parties have made their election to appeal to
the High Court, special leave to appeal from the
High Court will not be given except in very excep-
tional circumstances: Vietorian Ry. Commissioners
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v. Brown, 1906, A. C. 381. Concurrent judgments
of fact in the Court below will not be reversed unless
the appellant adduces the clearest proof of error
and points to the source of that error: Allen v. Que-
bec Warehouse Co., 12 App. Cas. 101; Whitney v.
Joyce, 95 L. T. 74 P. C. There is no power to
relax or dispense with an enactment prescribing
the exact conditions under which applications for
a new trial must be made: George D. Emery Co.
v. Wells, 1906, A. C. 515. Applications for special
leave to appeal to the Privy Council will not be
granted ‘‘ save where the case is of gravity, involv-
ing matters of public interest or some important
question of law or affecting property of consider-
able amount or where the case is otherwise of some
public importance or of a very substantial char-
acter ’: ‘“ Daily Telegraph '’ v. McLaughlin, 1904,
A. C. 776; Prince v. Gagnon, 8 App. Cas. 103; Cité
de Montréal v. Ecelésiastiques de St. Sulpice, 14
App. Cas. 660; Clergue v. Murray, 1903, A. C. 521;
Ewing v. Dominion Bank, 1904, A. C. 806; C. P. R.
v. Blain, 1904, A. C. 453. Court of Appeal has no
jurisdiction to grant leave to appeal to Privy Coun-
cil: Beardmore v. Toronto, 2 O. W. N. 479, 17 0. W
R. 1056. When appeal lies as of right under the
Act and considerations affecting giving of leave:
C. P. R. v. Toronto, 14 O. W. R. 1065, 1 O. W. N.
189, 19 O. L. R. 663. Reduction of amount of dam-
ages claimed so as to prevent appeal to Privy Coun-
cil: McKay v. Toronto Ry., 9 O. W. R. 832, 893;
Preston v. Toronto Ry., 13 O. L. R. 79, 8 0. W. R.
753. *‘‘ Matter in controversy ’’: Milligan v. To-
ronto Ry., 12 0. W. R. 1103, 13 O. W. R. 513,18 0. L.
R. 109, see 42 S. C. R. 238; and cf. Supreme Court
Act, sec. 48; Toronto v. Toronto Electric Light, 11
0. L. R. 310; Townsend v. Northern Crown Bank,
4 0. W. N. 1165, 1245, 24 O. W. R. 516. Judicial
Committee Rules, 1908, with rules as to printing
and schedule of fees: see 41 S. C. R. Appendix. Ap-
peals to Privy Council from Supreme Court and
from Court of Appeal: H. & L. notes, pp. 1082-3.
Proceedings in obtaining leave to appeal: H. & L.
notes, pp. 1083-4. Appeal in forma pauperis; H. &
L. notes, p. 1085.

3. Construetion of this and following sections: Stavert
v. Campbell, 25 O. L. R. 515.
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4. Effect of repeal of R. 8. O. 1897, ch. 48; Stavert v.
Campbell, 21 0. W. R. 172, 174, 370, 3 O. W. N. 591,
641, 716, 25 0. L. R. 515.

5. See former Con. Rule 831; H. & L. notes, p. 1085.
Sections 5 to 9 inclusive correspond respectively to
Con. Rules 831, 830 (5), 830 (6), 830 (7), and 830
(8). Payment into Court of $1,000 did not satisfy
Rule 831: Florence Mining Co. v. Cobalt Lake, 14
0. W. R. 507, 19 O. L. R. 342. Bond of approved
surety company: see R. 8. 0. 1914, ch. 56, sec. 69,
ch. 190, sec. 8, note.

10. Judgment of Supreme Court of Canada: appeal to
Privy Council: Forum to stay execution: Thomp
son v. Equity Fire, 1 O. W. N. 137. Stay of execu-
tion on perfecting security: Stavert v. Campbell, 25
0. L. R. 515.

13. When costs of appeal to the Privy Council have been
allowed they are not subject to the rules of prac-
tice of the lower Courts: there is no right of set-off
and no right to modify the direction to pay, which
means forthwith after the amount is fixed: Metallic
Roofing Co. v. Jose, 17 O. L. R. 237. See Earle v.
Burland, 8 O. L. R. 174, 9 O. L. R. 663; see H. & L.
notes, pp. 1061 and 1094; see former Con. Rule 818
(a), (b), 1255-6, and 1913, Rule 524, which give
effect to this section.

CHAPTER 55.

Tae Domixtoxn Courts Act.

2. See Atty.-Gen. of Ontario v. Atty.-Gen. of Canada, 39
S. C. R. 14, at p. 45.

3. Provision that in cases where the amount in contro-
versy is under $1,000 no appeal shall lie from the
decision of the Court of Appeal to the Supreme
Court except by leave of a Judge of the former
Court, was wultra vires, and not binding on the Su-
preme Court: Clarkson v. Ryan, 17 8. C. R. 251, 4
Cart. 439. Matter in controversy: Toronto v. To-
ronto Electrie Light, 11 O. L. R. 310. Matter in
controversy in the appeal, 12 O. W. R. 1103, cf.
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Supreme Court Act, sec. 48, Exchequer Court Aect,
sec. 72. Reduction of amount of damages to pre-
vent appeal : Preston v. Toronto Ry., 8 0. W. R. 753,
13 O. L. R. 79; McKay v. Toronto Ry., 9 0. W. R.
832, 893. Appeals to Supreme Court: when appeal
lies: H. & L. notes, pp. 1074, 1075. Questions not
appealable: 1075, 1076. Questions appealable: 1076-
1078. Leave to appeal, p. 1078. Security to be
given: pp. 1078-1079. Leave to appeal when neces-
sary: p. 1079. Time for appeal: p. 1079. Notice
of appeal: p. 1080. Case to be settled: p. 1080.
Stay of proceedings pending appeal: p. 1081. Fac-
tums: p. 1081. Notice of hearing: p. 1082. Setting
down appeal for argument : p. 1082.

CHAPTER 56.
Tae JupicaTure Acr.

Refer to: Holmested and Langton, Judicature Act
(Ont.); Holmested and Langton, Forms; Annual
Practice (White Book); The Yearly Supreme Court
Practice; Seton’s Judgments and Orders; Daniell’s
Practice of the Chancery Division; Daniell’s Forms;
Chitty’s Archbold; Chitty’s K. B. D. Forms.

2.—(a) ** Action ’’: Christie Brown v. Woodhouse, 4 O.
W. N. 1265, 24 0. W. R. 619. Definition considered:
R. v. Graves, 21 O. L. R. 329, at p. 353. Third party
proceedings: Bucknall v. Mitchell, 13 0. W. R. 44;
Kinnear v. Clyne, 18 O. L. R. 457.

2.—(h) ** Defendant *’: Hazeltine v. Consolidated Mines,
13 0. W. R. 271. As to corporations and especially
foreign corporations: see Rule 159; H. & L. notes,
p. 291; 1913, Rule 23.

2—(r) ** Plaintiff *’: Bucknall v. Mitchell, 13 ‘O. W. R.
44,

3. See the Judges’ Act, R. S. C., ch. 138,

4. *“ High Court,” *“ Court of Appeal ’’: see Re Erb, 12
0. W. R. 108.
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10. As to law before 1902: see Clarke v. Trask, 1 O. L.
R. 207.

12. The civil jurisdiction of the Court of Appeal was
purely statutory in its origin. The eriminal juris-
diction of the Court of Appeal extended only to
those cases where it was conferred by Dominion
legislation or where an appeal was given by Statute
of Ontario for breaches of law within the power of
the province to enact. No appeal lay to the Court
of Appeal from an order of a Divisional Court
quashing a conviction of a Police Magistrate for
breach of a municipal by-law: R. v. Cushing, 26
A. R. 248. Nor at the instance of the defendant by
leave or mnot from an order of a Divisional Court
respecting a Magistrate’s convietion under an On-
tario Statute: R. v. Pierce, 10 O. L. R. 297. (This
latter case was under the 1904 amendment.) As
to the authority of a Provincial Legislature in re-
gard to offences under Provincial Acts: see Atty.-
Gen. v. Hamilton S. Ry. So., 1903, A. C. 524. The
Court had original jurisdiction under R. S. 0. 1897,
84, and in election cases. Jurisdiction of the Court
of Appeal and of a Judge thereof considered and
compared with the jurisdietion of the English Court:
see Embree v. McCurdy (No. 2), 14 O. L. R. 325.

13. For Imperial Statutes regulating the jurisdiction of
the Court of Chancery in England and which
became part of the law of Ontario: see R. 8. O. 1897,
Vol. IIL.; see as to eriminal jurisdiction: B. N. A.
Act, sec. 91 (27), and 93 (14). The High Court
of Justice was a Superior Court of eriminal juris-
diction within the meaning of the Criminal Code:
see Code, R. 8. C., ch. 146, "As to power to make
rules in criminal matters: see Code, sec. 576. KEs-
treated bail bonds: see R. 8. 0. 1897, ch. 106; R. S.
0. 1914, ch. 104, Powers of the High Court in mat-
ters testamentary considered: see R. 8. 0. 1914, ch.
62, sec, 32; Mutrie v. Alexander, 23 O. L. R. 396.
The High Court has jurisdiction to try the validity
of wills even after probate granted by the Surrogate
Court (after a contest in which the plaintiff in the
High Court action was not a party): Badenach v.
Inglis, 4 O. W. N, 1495, 29 O. L. R. 165. On
a motion to quash a econvietion in a eriminal
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On a motion to quash a conviction in a criminal
matter and not merely for a penalty imposed by or
under provincial legislation, no jurisdiction is con-
ferred on the High Court to give costs to the appli-
cant against the prosecutor or magistrate: Rex v.
Bennett, 4 O. L. R. 205. Under the Judicature Act,
as before it, the claim in an action on a foreign judg-
ment may contain counts claiming to recover on
the original consideration: Bugbee v. Clergue, 27
A. R. 96, 31 8. C. R. 66. Plaintiff owning land in
U. S. got specific performance of contract to ex-
change for land in Ontario: Montgomery v. Rup-
pensburg, 31 O. R. 433. A receiver was appointed
in respect of the rents and profits of lands out of
the jurisdiction over which the plaintiff had an
equitable claim: Duder v. Amsterdamsch Trustees
Kantoor, 1902, 2 Ch. 132. The Court has jurisdie-
tion to set aside an agreement in respect of lands
some of which are out of the jurisdiction: Mackay
v. Colonial Inv. Co., 4 O. L. R. 571; but will not
entertain an action to enforce a lien on lands out of
the jurisdiction by a judgment for sale or recovery
of possession: G. N. W. Ry. v. Charlebois, 1899, A.
C. 114. As to service of a writ of summons out
of the jurisdiction: see Con. Rule 162, 1913, Rule 25.
Proper parties: see Mackay v. Colonial Inv, and
Loan Co., 4 0. L. R. 571. Since the Judicature
Act, the compromise of an action will be enforced
by an order of the Court: Pirung v. Dawson, 9 O. L.
R. 248,

16.—(a) Equitable relief: see Cope v. Creighton, 30 0.
R. 603. Court appointed a guardian for long
unheard-of absentee and directed that he be served
with office copy of order for partition and notice
for the absentee: Re Hynes, 19 P. R. 217. The
equitable jurisdiction of the High Court was ex-
pressed in the Judicature Aect, R. S. 0. 1897, sec.
51, to be *‘ the like jurisdiction as by the laws of
England were on the 4th day of Mareh, 1837, pos-
sessed by the Court of Chancery in England in
respect of the matters hereinafter enumerated, that
is to say:

(1) In all cases of fraud and accident. Fraud: audit:
see Teacher v, Calder, 1899, A. C. 451.
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(2) In all matters relating to trusts, executors
and administrators, co-partnership and account,
mortgages, awards, dower, infants, lunatics and their
estates. The re-marriage of mother, sole surviv-
ing guardian of an infant, is not in itself a reason
for the Court appointing a co-guardian. The bene-
fit of the infant is the sole ground for interfer-
ence. Where second husband of different religion
that also may be no ground if infant is left alone
and brought up properly: Re X.; X, v. Y., 1899, 1
Ch. 526: (see provisions of the Infants’ Act, R. S.
0., 1914, ch. 153, and notes). Power of Judge to
order committee of lunatic to exercise election to
take under or against will: Re Earl Sefton, 1898, 2
Ch. 378; (see the Lunacy Act, R. 8. O., 1914, ch. 68
and notes). See R. S. 0O, 1914, ch. 102, sec. 9;
29 Car. II, ch. 3, see. 7, as to declarations or
creations of trusts. Remuneration of trustees
and executors, R. S. 0., 1897, ch. 129, sec. 40;
R. 8. 0., 1914, ch. 121, sec. 67. Proceedings on tak-
ing accounts: Con. Rule 667, et seq.; H. & L. notes,
1913, Rule 410, ete. See also The Annual Practice,
Williams on Account, Seton’s Judgments. As to ac-
counts between principal and agent: Mackenzie v.
Johnson, 4 Mad. 373; Lake v. Bell, 34 Ch. D. 462;
Statute of Limitations no bar where there is express
trust; Rochefoucaunld v. Boustead, 1897, 1 Ch. 196;
mutual accounts: Phillips v. Phillips, 9 Hare 471;
accounts between patentee and infringer: Watson v.
Holliday, 20 Ch. D. 780; where account is the proper
remedy : Job v. Potton, L. R. 20 Eq. 84. Awards: see
R. S. 0., 1897, ch. 62; R. 8. 0., 1914, ch. 65. See also
as to what may be the subject of an arbitration:
Baker v. Townshend, 1 Moore 120, Hewitt v. Hewitt,
1 Q. B. 110; as to what is a submission, Re Hammond
and Waterton, 62 I.. T. Rep. 808; if the parties to a
submission are to be deprived of any legal right, it
must be clearly stated: Re Green and Balfour, 63 L.
T. Rep. 97, 325; duty of arbitrator in hearing evi-
dence: Nickalls v. Warren, 6 Q. B. 615, Johnstone v.
Cheape, 5 Dow 247; arbitrators not liable for negli-
gence: Tharsis Sulphur v. Loftus, I. R. 8 C. P. 1;
certainty requisite in an award: Hawkins v. Col-
clough, 1 Burr. 275, Watson v. Watson, Styles’ Re-
ports, 28; reference to arhitrators and stay of action:
Manchester Ship Canal v. Pearson, 1900, 2 Q. B. 606.
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See also Russell on Arbitration, Redman on Arbi-
tration, and The Annual Practice, where the Arbi-
tration Aect, 1889, is annotated. Appeals from
awards of arbitrators under Dominion Ry. Aect,
R. S. C, ch. 37, see. 209; Brirely v. H. & B. Ry,,
25 0. R. 88. Infants: see R. 8. 0. 1897, ch. 168; R.
8. 0. 1914, ch. 153.

(3) To stay waste.

(4) To compel the specific performance of agree-
ments: Specific performance of agreements of per-
sonal property: Cudder v. Rutter, 2 White and
Tudor, 416; specific delivery up of chattels: Pusey
v. Pusey, 2 White and Tudor, 454; acts of part per-
formance enabling specific performance of parol
agreement to be decreed notwithstanding the Statute
of Frauds: Lester v. Foxeroft, 2 White and Tudor,
460; specific performance with compensation: Seton
v. Slade, 2 White and Tudar, 475; difference as to
admission of evidence where specific performance is
sought and where it is resisted: Woollam v. Hearn,
2 White and Tudor, 513. Refer to: Fry on Specific
Performance; Rawlins on Spegific Performance;
Seton’s Judgments and The Annual Practice. Speci
fic performace: when remedy applies, see note 1 D.
L. R. 354; grounds for refusing, note, 7 D. L. R. 340;
lands out of the jurisdietion, note 2 D. L. R. 215, and
see Smith v. Ernst, 20 W. L. R. 772, 21 W. L. R. 483.
Montgomery v. Ruppenberg, 31 O. R. 433. Con
tract for sale of reversionary interest will' not
be specifically enforced where a long delay has
taken place and the reversion fallen into possession:
Levy v. Stogdon, 1899, 1 Ch. 5. Lien for unpaid
purchase money: default in last instalment was
made by purchaser who thereupon went away for
a time and the vendor entered and leased. Pur-
chaser held not entitled to specifiec performance nor
to recover instalments, but was entitled to damages
as the contract on the facts was considered not
abandoned or repudiated: Cornwall v. Henson, 1900,
2 Ch. 298. Specific performance of agreement to
devise farm in return for care and services: see
Smith v. Smith, 29 O. R. 309, 26 A. R. 397. The
purchaser under a contract for sale of land who
seeks specific performance, must have been prompt




CHAPTER 56, 95

in performing the duties devolving on him under
the contract: Hesslein v. Wallace, 29 N. S. Rep. 424,
29 S. C. R. 171. Where time of essence of agree-
ment : failure of purchaser to close in time: Snell v.
Brickles, 28 O. L. R. 358. How provision as to time
of essence may be waived: Dahl v. St. Pierre, 5 0. W.
N. 230, 256 O. W. R. 261; Webb v. Hughes, L. R. 19
Kq. 281. Waiver of right of rescission: Foster v.
Anderson, 15 O. L. R. 362, 16 O. L. R. 565; Norman
v. McMurray, 4 O. W. N. 1256, 24 O. W, R. 532, 10
D. L. R. 757. Where there is a deficiency, specific
performance in regard to what the vendor has may
be decreed at the suit of the purchaser: Dixon v.
Dunmore, 24 0. W. R. 774, 4 0. W. N. 1501; Me-
Laughlin v. Mayhew, 6 O. L. R. 174; Kennedy v.
Spence, 3 0. W. N. 76, 20 O. W. R. 61. A contract
was made of land for sale by trustees to A. and A.
entered into another contract to sell the same lands
to one of the trustees. A. was held bound to com-
plete his contract, and not entitled to specific per-
formance of the sub-contract: Delves v. Gray, 1902,
2 Ch. 606. Equitable jurisdiction of County Court:
see R. S. 0. 1897, ch. 55, sec. 23, R. 8. 0. 1914, ch. 59,
sec. 22, Damages in lieu of specific performance:
see sec. 18, notes,

(5) To complete the discovery of concealed papers
or evidence of such as may be wrongfully withheld
from the party claiming the benefit of the same.

(6) To prevent multiplicity of suits: see sec. 16 (h).

(7) To decree the issue of Letters Patent from the
Crown to rightful elaimants.

(8) To repeal and avoid Letters Patent issued erro-
neously or by mistake or improvidently or by fraud.
The mere fact that a patent has expired is not a
sufficient reason why a petition for its revocation
should not be presented: North Eastern Marine
Engineering Co. v. Leeds Forge Co., 1906, 2 Ch. 498,
75 L. J. Ch. 720. Jurisdiction of the High Court to
repeal patent: scire facias: fiat of Attorney-General:
see Farah v. Bailey, 10 O. W. R. 252; Farah v. Glen
Lake Mining Co., 17 O. L. R. 1; also Con. Rule
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241, 1913; Rule 5 (2). The language of the Judica-
ture Act is sufficiently wide to include the jurisdie-
tion vested in the Court of Chancery by R. 8. O. 1877
ch. 23, sec. 29, and includes the cancellation of patents
at the suit of private persons. History of legislation
and jurisdiction and review of authorities: see Farah
v. GGlen Lake Mining Co., 17 O. L. R. 1; Zock v. Clay-
ton, 4 O. W. N. 1047, 28 O. L. R. 447, and notes to
R. 8. 0. 1914, ch. 28, seec. 22,

16.—(b) The Court is sparing and cautious in its use of
declaratory judgments: Prowd v. Spence, 4 O. W. N.
998, 24 0. W. R. 329. An action will not lie in
Ontario for a declaration that under a transaction
entered into outside Ontario, land situate beyond the
limits of the province is held by the defendants as
mortgagees: Gunn v. Harper, 30 O. R. 650, 2 O. L.
R. 611. Where a special forum is created by statute
for determining rights of parties, a declaration of
right will not be made in an action which the Court
has no jurisdiction to entertain: Atty.-Gen. v.
Cameron, 26 A. R. 103. The High Court will not
usurp the functions of another tribunal, e.g., the
Surrogate Court, under the guise of a declaratory
judgment: Mutrie v. Alexander, 23 O. L. R. 396.
Declaration : practical difficulties: Barton v. Hamil-
ton, 13 O. W. R. 1118 at 1129. The Court, in the
exercise of its discretion as to declaratory judg-
ments, refused to allow a company, which deemed
itself liable for infringement, to bring an action
after the patent had expired for a declaration that
the patent was void ab initio: North Eastern Marine
Engineering Co. v. Leeds Forge Co., 1906, 2 Ch. 498.
Plaintiff seeking equitable execution held to have
no locus standi to claim a declaration as to the right
of judgment debtor in lands: Thomson v. Cushing,
30 0. R. 123, 30 O. R. 388. The plaintiff erected a
fence around a piece of land. The local authority
pulled it down, claiming that the land formed part
of the highway. The plaintiff claimed that this
action prevented him from selling the land. Held,
that the assertion of the defendants’ claim to the
land gave the plaintiff no cause of action, and, there-
fore, he could not be given a declaratory judgment.
His only cause of action was for pulling down the
fence: Offin v. Rochford Rural Council, 75 L. T. Ch.
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348, 1906, 1 Ch. 342. *‘ Direction ’: ‘* Declaratory
Judgment ’’: see Stoddart v. Owen Sound, 27 O. L.
R. 221; Burghes v. Atty.-Gen., 1911, 2 Ch, 139; Bun-
nell v. Gordon, 20 O. R. 281; Thomson v. Cushing,
30 O. R. 123; Stewart v. Guibord, 6 O. L. R. 262.
A declaration will not be made where the question
is a mere academic one: Patching v. Ruthven, 10
0. W. R. 620. Action to have the validity of a life
insurance policy declared: when premature: Honour
v. Equitable Life, 1900, 1 Ch. 852. The High Court
has no jurisdiction to make a declaration of nullity
of marriage on the ground that one party was of
unsound mind: A, v. B,, 23 O. L. R. 261; Caine v.
Bernien, 18 0. W. R. 627, 2 0. W. N. 796. Declara-
tory judgment involving validity of marriage: see
May v. May, 2 O. W. N. 68, 413, 16 0. W. R. 1006,
18 0. W. R. 515, 22 O. L. R. 559. Prowd v. Spence,
24 0. W. R. 329, 4 0. W. N. 998, 10 D. L. R. 215. Re-
marks on declaratory judgments: N. Y. & O. Ry. v.
Cornwall, 5 O. W. N, 304. A declaratory judgment
will not be made when resort may be had to avail-
able statutory provisions for determining the ques-
tion: Ottawa Y. M. C. A. v. Ottawa, 5 O. W. N. 383,
Declaratory judgments: see Armour, Titles, p. 186.

16.—(d) Counterclaim sounding in damages: Company
Act provisions: Grills v. Farah, 21 O. L. R. 457.
Relief against co-defendant: Cope v. Crichton, 18
P. R. 462, Third party procedure: see Rule 209,
H. & L. notes, pp. 388-396: see 1913, Rule 165 et
seq., and see provisions of sec. 126 post.

16.—(e) Undisclobsed equities : see note 1 D. L. R. 76.

16.—(f) Staying procedings: what cases within this sec-
tion: see Cole v. Canadian Fire Ins. Co., 10 0. W, R.
906, 15 O. L. R. 336. Injunction to restrain enforce-
ment of judgment. Attempt to raise new defences:
Boeckh v. Gowganda Queen, 4 O. W. N, 27. New
litigation after a settlement or compromise is car-
ried out: MeCollum v. Caston, 1 O, L. R. 240; David-
son v. Merritton Wood, ete., Co., 18 P. R. 139. Prior
action pending: see Tilbury West v. Romney, 19
P. R. 242. Where the law is well settled and clear
against the plaintiff: Lawry v. Tuckett-Lawry, 2

8.A—~T
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0. L. R. 162. Consolidation: Kunla v. Moose Moun-
tain, 22 O, W, R. 64, 3 0. W. N. 1085, 1203. Where
there is no reasonable probability of an action suc-
ceeding it ought to be dismissed as frivolous and
vexatious: Birch v. Birch, 1902, P. 130. Stay of
proceedings pending winding-up: see R. 8. C., 1906,
ch. 144, secs. 5, 46; see Canada Consolidated Mineral
Co. v. Savoie, 11 0. W. R. 380. As to restraining
frivolous and vexations actions: see (in addition
to notes under section) H. & L. notes, Con. Rule
261, p. 469, 1913, Rule 124. Prohibition; general
principles: see Martin v. Mackonochie, L. R. 3 Q.
B. D. 730,4 Q. B. D. 697, 6 App. Cas. 424; prohibition
to a coroner: R. v. Herford, 3 E. & E. 115; prohibition
lies to a pretended court as well as to a real one:
Chambers v. Jennings, 2 Salk. 553. See also Seton’s
Judgments. See 1913 Rule 207 (11), 208 (9), 622-
624, Con. Rule 1100, H. & L., pp. 1307-8.

16.—(g) Alimony and registration of judgments in ali-
mony : see sec. 73, post.

16.—(h) See as to principle which should prevail to
avoid multiplicity of action: McHenry v. Lewis,
1882, 22 Chy. D. 397. As applied to foreclosure
actions to avoid separate redemption action: see
Federal Life v. Siddall, 12 O. W. R. 529. (See
also 22 O. L. R. 96.) Judgment against a
syndicate and its members: Bigelow v. Powers,
1 0. W. N. 599. Staying one action to let mat-
ters in question be tried on another: Berry v.
Hall, Hall v. Berry, 10 O. W. R.,496. A writ of
summons was issued by mortgagees in the District
Court for the district where the land was situated,
a writ endorsed for a claim to recover possession
of the land. The plaintiffs had also brought an
action in the High Court for a declaration of right
in regard to the same land, in which they might have
claimed the'same relief, but this was held no ground
for enjoining them from proceeding in the District
Court: Central Trust Co. v. Algoma Steel Co., 6 0.
L. R. 464. Where it can possibly be done without
injustice or inconvenience, one action should be suffi-
cient: see Morton v. Grand Trunk, 8 O. L. R. 381;
Reid v. Goold, 8 0. W. R. 642. Proceedings under
the Mechanics’ Lien Act will not be interfered with
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if the plaintiff also chooses to issue a writ for the
same relief in a personal action: Hamilton Bridge
v. General Contracting Co., 14 0. W. R. 646, 1 O.
W. N. 34, Where plaintiff’s claim can be disposed
of in pending winding-up proceedings: see R. S. C.
1906, ch. 144, secs. 5, 46; Canada Consolidated
Mineral Co. v. Savoie, 11 0. W. R. 380. Exercise of
powers of Court in adding defendant: Strathy v.
Stephens, 5 O. W, N. 119.

17. Mandamus: a prerogative writ of mandamus is
stricti juris. The applicant must show strict com-
pliance with the rules governing his right to the
relief asked, and establish his legal right to the
performance of the duty which he seeks to
compel: Re Williams and Brampton, 12 0. W.
R. 1235, 17 O. L. R. 398. Summary application
for prerogative writ of mandamus to enforce
statutory duty of a public body: Toronto
Public Library Board v. Toronto, 19 P. R. 329.
A writ of mandamus will not be granted when, if
issued, it would be unavailing: Re Giles v. Welling-
ton, 30 O. R. 610. Writ of mandamus discussed:
Rich v. Melancthen, 3 O. W. N. 826, 21 0. W, R.
517. Mandamus to Council to submit local option
by-law under the Liquor License Act, R. 8. 0. 1897,
ch. 245, sec. 141 (3) : requirements: Re Williams and
Jrampton, 17 O. L. R. 398; Re Carter and Clapp,
12 0. W. R. 1275. Mandamus to compel company
to transfer shares on company’s books: Nelles v.
Windsor, Essex and Lake Shore Railway, 14 0. W.
R. 463, 16 O. L. R. 359. Semble, a prerogative writ
of mandamus cannot be granted in an action but
only on motion: in any event, it will not be granted
to enforce private rights arising under an agree-
ment: Kingston v. Kingston, Portsmouth, ete., Ry.,
25 A. R. 462, Mandamus in action granted where
plaintiff shows that he will suffer injury by await-
ing resnlt of the action: Nelles v. Windsor, 11 0. W.
R. 463, 16 O. L. R. 359. As to mandamus in cases
of statutory duty: R. v. Payn, 6 A, & E. 392; position
of servants of the Crown: R. v. Lords Commissioners
to the Treasury, L. R. 7 Q. B. 387.

Injunction: this section does not extend the jur-
isdiction of the Court nor alter the principles
on which the Court gives summary relief by
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interlocutory injunction: Lawson v. Crawford,
10 O. W. R. 871. Injunetion to prevent oral slander:
Quirk v. Dudley, 4 O. L. R. 532. Injunction to restrain
apprehended wrong: Bradley v. Barber, 30 O. R.
443. Injunction restraining landlord’s distress:
Neal v. Rogers, 2 0. W. N. 507, 17 O. W. R. 1070.
Injunction to prevent publication of employer’s
stenographic notes: Laidlaw v. Lear, 30 O. R. 26.
Motion to dissolve interim injunetion: McCuaig
v. Conmee, 18 P. R. 45. Where a plaintiff resides
out of the jurisdiction and is required to give
security for costs before prosecuting an action,
he must also give the undertaking of a responsible
person in the jurisdiction as one term of getting
an interlocutory injunetion: Delap v. Robinson, 18
P. R. 231. Where serious loss and public inconven-
ience would necessarily result from granting in-
junction and no irreparable loss from refusing it:
see Dwyre v. Ottawa, 25 A. R. 121. Alteration of
circumstances is not an answer to an action for an
injunction to restrain breach of a covenant: Duke
of Bedford v. Trustees British Museum, 2 My. & K.
552; Sayers v. Collyer, 28 Ch. D. 103; interlocutory
injunctions: Griffith v. Blake, 27 Ch. D. 474, Newson
v. Pender, 27 Ch. D. 43; mandatory injunctions: Lon-
don Brewery v. Tennant, 9 Ch. D. 212, Isenberg v.
Bast India House, ete., 3 De G. J. & S. 263. See Kerr
on Injunctions, Seton’s Judgments, The Annual
Practice, Holmested & Langton, pp. 76 to 96, 1912
Rules 216, 211, 221, Injunctions in County Courts:
see R. 8. 0. 1914, ch. 59, see. 23. Power of Local
Judge of High Court: see 1913 Rule 211, also Bald
win v. Chaplin, 4 0. W. N. 1574, 24 O. W. R. 860.

Equitable execution: Thomson v. Cushing, 30 0.
R. 123, 388; Re Melnnes v. MeGaw, 30 O. R.
38. [Equitable execution: voluntary payment by
the Crown: Stewart v. Jonmes, 19 P. R. 2

1 O. L. R. 34. Practice under order appoint
ing receiver: see McLean v. Allen, 18 P. R.
255. Judgment debtors, a limited liability com
pany incorporated and doing business abroad had
no assets which could be got at by ordinary
execnution, nor could the judgment creditor make
the affidavit under the rules to attach debts by
garnishee proceedings, being ignorant of the par-
ticulars of the debts. Tn view of the facts and of the
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likelihood of the debtors collecting the funds them-
selves, there were special circumstances which made
it just and convenient to allow the judgment creditor
equitable execution by way of a receiver: Gold-
schmidt v. Oberrheinische Metallwerke, 1906, 1 K.
B. 373, 75 L. J. K. B. 300. See also as to rights of
judgment creditors: Anglo-Italian Bank v. Davies,
9 Ch. D. 275. An assignee for value of a debt
has priority over a person who subsequently ob-
tains an order appointing him receiver by way
of equitable execution over such debt, although the
order was obtained before notice of the assignment
was given by the assignee to the debtor: In re Bris-
tow, 1906, 2 Ir. R. 215. Equitable execution for
patent: see R. 8. O. 1914, ch. 80, sec. 18, Edwards
v. Picard, 1909, 2 K. B. 903. In order to justify the
making of an order appointing a receiver at the
instance of a judgment creditor, the circumstances
must be such as would have enabled the Court of
Chancery to make such an order before the Judi-
cature Act: O’Donnell v. Faulkner, 1 O. L. R. 21;
Re Asselin and Cleghorn, 6 O, L. R. 170. Receiver
by way of equitable execution: Manufacturers’ Lum-
ber Co. v. Pigeon, 22 O, L. R. 36, 378, 17 0. W. R. 9,
691, 19 O. W. R. 818; Kelly v. Ottawa Journal, 14 O.
W. R. 934; Neal v. Rogers, 22 O. L. R. 588. Princi-
ples of equitable execution: see Thompson v. Gill,
1903, 1 K. B. at p. 795. Right of a mortgagee to a
receiver: Re Prytherch, P, v. Williams, 61 L. T. Rep.
799; Truman v. Redgrave, 18 Ch. D. 547. The Court
will not appoint a receiver against an executor un-
less good cause shown: Richmond v. White, 12 Ch.
D. 361. Duties of managers appointed by the Court:
Taylor v. Neale, 39 Ch. D. 538. See Kerr on Re-
ceivers, Cabalé on Attachment, Seton on Deerees,
Holmested & Langton, pp. 99-103.

. Damages in lieu of specific performance in sale of
goods: different principle involved in considering
title to lands: see Confederation Life v. Labatt, 27
A. R. 321. Specific performance and damages in
lien: MeIntyre v. Stockdale, 23 O. W. R. 586, 4 0.
W. N. 482, 27 O. L. R. 460.

19. The Court will not relieve against forfeiture of lease
through breach of covenant not to assign or under-
let: Eastern Telegraph Co. v. Dent, 1899, 1 Q. B.
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835. Assignment for benefit of creditors as breach
of covenant not to assign or sublet: Gentle v.
Faulkner, 1900, 2 Q. B. 267. Forfeitures under
stipulations in leases: see R. S. O. 1914, ch. 155,
sec. 20. Requirement of notice and condition
limiting time for proofs of loss under accident
insurance policy; no power to relieve against con
sequences of non-compliance: Johnston v. Dominion
Guarantee and Accident, 17 O. L. R. 462. Relief
against forfeitures by insurance companies: (see R.
S. 0., 1914, ch. 183, sec. 164; Johnson v. Domin-
ion of Canada G. & A. 1. Co., 11 0. W. R. 363, at p.
374. ““ Double value *’ is not a penalty or forfeiture
against which the Courts can relieve: Webb v. Box,
15 0. W. R. 205, 20 O. L. R. 220. Relief against for-
feiture: Mortmain: see Armour, Real Property, p.
278. Relief against forfeiture in contract for sale of
lands where instalment provided for: Kilmer v. B.
(. Orchard Lands, 1913, A. C. 319. Default of pay-
ment of instalments of purchase money under a con
tract of sale where time is of the essence and there
are provisions for cancellation and forfeiture on de-
fault, relief will be given the purchaser as from for-
feiture and specific performance in a proper case:
Boyd v. Richards, 29 O. L. R. 119. Relief from for-
feiture; benefit of doubt given in favour of relief:
North Bay v. Martin, 1 O. W. N. 1108,

20. Appeals to Supreme Court: see Union Colliery v.
Atty.-Gen., B. C. 27 S. C. R. 637; see also R. 8. 0,
1897, ch. 84, R. 8. 0., 1914, ch. 85. The following
cases, among others, have been put either under
that Aect, or this section: Re Local Option, 18 A. R.
572, 24 S. C. R. 145, 170; as to 53 Viet., ch. 56, sec.
18: Atty.-Gen. for Canada v. Atty.-Gen. for Ontario,
20 0. R. 222, 19 A. R. 31, 23 8. C. R. 458; as to 51
Viet., ch. 5: Re Assignments and Preferences Act,
20 A. R. 489, 1894, A. C. 189; Re Queen’s Counsel,
23 A. R. 792, 1898, A. C. 247; Re Medical Act, 13
0. L. R. 501.

21, Where there are substantial reasons for double
litigation, the Court will not stay proceedings in
Ontario until after determination of same case in
a foreign Court: First Natchez Bank v. Coleman, 2
0. L. R. 159,
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22. Difference at law and in equity where possession
taken under parol demise: Rogers v. National Drug
and Chemical Co., 23 O. L. R. 234, 24 O. L. R. 486.

24. Appeal as to costs: Gates v. Seagram, 14 0, W. R.
182, at'p. 188, 19 O. L. R. 216. Error in principle:
Crawford v. Broddy, 18 P. R. 233. In District
Court: Schaffer v. Armstrong, 13 O. L. R. 40.
Third party costs: appeal: Russell v. Eddy, 5 O.
L. R. 379. Appeal from consent order: Re Jus-

tin, 18 P. R. 125; Davis v. Winn, 22 O. L. R. 111.
This section does not apply to an order made in
invitum where jurisdiction is given by consent:
Davis v. Winn, 22 0. L. R. 111. Order of Master in
Chambers within this section: Davis v. Winn, 16 O.
W. R. 945,17 0. W. R. 105, 2 O. W. N. 47, 123, 22 0.
L. R. 111. Leave to appeal: Gates v. Seagram, 17 O.
L. R. 493.

26.—(1) To invoke the aid of the Court to quash pro-
ceedings where appeal does not lie or where taken
against good faith the respondent should apply
promptly: Federal Life v. Siddall, 22 O. L. R. 96.
Jurisdiction of Divisional Court to hear appeal from -
3 order appointing new trustee: Re Jones Trusts,
r 15 0. W. R. 554, 20 O. W. R. 457. See Monro
8 v. Toronto Ry, 5 O. L. R. 15 (prior to amend-

ment of 1904); also Ross v. East Nissouri, 1 0. L.

R. 353. Construction of section as enacted in 1904:
V. see Rex v. Pierce, 10 O. L. R. 297. Practice on
0. appeal: see Payne v. Caughell, 24 A. R. 556. Agree-
ing ment of parties: Re Myles and G. T. R., 3 0. W. N.
ler 259. Appeals from discretionary orders: see note
R. 3 D. L. R. 778.

gec.

0, 26.—(2), (h) Stated cases: Powers of Divisional Court
y 51 under case stated by Police Magistrate: R. v. Dom-
Act, inion Bowling, 19 0. L. R. 107; see R. 8. C., 1906, ch,
',N{‘i 146, sec. 761; R. 8. 0., 1914, ch, 90, sec. 4. .
26.—(2), (i) Powers of Divisional Court: application for
second writ of habeas corpus: R. v. Miller, 14 0. W.
ouble R. 202, 19 0. L. R. 288,

o8 n

26.—(2), (o) Surrogate Court appeals: H, & L. notes,
p. 131,
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26.—(2), (p) County Court appeals: see H. & L. notes,
pp. 1036,1047. On appeal from Distriet Court where
amount was over $1,000: Drewry v. Percival, 20 O.
L. R. 489,15 0. W. R. 617, 1 O. W. N. 564.

26.—(2), (q) Division Court appeals: H. & L. notes, pp.
131-132.

27.—(1) The hearing of an appeal from a decision of a
Judge without a jury, is a rehearing of the case, and
it is the duty of the Court of Appeal to reconsider
the evidence, and, if the circumstances warrant, to
differ from the Judge, even on a question of fact
turning on the credibility of witnesses: Coglan v.
Cumberland, 1898, 1 Ch. 704. The onus is on the
appellant to satisfy the Court that the Judge below
was wrong: Colonial Securities Trusts Co. v. Mas-
sey, 1896, 1 Q. B. 38. The rule is generally followed
by Appellate Courts not to reconsider concurrent
findings of facts by the Court below: see G. T. R.
v. Rainville, 29 8. C. R. 201; Matthews v. Bouchard,
28 S. C. R. 580, and the same idea governs when
the decision of the Judge of first instance depends
on the balance of testimony: Cook v. Patterson, 10
A. R. 645. The Supreme Court of Canada will take
questions of fact into consideration on appeal: see
Lefeunteum v. Beaudoin, 28 8. C. R. 89. Too liberal
damages reduced: see McGarr v. Prescott, 4 O. L.
R. 280. Excessive verdicts: see note 1 D. I.. R. 386

27.—(3) Effect of allowing appeal on non-appealing
party: Challoner v. Lobo, 1 O. L. R. 292,

31. Interim order during vacation to prevent prejudice
to the claims of any party pending an appeal: and
what may be done by a Judge during vacation may
be done by the Court at any other time: Embree v,
MecCurdy (No. 2), 14 O. L. R. 325, 10 O. W. R. 131.
Power of single Judge of Court of Appeal to admit
to bail: Re Watts, 3 O. L. R. 279. Appeals to Divi-
sional Courts: see 1913, Rules 491 et seq. When
matters are no longer pending: see Hargrove v.
Royal Templars, 2 O. L. R. 126; Erle v. Burland, 8
0. L. R. 174, 176.

32. Rule to be followed where English Case Law and
Ontario Case Law differ: see Trimble v. Hill, 1879,
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5 App. Cas. 342; but see Toronto v. Toronto Ry., 4
0. W. R. 330. Decision of Court of co-ordinate
jurisdiction: Mercier v. Campbell, 9 O. W. R.
101, Conflict of authority: following *‘ known
decision ’’: Re Shafer, 10 O. W. R. 409, 865,
15 O. L. R. 266: Re Shafer, 15 O. L. R. 266,
followed; Dom. Express v. Alliston, 14 O. W,
R. 196; see also Ryckman v. Randolph, 20 O. L. R.
1, 15 0. W. R. 1013. Decision ** deemed wrong ’’:
Re Dinnick & MeCallum, 26 O. L. R. 551. Authority
of previous decision: Pearson v. Adams, 22 0. W. R.
71, 909, 3 O. W. N. 1205, 1660; Stinson and Col.
Physicians and Surgeons, 4 O. W. N. 627, 27 O. L.
R. 565. Conflicting decision: Re Dinnick & Me-
Callum, 3 O. W. N. 1061, 21 O. W. R. 897, 26 O. L.
R. 551. The doctrine of stare decisis in County
Court and Mechanics’ Lien appeals: see 47 C. L.
J. 443.

23, See R. S, 0. 1914, ch. 85. Remarks on practice of
notifying Attorney-General: Bartlett v. Delaney, 5
0. W. N. 200.

34. The effect of this enactment that in all cases where,
in the opinion of the Court, the payment of a just
debt has been improperly withheld, and it seems
fair and reasonable that the party in default should
make compensation by payment of interest, it is
incumbent on the Court to allow interest for such
time and at such rate as the Court may think right:
Toronto Railway v. Toronto, 1906, A. C. 117, 75 L.
J. P. C. 36. Right to interest: Patterson v. Dart,
24 0. L. R. 609. When claim for interest a proper
subject of special indorsement: see George v. Green,
13 0. L. R. 189, 14 O. L. R. 578; and see Sinclair v.
Preston, 31 8. C. R. 408; Beam v. Beatty, 3 O. L.
R. 345. Moneys retained by executors under irregu-
lar judgment: executors not chargeable with in-
terest: Boys’ Home v. Lewis, 3 O. L. R. 208. Foreign
judgment : Humphrey v. Clergue, Bugbee v. Clergue,
27 A. R. 96, 31 8. C. R. 66; Swaizie v. Swaizie, 31
0. R. 324; Ritter v. Fairfield, 32 O. R. 350. Resident
of one province sued in another: Deacon v. Chad-
wick, 1 O. L. R. 346.

35.—(1) Interest on arrears of annuity: Re Salvin,
Worseley v. Marshall, 1912, 1 Ch. 332. Payment of
interest: Re Dale, 3 0. W. N. 329, 20 O. W. R. 546.
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85.—(4) Adding interest to amount of verdict: Milligan

v. Toronto Ry., 42 8. C. R. 238. Damages: interest
running from date of Referee’s report: Astover
Mines v. Jackson, 1911, 2 Ch. 355.

36. No rights are given by a certificate of lis pendens—

the whole effect is that notice is given that rights
are being claimed. The plaintiff has a right to
give such notice and the defendant to get the certifi-
cate vacated must show that under no circumstances
can the facts, as set out in the pleading, give any
right to the plaintiff in respect of the land: Brock
v. Crawford, 11 O. W. R. 143; Armour, Titles, pp.
189-195; Brock v. Crawford, 11 O. W. R. 143; Farah
v. Glen Mining Co.,, 17 O. L. R. 1. In an action
brought for a declaration of an inchoate right to
dower a lis pendens registered was vacated as vex-
atious: King v. King, 13 0. W. R. 760. Where ac-
tion was brought for a commission for sale of land
and dhmages for failure to give option, the lis pen-
dens registered was vacated with costs: Jenkins v.
McWhinney, 23 0. W. R. 29, 4 0. W. N, 90. Where
a lis pendens was said to interfere with the winding
up of an estate, the Master refused to vacate it, but
ordered the trial to be expedited: Salter v. MeCaf-
frey, 4 0. W. N. 478, 23 0. W. R. 611. See also Ken-
nedy v. Kennedy, 4 0. W. N. 1370, 24 0. W. R. 626.

37.—(3) The party registering the lis pendens may

obtain ex parte an order vacating it: McGillivray
v. Williams, 4 O. L. R. 454 ; see Rhum v. Pasternack,
9 0. W.R. 130.

37.—(5) Appeal: order dismissing motion to vacate

lis pendens not appealable: Hodge v. Hallamore, 18
P. R. 447.

39.—(12) A Judge cannot sit as a member of a Divisional

43.

Court hearing an appeal from himself, and equally
cannot, after the setting down of an appeal from
his judgment, make an order that execution shall
not be stayed : Mullin v. Provincial Construction Co.,
16 O. L. R. 241.

Jurisdietion of single Judge to pronounce the opinion
on special case stated by arbitrators pursuant to
R. 8. 0., ch. 62, sec. 41, R. 8. 0., 1914, ch. 65, sec. 29:
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Re Geddes and Cochrane, 2 O. L. R. 145. Order of
a Judge presiding at jury sittings: see Bank of
Toronto v. Keystone Fire Insurance Co., 18 P. R.
113.

. See Potter v. Orillia Export Lumber Co., 8 O. W. R.
804.

. History of sections 50-52, and application discussed :
see Vezina v. Will H. Newsome Co., 10 O. W. R. 17,
14 O. L. R. 658,

. In actions of libel it is not necessary to file and
serve a jury notice: Puterbaugh v. Gold Medal Mfg.
Co., 3 0. L. R. 259. Interlocutory judgment in attmn
under Libel Act: Whitling v. Fleming, 16 O. L. R
263, 11 0. W. R. 822.

. Actions against municipal corporations for injuries
through non-repair: see R. S, O. 1914, ch. 192,
sec. 460. The present wording covers actions
for the recovery of damages ‘‘occasioned by
such default, whether the want of repair was
the result of nonfeasance or misfeasance.”” The
following cases refer to the distinetion drawn
between nonfeasance and misfeasance:—Non-re-
pair: Burns v. Toronto, 13 O. L. R. 109; Arm-
strong v. Euphemia, 7 O. W. R. 552; Hobin v.
Ottawa, 8 0. W. R. 589; Armour v. Peterborough,
10 O. L. R. 306. Non-repair and misfeasance: Cle-
mens v. Berlin, 7 O. L. R. 33; Kirk v. Toronto, 7 O. L.
R. 36; Ince v. Toronto, 27 A. R. 410, 31 8. C. R. 323.
‘‘ Non-repair,’”’ defined: Armour v. Peterboro, 10
0. L. R. 306, at p. 308. ‘‘ Non-repair,”” discussion
of authorities and meaning of word: Brown v. To-
ronto, 21 O. L. R. 230. Non-repair: misfeasance
and nonfeasance: see note, 46 C. 1. J. 317; see also
McGuire v. Burk’s Fallg, 14 0. W. R. 569; Jackson
v. Toronto, 2 O. W. N. 24, 16 O. W. R. 931.

56.—(1) Since the Rules provide for separate jury and
non-jury sittings, it is desirable, at any rate in To-
ronto, to have it settled at as early a date as possible
whether the case is to be tried with or without a
jury: Montgomery v. Ryan, 13 O. L. R 297, 8 O.
W. R. 855; Clisdell v. Lovell, 15 O. L. R. 397, 10 O.
W. R. 609, 925. This rule may well be extended to
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all cases: Bryans v. Moffatt, 15 O. L. R. 220, 10 O.
W. R. 1027. Irregularity: see McKenzie v. Shoe-
botham, 10 O. W. R. 1055. Striking out jury notice:
(Montgomery v. Ryan, 13 O. L. R. 297, and Clisdell
v. Lovell, 10 O. W. R. 925; Bryans v. Moffatt, 15
0. L. R. 220, considered) ; Stavert v. McNaught, 13
0. W. R. 921, 1105, 18 O. L. R. 370. The jurisdic-
tion to strike out a jury notice in Chambers should
be confined to cases where it is obvious that no
Judge would try the issues upon the record with a
jury: Dyment v. Dyment, 13 O. W. R. 461; but see
Stavert v. McNaught, 18 O. L. R. 370; Stavert v.
McNaught, followed; Hurdman v. Gall Lumber Co.,
14 0. W. R. 143; see uterbaugh v. Gold Medal Mfg.
Co., 3 0. L. R. 259; Hawke v. O'Neil, 18 P. R. 164.
Common law action: Schantz v. Berlin, 4 O. L. R.
730. Malpractice actions: Town v. Archer, 4 O.
L. R. 383. Striking out jury notice and duty of
presiding Judge to transfer to non-jury list: Bank
of Toronto v. Keystone Fire Ins. Co., 18 P. R. 113.
Judge in Chambers can strike out jury notice:
Peoples Loan v. Stanley, 4 O. L. R. 90; Schantz v.
Berlin, 4 O. L. R. 730. Jurisdiction: Ferguson v.
Eyre, 3 0. W. N. 505. Discretion: Miller v. Park,
2 0. W.N. 186, 17 0. W. R. 283, The exercise of the
diseretion of a Judge in Chambers as to striking out
a jury notice is not properly reviewable by an Ap-
pellate Court: Cornish v. Boles, 4 0. W. N. 1551, 24
0. W. R. 877. Leave to file jury notice: delay a rea-
son for refusal: Gillies v. MeCamug, 1 0. W. N. 1020,

56.—(4) Exclusive jurisdiction of Chancery before 1873:
Hall v. McPherson, 13 O. W. R. 929. An action to
enforce a mechanics’ lien being a new statutory
right which, like this section, had no existence before
the 29th March, 1873, cannot come strictly within
it: Trussed Conerete Steel Co. v. Wilson, 9 0. W.
R. 238. Equitable issue: Bryans v. Moffatt, 15 O.
L. R. 220; Clisdell v. Lovell, 15 O. L. R. 397; Sawyer
v. Robertson, 19 P. R. 172. Action to restrain nuis-
ance a Common Law action: Diseretion: Schantz
v. Berlin, 4 O. L. R. 730. Action for declaration of
trust in respect of land in exclusive jurisdietion of

hancery : Roscoe v. McConnell, 4 0. W. N. 126, 23
O. W. R. 108. An action to establish a will trans-
ferred from the Surrogate Court is within the for-
mer exclusive jurisdiction of the Court of Chancery:
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Jarrett v. Campbell, 26 O. L. R. 83. Where both
legal and equitable issues: see Con. Rule 551, 1913,
Rule 259.

58. Agreement of ten jurors but not the same ten on
each of several questions: Zufelt v. C. P. R., 23 O.
L. R. 602.

61. What amounts to a direction to give a general ver-
dict: Ede v. Canada Foundry Co., 12 0. W. R. 809;
Still v. Hastings, 13 O. L. R. 322 (where section as
it then read discussed, and amendment suggested).
Oral questions submitted to jury: Herron v. Toronto
Ry., 4 0. W. N. 12,22 0. W. R. 933.

63. Consideration of practice under the procedure sub-
stituted for certiorari. The right to take the new
procedure which is substituted for certiorari is con-
fined to cases in which, prior to this enactment, the
defendant would have been entitled to a writ of
certiorari: R. v. Cook, 12 0. W. R. 829, 18 O. L. R.
415. Cf. R. 8. O., 1897, ch. 90, see. 7 (2), as amended
1902 and 1904 ; see also Martin v. Garlow, 14 O. W.
R. 969. The Attorney-General is entitled to certior-
ari of absolute right and absolutely in all cases. The
new procedure does not affect that right: R. v.
Nelson, 18 O. L. R. 484. Infant defendani: recog-
nizance: R, v. Reid, 12 O. W, R. 1037. This section
is explicit as to what return the magistrate shall
make upon a motion to quash a conviction. Within
these lines his return cannot be questioned. Outside
these limits his statements are extra-judicial and ir-
relevant: R. v. Davey, 5 O. W, N, 464. See provi-
sions of Liquor License Act, R. 8. 0. 1914, ch. 215,
sees. 94, 110 and 113. Appeal certificate of Atty.-
(General : see R. v. Leach, 21 O. W. R. 919. See also
as to appeal: R. v. Miller, 19 O. L. R. 125; R. v. Teas-
dale, 20 O. L. R. 382; R. v. Graves, 21 O. L. R. 329;
R. v. Major, 1 O. W. N, 223, and provisions of R. S.
0. 1914, ch. 90, sec. 10.

65. Where an action was referred to a District Court
Judge and he, instead of making a report, directed
judgment to be entered, his direction was treated
as a report: Mazza v. Port Arthur, 1 O. W. N, 223.

69, Companies whose bonds may be taken, see R. 8. O.
1914, ch. 190, sec. 8, note.
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72. As regards infants, the Court may order some per-

son to execute a conveyance instead of the infants:
R. 8. 0. 1897, ch. 168, sec. 5, R. S. 0. 1914, ch. 153,
sec. 14. As to persons committed for contempt in
refusing to execute: see R. 8. 0., 1897, ch. 324, sec.
18, post, sec. 137: see also Trustee Relief Act, R. S.
0., 1897, ch. 336, secs. 5-19; Trustee Act, 1914, ch.
121, sees. 6-16. Vesting orders: see Armour on
Titles, pp. 387-389; see also R. 8. 0., 1897, ch. 119,
sec. 15; R. S. 0. 1914, ch. 109, secs. 21, 56,

73. A wife has no right, without cause, to impose un-

reasonable restrictions on marital rights as a condi-
tion of co-habitation. Under such circumstances a
husband is not guilty of desertion in separating him-
self from his wife: Synge v. Synge, 1900, P. 180,
1901, P. 317. A husband willing to live with his
wife, but refusing to give up adulterous intercourse,
is held to have deserted his wife: Koch v. Koch,
1899, P. 221. Legal cruelty does not necessarily
depend on physical acts or threats of violence: as
to what constitutes matrimonial cruelty: see Lovell
v. Lovell, 13 O. L. R. 569. The Court must be satis-
fied that the husband’s offer to take back his wife
is bona fide: Rae v. Rae, 31 O. R. 321. Commital of a
Iunatie wife to an asylum is not eruelty or desertion:
Hill v. Hill, 2 O. L. R. 289, 541, 3 O. L. R. 202.
Injunction to restrain husband from parting with
leasehold property not granted: Carter v. Carter,
1896, P. 35. Amount of alimony: Sykes v. Sykes,
1897, P. 306; Kettlewell v. Kettlewell, 1898, P. 138;
Bonson v. Bonsor, 1897, P. 77; Stanley v. Stanley,
1898, P. 227; Kirk v. Kirk, 1902, P. 145; Asheroft
v. Asheroft, 1902, P. 270. Remedy of wife living in
house of husband who refuses to supply her clothing
is not alimony, but to pledge her husband’s credit
for necessaries: Price v. Price, 21 0. L. R. 454,
Wife entitled to alimony even where she had delib-
erately deserted her husband and children where
she had been guilty of no other misconduect and of-
fered to return but the defendant refused to receive
her: Ney v. Ney, 4 0. W. N. 1536, 24 0. W. R. 873.
Registered judgment for alimony: Abbott v. Abbott,
30. W.N. 683,21 0. W. R. 281. An order for pay-
ment of interim alimony may be registered: see Con.
Rules 370, 371, H. & L. notes, 576-579, 1913 Rules,
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386-388. Registration of a judgment for alimony:

see R S. 0., 1897, ch. 13() secs. 52, 29; R. 8. 0. 1914,
ch. 124, secs. 23 (8) II & L. l‘onm 842, As to
effect of registered judgment under R. 8. 0., 1897,
ch. 147, sec. 11: see Armour, Titles, p. 174. R. S. O.
1914, ch 134, sec. 14. Arrest of defendant in alimony
action: see R. S. 0. 1914, ch. 83, sec. 6.

74. The Court has jurisdiction to award costs of a mo-

tion to quash a convietion under an Ontario Statute
against either the Justice of the Peace or the in-
formant: Rex v. Mancion, 8 O. L. R. 24; see Rex v.
Bennett, 4 O. L. R. 205. The costs of proceedings
by habeas corpus are within this section: Re
Weatherall, 1 O. L. R. 542. Court has jurisdiction
to award costs against applicant for discharge under
habeas corpus of prisoner convicted under provin-
cial statute: R. v. Leach, 17 O. L. R. 643. Real liti-
gant ordered to pay: Re Sturmer and Beaverton, 25
0. L. R. 190, 566. Where by an interlocutory order
costs are made *‘ costs in the cause ’ it merely leaves
these costs to be dealt with in the discretion of the
trial Judge, and is not a final disposition of them:
Dickerson v. Radcliffe, 19 P. R. 223. Execution for
costs of application for leave to appeal to Court of
Appeal: Peoples Loan v. Stanley, 4 O. L. R. 247.

(1), (k) A Local Registrar is not one of the ‘‘ tax-
ing officers '’ mentioned in R. 8. 0., 1897, ch. 121,
sec. 30: Re Drinkwater and Kerr, 10 O W.R. 511,15
0. L. R. 76; R. S. 0. 1914, ch. 11‘3, sec. 30 (4).

76.—(1), (¢) Deputy Registrar and Deputy Clerk of the

8.
82.

86.

Crown: see Re Solicitor, 10 O. L. R. 393.
See H. & L. note, p. 652.

Place for Court offices: Rodd v. Essex, 19 O. L. R.
659.

A Drainage Referee is not an Official Referee. Pro-
visions of R. S. O. 1897, chs. 51, 62 and 226, dis-
cussed : see McClure v. Brooke, 4 O. L. R. 97,5 0. L.
R. 59. Cf. R. 8. O. 1914, chs. 56, 65, 198,

. Procedure in case of pending resignation of local
Master: see Re Glen, 27 A. R. 144.




112 CHAPTER 056,

107. See Allstadt v. Gartner, 31 O. R. 495,

111, See Smerling v. Kennedy, 5 O. L. R. 430, where the
result of legislation in R. 8. 0., 1897, ch. 51, sec. 28,
being special provision for saving existing proce-
dure, is summarized.

114, Jurisdiction of Deputy County Court Judge as
local Judge of the High Court: Keyes v. McKeon,
23 0. L. R. 529. Powers of local Judges when exer-
cised by deputies: Keyes v. McKeown, 2 0. W. N.
997, 1014, 19 0. W. R. 21. Judges of District Courts
who were Local Judges of the High Court had no
jurisdiction to deal with applications under the
Vendor and Purchaser Act, or under the Land Titles
Act: In re Michell, 31 O. R. 542.

122. See 4 Geo. 11, ch. 26, see. 1; 6 Geo. IL., ch. 14, sec. 5.

123. See 1 Edw. VII,, ch. 7, sec. 1, and 1 Anne, ch. 2, sec.
4.

124. Rent may lawfully be made to fall due on Sunday,
and if not paid, distress can be made on the follow-
ing day: Child v. Edwards, 1909, 2 K. B. 753. This
section taken from 29 Car. 2, ch. 7, sec. 6.

125. See 8 & 9 Wm. IIL, ch. 11, sec. 8. Practice and pro
cedure in an action on a bond subject to this section
and in an ordinary action: see Star Life v. South-
gate, 18 P. R. 151; see Con. Rule 585; H. & L. notes,
p. 775; 1913 Rule, 43. As to replevin bonds: see
1913 Rules, 359 et seq.

126. 2 Geo. I1., ch. 22, sec. 13: see Judicature Act, 1897,
sec. 57 (7), and ante sec. 16 (d); H. & L. notes, pp.
445, et seq., especially pp. 446-7, and 1913, Rule 115;
see also Dig. Ont. Case Law, cols. 6349-6373. For
history of this and two following sections: see Gates
v. Seagram, 14 0. W. R. 182, at p. 185, 17 O. L. R.
493, where the law of set-off and counterclaim is dis-
cussed.

127. 8 Geo. IL., ch. 24, sec. 5.

128. See C. 8. U. C.,, ch. 22, sec. 104. History of section:
nature of set-off and counterclaim: proper judg-
ment where set-off exceeds plaintiff’s elaim: set-off
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pleaded as counterclaim: Gates v. Seagram, 19 O,
L. R. 216.

129. See 4 & 5 Anne, ch. 3 (or 16 in Ruffhead’s Ed.),
sec. 22,

130. See 4 & 5 Anne (or ch. 16 in Ruffhead’s Ed.), sec. 13.

131. See 4 & 5 Anne, ch. 3 (or 16 in Ruffhead’s Ed.),
sec. 27,

132. See 46 Ed. IIL, part (a). ‘‘ Affected by any re-
cord:”’ see Re Chantler and the Clerk of the Peace
of the County of Middlesex, 8 O. L. R. 111.

133. See Imp. Aect, 5 & 6 Vie. ch. 69, sec. 1.
134. Imp. Act, 5 & 6 Vie. ch. 69, sec. 2.

135. Special case: see Con. Rule 372; H. & L. notes, p. 33
and pp. 579 et seq; 1913 Rule 126.

136. See Imp. Act, 13 & 14 Vie. ch. 35, see. 17. Lis Pen-
dens: see Judicature Act, 1897, secs. 97-100, H. & L.
notes, pp. 147-9; ante, sec. 37; also R. 8. 0. 1897
ch. 136, sec. 52; R. 8. 0. 1914, ch. 124, sec. 43, note.

. See Imp. Act, 11 Geo. IV. and 1 Wm. IV, ch. 36,
sec. 15, sub-sec. 15. See Judicature Aect, 1897, sec.
36; H. & L. notes, pp. 31, 32 (ante, sec. 72) ; also Con.
Rule 861; H. & L. notes, p. 1119; 1913 Rule 551.
Costs: see Con. Rule 1130; H. & L. notes, p. 1139;
ante, sec. 74. See also provisions of R. 8. 0. 1897,
ch. 336, sees. 5 to 19; see now R. 8. 0. 1914 (Lunacy
Act), ch. 68, secs. 24 et seq., and R. 8. 0. 1914, ch.
121, sec. 6 et seq. (The Trustee Act.)

138. See Imp. Act, 11 Geo. IV. and 1 Wm. IV., ch. 36,
sec. 15, sub-sec. 16, Sequestration: see Con. Rules
857-861; H. & L. notes, p. 1113 et seq., especially pp.
1114-1116, as to documents in custody of contemnor;
see also 1913 Rules 547 et seq.

139. See Tmp. Act, 11 Geo. IV. & 1 Wm. IV., ch. 36, sec.
15, sub-sec. 18, See Con. Rule 861, H. & L. notes,

8.A.~8
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p. 1119, and Con. Rule 856, H. & L. notes, pp. 1112-3,
1913 Rule 551.

140. See Imp. Act. 1 & 2 Viet. ch. 110, sec. 14. Holding
shares ‘* in his own right.”” These words have not
the same meaning for the purpose of a charging
order as they have for purposes of qualification
under the Companies Act. In the former case bene-
ficial interest is required: Sutton v. English and
Colonial Produce Co., 1902, 2 Ch. 502. This section
does not apply where stocks have been frandulently
assigned to avoid execution: Caffrey v. Phelps, 24
Gr. 344. Charging order is a matter of discretion:
Re Cockrell’s Estate, 1911, 2 Ch. 318; 1912, 1 Ch. 23.
““ Stocks or shares ’ in a public company does not
include the debentures of a company: 1904, Sellar
v. Bright, 2 K. B. 446. A settlement of equitable
reversionary personalty may be a settlement
within the scope of 13 Ehz. ch. 5, R. S. 0.
1914, ch. 105, sec. 3, since a creditor may reach
such property by a charging order (under this
section), or by appointment of a receiver by
way of equitable execution: Ideal Bedding Co.
v. Holland, 1907, 2 Ch. 157, and cases cited.
Contingent interest of judgment debtor: see Bol-
land v. Young, 1904, 2 K. B. 824. Service out of
jurisdiction: see Kolehmann v. Meurice, 1913, 1 K.
B. 534. As to charging order in favour of solicitor
on property recovered or preserved: see Rule 1129
H. & L. notes, p. 1333-7.

141, See Imp. Act, 1 & 2 Viet. ch. 110, see. 15. Where
an order has been made charging a judgment deb-
tor’s interest in shares with the amount due on the
judgment, that order cannot be enforced by an order
made in the original action: Kolchmann v. Meurice,
1903, 1 K. B. 534; Leggott v. Wesfern, 12 Q. B. D.
287. See Con. Rule 911, H, & L. notes, p. 1157, 1913
Rule 590. As to costs: Con. Rule 1130, H. & L.
notes, p. 1339, Ante sec. 4.

142, See Imp. Act, 3 & 4 Anne, ch. 82, seec. 1.

143. See 4 Henry VII. ch. 20.

144, See 18 Eliz. ch. 5. Such an action cannot be brought
by an infant by his next friend: Garrett v. Roberts,
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10 A. R. 650; see Rule 436, H. L. notes, pp. 643-4;
1913, Rule 396.

. See 18 Eliz. ch. 5. This Province has power to
enact that any person who, having violated the pro-
visions of the Liquor License Act, compromises
such offence, should be imprisoned : see R. v. Board-
man, 30 U. C. R. 5563. Where a plaintiff agreed to
discontinue a qui tam action on being paid his costs,
and in a subsequent action for those costs recovered
much less than he thought the jury should have given
him, the Court from the nature of the transaction in
view of this statute refused any relief: Bleeker v.
Myers, 6 U. C. R. 134. See Rules 436-438, H. & L.
notes, pp. 643-4, 1913, Rules 393-396.

146. See 2 Edw. VIL. ch. 1, sec. 11. The jurisdietion of
the Master in Chambers in quo warranto proceed-
ings is confined to such proceedings under the Muni-
cipal Act, and does not extend to applications, pro-
vided for in sections 146-9 of this chapter. As to
writ of summons in quo warranto: see Con. Rule
120, H. & L. note, p. 257, 1913, Rule 5. As to costs:
see Con. Rule 1130, H. & L. note, p. 1339, ante,
sec. 74.

150. As to jurisdiction of Master in Chambers in pro-
ceedings under the Municipal Act in the nature of
quo warranto: see R. S. 0. 1914, ch. 192, sec. 160,
et seq., and as to appeals, see sec. 179. H. & L.
notes, p. 218,

. An application on habeas corpus to discharge a pri-
soner convicted under an Ontario statute is not a
criminal matter so as to exclude the jurisdiction of
the H. C. J. to award costs: R. v. Leach, 13 0. W. R.
86,17 0. L. R. 643. See R. v. Bennett, note to sec. 13.
As to power of High Court to award costs in quasi-
criminal proceedings: see Rex v. Mancion, 8 0. L.
R. 24. What is a *‘ criminal matter ’’: see Cope-
land-Chatterson v. Business Systems, 11 0. W. R.
762.
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CHAPTER 57.
Tue Extra JubpIicIAL SERVICES AcCT.

CHAPTER 58.
Tae County Jupaes Act.
3. See Bicknell v. Seager, D. C. Act, p. 15.

10. A Deputy County Court Judge in case of illness of
the County Judge, has jurisdiction to hold a recount
of ballots in an election for the Provincial Legis
lature: Re Prince Edward, 9 O. L. R. 463. Appoint-
ment under this section: Keyes v. McKeon, 2 0.
W. N. 997, 1014, 19 0. W. R. 21, 23 O. L. R. 529.
Jurisdiction of Deputy County Judge as Local Judge
of High Court: Keyes v. McKeon, 23 O. L. R. 529.

14, Signature of requisition to call out troops to quell
riot: R. v. Sault Ste. Marie, 1 O. W. N. 1144,

15, The Judge of another County Court has jurisdiction
upon the request of the Judge of the County Court
of the County where the land lies to hear a petition
to amend a plan by closing part of the street allow-
ances. To hear such a petition is one of the judicial
duties to be performed by a Judge of a County
Court where application is made to him: Re McDon-
ald & Listowel, 6 O. L. R. 556. A provision of the
Ontario Legislature that the County Judge of one
county might preside at the sessions in a county
other than that of which he was Judge was not within
the competence of the Legislature: Gibson v. MeDon-
ald, 7 O. R. 401, 3 Cart. 319.
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Tae County Courts Acr.

Refer to: Gorman, County Court Manual (Can.)
1914, 3rd Ed.; Robertson, Law of County Courts in
Ontario, 1898; Wickham and Saunders’ Handy
Guide to the County Court (Eng.); Holmested and
Langton, Judicature Aect; The Annual Practice;
The Yearly Practice. Bicknell and Kappele, Practi-
cal Statutes, pp. 234-237.

3. As to Judges being Local Judges of the High Court

Division: see Judicature Act, R. S. 0. 1914, ch. 56,
sec. 114, As to concurrent jurisdietion with Master
in Chambers: see 1913, Rules 209, 210, 211, 212,

4. No jurisdiction even by consent to appoint deputy

without statutory requirements: McMally v. Black-
ledge, 1911, 2 K. B. 432. Jurisdiction and appoint-
ment of deputy: Keyes v. McKeown, 2 0. W. N. 997,
1014, 19 O. W. R. 21, 23 O. L. R. 530.

5. Place for Court offices : Rodd v. Essex, 19 O. L. R. 659.

, Application—Convenience: Ferguson v. Anderson, 4
0. W. N. 830, 24 O. W. R. 68.

. Effect of passing of the Aect, 10 Edw. VIL., ch. 30,

on pending actions in regard to costs of matters
within inereased jurisdietion: Johnson v. Birkett,
21 O. L. R. 319, at p. 328, 1 0. W. N. 917; Noble
v. Gunn Limited, 1 0. W. N. 884,

22.—(1a). When a sum up to the limit of jurisdiction
is agreed on by the parties as remuneration for ser-
vices to be performed or the price of an article sold,
if the service be performed or the article delivered
in pursuance of the bargain, the amount can be recov-
ered in the County Court denial of contract and price
not availing to oust jurisdiction: Ostrom v. Ben-
jamin, 21 A. R. 467. The pleadings should be looked
to to ascertain what was in dispute: Brown v. Hose,
14 P. R. 3. No jurisdiction to entertain suit on Divi-
sion Court judgment: Crowe v. Grahame, 17 0. W.
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R. 143, 2 0. W. N. 158, 22 O. L. R. 145. Amount of
claim within limit and claim for interest making the
total over the limit: Malcolm v. Leys, 15 P. R. 485.
By sec. 119 of the Judicature Act the provisions of
sec. 34 of that Act as to interest apply to County
Courts. Actions where the amount of the debt or
damages claimed is above a certain amount: see H.
& L. notes, p. 1363.
22.—(1b) The term ‘¢ personal actions’’ means com-
mon law actions. The County Courts had common
law jurisdiction only: McGugan v. McGugan, 21
0. R. 289, 19 A. R. 56, 21 8. C. R. 267. Action
for delivery up of a promissory note held to
sound in tort: Plummer v. Coldwell, 15 P. R. 144.
£s to jurisdiction in action for more than stated
limit on a general guarantee for payment of the
price of goods: see Thomson v. Kede, 22 A. R.
105. The test as to the quantam of costs is the
amount recovered: Moffatt v. Link, 2 O. W. N. 56,
16 O. W. R. 984. Scale of costs: Ramsay v. Luck,
3 0. W. N. 1053; Striker v. Rosebush, 17 O. W.
R. 205, 2 O: W. N. 160. By sec. 119 of the
Judicature Aect, the provisions of sec. 71 of
that Aet regarding tender of amends in cases
of tort, and the provisions of secs. 58-62, providing
for jury trials and the duty of the Judge in cases
of malicious prosecution apply to County Courts.
Jurisdietion ousted in particular classes of actions:
see H. & L. notes, p. 1362.

22.—(1¢) In an action for injury to land the value of the
property and not the amount of damages sustained
was formerly the factor in determining jurisdiction:
Moffatt v. Carmichael, 14 O. L. R. 595; Ross v.
Vokes, 14 0. W. R. 1142, 1 O. W. N. 260; Fortier v.
Chenier, 12 0. W. R. 5. Value of property—Ilessee’s
interest and freehold value: Angel v. Jay, 1911, 1
K. B. 666.

Title to land does not on mere suggestion neces-
sarily come into question under a plea of not
guilty by statute: Ball v. G. T. R., 16 C. P. 252. Nor
where the question is whether a right to impound
arises out of a right of pasturage: Graham v.
Spettigue, 12 A. R. 261. Nor where the question is
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if a township is liable to repair a highway: Re
Knight v. Medora, 14 A. R. 112. Nor where the
dispute is as to the terms of the tenancy: Re English
& Mulholland, 9 P. R. 145, or as to breach of coven-
ant in a lease: Talbot v. Poole, 15 P. R. 99. Nor
where the question was the ownership of rails put by
mistake on another’s land for a line fence: Bradshaw
v. Duffy, 4 P. R. 50; Nor where a conveyance of
land was given as security for a promissory note
where the note was sued on: MeGolrick v. Ryall, 26
0. R. 435. The bare assertion of the defendant that
the right on title to a corporeal or incorporeal here-
ditament is in question will not oust the jurisdiction.
The Judge has authority to enquire into so much of
the case as will satisfy him on the point, and if
the facts lead to only one conclusion, and that
against the defendant, there is no such bona fide dis-
pute as will oust the jurisdiction pf the Court:
Moberly v. Collingwood, 25 O. R. 625. (This was
a case of surrender of lease). See also Crawford v.
Seney, 17 O. R. 74, where the question was a claim
for use and occupation, and the defendant set up a
contract for sale. And where title was denied after
attornment, the Court had jurisdiction because the
title was not open to question by the defendant:
Bank of Montreal v. Gilchrist, 6 A. R. 659.

There is no jurisdiction in matters of tort relating to
personal chattels if the title to land is brought in in-
cidentally: Trainor v. Holeombe, 7 U. C. R. 548. Nor
in an action by remaindermen against tenant for
selling timber where the life tenant’s defence was
that payments had been made on an existing mort-
gage, and claiming to be subrogated to the mort-
gagee’s rights: Whitesell v. Reece, 9 O. L. R. 182.
Nor in an action for conversion where the question
was whether the house was part of the freehold : Port-
man v, Patterson, 21 U. C. R. 237. Prima facie proof
of title being given and that such title must come
into question, and no cause being shown to the con-
trary, jurisdiction is ousted : Bradshaw v. Duffy, 4 P.
R. 50. The title to corporeal hereditaments is in
question whether the existence thereof or the right of
the claimant is denied: Adey v. Trinity House, 22
L. J. Q. B. 3. Where the plaintiff would require to
prove his title in a claim for damages for cutting
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timber, jurisdiction was ousted: Danaker v. Little,
13 P. R. 361, but nct where the action was simply
one of trespass to land: Bailey v. Bleecker, 5 C. L.
J. 99. Where upon pleadings the title to land is
brought in question: see Seabrook v. Young, 14 A. R.
97: Flett v. Way, 14 P. R. 123; Worman v. Brady,
12 P. R. 618; Brown v. Hose, 14 P. R. 3; Neely v.
Parry Sound, 8 O. L. R. 128. When title to land is
‘‘ in question ’’: Dobner v. Hodgins, 14 O. W. R.
265, 593, 1 0. W. N. 12. Jurisdiction in action for
possession by landlord: Walters v. Wylie, 20 0. W.
R. 994, 3 0. W. N. 567. See H. & L. notes, p. 1362.

22.—(1e) The County Court’s authority to make vest-
ing orders: see R .S. 0. 1914, ch. 56, secs. 119 and 72,
As to lis pendens: see ch. 56, secs. 119 and 36. And
see sec. 28 infra. Note on this provision and the
next following sub-section, 47 C. L. J. 205.

22.—(1g) Partnership accounts: Allen v. Fairfax, 21
0. R. 598.

22.—(1h) Legacy charged on land: see Rustin v. Brad-

ley, 28 O. R. 119. Action against executor for speci-
fic legacy : venue: see sec. 30 infra; Curlette v. Ver-
milyea, 1 0. W. N. 693, 15 0. W. R. 863.

22.—(1¢) An action for a legacy charged on land is a
matter involving equitable relief. The subject mat-
ter involved in such an action is the amount of the
legacy, not the value of the land: Rustin v. Bradley,
28 0. R. 119: see now sub-sec. (h). When a cause
of action is within the jurisdiction, an injunction may
be granted to restrain an apprehended wrong, and
a declaration of right may be had whether substan-
tive relief is sought or not in as full and ample a
manner as in the Supreme Court: Bradley v. Bar-
ber, 30 O. R. 443. A County Court has jurisdietion,
whatever the amount of the mortgagee’s claim may
have been when power of sale exercised, to enter-
tain an action for the recovery of surplus from the
sale not exceeding the money limit, although the
existence of the surplus is denied: Reddick v. Tra-
ders Bank, 22 O. R. 449. A County Court can give a
judgment for nominal damages and grant an injunc-
tion in an action for trespass where the limit
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of jurisdiction is not exceeded. A counterclaim
on which no relief can be given makes no dif-
ference as to the jurisdiction: Fitchett v. Mel-
low, 18 P. R. 161; see Neely v. Parry Sound, &e.,
Co., 8 0. L. R. 128. Plaintiff had a Division Court
judgment for $92, and costs, and brought an action
to set aside a chattel mortgage for $520, mgde by the
defendant as fraudulent. The subject-matter in-
volved was the amount of the judgment and the
Court had jurisdiction: Thomson v. Stone, 4 O. L.
R. 333. Equitable Relief: see H. & L. notes, on var-
ious matters of equitable jurisdiction, pp. 13-25.
Specific performance: H. & L. notes, p. 23 ad fin.
Relief against forfeiture: H. & L. p. 48. Declaratory
judgments: H. & L. note, p. 51. Actions for equitable
relief not falling within section: see H. & L. notes, p.
1364-5. How far equitable jurisdiction of the County
Courts restored: see Halliday v. Rutherford, 23 Oce.
N. 200. By secs. 119 and 23 of the Judicature Act, R.
S. 0. 1914, ch. 56, the provisions of secs. 16 to 22 of
that Act have effect in all Courts so far as
the matters to which they relate are cognizable by
such Courts. This includes the giving of equitable
relief (sec. 16 (a)), making declaratory judgments
and orders (sec. 16 (b)), giving effect to equitable
defences: (sec. 16 (¢), (d). Giving effect to equit-
able rights and enforcing equitable duties (sec. 16
(e)). Injunction, mandamus (but see Rich v. Melanc-
thon Board of Health, 26 O. L. R. 48) ; receiver (sec.
16 (f), 17) ; relief against forfeiture (sec. 20). And

it also includes sec. 22, by whien the rules of equity
are made to prevail.

22.—(14) Jurisdietion of Division Court: see R. S. 0.

1914, ch. 63, sec. 62 (1e). Right to rank on insolvent
estate: see Whidden v. Jackson, 18 A. R. 439.

B

- 22—(1) By the provisions of R. 8. 0. 1914, ch. 56, sec.
LY 119, and 50-52, the County Court have power similar
v to the Supreme Court in the case of Quebec judg-
T- ments, have the same powers as to costs (sec. 74), in-
ne terest (sec. 34), sheriffs (sec. 115), gaols (sec. 116),
he and are bound by decision in the same way (sec. 32).
‘ﬂ; The jurisdiction of the County Court is also limited,

in addition to matters referred to in this section, in
interpleader, see Con. Rules 1123-8; H. & L. notes,
pp. 1329-1332; 1913 Rules 644, 645. No jurisdiction
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in County Court to entertain action against a ben-
evolent order for sick benefits in absence of cor-
rupt motive of domestic tribunal: Thompson v.
Court Harmony, A. O. F,, 1 O. W. N. 870. The
County Courts have jurisdiction to any amount
named in the statement of claim when the defend-
ant does not dispute liability, either by his appear-
ance or statement of defence: Pearce v. Toronto,
25 0. W. R. 321.

22.—(3) Removal of action to Supreme Court: Emmons
v. Dymond, 4 O. W. N. 1363, 1405; 24 O. W. R. 657,
735; Farrow v. McPherson, 2 0. W.N. 70,16 O W. R.
1009; see also H. & L. notes, pp. 192-3.

22.—(7) Diseretion as to costs on remeval from County to
High Court: Donkin v. Pearson, 1911, 2 K. B. 412,

23.—(1) Plaintiff’s claim in excess of jurisdiction, but de-
fendants’ set-off reduced it below the County Court
maximum. The Court had jurisdiction: Finn v. Gos
nel, 14 0. W. R. 830. A County Court has not juris
diction merely by reason of the existence of a set-off :
Caldwell v. Hughes, 4 0. W. N. 1192, 24 O. W. R. 498,
Counterclaim beyond jurisdiction: Wallace v.
Peoples’ Life, 30 O. R. 438. A plaintiff having a
claim against which the defendant may if he pleases
set up a set-off, must sue in the Supreme Court, for
he cannot compel the defendant to set up his claim
by way of set-off and he cannot by voluntarily
admitting it, confer jurisdiction upon the inferior
Court: Caldwell v. Hughes, 24 O. W. R. 498; Everly
v. Dunkly, 5 O. W. N. 65, 25 0. W. R. 29.

23.—(2) Transferring causes from County Court to High
Court where the defence or counterclaim involves
matter beyond the jurisdiction of the Court: see H.
& L. notes, pp. 192-193.

24. Appeal to the Supreme Court of Canada in a case in
which the action was commenced in the County Court
and transferred to the High Court: Young v. Tucker,
26 A. R. 162, 30 S. C. R. 185.

28. See Judicature Act, R. S. 0. 1914, ch. 56, sec. 23,
which makes the provisions of secs. 16 to 22 appli-
cable to County Courts. (See note to sec. 22 (1i)
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ante). See also R. 8. 0. 1914, ch. 56, sec. 119, which
makes the following sections of the Judicature Act
applicable to County Courts, viz.: sec. 32 (stare
decisis), sec. 34 (interest), sec. 36 (lis pendens), secs.
50-52 (Quebec judgments), secs. 58-62 (jury trials,
malicious prosecution), sec. 71 (tender of amends in
tort), sec. 72 (vesting orders), sec. 74 (costs), sec.
115 (sheriffs), and sec. 116 (gaols), as well as sec. 24
(orders subject to appeal). This section was held to
give the County Court no jurisdiction to issue a per-
emptory writ of mandamus: Rich v. Melancthon
Board of Health, 26 O. L. R. 48.

29, Where the action itself should not be removed it is

impossible to remove a part of it or a proceeding in
it: Re Hill and Telford, 12 O. W. R. 1056. An action
cannot be removed after verdiet or judgment in
favour of the plaintiff leaving that judgment in
foree with right to either party to move against it
in the High Court: Sherk v. Evans, 22 A. R. 242.
When action removable: see Martin v. Mitchell,
1 Ch. Ch. 384; Re McGugan v. McGugan, 21 O. R.
289; Re McKay & Martin, 21 O. R. 104; Struthers v.
Green, 14 P. R. 486. The High Court cannot remove
an action from the County Court after trial and
judgment : Roche v. Allan, 23 O. L. R. 478. “‘ Fit to
be tried in the High Court:”’ Emmons v. Dymond,
4 0. W.N. 1363, 1405, 24 O. W. R. 657, 735.

30. Venue in County Court action. Convenience: Em-

pire Cream Separator v. Pettypiece, 13 0. W. R. 704,
902; Baunghart Bros. v. Miller, 4 O. W. N. 1368,
24 0. W. R. 629. Adequate reason for change of
venue: McReedie v. Dalton, 15 O. W. R. 875. An
action against an executor for a specific legacy or
in default of damages is within this provision:
Curlette v. Vermilyea, 1 O. W. N. 693, 15 0. W, R.
863. The fact that judgment has been signed
against one defendant does not deprive the other
defendants of the right to have the trial at the place
which is most convenient: Martin v. MeLeod, 5 O.
W.N.79, 25 0. W. R. 66. Venue: see H. & L.
notes, pp. 1449, 218; Con Rule 529 b; H. & L. notes,
pp. 734, 736; 1913 Rule 245. *‘ Brought and tried:”’
see H. & L. notes, p. 259.
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32, See in particular: 1913 Rules 764-771. Rules con-
sidered: mnotice required of contention to be raised
that legislation wltra vires: garnishment of bank
with head office in Ontario in respect of a deposit in
Calgary: McMulkin v. Traders Bank, 3 0. W. N. 787,
21 0. W. R. 640, 26 O. L. R. 1; see R. v. Lovitt,
1912, A. C. 212.

36. See H. & L. notes, p. 1254.

39. See Judicature Act, R. S. 0. 1914, ch. 56, sec. 26 (2 p.)
as to appeals to Divisional Court, and see 1913 Rules
491 et seq.; see H. & L. notes, pp. 1036-1047. Surro-
gate Court appeals are upon the like practice and
procedure: R. S. O. 1914, ch. 62, sec. 34 (3). Appeal
where the Judge at the conclusion of the plaintiff’s
evidence withdraws the case from the jury and dis-
misses the action: Hagen v, C. P. R,, 30 O. R. 138.
Former practice of moving against verdict before
County Court Judge at quarterly sittings; Norton v.
McCabe, 12 P. R. 506, and see H. & L., pp. 1038, 1039.
Discovery of new evidence: Butler v. McMicken, 32
0. R. 422. Where findings of jury reversed in term:
Booth v. C. P. R, 13 O. L. R. 91, and see also Leish-
man v. Garland, 3 O. L. R. 241; Irvine v. Sparks, 31
0. R. 603; Donaldson v. Wherry, 29 O. R. 552.

40.—(1) See provision of Judicature Act, R. S. 0. 1914,
ch. 56, secs. 119 and 24, and notes to that section.
Section considered and construed: Forbes v. Forbes,
2 0. W. N. 976, 19 O. W. R. 47. Right of
appeal from orders. Section considered: Gibson v.
Hawes, 24 O. L. R. 543. Where the Master in Cham-
bers directed an interpleader issue to be tried in the
County Court without jurisdiction, which was appar-
ent on the face of the order, all proceedings under it
were coram non judice, and there was no right of
appeal from the judgment of the County Court on
the issue: Teskey v. Neil, 15 P. R. 244. An appeal
lies from the order of a County Court disposing of
an issue upon a garmshmg application and the claim-
ant, plaintiff in the issue but not an original party,
may be appellant : Henderson v. Rogers, 15 P. R. 241.
There was no appeal from an order dismissing an
application made by a claimant under see, 30 of the
Assignments Act, R. 8, O. 1897, ch. 147; R. S. 0.
1914, ch. 134, sec. 34; Simpson v. Clafferty, 18 P.
R. 402,
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40.—(1c) After judgment dismissing action with costs
and notice of appeal therefrom given by plaintiffs, an
order was made requiring the plaintiffs to give addi-
tional security or have their action dismissed. This
was interlocutory and not appealable: Arnold v.
Van Tuyl, 30 O. R. 663. On a motion to set aside as
irregular a judgment by default, the Judge held the
judgment regular but set it aside on terms as to
costs. This order was not in its nature final and the
appeal did not lie: O’Donnell v. Guinane, 28 O. R.
389; see also Fisken v, Stewart, 17 C. L. T. Oce. N.
82; Slater v. Trader, 17 C. L. T. Oce. N. 83. ‘‘ Final
order:’” see Johnson v. Refuge Assurance Co.
1913, K. B. 259. An appeal lies from an order
committing the defendant to gaol as a judg-
ment debtor for making away with his pro-
perty to defraud creditors, it being in its nature
final: Baby v. Ross, 14 P. R. 440, The defendant
paid into Court $95 in full which the plaintiff ac-
cepted. The County Court Judge made an order
allowing the defendant to set off the amount of his
County Court costs in excess of what he would have
incurred in a Divisional Court, and to issue execu-
tion for the excess if any. This order was, in its
nature, final, and therefore appealable under this
gection. Babeock v. Standish, 19 P. R. 195. An
order of a County Judge discharging the defendant
from arrest under ca. sa. is not final within the
meaning of this section, and an appeal does not lie:
Gallagher v. Gallagher, 31 O. R. 172. An order
approving sale and making disposition of the funds
of a company which was being voluntarily wound
up, was in its nature final and appealable and held
a nullity: Re D. A. Jones Co., 19 A. R. 63. On order
for summary judgment, unless money paid finto

it Court is in its nature final: Castle v. Kouri, 14 O.
of W. R. 125, 18 O. L. R. 462. An order of a County
e Court Judge under Con. Rule 261 (1913, Rule 124)

is in its nature final, and an appeal will lie: Smith

of v. Traders Bank, 11 O. L. R. 24. A County Court
ol Judge’s order dismissing an appeal from a ruling
red as to the scale of costs awarded the plaintiff by his
‘ 4'1' judgment, is interlocutory and not final, and no ap-
™ peal lies to a Divisional Court : Leonard v. Burrows,
the 70. L. R. 316. So also is an order dismissing an

0 application to vary minutes under Con. Rule 625
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(2), (1913, Rule 527): Re Taggart and Bennett, 6
0. L. R. 74. Appeal from order made by a County
Court Judge under Con. Rule 907: see H. & L.
notes, p. 1144 (see 1913, Rule 587), and see also H.
& L. notes, pp. 1040-3. Final or interlocutory order,
pp. 1040-1. Judgments and orders appealable, pp.
1041-2. Judgments and orders not appealable, p.
1042. Appeal from order of Surrogate Judge that
security for costs be given: see R. 8. 0. 1914, ch. 62,
sec. 34: Forbes v. Forbes, 23 O. L. R. 518, There
is no appeal from an interlocutory order under any
clause of the seetion: Gibson v. Hawes, 20 0. W. R.
109, 3 0. W. N. 91, 24 O. L. R. 543.

40.—(2) Where Jndge is persona designata: see 9 Edw.
VII., ch. 46, sec. 4; R. 8. 0. 1914, ch. 79; H. & L,
p. 1043.

. See H. & L. notes, p. 1043.

. See H. & L. notes, pp. 1043-5. It is not a valid
objection to an appeal that the C. C. Judge has not,
in certifying the proceedings, expressed that they

are certified ‘‘ to the Court:”” Baby v. Ross, 14 P.
R. 440. The provisions of sections limiting time to
set down appeals were peremptory, and there was
no power to dispense with such provisions or en
large the time (Reekie v. MeNeil, 31 O. R. 444),
until the enactment in 1904 of sub-section 2 of sec-
tion 44: see Paul v. Rutledge, 16 P. R. 140. The
Court can always extend time on application where
the appeal has been lodged and will do so as a
matter of course where there has been no wanton
delay in giving security within the time allowed by
tl;e County Judge: Gilmour v. McPhail, 16 P. R.
151.

. This section was Con. Rule 794.

. Power to extend time for appealing after time ex-
pired: Hunter v. Patterson, 2 0. W. N. 61,16 0. W.
R. 993; see 1913, Rule 176. As to appeals: see H.
& L. p. 1044; see 1913, Rules 491 et seq. *‘ Thirty
days from the judgment *’ (sec. 44 (1)). One month
from the date of judgment (1913, Rule 491): see
also under former wording: Fawkes v. Swayzie, 31
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0. R. 256; Maxon v. Irwin, 15 O. L. R. 81, at p. 89,
10 O. W. R. 537; Allan v. Place, 15 0. L. R. 148, 10
0. W. R. 603.

45. Former Con. Rule 498,

46. Where an appeal from a County Court decision was
dismissed by a Divisional Court with costs, as of a
motion to quash on the ground that no appeal lay,
the costs are taxable on the High Court scale, and
recoverable by execution in the High Court: Francis
v. Huff, 11 O. W. R. 343. Case remitted to County
Judge under this section to enable the defendants
to develop their defence fully: Farmers Bank v.
Big Cities Realty, 1 O. W. N, 397: see H. & L., p.
1043 ; see Former Con. Rule 818,

CHAPTER 60.
Tae Generar Sessions Acr.

3, Statute 53 Vie., ch. 18, sec. 2 (o), which authorizes
police magistrates to try and conviet persons
charged with forgery, was considered wultra vires
under B. N. A. Act, sec. 91, sub-sec. 27, in Reg. v.
Toland, 22 O. R. 505; but in Reg. v. Levinger, 22
0. R. 690, it was held within the powers of a Pro-
vincial Legislature as being in relation to the con-
stitution of a Provincial Court of criminal jurisdie-
tion and not a matter of eriminal law or procedure.
Appeals to Sessions under R. 8. 0. 1914, ch. 90, sec.
10 (The Summary Convictions Act) now lie on the
complaint of any person who thinks himself
aggrieved, whether complainant or defendant. The
Appeal is to Sessions where the conviction adjudges
imprisonment. In all other cases to the Division
Court.

CHAPTER 61.

Tae County Jupaes’ CrimiNan Courts Acr.




CHAPTER 62.
Tue Surroeate Courts Acr.

Refer to: Howell, Probate Practice; Weir, Law of
Probate; Tristram and Coote, Probate Practice
(with Canadian Cases); Williams, Executors and
Administrators; Powles and Oakley, Law and
Practice relating to Probate and Administration
(Browne on Probate).

4, Evidence: as to proof of wills by certified copy where
registered: see Armour, Titles, pp. 124, 115, 348;
R. 8. 0. 1897, ch. 136, sec. 28; R. S. 0. 1914, ch. 124,
sec. 22, ch. 76, secs. 46, 47.

8. A Junior County Judge who has heard the evidence
and tried the issue in a Surrogate Court whilethe
office of Senior Judge is' vacant, has the right to
deliver judgment in such case after the new Senior
gudge has been appointed: Speers v. Speers, 28

. R. 188.

14. Place for Court offices: Rodd v. Essex, 19 O. L. R.
659.

19. The Surrogate Courts are not statutory Courts, hav-
ing only those powers which are conferred unpon
them by this Act. They are invested with the auth-
ority and jurisdiction over executors and adminis-
trators, the committing of letters of administration
and the grant of letters probate as were in use in
the Ecclesiastical Courts of England, except in so
far as the same have been revoked by subsequent
legislation or rules: Grant v. Great Western, 7 C.
P. 438; Cunningham v. Cunningham, 2 O. L. R. 511,
at p. 518; Re Wilson and Toronto General Trusts,
13 0. L. R. 82; but see as to inherent jurisdiction:
Re Mercer, 26 O. L. R. 427. For historical review
of origin and general jurisdiction of Surrogate
Courts in Ontario: see judgment of Draper, C.J.:
Grant v. G. W. Ry., 7 C. P. 438. For review of
powers of the Court as to accounting: see Cunning-
ton v. Cunnington, 2 O. L. R. 511; Re Russell, 8
0. L. R. 481; Union Trust v. Beasley, 12 0. W. R.
336; and see notes to sec. 71 infra. The Surrogate
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Court alone has jurisdiction to determine whether
an absentee be dead and whether he died intestate:
Re Coots, 1 O. W. N. 807, 17 O. W. R. 727 (but see
provisions of Insurance Act, R. 8. 0. 1914, ch.
183, sec. 165). The Supreme Court of Ontario
has no jurisdiction to revoke the grant by a
Surrogate Court of letters of administration:
McPherson v. Irvine, 26 O. R. 438. Supreme
Court will not interfere to revoke grant of
letters: Belanger v. Belanger, 2 O. W. N. 543, 1360,
24 0. L. R. 441. Jurisdiction of Supreme Court to set
aside a will as having been executed under improper
influence or without sufficient capacity without wait-
ing for a revocation of probate: Wilson v. Wilson, 24
Gr. 377. Where a probate has been granted in com-
mon form and a subsequent will is adduced ; jurisdic-
tion to try the validity of the probate: Perrin v. Per-
rin, 19 Gr. 259. The Supreme Court has no jurisdie-
tion to deal with a retractation or renunciation of
probate : Foxwell v. Kennedy, 2 0. W. N. 821, 1299,
18 0. W. R. 782, 24 O: L. R. 189. The Supreme
Court has no power to interfere with the particular
jurisdiction of the Surrogate Court: Belanger v.
Belanger, 2 0. W. N. 543, 1360, 19 O. W. R. 695, 24
0. L. R. 441; Murtrie v. Alexander, 18 0. W. R.
836, 23 O. L. R. 396. Effect of change in wording
from R. S. 0. 1897, ch. 59, sec. 17: Badenach v.
Inglis, 4 O. W, N. 1495, 29 O. L. R, 165. The
Supreme Court has jurisdiction to entertain an
action for a declaration of the invalidity of a
will, notwithstanding a decision of the Surro-
gate Court admitting the will to probate after
a contest to which the plaintiff in the Supreme
Court action was not a party. The validity
of the will was not res adjudicata by the decision of
the Surrogate Court: Badenach v. Inglis, 29 O. L.
R. 165; see Judicature Act, R. S. 0. 1897, ch. 51, sec.
38; R. S. 0. 1914, ch, 56, see. 12, and see notes to sec.
32 infra.

. Insolvent executor: Johnson v. Mackenzie, 20 O. R.
131; Gladdon v. Stoneman, 1 Mad. 143 (n) ; Langley
v. Hawten, 5 Mad. 46; Dowd v. Hawten, 19 Ch. D.
61. Grant of probate to infant: see Cumming v.
Landed Banking, 20 O. R. 382; Toll v. C. P. R, 8

SA—0
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W. L. R. 795; and see provisions of R. 8. 0. 1897,
ch. 337, secs. 3 and 4. As to grant of administration
durante minore aetate: post, secs. 50 and 51.

24. If the Court had jurisdiction, the grant of adminis-
tration is valid though obtained irregularly and
issued improvidently: London and Western Trusts
v. Traders Bank, 11 O. W. R. 977, 16 O. L. R. 382.
To what Court grant shall belong: Book v. Book,
15 0. R. 119; McPherson v. Irvine, 26 O. R. 438;
London and Western Trusts Co. v. Traders Bank,
11 0. W. R. 977, 16 O. L. R. 382. The existence of
real or personal estate at the time of death is not
essential to give jurisdiction: Jennings v. G. T. R,,
15 A. R. 477. Foreign domicile: Re Medbury, Loth-
rop v. Medbury, 11 O. L. R. 429. Foreign domicile
of family on whose behalf action under R. 8. O.
1914, ch. 151, is brought: Gyorgy v. Dawson, 13 O,
L. R. 381. Where there was a supposed intestacy
and the administrator sold lands: action by devisees
of lands against purchasers where will subsequently
discovered: Hewson v. Shelley, 1913, 2 Ch. 384,
Will discovered after sale by administrator: Article,
49 C. L. J. 608. Effect of revocation of erroneous
grant: see R. 8. 0. 1914, ch. 121, sec. 50 and notes;
see infra, sec. 27 and notes.

27. A grant of administration is a judgment in rem
which is unquestionable while it stands, unless it is
shewn that the person whose estate is in question
is not dead, or that the Court had no jurisdiction:
London and Western Trusts v. Traders Bank, 16
0. L. R. 382; Jennings v. G. T. R.,, 15 A. R. 477.
Letters of administration issued after action and
before trial are sufficient to support the action even
where the plaintiff has no interest in the estate:
Dini v. Fauquier, 8 0. L. R. 712. But where the
person entitled to obtain administration is not the
one who begins the action: see Chard v. Rae, 18 0.
R. 371. Letters of administration rightly granted
to plaintiff as widow sapport the action: Doyle v.
Diamond Flint Glass, 8 O. L. R. 499. A grant of
administration to an infant widow not a nullity:
Belanger v. Belanger, 2 O. W. N. 543. The High
Court has no jurisdiction to revoke a grant of admin-
istration: McPherson v. Irvine, 26 O. R. 438; and
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see notes to sec. 19 ante; and see Jennings v. Grand
Trunk, 15 A. R. 477; London and Western Trusts
Co. v. Traders Bank, 11 0. W. R. 977, 16 O. L. R.
382. Letters of administration as evidence of title
in intestacy: Armour, Titles, pp. 339, 340. Revoca-
tion of erroneous grant: see ante, sec. 26 and notes;
see also R. S. 0. 1914, ch. 121, see. 50 and notes.

. Right of trial by jury in question of testamentary
capacity : Jarret v. Campbell, 21 O. W. R. 447, 2 O.
W. N. 872,21 0. W. R. 770, 3 O. W. N. 905, 26 O. L.
R. 83.

. Time of sittings: Eyers v. Rhora, 3 0. W. N. 1130.

. Production of testamentary writings: Re Shepherd,
1891, P. 323.

. The powers of the High Court in matters testamen-
tary considered: Mutrie v. Alexander, 23 O. L. R.
© 396. Jurisdiction to remove an executor is also
given to the High Court: see R. 8. O. 1897, ch. 51,
sec. 39; R. 8. O. 1914, ch. 56, sec. 12. The High

Court cannot revoke a grant of letters of adminis-
tration: McPherson v. Irvine, 26 O. R. 438. The
validity of a will is not res adjudicata by the
judgment of the Surrogate Court: Badenach v. In-
glis, 29 O. L. R. 165, and notes to secs. 19-27, ante.
See also R. 8. 0. 1914, ch. 56, sec. 13, notes.
s o
33.—(1) Application to remove cause into High Court:
Re Wilcox v. Setter, 7 0. W. R. 65; Re Graham v.
Graham, 11 0. W. R. 700; Re Reith v. Reith, 11
0. W. R. 883,16 0. L. R. 168. Immediately an order
is made removing a matter to the High Court, it
ceagses to be a Surrogate Court matter: Justin v.
(Goodwin, 18 P. R. 174. Where there was a conten-
ion between the widow and the next of kin as to
grant of administration it was held that the juris-
diction to award grant being of a diseretionary kind
coula be better exercised by the Surrogate Judge
and the cause not removed: Re McLeod, 16 P. R.
261. Where a matter was transferred and the order
contained terms as to costs: see Re Forster, 18 P.
R. 65. Time for filing jury notice where cause
removed into the High Court: see McKenzie v.
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Shoebotham, 10 O. W. R. 1055. Reference or re-
moval to the Supreme Court: see Judicature Act,
1897, ch. 51, see. 40 (1). The Supreme Court
has original jurisdietion to appoint an administra-
tor ad litem: see Con. Rule 195; see now 1913, Rule
90. As to jurisdiction of Supreme Court in probate
and administration: see H. & L. notes, p. 36, and
notes to sec. 19 ante.

33.—(3) In an application under this section the im-
portance of the case and its nature are not to be
tried on counter affidavits—it is enough if it appears
from the nature of the contest and the magnitude of
the estate that the higher Court should be the forum:
Re Reith v. Reith, 11 0. W. R. 883, 16 O. L. R. 163.
Diffieulty of question and amount of estate as affect-
ing removal of cause to High Court: Pattison v.
Elliott, 3 0. W. N. 1327, 22 0. W. R. 232.

34.—(1) Immediately an order is made removing a mat-
ter from a Surrogate Court to the Supreme Court
it ceases to be a matter in the Surrogate Court and
an appeal from the order under this section cannot
be entertained. The Supreme Court Practice is to
be followed: Justin v. Goodwin, 18 P. R. 174
‘Where Surrogate Judge adjudicated by consent on
claim as to whether certain money in a savings bank
passed as donatio mortis causa, a right of appeal
was held to exist as from an award to a Judge in
Single Court, under the Arbitration Act: Re Gra-
ham, 3 0. W. N. 202, 20 O. W. R. 297, 25 O. L. R.
5. Appeals to Divisional Court: see Judicature
Act, 1897, ch. 51, see. 75 (4); H. & L. notes, p. 131;
R. 8. 0. 1914, ch. 26, sec. 2 (o).

34.—(2) The $200 refers to property belonging to the
estate itself: Forbes v. Forbes, 2 O. W. N. 976, 19
0. W. R. 47, 23 0. L. R. 518. An appeal lies from
an order for security for costs though less than
$200 in amount: Forbes v. Forbes, 23 O. L. R. 518.

34.—(3) See R. 8. 0. 1914, ch. 59, secs. 39, 40. No
security for costs is required on motion or appeal
to Divisional Court: see as to application of (1892)
Surrogate Court, Rule 57: Re Nichol, 1 O. L. R. 213;
Re Wilson, 17 P. R. 407, Irregularities: see Taylor v.
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Delaney, 3 O. L. R. 380. Extension of time for
appealing: Union Trust v. Bensley, 12 O. W. R. 336,
1069.

34.—(5) Appeal from order allowing an executor com-
pensation: Re Alexander, 31 O. R. 167; and see 1913,
Rules 502 et seq.

. Presumption of death: Doe d. Hagerman v. Strong,
8 U. C. R. 291; Re Benham’s Trusts, L. R. 4 Eq.
416; Re Alston, 1892, P. 142; Re Matthews, 1898, P.
17; Re Robertson, 1896, P, 8. Cf. provisions of In-
surance Act as to when death may be presumed: R.
S. 0. 1914, ch. 183, sec. 165 and notes. Proof of will
where witnesses could not be found: Re Young, 27 O.
R. 698. Where witnesses dead: see Trott v. Skedmore,
2 Sw. & Tr. 12. Contents of lost will: Stewart v.
Walker, 6 O. L. R. 495; Sugden v. Lord St. Leonard,
1 P. D. 154, 252; Re Pearson, 1896, P. 289; Wood-
ward v. Goulstone, 11 A. C. 469.

38. Where there is a contention between the widow and
the next of kin and the assets are separable, admin-

istration may be granted quoad, i.e., to the widow
as to one part and to the next of kin as to the other
part; or there may be a joint grant: Re McLeod, 16
P. R. 261. Where all the next of kin resident in
Ontario consented to the appointment of the hus-
band of the daughter of the sister of the deceased
as administrator, and a brother, resident in a foreign
jurisdiction brought an action to revoke the grant,
it was held that the Surrogate Judge had exercised
his discretion properly, considering the illiteracy,
age, ete., of certain parties, and that even if he had
not, the grant would not have been revoked: Carr
v. O’'Rourke, 3 O. L. R. 632.

39. Administration durante absentia: see Chambers v.
Bicknell, 2 Hare, 536 ; Re Cassidy, 4 Hogg, 360.

44, Where applications for administration are made in
more than one Surrogate Court, preference will be
given to the party nearest in the order in which
administration is usually granted. Re Tougher, 3
0. L. R. 144,
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Lodging a caveat in the Surrogate Court is not
‘“ instituting proceedings to set aside a will:”’ Re
MeDevitt, 5 O. W, N. 333.

. This is the statute, 21 Henry VIIL, ch. 5, sec. 6; R. 8.

0. 1897, ch. 337, sec. 1.

., This is the statute, 21-22 Viet., ch. 95, sec. 16; R. 8.

, This is the statute, 38 Geo. IIL, ch. 87, sec. 6; % 8.0

0. 1897, ch. 337, sec. 2.

1897, ch. 337, sec. 3; see Re Stewart, 3 P, & D. 244;
Merchants Bank v. Monteith, 10 P. R. 334; Cum-
mings v. Landed Banking & Loan, 20 O. R. 382.

. This is the statute 38 Geo. ITL, ch. 87, sec. 7; R. 8. 0.

1897, ch. 337, sec. 4.

. Copy of will as appearing in Probate omitting im

portant word bearing on construction: see Re Cooper,
5 0. W. N. 151.

. The powers of an administrator pendente lite cease

when final judgment has been given: Wieland v.
Bird, 1894, P. 262. A testator, A., died, leaving B.
his executrix. She died, leaving a will, the validity
of which was disputed. It being required to pay
money to A.’s estate, the Court appointed an ad-
ministrator pendente lite: In Goods of Fawcett, 14
P. D. 152. As to authority of the High Court to
appoint administrator pendente lite, which is only
when an action is pending in it touching the validity
of the will of a deceased person: see Beatty v. Hal-
dan, 4 A. R. 239, and, perhaps, under secs. 33 to
35, where a cause is removed into the High Court:
Re Gooderham, 8 O. W. R. 685. The Supreme Court
has jurisdiction to appoint an administrator ad
litem when an action is pending in it: see Con. Rules
194, 195; 1913, Rule 90; H. & L. notes, pp. 340-347.
Judgment against an administrator ad litem binds
the general administrator: see cases collected, H.
& L. notes, p. 345. The High Court may also ap-
point a receiver in a proper case to act in the place
of an executor: see H. & L. notes, p. 991. Where
the Court of Chancery had appointed a receiver,
administration pendente lite was made to him: Tich-
borne v. Tichborne, 1 P. & D. 730; Re Evans, 15 P.
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D. 215; see also Beatty v. Haldan, 4 A. R., at p.
245.

54.—(1) This section is based on the common law, 31
Edw. III, St. 1, ch. 11, and 21; Henry VIIL, ch. 5,
sec. 2; see R. 8. 0. 1897, ch. 337, sec. 5. Where
party entitled in priority is missing: see Re Chap-
man, 1903, P, 192. A husband or wife surviving
after dissolution of marriage is not entitled to grant
of administration: Re Wallas, 1905, P. 326. Passing
over husband or wife whose adultery has been estab-
lished though marriage not dissolved: Re F'rost,
1905, P. 140; or where there has been a separation
order: Re KElizabeth Jones, 74 L. J., P. 27, 164.
Where a husband has renounced his marital right
to share in his wife’s estate before marriage, and in
order to it, he is not entitled to administration: for
administration follows interest: Dorsey v. Dorsey,
29 0. R. 475, 30 O. R. 183. In cases where some one
is not named as executor and no duties are indi-
cated in the will which would constitute him execu-
tor according to its temour, but who has such an
interest that in spite of his not being named execu-
tor he might be looked on to act as such, the practice
as indicated is to grant, not probate, but let-
ters of administration with will annexed: Re Cole-
man, 9 0. W. R. 985. Appointment of universal de-
visee and legatee administrator with will annexed:
see Re Pryse, 1904, P. 301. An administrator c.t.a.
has no authority as such to compromise a dower claim
by assigning the claimant some of the decedent’s real
estate: Irwin v. T. G. T. Co., 24 A. R. 484. Where a
will bequeathed property to A., disposed of no other
property, appointed no executor and contained no
other bequests or directions, the Court granted ad-
ministration with will annexed to A., limited to the
property described in the will, without requiring the
next of kin to be cited: Re Baldwin, 1903, P. 61. In
granting administration the Court will not direct,
control or suggest anything with regard to the ad-
ministration of the property beyond granting ad-
ministration in due course of law: Re Cory, 1903,
P. 62. Grant of administration to an infant: Belan-
ger v. Belanger, 24 O. L. R. 441. Where a sole
executrix and universal legatee was incapable of
taking probate owing to ill health, the Court allowed
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a joint grant to her nominees: Re Davis, 1906, P.
330. Where doubts arose as to the legitimacy of
the next of kin, administration was granted to one
of their number chosen by the persons interested
in the estate: Re Minshull, 14 P. D. 151. This sec-
tion is applied- under Ontario Practice more liber-
ally than the corresponding English section, 20 and
21 Viet., ch. 77, sec. 73 has been applied: Carr v.
O’Rourke, 3 0. L. R. 632; Re Keho, 7 0. W. R. 825.
Executors’ aceounts: for review of the jurisdiction
of the Kecclesiastical Court, the administrative
powers of the High Court: see Re Russell, 8 O. L.
R. 481. Authority and jurisdietion of Courts over
executors and uf:ninistrators: see Cunnington v.
Cunnington, 2 O. L. R. 511; see sec. 70 et seq., post,
and notes.

54.—(3) ‘‘ Special circumstances,”” murder of wife by
husband: Re Crippen, 1911, P. 108.

56. This in the statute 31 Edw. III, St. 1, ch. 11; R. 8. 0.
337, sec. 6.

57. The Surrogate Courts have the same authority as
the English Probate. Courts in respect of limited
grants of administration: Re Thorpe, 15 Gr. 76.
Probate of a lost will is limited until original will
is proved: Sugden v. Lord St. Leonards, 1 P. D.
154.

58, See statute 21 Henry VIL, ch. 5, sec. 4, and R. S. O
1897, ch. 337, sec. 9, Remarks on practice as to
inventories: see Re Russell, 8 O. L. R. 481, at p.
491 et seq; see Surrogate Court Rule 19 (1892).

59. A power of sale having been given to executors qua
executors, and not by name, they could not, after
having once renounced, execute the power: Travers
v. Gustin, 20 Gr. 106. Liability notwithstanding re-
nunciation: Vannatto v. Mitchell, 13 Gr. 665. Execu-
tor who has renounced is not a proper defendant:
Stinson v. Stinson, 2 Gr. 508. The renunciation
of an executor cannot be recalled on the death
of the acting executor: : Allen v. Parke, 17 C.
P. 105. Executor who is also trustee: see Doe d.
Berringer v. Hiscott, 6 O.-8. 23. A renunciation
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operates, although the executor’s name 'was ex-
punged from the will: Re Noddings, 2 Sw. & Fr. 15.
In a proper case, where circumstances have altered
one of several executors may be allowed to retract
his renunciation and carry on his executorship: Re
Phipps, 9 0. W. R. 982. Retraction of renunciation:
Re Gill, 3 P. & D. 113; Re Stiles, 1898, P. 12; Re
Wheelwright, 3 P. D. 71. Effect of renunciation:
Foxwell v. Kennedy, 2 O. W. N. 821, 1299, 18 O. W.
R. 782,19 0. W. R. 595, 24 O. L. R. 189. This section
has not changed the law: Re Phipps, 9 0. W. R. 982,
Effect on renunciation of previous intermeddling:
Harcourt v. Burns, 10 O. W. R. 786.

60. When an executor is appointed under a will the
executorship is transmitted: see R. 8. 0. 1897, ch.
337, see. 13; R. 8. 0. 1914, ch. 121, sec. 59. Payments
under administration afterwards revoked: Belanger
v. Belanger, 2 0. W. N. 543. Removal of executor:
see Johnson v. Mackenzie, 20 O. R. 131; Harrold v.
Wallis, 9 Gr. 443; Aikins v. Blain, 11 Gr. 212. Ap-
pointment of trustee to perform duties of executor:
Re Bush, 19 O. R. 1.

64. The costs of an application for assignment of bond
are not taxable as costs in the action on the bond,
but should be recovered as damages consequent on
the breach of condition sued for: Closson v. Post,
6 L. J. 141: see also Re Hilts, 1 Ch. Ch. 386; Stapf
v. MeCarron, 35 U. C. R. 22.

68. As to bonds of guarantee companies: see R. S. O.
1914, ch. 190.

69.—(1) * Claim or demand ’’ refers to claim of credi-
tor: Re Graham, 25 O. L. R. 5; see also Re Mec-
Intyre, 11 O. L. R. 136.

69.—(6) Amount involved: Re Graham, 25 O. L. R. 5.

69.—(10) Right of appeal : Re Graham, 25 O. L. R. 5.

70. Appointment of receiver where executor out of juris-
diction and refuses to account: Re Beaird, 4 O. W.
N. 720, 23 O. W. R. 955.
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71. In Cunnington v. Cunnington, 2 O. L. R. 511, it was

held that the Surrogate Courts are invested with
the authority and jurisdiction over executors and
administrators, and the rendering of inventories
and accounts conferred in England on the Ordinary
under 2 Henry VIIL, ch. 5. In Re Russell, 8 O. L.
R. 481, it was held that this accounting was of a
very restricted character and that for full enquiry
and investigation resort must be had to the admin-
istrative powers of the High Court. The legisla-
ture then enacted sub-sections (3) and (4). Sub-
sequently, in 1911, (5) was added. On passing an
executor’s accounts under this section (as amended
in 1905), the Judge has no jurisdiction to call upon
a creditor of the estate to prove his claim and to
adjudicate upon that claim and allow it or bar it.
If the executor has, in good faith, paid the claim
before bringing in his accounts, the Judge has juris-
diction to consider the propriety of the payment and
to allow or disallow the item: Re Moll;ltyre, 11 0.
L. R. 136. Retainer of his own claim by an executor
is on the same basis! Shaw v. Tackaberry, 5 O. W.
N. 255. The amendment of 1905 was a result of
the narrow construction placed on the statute in Re
Russell, 1904, 8 O, L. R. 481. The acts of a Surro-
gate Judge in passing accounts of executors, are
those of the Court, and not of the Judge as persona
designata. He has inherent jurisdiction to set aside
an order which he has been induced to make by the
fraud of the applicant, and to set aside or vary an
order which he has made by mistake though not to
correct errors made in the judicial determination
of any question: Re Wilson and Toronto General
Trusts, 13 O. L. R. 82, 8 0. W. R. 677,15 O. L. R.
596. For review of powers of Court prior to amend-
ment of 1905 as to accounting: see Cunnington v.
Cunnington, 2 O. L. R. 511; Re Russell, 8 O. L. R.
481; and see now Union Trust v. Beasley, 12 0. W. R.
336, 1069; and Re Wilson and T, G. T. Co., 13
0. L. R 8, 15 O. L. R. 596. Where order
made on consent for removal of executor and
passing his accounts in High Court, the account
passed by the Surrogate Court Judge in the absence
of fraud or mistake is binding: Gibson v. Gardner,
13 0. L. R. 521, 8 0. W. R. 526. Binding adjudica-
tion: see Cunnington v. Cunnington, 2 O. L. R. 511;
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Re Wilson and T. G. T. Co., 15 O. L. R. 596; Re
Daly, 39 8. C. R. 122. 1t is only so far as mistake
or fraud is shewn and not where mistake or fraud
is shewn that the binding effect of the approval is
taken away : Re Wilson and Toronto General Trusts,
11 0. W. R. 214, 15 O. L. R. 596. The Court can set
aside order obtained by fraud, but has no jurisdie-
tion to correct errors in judicial determination: Re
Wilson and T. G. T. Co,, 13 O. L. R. 82, 15 O. L. R.
596. An executor who is a minor is not liable to ac-
count: Nash v. McKay, 15 Gr. 247; see also Young
v. Purves, 11 O. R. 597. Audit of executor’s ac-
counts—discretion: Re Corkett, 4 O. W. N. 632; see
Smith v. Clarkson, 7 O. L. R. 460. Jurisdiction over
accounts of trustees under will: Grant v. Maclaren,
23 8. €. R. 310. As to compensation which may be
allowed executors, ete.: see R. S. 0. 1914, ch. 121,
see. 67, and notes.

See statute 1 Jae. IL, ch. 17, see. 6; R. 8. 0. 1897,
ch. 337, sec. 7.

74. Where a person resident abroad dies possessed of

mortgages in Ontario, the Surrogate Court of the.
county where the land lies alone has jurisdiction:
Re Thorpe, 15 Gr. 76. Where a note was made by
A., a resident of Ontario, payable to B., who died
in New York, having the note in his possession, it
was held that B.’s administrators appointed in that
State could endorse the note to enable it to be sued on
here without taking out administration here: Hard
v. Palmer, 21 U. C. R. 49. Powers and obligations
of a foreign administrator dealing in Canada with
foreign assets and settling claims of Canadian
creditors, considered: Grant v. MeDonald, 8 Gr.
468. See notes to Succession Duty Act, R. S.
0. 1914, ch. 24, sec. 7. A foreign administrator
cannot discharge a mortgage on land in this
province: : In re Thorpe, 15 Gr. 76. A will
executed by a person domiciled in the Pro-
vince of Quebeec before two notaries there, in ac-
cordance with the law of that province not acted
on or proved in any Court there, is not within the
statute regarding Ancillary Probates: Re McLaren,
22 A. R. 18. Where money in Court is the property
of a person domiciled out of the province, on his
death payment out will be ordered only to a personal
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representative appointed by the Courts of Ontario:
Stewart v. Whitney, 14 P. R. 147; see Con. Rule
72; H. & L. notes, p. 232; 1913 Rule 725. Re-seal-
ing colonial probate: see Re Saunders, 1900, P. 292.
Proclamation bringing 51 Viet. ch. 9, Ontario, into
full force publlsheg, in Gazette, May 27th, 1893. For
Imperial O. C. applying ‘‘ The Colonial Probates
Act, 1892 " to the l?rovmee of Ontario and for rules
under that Act: see Statutes of Ontario, 1895, p. x.

79. The right to costs is wholly statutory. All items
taxed must be allowed in the tariff: Re Morrison,
13 0. W. R. 767.

In Schedule A, part 2, strike ont of this heading the
words ‘ or in section 175 of the Ontario Insurance
Act ”: 4 Geo. V. ch. 2, Schedule 18.

Schedule A to the Act covers fees payable to the
Crown and Schedule B fees payable to the Judge.
As to fees and costs to solicitors and counsel the
following tariff came in force March 16th, 1914:

The following shall be the tariff of fees and costs to
be allowed in respect of proceedings in the Surro-
gate Courts in non-contentious cases to solicitors and
counsel, viz.:

1. Drawing all necessary papers and proofs
to lead grant and obtaining order for pro-
bate or letters of administration, in ordin-
ary cases, and taking out same,

(a) When the value of the property de-

volving is,$1,000 or under
(b) Over $1,000 and not exceeding
,000

$1
(9) Over $100,000
2. In cases of temporary administration .
(a) On application to revoke any grant
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(To be increased in the discretion of the
Judge in cases of a special or important
nature, subject to approval by a Judge of
the Supreme Court upon a report from the
Judge).

3. For obtaining Letters of Guardianship. .
(To be increased in the discretion of the
Judge in cases of a special or important
nature, subject to approval by a Judge of
the Supreme Court upon a report from the
Judge).

4. Drawing the necessary affidavits, inven-
tories and schedules under the Succession
Duty Act:—

(a) Short form, where the aggregate
value of the property does not ex-
ceed $5,000

(b) Above $5,000, where no duty is
LN R ¢ 1t PN

(To be increased in the discretion of the
Judge in cases of a special nature, subject
to approval by a Judge of the Supreme
Clourt upon a report from the Judge).

(¢) Where duty is payable, in addition
to the foregoing fees for preparing
proofs for suceession duty, for all
services settling with the Solicitor
to the Treasury the amount of duty
payable and attending to payment
or to securing payment (by bond
or otherwise) of same

(To be increased in the discretion of the
Judge in cases of a speeial nature, subject
to approval by a Judge of the Supreme
Court npon a report from the Judge).

5. On preparing petition, affidavits, accounts
and all other necessary papers and services
in auditing and passing of accounts of an
executor, administrator, guardian or trus-
tee, and including the fixing of the remun-
eration of sueh execntor, administrator,
guardian or trustee.

(a) Where the receipts do not exceed

,000

$2
(b) Where the receipts exceed $2,000
but do not exceed $5,000
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(¢) Where the receipts exceed $5,000,
but do not exceed $10,000
(d) Where the receipts exceed $10,000,
but do not exceed $20,000
(e) Where the receipts exceed $20,000,
but do not exceed $50,000
(f) Where the receipts exceed $50,000,
but do not exceed $100,000
(Any of the preceding fees, in cases of an
important nature, may be increased by the
Judge, but such increase shall be subject to
approval by a Judge of the Supreme Court
upon a report from the Judge).
(Where the receipts exceed $100,000, the
fees shall be such as the Judge deems fair
and proper. His order allowing the same
shall be subject to approval by a Judge of
the Supreme Court upon a report from the
Judge).
6. To solicitors for other parties (including
the official guardian) properly attending on
audit of accounts a fee may be allowed in
the discretion of the Judge not exceeding in
the whole one-half of the above amounts
and subject to increase with approval of a
Judge of the Supreme Court upon report
from the Judge.
7. In all contentirus cases and proceedings
not hereinbefore provided for, the same fees
and disbursements as are provided for pro-
ceedings in the County Court, so far as the
same may be applicable may be charged
and "allowed on taxation.
8. In addition to the foregoing fees and
costs, there shall be allowed all proper dis-
bursements made by the solicitor in connec-
etion with the foregoing matters.
9. Where it has been proved to the satis-
faction of the Judge that proceedings have
been taken by solicitors out of Court to ex-
pedite proceedings, ‘save costs, or compro-
mise actions or disputes, a fee may be al-
lowed therefor in the discretion of the
Judge.
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CHAPTER 63.
Tae Division Courts Aor.

Refer to: Bicknell and Seager, Division Courts Acts;
Higgins, Division Court Law; Holmested and Lang-
ton, Judicature Act and Rules; The Annual County
Courts Practice; The Yearly County Court Practice.

8. This does not enable Division Court judgments to
be sued on in the higher Courts: Crowe v. Graham,
22 0. L. R. 145.

10. Jurisdiction of deputy: R. v. Fee, 3 O. R. 107; Keyes
v. McKeon, 23 O. L. R. 530.

20. Jurisdiction of deputy: Keyes v. McKeon, 19 0. W,
R. 21, 2 0. W. N. 997, 1014, 23 O. L. R. 530.

34. Where a clerk issues a summons with a blank for
the name of the party, afterwards filled in by the
bailiff pursuant to the clerk’s instruections, though
in breach of this section, it does not affect the juris-
diction of the Court nor is it a ground for prohibi-
tion, but is a matter of practice to be dealt with by
the D. C. Judge: Re Gerow v. Hogle, 28 O. R. 405.
Except in the few special cases provided for in the
Act the bailiffs have the right to serve summonses
and the plaintiff is not entitled as of right to effect
service himself: In re Wilson v. MeGinnis, 10 O. L.
R. 98.

46. Except in a few special cases (e.g., secs. 75, 37, 91
and 115), the bailiffs of the Court have the right
to serve summonses, and a plaintiff is not entitled
as of right to effect service himself: Re Wilson v.
McGinnis, 10 O. L. R. 98.

47. New sub-sec. (4) inserted: 4 Geo. V. ch. 2, Schedule
(19). Applies where emoluments of elerk or bailiff
are under $500.

6l. A Division Court Judge has power to allow a
plaintiff to amend his particulars at the trial so as
to bring within the jurisdiction a case which, from
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the nature of the cause of action, was originally out-
side it. Where in such a case the defendant
answered the claim, the Judge proceeded with the
trial and found facts showing jurisdiction, prohibi-
tion was refused: Re Sebert v. Hodgson, 32 O. R.
157. Where the Judge at trial found that the evi-
dence showed that the case was beyond the juris-
diction of the Court and ruled that no further evi-
dence should be given, the plaintiff having sub-
mitted to this and judgment for non-suit entered
and a motion to set this aside and for a new trial
refused, it was held that a mandamus would not lie.
In such a case the plaintiff has no right of appeal
under this Act: Re Ratcliffe and Crescent Mill, 1
0. L. R. 331. As to jurisdiction of Division Courts:
see Bicknell and Seager D. C. Act, pp. 53 et seq.;
H. & L. notes, p. 1365; see also Con. Rule 1132
(1913, Rule 649), as to inferior Court actions brought
in the High Court and H! & L. notes, especially pp.
1362 et seq.

61.—(a) The bare assertion by the defendant that the
right or title to any corporeal or incorporeal here-
ditament comes in question is not sufficient to oust
the jurisdiction of the Court. The Judge has auth-
ority to inquire into so much of the case as is neces-
sary to satisfy himself on the point: Re Moberly
and Collingwood, 25 O. R. 625; Re Hamilton v.
Garner, 12 0. W. R. 758. Where an action is
brought in the Division Court and it appears that
the title to land is involved, the action formerly could
not be transferred to the County Court, no matter
how little might be involved or how small the value
of the land : Thurston v. Brandon, 12 0. W. R. 1228;
see R. S. 0. 1897, ch. 51, see. 186; but see now R. S.
0. 1914, ch. 59, sec. 22 (1), (¢). When title as to
land is in question: see R. S. 0. 1914, ch. 59, sec. 22
(1), (¢), notes. Rent under a lease of land is an
incorporeal hereditament and the Division Court
has no jurisdiction when the right or title to it
comes in question: Kennedy v. MacDonell, 1 O. L.
R. 251. Jurisdiction considered: Re McGolrick and
Ryall, 26 O. R. 435.

61.—(e) A Division Court judgment cannot be sued on
in the Supreme Court nor in the County Court:
Crowe v. Graham, 22 0. L. R. 145 (sec. 196 note). As




62.—(1) When action within competence of Division

62.—(1¢) Where the instrument sued on is in the form

62.—(1d) This section (passed 1904) was declaratory

CHAPTER 68, 145

to actions on High Court judgments before 61 Viet.,
ch. 15: see Aldrich v. Aldrich, 23 O. R. 374, 24 O.
R. 124; see H. & L. notes, p. 1095; also Rule 853,
H. & L. notes, p. 1107 (1913, Rule 545); see also
R. 8. 0. 1897, ch. 60, sec. 113; Bicknell and Seager
notes, p. 187, now sec. 98 post.

Court and brought in High or County Court: see as
to costs, Con. Rules 1132; 1913, Rule 649, and see

application of this: Osterhout v. Fox, 10 0. W. R.
157, 14 O. L. R. 599.

of a promissory note with additional terms giving
right to resell goods in certain event, the Division
Court has no jurisdietion beyond $100: Bisnett v.
Schrader, 12 0. W. R. 656. Where plaintiff sued on
promissory note which formed an item of an account
covered by a mortgage, the Court had jurisdiction:
Green v. Crawford, 15 O. W. R, 822, 1 0. W. N. 688,
21 0. L. R. 36. Within sixty days before making
an assignment, an insolvent transferred goods to a
third person, which being sold, the proceeds were
divided among certain creditors who thereby ob-
tained a preference. The Division Court had juris-
diction to try a claim by the assignee against each
of the creditors so preferred, the transfer being
divisible into parts: Beattie v. Holmes, 29 O. R. 264.
Annual payments under covenant: see Osterhout v.
Fox, 10 0. W. R. 157, 14 O. L. R. 599.

and applied to actions pending: Re Thom and Me-
Quitty, 8 O. L. R. 705. Where other extrinsic evi-
dence beyond the mere production of the document
and the proof of the signature is required to estab-
lish the plaintiff’s claim, the Division Court has no
jurisdiction in cases over $100: Re Thom and Me-
Quitty, 8 O. L. R. 705. The extrinsie evidence re-
ferred to has reference to the defendants’ liability,
not to the plaintiff’s title: Renaud v. Thibert, 3 O.
W. N. 1649, 22 0. W. R. 923, 27 O. L. R. 57. Pro-
duction of promissory note, proof of signature of
defendant as endorser and production of protest
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make a prima facie case within the jurisdiction of
the Division Court: Slater v. Laberee, 9 O. L.
R. 545. The plaintiff sued on a promissory
note. The question whether it had become
merged in a mortgage was matter of defence
and did not oust the jurisdiction: Re Green and
Crawford, 1 O. W. N. 688, 15 0. W. R. 822, 21 O.
L. R. 36. Actions depending entirely on docu-
mentary evidence: Mellhargey v. Queen, 2 O. W.
N. 364, 17 O. W. R. 872. The signature of the
defendant to an agreement containing terms of
purchase is not an ascertainment of the amount
within the meaning of section 62 (1d), as
amended, 1904: Re Thom and MeQuitty, 8 O. L. R.
705. And see where note contained undertaking on
default to give further security: MeCormack v.
Warner, 3 O. L. R. 427 (before amendment of 1904).
“ Document ’’ may be read ‘‘ documents,”” and the
increased jurisdiction exercised where the claim can
be established by the production of one or more
documents and proof of signatures: Slater v. La-
beree, 9 O. L. R. 545. Extrinsic evidence required
to show performance of contract: see Kreutzer v.
Brox, 32 O. R. 418; Petrie v. Machan, 28 O. R. 642;
Re Sawyer-Massey Co. v. Parkin, 28 O. R. 662.
Agency of husband for wife: Davidson v. McClel-
land, 32 O. R. 382. Ascertained by signature of
defendant: In re Wallace and Virtue, 24 O. R. 558;
MecDermid v. MeDermid, 15 A. R. 287; Robb v. Mur-
ray, 16 A. R. 503. ‘¢ Ascertained ’’: see Amyot v.
Sugarman, 13 0. W. R. 429, 924; Evans v. Chandler,
19 P. R. 160; Thompson v. Pearson, 18 P. R. 308,
420. Amendment of claim under D. C. Rule 4, to
bring it within this section: Matthews & Co. v.
Marsh, 5 O. L. R. 540. Abandonment of notarial fees.
Substitution of plaintiff: Pegg v. Howlett, 28 O. R.
473. An executor de son tort is not within the mean-
ing of the word executor in this sub-section: In re
Dey v. MeGill, 10 O. L. R. 408. Claim for $262.50
recovered by plaintiff, less set-off of $69: Held pro-
perly within jurisdiction of County Court: Oster-
hout v. Fox, 14 O. L. R. 599. A foreign judgment
against the maker of a promissory note is a simple
contract debt and not one ascertained by the signa-
gn-i oé tggldefendant: Re McMillan and Fortier, 2
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62.—(1e) As to jurisdiction in County Court: see R. S. O.
1914, ch. 59, sec. 22 (1j). An action for a declar-
ation to rank against an insolvent estate under R. S.
0. 1914, ch. 134, was not, until this amendment,
within the jurisdiction of the Division Court: Re
Bergman v. Armstrong, 4 O. L. R. 717.

62.—(5) Appeal from magistrate’s conviction—Manda-
mus: Re McLeod v. Amiro, 27 O. L. R. 232. As to ac-
tions between teachers and school boards: see R. S.
0. 1914, ch. 266, sec. 87, ch. 268, sec. 50, ch. 270, sec.
4.

65. See Judicature Act, R. S. 0. 1897, ch. 51, sec. 57 (3);

H. & L. notes, p. 48, also sec. 186, H. & L. notes,

p. 194, R. 8. O. 1914, ch. 56, sec. 19. See Judi-

cature Aect, R. S. O. 1914, ch. 56, sec. 23, which

makes the provisions of that Act in secs. 16

to 22 effective in all Courts so far as they

relate to matters cognizable by such Courts. As to

matters within the purview of this section, see H. &

L. notes, p. 194. 1If it is necessary to interpret a

statute in order to find out whether the Division

Court should decide the rights of the parties at all,

prohibition will lie if the Judge misinterprets the

statute so as to give himself jurisdiction—but if it

be necessary to interpret the statute in order to

determine what the rights of the parties are, prohi-

bition will not lie: Re Long Point v. Anderson, 18

A. R. 405; Re Ameliasburg and Pitcher, 8 0. W. R.

915, 13 O. L. R. 417. Where the question to be de-

cided is not ‘“ in what Court the action should be

brought,’’ but *“ can such an action succeed in law,”’

a Supreme Court Judge has no right to dictate to a

Division Court Judge: Re Errington v. Court Doug-

las, 9 0. W. R. 675, 14 O. L. R. 75. In determining

whether a certain state of facts gives a cause of ac-

tion at law the Judge below may misdecide the law

as freely and with as high an immunity from correc-

tion, except upon appeal, as any other Judge: Re

el Long Point v. Anderson, 18 A. R. 401, 408; Re Boyd
‘hnem v. Sergeant, 10 O. W. R. 377, 521. As to appeals:
g'\]mp\e see see, 125 post and notes. Plaintiff seeking purely
ss'mnﬂ' equitable relief, e.g., specific performance in the
tier, 2 Division Court: see Foster v. Reeves, 1892, 2 Q. B.
. 255. Jurisdietion of Division Court to give judgment
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against married woman dates from 1897: Re Hamil-
ton v. Perry, 24 O. L. R. 38.

66. Where a minor enters into a contract of hiring, the
wages he earns belong to himself and not to his
parent: Delesdernier v. Burton, 12 Gr. 569. Where
an infant hires himself to his parent: see Perlet v.
Perlet, 15 U. C. R. 165. This section does not re-
strict infants from suing in the Division Court for
anything but wages: Ferris v. Fox, 11 U. C. R. 612.

67.—(1) Where a promissory note was included in a
larger claim against an insolvent estate, and a divi-
dend paid and accepted, the remedy on the promis-
sory note was not extinguished but the plaintiff
counld sue in a Division Court, giving credit for the
proportionate amount of dividend received: Harvey
v. McPherson, 6 O. L. R. 60. A mortgagee cannot
sue in the Division Court for one gale of interest
when several are due which bring the whole amount
beyond the jurisdiction: Re Real Estate Loan v.
Guardhouse, 29 O. R. 602. Money payable by instal
ments with interest: see Re Clark v. Barber, 26 O.
R. 47; see also Gordon v. O'Brien, 11 P. R. 287; Pub-
lic School Trustees of Nottawasaga, 15 A. R. 310.
Unsettled account—Interest : see Re Lott v. Cameron,
29 0. R. 70. Splitting demand—Interest: Re Me-
Donald v. Dowdall, 28 O. R. 212. Splitting cause of
action; money lent—Separate loans: Re McKay v.
Clare, 1 0. W.N. 432,15 0. W. R. 334, 20 O. L. R. 344,

67.—(2) Suing for interest on past due mortgage: see Re
Ball v. Bell, 28 O. R. 123, 601. Interest post diem as
to which there is no covenant in the mortgage to pay
is due qua damages and not gua interest and not
within this sub-section: Re Phillips v. Hanna, 3 0.
L. R. 558. This sub-section applies cnly where the
action is brought by the person to whom the money
is payable and does not apply to an action brought
by the assignee of the mortgagor upon a covenant
by his vendee to indemnify him against the mort-
gagee: Re Real Estate v. Guardhouse, 29 O. R. 602,

70. An application under this section will not lie after
judgment in the Division Court: Re Brodericht v.
Merner, 17 P. R. 264. See R. S. 0. 1914, ch. 59, sec.
29, and ch. 62, see. 33 and notes.




CHAPTER 63, 149

71. As to applicability of High Court Rules to Division
Court matters and effect of non-suit: see see. 226,
infra, and notes; H. & L. notes, pp. 194 and 1018.

72. Where the cause of action arises without the pro-
vince, but the parties are within, an action under
sec. 155 may be entered in the Court nearest the
garnishee’s residence: Hopper v. Wollison, 11 0. W.
R. 980, 16 O. L. R. 452. Where garnishee proceed-
ings to be entered: see sec. 155, notes. Territorial
jurisdietion of Division Court: Canadian Oil Co. v.
McConnell, 27 O. L. R. 549; Mitchell v. Doyle, 4 O.
W. N. 725,23 O. W. R. 926, 10 D. L. R. 297. A
cause of action for damages for flooding lands by
the erection of a dam does not altogether
arise where the lands are but in part where
the dam is erected: Doolittle v. Electrical
Maintenance Co., 3 O. L. R. 460. Non-ship-
ment of goods contracted to be sent gives rise to the
cause of action; not the subsequent refusal by cor-
respondence: Re Diamond v. Waldron, 28 O. R. 478,
(Cause of action in tort against bailiff of Court: see
Re Hill v. Hicks and Thompson, 28 O. R. 390. Cause
of action: acceptance of goods ordered by mail and
sent by express: Re Taylor v. Reid, 8 O. W. R. 623,
13 0. L. R. 205. Cause of action: contract by cor-
respondence: Re McNaughton v. Hay, 12 0. W. R.
858, 1033. Court nearest defendant’s residence: see
Re Sinelair v. Bell, 28 O. R. 483.

T4, Effect of agreement as to place of trial: Formerly

6 Edw. VIL,, ch. 19, sec. 22; St. Charles v. Caldwell,

) 88 12 0. W. R. 1185; Re Shupe v. Young, 10 O. W. R.
pay 185, 262; Re Taylor v. Reid, 8 0. W. R. 623, 763, 13
not 0. L. R. 205. A provision in a contract waiving the

3 0. protection of this section is illegal: Re Shupe and

» the Young, 10 O. W. R. 185. Provision for the deter-
oney mination of the forum for possible actions: retro-
ught activity : Re Sylvester Mfg. Co. v. Brown, 8 0. W. R.
nant 984, 9 0. W. R. 89; Bell v. Goodison Thresher Co.,
mQTl" 8 0. W. R. 567, 618, 12 O. L. R. 611. See, as to ac-
. 602, tions in Division Courts on premium notes under the

- Insurance Act, R. 8. O. 1914, ch. 183, see. 150.
atte

(.\‘\ v.

This section applies to foreigners as well as to
9, sec.

British subjects. Under sec. 226 the practice of the
Supreme Court Rules, 1913, 26 and 28 applies: Re
Coy v. Arndt, 8 O. L. R. 101.
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77. Where judgment was obtained in an action on a pro-

missory note dated at one place but made at another
in a suit entered in the Court at the place where the
note was dated and in spite of a dispute of jurisdic-
tion filed, the defendant moved for a new trial, paid
the money into Court as a condition, and then moved
for an order for transference, it was held that he
had not waived his right to an order for transference
under this section: In re Brazil v. Johns, 24 O. R.
209. Where an order was made under this section
for the transfer of an action and the order should
have been made under sec. 79, prohibition was
granted without prejudice to the right to apply for
an order under sec. 79: In re Frost v. MeMillen, 2 O.
L. R. 303; McDonald Thresher Co. v. Stevenson, 4
0. W. N. 732, 23 0. W. R. 957.

78. A Division Court Judge has no power after the

expiry of the time limited for giving notice of inten-
tion to dispute the jurisdiction of the Court, to trant
leave to file a notice disputing it: Re McLean v.
Osgoode, 30 O. R. 430. Affidavit not now required to
support objection to jurisdietion: Mitchell v. Doyle,
4 0. W. N. 725, 23 0. W. R. 926, 10 D. L. R. 297.

79. If the jurisdiction be disputed and no application for

a transfer be made, and if in fact there be jurisdic-
tion prohibition will not lie merely because the Judge
may assume that as no application for a transfer is
made he has jurisdiction. But if in fact there be no
jurisdiction, the objection still holds good and pro-
hibition will be granted: Re Thompson v. Hay, 22
0. R. 583, 20 A. R. 379. The Court is not given any

jurisdiction because objection is not properly taken:
iie @Gibbons v. Cannell, 4 O. W. N. 270, 23 O. W. R.
401, 8 D. L. R. 232.

80. Action against bailiff and another: see Re Hill v.

Hicks and Thompson, 28 0. R. 390.

91, Except in the few special cases provided for in the

Act, the bailiffs of the Court have the right to serve
summonses and a plaintiff is not entitled as of right
to effect service himself: Tn re Wilson v. McGinnis,
10 O. L. R. 98.
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93, The High Court Rules as to service of partnership
firms did not apply to the Division Court: H. & L.
notes, p. 194, but now these rules are mostly incor-
porated as sections of the Act: see secs. 93 (6), (7),
(8), 94 (2), 95, 96.

94, Effect of Division Court judgment against a firm
considered: Re Reid v. Graham Bros., 26 O. R. 126.

98. An action in the Division Court for ‘‘ money received
by the defendants for the use of the plaintiff, being
money obtained by the defendants from the plaintiff
by false representations,’’ is an action for a money
demand within this section: Re Mager v. The Cana-
dian Tin Plate Decorating Co., 7 O. L. R. 25.

100. There is nothing in this section which requires that
before notice of motion for immediate judgment is
given the time for filing of a dispute notice should
have first expired: Re McKay v. Talbot, 3 O. L. R.
256. See High Court Con. Rule 603; H. & L. notes,
pp. 795 et seq.; 1913 Rule 57. ‘‘ Four clear days,”’
the provisions of Con. Rule 343, 1913 Rule 172, do

not apply: see Re McKay v. Talbot, 3 O. L. R. 256;
Re Stoddard v. Eastman, 12 0. W, R. 226, 674; and
sec. 227, notes. This section prevails over a jury
notice. The defendant must shew that he has some
right to dispute and intends to dispute the plaintiff’s
claim: Re Talham and Atkinson, 1 O. W. N. 183.

102, A withdrawal of defence under this section is not a
confession of judgment or cognovit actionem: Bank
of Hamilton v. Shepherd, 21 A. R. 156.

1056, Effect of non-suit in Supreme Court and in Division
Court: see Building & Loan v, Heimrod, 3 C. L. T.
254; Bank of Ottawa v. McLaughlin, 8 A. R. 543.
Division Court Judge’s power as to non-suit: Re
Johnson v. Kayler, 12 0. W. R. 770, 837, 18 O. L. R.
248; and see sec. 144 infra.

106. A verbal agreement is not sufficient: the consent
must be in writing and filed: Davidson v, Head, 18 C.
L. T. 260, 34 C. L. J. 415. Evidence not taken down:
Smith v. Boothman, 4 O. W. N. 801, 24 0. W. R. 106.
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113. Effect of provision requiring defendant to give
notice where he desires to avail himself of a statute
as bearing on a note stipulating for an excessive
rate of interest in violation of the Money Lender’s
Act, R. 8. C. 1906, ch. 122: Bellamy v. Porter, 28 0.
L. R. 572

121, Judge’s decision: reserving judgment till a day
named under former wording of section: see Re
Wilson v. Hutton, 23 O. R. 29; Re Tipling v. Cole,
21 0. R. 276. ** Notify:’’ see Re Forbes v. M. C. Ry,
20 A. R. 584; and see cases Dig. Ont, Cas. Law, col.
2074-2076.

122. Order for payment by instalments as a basis for
committal in default: see In re Kay v. Storry, 8 0.
L. R. 45; and see sec. 191 notes.

123. The provision is for a retrial of the action. There is
no provision for a retrial br a new trial where the
defendant has been summoned under sec. 190, and
an order made under sec. 191: Re Wilson and Dur-
ham, 13 0. W. R. 762, 18 O. L. R. 328. The practice
under High Court Con. Rule 778 (1913 Rule 499),
as to setting aside judgment obtained by default of
appearance is not applicable to the Division Court,
being inconsistent with this section: see Foley v.
Moran, 11 P. R. 316.

123. (1) ‘“ Within 14 days:”’ see Thompson v. McCrae,
31 O. R. 674. The provisions of this section as to
applying for a new trial within 14 days do not apply
to a garnishee: Hobson v. Shannon, 27 O. R. 115; Re
McLean v. McLeod, 5 P. R. 467 ; see Tipling v. Cole,
21 0.R. 276. As the Act enables any person to repre-
sent a suitor in an action in the Division Court a
strict and literal compliance with the statute is not
contemplated in matters of form. E.g., an applica-
tion erroneously worded as a motion for judgment
may be treated as an application for a new trial:
Follett v. Sacco, 11 0. W. R. 377.

123. (3) Apart from the jurisdiction conferred by this
section a Judge under this Act has no inherent juris-
diction to set aside a judgment by reason of its
having been procured by fraud and to order a new
trial: Re Nilick v. Marks, 31 O. R. 677.
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124. These powers make a Division Court judgment
not in its nature final, and it cannot be sued on in
the higher Courts: Crowe v. Graham, 17 O. W. R. 143,
2 0. W. N. 158, 22 O. L. R. 145.

125. Subsequently acerued interest on a judgment can-
not be used to make the sum in dispute exceed $100:
Foster v. Emory, 14 P. R.1. The amount in dispute
is the amount claimed ; not the sum recovered at the
trial : Petrie v. Machan, 28 O. R. 504. Where a de-
fendant appealed the sum in dispute was held to be
the sum which, if his appeal succeeded, he would be
relieved from paying: Lambert v. Clarke, 7 O. L. R.
130. The *‘ ordinary right of appeal ’’ given by
the Public Schools Act is the right under this Act,
Norton v. Bertie, 17 O. L. R. 413. Appeals to Divi-
sional Court: see Judicature Aect, R. S. 0. 1897, ch.
51, see. 74(4) H. & L. notes, p. 131; R. S. 0. 1914,
ch. 56, sec. 26 (2) (q). Application for new trial was
formerly necessary preliminary to appeal: Coté v.
Halliday, 17 C. L. T. Oce. N. 53; also in proceedings
under the Public Schools Act, R. S. 0. 1914, ch. 266:
Norton v. Bertie P. S. Trustees, 12 0. W. R. 1249, 17
0. L. R. 413. As to prohibition, see ante sec. 65,
notes.

127. As to consent to dispense with taking down evi-
dence in cases over $100: see secs. 106, 107. As to
retaking evidence: see Davidson v. Head, 18 C. L.
T. 26; Omission to take down evidence: see Sullivan
v. Francis, 18 A. R. 121. Evidence not taken down:
Smith v. Boothman, 4 O. W. N. 801, 24 O. W. R. 106.
Certified copy of proceedings: Norton v. Bertie P. S.
Trustees, 12 0. W. R. 1249, 17 O. L. R. 413.

. A Division Court appeal which might have been
brought on at the first sittings of the Divisional
Court was held over. In the absence of a satisfac-
tory explanation the appeal was quashed: Heise v.
Shanks, 1 O. L. R. 48. When a certified copy of the
proceedings is filed, if filed within the proper time,
and the case set down, if set down within the pro-
per time and for the proper Court the appeal is pro-
perly lodged: as to which the Court may have
power of amendment or enlargement of the time:
Smith v. Port Colborne Baptist Church, 1 O. L. R.
195. The giving of the notice of setting down for
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argument and of the appeal and the grounds thereof
is a condition precedent to the right of appeal from
a Division Court to a Divisional Court, and where
this notice has not been given the Divisional Court
has no jurisdiction to deal with the appeal: Bradley
v. Wilson, 8 O. L. R. 184; see also Maxon v. Irwin, 15
0. L. R. 81 at p. 89, 10 0. W. R. 537. See R. 8. 0.
1914, ch. 56, sec. 26 (2) (q), notes, and R. 8. 0. 1914,
ch. 59, sec. 39 notes, H, & L. notes, pp. 131-132.

128. (2) The Divisional Court has no power to extend
time until it is seized of the appeal which is ‘* if and
when the said appeal case is filed:”” Whalen v.
Wattie, 11 0. W. R. 917, 16 O. L. R. 249. This sub-
section dates from 1904.

129, ““ Of and incidental to an appeal:’’ see Whalen v.
Wattie, 12 0. W. R. 155, where the costs of this
case in-11 0. W. R, 97 (see note to sec. 128), were
disposed of.

130. A claim by an insurance company to recover the

sum of $30 loss under a policy payment of which was
procured by false and fraudulent representations
arises ex delicto and can be tried by a jury: London
Mutual v. McFarlane, 26 O. R. 15. Where a claim is
under $20, the fact that a counterclaim is filed for
$40 does not enable the plaintiff to have his claim
tried by a jury, but the defendant has that right in
respect of his counterclaim: Re Fraser v. Ham, 7 0.
L. R. 449.

144. Powers of Division Court Judge as to non-snit: Re
Johnson v. Kayler, 12 0. W. R. 770, 837, 18 O. L. R.
248.

146. A garnishee order should not be made to attach a
debt where payment under the order will not be a
valid discharge to the garnishee of the amount paid:
Martin v. Nadel, 1906, 2 K. B. 26. Garnishee pro-
ceedings are part of the lex fori. A garnishee order
should not be made to attach a debt due from a for-
eign corporation: Martin v. Nadel, 1906, 2 K. B. 26.
The interest of a residuary legatee in the estate of
a testator who had died within a year of the attach-
ment was held not attachable under this section:
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Hunsberry v. Kratz, 5 O. L. R. 635. A garnishee
order does not amount to an assignment either abso-
lute or by way of security of the garnished debt.
The effect is to pay not the debt itself, but a sum
equivalent to it to the garnishor: Norton v. Yates,
1906, 1 K. B. 112, Rent accruing due, but not yet
payable cannot be attached in the Division Court:
Christie v. Casey, 31 C. L. J. 35; Birmingham v.
Malone, 32 C. L. J. 717; see Apportionment Act: R.
S. 0. 1914, ch. 156 notes. ‘‘ Could the primary debtor
at the date of the garnishee summons have success-
fully maintained an action against the garnishee for
the money in question?’’ If not the garnishee sum-
mons must be dismissed: McLeod v. Clark,8 0. W. R.
403. A claim under an insurance policy for a loss
adjusted and settled is not a debt which can be
attached at any rate so long as the company’s right
to have the money applied in rebuilding is open:
Simpson v. Chase, 14 P. R. 280. Prohibition where
claim was for damages and garnishee proceedings
before judgment taken: Re McCreary v. Brennan, 3
0. W. N. 1052. See Con. Rules 911-921, H. & L. notes,
p. 1146, et seq. (1913 Rules 590-599). These High
Court rules do not apply to the Division Court: see
Re Clark v. McDonald, 4 O. R. 310; Simpson v.
Chase, 14 P. R. 280. As to attachment of wages: see
R. 8. 0. 1914, ch. 143,

147.—(2) Evidence of repute to shew that the primary
debtor was married: see Re Rochon v. Wellington,
5 0. L. R. 102.

155. Garnishee proceedings may be in the division of the
garnishee’s residence though the cause of action does
not arise there nor the primary debtor live there:
Re McCabe v. Middleton, 27 O. R. 170. Even if the
primary debtor resides in another division and dis-

be & putes the jurisdiction, judgment may be given
paid: against him although the action be dismissed as
pro- as against the garnishee: Re Lented v. Congdon, 1 O.

order L. R. 1, 5. Jurisdiction does not obtain under this
a for- section where the garnishee resides without the Pro-
B. 2. vince: Wilson v, Postle, 2 O. L. R. 203. Where all
ate of parties are within the jurisdiction and the cause of
ttach- action arose without the Province, the action may
setion: properly be entered in the Court nearest the garni-
shee’s residence: Hopper v. Wollison, 11 O. W. R.
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980, 16 O. L. R. 452. A claim under this section is
not removeable under sec. 69 into the High Court
where judgment has been given against the primary
debtor although the garnishee’s position remains
undetermined and the object of the proposed removal
is to determine it. Re Brodericht v. Merner, 17 P. R.
264. Where an action was brought in the wrong
Court as against garnishees and at trial, the primary
creditor abandoned as against the garnishees, it was
held that the primary debtor could not object to this
amendment and there was nothing to prevent the
Court from having or, if the word be preferred, ac-
quiring jurisdiction: Re Boyd v. Sergeant, 10 O. W.
R. 377, 521. (Garnishee living outside the Province
¢ carrying on business ’’ within: see Nelson v. Lenz,
9 0. L. R. 50. Acceptance of service on behalf of a
garnishee residing out of the Province by a solicitor
in the Province and his appearance at the hearing
do not confer jurisdiction on the Division Court
under this section. Wilton v. Postle, 2 0. L. R. 203.

156.—(4) Service of garnishee summons on local agent
of foreign insurance company whose powers were
limited to receiving and transmitting applications
held effective: Simpson v. Chase, 14 P. R. 280.

156. See Lented v. Congdon, 1 O. L. R. 1, esp. at p. 5;
see note, ante see. 155.

157. *“ Person interested in the proceedings.”” As to posi-
tion of intervener and his right to set up defence of
want of jurisdiction where garnishee has submitted
to jurisdiction: see Nelson v. Lenz, 9 O. L. R. 50.
Defence of garnishee put in after 8 days, but in
time for creditor to give notice rejecting it and to
transmit such notice to the garnishee, held sufficient;
a garnishee is not bound to appear at the trial if
such last mentioned notice is not given: Simpson v.
Chase, 14 P. R. 280.

160. Where debtor makes assignment for benefit of credi-
tors after recovery of Division Court judgment
against debtor and garnishee but before payment:
see Re Dyer and Evans, 30 O. R. 637. This section
only protects a garnishee against being called on
by the primary debtor to pay over again and does
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not protect him against any third person: see Andrew
v. Canadian Mutual, 29 O. R. 365; see R. S. 0. 1914,
ch, 134, sec. 14, notes.

162. The judgment of the Judge who tries the case is an
effective judgment from the day on which it is pro-
nounced: where damages are awarded thereby they
are attachable without the formal entry of judgment:
Davidson v. Taylor, 14 P. R. 78. Transfer of claim
by insolvent debtor : attacking: time : Morphy v. Col-
well, 3 O. L. R. 314, Assignment of debt attached:
trial of question of validity of assignment: Perras v.
Keefer, 22 O. R. 672.

170. Costs in action brought in another Division Court
in respect of judgment of first Court: McPherson v.
Forrester, 11 U. C. R. 362; Crowe v. Graham, 22 0.
L. R. 145.

173. Money deposited in bank to credit of an unenfran-
chised Indian is ‘‘ personal property outside of the
reserve '’ and attachable under a Division Court
judgment: Avery v. Cayuga, 28 O. L. R. 517.

182. Return of nulla bona: Turner v. Tourangean, 8 O. L.
R. 221. A creditor for less than $40 cannot attach
a conveyance of lands as fraudulent: Zilliax v. Deans

20 O. R. 539.

188, Effect of transcript on pending judgment summons
proceedings: Ryan v. McCartney, 19 A. R. 423.

188.—(2) Where the provisions of this action are con-
travened, all proceedings under execution issued to
the Sheriff of the county may be set aside: Shepp-
hard v. Shepphard, 12 O. W. R. 186 at 191. The
issue of execution and return of nulla bona in a for-
eign Division Court to which a transeript has previ-
ously been sent as foundation for proceedings under
section 182: see Jones v. Paxton, 19 A, R. 163.

190.— (2} If the affidavit required by the section were not
filed before the issue of the summons, it would not
be open to the defendant after appearing in obedi-
ence to the summons to raise an objection to the
jurisdiction on that ground. The defect not appear-
ing on the face of the proceedings, prohibition would




CHAPTER 63,

not be granted: Re Hawkins v. Batzold, 2 O. L. R.
704. An affidavit stating a sum remains unsatisfied,
‘“ as I am informed and believe,”’ is not the affidavit
required by the plain terms of the section. Prohi-
bition will lie to restrain proceedings on a judgment
summons issued pursnant to such an affidavit: Re
Barr v. McMillan, 7 O. L. R. 70, 7 O. L. R. 672.

. A Division Court Judge has no power to commit a
garnishee for default in making payments pursuant
to an order after judgment. Before a garnishee can
be examined, the affidavit required by section 190
must be filed: Re Dowler v. Duffy, 29 O. R. 40. As
to law before 57 Vie. ch. 23, sec. 18: see Re Hanna
v. Coulson, 21 A. R. 692. There is no provision for a
rehearing where an order made under this section.
Section 123 does not apply: Re Wilson and Durham,
310. W.R. 762,18 0. L. R. 328. An order for com
mittal is not made as punishment for disobedience
of a specific order for payment and in the nature of
committal for contempt, but is granted as a punish
ment for the fraudulent conduct of the debtor. The
judgment itself is sufficient foundation for the order
to commit: Re Kay v. Storry, 8 O. L. R. 45. An or
der for committal under this Act is not process of
contempt but is in the nature of execution: Re Reid
v. Graham Bros., 26 O. R. 573, 26 O. R. 126. The
committal is in the nature of process to coerce pay
ment rather than of a punitive character as for
contempt. There is no jurisdiction to make an order
for committal of a married woman judgment debtor
who refuses to attend for examination even though
her non-attendance amouuts to wilful misconduct:
Re Stewart v. Edwards, 11 O, L. R. 378; see also
Teasdall v. Brady, 18 P. R. 104; Re McLeod v.
Enrigh, 12 P. R. 450. The proceedings by judgment
summons and its consequences are of a strictly local
character. The warrant must be directed to a
bailiff of the county and gaoler of the county in
which the proceedings are taken. The warrant is
not effective beyond the county limits and ‘‘ back-
ing ’’ by a Magistrate of another county will not give
it validity there: Re Hendry, 27 O. R. 297. Where it
appears that a judgment debtor was examined before
the Judge his order for committal must, on a motion
for prohibition, be treated as a compiete adjudica-
tion as to that which must be made to appear to
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warrant the making of an order under this section:
Re Hawkins v. Batzold, 2 O. L. R. 704. A member
of a partnership against which a judgment has been
recovered under this Act in the firm name, who has
not been personally served with the summons and
has not admitted himself to be or been adjudged a
partner, cannot be proceeded against for non-attend-
ance on a judgment summons: Re Reid v. Graham
Bros., 26 O. R. 126. Committal for fraud: warrant
is *‘ process '’ within sec. 2 of the Habeas Corpus
Act, R. 8. 0. 1914, ch. 84: Re Steckney, 13 0. W. R.
1203. ‘¢ Ability to pay,’’ sub-sec. (e), covers the
case of a dishonest debtor who can by working earn
the means to pay the debt and contumaciously re-
fuses to do anything: Re Kay v. Storrey, 8 O. L. R.
45, There is jurisdiction to commit a judgment
debtor, who is a government official, in default of
payment, although he has no other source of income
than his official salary: Re Hyde v. Cavan, 31 O. R.
189. See also Church’s Trustee v. Hibbard (1902),
2 Ch. 784.

195. See Stewart v. Edwards, 11 O. L. R. 378 at 381.

196. The power to rescind or alter order formerly ex-
tended merely to order for payment, not to order for
commitment: Re Wilson and Durham, 13 O. W. R.
762, 18 O. L. R. 328. The judgment of a Division
Court is not in the nature of a final judgment and
therefore cannot be sued on in the High Court:
Crowe v. Graham, 22 O. L. R. 145.

210. A Judge may set aside an attachment which has
been improperly issued: Re Mitchell v. Seribner, 20
0. R. 17.

213. Form of bond: see Kenni v. Macdonald, 22 O. R. 484.

214—(a) In the last line of the sub-sec. for *“ revision
read ‘‘ reversion ’’: 4 Geo. V. ch. 2, Schedule (20).

216. See R. S. 0. 1897, ch. 342, sec. 19; R. 8. 0. 1914, ch.
155, see. 55.

221. Damages for neglect to levy execution: Watson v.
White, 1896, 2 Q. B. 9. Action for not executing
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warrant: Partridge v. Elkington, L. R. 6 Q. B. 82,
See also Smith v. Pritchard, 8 C. B. 565; Reg. v. Co.
Judge, Shropshire, 20 Q. B. D. 242.

226. See Judicature Act, R. S. 0. 1914, ch. 56, sec. 23, by
which the provisions of that Act, in secs. 16 to 22,
are made applicable to all Courts. Formers secs.
58 and 59 of the Judicature Act, R. S. 0. 1897, ch. 51,
did not purport to apply to Division Courts the rules
of procedure of administration of justice: see H. & L.
notes, pp. 194, 195. Con Rule 343, 1913 Rule 172,
whereby holidays are excluded from the com-
putation of time in a period of less than six days
does not apply to the Division Court: Re Me
Kay v. Talbot, 3 O. L. R. 256. The High Court
Rules as to garnishment do not apply to the Divi
sion Court. Garnishment in the Division Court
is governed by the Act itself: Re Clark v. Mec
Donald, 4 O. R. 310; Simpson v. Chase, 14 P, R. 280.
As to proceedings against defendants ot of the Pro-
vince, under sec. 750 and application High Court
Rules: see Re Coy v. Arndt, 8 O. L. R. 101.  Distine

tion between this section and eorresponding section
(164) of the English County Courts Act: see Re
Stoddard v. Eastman, 12 0. W. R. 226, 674,
High Court Rule as to effect of non-sait does not
apply to Division Court: see secs. 105, 144, ante;
see also H. & L. notes, p. 1018. The practice in the
High Court for setting aside judgments in default
of appearance is not applicable to the Division Court,
being inconsistent with sec. 123: see note to that sec.

227. The following tariff of fees went into effect.on the
1st April, 1914:
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DIVISION COURT TARIFF.
Form 1.
1—Crerk’s Fees,

. Receiving claim, numbering and enter-
ing in procedure book ....... .....
(This item to apply to entering in
the precedure book a transeript of
judgment from another Court, but
not an entry made for the issue of

a judgment summons. )

2. Issuing summons, with necessary notices
and warnings thereon, or judgment
summons (as provided in forms)
in all.

Where claim exceeds $10 and does not

p DRERE AN v . 6« aarais s e e

Where claim exceeds $20 and does not
OROBOEPB0 . 5o v ¢ viviwh - inhodiiteines
Where claim exceeds $60 and does not
QX000 100, . iiiiv viawis wiibhus i b
‘Where claim exceeds $100 . ...........
(N.B.—In replevin and inter-
pleader suits the value of goods to
regulate the fee.)

. Copy of summons, including all notices

and warnings thereon .............

. Copy of claim (including particulars),

when not furnished by plaintiff . ...

5. Copy of set-off or counterclaim or notice
of defence (including particulars),

when not furnished by defendant ...

(Note.—~In either of the last two
preceding items the fee may be taxed
against the party ordered to pay
costs.)

. Receiving and entering bailiff’s return

to any summons, writ or warrant
issued under the seal of the Court

(except summons to witness and re-

turn to summons or paper from an-
other division)

.60

.80
1.50

15
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7. Taking confession in judgment

(This does not include affidavit and
oath, chargeable under item 8.)

. Every necessary affidavit, if actually
prepared by the clerk, and adminis-
tering oath to the deponent

9. Furnishing duly certified copies of the
summons and notices and papers
with all proceedings, for purpos.s of
appeal, as required by either party,
folio of 100 words

. Certificate therewith

. Certifying under seal of the Court and
delivering to a judgment creditor a
memorandum of the amount of judg-
ment and costs against a judgment
debtor, or garnigshee, under The
Creditor’s Relief Act, or for any
other purpose

. Copies of papers, for which no fee is
otherwise provided, necessarily re-
quired for service or transmission
to the Judge, each

If exceeding two folios, per folio . ...
3." Every notice of defence or admission
entered, or other notice required to
be given by the Clerk to any party to
a cause or proceeding, including mail-

ing, but not postage

. Entering final judgment by Clerk, on
special summons, where claim not
disputed.

Where claim does not exceed $60 ..
Where claim exceeds $60

. Entering every judgment rendered at
the hearing, or final order made by
the Judge.

Where claim does not exceed $60 ..
Where claim exceeds $60

(Note.—This fee does not apply to
any proceeding on judgment sum-
mons.)

(These fees will include the ser-
vice of recording at the trial and
afterwards entering in the proced-
ure book the judgment, decree and
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order in its entirety, rendered or
made at the trial. If a garnishee
proceeding before judgment, these
fees will be allowed for the judg-
ment in respect to the primary debtor
and like fees for the adjudication,
whenever made, in respect to the gar-
nishee.)
. Subpena to witness

(The subpena may include any
number of names therein and only
one original subpeena shall be taxed,
unless the Judge otherwise orders.)
. For every copy of subpena required for
service
. Summons for jury (including copy for
each juryman), when required by
parties
. Calling and returning jury ordered by
the Judge
. Every order of reference, or order for
adjournment, made at hearing, and
every order requiring the signature
of the Judge, and entering the same,
including final order on judgment
debtor’s examination

(Any warning necessary with order
forms part of the order.)

21. Transecript of judgment to another Divi-

sion Court
Jvery writ of execution, warrant of at-
tachment, or warrant of commitment,
and delivering same to bailiff.
Where claim does not exceed $60 . ...
Where claim exceeds $60 and does not
exceed $100
Where claim exceeds $100

23, Renewal of every summons or writ of

execution, when ordered by the judg-
ment ereditor, or warrant of commit-
ment, when ordered by Judge

. Every bond, when necessary, and pre-
pared by the Clerk (including affi-
davits of justification and of execu-
tion)

$0.

D)

5
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5. Transmitting transeript of judgment;
or transmitting papers for service to
another division; or to the Judge, on
application to him, including negces-
sary entries and mailing, but not in-
cluding postage ................ '

. Receiving papers from another division
for service, entering the same, hand-
ing to bailiff, receiving and entering
his return and transmitting the same
(if return made promptly, not other-
wise)

. Search by a person not a party to the
suit or proceeding to be paid by the
applicant

Search by a party to the suit or proceed-
ing, where the suit or proceeding is
over one year old

(No fee is chargeable for search
to a party to the suit or proceeding,
if the same is not over one year old.)

28, Taxing costs, in defended suits, after

judgment pronounced

29. Making out statement of costs in detail

(including bailiff’s fees) at the re-
quest of any party

(Neither item 28 nor 29 applies to
statement of costs endorsed on sum-
mons or copy to be served.)

30. Taxing bailiff’s costs, under under sec-

tion 178 of the Division Courts Aect.

31. Every necessary letter written to any

party to any cause, matter or pro-
ceeding in the Court

(A letter shall not be considered
necessary when a notice contains the
same information.)

2.—Bamarr’s FEgs,

. Service of summons issued under the
seal of the Court, or Judge’s sum-
mons or order on each person, ex-
cept summons to witness and sum-
mons to juryman: ;

Where claim exceeds $10 and does not
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Where claim exceeds $20 and does not
exceed $60
Where claim exceeds $60 and does not
exceed $100
Where claim exceeds $100
(In interpleader suits the value of
the goods to regulate the fee.)

2. For every return as to service under

item 1; attending at the clerk’s office
and making the necessary affidavit

3. Service of summons on witness or jury-

man, or service of notice

. Taking confession of judgment and at-

tending to prove

. For calling parties and their witnesses

at the sitting of the Court in every

defended case, and at the hearing of
every judgment summons

. Enforcing every writ of execution or
summons of replevin, or warrant of
attachment or warrant against the
body, each:

Where claim does not exceed $20 . ...

Where claim exceeds $20 and does not
exceed $60

Where claim exceeds $60

(Where goods replevied, the value
of goods to regulate the amount of
the fee. This fee does not include
service of summons in replevin on
defendant.)

Fees under Creditor’s Relief Act (see
section 189 ante and R. 8. 0. 1914,
ch. 81, see. 26), shall be taxed accord-
ing to the tariff.

. Every mile or fraction of a mile neces-
sarily travelled to serve summons,
or process, or other necessary papers,
or in going to seize on a writ of exe-
cution, where money, paid on de-
mand, or made on execution, or case
settled after seizure

. Mileage going to arrest under warrant,

when arrest made, per mile or frac-

tion of a mile
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. Mileage carrying delinquent to prison,
including all expenses and assistance,
per mile, or fraction of a mile ....
. Every schedule of property seized, at-
tached, or replevied, including affi-
davit of appraisal, when necessary:
Exceeding $10 and not exceeding $20 . .
Exceeding $20 and not exceeding $60 . .
Exceeding $60
. Every bond, when necessary, when pre-
pared vy the bailiff, including affi-
davit of justification and execution.

2. Every notice of sale, not exceeding

three, under execution, or under at-
tachment, each

3. Reasonable allowance and disburse-

ments, necessarily incurred in the
care and removal of property:

(a) If a bailiff removes property seized,
he is entitled to the necessary dis-
bursements, in addition to the fees for
seizure and mileage.

(b) If he takes a bond, then to $1.00
instead of disbursements for removal
of property.

(¢) If assistance is necessary in the
seizure, or securing, or retaining of
property, the bailiff is entitled to the
disbursements for such assistance.

(d) All charges for disbursements are
to be submitted to the clerk for taxa-
tion, subject to appeal to the Judge.

(e) The bailiff must in all cases endorse
a memorandum of all his charges on
the back of the execution, or state
them on a separate slip of paper, so
that the clerk may conveniently tax
the bailiff’s charges for fees and dis-
bursements.

(f) The Clerk in all cases to sign the
memorandum of his taxation and pre-
serve it among the papers in the
cause, together with the execution,
for future reference, and thereby en-
able the clerk to certify the bailiff’s
returns properly.
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14. If execution or process in attachment in
the nature of execution be satisfied
in whole or in part, after seizure and
before sale, whether by action of the
parties or otherwise, the bailiff shall
be entitled to charge and receive 3 per
cent. on the amount directed to be
levied ; or on the amount of the value
of the property seized, whichever
shall be the lesser amount.

15. Poundage on executions, and on attach-
ments in the nature of executions, 5
per cent., exclusive of mileage for
going to seize and sell, upon the
amount realized from property neces-
sarily sold.

3.—FEEs 10 WITNESSES AND APPRAISERS.
Allowance to Witnesses.

Attendance, per diem, to witnesses within
three miles of the place where the
Court is held, if within the county. .
And if without the county

Attendance, if witness resides over three
miles from the place of sittings and
within the county, per diem

Attendance, if witness resides without the
county and more than three miles of
the place of sittings, per diem ....

Barristers and solicitors, physicians and
surgeons, engineers and veterinary
surgeons, other than parties to the
cause, when called upon to give evi-
dence of any professional service
rendered by them, or to give profes-
sional opinions, per diem

(Note.—Disbursements to survey-
ors, architects and professional wit-
nesses, such as are entitled to specific
fees, by statute, are to be taxed, as
authorized by such statute.

If witnesses attend in one case only,
they will be entitled to the full allow-
ance.
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If they attend in more than one -ase,
they will be entitled to a proportional
part in each case only.)

The travelling expenses of witnesses, over
three miles, shall be allowed according
to the sums reasonably and actually
paid, but in no case shall exceed 20
cents per mile, one way.

F'EEs oF APPRAISERS,

Fees to Appraisers of Goods, ete., seized
under Warrant of Attachment.

To each appraiser, $1.00 per day, during the
time actually emploved in appraising
goods—to be paid in the first instance
by plaintiff and allowed as costs in
cause.

Fees 1n Svrrs yor Exceeoixe $10.
(Ante, sec. 48.)
Clerk.

For all services, from entering action, or
suing out a judgment or interpleader
summons, up to and including the
entering of final judgment, or final
order on any such judgment or sum-
mons, in ecase the action proceeds to
judgment or final order

In case the action does not proceed to judg-
ment or final order, the fees hereto-
fore, or that may hereafter be pay-
able, but not exceeding in the whole
the said sum.

For issuing writ of execution, warrant of at-
tachment, or warrant for arrest of de-
linquent and entering the return
thereto

Bailiff.

For all services rendered in serving sum-
mons and making return, and any
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other service that may be necessary
before the judgment is entered by the
clerk or pronounced by the Judge,
mileage excepted
For enforcing execution, schedule of prop-
erty seized, or attached, bond where
necessary, and all other necessary
acts done by him, after seizure, mile-
age excepted, if money made or case
settled, after levy
(Necessary disbursements incurred
in the care and removal of property
shall be allowed to be first allowed by
the clerk, subject to the approval of
the Judge.)

CHAPTER 64.
THE JURORS ACT.

10. The Court House is the reasonable location for
offices connected with the Courts and the adminis-
tration of justice other than Division Courts: Rodd
v. Essex, 14 0. W. R. 953, 19 O. L. R. 659.

. A provincial legislature has power to determine the
number of grand jurors to serve at Courts of oyer
and terminer and general sessions, this being a
matter relating to the constitution of the Courts: but
the selection and summoning of jurors, including
talesmen, and fixing the number of grand jurors by
whom the bill may be found relate to procedure in
criminal matters in respect of which the Dominion
alone has power to legislate. The Dominion Parlia-
ment can exercise its power by adopting the provin-
cial law, and has done so by the Criminal Code: R. v.
Walton, 12 O. L. R. 1.

61. The restriction imposed by this section upon the dis-
closure of the names of the jurors and the inspection
of the panel applies in criminal proceedings: Re
Chantler, 9 0. L. R. 529.
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63. Jury case not set down: change of venue: Taylor v.
Toronto Construction Co., 3 O. W. N, 930, 21 O. W.
R. 508; Brown v.G. T. R, 23 0. W. R. 74,4 0. W. N.
113.

67. See R. v. Walton, 12 O. L. R. 1, note to sec. 45: see
also R. v. O’Rourke, 32 C. P. 388, 1 O. R. 464; R. v.
Cox, 2 Can. C. C. p. 207; R. v. Noel, 2 0. W. R. 488,

76. The defendants having delivered separate defences
and being separately represented claimed to be en-
titled to four peremptory challenges each, and
between them challenged six jurors. The trial re-
sulted in a verdict for defendants. Held, that there
had been a mistrial and that the plaintiff was entitled
to a new trial. The defendants were entitled to only
four peremptory challenges between them, and the
plaintiff, having taken objection at the time, had not
waived his right by proceeding with the trial: Empey
v. Carscallen, 24 O. R. 658. See Con. Rule 785 as to
mistrial as grounds for new trial, and now see Judi
cature Act, R. S. 0. 1914, ch. 56, sec. 28.

84. “ Immediately after the verdict:’’ what is sufficient

compliance: Barker v. Lewis (1913), 3 K. B. 34.
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CHAPTER 65.
THE ARBITRATION ACT.

Refer to: The Annual Practice, where ‘‘ The Arbi-
tration Act, 1889, is annotated; Russell on Arbi-
tration; Redman on Arbitrations; Stephens’ New
Commentaries, Vol. IIIL., Bk. V., ch. 1; Rudall, Con-
duet of a Reference.

2.—(d) Change in law made by amendment of 1906:
Garside v. Webb, 10 O. W. R. 235, 11 O. W. R. 43.
Applicability of the provisions of the amendment of
1906 : Cole v. London Mutual Fire Ins. Co., 10 0. W.
R. 930, 15 O. L. R. 619. What may be made the sub-
ject of an arbitration: Hewitt v. Hewitt, 1 Q. B. 110;
Baker v. Townshend, 1 Moo. 120. What is a sub-
mission: Re Hammond and Waterton, 62 L. T. Rep.
808. If the parties to a submission are to be de-
prived of any legal right, the submission must
plainly so state: Re Green and Balfour, 63 L. T.
Rep. 97, 325.

4. There is nothing in the Public Schools Act, R. 8. O.
1914, ch. 266, to bring an award of arbitrators, ap-
pointed under section 21 of that Act, within the ex-
ception of this section: Re Churchill and Hullett, 11
0. L. R. 284, Applies to awards under Dominion
Railway Act: Re Horse Shoe Quarry Co., 17 0. W.
R. 757. As to arbitration of claims for lands in-
juriously affected by work done by a municipal cor-
poration: see R. S. 0. 1914, ch. 192, see. 332, et seq,
also ch. 199.

5. See Judicature Act, 1897, ch. 51, sec. 26 (2), as to
jurisdiction of the High Court in regard to awards.
See now R. S. 0. 1914, ch. 56, secs. 12, 13, and see
also ch. 56, sec. 16 (a) notes. For former practice
of Courts of Chancery and Law, see cases col-
lected: Holmested & TLangton, pp. 17-18. The
diseretion to give leave to revoke a submission
is to be exercised only under exceptional -ecir-
cumstances: Rathbun v. Standard Chemieal Co.,
50. 1. R 286, Tn what cases leave given to
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revoke submission: see e.g., James v. Attwood,
1 Scott 841; Re Wooderaft, 5 Jur. 771; Secott
v. Vandansan, 1 Q. B. 102; Hart v. Duke, 32 L. .J.
Q. B. 55; James v. James, 23 Q. B. D. 12; West India
Docks v. Kirk, 12 App. Cas. 738. Section 5, which
makes submissions of the same effect as an order of
the Court, applies by virtue of section 2 to submis-
sions in writing: see also section 6: Ryan v. Patri
arche, 8 0. W. R. 811, 13 O. L. R. 94. The section
only applies to admitted submissions: Re Little
Sturgeon and Mackie, 4 0. W. N, 262, 23 O. W. R.
273. Submission providing for making of awards
from time to time : Quebec v. Ontario, 42 8. C. R. 161.
Revocation of submission after award doubtful even
of fraud or mistake established: Re Zuber & Hol-
linger, 20 O. W. R. 724, 3 0. W. N. 416, 25 O. L. R.
252.

7. The Drainage Referee is not an official referee, and an
action cannot be referred to him for trial unless he
is agreed upon by the parties as a special referee:
MeClure v. Brooke, 4 0. L. R. 97,5 O. L. R. 59. Re-
ference to experts: see H. & L. notes, p. 264.

8. The jurisdiction of the Court cannot be ousted as to
a cause of action which has arisen, but where no
cause of action has arisen there is no jurisdietion.
Where an action was brought on an accident insur-
ance policy which contained an agreement to submit
to arbitration as a condition precedent to action, the
Court had no power to compel payment before refer-
ence and award contrary to the contract upon which
the obligation to pay did not arise until after refer-
ence and award: Nolan v. Ocean Accident, 5 O. L. R.
544. ‘‘ The question is not, whether, where a con-
tract creates an obligation to pay a sum of money,
it is a good answer to an action to recover it that
disputes have arisen as to the liability to pay the
sum, and that the contract provides for the reference
of such differences to arbitration, but whether, where
the only obligation created is to pay a sum ascer-
tained in particular manner; where, in other words,
such ascertainment is made a condition precedent to
the obligation to pay, the Courts can enforce an
obligation without reference to such ascertainment.
If they could do so, they would not be enforcing the
contract made by the parties, but one of a different
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nature.”’ Per the Lord Chancellor: Caledonian Ins.
Co. v. Gilmour, 1893, A. C. 85; see also Spurrier v.
La Cloche, 1902 A. C. 446; Austrian Lloyd v. Gres-
ham Life, 1 K. B. 249, 88 L. T. 6; Scott v. Avery,
5 H. L. C. 811, See also, in U. 8. Courts: Reed v.
Washington Fire, 138 Mass. 572; Badenfield v. Mas-
sachusetts Mutual Accident, 154 Mass. 77; Whitney
v. National Masonic Accident, 52 Minn. 378. Where
a policy of insurance contains a clause making arbi-
tration a condition precedent to action, the person
claiming under the policy is bound by the terms of it
though not having signed it : Baker v. Yorkshire Fire,
92 L. T. 111 ; also Nolan v. Ocean Accident, 5 O. L. R.
544. Where a matter in dispute as to an alleged
usage was referred to an engineer, although the en-
gineer had publicly and privately expressed himself
that no such usage existed, yet as he swore that he
would give the contention fair consideration should
the matter come before him as arbitrator, the action
must be stayed: Sherewood v. Balch, 30 O. R. 1.
The principle that a tenant who holds over after the
expiration of a lease and pays or agrees to pay rent
and becomes tenant from year to year, is deemed to
nold on all the terms of a yearly tenancy, so far as
they are applicable to a yearly tenancy, applies
where an express tenancy at will is created. An
arbitration clanse is not inconsistent with such a
tenancy at will and applies during the continuance of
the tenancy: Morgan v. Harrison, 1907, 2 Ch. 137.
Reference of dispute as condition precedent to right
to sue: see Hodson v. Railway Passengers’ Assur-
ance, 1904, 2 K. B. 833. Party to a submission: In-
surers or insured under a policy subject to: R. 8. O.
1914, ch. 185, sec. 194, Stat. Cond., 21, are parties to
a submission within the meaning of this section:
Hughes v. Hand-in-Hand Ins. Co., 7 O. R. 615. As
to effect of a variation in the condition: see Cole v.
London Mutual, 10 0. W. R. 930, 15 O. L. R. 619,
Disputes between partners involving questions of
law, or where a prima facie case of fraud is set up,
should not, as a rule, be referred to arbitration:
Barnes v. Young, 1898, 1 Ch. 414. A submission to
arbitration does not per se exclude the right to raise
the defence of the Statute of Limitations, but if it
intended to exclude such a defence an express term
to that effect must be imported into the submission:
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Re Astley and Tydlesley Coal Co., 68 L. J. Q. B. 252.
Submission means written submission only (see sec.
2) : Ryan v. Patriarche, 13 0. L. R. 94; 8 0. W. R. 81,

An application for stay of proceedings after delivery
of statement of defence will be refused: West Lon-
don Ins. Co. v. Abbott, 29 W. R. 584; Cole v. Cana-
dian Fire Ins. Co., 10 O. W. R. 906, 15 O. L. R. 336.
Defence of arbitration pending: see Ryan v. Patri-
arche, = 0. W. R. 811, 13 O. L. R. 94. Staying pro-
ceedings : Davis v. Starr, 41 Ch. D. 242; Renshaw v.
Queen Anne Mansions, 1897, 1 Q. B. 662; Parry v.
Liverpool Malt Co., 1900, 1 Q. B., 339; Manchester
Ship Canal v. Pearson, 1900, 2 Q. B. 606; Ford’s
Hotel v. Bartlett, 1896, A. C. 1; Austrian Lloyd v
Gresham Life Assurance, 1903, 1 K. B. 249. Stay of
proceedings because of partisan arbitrators: Bonnin
v. Neame, 1910, 1 Ch. 732. Stay of action—claim for
rectification of lease: Printing Machinery Co. v.
Linotype, 1912, 1 Ch. 566. Award made pendent:
lite: Doleman v. Ossett, 1912, 3 K. B. 257. Staying
action on building contract which provided for refer
ence of disputes to an engineer: Bristol Corporation
v. Aird (1913), A. C. 241.

Step in the proceedings: Ford’s Hotel v. Bartlett,
1896, A. C. 1; Chappell v. North, 1891, 2 Q. B
2562; County Theatres v. Knowles, 1902, 1 K. B. 480;
Richardson v. Le Maitre, 1903, 2 Ch. 222. Filing affi
davits in opposition to motion for receiver is not;
Zalinoff v. Hammond, 1898, 2 Ch. 92. An undertaking
by one party to an action,—e.g., to deliver an account
—constitutes a step in proceedings: Ochs v. Ochs
Brothers, 1909, 2 Ch. 121; see also County Theatres
v. Knowles, 1902, 1 K. B. 480; Richardson v. Le
Maitre, 1903, 2 Ch. 222.

9.—(1) A submission to two arbitrators with power to
appoint an umpire is different from an arbitration
of three arbitrators whether the three are appointed
when the reference begins or after two have failed
to agree. The former is the statutory tribunal.
In the other, the parties provide, as they are at
liberty to do, for an award by two arbitrators and
exclude the contingencies which may arise and are
provided for in the simpler form of submission.
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See as to attempt by one of the parties to a reference
of the latter sort to defeat it by refusing to appoint
an arbitrator, and effect of former section, R. S. O.
62, sec. 8: Excelsior Life v. Employers’ Liability,
20.L R 301 30. L R. 93 5§ 0. L. R. 609.
Where a sole arbitrator has been appointed after
the other side has made default as specified, notice
after appointment of sole arbitrator should be given
to the party in default who, if not notified, is not
called on to move against the appointment. Where
the agreement imputed that three arbitrators should
act from the outset, it was not within the Act, R. S.
0. 1897, ch. 62, and section 8 of that Act did not
apply : Sturgeon Falls Power Co. v. Sturgeon Falls,
2 O. L. R. 585. See also Gumm v. Hallett, L. R. 14
Eq. 555.

9—(2) Arbitrator made party to application to appoint
umpire: Denny v. Standard Export Lumber Co.,
1912, 2 K. B. 542. Appointment of arbitrators by
Court: Re Wilson and Eastern Counties Navigation
Co., 1892, 1 Q. B. 81; Eyre and Leicester Corpora-
tion, 1892, 1 Q. B. 136. Where two arbitrators had
power to appoint an umpire but refused to do so, the
Court on application appointed one. Practice con-
sidered: Taylor v. Denny (1912), A. C. 666.

10.—(b) *‘ Stating a case.’”’ Appeal will not lie to Court
of Appeal from order of Judge in Chambers direct-
ing arbitrator to state a case: Re Frere and Stane-
ley, 1905, 1 K. B. 366. Arbitrator after he has made
his award cannot state a case nor be ordered to do
80: Re Palmer and Hosken, 1898, 1 Q. B. 131. Juris-
dietion of Court to order: Re Spillers and Baker,
1897, 1 Q. B. 312. Costs of stated case: Re Gonty
and Manchester, 1896, 2 Q. B. 439. See post, sec. 29,
notes.

10.—(¢) On a motion for an order referring back to
arbitrators to enable them to correct a clerical error
an award made under the Dominion Railway Act:
Held, that if provincial legislation applied the mo-
tion was needless as the arbitrators had power,
under this section, to correct their mistake. If that
legislation was not applicable there was no power
under the Dominion Railway Act or otherwise to
remit the award nor to correct the error on motion:
Re MeAlpine, 3 O. L. R. 230.
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11, The assent of parties to the arbitration being pro-
ceeded with after the time had expired is equiva-
lent to a parol submission only: Ryan v. Patriarche,
13 0. L. R. 94, It is good cause for enlarging the
time for making the award that the arbitrators
themselves, pursuant to their powers under the sub-
mission, did all they could to enlarge but were un
able to get the original submission whereon to make
the endorsement as to enlargement: Re Clement
and Dixon, 17 P. R. 455. Death of one of the
parties and the absence of right of appeal would
not warrant Court in refusing to enlarge the time:
Re Curry, 12 P. R. 437; see Digest p. 100. Power
of Court to extend time: Re Russell and Baldwin,
11 0. W. R. 408; Knowles v. Bolton Corporation,
1900, 2 Q. B. 253. Award made out of time: Garside
v. Webb, 11 O. W, R. 43.

12. There are but four grounds on which a matter can
be remitted to an arbitrator for reconsideration
under sec. 10 of the English Act, 52 and 53 Vie., ch.
49, which corresponds with see. 12 of our Aect, viz
(1) where the award is bad on the face of it, (2)

where there has been misconduct on the part of the
arbitrator, (3),where there has been an admitted
mistake and the arbitrator himself asks that the
matter be remitted, (4) where there has been ad
ditional evidence discovered after the making of the
award: Re Montgomery and Lilienthal, 1898, 78 1.,
T. N. S. 406; In re Keighley and Bryan, 1893, 1 ().
B. 405; In re Palmer and Hosken, 1898, 1 (
B. 131; Re Nuttall and Lynton and Barnstaple, 1900,
82 L. T. N. 8. 17. The Court will not remit the
matter to the arbitrators for reconsideration on
the ground of mistake unless the mistake appears
on the face of the award or is admitted by the
arbitrators: Re G. T. R. and Petrie, 2 O. .. R
284, Where after an award was made, two of the
arbitrators certified that they had admitted evi-
dence the admissibility of which they considered
doubtful, the Court refused to remit, under fhis
section, the matters in question in the arbitration:
Re G. T. R. and Petrie, 2 O. L. R. 284; see also
Re McAlpine, 3 O. L. R. 230 (ante sec. 10 (c¢). There
is nothing in the Public Schools Act to bring an
award of arbitrators appointed under former sec
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46 of that Act (R. 8. O. 1914, ch. 266, sec. 21) within
the exception contained in sec. 4 of this Aet, and
there is power in the Court or Judge to remit the
matters referred or any of them for reconsidera-
tion: Re Churchill and Hullett, 11 O. L. R. 284.
An application to remit a case to arbitrators for
reconsideration need not be made within the time
limited for moving to set aside an award, but it
must be made within a reasonable time and the
delay satisfactorily accounted for: Re Citizens
Ins. Co. and Henderson, 13 P. R. 70. An award may
be remitted to arbitrators under this section
although the result of the reconsideration may be
to have the award virtnally set aside by a different
or even contrary decision of the arbitrators. The
Court is justified in remitting an award if fraud
or fraudulent concealment on the part of the per-
sons in whose favour the award is, is established, or
new evidence is forthcoming which by the exercise
of reasonable diligence could not have been forth-
coming before the award was made: Green v.
Citizens Ins. Co. 18 S. C. R. 338, Misconduet of
arbitrator as ground for remittance: Re Powell
and Lake Superior Power Co., 9 O. L. R. 236, and see
sec. 13 notes. Mistake in principle of award: Lemay
v. McRae, 16 A. R. 348, 18 S. (. R. 280. An arbi-
trator who has made an award is at once functus
officio, and if his award does not really embrace the
matters in dispute between the parties, he cannot
of his own motion treat it as no award and make
another: Stringer v. Riley, 1901, 1 K. B. 105. A
bona fide application having been made to an arbi-
trator before the award was signed, to state certain
questions of law in a special case for the opinion
of the Court or to adjourn the matter until an
application to the Court to direct him to state a
special case had been disposed of, his refusal to do
so was a ground for remittance for further con-
gideration: Powell v. Lake Superior Power Co.,
9 0. L. R. 236; see also In re Palmer and Hosken,
1898, 1 Q. B. 131. Where an arbitrator exceeds his
authority: see Powell v. Lake Superior Power Co.,
90. L. R. 236. See post, sec. 29, notes.

. Con. Rule 6562 (1913 Rule 401) does not apply to
the case of a submission ordered by consent in

8.4.—12
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Court to an arbitrator selected and agreed on be-
tween the parties, and the whole award was set
aside when the arbitrator improperly heard evi-
dence behind the back of one of the parties which
affected a portion of the award: Kennedy v. Beal,
29 0. R. 599. Misconduet: disqualification: Bright
v. River Plate, 1900, 2 Ch. 835; Re Palmer and
Hosken, 1898, 1 Q. B. 131; Re Haigh and London
N. W. Ry., 1896, 1 Q. B. 649. Misconduct of arbi-
trator: Re Enpch and Zaretzky, 1910, 1 K. B. 327,
Freeman v. Chester (1911), 1 K. B. 783; Powell v.
Lake Superior Power Co., 9 O. L. R, 236. Arbitra-
tion by the servant of one of the parties: see Eckers
ley v. The Mersey Docks, ete. (1894), 2 Q. B. 667.
A member of a school board is not a member o
officer of a corporation so as to be disqualified as
arbitrator: Re Sarnia and Sarnia Gas, 3 0. W.
N. 117, 20 O. W. R. 204. Arbitrators are nof liable
for negligence or want of care: Tharsis Sulphur Co.
v. Loftus, L. R. 8 C. P. 1.

14, It is no longer necessary to make either the sub
mission or the award a rule of Court before pro
ceeding to enforce it: see sec. 5 ante and notes
Moving against awards: see sec. 33 infra. Appeals:
see sec. 17 infra. Jurisdiction of High Court as to
awards: Judicature Aet, R. S. O. 1914, ch. 56, sec.
16a. H. & L. notes, pp. 17, 18. An application
for an order giving leave to enforce an award need
not be made within 6 weeks after the publication
of the award. An order under sec. 14 is necessary
when the reference has been out of Court. Objec
tions properly the subject of a motion to set aside
the award were not given effect to upon appeal
from an order under this section: Re Lloyd and
Pegg, 5 0. L. R. 389. The order to enforee an award
is in the discretion of the Court and will be made
only where the Court deems proper that it should
be enforced, and may be withheld: Re Baker and
Kelly, 9 O. W. R. 136, 14 O. L. R. 623. A Tocal
Judge has jurisdiction to make an order for leave
to issue execution to enforce an award: Re Baker
and Kelly, 9 0. W. R. 136, 14 O. L. R. 623; and
see also as to enforcing award: Aitken v. Fernando,
1903, A. C. 200; Re Horseshoe Quarry Co. and St.
Marys, ete. Ry, 22 O. L. R. 429. A summons to
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enforce an award under sec. 12 of the Arbitration
Act, 1889 (Imp.), cannot be served on a foreigner
resident out of the jurisdiction: Rasch v. Wulfert,
1904, 1 K. B. 118. Action to enforce award: accord
and satisfaction as to part of amount awarded : War-
rell v. Nipissing Trading Co., 12 O. W. R. 933. An
award must be certain: Hawkins v. Colclough,
1 Burr. 275, Watson v. Watson, Style’s Reports, 28,
Where the alleged award is not made in respect of

all the matters referred, see: Garside v. Webb, 11 O,
W. R. 43.

Duty of an arbitrator in hearing evidence : Johnstone
v. Cheape, 5 Dow 247,

16. See Re McPherson and Toronto, 16 O. R. 230.

17.

i7-

Arbitrators were appointed under the Municipal
Act, and afterwards the submission was enlarged
to include a claim for damages for breach of con-
tract. They did not provide in the submission for
an appeal under this section. The arbitrators
awarded one sum for the claim ‘‘ under the Aects, and
in respect of the matters referred to in the submis-
sion.”” Held that the award was indivisible, and as
the agreement, as to the submission did not provide
for an appeal under the Arbitration Act, no appeal
on the merits lay or was possible: Re Field Marshall
and Beamsville, 11 O. L. R. 472. Where Judge of
Surrogate Court adjudicated hy consent a claim be-
yond jurisdiction, and right of appeal was reserved,
an appeal lay as from an award: Re Graham, 20 O.
W. R, 295,25 0. L. R. 5. Period from which time for
appeal runs: Re Burnett v. Durham, 31 O. R. 262.
As to appeals against awards for eclaims for
lands injuriously affected by work of a municipal
corporation: see R. S. 0. 1914, ch. 192, sec. 345, Re
McLellan, 18 P. R. 246. As to matters on appeal
from award of arbitrators under Railway Act: see R.
S. 0. 1914, ch. 15, sec. 92 (15), (16), and notes.

(3) Arbitrators proceedings on view of the pro-
perty: Meyerscough v. Lake Erie, etc, Ry. 4 O.
W. N. 1249, 24 O. W. R. 535.

19. Upon a proper construction of the Schedules, arbi-

trators are not entitled to charge as fees for a day’s
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sitting, which extends beyond 6 hours, more than
the maximum amount fixed by the Schedules for a
single day’s sitting: Re Thornbury and Grey, 15
P. R. 192. Claim for excessive fees: see Jones v.
Godson, 25 O. R. 444, 23 A. R. 34; see note to sec. 26,

24. As to costs of arbitrations under the Railway Act: see
notes to R. 8. 0. 1914, ch. 185, sec. 90 (10).

26. An arbitrator is not brought within the punitive
provisions of sec. 26, when the payment of the alleged
excessive fees is made by cheque to an agent who has
power to receive money only, and the arbitrator re
fuses to take the cheque. In order to fix the arbitrator
with the penalty, there must, after the expiration of
the time named, be either a demand upon him to
make, execute and deliver the award, and a refusal
to do so, unless excessive fees are paid or actual pay-
ment of such larger sum. The person desiring to take
up the award may either have the fees taxed and
tender the amount or pay the amount demanded and
sue for the penalty, which is a sum equal to trehle
the excess demanded, and not equal to treble the
whole amount of fees demanded: Jones v. Godson,
25 0. R. 444, 23 A. R. 34.

29. ““ The right thus conferred (to have a special case
stated) must be respected by the arbitrator, and if
a party to an arbitration action, bona fide requests
an arbitrator either to state a special case raising
a question of law arising in the course of the refer-
ence and material for consideration, or to delay his
award until the party can apply to the Court for an
order directing a special case, and the arbitrator
refuses to comply with either of such requests, the
arbitrator is prima facie, at all events, guilty of a
breach of duty towards such party.”” Per Lindley,
M.R., In re Palmer and Hosken, 1898, 1 Q. B. 131;
see also Powell v. Lake Superior Power Co., 9 0. L.
R. 236. If the arbitrator when applied to refuses
to state a special case, and proceeds to execute his
award, the Court will not, while the award stands,
remit to the arbitrator to state his award in the
form of a case: Redman, Arbitrations and Awards,
4th ed., 255. ‘‘ The opinion of the Court ’’ on a case
stated pursnant to this section is a ¢ decision '’ and
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it is a ‘“ final *’ decision. The effect is to require
such a case to be heard before a Divisional Court.
A single Judge has no jurisdiction: Re Geddes and
Cochrane, 2 O. L. R. 145; see also In re Knight and
Tabernacle, 1892, 2 Q. B. 613, 1892, A. C. 298, and see
H. & L. notes p. 861. The admissibility of evidence
is a question of law within the meaning of this sec-
tion. The exercise of the power conferred by this
section rests in the diseretion of the Court: Re Rogers
and London Canadian, 12 0. W. R. 1295, 18 O. L. R.
8. Admissibility of evidence: Saunby v. London
Water Commissioners, 11 0. W. R. 1076. Where a
stated case is directed as to the principal question,
it might properly be made to include some minor
questions in dispute, although had these latter been
the only questions, a stated case would not have
been granted: Re Rathbun and Standard Chemical,
50. L. R. 286. A party to a reference is not entitled
ex debito justitiae to have a special case directed
whenever a question of law arises in the course of a
reference. The matter rests with the discretion of
the Court. There is no general rule that where
the arbitrators are specially qualified to decide the
question of law, this direction should not be given, at
all events where the arbitrators have ruled upon the
question: Re Rathbun and Standard Chemical Co., 5
0. L. R. 286. An application for an order directing
arbitrators to state a case as to the admissibility and
relevancy of evidence before them, must be made
before the execution of the award. It is too late for
them to state a case after the award is made: Re
G. T. R. and Petrie, 2 O. L. R. 284, The application
may be made before the arbitrator gives a ruling on
the question of law. The making of the order is a
matter of discretion, the order granting or refusing
the direction to the arbitrator being subject to ap-
peal: In re Jenison and Kakabeka Falls, 24 A. R
361. See notes to seecs. 10 (b), 12, ante.

30. In setting aside an award the Court has diseretion to
deal with costs: Kennedy v. Beal, 29 O. R. 599.

3. This section does not apply to applications for order
for leave to enforce award under sec. 14, but only to
applications to set aside awards: Re Lloyd and Pegg,
50. L. R. 389. Stay of proceedings to enable appli-
cation to be made to set aside award: withholding
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order under sec. 14: Re Baker and Kelly, 9 0. W. R,
136. Time: motion to set aside award: Re Caughell
and Brower, 24 A. R. 142 (but see now Judicature
Act). Time for application to set aside award: Re
Zuber and Hollinger, 20 O. W. R. 724, 25 O. L. R.
2562,

36. Where valuers are appointed, the price they agree on
is not an ‘‘ award:’’ Re Laidlaw and Campbellford,
ete.,, Ry., 5 0. W. N. 534. Under the provisions of a
lease the award of three arbitrators may be a valua-
tion and not an award. If so, no appeal lies: Re
Irwin v. Campbell, 4 O. W. N. 156, 5 O. W. N, 229,
24 0. W. R. 896, 25 0. W. R. 172; Re Irwin and
Hawken, 4 O. W. N. 1562, 24 O. W. R. 878. ‘* Arbhi
tration >’ and ‘‘ appraisement:’’ Cole v. London
Mutual, 10 0. W. R. 930, 15 O. L. R. 619.

ScHEDULE A.

(b) Submission to three arbitrators, power of two
arbitrators to make award: U. K. Mutnal Steam-
ship v. Houston, 1896, 1 Q. B. 567.

(f) Time for making award: extension: Garside v.
Webb, 10 O. W. R. 235, 11 O. W. R, 43
“ Called on to act.”” A notice to arbitrators
requiring them to appoint an umpire, is a notice
by which they are ‘‘ called on to act:’’ Re Baring
Gould and Sharpington, 1899, 2 Ch. 80.
Claims outside the reference: jurisdiction: Falk-
ington v. Vietorian Ry. Commissioners, 1900,
A. C. 452.

CHAPTER 66.
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CHAPTER 67.
Tae Bouxpary Lixe Dispures Acr.
Refer to: Hunt on Boundaries and Fences.

3. Definition of boundary line: ‘‘ Centre of the Conces-
sion:”’ Seriver v. Young, 14 O. W. R. 530, 15 O. W.
R. 27; line between farm lots (fence-viewers) : Dela-
matter v. Brown, 13 0. W. R, 58, 862 (and see R. S.
0. 1914, ch. 259, notes) ; line fence: Forrest v. Turn-
bull, I 0. W. N. 150, 14 O. W. R. 478; two differing
surveys followed : Nikoden v. Salicgycki, 11 W. L. R.
148; line between two halves of irregularly shaped
lot: Hooey v. Trip, 3 0. W. N, 738, 21 0. W. R. 738.
Proof of location of boundary: Lake Erie Excursion
Co. v. Berti, 3 0. W.N.1191,220. W.R. 42,4 0. W.
N. 111, 23 O. W. R. 94; line between north and south
halves of lot: Williams v. Salter, 23 0. W. R. 34.
(Costs: see Thurston v. Brandon, 12 0. W. R. 1228,

See also, the Surveys Act, R. 8. 0. 1914, ch. 106; the
Line Fences Act, ch. 259 and notes; also cases noted
ch. 75, see. 5 ,** Boundaries and Boundary Lines.”

CHAPTER 68.
Tae Luxacy Acr.

Refer to: Wood Renton, Law and Practice of Lun-
acy; Archbold on Lunacy; Pope on Lunacy; Hey-
wood and Massey, Lunacy Practice; Bicknell and
Kappele, Practical Statutes, p. 243, et seq.

2. Most of the interpretation clauses are taken from R.
S. 0. 1897, ch. 336; Imperial Act, 53 Viet. ¢h. 5
(The Lunacy Act).

2—(e) Lunatic—In reference to definition given in Act:
see R. v. Shaw, L. R. 1 C. C. 145; Re B., 1892, 1 Ch.
459; Re Martin’s Trusts, 3¢ Ch. D. 118; Re Dew-
hurst’s Trusts, 33 Ch. D. 416; Re Barber, 39 Ch. D.
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187. As to the distinction between sanity and a dis-
posing mind for testamentary purposes: see Banks
v. Goodfellow, 6 Moo. P. C. 341; Dew v. Clark, 3
Add. 797; Boughton v. Knight, L. R. 3 P. & D. 64.

2.—(f) Senile imbecility: see Re Kelly, 6 P. R. 220; In
re W., 21 Oce. N. 340; In re B, 21 Oce. N. 341.
Unsoundness of mind as bearing on the power to
contract: Molton v. Camroux, 4 Exch. 17.

3. Where action brought in name of alleged lunatic by
next friend, inquiry as to mental condition: Fraser
v. Robertson, 1 O. W. N. 843, 800, 894. The Court
has no jurisdiction over lunatics not so found: Re
Montgomery, 4 O. W. N. 308, 23 O. W. R. 342: but
see sec. 37, post. As to lands of persons of un-
sound mind not so found: see Re X., 2 Ch. 415.
The committal of a lunatie to a public asylum and
the management of his property while there, are
regulated by R. S. O. 1914, ch. 295. Private sani
taria are regulated by R. 8. 0. 1914, ch. 296. Powers
and duties of inspector: R. S. 0. 1914, ch. 301. The
Inspector of Prisons and Public Charities is a cor-
poration sole: R. S. O. 1914, ch. 301, sec. 6.

4. See 1913, Rules 207, 208; H. & L. notes, pp. 572, 573;
former Con. Rules, 42 (5), and 336.

6. An inquisition is usually directed to be held on the
application of a near relative—in fact the nearest
relative: Ex parte Persse, 1 Mol., at p. 220; but it
may be held on application of an executor, a trustee:
(Shelford, p. 114); or a creditor: (In re Bell, 2
Cooper t. Cott, 163). Necessity for presence of
lunatic: see Ex parte Roberts, 3 Atk. 7; Shelford,
Lunaey, p. 151. There is jurisdiction to direct an
inquisition as to the lunacy of an alien domiciled
abroad who is temporarily resident in this country,
although all the property of the alleged lunatic,
except such personal chattels and cash as he may
have brought with him, is situate abroad: Re Bur-
bidge, 1902, 1 Ch. 426. Before granting an order
declaring a person a lunatic, he must be served with
notice of the application, and any counsel or other
person he may desire to see must be allowed access
to him: Re Miller, 1 Ch. Ch. 215. As to evidence
required to dispense with such service as dangerous
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to the lunatic or useless: see Re Newman, 2 Ch.
Ch. 390; Re Patton, 1 Ch. Ch. 192; Re Mein, 2 Ch.
Ch. 429. An application when renewed should be
before the same Judge: Re Milne, 1 Ch. Ch. 194.
Medical testimony required: Re Fleming, 13 C. L.
J. 167. Affidavit of physician who keeps a private
lunatie asylum not received (Anon. 6 Ir. Eq. R. 389;
In.re Anon., Drur. 286). Application must be sup-
ported by the affidavits of more than one medical
man: Re Patton, 1 Ch. Ch. 192. Where an applica-
tion was made by a daughter and it appeared that
it was made with a view to attacking a disposition
which the alleged lunatic had made in favour of
another daughter with whom he lived, and that an
action had already been begun for the purpose, and
it also appeared that the alleged lunatic might
properly remain in the care of the daughter with
whom he then was, the application was dismissed,
although the alleged lunatic undonbtedly was one:
Re Clark, 14 P. R. 370. The alleged lunatic’s pro-
perty, and the fitness of the proposed committee
must be shown on affidavit: Re Patton, 1 Ch. Ch.
192. Interest of alleged lunatic: see Re Connell, 3
0. W. R. 95. Separate committees may be appointed
for distant estates: Re Robins, 2 Russ. & M., 449, or
for person and estate: Re Talbot, 1882, 20 Ch. D.
269. Next of kin are preferred as a matter of con-
venience for committeeship of person, but not neces-
sarily as to estate: In re Lord Bangor, 2 Mol. 518;
In re Webb, 2 Ph. Ch,, at p. 553. A commission may
issue against an alien: In re Bariatinski, 1 Ph. Ch.
375; In re Houston, 1 Russ. 312; against a subject
beyond the jurisdiction but possessing property
within: In re Stevens, 2 Coop. t. Cott. 150, and
against an infant: Beall v. Smith, 1873, L. R. 9 Ch,,
at p. 92. Right of foreign committee to money on
deposit in bank in Ontario: Falls v. Bank of Mont-
real, 1 O. W. R. 538. Material required to make
order under this section and cases referred to also
inquiry into mental condition of alleged lunatic:
Re Michael Fraser, 17 O. W. R. 383, 19 O. W. R.
545,22 ). W. R. 354,1 0. W. N. 1105, 2 O. W. N. 241,
20. W.N. 1321, 3 0. W. N. 1420, 24 O. L. R. 222, 26
0. L. R. 508. Former proceedings by inquisition, ete.:
see Re Stuart, 4 Gr. 44; Re Milne, 11 Gr. 153;
Re MeNulty, 13 Gr. 463; Re Milne, 1 Ch. Ch.
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194; see also Bicknell and Kappele, Practical Sta-
tutes, pp. 243-5.

7. Issue to be tried: Fraser v. Robertson, 1 0. W. N, 800;
Peel v. Peel, 3 0. W. N. 1127, 19 0. W. R. 511, 21 0.
W. R. 945. Proceedings on inquiry under Lunacy Aet
presumptions and criterions: Re Fraser, 24 O L.R
222, 26 O. L. R. 508.

7.—(6) Appeal: see Con. Rule, 42 (5) ; 1913, Rule 209.

9.—(2) Presence of medical adviser at examination of
plaintiff. Examination of plaintiff by alienist on
behalf of defendants: Smith v. Stanley Mills Co.,
4 0. W. N. 1269.

10. Application to supersede order declaring lunatic and
evidence required thereon: Re Robinson, 1 O. W. N.
893. Section discussed : proper material to be filed:
Re Annett, 5 0. W. N. 331, 25 0. W. R. 311.

11. Actions by and against lunatics: see Con. Rules, 217-
220; H. & L. notes, pp. 406-412; 1913, Rules 94 et seq.
The Inspector of Prisons and Public Charities is
ex officio committee of lunatics detained in public
asylums and without other committee: see R. S. 0.
1914, ch. 295, sec. 40, et seq.

11—(a) Before confirmation of Master’s report ap-
pointing a committee of the person and estate of
a lunatic and propounding a scheme for mainten-
ance, the lunatic died: Held, the order should be
made, the executors consenting, confirming the
report, and for the discharge of the committee and
surrender of his bond: In re Garner, 1 O. L. R. 405.

11.—(d) What will be deemed sufficient security: Re
Ward, 2 Ch. Ch. 188,

12. Scope of section discussed: Peel v. Peel, 3 0. W. N.
1127, 21 O. W. R. 945. Moneys belonging to a luna-
tic on deposit in a bank which had been attached
by a creditor were, on the application of the com-
mittee, ordered to be paid into Court for the main-
tenance of the lunatic in preference to the creditor’s
claim: Re Vernon, 20 C. L. T., Oce. N. 309. Money
in Court to the credit of a lunatie, though not so
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found, directed to be paid out in annual sums for
maintenance: Re Hinds, 11 P. R. 5. Maintenance: see
Re Plenderleith (1893), 3 Ch. 332; Re Faulkner, 3 O.
W. R. 391. When the Court intervenes with respect
to property of persons not sui juris, the money is
not left to private investment, but paid into Court
and made subject to its general administration. When
part of the estate is converted and part kept for the
abode of the lunatic or otherwise, the scheme for
dealing with the whole is to be reported to the
Court that proper directions may be given; moneys
in the hands of the committee and to be collected
from debtors or by the sale of land, must be forth-
with paid into Court: In re Norris, 5 O. L. R. 99.
Case for appointment of guardian: McPherson v.
Ferguson, 4 0. W. N. 1564.

13. The common law right as to the priority of an ex-
ecution creditor of a lunatic who has an execution
in the Sheriff’s hands before the lunatic has been
declared such, will not be interfered with: In re
Grant, 28 Gr. 457. The protection of the Court is
not extended to the property of a lunatic from the
time an application is made for a receiver, but only
from the time some order is made: Re Clarke, 1898,
1 Ch. 336. The Court cannot prevent a judgment
creditor from issuing execution against a lunatic’s
property if the ereditor can reach it without inter-
fering with the possession of an officer of the Court:

Re Clarke, 1898, 1 Ch. 336.
o
be 14. The control of the Court ceases with the death of the
he lunatic and an order for the distribution of the
nd lunatic’s estate will not be made under proceedings
05. in lunacy : Re Brillinger, 3 Ch. Ch. 290. The deeds
of idiots and lunatics are voidable: Campbell v.
Re Hill, 22 U. C. C. P. 526, 23 U. C. C. P. 473; Re
Walker, 1905, 1 Ch. 160: see also 1 Pres. 327, 330.
On a sale of land by an infant under Con. Rules 960,
N et seq., an order was made barring the dower of the
ana- infant’s mother who was a lunatic and confined in
ched an asylum: Re Colthart, 9 P. R. 356: see Armonr,

R. P, p. 132; Armour, Titles, p. 204.

16. Power to sell and convey in the lunatic’s name: see
Tmp. Acts, 16, 17 Viet. ch. 70, secs. 116, 124-139; 53
Viet. ch. 5, sees. 120, 124; Re Corbett, L. R. 1 Ch.
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516; Re Wedd, 28 Ch. D. 514. Confirmation of sale
of lands: Re Beard, 1 0. W. N. 807. Conversion and
ademption of lunatic’s property : see Digest English
Case Law IX, pp. 684-6. Sale by committee: Re
Tugwell, 27 Ch. B 309; Re Briscoe, 2 De G. J. &
S. 249. Application of purchase money: Dig. Eng.
Case Law, IX. p. 664: Payment into Court: Re
Barker, 17 Ch. D. 241. Where a lunatic is tenant
for life—power to sell under Settled Land Aect,
1882, sec. 62: see Re Ray, 25 Ch. D. 464, which ap-
plies only to lunatics so found: Re Boggs, 1894, 2
Ch. 416. Execution of lease by committee: Lawrie
v. Lees, 7 App. Cas. 19. Power of Judge to order
committee of lunatic to exercise election to take
under or against will: Re Earl Sefton, 1898, 2 Ch.
378.

. Where lands are sold for the purpose of effecting a
partition, the share retains its character of realty:
Thompson v. MeCaffrey, 6 P. R. 193: see also Camp-
bell v. Campbell, 19 Gr. 254; Fitzpatrick v. Fitz
patrick, 6 P. R. 134.

. Dealing with stock standing in lunatic’s name: Re
Knight, 1898, 1 Ch. 257.

. Vesting order of lands of lunatic mortgagee or trus-
tee: see Re Montagu, 1896, 1 Ch. 549.

. Petitioners’ costs: Re Michael Fraser, 18 O. W. R.
96, 2 0. W. N, 597. Disposition of costs of applica-
tion in lunacy matter: Re Peel, 2 0. W. N. 1275, 19
0. W. R. 511. Costs to be referred to taxing officer
at Toronto: In re Norris, 5 O. L. R. 99. Costs:
alleged lunatic found of sound mind: Re Catheart,
1892, 1 Ch. 549. Costs of lunacy proceedings gen-
erally: see Dig. Eng. Case Law, IX., pp. 628-636.

. Proper case to resort to powers of this provision:
goPherson v. Ferguson, 4 0. W. N. 1564, 24 0. W.
. 871,




CHAPTER 69,

CHAPTER 69.
Tue RepLeviN Acr.

Refer to: Holmested and Langton’s Judicature Act
and Rules, 3rd edition, pp. 1283-1292, Bicknell and
Kappele, Practical Statutes, pp. 249, 250,

3. When an order of replevin may be obtained: see Con.
Rules 1067-1079; H. & L. notes, pp. 1284-5; 1913
Rules, 359 et seq.: see Digest Ont. Case Law, Vol.
IIL., p. 6126. The Court can take steps for the in-
terim preservation of property and for the sale of
perishable property: (1913 Rules 369-371). Horses
are not within this provision on the ground that
their keep is expensive and a trial not to be had
quickly: Innes v. Hutcheon, 5 O. W. R. 357, 9 O. L.
R. 392.

4, See provisions of R. S. 0. 1914, ch. 215, sec. 134.

5. See Holmested and Langton, p. 1291.

8. As to place of trial: see Howard v. Herrington, 20
A. R. 175. Jurisdiction: see R, S. 0. 1914, ch. 59,
sec. 22 (1) (e).

9. See R. 8. 0. 1914, ch. 62, sec. 62 (4).
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Tue Dower Acrt.

Note: In addition to Armour on Titles and on Real
Property, see Cameron on Dower, and Bicknell and
Kappele, Practical Statutes, p. 256 and p. 796.

2. This section was formerly 25 Edw. I, ch. 7 (Magna
Charta), subsequently R. S. 0. 1897, ch. 330, sec. 6,
and R. 8. 0. 1897, ch. 322, sec. 1.

There is no right to dower:—

(1) In wild lands (sec. 6).

(2) In mining lands since December 31st, 1897,
(sec. 7).

(3) In lands dedicated for streets (sec. 8).

(4) Where wife elopes (sec. 9).

(5) Where wife bars her dower; or

(6) (Since April 16th, 1895), has signed deed,
(sec. 20).

(7) In case of jointure executed before marriage
or jointure after marriage if she do not dis-
affirm (R. S. O, 1897, ch. 331, seecs. 5 & 7).
(Statute of Uses, 27 Hen. VIIL, ch. 10, secs.
4&7.R. 8. 0.1914, Vol. 3, p. VIIL).

(8) Election against dower under R. S. 0. 1914, ch

119, sec. 9: see Re Pettit Estate, 4 O. L. R. 506.

(9) Bar by lapse of time: R. S. 0. 1914, ch. 75, sec.

26: but see Williams v. Thomas, 1909, 1 Ch
713.

(10) No dower in husbhand’s partnership property.

Dower may be barred :—

(1) By infant married woman: see R. S. 0. 1897, ch

165, see. 5; R. S. 0. 1914, ch. 150, sec. 6.

(2) Of lunatic: sees. 14 and 15.

(3) Where wife living apart from her husband for
2 years (sec. 14).

(4) Wife living apart for 5 years (seec. 17).

(5) Effect in case of mortgages: see secs. 10-12 and
notes.

3. This section was formerly 20 Henry III., ch. 1 (St.
of Merton), subsequently R. 8. 0. 1897, ch. 330, sec. 7.
Husband dying seized or not: see, as to recovery of
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damages: Morgan v. Morgan, 15 O. R. 194; Hum-
phries v. Barnett, 16 U. C. R. 463; Lozee v. Arm-
strong, 11 Gr. 517, and cases collected, I Dig. Ont.
Case Law, col, 2088.

the passing of 42 Vict. ch. 22 (now sec. 10), a mar-
ried woman is entitled to dower out of an equity
of redemption in land whether her husband dies
gseized of it or not, where such equity has arisen by
his having executed a mortgage of the legal estate
in which she has joined to bar her dower; she is
not entitled to dower out of an equity of redemption
purchased and sold by him in his lifetime, the legal
estate never having vested in him: Re Luckhardt,
29 0. R. 111, see the Registry Act, R. 8. O. 1914,
ch. 124, sec. 67. It is only when the husband dies
beneficially entitled that the wife acquires any right
to dower in an equitable estate, and the husband
can deal as he pleases with such an estate, and a
voluntary conveyance of it made with the object of
preventing the wife acquiring any right to dower
is unimpeachable by her: Fitzgerald v. Fitzgerald,
5 0. L. R. 279. There is no analogy between the
common law right to dower in land in which the
legal estate is in the hushand, which arises out of
the marriage relation and of which the wife cannot
be deprived by the voluntary act of her husband in
alienating the land during their joint lifetime, and
the inchoate right to dower out of equitable estate
where the wife has a mere chance of becoming dow-
able, depending under the statute upon whether the
husband does or does not die beneficially entitled:
Fitzgerald v. Fitzgerald, 5 O. L. R. 279. A lis pen-
dens registered in respect of dower in hushand’s
equitable estates, will be vacated as vexatious where
husband still living: King v. King, 13 0. W. R. 760.
As to women having jointures: see Statute of Uses,
R. 8. 0. 1897, ch. 331, secs. 5, 6. 7. Jointures: see
3 Pres. 367; Wms. R. P. 317: see Duke of Man-
chester’s Settlement, 1910, 1 Ch. 106.

5. See Armour, R. P., pp. 119, 131; Armour, Titles, p. 197.
6. Armour, Titles, p. 197.

8. See Armour, Real Property, p. 122. This section was

formerly see. 602 of the Consolidated Municipal Aet,
3 Edw. VIL, ch. 19.
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9. This section was formerly 13 Edw. I. (St. of West-

minster), ch. 34. Subsequently R. 8. O. 1897, ch.
330, sec. 9: see notes to sec. 14, infra. Application
of this section when wife in possession as dowress:
Bowman v. Thurman, 14 0. W. R. 254. *‘ Continue
with her adulterer ’’: as tv meaning and effect of
‘‘ continue ”’ in this statute see Re S., 14 O. L. R.
536, 9 0. W. R. 819, also Woodward v. Douse, 10
C. B. N. 8. 722; Bostock v. Smith, 34 Beav. 57;
Graham v, Law, 6 C. P. 310. Though a woman leave
her husband by reason of his cruelty, living in adul-
tery will cause forfeiture of her dower: Bowman
v. Thurman, 14 O. W. R. 254. The right to dower is
lost by divorce: Frampton v. Stephens, 21 Ch. D.
164.

10. 42 Viet. 22 (now sec. 10); became law on 11th March,

1879, and has no retrospective effect on mortgages
existing at that date: Martindale v. Clarkson, 6 A.
R. 1. Under the law at that time, the wife having
joined to bar her dower could become entitled to
dower out of the equity of redemption only in the
event of her husband dying beneficially entitled. As
long as such mortgage existed, her husband could
effectively defeat her dower in the equity by sub-
sequent conveyance or second mortgage, even where
the second mortgage money is used to pay off the
first mortgage and the first mortgage is subsequently
discharged, the discharge vesting, by R. 8. 0. 1897,
ch. 136, sec. 76, the legal estate in the second mortga-
gees: Anderson v. Elgie, 6 O. L. R. 147: see also
Gardner v. Brown, 19 O. R. 202. Dower notwith-
standing arrangement with heir: see McIntosh v.
Wood, 15 Gr. 92. Effect of section where husband
buys and sells equity of redemption: see Re Luck-
hardt, 29 O. R. 111, ete., notes to sec. 4. Where a
judgment debtor, owning lands subjeet to mortgage
in which his wife had joined, sold them and allowed
her to receive part of the purchase money as her
dower: Calvert v. Black, 8 P. R. 255. Where lands
mortgaged to secure a loan have been sold hy
the mortgagee, the wife of the mortgagor who has
joined in the mortgage to bar her dower is entitled
to dower out of the surplus computed on what
would be the full value of the land if unincumbered:
Gemmell v. Nelligan, 26 0. R. 307 : see also Re Cros-
kerry, 16 O. R. 207; Re Robertson, Robertson v.
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Robertson, 25 Gr. 276, 486 ; Re Hague, Traders Bank
v. Murray, 14 O. R. 660; Gardner v. Brown, 19 O. R.
202; Martindale v, Clarkson, 6 A. R. 1 (at p. 6).
A testator devised a farm to his son subject
to the payment by him of certain legacies. The
son mortgaged the farm, his wife joining to bar
dower and paid the legacies out of the pro-
ceeds. The son died seized of the farm with
the mortgage still in force. It was held that the
son took under the will the legal seizin, and not a
mere equitable estate, nor was the case similar to
a mortgage back for unpaid purchase money. His
widow was entitled to dp:wer out of the full value
of the lands: In re Zimmerman, 7 O. L. R. 489.
Right to dower not defeated when mortgage paid
oﬁg or when husband alone conveys equity to trustee
for creditors; MeNally v. Anderson, 4 O. W, N. 901,
24 0, W, R, 182. Where a mortgagor, whose wife
had joined in the mortgage, assigns his equity of
redemption to an assignee for benefit of creditors,
his wife retains position as dowress and is entitled
to redeem; but not after a binding contract of sale
has been made by the mortgagee: Standard Realty
v. Nicholson, 24 O, L. R. 46; and see Pratt v. Bun-
nell, 21 O. R. 1. Where, however, the mortgage is
given to secure a part of the purchase money, the
wife of the mortgagor would seem to be entitled
only to dower computed in respect of the surplus:
Pratt v. Bunnell, 21 O. R. 1: see criticism of this de-
cision: Gemmell v, Nelligan, 26 O, R. 307. Basis
upon which dower should be allowed where mort-
gage given for unpaid purchase money is the sur-
plus value of the property over and above the mort-
gage, not the total value of the property. Histor
of section and review of cases: Re Auger, 20 0. W.
R. 656, 3 0. W. N. 377,22 0. W. R. 118, 3 0. W. N.
1264, 26 O. L. R. 402. Security for bar of dower:
validity of chattel mortgage executed by a husband
to his wife to secure her against loss by reason of
having barred her dower in certain mortgages: Mor-
ris v. Martin, 19 O. R. 564. The amendment to the Act
of 1879, now incorporated in the section, was passed
16th April, 1895, and was formerly R. 8. O. 1897,
ch. 164, see. 8.

Dower in an equity of redemption: see article by
Shirley Denison, K.C., 49 C. L. J. 201, where cases
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Standard Realty Co. v. Nicholson, 24 O. L. R. 46,
and Re Auger, 26 O. L. R. 402, are considered and
the following conclusions stated: (1) Where the
husband purchases an equity of redemption the wife
has dower only when he dies beneficially entitled;
(2) Dower is only assigned to her out of one third
of the value of that equity of redemption. The
mortgage must be deducte({ before computing the
widow’s interest; (3) Before March 11th, 1879,
where a wife joins with her husband to bar her
dower in a mortgage, she may be deprived of her
dower if the equity of redemption is conveyed either
by her hushand during his lifetime or by the mort-
gagee under power of sale; (4) Where since March
11th, 1879, a wife joins with her husband in a mort-
gage and bars her dowér in lands of which he was
previously seized of a legal estate in fee, her in-
choate right to dower subsists and is not lost by
the husband’s conveyance of the equity of redemp-
tion in his lifetime; (5) Prior to March 11th, 1879,
where a widow has barred her dower by a mortgage
but becomes entitled to dower out of the equity of
redemption, the amount assignable is 1-3 of the
total value of the lands except where the mortgage
is to secure unpaid purchase money when she had
dower in 1-3 only of the surplus, and it makes no
difference whether the surplus is realized from a
sale under power of sale or legal process or where
it is voluntary; (6) Since March 11th, 1879 (as
before) a widow is entitled to dower based on the
total value of the land except where the mortgage
is for unpaid purchase money, when her dower is
based upon the value of the surplus after deducting
the mortgage, whether that surplus is realized from
power of sale, legal process or by payment of the
mortgage by voluntary sale or otherwise.

See also Armour, Real Property, pp. 122-125, Ar-
mour on Titles, pp. 200-203. Whether the wife of a
mortgagor who has joined in the mortgage to bar
her dower should be a party to an action for fore-
closure or sale: see H. & L. notes, p. 334, where it is
concluded that the safer practice is to add her as a
party. As to right of dower under the Land Titles Act
when land acquired subject to a charge or where
owner after charging land, marries: see R. S. 0.
1914, ch. 126, sec. 47.




11. As to practice in regard to the surplus after payment

14. A husband whose wife has been living apart from
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of the amount found due to the plaintiff, ete.: see
Con. Rule 755; H. & L. notes, p. 987; also H. & L.
notes, p. 334; 1913, Rule 479.

him for two years and who for valuable considera-
tion released him from all claims for alimony is not
entitled to an order under this section. A bar by
contract is not a bar ‘‘ by law ’’ such as is within
the section: Re Tolhurst, 12 O. L. R. 45. An order
was made under this section where the wife had not
been heard of for several years, having left her
husband again and again for the purpose of living
as a prostitute. It is unnecessary to show continu-
ous living with one man in adultery in order to
deprive a wife of an award of dower: Re S, 14 O.
L. R. 536, 9 O. W. R. 819; and see Re Soper, 3 0. W.
N. 1573, 22 O. W. R. 851; see GGiraham v. Law, 6 C.
P. 310; Woolsey v. Finch, 20 C. P. 132; Neff v.
Thompson, 20 C. P. 211; Stat. West. 2 (13 Edw. I,
ch. 34), now sec. 9, ante. The order under this sec-
tion is made by a Judge as persona designata, and
is not subject to appeal (unless by special leave
under the Judges’ Orders Enforcement Aect, R.
S. 0. 1914, ch. 79, sec. 4): Re King, 18 P. R.
365; Re Rush, 28 C. L. J. 127. The wrong done by
an improvident order would in many cases be ir-
remediable and great care should be taken in the
exercise of the large and exceptional power given by
the section to ascertain that the case made by the
applicant comes clearly within its provisions: Re
King, 18 P. R. 365, at pp. 366-7. An order under
this section should not be made ex parte unless under
very exceptional, if under any, circumstances. Leave
may be given to serve notice by advertisement if
search is unsuccessful: Re King, 18 P. R. 365; Re
Campbell, 25 Gr. 1887 ; Re McGuin, 7 P. R. 310. More
need not be shown than that the wife had been living
apart from her husband for two years and that the
circumstances under which she has been living
apart are such that she is not entitled to claim
alimony: Re King, 18 P. R. 365. It must clearly
appear that she is not entitled to alimony : Re Eagles,
7P.R.241. Judgment dismissing an alimony action
in which defendant had set up adultery as a defence
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as evidence of adultery on application under this
section: see Re Campbell, 25 Gr. 480. Forfeiture
of dower on account of adultery: see Hetherington
v. Graham, 3 M. & P. 399, 6 Bing. 139. A woman
forfeits her dower by adultery even though she
originally departed from her husband’s house in
consequence of his cruelty: Woodward v. Douse, 10
C. B. N. 8. 722, or although her departure may have
been brought about by the misconduet of the hus
band: Bostock v. Smith, 3¢ Beav. 57. Where a wife
obtains a divorce on the ground of her husband’s
misconduct she loses her right to dower: Frampton
v. Stephens, 21 Ch. D. 164: see H. & L. notes, pp. 217,
131, 255, 672. Armour, Titles, p. 204; Armour, R.

P, p. 132.

18.—(2) Registrar’s fees for registering Judge’s order

endorsed on conveyance: see note to Registry Act,
R. S. 0. 1914, ch. 123, sec. 92 (b).

See Bellamy v, Badgerow, 24 O. R. 278, in conse-
quence of which decision doubtless this enactment was
made. For right of married women to convey or re-
lease dower: see R. 8. 0. 1914, ch. 150, Bar of dower
under the Railway Act, see R. S. 0. 1914, ch. 185,
sec. 302,

There is no power to compel a dowress to accept a
lump sum in lieu of dower against her will: Me-
Nally v. Anderson, 4 O. W. N. 386, 23 0. W. R. 547:
see Con. Rules 177 to 179 inclusive; Holmested &
Langton, notes, pp. 320, 321; 1913, Rules 51, 52.

A widow cannot recover damages for detention of

' dower when her husband did not die seized, even

though she made demand for dower: Morgan v.
Morgan, 15 O. R. 194; Losee v. Armstrong, 11 Gr.
517. The statute has not taken away or diminished
the right of a dowress to damages as well as mesne
profits as for detention against all persons and in
all cases where they were recoverable before August
10th, 1850 : Ryan v. Fish, 4 O. R. 335. The mere fact
that at the death of or alienation by the husband his
lands were of no rentable value, is not alone sufficient
to disentitle the widow to damages if the land has sub-
sequently been made rentable by reason of improve-
ments or otherwise, either by the heir or vendee, as
in such a case a portion of the rent is attributable to
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the land: Wallace v. Moore, 18 Gr. 560. Plea of
tenant of readiness to render the plaintiff her dower:
Ryan v. Fish, 4 O. R. 335.

29. Reports of commissioners to admeasure dower prob-
ably within Con. Rule 769: see Holmested and Lang-
ton, p. 1005; 1913, Rule 502; see also Con. Rule 667,
and Holmested and Langton, note, p. 892; 1913, Rule
410. As to improvements allowed for, where dower
was claimed in land upon a portion of which stood
two-thirds of a dwelling house, the remaining third
being in adjoining land which was not dowable, this
was held not a case within sub-section 2 of this
section. The commissioners were not bound, neces-
sarily, to assign a portion of the building on the pro-
perty, but might give an equivalent. They were
bound, however, to assign one-third of the whole
property, having regard to value as well as quantity :
Melntyre v. Crocker, 23 O. R. 369.

CHAPTER 71.
Tae LBl ANDp Suaxper Acr.

Note: Refer to Addison on Torts; Underhill on Torts
(Can. edn.); Bullen and Leake’s ‘‘ Pleadings,’’
Odgers on Libel and Slander, Elliott on the News-
paper Libel Act, also Fraser on the same Act, and
Fisher and Strahan’s Digest of the Law affecting
Newspapers; Kelly, Newspaper Libel; also King
(Can.) on Libel and Slander; Bicknell and Kap-
pele’s Practical Statutes, pp. 115-117.

2. A printed paper issued daily by the conductors of a
mercantile agency to persons who are subseribers
to the ageney, for the purpose of giving information
to such subseribers, is a ‘‘newspaper,’”’ and
‘“ printed for sale ’’: Slattery v. Dun, 18 P. R. 168.

4. Pleading apology: nature of plea under this section:
Harrison v. Madill, 1 0. W. N. 583, 15 0. W. R. 593.

b. The respective functions of Judge and jury are in
prove: actions of libel in no way different from such fune-
dee, 88 tions in other actions except for the statutory pro
able to vision in this section in favour of the defendant. It
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is the duty of the Court to consider whether there
is any reasonable evidence to go to the jury, and if
not to dismiss the action: Macdonald v. Mail Print-
ing Co., 32 O. R. 163. In a libel action where the
jury has found not to be libellous that which is
plainly a libel, the plaintiff is entitled to a new trial.
Sydney Post v. Kendall, 43 8. C. R. 461; Lumsden v.
Speectator, 29 O. L. R. 293. Publication: Wennhak
v. Morgan, 20 Q. B. D. 635; Pullman v. Hill (1891),
1 Q. B. 524, What is defamatory: 1’Anson v. Stuart,
1 Term. Rep. 748; Digby v. Thomson, 4 B. & Ad. 821;
Fray v. Fray, 34 L. J. C. P. 45. Privilege: Ferguson
V. lzinnoull, 9 CL and F., 321; Jenoure v. Delmege
(1891), A. C. 73; Royal Aquarium v. Parkinson
(1892), 1 Q. B. 431. Comment actuated by malice is
not fair comment: Thomas v. Bradbury (1906), 2 K.
B. 627. See article ‘‘ The Intent in Libel,”” 42 Can.
Law Journal, p. 209, John King. Repetition of lihel:
Lack of investigation as affecting malice and privi-
lege: see Anndtation, 9 D. L. R. 73. Repetition of
slanderous statements to persons sent by plaintiff
to procure evidence thereof: see Annotation, 4 D.
L. R. 572

6. What amounts to identity of libels to justify consolida-
tion: Perkins v. Fry, 10 O. W. R. 874, 954. A mem-
ber of a class can sue on behalf of the class if
defamed: Cooper v. Jack Canuck Pub. Co., 5 0. W.
N. 66, 256 O. W. R. 47. See Imperial Act, 51-2 Viec.
ch. 64; Con. Rule 435; Holmested and Langton, note,
p. 640; 1913 Rule, 320.

7. Pl}?nding: Duval v. O’Beirne, 20 0. W. R. 884,3 0. W.
. 513.

8. In an action brought against a newspaper company for
alle; libellous articles, the notice was addressed
to the editor and served on the city editor at the
company’s office, and a similar notice was served on
the chairman of the Board of Directors: Held, this
was merely notice to the editor and not to the de-
fendants, and was insufficient: Burwell v. London
Free Press, 27 0. R. 6. There was omission to give
notice in an action for ‘ wrongfully and maliciously
publishing *’ articles calculated to injure the plain-
tiffs’ business. The plaintiffs set up that the action
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9, After money had been paid into Court and before trial

10. Publication of parliamentary report: Mangena v.

12—(1) The publishers of a wercantile agency daily
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was not libel and that want of notice was not
ground for summary dismissal. The matter was
left to be disposed of by the trial Judge with leave to
amend if desired: Gurney v. Emmett, 7 O. L. R. 604.
One is not a candidate for a public office within this
section before the date of the writ for the election:
Conmee v. Weidman, 16 P. R. 239. Alleged libels
against a candidate for a public office and as to
pleading and security for costs: Conmee v. Weidman,
16 P. R. 239. The statement of claim must be con-
fined to the statements complained of and specified
in the notice given by the plaintiff before action.
Where the notice specified parts of an article, and
the statement of claim set out the whole of it, the
parts not specified in the notice were struck out:
Obernier v. Robertson, 14 P. R. 553. The defendant
must make it clear what course he intends to take.
He cannot plead at the same time justification, fair
comment, retractation and apology: Currie v. Star
Publishing Co., 11 O. W. R, 168. Particulars of
‘¢ places where and persons to whom publication was
made ’’ in action against publisher of newspaper:
Dingle v. Robertson, 12 0. W. R. 655. Requirements
of notice: Benner v. Mail Printing Co., 3 0. W. N.
56,24 0. L. R. 507. Criminal charge: Kelley v. Ross,
14 0. W. R. 617, 698, 1 O. W. N. 48, 116.

the defendant died. On application of the legal repre-
sentatives it was held that the Court had jurisdiction
to declare to whom the money should be paid, and
under the circumstances ordered it paid to the plain-
tiff: Brown v. Feeney, 1906, 1 K. B. 563. Failure
of defence under Libel Act: claim to treat money
paid in as general payment into Court: Oxley v.
Wilkes, 1898, 2 Q. B. 56.

Wright, 1909, 2 K. B. 958.

bulletin supplied to subseribers to the agency are
entitled to the benefit of the provisions of this sec-
tion as to security for costs: Slattery v. Dun, 18 P.
R. 168. On an application for security for costs
under this section the plaintiff was not allowed to
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read or use an affidavit made by himself contradict-
ing the affidavit of the defendants’ agent: Bartram
v. London Free Press, 18 P. R. 11. Publication in
good faith: security for costs: Georgian Bay v. The
World, 16 P, R. 320. An action cannot be con-
sidered ‘¢ trivial or vexatious '’ merely because a
good defence on the merits is shown by the defend-
ants’ affidavits, and is not contravened by the plain-
tiff. The latter may properly consider that on an
application for security for costs denial on oath of
the charges against him is unnecessary: Macdonald
v. The World, 16 P. R. 324, The defence suggested
by affidavits filed in motion for security for costs
was that the defamatory words did not apply to the
plaintiff. The Judge held that on a fair reading
they did refer to the plaintiff, and that it did not
appear that the defendants had a good defence on
the merits, and that the statements were published
in good faith, and therefore the order for security
for costs was set aside: Lennox v. *“ Star,”” 16 P. R.
488. On an application for security for costs, it is
not for the Judge to pass on disputed facts disclosed
in conflicting affidavits; if it appears that the de-
fendants have prima facie defence of justification or
privilege and that the plaintiff is not possessed of
property sufficient to answer costs, the statute is
satisfied : Swain v. The Mail, 16 P. R. 132. The de-
fendants did not contend that the action was trivial
or frivolous, but swore that what they published was
substantially true and was published in good faith
and without malice, the plaintiff conceding that he
had not sufficient property to answer costs. Secu-
rity for costs was ordered. The intention of the Act
is to protect newspapers reasonably well conducted
with a view to the information of the public: Bennett
v. The Empire Printing Co., 16 P. R. 63. What is
within this enactment: In an action for slander a
newspaper editor has no special privileges or immu-

nities : Greenhow v. Wesley, 16 O. W. R. 585. Right
of sub-editor to security : Robinson v. Mills, 13 0. W.

R. 606, 763, 853, 19 O. L. R. 162. An action is not
frivolous or trivial if the alleged libel may involve
the charge of conviction for a crime: Kelly v. Ross,
14 0. W.R.617,698,1 0. W.N. 48,116. Defendant’s
absence of good faith: St. Clair v. Stair, 4 0. W. N,
731,23 0. W. R. 930. What must be shown to obtain
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security for costs: MeVeity v. Ottawa Free Press:
180. W. R.146,2 0. W. N. 703. Affidavit in support
of motion for security for costs: St. Clair v. Stair,
4 0. W. N. 645, 731, 23 O. W. R. 930. Section must
be strictly complied with: McVeity v. Ottawa Free
Press, 18 0. W. R. 146, 2 O. W. N. 703.

12.—(2) Where the plaintiff was accused in the defend-

ants’ newspaper with attempted ‘* blackmail,’” it was
held that that might involve the indictable offence
defined by section 454 of the Criminal Code, and the
question whether it did was for the jury: Macdonald
v. The World, 16 P. R. 324. Where insolvency of
plaintiff is admitted but publication complained of
may involve a criminal charge, see: Pringle v. Finan-
cial Post, 12 O. W. R. 912. A statement that the
plaintiff was ‘‘ an unmitigated scoundrel,’’ and that
he had endeavoured to ruin his wife by inciting
another person to commit adultery with her, did not
involve a criminal charge: Bennett v. Empire Print-
ing Co., 16 P. R. 63. ‘‘ Involves a criminal charge "’
means ‘‘ involves a charge that the plaintiff has
been guilty of a criminal offence:’’ Georgian Bay
v. The World, 16 P. R. 320. A criminal charge is
not ‘‘ involved ’’ in an allegation that an incorpor-
ated company had tried to bribe aldermen by issuing
to them paid-up stock in the company, for a corpora-
tion cannot be charged criminally with a crime in-
volving malice or the intention of the offender:
Georgian Bay v. The World, 16 P. R. 320. Libel alleg-
ing eriminal charge: pleading: Greenhow v. Wesley,
1 0. W.N. 996. Where the words used are alleged
by the plaintiff to have been used in a sense involv-
ing a criminal charge, and may have that meaning,
the case is within sub-sec. 2. That clause is appli-
cable to case where an innuendo is necessary to give
the words a defamatory sense. There cannot be a
trial on the merits on an application for security for
costs to determine whether the words used involve
a criminal charge: Smyth v. Stephenson, 17 P. R.
374. *‘ Blackmailing ’’ as a criminal charge: see
Macdonald v. The Mail, 32 O. R. 163, 2 O. L. R. 278.
Criminal charge: innuendo: Duval v. O’Beirne, 20
0. W.R. 884,3 0. W.N. 513; Kelly v. Ross, 14 0. W.
R.617,698,1 0. W.N.48. See same case as to plead-
ing plaintiff’s character: 14 O. W. R. 1078. Barra-
try : Mackenzie v. Goodfellow, 13 O. W. R. 30. Alle-
gation that bench warrant applied for: Titchmarsh
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v. The World, 15 O. W. R. 362. Where the action
was for words imputing a crime and it was shown
that the article complained of stated that no one
would believe that it referred to the plaintiff, and in
a further article published after the commencement
of the action, it was stated that the plaintiff was not
the person complained of in the article in question,
the action was held frivolous and the defendants
entitled to security for costs: Graeme v. The Globe,
14 P. R. 72. Security for costs: see Con. Rule 1198;
see Holmested and Langton’s notes, pp. 1430, 1431,
1437; 1913 Rules 373, 374.

12.—(4) Where the Master in Chambers has jurisdiction
to entertain an application for security for costs,
there is no greater right of appeal than if the appli-
cation were to a Local Judge: Kelly v. Ross, 14 O. W,
R. 617, 698, 823, 1 0. W. N. 48, 116. Appeal: Robin-
son v. Mills, 19 O. L. R. 162.

. Motion to change venue laid under this section:
Baker v. Weldon, 2 0. W. R. 433; McAlpine v. Record
Printing Co., 12 0. W. R. 1 (see also S. C., 10 0. W.
R. 981). Place of trial: Curry v. Star Publishing
Co., 10 O. W. R. 960; see Con. Rule, 529; H. & L.
notes, p. 735; 1913 Rule 245.

. As to defendant being allowed to amend by pleading
defence under this section: see Morency v. Wilgress,
9 0. W. R. 302.

. Allowing defendant to amend by pleading defence
under this section: see Morency v. Wilgress, 9 0. W.
R. 302. Third party procedure: see Con. Rule 209;
Holmested and Langton note, p. 393; 1913 Rule 165.

. In an action for slander within this section, the de-
fendant moved for security for costs upon an affi-
davit which stated that the defendant had a good
defence on the merits, but did not disclose such
defence. Affidavit held insufficient, for a prima facie
defence must be shown. However, the defendant’s
cross-examination was permitted to be read and
counter affidavits could not be received: Lancaster
v. Ryckman, 15 P. R. 199. Where an action com-
bined a claim for slander within sub-section 1, with




CHAPTER 71. 203

a claim for assault, the stay of proceedings granted
in the order made for security for costs did not
apply to the count for assault: Lancaster v. Ryck-
man, 15 P. R. 199. An action was commenced by
writ of summons endorsed ‘¢ the plaintiff’s claim is
for damages for slander.”” No appearance was
entered, and the plaintiff signed interlocutory judg-
ment and set the case down for assessment of dam-
ages. There being nothing to shew that the case
was within this section, it was treated as an ordinary
action for slander: the delivery of a statement of
claim was unnecessary, and the plaintiff’s proceed-
ings proper: Stanley v. Litt, 19 P. R. 101. Upon
an application for security for costs in an action
under sub-section 1, the onus is on the defendant to
shew that the plaintiff has not sufficient property
to answer the costs of the action; what this sum may
be is not fixed : Flaster v. Cooney, 15 P. R. 290. The
plaintiffs were an unmarried woman and a married
man and brought action for damages in respect of
alleged statements that they had been criminally
intimate on three occasions and in respect of a letter
to the female plaintiff. The male plaintiff claimed
special damage, and the female plaintiff the benefit
of this section. The plaintiffs were held entitled to
sue in one action for damages in respect of the
statements made on the three occasions, there being
publication as to all and a common question of law
and fact, but the joinder of the claim in respect of
the letter, which would at most give an action to
the male plaintiff, was improper, and unless amended,
was simply in aggravation of damages and should
be struck out as embarrassing: Agar v. Escott, 8 O.
L. R. 177. What are words imputing unchastity:
innuendo: question for jury: Paladino v. Gustin, 17
P. R. 553: see Con. Rule 1198, and Holmested and
Langton note, pp. 1431, 1432; 1913 Rules 373, 374.
The order for security for costs under this section is
not obtainable on precipe: see Con. Rule, 1199;
Holmested and Langton note, p. 1437; 1913 Rule 375.
Tmputation of unchastity: Cook v. Cook, 5 0. W. N.
52, 25 0. W. R. 25. Without averment and proof of
special damage, only nominal damages can be re-
covered under this section: Whitling v. Fleming, 16
0. L. R. 263,11 0. W, R. 820, 1In default of defence,
the action being one for pecuniary damages only
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interlocutory judgment can be entered to fix
damages. The damages, even though nominal, must
be fixed by a jury, and the plaintiff is entitled
to the costs of such trial: Whitling v. Fleming, 16
0. L. R. 263. Security for costs: when the allega-
tion of nulla bona is made, the onus is on the plain-
tiff to displace it, and the matter is one within her
own knowledge: Danard v. Moore, 11 O. W. R. 61.
Pleadings: defence: admission. Welburn v. Sims,
10 O. W. R. 524. Pleadings in action under this sec-
tion: see Pherrill v. Sewell, 10 O. W. R. 71; see Con.
Rule 268; 1913 Rule 141.

CHAPTER 72.
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Refer to Bicknell and Kappele’s Practical Statutes,
pp. 119-120.

2. The mother of a girl seduced, suing as her mistress,
had a sufficient common law right to bring the action
during the residence of the father abroad. The Act
is only an enabling Act, enlarging the right to main
tain the action under circumstances which would
not be sufficient at common law: Gould v. Erskine,
20 O. R. 347. In an action after the death of the
father by the mother for the seduction of her
daughter in the lifetime of the father who was an
invalid supported by the mother and daughter,
no evidence of the actual relationship of mistress
and servant was given: the action was held not
maintainable: Entner v. Benneweis, 24 O. R. 407.

3. Apart from the statute, see as to necessity for relation
of master and servant: Davies v. Williams, 10 . B.
725, and what service will suffice: Bennett v. Alcott,
2 Term Rep. 166. Under the Act, an action lies by
the parent, although the daughter may not have
been living with him at the time of her seduction or
subsequent illness. While mere illicit intercourse
forms no ground of action, proof of illness or phy-
sical disturbance sufficient to have caused loss of
service to the parent if the girl had been living with
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the parent, is all that is necessary. While there is
under the Act in an action by the parent, an irre- !
butable presumption of service, there is no presump- L |
tion of loss of service to the parent which must still i
be proved: Harrison v. Prentice, 28 O. R. 140, 24
A. R. 677. If the evidence disclosed a case of rape a'
and not seduction, the plaintiff’s right of action !
would rest on his daughter being his servant, and R |
the provisions of the Act would not apply. E.v.F., i
10 O. L. R. 489, 11 O. L. R. 582. :

#

f

CHAPTER 73.

Tae Crowx ADMINISTRATION OF EsTaTES ACT.

3. Where a person possessed of real and personal estate
dies leaving no known relatives in the Province, the
Attorney-General may maintain an action to set
aside letters probate of the person’s will executed
without mental capacity and in that action may
obtain possession of the real estate, but a grant of
administration should be obtained by a separate
proceeding. Such an action is not for the purpose
of escheating, but to protect the property for the
benefit of those who may be entitled: R. v. Bonnah,
24 A. R. 220. Armour, Real Property, p. 269. See

also the Escheats Act, R. S. 0. 1914, ch. 104.
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CHAPTER 74.
Tue SertLep EstaTes Act.

1. The Act was intended to enable the Court to authorize
such powers to be exercised as were ordinarily in-
serted in a well drawn settlement and ought, accord-
ingly, to receive a liberal construction: Re Hooper,
28 0. R. 179. Application of the Act: Re Phipps, 2
0. W. N. 1126, 19 O. W. R. 149; Re Cornell, 9 O. L.
R. 128, 5 O. W. R. 60. Jurisdiction of the Supreme
Court: see R. S. 0. 1897, ch. 51, sec. 40 (6); R. S. O.
1914, ch. 56, sec. 12 et seq; see Holmested and Lang-
ton notes, pp. 1218-1225 ine. Cp. English Settled
Estates Act, 1856; Settled Estates Aect, 1877, and
the Settled Land Act, 1882.

2. Under the scheme of a will, land was to be rented by
the executors until the testator’s youngest son came
of age, unless with the sanction of certain adult
children, the executors could sooner sell the property
at good advantage. Held, this was substantially a
trust for sale, but not until the youngest child was
of age, unless sooner sold as directed, and was a
limitation ‘“ by way of succession,”” and a sale was
directed under this Act: In re Cornell, 9 O. L. R.
128; see also Carlyon v. Truscott, L. R. 20 Eq. 348;
In re Shephard’s Settled Estate, L. R. 8 Eq. 571;
Re Denison, 9 O. W. R. 740; National Trust Co. v.
Shore, 16 O. L. R. 177, 11 0. W. R. 228. Principles
by which the Court will be guided in appointing new
trustee of settled estate: Re Jones Trusts, 1 O. W.N.
418, 532. A person receiving, whether in his own
right or as executor, the rents of land under a direc-
tion to accumulate, which is avoided by the Thellu-
son Act, has the powers of a tenant for life under
the Settled Land Act, 1882: Vine v. Raleigh, 1896,
1 Ch. 37. A restraint orranticipation does not create
a ‘“ settlement ”’ so as to give a married woman the
powers of a tenant for life: Bates v. Kesterton,
1896, 1 Ch. 159.

3. Power to lease with extended right of renewal up to
999 years may be granted: Re Watson, 21 O. R. 528.
Leases by life tenant of unopened mines on settled
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property: disposition of rent: Re Rayer, 1913, 2 Ch.
210. In leases for years under the Settled Estates
Act, the terms of the lease must be such as not to
affect or vary the common law liability of the tenant
for waste. The ordinary short form covenant ha#
not this effect: Morris v. Cairncross, 14 O. L. R. 544.

o

14. A settlement contained a clause: ‘‘ the trustees may,
with the approval of the settlors, sell, but not mort-
gage, the trust property, either by public auction
or private sale.”” The trustees desired to raise
money by mortgage to rebuild a burnt warehouse on
the settled property. It was held that the provision
in the settlement meant that the power of sale given
to the trustees was not to be construed as including
a power to mortgage and was not an ‘‘ express
declaration ”’ that the lands should not be mort-
gaged: In re Currie and Watson, 7 O. L. R. 701
The Court cannot authorize the trustees of a settle-
ment to raise money by mortgage to tear down and
rebuild houses where it is not necessary for salvage
of the property, though beneficial: Re Montagn, 1897,
2 Ch. 8. Trustees may be authorized, but eannot be
compelled to make a mortgage: Shepard v. Shepard,
20 0. W. R. 810, 3 0. W. N. 469. Mortgage required
to discharge incumbrance on settled land : Hampden
v. Buckinghamshire, 1893, 2 Ch. 531. Where lands
devised to A. for life, and A. is directed to pay
legacies, they should be paid by mortgaging the
estate under this Act: Re Ames, 5 O. W. N. 95, 25
0. W. R. 80. Charging estate of infant in rever-
sionary interest with payment for infant’s mainten-
ance: Re Badger, 1913, 1 Ch. 385. Mortgage for
repairs: Re Bridgman, 1 O. W. N. 468. Power to
order sale: jurisdiction under this and sec. 16: Re
Graham, 1 O. W. N. 674, 15 0. W. R. 809. Sale of
vacant land where life tenant (widow) entitled to
income not charged with maintenance of children
who were entitled in remainder: effect of sale being
to increase the widow’s income by relieving her of
taxes and to deprive the children of increased value:
terms imposed: Re Hooper, 28 0. R. 179; see Re
Denison, 9 0. W. R. 740.

18. Where a settled estate is sold under order of the
Court under the Settled Estates Act, 1877, convey-
ance by the person directed to convey takes effect
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under the section: Eyre v. Saunders, 28 L. J. Ch.
439, and cannot be invalidated as against a pur-
chaser for any want of concurrence or consent: Re
Hall Dare, 21 Ch. D. 41; see sec. 30, 31. It is essen-
tial to the validity of a sale under order of the Court
that the terms of the order be complied with: Berry
v. Gibbons, L. R. 15 Eq. 150.

19. Right of life tenant of an undivided share to sell:
Cooper v. Belsey, 1899, 1 Ch. 639, overruling Re
Collinge, 36 Ch. D. 516.

20.—(3) Holmested and Langton, pp. 1220, 1222.
20.—(4) See In re Cornell, 9 O. L. R. 128,

31. ““ The purchaser is a willing one and will be pro-
tected ’’: see In re Cornell, 9 O, L. R. 128; Re Deni-
son, 9 0. W, R. 740. Where the consent of the pro-
tector is given by the same assurance it is immaterial
if he execute it after the death of the tenant in tail,
Whitmore-Searle v. Whitmore-Searle, 1907, 2 Ch.
332 and see ante note to see. 18,

33. Payment to induce tenant for life to execute lease:
validity of lease: Chandler v. Bradley, 1897, 1 Ch.
315. An estate during widowhood is an estate for
life within the meaning of this section: National
Trust Co. v. Shore, 16 O. L. R. 177, 11 O. W. R. 228,
Semble, a person entitled to the income of land
under a trust or direction for payment thereof to
him during his own life or any other life is entitled
to exercise the power of leasing conferred by this
section: Morris v. Cairncross, 14 O. L. R. 544, 9 0.
W. R. 918. Who is a person entitled to exercise the
power of leasing conferred by this section: see Mor-
ris v. Cairncross, 14 O. L. R. 544, 9 O. W. R. 918;
Taylor v. Taylor, L. R. 20 Eq. 298, 1 Ch. D. 426, 3
Ch. D. 145; In re Pocock and Prankerd’s Contract,
1896, 1 Ch. 302. *‘‘ Fine, or sum of money in the
nature of a fine ’’: see Waite v. Jennings, 1906, 2
K. B. 11. Valid exercise of power to lease: Atkin-
son v. Farrell, 27 O. L. R. 204, See In re Cornell, 9
0. L. R. 128 (ante) ; see also In re Morgan’s Settled
Estate, L. R. 9 Eq. 587; Re Denison, 9 0. W. R. 740.
Tenant for life: Re Marshall, 1905, 2 Ch. 325; Re
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Bennet, 1903, 2 Ch. 136; Re Trenchard, 1902, 1 Ch.
378; Re Richardson, 1904, 1 Ch. 777; Re Baroness
of Llanover’s Will, 1903, 2 Ch. 16. Rights and

owers: Re Cornwallis West, 1903, 2 Ch. 150; Re

racken, 1903, 1 Ch. 265; Re Bolton, 1903, 2 Ch. 461;
Middlemas v. Stevens, 1901, 1 Ch. 574; Re Aldam,
1902, 2 Ch. 46; Boyce v. Edbrooke, 1903, 1 Ch. 836;
Pease v. Courtney, 1904, 2 Ch. 503 ; Re Sitwell, 1905,
1 Ch. 460. Sale by tenant for life: no heir: bona
vacantia: Re Bond, 1901, 1 Ch. 15. Under the Eng-
lish Settled Land Act, since 1883, a life tenant in
possession of settled land may even sell, subject to
the settlement and without application to the Court,
provided there are, at the time of completion ¢ trus-
tees of the settlement’ (Re Fisher & Grazebrook
(1898), 2 Ch. 660), the purchaser being relieved from
inquiring whether the statutory notice has been
given: Marlborough v. Sartoris, 32 Ch. D. 623;
Hatten v. Russell, 38 Ch. D. 334; Mogridge v. Clapp,
1892, 3 Ch. 382.

35. Representation of issue: Macdonald v. Peters, 2 O.
W. N. 1209.
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CHAPTER 75.
Tae LimitatioNs Acr.

Refer to: Darby and Bosanquet, Statutes of Limita-
tions; Banning, Limitations of Actions; Anglin,
Trustees’ Limitations of Actions (Can.); Herbert on
Preseription. See also Gale on Easements; Goddard
on Easements; Innes, Digest of the Law of Ease

ments; Banks on Support; Bicknell and Kappele,
Practical Statutes, pp. 674-692; Armour on Titles:
Armour, Real Property. Also the following articles:
Mortgagees’ Rights under the Statutes of Limita-
tions (A. C. Galt), 13 C. L. T. 85; Statutes of Lim
itations as a Conveyancer (Armour), 3 C. L. T. 521,
17 C. L. T, 91, 198; Statutes of Limitations and Mort-
gages (Armour), 6 C. L. T. 422; Easements and Reg
istration (Armour), 14 C. L. T. 45; Extinguishment
of Easements, 20 C. L. T. 279; Executors and the
Statute of Limitations, 29 C. L. T. 391. As to lim-
itations in matters of contract and tort: Darby and
Bosanquet on Limitations; Underhill on Torts (Can.
Ed.) ; Addison on Torts; Addison on Contracts; Bick-
nell and Kappele, Practical Statutes, pp. 297-298.

2.—(¢) The word ‘‘ land ’’ includes incorporeal heredi-
taments, and in this respect differs from the English
Act. Tt has been held, however, that this Act, reduc-
ing the period of limitation to ten years, does not
apply to the interruption of an easement such as a
right of way in alieno solo, e.g., a lane, which the
defendant had occupied and obstructed for 10 years,
but which the plaintiff had used prior to such ob-
struction: Mykel v. Doyle, 45 U. C. R. 65; see also
McKay v. Bruce, 20 O. R. 709. Abandonment may
be shown, however, by acquiescence in acts done by
the owner of the servient tenement: Bell v. Golding,
23 A. R. 485, where Mykel v. Doyle is considered
and doubted. The title of an owner of a building to
certain rooms therein may be extinguished by pos-
session for the statutory period: Iredale v. London,
14 0. L. R. 17, 15 O. L. R. 286, 40 S. C. R. 313. Does
ten years limitations apply to actions to recover
easements: Mykel v. Doyle, 45 U. C. R. 65; Bell v.
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Golding, 23 A. R. 485; Ihde v. Starr, 19 O. L. R,
471, 21 O. L. R. 407. Lands: a mortgagor’s in-
terest in a share of the proceeds of land held in
trust for sale is an interest in land, and will be
barred in ten years: Re Fox, Brooks v. Marston,
1913, 2 Ch. 75. Ownership of subterranean property
is not within the statute. The possession of the sur-
face owner is not inconsistent with the possession
of the subjacent proprietor: Farquerson v. Bar-
nard, ete., Gas Co., 22 O. L. R. 319. See also 25 O. L.
R. 93, (1912), A. C. 864.

2—(d) An annuity charged on land is *‘ rent ”’ within
the meaning of this Act: Trusts and Guarantee v.
Trusts Corporation, 31 O. R. 504, 2 O. L. R. 97.
Rent: Grant v. Ellis, 9 M. & W. 113; Adnam v, Sand-
wich, 2 Q. B. D. 485; Dublin v. Trumbleston; Bald-
win v. Peach, 1 Y. & Coll. 453. Quit rent: Howitt
v. Harrington, 1893, 2 Ch. 497 ; De Beauvoir v. Owen,
5 Ex. 166. Royalties: Darley v. Tennant, 53 L. T.
257. Tithes as periodical sums: Payne v. Esdaile,
13 App. Cas. 613; see also Dig. Eng. Case Law, 1X.,
col. 152 et seq.

PART 1.

Rean Property,

3. Occupation by permission of true owner: estoppel:
Dominion Improvident v. Lally, 24 O. L. R. 115.

4. See 9 Geo. 111, ch. 16; R. S. O., 1897, ch. 324, see. 41.
The statute does not run as against the Crown, even
when the Crown is trustee: A.-G. v. Midland Ry., 3
0. R. 511; R. v. Williams, 39 U. C. R. 397. Occupa-
tion of a portion of a municipal highway by an en-
croaching building does not confer any title to the
land so eneroached upon: Toronto v. Lorsch, 24 O.
R. 227. Encroachment on highway: Sterling Bank
v. Ross, 17 O, W. R. 284, 2 0. W, N. 13, 197: see also
as to this section: Emmerson v. Maddison, 1906, A.
C. 569; Doe d. Fitzgerald v. Finn, 1 U. C. R. 70.

5. What possession is sufficient:

Guest: where a nephew resided with his aunt
for a couple of years, and afterwards made oc-
casional visits and paid taxes, it was held that




CHAPTER 75.

he did not go on the lands on his own behalf,
but as guest of his aunt, and paid taxes on her
behalf: Hartley v. Maycock, 28 O. R. 508, The
owner having died and left one son who, while very
young, was taken by his aunt to the house on the
land where he stayed one night, his aunt stating to
the other persons in the house that he was heir to
the property: held, this was not an entry upon the
land as owner sufficient to stop the running of the
statute: Brock v. Bennes, 29 O. R. 468,

Possession by husband: Though a man has been 20
years in possession of land granted to his wife for
life, he does not acquire an absolute title, for he
is merely seized, with her, by operation of law of her
estate: Nolan v. Fox, 15 C. P. 565. Where a husbhand
remained in possession of lands after his wife’s
death, having had a son by her, he was held to do so
as tenant by the curtesy so as not to work tortiously
against the heirs at law of his wife: Re Murray
Canal, 6 O. R. 685. Husband usurping right of mak-
ing lease of his wife’s land to trespasser : wife bound
by his knowledge: Harris v. Mundie, 7 A. R. 414,

Possession by widow: MeKinnon v. Spence, 13 0. W.
R. 186. Widow entering as trespasser: see Hartley
v. Maycock, 28 O. R. 508. A man died intestate in
1864, seized in fee of certain lands, leaving a widow
and several heirs at law. The widow remained in
possession and cultivated the farm until her death
in 1881, when she devised the lands to A. Held, her
possession was not that of dowress even of one-
third of the land, and the whole title of the heirs at
law was barred: Johnston v. Oliver, 3 O. R. 26,
affirmed, Cas. Dig. 663.

Possession by wife: Where A. left home for 30
years, leaving his wife in possession of the lands and
after some (ime she married B. and lived with
her new husband on A.’s land, it was held that
A.’s absence did not bar his action as the wife's
possession was his and, the second marriage being
illegal, B.’s possession was no more than that of a
bailiff or one working the farm on shares; Me
Arthur v. Eagleson, 3 A. R. 577.

Caretaker: B. entered into possession of land which
he fenced and cultivated. The agent of the
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owner discovering B. to be in possession allowed
him to remain, he agreeing to look after the pro-
perty to protect the timber. The statute was held not
to run in favour of B.: Greenshields v. Bradford, 28
Gr. 299. Where a person entered as caretaker for one
tenant in common, afterwards the property was di-
vided and he still continued to exercise acts of owner-
ship such as fencing; it was held that he continued
to be caretaker and acquired no title by possession.
Heward v. O’Donahoe, 18 A. R. 529, 19 S. C. R. 341.
Difference between tenant and caretaker: see Hickey
v. Stover, 11 O. R. 106, and between caretaker and
tenant at will: Ryan v. Ryan, 4 A. R. 563.

Possession by cattle: While the defendant was in pos-
session as caretaker or tenant at will the owner put
his cattle on the land to be fed. The produce of the
land which the cattle took away was held to be pro-
fits which the owner by his cattle took for his own
use, and as long as the cattle were on the land, the
defendant was not in exclusive possession and the
statute did not begin to run in his favour: Rennie
v. Frame, 29 O. R. 586.

Possession by building: A. entered as a trespasser.
To extinguish the rights of the heirs his possession
must have been actual, visible and continuous. The
dwelling house was burnt, and during a short time,
until it was rebuilt, A. did not actually live on the
farm, but worked it as usnal and lived in the neigh-
bourhood. It was held that his possession was a visi-
ble one by reason of the building operations and
the farm work: Hartley v. Maycock, 28 O. R. 508.
Acquiring title to strip of land over which roof of
owner’s house projects—title acquired subject to
easement: Rooney v. Petry, 17 0. W. R. 83,2 0. W.
N. 113, 22 O. L. R. 101.

Part of a house: Possession of an upper room in a
building supported entirely by portions of the story
beneath may ripen into title thereto under the pro-
visions of the Statute of Limitations. Query,
whether the use of a stairway leading to such a
room can be acquired in less than 20 years: Iredale
v. London, 14 O. L. R. 17, 15 O. L. R. 286, 40 8. C.
R. 313. See article on this case, 44 C. L. J. 593.
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Possession by gates and fences: The plaintiffs being
entitled to a right of way, put up gates at the end of
a strip of land leading to the defendant’s field, which
gates they kept locked. These acts were held equi-
vocal. When dispossession has to be inferred, the
intention with which acts are done is all important.
In order to acquire title it is necessary to prove dis-
possession of the true owner or discontinuance of
his possession: Littledate v. Liverpool College, 69
L. J. Ch. 87; 1900, 1 Ch. 19. Enclosing land with
fence not enough to give a trespasser title against
rightful owners: Campeau v. May, 2 O. W. N. 1420,
19 0. W. R. 751. Possession by fencing and cultiva-
tion and cropping: Piper v. Stevenson, 28 O. L. R.
379. Proof of possession: location of fence: Yock-
man v. Johnston, 21 O. W. R. 86, 3 0. W. N. 624,

Mistake: Where a widow not knowing herself to be
the heir to certain lands; but believing them to have
descended to her eldest son, made a will giving all
her real estate to A., the devise was held ambiguous
and not sufficient to pass the property as against the
son’s possession: Hounsell v. Dunning, 71 L. J.
Ch. 259; 1902, 1 Ch. 512.

Railway: A title by possession may be acquired as
against ‘a railway company to lands originally ob-
tained by them for railway purposes: Erie and Nia-
gara Ry. Co. v. Rousseau, 17 A. R. 483; Bobbett v.
South-Eastern Ry. Co., 9 Q. B. D. 424, As to ac-
quirement of title by possession by a railway: see
Jessup v. G. T. R., 28 Gr. 583. The Statutes of Lim-
itations as to land will not run against a railway
unless where it may be shown that the land in ques-
tion is not necessary for the railway, and, therefore,
capable of being sold: see (. T. R. v. Valliear, 7 0.
L. R. 364; McMahon v. G. T. R., 12 O. W. R. 324;
R. S. 0., 1914, ch. 185, secs. 54 (c¢), 95.

Payment of taxes: Where a vendor was not in pos-
session of lands, the fact that for upwards of ten
years he had paid the taxes on the property did not
show such a possession as is required to bar the
right of the owner under the statute: In re Jarvis and
Cook, 29 Gr. 203. As to significance of payment of
taxes in making title by possession: see Doe d.
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McDonell v. Ratray, 7 U. C. R. 321; Davis v. Hender-
son, 29 U. C. R. 344; Doe d. Perry v. Henderson, 3
U. C. R. 486. Payment of taxes not a payment of
rent: see Finch v. Gilray, 16 A. R. 484 (noted under
‘‘ Lessor and Lessee ’’). Payment of taxes (see
““ Guest ’’) : Hartley v. Maycock, 28 O. R. 508, Pos-
session of wild lands by mortgagee by payment of
taxes: Kirby v. Cowderoy (1912), A. C. 599.

As between mortgagor and mortgagee: Whether a
redemption suit is also an action for the recovery
of land was much discussed in Faulds v. Harper, 11
S. C. R. 655. The Divisional Court (2 O. R. 405)
followed Hall v. Caldwell, 8 U. C. L. J. 93, in pref-
erence to Foster v. Patterson, 17 Ch. D. 132, and
Kinsman v. Rouse, 17 Ch. D. 104, The Court of
Appeal treated Hall v. Caldwell as having been
overruled. In the Supreme Court, Strong, J., agreed
with the Judges of the Divisional Court ‘‘ for the
reason that since the two cases in 17 Ch. D. were
decided, the House of Lords has held in Pugh v.
Heath, 7 App. Cas. 235, that a foreclosure suit is an
action for the recovery of land.”’ That being so, it
follows a fortiori that a redemption suit is also an
action or suit for the recovery of land: per Clute,
J., Patterson v. Dart, 10 O. W. R. 79, 11 O. W. R.
241. See also S. C. 24 0. L. R. 609: see infra, sec-
tions 20 et seq. Legal effect of statutory discharge
of mortgage as creating new starting point: Brown
v. MecLean, 18 O. R. 533, Noble v. Noble, 4 O. W. N.
359, 27 O. L. R. 342, where authorities reviewed and
provisions of this Act and the Registry Act consid-
ered. Possession by mortgagee of vacant lands: De-
laney v. C. P. R, 21 O. R. 11: see infra ‘‘ Vacant
lands.”’

Lessor and Lessee: A. being in possession without
any title, and accepting a lease from B. as the heir
at law, was estopped from setting up the adverse
title of the real heir at law against B. and those
claiming under him: Brock v. Benness, 29 O. R. 468.
A tenant agreed to pay $6 a month and taxes. For
18 years he remained in possession, paying taxes
and no rent, and at the expiration of the period gave
the landlord an acknowledgment of rent for the
whole period. Payment of taxes was held not a
payment of rent within the Act, and although the
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tenant had always intended to hold as a tenant, he
had acquired title, and counld not thereafter make
himself liable for the rent by his acknowledgment :
Finch v. Gilray, 16 A. R. 484. Where a landlord
places a tenant in possession of Lot 1, and the tenant
knowingly encroaches on Lot 2, the landlord’s occu-
pation does not enure ‘to create for the landlord a
title to Lot 2: Doe d. Smith v. Leavens, 3 U. C. R.
411. Where the lessor permits the lessee to continue
during the tprm without paying rent, when the
statute begins to run against the owner: Lurey v.
Rose, 17 C. P. 186. A tenant taking land adjacent
to his own by encroachment must as between
himself and his landlord be deemed to take it
as part of the demised land, yet that presumption
will not prevail for the landlord’s benefit against
third parties: Bruyea v. Rose, 19 O. R. 433. Where
title to land is extinguished by operation of the sta-
tute in favour of a tenant who has paid no rent, all
rights of the reversioner are extinguished and no
rent remains owing: Re Jolly, Gathercole v. Nor-
folk, 69 L. J. Ch. 661; 1900, 2 Ch. 616. See as to
acerual of right of action and possession of lease-
hold: East Stonehouse v. Willoughby, 71 L. J. K. B.
873; 1902, 2 K. B. 318. A reversion in fee simple
expectant upon a lease for years, is not a *‘ future "
estate within the meaning of the Aet. Where a
lessee surrenders his lease to the lessor before the
expiration of the term, the surrender does not affect
a title acquired against the lessee by a third person.
Therefore, in such a case, the right of entry does
not accrue to the lessor until the expiration of the
time for which the term was granted: Walter v,
Yeldon, 71 L. J. K. B. 693; 1902, 2 K. B. 304. En-
croachment by tenant on uninclosed lands of land-
lord adjoining demised premises: Toronto v. Ward,
110. W. R. 653,12 0. W. R. 426,13 0. W. R. 312, 18
0. L. R. 214, and see sec. 7 (1) notes.

Tax purchaser: The statute does not begin to run
against a tax purchaser until the period for redemp-
tion has expired: Smith v. Midland Ry. Co., 4 0. R.
494 ; see also Brooke v. Gibson, 27 O. R. 218.

Successive occupants: The fact of there being no
conveyances between successive occupants of land
does not prevent a possessory title being acquired
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by virtue of the combined periods of possession
provided the possession has been continuous against
the true owner, and provided the successive occu-
!l)‘ants claim under each other in some sufficient way.

he statute speaks of possession without reference
to conveyances: Simmons v. Shipman, 15 O. R. 301;
see also Handley v. Archibaldl,) 30 8. C. R. 130
(under the Nova Scotia Act), and Doe. d. Baldwin
v. Stone, 5 U. C. R. 388. A person claiming title by
possession to land derived through prior trespassers
and by his own possession, can only acquire a title
to the land of which there has been actual posses-
sion for the statutory period: Brooke v. Gibson, 27
0. R. 218. The successive occupants must have fol-
lowed one another in an unbroken chain. If there
was any interval, the title would revert: Trustees,
ete, Agency Co. v. Short, 17 App. Cas. 793, Hand-
ley v. Archibald, 30 8. C. R. 130. The plaintiff hav-
ing proved possession by his predecessor, had given
sufficient prima facie evidence of a fee simple: Rob-
inson v. Osborne, 4 O. W. N. 120, 27 O. L. R. 248.
Article on adverse possession: tacking: successive
trespassers: 8 D. L. R. 1021.

Possession of wild lands: see post, note to sec. 6
(4). Ejectment as between trespassers of un-
patented lands. KEffect of possessory acts under
colour of title: see annotation: 1 D. L. R. 28.

Vacant lands: Where a right to entry has acerued
to a mortgagee without actual entry by him, and the
mortgaged lands are subsequently left vacant before
a title by possession has been acquired by anyone,
the constructive possession is in the mortgagee, and
the Statute of Limitations does not run against him
so as to extinguish his title; the mortgage being in
defanlt and no presumption of payment arising:
Delaney v. C. P. R, 21 O. R. 11. Entering on un-
cleared land and cutting trees; not possession, but
acts of trespass: Allison v. Rednor, 14 U. C. R. 459;
Hartley v. Mayecock, 28 O. R. 508; see also as to
possession of vacant lands: Trustees and Agency
Co. v. Short, 58 L. J. P. C. 4, 13 App. Cas. 793, note
to sec. 9; see sec. 6 (12) notes.

Boundaries and boundary lines: Possession in ac-
cordance with line fence: see Shepherdson v.
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MecCullough, 46 U, C. R. 573; Horton v. Casey, 28 S.
C. R. 739. Though the statute will bar an owner from
recovering a portion of his lot which his neighbour
has had enclosed for the statutory period, yet that
would not affect the right to any other portion of his
land not actually enclosed, as he could not be held
dispossessed of a portion of land which the erron-
eous fence, if produced, would embrace: Beckett v.
Nightingale, 5 U. C. R. 518; Bell v. Howard, 6 C. P,
292; Ferrier v. Moodie, 12 U. C. R. 379. Title by
possession to wild land may be made out otherwise
than by actual enclosure: e.g., blazed line: Steers v.
Shaw, 1 O. R. 26. Where a surveyor ran a line
between the lands of A. and his neighbour,
which line ran through a wood and for more than
10 years thereafter A. and his neighbours recog-
nized it as the division line, and were in the habit
of cutting timber up to it, it was held that this was
sufficient oceupation to give A. good title by posses-
sion up to the said line, whether it was the correct
line or not: McGregor v. Keiller, 9 O. R. 677. The
doctrine of constructive possession has no applica-
tion to the case of a mere trespasser, having no
colour of title, and he acquires title under the stat-
ute only to such land as he had actual and visible
possession of by fencing or cultivating for the re-
quisite period : Harris v. Mudie, 7 A. R. 414. Where
one entered on a farm as a trespasser, his posses-
sion operated only as to the enclosed part, notwith-
standing sales of timber from the uninclosed part,
which sales were treated as mere acts of trespass:
Hartley v. Mayecock, 28 O. R. 508. Where persons
have agreed to a division line between lands, and
have lived up to it for ten years, even without a
fence, such division is conclusive evidence of owner-
ship: Forrest v. Turnbull, 14 O. W. R. 930. If part
of a boundary is fixed by the Statute of Limitations,
that has no effect towards establishing a line in con-
tinuation thereof: Charbonneau v. MeCusker, 22 0.
L. R. 46. Erection of wall within boundary line:
discontinuance of possession: Kynoch v. Rowlands,
1912, 1 Ch. 527. This case is very like Rooney v.
Petry, 22 O. L. R. 101, noted ante ‘‘ Possession by
building.”” See also R. S. 0. 1914, ch. 67 and cases
noted,
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Kind of possession: ‘‘ Actual, continuous and vis-
ible:"”” see McConaghy v. Denmark, 4 8. C. R. 609;
Sherrin v. Pearson, 14 8. C. R. 581; Hartley v. May-
cock, 28 O. R. 508; Doe d. Sheppard v. Bayley, 10
U. C. R. 310. Where a squatter occupied adjoining
land and raised crops on the land in question in the
summer but did nothing in regard to it in the winter
except go on occasionally to spread manure, it was
held that these were mere acts of trespass covering
a very small part of the winter and that possession
must have been vacant for the remainder of it, and
the operation of the statute would cease until pos-
session was taken again in the spring: Coffin v. North
American Land Co., 21 O. R. 80. A possession of
land, in order to ripen into title and oust the real
owner, must be uninterrupted during the whole
statutory period. If abandoned at any time, the
law will attribute it to the person having title:
Handley v. Archibald, 30 8. C. R. 130. See ante
‘‘ Successive occupants.”’ See also Dig. Ont. Case
Law, col. 3996 et seq. Merely fencing in lands
in a lot but without putting it to some actunal
continuous use is not sufficient to make the statute
run: Stovel v. Gregory, 21 A. R. 137. Acts of
ownership: user of land by passing and repassing:
Cosbey v. Detlor, 2 O. W. N, 668. Open, visible, ex-
clusive unequivocal and continuous possession
is required to extinguish a paper title: Nixon v.
Walsh, 2 O. W. N. 1218,19 O. W. R. 422. Essentials
to establish ownership by prescription: Wright v.
Olmstead, 20 0. W. R. 701, 3 0. W. N. 434. Adverse
possession: dispossession: exclusion: Roone{ v.
Petrie, 22 O, L. R. 101. Interruptive acknowledg-
ment of prescriptive title: Cap Rouge Pier Co. v.
Duchesnay, 44 S. C. R. 130. Where a man knew of
a will, he must be assumed to have taken the land
under the trusts of the same and his possession is
not adverse: Burch v. Flummerfelt, 14 O. W. R.
929. To constitute a plaintiff’s title by adverse pos-
session, the possession required to be proved must
be adequate in continuity, in publicity and in extent,
and is displaced by evidence of partial possession
by the defendant: Radhamoni Debi v. Collector of
Khulna, L. R. 27 Ind. App. 136 (1900), and see
Shunk v. Downey, 13 O. W. R. 398. *‘ Continuous
possession: Piper v. Stevenson, 4 O. W. N, 961. As
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to doetrine of ‘‘ adverse possession:’’ see Nepean v.
Doe and Taylor dem. Atkyns v. Horde, 1 Smith’s
Leading Cases, pp. 558 et seq.

Kind of title obtained: see sec. 16, notes.

The running of the Statute: The Statute of Limita-
tions only begins to run in favour of an original
owner who is in possession under an unregistered
conveyance from the date of the conveyance to the
subsequent registered purchaser: McVity v. Tran-
outh, 1908, A. C. 60. Where the title of an infant to
real proeprty vests in possession where a strnager is
in adverse possession as against the infant’s prede-
cessor, the Statute of Limitations will continue to
run against the infant: Garner v. Wingrove, 1905,
2 Ch. 233. Barring rent charge: Shaw v. Crompton,
1910, 2 K. B. 370. What amounts to dispossession
of true owner, which gives the Aet its starting point:
Rooney v. Petry, 22 O. L. R. 101. See also notes to
sec. 9.

Pleading: A defendant pleading the Real Property

Limitations Aect, must set out in his statement of

defence or give particulars showing the section or

sections on which he relies: Dodge v. Smith, 1 0. L.

R. 46. Erroneous citation of wrong statute in

ﬁlend;gg: amendment: Cain v. Pearce Co., 1 0. W.
. 1133.

6.—(1) The fact of possession is prima facie evidence
of seizin in fee: per Merror, J., in Asher v. Whit-
lock, 35 L. J. Q. B. 17, L. R. 10 Q. B. 1. Onus of
proof on occupier against owner of paper title: Mec-
Millan v. Atty.-Gen., 2 O. W. N. 1444, 19 O. W. R.
799." Title by presecription and paper title: Dom.
Imp. Co. v. Lally, 17 O. W. R. 151, 2 O. W. N. 155,
1224, 19 O. W. R. 462. What amounts to possession
sufficient to bar the true owner: McIntyre v. Thom-
son, 1 O. L. R. 163. The right to enter first accrues
to the owner when the lands are fenced against him:
Piper v. Stephenson, 28 O. L. R. 379. See ante, sec.
5, notes.

6.—(4) Where a man went into possession of a farm
believing mistakenly that the property was devised
to him under his father’s will, he was taken to be
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in possession of the whole property though only a
part of it was cleared and cultivated: Re Bain and
Leslie, 26 O. R. 136. The expression ‘‘ state of
nature ’’ is used in contradistinetion to the preceding
expression ‘‘ residing on and cultivating ”’ and un-
less the patentee of wild lands or some one claiming
under him has resided on the land or cultivated,
improved or actually used it, the 20 years limitation
will apply. Cultivation by trespassers will not avail
to shorten this limit: Stovel v. Gregory, 21 A. R.
137. Where the plaintiff, in an action for recovery
of land, claimed to have acquired title by posses-
sion, and originally that of a squatter to land pat-
ented and in a state of nature, such possession being
without knowledge of the patentee, but failed to
show sufficient length of possession, his action failed
as against the defendant in possession, although such
defendant did not claim through or in priority with
the patentee: Donnelly v. Ames, 27 O. R. 271. This
sub-section only operates to require 20 years’ pos-
session of non-cultivated lands in favour of the
patentee and those claiming under him, and not in
favour of a purchaser at a tax sale: Brooke v. Gib-
son, 27 O. R. 218. As to locatees of Crown lands, the
rights involved are private and not affecting the
Crown. Even in the case of unpatented lands, de-
claratory relief can be given subject to the Crown
being willing to act on the judgment of the Court:
Pride v. Rodger, 27 O. R. 320. Isolated acts of
trespass committed on wild lands from year to year,
will not give the trespasser a title. To acquire title
there must be open, visible and continuous posses-
sion known, or which might have been known, to
the owner, and not a possession equivocal, occasional
or for a special or temporary purpose: Sherrin v.
Pearson, 14 8. C. R. 581: see algo Allison v. Rednor,
14 U. C. R. 459. Title to wild land can be made out
otherwise than by actual enclosure, e.g., by evidence
of establishment and use of a blazed line: Steers
v. Shaw, 1 O. R. 26. Where wild lands owned by
several tenants in common were taken possession by
trespassers, and the husband of one of the tenants
made a lease to the trespasser ignoring the other
tenants, on the expiry of the lease the statute com-
menced to run against the wife, notwithstanding the
statute regarding wild lands: Harris v. Mudie, 7




999 CHAPTER 75.

A. R. 414. Possession of wild lands by mortgagee
by payment of taxes: Kerby v. Cowderoy, 1912, A.
C. 599. A patentee of wild lands and those claim-
ing under him barred after 20 years notwithstand
ing the continuation of an outstanding tenancy by
the curtesy: Hicks v. Williams, 15 O. R. 228. Clear-
ing land by a person where there was no evidence
that he did so under any claim of right was held
not to be a constructive possession of the rest of
the lot: MecMaster v. Morrison, 14 Gr. 138: see cases
cited, Digest Ont. Case Law, col. 3953 et seq., under
“ Wild lands—occupation of part’’ and see also
col. 4001 et seq., ‘* Possession as against patentee ’’:
As to vacant lands: see ante, note to sec. 5. See
note on ejectment as between trespassers on unpat
ented lands and effect of possessory acts under col-
our of title, 1 D. L. R. 28; and also R. 8. O. 1914, ch,
28, sec. 14, notes.

6.—(5) Payment of taxes by tenant not a payment of
rent: see Finch v. Gilray, 16 O. R. 393, 16 A. R.
484 (see notes to see. 5 ‘“ lessor and lessee.’”’) What
amounts to a ‘‘ wrongful ’’ reception of rent: see
Hopkins v. Hopkins, 3 0. R.223.

6.—(7) When a testator devised land of which his
brother had been in possession for 25 years, to the
testator’s son after a life estate to the brother, on
condition *‘ that he neither rents nor sells without
the consent of my son ”’ and the brother made a
lease, it was held that the brother having set at
naught the conditions of the will, should not be pre-
sumed to have accepted the devise: having gone
into possession as tenant at will during the testa-
tor’s lifetime, he had now acquired a title by posses-
sion: Cobean v. Elliott, 11 O. L. R. 395. When time
begins to run against owner where there is posses-
sion under agreement for a lease: Warren v. Mur-
ray, 1894, 2 Q. B. 648, Determination of tenancy:
creation of fresh tenancy: Jarman v. Hale, 1899, 1
Q. B. 994. Entry by landlord to repair: Lynes v.
Smith, 1899, 1 Q. B. 486. A purchaser in possession
with the assent of his vendor and not in default, is
not to be deemed a tenant at will within the meaning
of this sub-section: Irvine v. McCanlay, 28 O. R. 92,
24 A. R. 446. The effect of the sub-section is that it
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6.—~(11) The sub-section deals with estates which were
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is for the purposes of the statute only that the
tenancy at will is to be determined at the expiration
of one year from the time it began: MeCowan v.
Armstrong, 3 O. L. R. 100. Whenever a new tenancy
at will is created, this forms a fresh starting point
for the statute: Re Defoe, 2 O. R. 623: see also Cope
v. Crichton, 30 O. R. 603; Henderson v. Henderson,

23 A. R. 577, and see Dig. Ont. Case Law, col. 4006,
et seq. *‘ tenants at will.”

trust: Irvine v. MeCaulay, 28 O. R. 92, 24 A. R. 446
(note to 6 (7) supra). The relationship arising out
of an agreement for the sale of land on payment of
the purchase money, and the taking possession by
the purchaser, is that of trustee and cestui que trust,
and as the former has no effective right of entry,
the Statute of Limitations does not apply in favour
of the cestui que trust: Building and Loan v. Poaps,
27 0. R. 470; Warren v. Murray (1894), 2 Q. B. 648. {
Position of mortgagee registering mortgage in !
ignorance that anyone else than the mortgagor is in
possession under such circumstances: Building and
Loan v. Poaps, 27 O. R. 470.

at one time preceded by another or other estates, and
were therefore, at one time, future estates or in-
terests, estates which for a time existed in interest
only, and afterwards fell into possession. Remain-
ders and reversions are mentioned as examples, and
other future estates and interests must be ejusdem
generis. That such is the meaning is plain from the
last two lines. Per Maclennan, J.A.: Thuresson v.
Thuresson, 2 0. L. R. 637, at p. 641. Application of
this principal to the exercise of a power of appoint-
ment: Thuresson v. Thuresson, 30 O. R, 504, 2 O.
L. R. 637. Land was granted by patent in 1838, to
the plaintiff’s mother. The mother died in 1856,
leaving a husbhand entitled to an estate by the cur-
tesy who survived until 1883. Neither husband nor
wife nor any heirs at law had been in possession.
Defendant claimed by 20 years’ possession, com-
mencing in 1853. It was held that the patentee had
been dispossessed within the meaning of sec. 41 for
20 years, and was barred, notwithstanding the
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tenancy by the curtesy: Hicks v. Williams, 15 O. R.
228. In the circumstances of this case it was held,
that as there was no time prior to the death of the
tenant for life when the trustee or the remainder-
man could have interfered with the possession of the
land, the statute did not commence to run against the
remainderman until the death of the life tenant:
Adamson v. Adamson, 28 Gr. 221, 7 A. R. 592, 12 S,
C. R. 563: see R. 8. 0. 1904, ch. 109, sec. 34.

6.—(12) See Delaney v. C. P. R,, 21 O. R. 11, note to sec.
5 “ vacant lands ’’: see also Coffin v. N. A. Land
Co., 21 O. R. 80; note to sec. 5 ‘“ kind of posses-
sion.”” Right of infant heirs of a mortgagor: see
Anderson v. Hanna, 19 O. R. 58. Tenancy by the
curtesy : McGregor v. MeGregor, 27 Gr. 470. Tenant
in tail: Re Shaver, 3 Ch. Ch. 379. Possession of no
avail against lessor until his right of entry acerues:
accretion to demised property: East Stonehouse v.
Willoughby, 71 L. J. K. B. 873; 1902, 2 K. B. 318;
see also Trustee and Agency Co. v. Short, 58 L. J
P. C. 4, 13 App. Cas. 793. The payment of interest
by the assignee for life of an equity of redemption
is sufficient payment to keep alive the right of action
on the mortgagor’s covenant: Dibb v. Walker, 1893,
2 Ch. 429. Continuous adverse possession of land:
when statute commences to run: Willis v. Howe,
1893, 2 Ch. 545. A reversion in fee simple expectant
upon a lease for years is not a ‘‘ future estate ’’:
Walter v, Yelden, 1902, 2 K. B. 304. Where a per-
son without title to land or with an imperfect title
purports by deed or will to settle it, and the life
tenant enters and remains long enough to bar any
claim by the true owner, he is esto) as against
the remaindermen from disputing the wvalidity of
the settlement: Dalton v. Fitzgerald, 1897, 2 Ch. 86.
Se(e}h alsnge Earl of Devon’s Settled Estates, 1896,
2 Ch. 562.

7.—(1) Effect of receiving order against reversioners
interest where judgment more than 20 years old:
Kinnear v. Clyne, 13 0. W. R. 1138, 18 O. L. R. 457.
A reversion in fee simple expectant upon a lease for
years is not a ‘‘ future estate ’’ within the meaning
of the Act: see Walter v. Yeldon, 71 L. J. K. B. 693,
1902, 2 K. B. 304; see note to sec. 5 ‘* Lessor and
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lessee.”” See Adamson v, Adamson, 28 Gr. 221, 7 A.
R. 592, 12 8. C. R. 563. Where the estate of a ten-
ant for life with power to appoint to uses becomes
barred, right of appointee and estate in remainder.
See Re Earl of Devon’s Settled Estates, 1896, 2 Ch.
562, See Armour, Real Property, pp. 457-8.

8. Where a creditor dies intestate on the day a debt be-
comes payable to him, the Statute of Limitations
does not run against the administrator until admin-
istration has been taken out: Atkinson v. Bradford,
25 Q. B. D. 377. Application of section: Piper v.
Stephenson, 4 O. W. N. 961. See Armour on Titles,
338; Real Property, pp. 276, 443, 451.

9. R. permitted L. to go on his land and alleged that in
lien of rent L. was to make improvements which
would inure to R.’s benefit and was to give R. pos-
session when so required. R. went on the property
and spoke to L. about the improvements, telling him
to make such as he chose. L. becoming financially
embarrassed, restored the land to R. Held, that L.
could not have set up title under the Statute of Limi-
tations: Workman v. Rubb, 28 Gr. 243, 7 A. R. 389.
Where the true owner of land, in exercise of his
right, enters upon any portion of the land which is
not in the actual possession of another, the entry is
deemed to refer to the whole land: Great Western
Ry. Co. v. Lutz, 32 C, P. 166. Entry by procuring
acceptance of lease: Arnold v. Cummer, 15 O. R. 382,
Where the owners entered, pulled down an old fence
and put up a new one, this gave the statute a new
starting point against a squatter: Coffin v. North
American Land Co., 21 O. R. 80. See also Palmer v.
Thornbeck, 21 C. P. 291. Where one of several ten-
ants in common enters and dispossesses a trespasser,
he is, as regards his co-tenants, exactly in the same
position as a stranger would be, and such possession
does not inure to the benefit of his co-tenants : Harris
v. Mudie, 30 C. P. 484, 7 A. R. 414, Where a person
held land under an inoperative conveyance and made
an agreement for sale, thinking he was owner, and
died, his widow returning shortly after, finding the
proposed purchaser in possession, forcibly took pos-
session herself: Held, that she entered as a tres-
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passer: Hartley v. Maycock, 28 O. R. 508. Actual
occupation is not necessary. It is sufficient that the
owner enter on the land so as to put himself in legal
possession of it. Putting up ‘‘ sale ’ boards suffi-
cient: Donovan v. Herbert, 4 O. R. 635. As to re-
moval of a temporary structure with or without per-
mission of claimant of title giving new point of com-
mencement for statute: see Griffith v. Brown, 5 A. R.
303. A visit made by a father to his son on the lands
in question and remaining some days is not an ‘‘ en-
try '’ sufficient to stop the running of the statute:
MecCowan v. Armstrong, 3 O. L. R. 100. The statute
does not continue to run against the rightful owner
of land after an intruder has relinquished possession
without acquiring title. Possession so abandoned
leaves the rightful owner in all respects as he was
before the intrusion took place: Trustees & Agency
Co. v. Short, 58 L. J. P. C. 4, 13 App. Cas. 793. Title
by possession of upper room as against landlord:
Iredale v. London, 14 O. L. R. 17, 15 O. L. R. 286,
40 8. C. R. 313. Where the respondent applied to
bring land under the Queensland Real Property Act
and showed a complete documentary title and that
he was in possession within 20 years before such
application, the onus was held to be on the caveators
in possession to show that the applicant’s title had
been defeated, that his entries had not been made
animo possidendi or had been made after his title had
been extinguished : Solling v. Broughton, 1893, App.
Cas. 566. Proof required of continuous occupation ad-
verse to owner: Robinson v. Osborne, 4 0. W. N. 120,
27 0. L. R. 248. Dispossession : maintenance of roof
over'land in dispute: dispossession of true owner:
Rooney v. Petry, 22 0. L. R. 101. Discussion of the
meaning and history of this section: Piper v. Steven-
son, 28 O. L. R. 379. See notes to sec. b, ante, ** Suc-
cessive occupants,”’ ‘‘ Running of the Stntute.” ete.;
also notes to sec. 6 (1). See Armour, Real Property,

pp. 426, 451,
10. See Armour, Real Property, pp. 340, 426.
11. See Armour, Real Property, p. 426,

12. A tenant in common in an action for the possession
of land against a person without any title can re-
cover judgment only for possession of his share:
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Barnier v. Barnier, 23 O. R. 280. Where one of two
tenants in common had possession of land as against
his co-tenant, the bringing of an action of ejectment
in their joint names and entry of judgment therein
interrupted the prescription aceruing in favour of
the tenant in possession: Handley v. Archibald, 32
N. S. Rep. 1, 30 8. C. R. 130. Caretaker of one ten-
ant: see Heward v. O’Donohoe, 18 A. R. 529, 19 S.
C. R. 341, See note to sec. 5 ‘* caretaker.”” Where
one of several tenants in common enters and dis-
possesses a trespasser, he is, as regards his co-
tenants, in possession simply as a stranger. (But
see remarks of Cameron, J.): Harris v. Mudie, 30
C. P. 484, 7 A. R. 414. Where of five tenants in
common of a farm, three acquired title against the
other two by virtue of the Statute of Limitations,
it was held that the title acquired by the three was
a joint tenancy, making them tenants in common of
3/5 and joint tenants of 2/5 of the lands: Re Living-
stone, 2 O, L. R. 381 (but now see 1 Geo. V. ¢. 25,
8. 14, R. 8. 0. 1914, ¢. 109, s. 14). Where there are
several tenants in common of land, of whom all but
one are in possession, and before the 10 years have
run the latter acquires another undivided share
from or under one of those in possession, the statute
runs as to both shares from the time the last one
was acquired : Hill v. Ashbridge, 20 A. R. 44. Wrong-
ful working of coal: tenants in common: where title
to minerals is founded on adverse possession it will
be limited to that area of which actual possession
has been enjoyed: Glyn v. Howell, 1909, 1 Ch. 666.
Possession by one of several tenants in common:
McKinnon v. Spence, 14 O. W. R. 1144, 20 O. L. R.
57, at p. 64; Foisy v. Lord, 2 0. W. N. 1217, 3 0. W.
N. 373, 19 O. W. R. 390, 20 O. W. R. 699. See
Hartley v. Maycock, 28 O. R. 508; see also Dig. Ont.
Case Law, col. 4011, ¢* Tenants in Common.’’

13. See Haig v. Haig, 20 O. R. 61; Hartley v. Maycock,
28 O. R. 508; Armour, Real Property, p. 429.

14. By an agreement in writing made shortly after the
death of the father, between the devisees and lega-
tees under the will, the defendant admitted that
though the farm was occupied by him, his father was
the owner of it, and agreed to abide by the terms of
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the will then unknown. The real objeet of the
arrangement was to avoid any difficulty which might
arise owing to the defendant asserting his rights
under the Statute of Limitations, of which rights he
was then not aware. The agreement, even as a
family arrangement, was held not binding on the
defendant: MeCowan v. Armstrong, 3 O. L. R. 100,
Written acknowledgment after the statutory period
has no effect: Finch v. Gilray, 16 A. R. 484 ; Coffin v.
N. A. Land Co., 21 O. R. 80; McIntyre v. Canada Co.,
18 Gr. 367; McDonald v. MeIntosh, 8 U. C. R. 388;
Doe d. Perry v. Henderson, 3 U. C. R. 486. Where
a mortgagee in possession wrote to the owner of the
equity: ‘‘ The amount due on your mortgage was
| on (such a date). No part of that sum has
since been paid to me, but the rents I have received
have nearly kept down the interest.”” Held, a suffi-
cient acknowledgment to give the statute a new
starting point: Miller v. Brown, 3 O. R. 210. An
acknowledgment of title by the person in possession
of land given to a mortgagor is sufficient to prevent
the occupant acquiring title under the statute. The
mortgagor for such purpose is a ‘‘ person entitled "
and need not be acting as agent for the mortgagee:
Hooker v. Morrison, 28 Gr. 369. An acknowledg-
ment to a person’s trustee is sufficient: McIntyre v.
Canada Co., 18 Gr. 367. A notice to quit from C. to
B. during the currency of the prescriptive period
will not save C. from being barred: Doe d. Ausman
v. Minthorne, 3 U. C. R. 423. An oral acknowledg-
ment will not save the statute: Doe d. Perry v. Hen-
derson, 3 U. C. R. 486. Devise to person in posses-
sion and admission that will is operative: see Re
Dunham, 29 Gr. 258, Payment of mortgage: see
Henderson v. Henderson, 27 O. R. 93, 23 A. R. 577.
Acknowledgment by debtor to person entitled to take
out letters of administration and who afterwards
does take out such letters is sufficient: Robertson v.
Burrill, 22 A. R. 356. See Dig. Ont. Case Law,
col. 3948 et seq., ‘* Acknowledgment of Title.”” See
sections 54 ef seq. infra; see Armour, Titles, p. 13;
Armour, Real Property, pp. 459, 460.

15. See Brock v. Benness, 29 O. R. 468.

16. The effect ot the statute is simply to bar and extin-
guish the right of the party out of possession and
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not to transfer any estate of title to the party in
possession: Tichborne v. Weir, 1892, 67 L. T. N. 8.
735; Piper v. Stevenson, 28 O. L. R. 379. The execu-
tion and registration of a discharge of an existing
mortgage revesting the legal estate in the mortgagor
gave the statute a new starting point where, apart
from the mortgage, the statutory period had run in
favour of a son of the mortgagor: Henderson v. Hen-
derson, 27 O. R. 93, 23 A. R. 577. Where title by
possession was acquired by two persons who entered
under a lease as tenants in common (R. S. 0. 1914,
ch. 109, sec. 13), it was held that holding over after
the expiration of their term and acquiring title by
possession, they did so as tenants in ecommon and not
as joint tenants, nothing having occurred to alter the
nature of their tenure: Brock v. Benness, 29 O. R.
468, at p. 472. But ordinarily where title by posses-
gion is acquired by two persons they formerly took
as joint tenants: Re Livingstone, 2 O. L. R. 381, note
to sec. 12. R. S. O. 1897, ¢. 119, s. 11 (R. 8. 0. 1914,
ch. 109, see. 13), left untouched the case of title ac-
quired in this manner, but now see R. S. 0. 1914, ch.
109, sec. 14, As to acknowledgment after the
lapse of the statutory period, see Finch v. Gilray, 16
A. R. 484, and other cases noted under sec. 14. A
person who had acquired title by possession
subsequently took a conveyance from .the
owner by paper title for expressed valnable
consideration, reserving to the grantor the mines
and minerals, and gave a mortgage back for
$300, “ save and except the mines which the mort-
gagor has no claim to.”” This was held not to revest
the mines in the grantor: Dodge v. Smith, 3 O. L. R.
305. Where a woman is in possession of lands and
married, if the possession ripens into title, it is her
separate estate: Myers v. Ruport, 8 O. L. R. 668.
The title of an owner of a building to certain rooms
therein may be extinguished by possession for the
statutory period: Iredale v. London, 14 O. L. R. 17,
15 A. L. R. 286, 40 S. C. R. 313. In an action for
recovery of land, proof of possession is prima facie
evidence of title, and no other interest appearing in
proof, evidence of seizin in fee: Doe d. Hughes v.
Dyebalt, Moo. & M. 346; Doe d. Carter v. Barnard,
13 Q. B. 945; Eccles v. Paterson, 22 U. C. R. 167;
Donelly v. Ames, 27 O. R. 271. A plaintiff must, in
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an action for the recovery of land, succeed on the
strength of his own title, and if it be proved that the
title is in another, the action fails even though the
defendant be in possession not claiming under or in
priority with that other: Doe d. Carter v. Barnard,
13 Q. B. 945; Doe d. Haldane v. Harvey, 4 Burr,
2284, 2287; Doe d. Dawn v. Horn, 3 M. & W. 333;
Culley v. Doe d. Taylerson, 11 A. & E. 1008; Donelly
v. Ames, 27 O. R. 271. The benefit of a restrictive
covenant affecting the user of land is a paramount
right in the nature of a negative easement binding
the land in equity, and a squatter who acquires title
under this Act acquires his title subject to it even
though he has no actual notice of it: Re Nisbet and
Potts, 1905, 1 Ch. 391, 1906, 1 Ch. 386, 75 L. J. C. L.
238. Extinguishment of title: McKinnon v. Spence,
20 O. L. R. 57, at 64. Effect on operation of statute
of discharge of mortgage under Registry Aect form:
Noble v. Noble, 25 O. L, R. 379; 27 O. L. R. 342,
Acquisition of title subject to easement: Rooney v.
Petry, 22 O. L. R. 101. Title acquired subject to
mortgage: see sec. 23, note. Effect of possession
for 10 years as bar to right to easements: Thde v.
Starr, 19 0. L. R. 471, 21 O. L. R. 407; see also Mykel
v. Doyle, 45 U. C. R. 65; and see sec. 34, notes, See
the provisions of R. 8. 0. 1914, ch. 126, sec. 29, as
to adverse possession against a registered owner un-
der the Land Titles Act. Note the present wording
of the Registry Aect, R. 8. 0. 1914, ch. 124, secs. 62
and 67 as to effect of registration of discharge of

mortgtge.

17. *“ Waste lands of the Crown:’’ see Fensom v. C. P. R,
7 0. L. R. 254, at 258. See R. S. 0. 1914, ch. 28, sec.

2, notes.

18. The restrictions placed on the right to recover arrears
of interest charged on land by secs. 18 and 25, are
not applicable to the case of conpons for the pay-
ment of interest on railway mortgage bonds, which
are secured by mortgage in trust. Such coupons
partake of the nature of a specialty and are good for
at least 20 years: Toronto General Trusts v. Central
Ont. Ry., 6 O. L. R. 534. Where an executor was
also legatee of money charged on land and held the
land eight years till it could be sold more advantage-
ously the statute had no application, ‘“ the hand to
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pay and the hand to receive being one and the same:"’
In re Yates, 4 O. L. R. 580. The provision that no
more than 6 years’ arrears of interest charged on
land is recoverable only applies where a mortgagee
is seeking to enforce payment out of the lands of
his mortgage money and interest, and does not apply
to an action for redemption or to actions similar in
Erinciple: Delaney v. C. P. R, 21 O. R. 11; see also

oweren v. Bradburn, 22 Gr. 96. But in an action
for redemption by a second mortgagee against a first
mortgagee, the latter is entitled to only six years’
arrears of interest: McMicking v. Gibbons, 24 A. R.
586; see fully on this point, H. & L. notes, pp. 970-
971. Where property was sold under power of sale,
in a suit by the mortgagor for the surplus, the mort-
gagee was entitled to retain arrears of interest for
more than six years: Ford v. Allen, 15 Gr. 565. The
statute is no bar as against a mortgagee in posses-
sion to an account for more than six years’ rent:
Caldwell v. Hall, 9 Gr. 110, 8 U. C. L. J. 93. Where
there is the usual provision in a mortgage that in
default of payment of interest the prineipal secured
becomes payable, the principal does become due on
default and the statute begins to run: McFadden v.
Brandon, 6 O. L. R. 247, 8 O. L. R. 610. The
Statute of Limitations is not a bar to a claim
against a mortgagee in possession for occupa-
tion rent: Caldwell v. Hall, 9 Gr. 110. Inter-
est chargeable between mortgagor and mortgagee
in redemption or foreclosure action: Maedonald
v. Maedonald, 11 O. R. 187; Airey v. Mitchell, 21
Gr. 512. The rule in Hunter v. Nockolds (1 Maec.
& . 640), namely, that in a foreclosure action the
mortgagee can only recover 6 years’ arrears of
interest, does not apply to redemption proceedings
taken by the mortgagor, nor where the proceeds of
sale have come to the hands of the mortgagee, nor
where the mortgagor seeks payment out of Court of
the proceeds of land sold in an administration action:
Re Lloyd, Lloyd v. Lloyd, 1903, 1 Ch. 385, where
Edmunds v. Waugh, L. R. 1 Eq. 418; Re Marshfield,
34 Ch. D. 721, and Dingle v. Coppin, 1899, 1 Ch. 726,
and other cases are reviewed. Arrears of interest
on mortgage: see Dig. Eng. Case Law, IX,, 224, A
mortgage of personal estate is not analogous to a
mortgage of real estate so as to induce the Court
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to limit the amount of arrears recoverable to six
years: Mellersh v. Brown, 45 Ch. D. 225. The pro-
vigion of this section does not affect the right of a
mortgagee who has sold under power of sale to re
tain out of the proceeds more than six years’ arrears
of interest: Re Marshfield, 34 Ch. D. 721. Upon the
sale of property subjeet to a mortgage the purchaser
enquired of the mortgagee the amount due, who en
dorsed a memorandum on the mortgage. The deed
to the purchaser was made subject to such amount,
and contained a covenant to pay it but was not exe
cuted by the purchaser. The statement in the deed
was held not to be an acknowledgment of which the
mortgagee could take advantage, and as against an
incumbrancer claiming under the purchaser he was
entitled to six years’ arrears only: Colquhoun v
Murray, 26 A. R. 204. Arrears of annuity: the ex
istence of a power of distress will not take the case
out of the general rule: Crone v. Crone, 27 Gr. 425.
Though the remedy of a creditor to recover the debt
be barred by the Statute of Limitations he may hold
the collateral securities for such debt till paid:
Wiley v. Ledgard, 10 P. R. 182; see Holmested and
Langton notes, pp. 880-881, and p. 973; also pp. 970-
972, as to interest, ete. \ vendor’s lien attaches not
only to principal, but extends to interest from the
time the lien came into existence, and there is no
Statate of Limitations applicable in such a case to
the right to recover interest, but the vendor can
recover interest for the whole period from the date
of the sale: Rose v. Watson, 10 H. L. C. 672; In re
Hancock, Hancock v. Berry, 57 L. J. Ch. 793; Mel-
lersh v. Brown, 60 L. J. Ch. 43, 44, 45 Ch. D. 225, 229,
In re Stucley, Stucley v. Kekewich, 1906, 1 Ch. 67,
75 L. J. Ch. 58. Acknowledgment by one of two ex-
ecutors that more than 6 years of interest are due
not sufficient to entitle the mortgage in foreclosure
to more than 6 years’ arrears. Such an acknowledg-
ment would, semble, be sufficient against the personal
assets: Astbury v. Astbury, 1898, 2 Ch. 111. See
Armour, Real Property, p. 460.

. See Holmested and Langton notes, p. 973.

, A conveyance from a mortgagee in possession by
which he ‘“ conveyed, assigned, released and quitted
claim ”’ to the grantees, their heirs, ete, ‘‘as




CHAPTER 75. 9233

and for all the estate and interest of the gran-
tor ’’ passed the fee and enabled the grantees, tak-
ing the benefit of the mortgagee’s possession coupled
with their own, to claim an absolute possessory
title: Bright v. McMurray, 1 0. W. R. 172. Where
actual possession is once obtained by a mort-
gagee in assertion of his legal right, it need
not be maintained continuously for the statu-
tory period: Kay v. Wilson, 24 Gr. 212, 2 A. R.
133. Where a mortgagee took possession of the
premises to pay himself out of the rents and profits
and subsequently sold, the vendee was able to plead
the statute in an action for redemption brought by
the mortgagor after the lapse of the statutory
period: Dedford v. Boulton, 25 Gr. 561. - Where a
purchaser is in possession of land either under a
written contract of sale or with the assent of the
vendor, the purchase money being payable by in-
stalments, the vendor’s right of entry does not first
acerne until default occurs in payment of an instal-
ment: Irvine v. MeCaulay, 28 O. R. 92, 24 A. R. 446.
An acknowledgment of indebtedness by letter writ-
ten after the creditor’s decease by the defendant to
the person entitled to take out letters of administra-
tion, and who does afterwards take out such letters
is an acknowledgment within the statute: Robertson
v. Burrill, 22 A. R. 356. Where a mortgagee has
gone into possession under his mortgage, the mort-
gagor, subsequent mortgagees, and the grantee of
the equity of redemption, are barred after ten years.
Section 23 will not apply to hinder the mortgagee
from making good title: Re Thomas and Stephen-
son, 9 0. W. R. 625. Where the mortgagor and
mortgagee agreed for possession by the mortgagee
and for a reconveyance on payment, and a sale if
default was made and no sale took place, as long as
the mortgagee retained possession for the purposes
of the agreement the statute had no application:
Patterson v. Dart, 8 0. W. R. 800, 10 O. W. R. 79,
11 0. W. R. 241, and see further in reference to same
case, 24 0. L. R. 609. Where land and an insurance
policy were mortgaged in one instrument to secure
one amount and subject to one proviso for redemp-
tion, the right to redeem the policy will be barred
at the same time as the right to redeem the land:
Charter v. Watson, 1899, 1 Ch. 175. Death of mort-
gagee in possession: partial intestacy: barring
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equity of redemption: Re Loveridge, Pearce v.
Marsh, 1904, 1 Ch. 518. An equitable mortgagee
will be barred if there is no acknowledgment as well
as a legal mortgagee: Kibble v. Fairthorne, 1895,
1 Ch. 219. Who is a person claiming under a mort-
gu{: see Heath v. Pugh, 6 Q. B. D. 345; Thornton

rance, 1897, 2 Q. B. 143; Ford v. Ager, 2H &
C. 279, Aclmowledgment of mortgagor’s title by
mortgagee in possession: Re Metropolis, ete., Build-
ing Society, 1911, 1 Ch. 698. Possession by mort-
gagee where lands vacant: Agency Commissioners
v. Short, 13 App. Cas. 793; Delaney v. C. P. R. 21
0. R. 11; Kay v. Wilson, 2 A. R. 133; Kerby v.
Cowderoy, 1912, A. C. 599; Re Jarvis and Cook, 29
Gr. 303. As to whether debts payable out of mixed
fund may be barred against personal estate under
sec. 49, but not against real estate: see Re Raggi,
Brass v. Young, 1913, 2 Ch. 206. On the question
whether an action to redeem a mortgage is or is
not an action to recover land within the meaning of
the R. P. Limitations Act: see Faulds v. Harper, 9
A. R. 537; but see judgment of Strong, J., in this
case in 11 8. C. R. 639, and Heath v. Pugh, 7 App.
Cas. 235; see note to sec. 5 ‘‘ mortgagor and mort-
gagee '’: see Di g Ont. Case Law, col. 3991 et seq.

i mortgagor and mortgagee.’’

23. The effect of the usual statutory provision in a mort-

gage that in default of payment of the interest
thereby secured, the principal thereby secured should
become payable is to make the principal due at once,
so that a cause of action then accrues: McKFadden
v. Brandon, 6 O. L. R. 247, This provision does not
confer a new right of entry on the mortgagee where
at the date of the mortgage a person is in possession
adversely to the mortgagor, and the Statute of Limi-
tations has already begun to run in his favour
against the mortgagor: Thornton v. France, 1897,
2 Q. B. 143; McVity v. Trenouth, 9 O. L. R. 105,
where Cameron v. Walker, 19 O. R. 212, is said to
be no longer authority (see Chamberlain v. Clark, 28
Gr. 454); see also Ludbrook v. Ludbrook, 1901, 2
K. B. 96; Archibald v. Lawlor, 1902, 35 Nov. Sco.
48. Where mortgagee in possession has obtained
title under sec. 20, this section has no application to
aid the mortgagor and those claiming under him:
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Re Thomson and Stevenson, 9 O. W. R. 625. As to
recovery of interest: see Delaney v. C. P. R, 21 O.
R. 11, where it is held that a mortgagor seeking to
redeem must pay all arrears of interest up to the
statutory limit of the action: see also McMicking
v. Gibbons, 24 A. R. 586, which decides that a second
mortgagee seeking to redeem need pay only 6 years’
arrears: see notes supra. The execution and regis-
tration of a statutory discharge of mortgage gave a
new starting point to the statute in favour of the
owner as against his son in possession: Henderson
v. Henderson, 23 A. R. 577. Payment of interest:
see Chamberlain v. Clark, 28 Gr. 45. Mortgage by
husband to wife’s trustee: mortgage is not barred
by nonpayment of interest: Re.Hawes, Burchell v.
Hawes, 62 L. J. Ch. 463. The statute runs from time
of first default in payment of interest: Reeves v.
Butcher, 1891, 2 Q. B. 509. Acquiring title subject
to mortgage: Fletcher v. Roblin, 20 O. W. R. 148, 3
0. W. N. 155; Noble v. Noble, 25 O. L. R. 379, 27 O. L.
R. 342. The Act does not confer a new right of
entry on a mortgagee when at the time of making
the mortgage some person is in possession of the
mortgaged property adversely to the mortgagor:

Thornton v. France, 1897, 2 Q. B. 143. Difference
between rights of mortgagee who acquires his mort-
gage before any adverse J)ossession has begun

against the mortgagor and after: Thornton v.
France, 1897, 2 Q. B. 143; and see also McVity v.
Trenouth, 9 0. L. R. 105, 36 S. C. R. 455; 1908, A.
(. 60. A. being the owner of land, let B. into pos-
session as tenant at will. B. acquired title by pos-
session against A., but not as against C., the mort-
gagee, whose mortgage A. made payments on and
kept alive. After B. had acquired title to the equity
of redemption, A. paid off C.’s mortgage, and regis-
tered a certificate of discharge. The Court held
that A. was not entitled to recover possession from
B., but did not decide whether A. was entitled to a
lien in respect of the mortgage money paid by him:
Noble v. Noble, 27 O. L. R. 342. See also Brown
v. McLean, 18 O. R. 533. Power of attorney
to realize money out of the rents of lands and
registered. Such an instrument has no longer life
under the statute than a formal mortgage: Brown
v. Thompson, 5 0. W. N. 19, 24 O. W. R. 967. Pay-
ment on account: Robinson v. Robinson, 14 0. W. R.




CHAPTER 75.

155, 1000. Equitable mortgagee: see Kibble v. Fair-
thorne, 1895, 1 Ch. 219. If estates A. B. and C. are
included in one mortgage, and the owner of A. pays
the interest, the mortgagee is not barred from his
remedy against B, and C.: Chinnery v. Evans, 11 H.
L. Cas. 115. Unregistered conveyance: subsequent
registered conveyance to mortgagee: MeVity v. Tra-
nouth, 1908, A. C. 60. Extinguishment of mortga-
gee’s title: Re Hazeldine, 1908, 1 Ch. 34. Section
discussed : Noble v. Noble, 25 O. L. R. 379, 27 O. L. R.
342. See also notes to sec. 16 ante.

24. The section merely limits snits which directly affect

land or its proceeds to ten years. An action on a
covenant in a mortgage may still be brought within
twenty years: Allan v. MeTavish, 2 A. R. 278; Mec-
Donald v. Elliott, 12 O. R. 98; (Sutton v. Sutton, 22
Ch. D. 511, and Fearnside v. Flint, 22 Gr. 579, not
being followed). This applies only to mortgage
covenants made before 1st July, 1894, since which
date see sec. 49. Notwithstanding this section, 20
years is the period of limitation on an action on a
judgment of a Court of Record: see sec. 49 and
notes: Boice v. O’Loane, 3 A. R. 167; McMahon v
Spencer, 13 A. R. 430; Allison v. Breen, 19 P. R.
119, 143; Butler v. McMicken, 32 O. R. 422; Mason
v. Johnston, 20 A. R. 412. In Boice v. O’Loane, 3
A. R. 167, it was held by the Court of Appeal that
the Real Property Limitation Act did not apply to
a judgment, and an action might be brought on it
as being a specialty within 20 years from the time
of its recovery. Following the rule laid down by
the Privy Council in Trimble v. Hall, 5 App. Cas.
664, the Court would now be compelled to overrule
this decision and follow Jay v. Johnstone, 1893, 1
Q. B. 189, in which the English Court of Appeal
dealing with a section identical in this respect with
that in force here as it formerly stood, came fo
a conclusion, diametrically opposite to Boice v.
O’Loane. But in confirming the Revision of 1887, the
legislature adopted the rule in Boice v. O’Loane by
omitting the word judgment altogether from sec.
23, so that there is no longer anything in the section
to which the English decisions can apply: see H. &
L. notes, p. 973. The rule that the only person whose
payment on account will prevent foreclosure from
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being barred is the mortgagor or his privy in estate,
or the agent of either of them must be qualified so as
to include any person who by the terms of the mort-
gage contract is entitled to make payments: Lewin
v. Wilson, 9 8. C. R. 637, 11 App. Cas. 639. An ack-
nowledgment out of indebtedness by letter written
after the creditor’s decease by the mortgagor to the
person entitled to take out letters of administration
and who does subsequently take them out is a suffi-
cient acknowledgment within the statute: Robertson
v. Burrill, 22 A. R. 356. A mortgage of lands was
given as an additional security to a chattel mort-
gage. On default of payment of the chattel mort-
gage, the mortgagee went through a form of sale,
but actually retained the.goods himself. Over ten
years later, the mortgagor’s possession not having
been interfered with, the mortgagee’s assignee at-
tempted to exercise the power of sale in the mort-
gage of lands. Held, that the intended sale was a
‘ proceeding ’ under this section which the assignee
was precluded from taking: McDonald v. Grundy, 8
0. L. R. 113. The analogy of the statute applies to
applications for leave to issue execution after the
lapse of 20 years from the date of the judgment:
Price v. Wade, 14 P. R. 351 ; see also McCullough v.
Sykes, 11 P. R. 337; McMahon v. Spencer, 13 A. R.
430; see Con. Rule 864; H. & L. notes, pp. 1120-1122
(1913 Rule 566). It was held that an execution,
fi. fa. lands, in the Sheriff’s hands was a lien, and
the money mentioned therein ‘‘ money charged on
land ’’ and although duly renewed, where a writ of
fi. fa. had been more than 10 years in the Sheriff’s
hands, and no payment or acknowledgment made
meanwhile, the lien was gone and the proceedings on
the writ would be restrained: Neil v. Almond, 29
0. R. 63; In re Woodall, 8 O. R. 288; Caspar v.
Keachie, 41 U. C. R. 599, but by amendment of 1905
(now sub-section 2), the lien is not now barred when
writ duly renewed: see H. & L. notes, pp.
1125-26; 1913, Rule 571. After the Statute of Limi-
tations has run against the mortgagor of lands,
service of notice of sale by the mortgagee on the
mortgagor does not give the mortgagor a right to
redeem, the mortgagee’s statutory title being in no
way affected : Shaw v. Coulter, 11 O. L. R. 630. The
effect of the usual statutory provision in a mortgage
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that in default of the payment of the interest the
principal shall become payable, is to make the prin-
cipal at once due so that the cause of action then
accrues: McFadden v. Brandon, 6 O. L. R. 247.
Where a subsequent mortgagee took a conveyance
of the mortgaged property from an assignee in in-
solveney without covenanting and subsequently con-
veyed to a third party, and yet continued to pay
interest to the first mortgagee till within 10 years
of bringing of foreclosure, it was held that under
the Insolvent Act of ’65, sec. 19, the subsequent
mortgagee had become liable primarily to pay off
the prior incumbrances and, therefore, his payments
kept alive the prior mortgagee’s rights: Trust &
Loan v. Stephenson, 21 O. R. 571, 20 A. R. 66, Where
money was got in by one of two residuary legatees
and executors and not accounted to the other as
agreed: Re Kirkpatrick, 3 O. R. 361. A mortgagee
who has suffered the statute to run before he asserts
his rights, cannot by afterwards getting possession
of the property revive his title to it. Court v. Walsh,
1 0. R. 167. An assignment by an insolvent mort-
gagor does not stop the running of the statute so as
to keep alive the claim of a mortgagee against the
land: Court v. Walsh, 1 O. R. 167, 3 A. R. 294. A-
suit of foreclosure is an action to recover land and,
after 10 years, the mortgagee is at best only entitled
to a judgment on a covenant (made before 1st July,
1894) : Fletcher v. Rodden, 1 O. R. 155. Effect of
express trust: see Cameron v. Campbell, 7 A. R.
361; see, generally, cases in Dig. Ont. Case Law,
col. 3991, et seq. ‘‘ mortgagor and mortgagee ’’: see
also Bicknell & Seager D. C. Act, p. 230. The time
at which a bar to an action for foreclosure arises
is not when the personal remedy ceases, but when
the remedy against the property subject to the
charge is taken away, e.g., personal property is not
subjeet to any similar statute to this, and the chattel
mortgagee’s right to the property not destroyed:
London and Midland Bank v. Mitchell, 1899, 2 Ch.
161. An action by a mortgagee against a mortgagor
on the covenant to repay in a mortgage of a rever-
sionary estate in realty is within the Aect, although
the estate is still reversionary at the date of the
action: Kirkland v. Peatfield, 1903, 1 K. B. 756.
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Money charged on land as a lien under an instru-
ment without mention of interest: held to carry in-
terest from the time the money becomes payable,
and will not be statute barred where the hand to
receive and the hand to pay interest are the same:
Re Drax, Saville v. Drax, 1903, 1 Ch. 781. Debts
charged on realty: Re Balls, Trewby v. Balls, 1909,
1 Ch. 791. Money secured on land by express trust:
Williams v. Williams, 1900, 1 Ch. 152. A testator
left everything to his wife and children, and ap-
pointed his wife sole executrix. The plaintiff was
the only child and was told about the will and re-
ceived part of her share. After her mother’s death
more than 10 years elapsed before action was taken.
Held, that what the plaintiff claimed was a legacy,
and that her mother was not express trustee for
her, and she was therefore barred : Re Mackay, Mac-
kay v. Gould, 1906, 1 Ch. 25, 75 L. J. Ch. 47. Limi-
tation where there is a mixed fund of real and per-
sonal property for payment of debts: Re Balls,
Trewby v. Balls, 1909, 1 Ch. 791. Second life estate:
Currie v. Currie, 15 0. W. R. 389, 20 O. L. R. 375, 1
0. W. N. 473. Where a mortgagee’s right of action
in respect of a sum of money charged on the pro-
ceeds of sale of land is barred under the statute, the
mortgage is not dead: and if money representing
the property charged is paid into Court, the mort-
gagor can only obtain payment of it out of Court by
doing equity and satisfying the mortgage: Re Hazel-
dine’s Trusts, 1907, 1 Ch. 686. Covenant to pay
money in settlement money also charged on land:
devise in fee to tenant for life being also executor
of covenantor: not sufficient to prevent statute run-
ning as to personal estate: Re England, 1895, 2 Ch.
820. Claim of residuary legatees to require con-
tribution from specific devisees towards payment of
cha;ge barred : see Re Allen, Bassett v. Allen, 1898,
2 Ch. 499.

The principle underlying all the statutes of
limitation is that a payment to prevent the bar-
ring by statute must be an acknowledgment by the
person making the payment of his liability, and an
admission of the title of the person to whom pay-
ment is made: Harlock v. Ashberry, 51 L. J. Ch.
394, 19 Ch. D. 539. A part payment to take a case




240

CHAPTER 75.

out of the statute must be such a payment as implies
an acknowledgment of liability and a promise to pay
the residue: a payment in bankruptey proceedings
is insufficient: Taylor v. Hollard, 1902, 1 K. B. 676.
Payment of interest by the assignee for life after
equity of redemption: Dibb v. Walker, 1893, 2 Ch.
429. Payment of interest by continuing trustees:
liability of retired trustee: Barnes v. Glentom, 1899,
1 Q. B. 885. Acknowledgment by one of two execu-
tors not sufficient to permit mortgagee in foreclosure
to recover more than six years’ arrears: Astbury v.
Astbury, 1893, 2 Ch. 111. ‘‘ Person by whom the
same is ptyable or his agent *’ includes any person
who, as between himself and the mortgagor, is bound
to pay the interest: Bradshaw v. Widdrington, 1902,
2 (?I;l 430; see also Re Viscount Cobden, 1900, 1 Ch.
774. Money ‘‘ charged upon '’ land: see Skene v.
Cook, 1902, 1 K. B. 682. Breach of trust by trustee
who har ceased to be executor: see Re Timmis,
Nixon v. Smith, 1902, 1 'Ch. 176. *‘ In the mean-
time "’: Re Vlsconnt Chfden, 1900, 1 Ch. 774. The
existence of a prior mortgage at the date of the
creation of a mortgage, does not make the mortga-
gor’s interest a future estate or interest for the pur-
pose of determining the time when the statute com-
mences to run against the puisne mortgagee: John-
son v. Brock, 1907, 2 Ch. 533. Where real estate
has been specifically devised subject to a mortgage
containing the usual covenants for payment of prin-
cipal and interest, continned payment of interest by
the devisee prevents the statute from taking effect
in favour of another specifically devised real estate
not subjeet to the mortgage. Consequently, if the
mortgaged property proves insufficient, the mort
gagee will in respect of his debt, notwithstanding
the lapse of time, be entitled to an order for the
administration of the whole of the testator’s real
estate: Re Lacey, Howard v. Lightfoot, 1907, 1 Ch.
330. See as to this section: Archibald v. Lawlor, 38
C.L. T. 214.

. These restrictions not applicable to the case of in-

terest coupons in railway bonds: see Toronto Gen-
eral Trusts v. Central Ont. Ry. Co., 6 O. L. R. 534
Trusts: See infra, secs. 47, 48,
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26. In an action by a devisee to establish a destroyed
will a decree was made declaring the devisee entitled
to the fee simple subject to the dower of the testa-
tor’s widow. The decree was held not to prevent
the running of the statute so as to bar the remedy
of the widow: Cope v. Cope, 26 O. R. 441. Absence
from the province does not prevent the statute from
running : Re Foster and Knapton, 13 0. W. R. 176,
507. An action for assignment of dower is not
within the Real Property Limitations Act: Williams
v. Thomas, 1909, 1 Ch. 713; Armour on Titles, pp.
197, 206 ; Real Property, p. 131.

27. This section expresses the view of Proudfoot, V.C.,
in Laidlaw v. Jackes, 27 Gr. 101, dissenting from
Spragge, C. and Blake, V.C.: see also Fraser v.
(Green, 27 Gr. 63. Computation of time within

* which action can be brought: Re Foster and Knap-
ton, 13 O. W. R. 176, 507. Action for assignment of
dower; part possession: Williams v. Thomas, 1909,
1 Ch. 713.

32. The husband of one of several tenants in common
bought land at a Sheriff’s sale which was known to
the other tenants who took no steps to set the sale
aside until after the lapse of the statutory period.
Held, that whether the sale under execution was
operative or not, possession had ripened into title:
Kennedy v. Bateman, 27 Gr. 380. (. made a convey-
ance in fee of certain lands, and the holder of an
unsatisfied judgment brought action to set it aside
as voluntary. The statute was pleaded as a defence,
but it was held that the plaintiff was entitled to sue-
ceed as a fraudulent deed remains fraudulent to the
end of time, though it may not be effectively im-
peachable because purchasers for value without
notice have intervened or because the creditor’s
debts themselves have become barred : Boyer v. Gaf-
field, 11 O. R. 571: ** Concealed fraud *’ as used in
this section considered: Re MeCallum, 1901, 1 Ch.
143; see also Bulli Coal Mining Co. v. Osborne, 1889,
A. (. 351; Re Astley and Lyldesley Coal Co., 68 L. J.
Q. B. 252; Ecclesiastical Commissioners v. North
Fastern Ry., 4 Ch. D. 845; Willis v. Howe, 1893, 2
Ch. 545; Blennerhassett v. Day, 2 Ball & B. 118.

8.A~10
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Concealed fraud: see Dig. Eng. Case Law IX., col.
306, et seq.; also col. 121, et seq., Dig. Ont. Case
Law, col. 3985, et seq. As to pleading: see Law-
rance v. Norreys, 15 App. Cas. 210. There is no time
protected fraud in equity: Pickering v. Stamford,
2 Ves. J. 280.

34. After a right of way had been enjoyed for more than
the periog necessary to obtain title thereto by pres-
cription, the tenant of the dominant tenement with-
out the knowledge of the owner, gave to the tenant
of the servient tenement two pairs of shoes as con-
sideration for the exercise of the right. It was held
that even if an act of this kind could in any event
effect the right that had been acquired, the owner of
the dominant tenement was not bound by what the
tenant did without his authority : Ker v. Little, 25 A.
R. 387. Abandonment of an easement may be shown
not only from acts done by the owner of the dom-
inant tenement indicating an intention to abandon,
but also from acquiescence in acts done by the owner
of the servient tenement: Bell v. Goldring, 23 A. R,
485. Interruption after acquirement of preseriptive
right: Avery v. Fortune, 8 0. W. R. 953. Right of
way to rooms in a house which are acquired by
possession for statutory period: Iredale v. London,
8 0. W. R. 963, 14 O. L. R. 17, 15 O. L. R. 286, 40
S. C. R. 313. No legal possession is acquired by a
man walking across the land of a friend or using
a private way, thinking it is a public one. There
must not only be a corporal detention or that quasi
detention which, according to the nature of the right,
is equivalent to it, but there must also be the inten-
tion to act as owner: Adams v. Fairweather, 13 0.
L. R. 490, 8 O. W. R. 886; Gale on Easements, 7th
ed., p. 164; Earl de la Warr v. Miles, 17 Ch. D. 535.
Unity of possession of the dominant and servient
tenements for a period will interrupt the running
of the statute: Re Cockburn, 27 A. R. 450. Even
though the occupation of the servient tenement be
wrongful and without the privity of the true owner:
Innes v. Ferguson, 21 A. R. 323, 24 8. C. R. 903.
Unity of possession by means of lease: Stothart v.
Hilliard, 19 O. R, 542. Where a railway severs a
farm, and no crossing is provided by the company,
a right of way across the line may be acquired by
the owner of the farm by preseription. A right of
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way may be acquired although the dominant tene-
ment is not contiguous to the servient tenement:
Guthrie v. C. P. R, 27 A. R. 64. The owner of a
servient tenement who takes water by an artificial
stream from the dominant tenement created by the
owner of the latter for his own convenience to dis-
charge surplus water, acquires no right to insist on
the continuance of the flow. Length of time does
not alter the character of the easement nor change
the dominant into the servient tenement: Oliver v.
Leckie, 26 O. R. 28; see as to rights of way: Mykel
v. Doyle, 45 U. C. R. 65; McKay v. Bruce, 20 O. R.
79, note to sec. 2 (¢); see also Knock v. Knock, 27
S. C. R. 664; Maughan v. Casei, 5 O. R. 518; Duncan
v. Rogers, 15 O. R. 699, 16 A. R. 3. Easement for
water pipes for conveying water: Canada Southern
v. Town of Niagara Falls, 22 O. R. 41. Party walls:
see James v. Clements, 11 O. R. 115. Water rights:
Ellis v. Clemens, 21 O. R. 227, 22 O. R. 216. Lateral
support: Backus v. Smith, 5 A. R. 341. Injury to
easement: 14 O. R. 594, No prescriptive right to
nuisance can be acquired: Regina v. Brewster, 8 C.
P. 208. It is a plain common law right to have the
use of air in its natural unpolluted state, and an
acquiescence in its being polluted for any period
less than 20 years will not bar the right. To bar
the right within a shorter period there must be
such encouragement or other act on the part of the
complainant as to make it a fraud in him to object:
Radenhurst v. Coate, 6 Gr. 139, Right to air as an
easement: Cable v. Bryant, 1908, 1 Ch. 259. Pres-
criptive right to pollute stream against public pol-
iey: R. 8. C., 1906, ch. 115, sec. 19; Hunter v. Rich-
ards, 26 O. L. R. 458, 4 O. W, N. 854, 28 O. L. R.
267. Where there has been long enjoyment of a
way in connection with which payment has been
made, the presumption is that the payment is rent
and the onus of establishing that the enjoyment
confers an easement, lies upon the person who claims
it as of right: Gardner v. Hodgson’s Kingston Brew-
ery, 1903, A. C. 229. Where two adjoining tene-
ments are held under one common lease, and one
tenant has enjoyed uninterrupted access of light for
the period of prescription, he thereby acquires in
respect of the dominant tenement, an absolute right
of light over the servient tenement, not only as
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against the tenant, but as against the common land-
lord: see Fear v. Morgan, 1906, 2 Ch. 406, and cases
there considered, but since 1880 see sec. 37 infra.

The right to support of lands is independent
of prescription: Boyd v. Toronto, 23 O. L. R.
421. The right to lateral support of land is a
natural right: Dalton v. Angus, 6 App. Cas. 740,
and also the right to vertical support: Davis v. Tre-
harne, 6 App. Cas. 460; Butterknowle Colliery
v. Bishop Auckland, etc., Co., 1906, A. C. 305; How-
ley Park, ete., Co. v. L. & N. W. Ry,, 1913, A. C.
11. There is no natural right to support of land
weighted with buildings: Dalton v.  Angus, 6 App.
Cas. 740, either from subjacent land or adjoining
buildings: Peyton v. London Corporation, 1829, 9
B. & C. 725; Southwark, ete.,, Co. v. Wandsworth,
1898, 2 Ch. 603. But a right in the form of an ease-
ment may be acquired to the continuance of the sup-
port afforded to houses by the adjoining land: Dal-
ton v. Angus (supra), or by adjoining house: Le-
maitre v. Davis, 19 Ch. D. 281; Waddington v.
Naylor, 60 L. T. Rep. 480, and these rights may be
acquired like other easements. Rights in nature of
easements arising from sale of lots on plan showing
open places called ‘‘private entrance’ and
“ park *’: Thde v. Starr, 19 O. L. R. 471, 21 0.
L. R. 407. See as to preseription of easements:
MecGhie v. R., 7 Exch. C. R. 309. Common practice
of early settlers of permitting their neighbours to
cross their lands will not establish rights of way:
Dunecan v. Rogers, 15 O. R. 699; Cameron’s Sup. Ct.
Cases, at p. 362; Avery v. Fortune, 11 0. W. R. 784,
See the provisions of the Land Titles Act as to ad-
verse possession in derogation of the title of a regis-
tered owner under that Act: R. 8. O., 1914, ch. 126,

. What is required to establish preseriptive right:
Hunter v. Richards, 18 O. W. R. 813, 2 O. W. N. 855,
22 0. W. R. 408, 3 0. W. N. 1432, 26 O. L. R. 458, 4
0. W. N. 854. See as to actions to recover ease-
ments: Mykel v. Doyle, 45 U. C. R. 65; McKay v.
Bruce, 20 O. R. 709; Bell v. Goulding, 23 A. R. 485;
and see notes to see. 2 (¢) ante. Easement by con-
tinnous user as of right: Leslie v. Pere Marquette,
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24 0. L. R. 206. Effect of tax sale on easement:
Essery v. Bell, 13 O. W. R. 395. Interruption ac-
quiesced in for a year before action brought is fatal
to action to establish easement in prior use for over
20 years: McCullough v. McCullough, 17 O. W. R.
639, 2 O. W. N. 331. Extinguishment of easement
by cessation of enjoyment: time: intention to re-
nounce right: Currah v. Ray, 13 0. W. R. 652. ‘‘ Con-
sent or agreement ’’: see Kaston v. Isted, 1903, 1
Ch. 405. 1t is difficult to acquire a right of way by
prescription over railway lands. The right being
assumed to rest in the presumption of a grant, if an
actual grant would have been illegal and void, an
implied grant could not be valid. The rights of a
railway to grant lands is practically restricted to
cases where such grant is for the benefit of the rail-
way company, or is of lands not required for its
purposes: see R. 8. 0. 1914, ch. 185, secs. 54 (¢), 95;
G. T. R. v. Valliear, 7 O. L.. R. 364; MecMahon v. G.
T. R, 12 0. W. R. 324. A stranger may acquire
title by possession to land vertically over a
railway tunnel, even though not superfluous land,
subject to the right of the railway to use the tunnel:
Midland Ry. v. Wright, 1901, 1 Ch. 738. Twenty
years user of undergrade ecrossing: prescription:
Leslie v. Pere Marquette, 24 O. L. R. 206, 256 O. L.
R. 326. Acquisition of right of farm erossing:
(uthrie v. C. P. R., 27 A. R. 64; and see notes to sec.
5‘“ Railways.”’ Aequirement of easement to pen back
water: Cardwell v. Breckenbridge, 4 0. W. N. 1295,
24 0. W. R. 569. Acquisition of easement: water pri-
vilege: Davey v. Foley Reiger, 19 O, W. R. 195, 2 O.
W. N. 1028, 19 0. W. R. 531, 2 0. W. N, 1284, 21 O.
W. R. 408, 3 O. W. N. 856. Essentials of prescrip-
tion to acquire use of lane: Plummer v. Davies, 20
0. W. R. 806, 3 0. W. N. 466. What is necessary to
acquire a private right of way by preseription: Me-
Lachlin v. Schievert, 2 O. W. N. 649, 18 O. W. R.
457. What amounts to proof of right of way: see
Albertson v. Harpell, 11 0. W. R. 56. Prescriptive
acquisition of right of way: Sinclair v. Peters, 3 O.
W.N. 1045, 4 0. W. N. 338, 23 0. W. R. 441. Proof
required to establish right of way by prescription:
Salter v. Everson, 4 0. W. N, 1457, 24 O. W. R. 757.
A right of way in common with the owner of the
servient tenement may be acquired. What amounts
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to a substantial change in the ‘‘ way ’’: see Cardno
v. Cooper, 12 O. W. R. 75. Unity of possession of
dominant and servient tenement by a yearly tenant
for 23 out of 40 years preceding the action in which
a private right of way is sought to be established is
fatal to such action: Damper v. Bassett, 1901, 2 Ch.
350. Where adjoining tenements are held under one
landlord one tenant might acquire by preseription an
easement of light (before 1880) as against the other
lessee and the landlord: Morgan v. Fear, 1907, A. C.
425. An easement created by severance of a tene-
ment is not within the Registry Aect, and is not
affected by subsequent dealing with the land: Israel
v. Leith, 20 O. R. 361 (see R. 8. 0., 1914, ch. 124, sec.
2 (e), note). Easement : right of way : unity of owner-
ship: subsequent severance: revival of easement:
reservation: McClellan v. Powassan Lumber Co., 15
0.L.R. 67,17 0. L. R. 32, 42 8. C. R. 249. Unity of
possession: right of way: Thompson v. Maxwell, 3
0. W. N. 995. Where two tenements are held under
one landlord, one tenant cannot acquire an ease-
ment as of right over land in the possession of the
other. The easements under the section can only
be acquired by prescription in respect of the fee:
Bright v. Walker, 3 L. J. Ex. 250; Kilgour v. Gaddes,
1904, 1 K. B. 457. Where title by possession is
acquired to an upper room in a building, as to aqui-
sition of right of support and access to stairway to
room : see Iredale v. London, 14 O. L. R. 17,15 0. L.
R. 286, 40 8. C. R. 313.

. In a case in which the right of way in question
was a mere track on the snow and not used at
other times of the year, notwithstanding this
customary use, the cessation of user for one year
immediately preceding the commencement was a
bar to the action: Knock v. Knock, 27 S. C. R. 664
A right to the use of the water of a spring will not
necessarily give a right to have the water run
through pipes and an arrangement whereby pipes
were maintained was held to be not as of right, but
under a license from the owner of the spring, and
an intérruption to the prescription: McKay v. Bruce,
20 0. R. 709. Where a person has enjoyed an ease-
ment by having windows overlooking the lands of
an adjoining proprietor for any period even one
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day over nineteen years (before 5th March, 1880),
he cannot be deprived thereof unless he subsequently
submits to an interruption of such easement for a
period of 12 months: %light v. Thomas, 11 A. & E.
688, 8 Cl. & F. 231; Burnham v. Garvey, 27 Gr. 80.
Computation of the period during which access and
use of light was enjoyed: Hyman v. Van den Bligh,
1907, 2 Ch. 516; 1908, 1 Ch. 167. Interruption: Davy
v. Foley, 2 O. W. N. 1028; McCulloch v. MeCulloch,
20. W. N. 331

87. It is improper to couple *‘‘light’’ and *‘air”
together in every cases A right -to maintain
openings for air, i.e, ventilation may be estab-
lished: Davids v. Newell, 8 O. W. R. 297. To
constitute an actionable obstruction to ancient lights
it is not enough that the light is less than before.
There must be a substantial privation of light enough
to render the occupation of the house uncomfort-
able according to the ordinary notions of mankind,
or to prevent business being carried on beneficially
as before: Colls v. Home and Colonial Stores, 1904,
A. C. 179; Jolly v. Kine, 1905, 1 Ch. 480; 1907, A.
(. 1. The rules settled by the Court in case of
interference with ancient lights have no application
to a case where the plaintiff’s rights are dependent
on a prior conveyance from the common owner of
his lot and the adjoining one, the plaintiff being en-
titled to receive such access of light through his
windows as they had at the time of severance of his
lot from the adjoining one. Simpson v. Eaton, 15 O.
L. R. 161. A bona fide sale by a mortgagee under
power of sale of a portion of the mortgaged prop-
erty, carries with it all legal incidents, and with
others, a right to light over the unsold portion:
Born v. Turner, 1900, 2 Ch. 211. Light: derogation
from grant: see Carter v. Grassett, 14 A. R. 685;
Israel v. Leith, 20 O. R. 361; Ruetsch v. Spry, 9
0. W. R. 696. What amounts to an obstruction:
Brummel v. Wharin, 12 Gr. 283. Time of preserip-
tion: see Burnham v. Garvey, 27 Gr. 80, note to seec.
36. Effect of raising house so as to alter position of
windows: Hall v. Evans, 42 U. C. R. 190. An easement
of light attached to the dominant tenement let on
lease is not extinguished by the acquisition of the do-
minant tenement by the owner of the servient tene-
ment: Richardson v. Graham, 1908, 1 K. B. 39, A
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green-house is a *‘ building,”” and where ancient
lights have been acquired therein, the right can be en
foreed: Clifford v. Holt, 1899, 1 Ch. 698. Ancient
lights: alteration of buildings: Colls v. Home and
Colonial Stores, 1904, A. C. 179; Andrews v. Waite,
1907, 2 Ch. 500; Ankerson v. Connelly, 1907, 1 Ch.
678; Scott v. Pape, 31 Ch. D. 554; Hyman v. Vanden
Bergh, 1907, 2 Ch. 516, 1908, 1 Ch. 167. Damages
for obstruction of ancient lights: Griffith v. Clay,
1912, 2 Ch. 291.

40. An annuity charged on land is ‘‘ rent’’ (see sec.
2 (d) ) in respect of which, apart from the question
of disability, the right of action would have been
barred in 10 years from the last payment. Sec-
tions 40 and 41, extended the time for 5 years from
the removal of the disability, or for 20 years, and
the action being thereby brought in time, 6 years
arrears could be recovered: Trusts and Guarantee
v. Trusts Corporation, 2 O. L. R. 97. The fact
that heirs are resident out of Ontario, entitles them
to no longer time to bring their action than
if they were residents: 25 Viet. ch. 20; Hartley
v. Mayeock, 28 O. R. 508. Redemption Action:
infant heirs: see Faulds v. Harper, 2 O. R. 405, 9
A. R. 537, 11 8. C. R. 639. See also as to appiica-
bility of these section to actions of redemption:
Patterson v, Dart, 10 O. W. R. 79, 11 O. W. R. 241,
note to sec. 5 ‘‘ mortgagor and mortgagee,’’ and
note to sec, 20, and see also 24 O. L. R. 609. Married
woman: disability: husband suing in right of
wife: see Hounsell v. Dunning, 1902, 1 Ch. 512.

41. Where patentee was dispossessed, her heirs were
barred in 20 years, notwithstanding outstanding
tenancy by the curtesy: see Hicks v. Williams, 15
0. R. 228. Where a person enters upon the lands
of infants, not being father or guardian, or in
fiduciary relation to owner, and remains in possés-
sion for the statutable period, the rights of the in-
fants will be barred: Re Taylor, 8 P. R. 207, 28
Gr. 640. Where the statute begins to run, it will
continue, notwithstanding the death of the owner
and the succession to the lands of an infant heir:
Wigle v. Stewart, 28 U. C. R. 427: see Dig. Ont.
Case Law, col. 3987. See Hounsell v. Dunning,
1902, 1 Ch. 512, note to sec. 40, supra.
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44. Effect of section considered in case of lease for 999

vears: Palmer v. Jones, 1 O. L. R. 382,

PART IIL

Trusts AND TRUSTEES.

47.—(1) What amounts to a trust: see Re Rowe Jacobs

v. Hind, 58 L. J. Ch. 703; James v. Holmes, 4 DeG.
F. & J. 470; Soar v. Ashwell, 1893, 2 Q. B. 390;
Cunningham v. Foot, 3 App. Cas. 984; Price v.
Phillips, 13 R. 191; Re Watson, 7 Jur. 1001; Pooley
v. Budd, 14 Beav. 34; and see Dig. Eng. Case Law
XI1V. 328,

47.—(2) Action for payment away in breach of trust

by a trustee of moneys which he should have
held to secure an equity is barred in 6
vears: How v. Earl of Winterton, 1896, 2 Ch.
626. Form of order in action for accounts, where
trustees are protected from rendering accounts
for more than six years: see Re Davies: Ellis
v. Roberts, 1898, 2 Ch. 142. Where a principal
has remitted moneys to an agent for the pur-
pose of being invested in the purchase of land, an
express trust is created, and the Statute of Limita-
tions will be no bar to an action brought for an ac-
count of the balance of the money not applied for
the particular purpose: North American Land and
Timber Co. v. Watkins, 1904, 2 Ch. 233. Aection
of tenant for life against trustees in respect of
innocent breach of trust through defalcation of trus-
tees’ solicitor: Re Fountaine, Fountaine v. Amherst,
1909, 2 Ch. 382. Payment of interest by trustees to
a tenant for life within six years is not an acknow-
ledgment amounting to a promise to pay previous
interest or uninvested balances: Re Fountaine,
Fountaine v. Amherst, 1909, 2 Ch. 382. Where hus-
band seized some separate property of his wife and
retained it, his executors could not plead the Statute
of Limitations: Wassell v. Leggatt, 1896, 1 Ch. 554.
A trifling balance in the hands of the trustee will
not prevent the statutory limitation from com-
mencing to run: Stephens v. Beaty, 27 0. R. 75.
Judgment for administration by some residuary as
a starting point to bar other residuary legatees:
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see Boys’ Home v. Lewis, 27 A. R. 242, Where an
executor paid away the residue of an estate to the
detriment of an outstanding guarantee, a claim
founded on a devastavit was held barred, when
brought more than six years after the handing over
of the assets to the residuary legatee: Lacons v,
Warmoll, 1907, 2 K. B. 350. Right of trustees to
plead the Statute of Limitations, where estate dis-
tributed more than 6 years before action, without
provision being made to meet future liabilities under
a lease, except an indemnity from beneficiaries. The
action being for ‘‘ administration,”” and mnot to
recover money, statute held not to apply: Re Blow:
Bartholemews Hospital v. Cambden, 1913, 1 Ch. 358,
but see Lacons v. Warmoll, 1907, 2 K. B. 350. Ex-
ecutors relying on the statement of the testator’s
solicitor, that funds were retained to pay an annuity,
distributed the estate. Subsequently it was found
that before the testator’s death, the solicitor had
misappropriated the money given him to invest, it
was held that the executors could avail themselves
of the Limitation Act, and that no right of action
was kept alive against them by payments made by
the solicitor, ostensibly of interest received from
the fund: Clark v. Bellamy, 30 O. R. 532, 27 A. R.
435. Where a sale is effected under a mortgage
made pursuant to the Short Forms Act, and a sur-
plus remains in the hands of the mortgagee, the
mortgagee becomes an express trustee, and the
mortgagor is entitled to an account notwithstand-
ing the expiration of six years from the time of
sale: Briggs v. The Freehold Loan, 26 A. R. 232, 31
S. C. R. 136. Action to recover personal estate
from representative under Imp. Act, 23-4 Vict. ch.
38, sec. 13 (R. 8. 0. 1897, ch. 72, sec. 9) : see In re
Pardoe MeLaughlin v. Penny, 1906, 1 Ch. 265, 2 Ch.
340. Position where person to be sued is co-ex-
ecutor, and, running of statute in that case: In re
Pardoe (supra). Persons having a reversionary in-
terest in a trust fund may bring an action to com-
pel the trustee to make good, money lost by his
negligence, and the limitation of this section does
not run against them from the time of the loss, but
only from the time their reversxonary interest be-
comes an interest in possession: Stewart v. Snyder,
30 0. R. 10, 27 A. R. 423; see Bicknell & Seager D. C.
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Act p. 242. Where executors were appointed to
carry out alternative provisions of a will, which
really never took effect, the persons named as ex-
ecutors having obtained probate became itrustees
for the persons entitled in intestacy and payments
made under the alternative provisions became
breaches of trust. This section was held a bar as to
any breaches occurring more than six years before
action brought, and moreover the trustees were en-
titled, in view of the doubtful construction of the will
to protection from all liability under R. S. O.
1914, ch. 121, sec. 37; Henning v. MacLean, 2
0. L. R. 169, 4 0. L. R. 666. One executor hav-
ing been guilty of misappropriation, action against
estate of co-executor by a new trustee appointed
was held barred after six years: Gardner v. Perry,
6 0. L. R. 269. Account: Re Page, Jones v.
Morgan, 1893, 1 Ch. 304; Re Bowden, 45 Ch.
D. 444; How v. Winterton, 1896, 2 Ch. 626. Con-
version: Re Gurney, 1893, 1 Ch. 590. Directors of a
company : Re Lands Allotment Co., 1894, 1 Ch. 616.
Payment of claims barred by the Statute of Limita-
tions: elaim of executor: Emes v. Emes, 11 Gr. 325;
Crooks v. Crooks, 4 Gr. 615. Claim of executor
when disputed by ereditor: Re Ross, 29 Gr. 385.
Administration order giving statute new day: Re
Cannon, Oates v. Cannon, 13 O. R. 70. Claim of
wife: Re Starr, 2 0. L. R. 762. Cestui que trust:
Stewart v. Snider, 30 O. R. 110. Right of executors
to pay statute-barred debts: Norton v. Frecker,
1 Atk. 524. Construction of section: Date from
which statute runs: see Nicholls, Hall v. Wild-
man, 4 0. W. N. 930, 1511, 24 O. W. R. 216, 29 O.
L. R. 206; Re Somerset, Somerset v. Poulet, 1894,
1 Ch. 321; Thorne v. Heard, 1895, A. C. 495; Re
Bowden, Andrew v. Cooper, 45 Ch. D. 444; Moore v.
Knight, 1891, 1 Ch. 547 ; Re Swain, Swain v. Bringer-
nan, 1891, 3 Ch. 233; Re Timmins, Nixon v. Smith,
1902, 1 Ch. 176. See H. & L. notes pp. 62-3; see sec. 50
infra and notes.

. Where money was advanced by a wife to her hus-
band to purchase land, it was held that if it was an
express trust, it was at an end when the land was
conveyed to him; if it was a loan her claim was
barred by the statute, for the statute is applied in
such a claim by a wife against her husband, just as
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if she were not his wife, and as her husband’s ex-
ecutrix, she had lost her power of retainer, if any,
by not registering a caution, as required by the
Devolution of Estates Act: Re Starr, 2 O. L. R. 762.
Statute no bar in action by administrator of es-
cheated estate against deceased’s trustee: Sin pson
v. Corbett, 5 O. R. 377, 10 A R. 32. Money handed
to another for investment: relation of trustee and
cestui que trust: statute no bar: Coyne v. Broddy,
15 A. R. 159. Conduct of executors whereby they
became express trustees, and money in their hands,
which one had applied to his own uses was recover
able with interest: Cameron v. Campbell, 7 A. R.
361; see also Wall v. Stanwick, 34 Ch. D. 763; In
re Hobbs, 36 Ch. D. 553; Lyell v. Kennedy, 14 App.
Cas. 437. In Clarke v. Macdonell, 20 O. R. 564, it
was held that while the father could not obtain a
possessory title against his infant children, he could
do so after they came of age, when his possession as
guardian changed to that of a stranger, but this
case and Hickey v. Stover, 11 O. R. 106, were not
followed in Kent v. Kent, 20 O. R. 445, 19 A. R.
352. But a person entering on lands of infanis, not
being their father or guardian, or standing in
fidueiary relation, can obtain a possessory title: In
re Taylor, 28 Gr. 640: see Dig. Ont. Case Law,
col. 3947, et seq. A constructive trustee is in
a different position from an express trustee, and
can acquire title: Ferguson v. Ferguson, 28 Gr
380; see also Hickey v. Stover, 11 0. R. 106
Possession adverse to trustees of marriage set
tlement: Murchison v. Murchison, 17 O. R. 254;
see Dig. Ont. Case Law, col. 3988, et seq. Where
one of two executors and residuary legatees got
in portions of the residuary estate, in an action
for account, the six years bar was held to apply: Re
Patrick, 10 P. R. 4; see also Cook v. Grant, 32 C. P.
511. Provisions of the statute as regards equitable
estates considered. The owner of an equitable
estate is still bound to proceed against a trespasser
in the name of his trustee: Per Burton, J.A.: Adam-
son v. Adamson, 7 A. R. 592, 12 8. C. R. 563. A
man married in 1854, conveyed in 1870 certain lands
to his wife, and they continued to occupy them. She
died in 1872, leaving the lands to two of her infant
children by this husband. The hushand remained in
possession until 1890. Held that the presumption
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was that the husband was in possession of the lands
on behalf of his wife and after her death he re-
mained on behalf of the children as their natural
guardian. This being so the statute never began to
run: Kent v. Kent, 20 O. R. 445, 19 A. R. 352. As
to legacies being barred by the Statute of Limita-
tions, an executor is not, as such, an express trustee:
Re Mulholland and Morris, 1 O. W. N, 214. As be-
tween executors of an estate and creditors or lega-
tees, no express trust, speaking generally, exists:
MecKinley v. Graham, 3 O. W. N. 256, 20 O. W. R.
441. In an action by an incorporated company
against its managing director for the return of
moneys retained by him on various pretexts, the
Statute of Limitations is not a defence on account
of the fiduciary relationship of the parties: Sas-
katchewan Land Co. v. Moore, 5 O. W. N, 183, 25
0. W. R. 125. The mere fact of the existence of a
fiduciary relation does not prevent the defence of
the statute: Henry v. Hammond, 1913, 2 K. B. 515.
Money charged on land by express trust: Williams
v. Williams, 1900, 1 Ch. 152. Mortgagee who has
sold under power of sale and has balance in hand is
express trustee: Briggs v. Freehold Loan, 26 A. R.
232, 31 8. C. R. 136 (see sec. 47 (2) note). If a
person commences to receive rent as agent for an-
other and afterwards continues to receive such rents
without paying them over he must be presumed to
receive them as agent, and as to the accumulated
profits to have made himself a trustee: Lyell v. Ken-
nedy, 14 App. Cas. 437; Smith v. Bennett, 30 L. T.
100. Protection of purchaser: Re Snell v. Dyment,
4 0. W. N. 759, 24 O. W. R. 64. Executor’s right
of retainer of statute barred debt: Crooks v. Crooks,
4 Gr. 615; Emes v. Emes, 11 Gr. 325. Waiver by
executor of right of retainer of statute-barred debt:
Trevor v. Hutchins, 1896, 1 Ch. 844. Right of ex-
ecutor to pay statute-barred debt: Norton v.
Frecker, 1 Atk. 524. Effect of Devolution of
Estates Aet and non-registration of caution on
right of retainer: Re Starr, 2 O. L. R. 762; see H.
& L. notes, pp. 62, 63; and see notes to sec. 49 (1g)
post.
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271, Holmested and Langton note, p. 480: (1913 Rule
143). Appearance not the proper place to set up
the statute: see Con. Rule 176, Holmested and Lang
ton, p. 320 (1913 Rule 148). Execution on judg
ment after six years: see Con. Rule 864, Holmested
and Langton note, p. 1121; (1913 Rule 566) as to
period of limitation of judgment. A defendant
pleading the Statute of Limitations must set out in
his statement of defence or give particulars shewing
the section or sections on which he relies: Dodge v.
Smith, 1 0. L. R. 47; see also Bicknell and Kapelle,
Prac. Stat., p. 297. Where writ issued just in time
to save the bar of the statute and by defect issued
in name of former Sovereign: Bank of Hamilton v.
Baldwin, 28 O. L. R. 175. Where the last day ex-
pires on Sunday, the plaintiff cannot begin his actior
on the following Monday. The Rules of Court have
no bearing on the running of the Statute of Limita
tions: Gelmini v. Moriggia, 1913, 2 K. B. 549; but
see Interpretation Act, R. S, O. 1914, ch. 1, see. 28(h).
The statute applies only as between debtor and
creditor. Where a third party creates a trust, those
within the trust take, despite the statute: Re Kerr,
2 0. W. N 1342, 19 O. W. R. 642. Administration:
Statute a bar in absence of fraud: see Hughes v.

Hughes, 6 A. R. 373.

49— (1b) What is sufficient to change simple contract
debt into specialty: evidence of payment and ac-
knowledgment of debt: Bank of Montreal v. Ling-
ham, 5 O. L. R. 519, 7 O. L. R. 164. A judgment of
a Court of record remains in force 20 years: Mason
v. Johnston, 20 A. R. 412; Butler v. MecMicken, 32 0.
R. 422: Chard v. Rae, 18 O. R. 371; Boice v. O’Loane,
3 A. R. 167; McCullough v. Sykes, 11 P. R. 337; see
notes to sec. 24, ante. The analogy of the statute ap-
plies to applications for leave to issue execufion:
Price v. Wade, 14 P. R. 351. Balancing of accounts
and running of statute: Stewart v. Gage, 13 0. R. 458.
A foreign judgment not a specialty : North v. Fisher,
6 0. R. 206. Effect of covenant implied under Land
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Titles Act charge: Beaty v. Bailey, 26 O. L. R. 145.
In case where rent charge barred after statutory
period, it was held that the remedy on the covenant
was also gone: Shaw v. Crompton, 1910, 2 K. B. 370;
Sutton v. Sutton, 22 Ch. D. 511; but see Allen v.
MecTavish, 2 A. R. 278; Macdonald v. Macdonald,
11 U. R. 187; McDonald v. Elliott, 12 O. R. 98. Effect
of receivership order on expiry of judgment: Kin-
near v. Clyne, 13 O. W. R. 776, 1138, 18 O. L. R. 457.

49.—(1g) The statute is not a bar to an action for crim-
inal conversation where adulterous intercourse be-
tween defendant and the plaintiff’s wife has con-
tinued to a period within 6 years from the time
action is brought: Bailey v. King, 27 A. R. 703, 31
8. C. R. 338. Payment by trustee to wrong person
—money demand: Re Robinson, 1911, 1 Ch. 502.
Effect of scheduling statute-barred debt in appli-
cation for probate: Re Beavan, 1912, 1 Ch. 196.
Limitation where there is a mixed fund of person-
alty and realty for payment of debts: Re Balls,
Trewby v. Balls, 1909, 1 Ch. 791. If a cause of action
accrues after the death of a ereditor, the statute only
commences to run on the appointment of an executor
or administrator: Grant v. McDonald, 8 Gr. 468.
Action on running account against executors: Cor-
roboration: see Wilson v. Howe, 5 O. L. R. 323.
What amounts to conversion of simple contract debt
into specialty debt: see Bank of Montreal v. Ling-
ham, 5 O. L. R. 519, 7 O. L. R. 164. Limitations in
partnership matters: see Storm v. Cumberland, 18 Gr.
245; Cotton v. Mitchell, 3 O. R. 421. Where the estate
of a deceased person is insolvent, the provisions of
the Act respecting trustees displace any right on the
part of the executor to retain in full, and as against
an executor claiming as creditor any other creditor
may set up the Statute of Limitations: Re Ross, 29
Gir. 385; see Re Samson; Robbins v. Alexander, 1906,
2 Ch. 584, note to R. S. 0. 1914, ch. 121, sec. 53. (Ex-
ecutor’s right of retainer of statute-barred debt: see
sec. 48, note). A married woman was held still en-
titled, notwithstanding R. 8. O. 1877, ch. 125, sec.
20, to bring an action in respect of her separate
property within 6 years after being discovert: Car-
roll v. Fitzgerald, 5 A. R. 322. An action for dam-
ages for injuries received by collision with a motor
vehicle is not an action within sub-sec. (h), but within
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49.—(1h) Action by shareholder against directors and

49 —(15) Claim for assault subject of a former action:

CHAPTER 75.

sub-sec. (g): Maitland v. Mackenzie & Torouto Ry,
23 0. W. R. 80,4 O. W. N. 109.

promoters of a company nnder the Directors Liahil

ity Sections of the Company Act is not subject to two
years’ limitation: Thomson v. Lord Clanmorris,
1900, 1 Ch. 718. This does not include the period for
bringing an action against a municipal clerk for
omitting names from the collector’s roll: Peterboro’

v. Edwards, 31 C. P. 231.

Jordan v. Jordan, 4 O. W. N. 219, 24 0. W. R. 525

49,—(1k) Mortgage made before 1st July, 1894: Beaty
v. Bailey, 3 0. W. N. 990, 21 O. W. R. 848, 26 O. L.. R.
145. Effect of acceleration clause in mortgage on
Statute of Limitations: McFadden v. Brampton, 6
0. L. R. 277, 8 O. L. R. 610; Cameron v. Smith, 4
0. W. N. 1459, 24 O. W. R. 767. Extinguishment of
mortgagee’s remedy: Re Hazeldine, 1908, 1 Ch. 34.
‘“ Contained "’ in a mortgage. Does this extend to
an implied covenant?: see R. 8. 0. 1914, ch. 112, sec.
6; Beatty v. Bailey, 26 O. L. R. 145. Six years’
arrears only chargeable as against subsequent in-
cumbrancer coming in to redeem: MeMieking v.
Gibbons, 24 A. R. 586; Cogswell v. Grant, 21 Occ. N.
351; see Holmested and Langton, pp. 880-882; supra

sec. 18, notes.

. The time within which a client must assert his right
as against his solicitor to obtain, or, in case of error
to open an account, is not limited to six years or to
any other definite period: Cheese v. Keen, 1908,
1 Ch. 245. A dividend paid by an assignee for the
benefit of ereditors is not such a part payment as
will take a debt otherwise barred out of the statute
21 Jae. 1 ch, 16; Birkett v. Bisonette, 15 O. L. R. 93.
The Statute of Limitations is no bar to an action by
a principal against his agent in respeet of moneys
remitted to the agent for an express purpose: North
American L. & T. Co. v. Watkins, 1904, 2 Ch. 233.
Onus of proof on party who sets up part payment on
partially statute-barred account: Ross v. Flanagan,
2 0. W. N. 1267, 19 0. W. R. 499. Cross accounts:
items more than 6 years old: Halliwell v. Zwick, 13




CHAPTER 75, 257

0. W. R. 1. Running account: payments: Scott v.
Allen, 3 O. W. N. 1484. Partnership: account con-
taining statute-barred items: payment on account:
appropriation by creditor: Re Friend, 1897, 2 Ch.
421. Trustees’ accounts: see Ellis v. Roberts, 1898,
2 Ch. 142; and see secs. 47-48, ante. Partnership
accounts : history of former exception in the Statute
of Limitations (21 Jae. 1, ch. 16, sec. 8) as to part-
ners: Hamilton Brass Mfg. Co. v. Barr Cash and
Package Carrier, 38 8. C. R. 216. Executors’ ac-
counting: produce and rents and profits; application
of six years bar: see Re Kirkpatrick, 3 O. R. 361,
10 P. R. 4; see also Ross. v. Robertson, 7 O. L. R.
413; Wilson v. Horne, 5 O. L. R. 323; Holmested and
Langton, notes, p. 881.

. Infancy does not prevent the running of the statute
R. S. 0. 1914, ch. 161, sec. 39, in favour of a medical
practitioner in an action for malpractice: Miller v.
Ryerson, 22 O. R. 369. An infant has 6 years after
attaining his majority to bring an action for work
and labour performed by him during his infancy;
R. 8. 0. 1877, ch. 135, sec. 5 (R. 8. O. 1914, ch. 147,
sec. 5) in no way interferes with the right: Taylor
v. Parnell, 43 U. C. R. 239; see Con. Rule 944; H.
& L. notes, p. 1190; 1913 Raule 608,

. To make the statute run in the defendant’s favour
his return must be open and of sufficiently long dura-
ation to have enabled the creditor, if he had known
of it, to bring an action, though the creditor’s knowl-
edge is not essential : Boulton v. Langmuir, 24 A. R.
618. A foreign judgment being a mere contract debt,
it is, under ordinary circumstances, barred in 6
years, but the plaintiff’s remedy may be saved under
this section: Stewart v. Guibord, 6 O. L. R. 262;
see also Bugbee v. Clergue, 27 A. R. 96. The power
given by Con. Rule 162 of service out of the juris-
diction does not affect the provisions of this section:
see H. & L. notes, p. 299; see 1913 Rule 25. See Moor
v. Baleh, 1 0. W. R. 824; see Digest Ont. Case Law,
vol. ii., col 4020.

. Effect of written acknowledgment or part payment.
What amounts to acknowledgment: Dig. Eng. Case
Law, IX., col. 89. Conditional acknowledgment:

8.A—~1T
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ib., col. 109. Signature of acknowledgment, ib., col.
112. Proof of, tb., col. 113. By and to whom made,
ib., col. 116. Payment on account. What amounts
to: ib., col. 125; and see sec. 55 (2) infra. By and
to agents, etc.: ib., col. 131. After action: ib., col.
139. Proof of: ib., col. 139. Agreements to waive
the statute: ib., col. 143. A debt barred by the stat
ute and as to which the remedy is gone, is still a good
consideration for a written promise to pay: La
Touche v. La Touche, 3 H. & C. 577; Wlight v. Reed,
1 H. & C. 703; Wright v. Wright, 6 P. R. 295; Ken
zie v. Harper, 11 0. W. R. 408, 15 O. L. R. 583. Un-
conditional admission of debt with expression of
present inability to pay: Cooper v. Kendall, 1909,
1 K. B. 405. Acknowledgment: taking notes: prin
cipal and interest before and after maturity: In re
Williams, 7 O. L. R. 156, 3 0. W. R. 251. Effect on
period of limitation of giving cheque prior thereto
and payment thereof within same: Marreco v. Rich
ardson, 1908, 2 Ch. 584. See Re Friend; Friend v
Friend, 1897, 2 Ch. 421.

56, In order to take a debt out of the statute there must

be either (a) an acknowledgment of the debt from
which a promise to pay may be implied; (b) an un
conditional promise to pay the debt: Phillips v. Phil-
lips, 1844, 3 Hare 281; or (¢) a conditional promise
to pay the debt and evidence that the condition has
been fulfilled : Tanner v. Smart, 6 Barn. & Cress. 603.
Since the case of Tanner v. Smart, 6 Barn. & Cress.
603, there has been a large number of cases, for
short and well arranged summaries of which see
Darby and Bosanquet’s Statutes of ‘Limitations,
2nd ed., p. 69; Chitty’s Statutes, 5th ed. Limitation,
p. 13 et seq.; Bicknell & Seager D. C. Act, p. 234 e
seq.: see also Dig. Ont. Case Law, col. 4029-4034.

The following cases on acknowledgments given by or
to executors: An acknowledgment of a debt not be-
ing a debt by specialty must be made to the creditor
or his agent. A general acknowledgment of liahil-
ity or an acknowledgment to a third person is not
sufficient : Goodman v. Boyes, 17 A, R. 528; King v.
Rogers, 31 O. R. 573; Beard v. Ketchum, 5 U. C. R.
114. An acknowledgment made and signed as testi-
mony in an administration action has been held
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sufficient (see R. S. 0. 72, sec. 9) : Roblin v. McMa-
hon, 18 O. R. 219. The executor of a will of one of the
joint makers of a promissory note proved the will
after the debt had become barred. The executor
gave a power of attorney (not knowing of the note)
to the other joint maker ‘‘ to do all things legally
requisite for the carrying out of the provisions of
the will.”’ A letter written by the surviving maker
after the execution of this power was held not to
be an acknowledgment within this section. There
was no trust to pay debts not any legal obligation
on the executor to pay statute-barred debts, and the
surviving maker was not an agent ‘‘ duly author-
ized ’ to exercise the discretion which an executor
has to pay such debts: King v. Rogers, 31 O. R. 573.
A letter from the executor to the holder of the note
to the effect that the holder should look to the sur-
viving maker was held not such a recognition as
amounted to a promise to pay: King v. Rogers, 31
0. R.573. An acknowledgment of indebtedness writ-
ten after the creditor’s decease by the defendant to
the person who is entitled to take out lettere of admin.
istration to the creditor’s estate and who does after-
wards take them out is a sufficient acknowledgment:
Robertson v. Burrill, 22 A. R. 356; but see Beard v.
Ketchum, 5 U, C. R. 114. An admission by an exec-
utor, coupled with a statement that the debt could
not be paid for want of assets, is not sufficient:
Lampman v. Davis, 1 U. C. R. 179. There must be
an express promise by the executor; an admission
of the debt due is not sufficient: Watkins v. Wash-
burn, 2 U. C. R. 291. An executor de son tort cannot
by giving a confession of judgment, making pay-
ments or other acts, give a new start to the statute:
Grant v. MeDonald, 8 Gr. 468; Boatwright v. Boat-
wright, L. R. 17 Eq. 71; Ellis v. Ellis, 1905, 1 Ch.
613.

Part payment by the tenant for life of the simple con-
tract debt of his testator and of interest thereon is
sufficient to keep the debt alive, not only as against
the devisees in remainder after the life estate, but
also as against devisees of other real estate of the
testator: Re Chant, Bird v. Godfrey, 1905, 2 Ch. 225.
A promise to pay such balance of an original debt
as may be found due on taking an account is a
sufficient promise to take a case out of the Statute
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of Limitations: Langrish v. Watts, 1903, 1 K. B. 636
An agent who has authority to pay a debt of his
principal has authority to promise to pay it. From
payment on account by an agent a promise to pay
the balance will be inferred: Re Hale; Lilley v
Foad, 1899, 2 Ch. 107, Claim for paymen. for solic
itor’s services: acknowledgment: Segsworth v. De
Cew, 10 O. W. R. 575. A dividend paid by an assignee
under the usual voluntary assignment for ben
fit of creditors is not such a part payment as will
take a debt otherwise barred out of the Statute of
Limitations: Birkett v. Bisonette, 15 O. L. R. 93,
Effect of payment by one joint and several maker
of a promissory note as against the other: Paxton
v. Smith, 18 O. R. 178. It is sufficient if the pay
ment be made in respect of a larger debt, which is
the one sued on: Boultbee v. Burke, 9 O. R. 80. Appli
cation for payment: St. John v. Rykert, 26 Gr. 24!
4 A. R. 213,10 8. C. R. 278. Payment on note made
by indorser: Slater v. Musgrave, 29 Gr. 392. Appli-
cation of unappropriated payments: 14 O. R. 188
Acknowledgment by person holding power of atior-
ney from executor: King v. Rogers, 1 O. L. R. 69,
See also on this section: Halliwell v. Zwick, 13 0,
W. R. 1. See Imperial Act, 9 Geo. IV. ch. 14, sec. 1,
19 & 20 Vie. ch. 97, sec. 13.

b6, Before the section: see Sifton v. McCabe, 6 U. C. R.
394. See Imperial Act, 19 & 20 Vie. ch. 97, see. 14.
After the death of one maker of a joint and several
promissory note signed by two, the deceased being a
surety only, a payment on it out of his own moneys
and on his own account was made by the surviving
maker, who was the sole executor of his deceased
co-maker: held not a sufficient acknowledgment as
regarded the estate of the latter: Paxton v. Smith,
18 0. R. 178; see also King v. Rogers, 31 0. R. 573
ante. The provision as to executors being charge-
able on an acknowledgment made by one, means
‘“ personally chargeable:’’ Re Hollingshead, 37 Ch.
D. 6561; Re Macdonald, 2 Ch. 181. An acknowledg-
ment or part payment by a partner of a partner-
ship debt during the partnership takes the debt out
on the statute: Goodwin v. Parton, 41 L. T. 91, 42
L. T. 568; Watson v. Woodman, L. R. 20 Eq. 730.
English rule as to payment and acknowledgment by
one of co-obligors: Read v. Price, 1909, 1 K. B. 577,
2 K. B. 724.
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58. Imperial Act, 9 Geo. IV, ch, 14, sec. 3 (Lord Tender-
tor’s Act). Such an indorsement was formerly
admissible as evidence of paymen: as a statement
made by a deceased person against his interest:
Briggs v. Wilson, D. M. & G. 12. Such an entry is
still admissible, but not after the debt is barred:
Newbound v. Smith, 29 Ch. D. 882, ‘‘ Operation of
this Act,”” that is in effect, the ‘‘ Aet of King
James.”’

59, Cf. English Act, 9 Geo. IV. ch. 14, sec. 4: Baker v.
Courage, 1910, 1 K. B. 56.

CHAPTER 76.
Tuae Evibexce Acr.

Refer to Taylor on Evidence; Roscoe’s Nisi Prius
Evidence; Odger’s Powell on Evidence (Can. notes) ;
The Annual Practice; Bicknell and Kappele, Practi-
cal Statutes, pp. 93-98.

6, Review of changes in law of evidence removing dis-
abilities and making persons, whether parties or
not, both competent and compellable witnesses: R.
v. Fox, 18 P. R. 343 at p. 350. This section has no
reference to an action for criminal conversation
which is within section 8 (g.v.) : Fleury v. Campbell,
18 P. R. 110. Constitutionality: R. v. Bittle, 21
0. R. 605. A plaintiff or defendant called as a wit-
ness is not entitled to any other notice or to be sub-
penaed differently from any other witness: Nash v.
Bush, 5 C. P. 300. When a party to a suit calls the
opposite party he is not necessarily concluded by
his answers: Mair v. Cully, 10 U. C. R. 321, As to
evidence in Master’s office: see Con. Rule 669; H. &
L. notes, p. 902; 1913 Rule 411.

7.—(1) Review of changes in law of evidence removing
disabilities: Reg. v. Fox, 18 P. R. 343, at p. 350.
In an action for a penalty under the Alien Labour
Act it was held that the defendant could be exam-
ined for discovery before trial under the correspond-
ing Dominion legislation (61 Vie. ch. 53) : R. v. Fox,
18 P. R. 343. In an action for libel the defendant is
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not excused from answering on the ground that the
answers might tend to criminate him, and therefore,
under Con. Rule 439 (1250), 1913 Rule 327, he is
in the same position on examination for discovery.
If he objects to answer on that ground his answer
is within the protection of the section: Chambers v,
Jaffray, 12 O. L. R. 377. Upon a summons calling
on the defendant to shew cause why he should not
be found guilty of corrupt practices under the Elec
tion Act, the only evidence taken was his own, and
was given by him under the general objection that
he should not be called on to incriminate himself.
It was held that by sec. 189 of R. 8. O 1897, ch. 9,
the defendant haviny truly answered all questions
put to him, was entitled to protection and could not
be convicted on his own testimony. This section was
held not to apply, because it was not a case where
but for it ‘‘ the witness would have been excused
from answering : Re Sault Ste. Marie, 10 O. L. R. 85
Prior to the amendment of 1904 it was held that the
president of a recreation club need not produce the
membership roll, he having stated that its produc-
tion might lead to a criminal prosecution against
him: Atty. Gen. v. Toronto Junction Recreation
Club, 7 O. L. R. 248; see also Weiser v. Heintzman,
15 P. R. 407; Hopkins v. Smith, 1 O. L. R. 659; and
as to a corporation: see D’Ivry v. The World, 17
P. R. 387. But no privilege on the ground that his
answers might incriminate him was allowed a plain-
tiff who was compelled to give the names of persons
for whom he was trustee: Mills v. Mercer, 15 P. R,
276. Too late to take objection before Divisional
Court: Millar v. MeTaggart, 20 O. R. 617; see Con.
Rule 455, 467; H. & L., pp. 665, 666, 679 (1913 Rule
343). As to corresponding Dominion legislation: see
R. v. Clark, 3 O. L. R. 176; R. v. Hammond, 29 O. R.
211, where history and authorities are reviewed;
R. v. Williams, 28 O. R. 583; R. v. Hendershott, 26
0. R. 678: see note to R. 8. 0. 1914, ch. 215, sec. 107.

7.—(2) ‘“ But for this section:’’ see application: Re
ault Ste. Marie, Lamont’s Case, 10 O. L. R. 85; and
see also Chambers v. Jaffray, 12 O. L. R. 377, noted

ante.

8, An action for criminal conversation and alienating the
affections of the plaintiff’s wife is an action within
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the meaning of this section, and the defendant cannot
be compelled to submit to examination for discov-
ery: Fleury v. Campbell, 18 P. R. 110; Mulholland
v. Misener, 17 P. R. 132; Taylor v. Neil, 17 P. R. 134.

9, See Conolly v. Murrell, 14 P. R. 187; Williamson v.

Merrill, 4 O. W. R. 528,5 O. W. R. 64; H. & L., p. 665.

10, Expert evidence: limitation of number of witnesses:

Galusha v. G. T. R,, 1 O. "W. N. 559. This section
applies to the calling and examination of wit