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SEIZURE OF A RAILWAY.

We notice? in a recent issue the case of
Wyat v, Senecal, in which the rights of railway
bondholders, with respect to the removal of
Tolling stock from the road, were in question.
In the case of The County of Drummond v. The
South Bastern Railway Company, decided recently

Y Judge Dunkin, another point of railway law
Of considerable importance was discussed.
Part of the South Eastern Railway having been
Seized under execution of a judgment in the
Ordinary course, the question came up, whether
& milway, or part of a railway, held by an
incorporated company could be seized, and sold
2t 8heriff’s sale, like an ordinary property. The
C("lrt, in an elaborate judgment, a short report
°f which appears in the present issue, decided

t such seizure was not permitted by the law,
3nd that it was not in the interest of creditors
emselves to possess the right sought to be
€xercised. The Legislature might do some-
.ﬂling to amend the existing law, but his Honor
Wtimated that caution was necessary. We
QUote in this connection the concluding remarks
"Of the learned Judge :—* It may be objected—
W effect it was so at the argument—that under
€ View licre taken the active means of re-
“Ourse of mortgage bondholders are less than
they may probably have been led to fancy them,
Pﬁhaps than they had some ground for think-
Ing them, perhaps even than they ought to be.
Ut with this a Court of law has no concern.
. 088ibly enough, the law might have been put
10to better form, or yet may be. A Court can
al with it only as it is. At present anything

1 the nature of wbat was done in the Carillon
nd Grenyille Railway matter can be done bere
‘even though by consent of parties) only sub-

to Tevision, as each case presents itself, by
‘eviel legiglative power. It may well be a far less
o 10 leave things even in that state than to

Ject railways, to such end, to any judicial
ﬁ:}ess not thoroughly hedged round with all
:Vlewed safeguards, and this not merely with a

to protection of the various overt inter-
the rlllm'e immediately invelved, but also to

®quisite continuance (after sale, as before)

of a corporate body duly organized to hold,
and bound to work, each as a public institution.
And whenever attempt so to legislate shall
here be made, it is obvious to remark, that the
fact of our railway system falling partly under
Dominion and partly under Provincial control,
is one suggestive of only so much the more of
caution in this behalf.”

INDICTMENTS FOR LIBEL,

The prosecution in the Bradlaugh-Besant
case in England, for publishing an obscene
book, has failed before the Court of Appesal on
a technical difficulty. The defendants were
tried before the Court of Queen’s Bench on’
indictment for uwonlawfully publishing an ob-
scene book called «Fruits of Philosophy.”
Among the objections taken by the defendants
at the trial was one that the indictment was
defective, because it did not set forth the book
or any passage thereof. The motion to quash
the indictment on this ground was, however,
overruled by the Court, reference being made
to a case decided in the United States, Common-
wealth v. Holmes, 17 Mass. 336, in which Parker,
C. J., said :—“ It can never be required that an
obscene book should be displayed upon the
records of a Court, for this would be #o require
that the public itself should give permanency
to indecency.” The reasons given by the Court
of Queen's Bench for overruling the motion to
quash were that setting out the whole book
would be incouvenient, that it would be more
reasonable that the oljection should be taken
by demurrer before the trial, and that the
publication was a public nuisance. The Court
ot Appeal considered, however, that it would
hardly ever be necessary to sct forth a whole
book in the indictment, and as to the objectio
against putting obscenity on the record, the
Court very properly pointed out that the same
reasoning would apply to other cases. It seems
perfectly clear that indictments must be framed
with sufficient precision to enable the accused
to see what is charged against him, even though
in so doing it may be necessary to employ
language which offends the ear.

PUBLICATION OF LIBEL.

Mr. Justice McCord has given a decision at
Quebec in the case of Irvine v. Duvernay et al,
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reported on another page, which threatens to
augment the difficulties, already somewhat for-
midable, that surround newspaper publishers.
The Judge holds in effect that the publisher of
& newspaper may, in an action for libel, be
summoned in any district where a'copy of the
paper containing the alleged libel circulates.
Thus, publishers in Montreal may be called to
dcfend themse!ves in Gaspe, provided a copy is
proved to have been sold in that district, or to
have been received by a subscriber therein, So,
we presume, the publisher of a journal, the
office of publication of which is in Ontario,
Manitoba or British Columbia, may be sued in
any district of the Province of Quebec to which
o copy of the journal may happen to find its
way.

THE PARLIAMENTS OF FRANCE.
(Concluded from page 126.)

The number of judges necessary to pronounce

e sentence varied in the different courtz. In
eriminal cascs, a majority of two was reqnired to
gonvict; in civil suits, a majority of one or two
was roquircd. The vote of every member of
Parliament was of equal weight. The coun-
sellors, as their name implies, had . lLecn
originally advisers of the court, when it was
composed of barons or officers of State nct
versed in l:gal lore. By t{he gradual process
often  sven, the adviser hadl acquired the
nominal as well as the actusl authority. Tue
Puarliament of Saint Louis ssems to have con-
sisted of twenty-four m mbers,—three great
barons, three bishops, and eightecn knights,—
with whom were associated thirty-s.-ven clirks,
Iay or relizious, to draw up their decrees. The
peers of France preferred fighting for the Ho'y
Land to hearing long speaking claimants and
Tthair-gplitting advocates. It was not pleasant
for a great baron, longing for a deer-hunt or an
opportunity to break spears in a tournament, to
listen to some weaiisome trial, only finally to
make himself the bewildercd mounthpicce of
some black-gowned student of Bologna, who
dfd not know the first rules of the noble science
of venery, who was igaorant alike of the
joyous art of the troubadour and of the weight
of & coat of mail. The baron went rlaying the
8aracen, and the clerks became actual members
of the great court o P rliament. The office of
pres.dent was superior to tlat of countellor in

e

dignity and emolument, but was ot no greatef
weight in the decisions of the court.

Early regulations ordinarily present many
of the features of paternal guvernment. Thé
faults and duties of judges were sharply looked
to in the earlier days of Parliament. The ordi-
nance of 1318 forbids the members of Parliament
eating or drinking with partics Who had- suit®
before them. They wore furthermore enjoiued
to attend the sessions, and not to leave theil
scats more than once in the morning. “It i8
a great disgrace,” says the ordinance, “that
while the court is in session, its members should
be walking and frolicking about the halls of
the palace.” Age, weight, and gout, in oUF
days, probably exert & more efficacious restrain
in this respect than the admonitious of king®
on beardless judges.

Despite strict instructions, perfect attention
was not obtained. Presidentde Harley remarned
once, that, if the geutlemen of the court who
talked would make no more noise than those
who slept, it would be a great favor to those who-
listeucd. In 1681, the Chancellor Letetlier iD-
forms some of the julg-s that the king haé
observed that they go to the palacs with cravatsy
grey clothes, and with canes in their havd8i
and he dircets thom to assuine a more dxgniﬁ“'d‘
toilet.  'The procurenr yéneral of the Palinment
of Run'n—an officer of enoimous authoritys
and having a cortain advisory power with the
court—intorms the judg-s that, although the
gown does uot mike the monk, still judge®
oucht not to clip thicir hair and wear heards-
In 1347, the dauphin Charles forbid «11 magis
trat s having anything to do with commercé?
and he also rates them for their idlencss, and
for the amount of tim: that they waste at theif
dinners, The judges of tie presint day m8Y
dine uureprov.d; but, if the statement be cof
rect that advocates in France have becn furbid®
den to plead with mustaches, the tendencies ©
tbe French mind s.em unchanged.

The scssions of the court were held at estly
hours The great chamber met on Monduy®
Thursdays, and Fridays, ut »ix in the morving
and continueq until ten. During Lent, tney wab
an hour longer, for convenicnce of attendios
the sermon. From six to seven roeports were
made. The argument of cases bevan ut sevedr
and continued 1ntil the judges adjourned f0F
refreshments. At®ulf-past cight, they met ngal®
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8nd rat until ten. After ten, the chamber met
s might be required, to hear reports, for consul-
htlon, and for other purposes. On Wednesdays
%0d Saturdays the great chamber sat with closed
0?78, to consider matters of state, the enregis-
Ting of decrees, and to hear parties opposing
m‘m’i&ges. There were sfternoon sessions Tues-
¥8 and Saturdays. At the morniny sessions,
the pregidents, fiom All Saints' Day to the An.
Bunciation of the Virgin, sat in an ermine robe
8nd cap. The rest of the year they were ar-
™yed in a scarlct robe. In the afternoon meet-
088, all were arrayed in black gowns.

One would have supposed that the early hours,
:hich must have made miserable the lives of
Ur ancestors, would have been changed by the
¢ighteentn century. Still, in the great case of
a © diamond necklace, in 1786, the court met at
QUatter past six. One hundred and cighty-
::.‘t':ﬂ members of Parliament, for nine months,
Bed to that famous trial, which excited an
Dterest unequalled by any case not political in
Bature which Europe has seen.
‘tThe fate of that glittering ornament, valued
half 5 willion, which was made for a king’s
iﬂtresﬁ, distracted all Europe, belped the
:"flfall of the ill-fated Marie Antoinette, and
in:msl-jed the last important sulject for the
¢stigation of the great court, which for five
Undreq years had administered the laws and
Uenced the destinies of France.
F‘;Z:xe have yet to sketch the political réle of the
avechvcourts. It was one which might well
“qna) 8iven the P;l'rliament of Paris a power
o to that of its great namesake of England.
eother body in France had any control upon
e°‘s:’nonarc.hy. The States-General failed, for
“pemt:fi Wl.nch cannot bL traced here, to become
on 1ve in the national history. The French
A hy tended to become absolute. A cus-
Which originally was mercly a form, by one
is :SB changes which often occur in political
°°ntros]' ' feemed destined to exercise a powerful
ug upon the unlimited authority of the
the z:a «:\s fanl' back as 803, under Karl, we find
” i:’;wla.rm read and published in a public
aris before the échevins. Obedience to
the :"“. Promised, and they were signed by
o 13, bishops, abbés, and counts, with
o B hands, The reading and adoption of
Toyal edicts geem to have Been regarded as
Y to make them effective. The enregis-

tering of ordinances with the Parliament was
the continnance of this ancient practice. The
custom had a natural origin. There was no other
means of publishing the royal will to the com-
munity. The fittest way to inforin all of the
contents of the king’s edicts was to have them
solemnly enrolled in the records of the court for
the district. It scems to have been conceded,
when the uncertain forms of government had
become fixed, that a royal edict or ordinance had
no force or validity until it had been registered
by the local court or Parliament. Registry was
required, therefore, from cach of the Parlia
ments of France. But here, as so often in
French history, the Revolutions and changes
of Paris were those of the entire kingdom:.

The local courts rarely did aught but follow
in the footsteps of the Parliament of Paris ;
and the history of the struggles of the judici Ty
for power are to be found almost exclusively
in the annals of that body.

It was an easy and a natural step from the ne-
cesgity of registration, for Parliament to claim
the power of deciding whether that registration
should be allowed. The popes, who had the right
of crowning the emperor of the holy Roman em-
pire, soon insisted that, as the coronation was ne-
cessary before the title could be assumed, such a
right involved the power of deciding whether
that great dignity would be worthily bestowed.
‘I'he possessor of power that must be invoked
soon claims a discretion in its exercise.

There can be no doubt that the power of
registiation in Parliament was originally only
clerical.  The king made the decree ; the court
published it to the world, and enrolled it on
its registers as a part of the law it was to ad-
minist'r. The enlargement of this authority
wag, however, a healthful change. Many an
institutivn most valuable to frecdom hassprung
from the dead husk of some worthless form.

The power of registration or rejection of
royal decrees possessed by a body better fitted
for the office might have made France a consti-
tutional monarchy. But the long struggles of
the French judiciary with the king did not
Lring forth the fruits that might have Leem
hoped for. 'I'he power of the Parliament to
refuse registration of edictsp unless supported
by sufficient ‘moral and popular pressure to
compel acquiescence, was strangely restricted.
If the Parliament refused to register an edict,



136

THE LEGAL NEWS.

the king could hold a lit de justice, so called, a8
some one complained, because there the law
was put to sleep. The Parliament was sum-
moned to attend the king, or more frequently
he himself went to the great chamber. In the
presence of the entire body, the registration of
the edict was ordered. No one could oppose
the royal will in the royal presence, and the
edict was thereupon duly enrolled.

Parliament constantly endeavoured to free
itself from the exercise of this authority, and
to annul the assent compelled by the presence
of the sovereign. As early as the fourteenth
century, under the pretext that error or inad-
vertence was found in some ordinance sent
from the king, the registration was delayed that
it might be reconsidered; and, even beyond
that, it was attempted to refuse registration
entirely.” This endeavour was promptly
checked at first; but a permanent political
body, tenacious of its power, rarely fails in ex-
tending its authority. The nature of the Par-
liament was the fundamental reason that finally
prevented its attaining a controlling influence
in the government. It was not only not a
representative body in form, but it was not so
in feeling. The members of the judiciary in
England, and much more of the Parliament,
came from the people and belonged to the
people. Bomers on the bench was still the
man who had pleaded for 1he seven bishops,
and sat in the convention which had declared
the throne vacant. But the members of the
French Parliament belonged to a caste, and
were fully infused with the narrow spirit of
caste. An encroachment on their rights, the
creation of new members of the court who
might diminish the profits or dignity of those
already in office, attempts to increase the tax
on their salaries, or to restrict their jurisdiction
—such were the edicts that met with the most
vigorous opposition from these arisfocratic and
hereditary jurists. .

Many other ordinances of the government
also incurred their opposition. But it is doubt-
ful if a legislative body, solely composed of
jurists, will ever prove satisfactory in its work-
ings. The conservatism which renders lawyers
a valuable portion of the community, does not
fit them to constitute the governing class.
However adapted to guard the heritage of the
past, they have shown little tendency to deve-

lop the promise of the future. Neither does
their intellectual training prepare them for
legislative work. All these qualities were in-
tensified in a close corporation like the French
Parliament, composed of a hereditary legal
aristocracy. Whenever it sought to assert its
independence, it would refuse to register any
edict for the levying of new taxes. The power
of regulating taxation is undoubtedly the basis
of all popular liberty; but taxation is to be
regulated, not prohibited.

When additional means were needed for the
frequent wars of France and the increased
pational expenses, the obstinate refusal of the
Parliament to register any new tax rendered it
necessary for the government to exercise its
authority or to cease to have any authority ¥
exercise. Kings, as well as common mel
become desperate when their financial strait®
are extreme. A uniform and a humiliating
ceremony was gone through with at such time#:
First, came fierce opposition to the registratiod
of the tax, copious Parliamentary elogquencer
abundant frothy denunciation of tyranny, &
proclamation of the just powers of the court-
Then came a Uit de justice, and eloquent presi-.
dents @ mortier and vituperative counsellor®
registered the royal will in sullen silence-
Then, when the king had departed, more ¢l
quence, and resolves not to be coerced, followe
by a resolute enforcement of the ordinance VY
the government. .

Under Richelieu, the Parliament met with its
master, and the royal authority found little
opposition. But the reaction which follow
his despotic rule, together with the jealousy
felt of Mazarin, made this body the leader
a revolutionary, though far from a libersh
party.

The remonstrances of the court against 10
edicts and its demand for Mazarin's dismiss
led to open hostilities. During the continuanc®
of the first war of the Fronde, the Parliame?
of Paris was a legislative body. The gf“"“t
nobles, who had a right to a seat in it, exero®
their prerogative, and took part in its deliber®”
tions. De Retz became a member, and ll?‘"gf31
influenced its action by his wily declam&t'on
and subtle policy. The famous wits an®
beauties who figured in that struggle, cent®
their attention upon its deliberations. Mo
de Longueville, the most fascinating of ¥ rend

yal
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Women, uged upon its members her smiles and
© indescribable charm of her manner.
Ochefoucauld there observed many of the

D}.Iases of character which are immortalized in
his maxims, De Rets, Molé, Conds, and Mme,
4e Longueville furnished the observer of human
::;‘H'e with the foundation for the apothegms

ch have become a part of the common
8dom of the civilized world.
anThe Fronde was not a war having for its end
shy Tevolution in French government which
Ould create effective checks on the royal
uthority. It was fanned by a host of aristo-
Cratic seekers after place and plunder, who had
,;:ticipated a rich enjoyment of the spoil after
‘cheliew's death. The Parliament seized the
°pP°l'tunity to exercise again its long-restrained

) pmf"&“ﬁves, and fostered the popular prejudice

:g‘mﬂ Mazarin. The wars of the Fronde
Te begun from uncertain causes, prosecuted
a varying purposes, and terminated with no
PParent result,
uis XIV. treated the Parliaments in much
€ 8ame manner that he did his lackeys; and
€ conduct of the members seemed to make
Qeehtreatment appropriate. In the eighteenth
tury, they again came into transitory politi-
an importance. The Parliament of Paris
“1nulled the will of Louis XIV., which needed
' Tegistration to become operative. It was in
oflg however, but the instrument of the Duke
" tleans,—the most profligate, though not the
O8t, ruler of modern times.
w::x_xder Louis XV, and XVI,, the Parliament
luen11:11 almost constant conflict with the govern-
o Wearied with such controversy, in 1771
*\lulius XV. abolighed the Parliament of Paris,
ei:°0n after the provincial courts, and sent
order members t‘o reioin their enemies of the
ong of Jesus in political nothingness. But

i req {KVI., among his numerous well-meant,
> etved, ill-fated endeavors to satisfy the

p:i:‘el’;ment.s of the French people for an im-
o administration, breathed life again into

OrmEUBPended Parliaments, and restored the
rm] T JlIdgfes to office. A body such as this,

ancieylltholqlng: to its sanctified abuses and

suc prejudices, was little fitted to lead in
?' revolution as was forming. Mirabeau

_Sleyés and Robespierre and Danton did not

Ife the assistance of presidents & mortier,

O Would sit on their gorgeous seats, and

Tey

Tequ

learnedly and tediously discuss the rights-of
registration and the prerogatives of their order.
The National Assembly soon swept them away.
The abolition of the Parliaments was moved.
Some one objected that they were then in
vacation. “So much the better,” said Mira-
beau: «let them remain there for ever. They
will pass unperceived from sleep to death.”
Accordingly, on November 3, 1789, the Parlia-
ments were directed to remain in vacation, and
temporary courts were organized. % Nous avons
enterré les Parlements tout vivants,” said
Alexander Lameth. In September, 1790, they
were finally abolished, and passed out of history.
In all the subsequent changes of French gov-
ernment, the judges have possessed solely
judicial power ; and no court has had more than
a very small proportion of the extended juris-
diction, the pomp and the pride of the Parlia-
ment of Paris. The old Parliamentary families
have almost all passed away. The most power-
ful court of history has left neither political
nor lineal descendants. It has left a history
curious and important. The judge who does
not expect to pass upon measures of govern-
ment in his judicial capacity, the lawyer who
does not anticipate taking part in a controversy
like that of the diamond necklace before a court
organized like the Parliament of Paris, may
still find interest and profit in the record of its
customs, its work, and its fate.

REPORTS AND NOTES OF CASES.

SUPERIOR COURT.
Montreal, Feb. 21, 1878.
Dunkiy, J.

Tre CountY oF DrUMMoxD v. THE SoutH EAsT-
ERN RaiLway Company; and Tame 8. E. R. Co,
Opposants.

Seizure of Railway held by an Incorporated
Company.

The County of Drummond, holding fifty
$1000 mortgage bonds of the Richelieu, Drum-
mond & Arthabaska Counties Railway Co., since
merged (under Quebec Act 36 Vict., c. 51), in
the South Eastern Railway Company, had re-
covered judgment against the latter company
for $14,490, and under a writ de terris had
taken in execution part of the railway.

The defendant met the geizure by an oppo-
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sition & fin d'annuller, resting chiefly on the
- objections : 1. That the railway of an incor-
porated railway company is in the nature of a
public trust inseparable from its corporate
franchise, incapable of becoming an ordinary
private property, and not seizable under legal
process. 2. That, even if scizable at all, it
must at any rate be dealt with in its entirety ;
whereas here, the seizure was of a part of the
company's railway, and left unseized a large
remainder in the districts of St. Hyacinthe and
Bedford.

The plaintiff answered ¢ that the debt, for
to satisfy which the property taken in execu-
tion was seized, was a debt for which said
property was specifically by law and statute of
the Province made liable by first hypothec, and
80 declared by the judgment in this cause; and
that by virtue of the premises, and of the facts
of this case, and by law, plaintiffs had a right
to scize and take in execution the said property
as they have done.”

DunxgiN, J., referred to the case of Abbott v.
The Monireal and Bytown Railway Company,
(1 L. C. Jurist, p. 1) as not establishing the
validity of a seizure and sale by Sheriff of a rail-
way. His Honor cited 1 Redficld 250, and held
that, however acquired, the railway is a statu-
tory whole, held for ends and under servitudes
constitutive of an imperative public trust,—of
& trust from which nothing short of authority
by or under statute can free it, or any really
material part of it. The franchise of the Com-
pany—using that term as covering the whole
of that trust, the entire of what are sometimes
called the various franchises of the Company—
subsists in order to the railway, the railway Ly
virtue of the franchise. The right contended
for by the plaintiff was one which, if granted,
wonld do infinitely more harm than good to
railway moitzage bondholders. Imagine such
goods Leld under peril of procedure at any
moment, on default of prompt payment of all
coupons, for an enforced sale, at suit of any
bondholder,—not of franchise and road toge-
ther, to the best possible advantage, and with
all possible precaution in behalf of all interests
—but of the road alone, as an immoveable that
any Sheriff can sell and deed over as a thing
of course, irrespectively of the franchise, Bonds,
8o hcld, of any railway ever so little linble to
get into firancial trouble could not, for any

legitimate purpose of investment, be worth W‘
holding. ’
Opposition maintained.
E. Carter, Q. C., for opposants.
N. W. Trenholme for plaintiffs contesting-

Quebec, March 11, 1878.
McCorp, J.
IrviNe v. DuveErNAY et al.
Cause of Action— Libel— Newspaper— Publicatiom

McCorp, J. This is an action of damage®
for libel, brought against the proprietor of the
AMinerve newspaper.

It is met by a declinatory exception, founded
on the grounds: 1st. That the defendants ar®
not domiciled within the jurisdiction of th®
Court ; 2nd. That they have not been personaly .
served within that jurisdiction ; and 3rd. Th8¥
the cause of action did not originate in this
district, but in that of the domicile of tbe
defendants; and the publication of the libel

|| if any, took place at Montreal.

The first two of these grounds suffer no coB”
testation, and the only question ariges upon the
third.

The facts which give rise to this question aré
notorious, and are admitted in the record.

The defendants mail their paper at Montresl
addressed to a great number of subscribers 8>
to public reading rooms in Quebec,

That they published their newspaper in
Montreal is certainly true; but this is BY
ground of declinatory exception, because 1
is equally true that they also published it in
the city of Quebec.

They are charged with having published ®
libel in Quevec. This is the real cause
action. The fact of their having caused the
libel to be inserted in the newspaper at Mon~
treal, as the plaintif himself alleges, i8 8°
additional fact, which in no manner diminish®®
his right of action ; for that right is complet?
without it—the mcre publication of & libe
being a sufficient cause of action.

The simple question comes to this: Does®
person who mails in Montreal libellous matter
to a number of individuals and to public re#”
ing rooms in Quebec, who receive and read the
same, publish that matter in Quebec? i

I am of opinion that he does, and am bor8®
out by decisions in England which would goe®
to have been adopted in the United States.
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Gl‘eenleuf, on Evidence, vol. 3, No. 173, p.
183y8:  « The publication must be proved to
«s Yo been made within ths county where the
“ f‘l is had, 1f it was contained in a newspaper
‘:innted in another State, yet it will be suffi-
N 'f",‘t. to prove that it was circulated and read
- colt 10 the county. If it was written in one
“op i'::'y and sent by post to a person in another,
bublication in another countybe otherwise
,‘eon*’llted to, this is evidence of a publication
i t?‘ﬁ latter county.”
® '8 opinion is principally founded on the
"Rlish case of Rez. v. Watson, and is given
Greenlears 3rd vol., which treats specially of
€hce in criminal prosecutions. But the
reg“d:here_a crime is committed in so far as
Plag the jurisdiction of the Court, and the
® Where the right of action arose in & civil
' 8t€ analogous matters. And Greenleaf is
w “e0ily of that opinion, for in his 2nd vol,
1% treats of cvidence in civil matters, he
88y8, No. 416, p. 368 : « The sending of a
t '; by the post is a publication in the place
Ich the letter is sent.”
N:E:-by the foot note it will be seen that he
on, mself upon the English case of B. v. Wat-
€ case ot R. v. Girdwood is also in poiut.
’,"':;1 8ware that the dccision in the case of
in ".’{ V. White & al., rendered not long ago,
thy, 18 district, is against me, but I am sorry
ave not been able to bring my own
to coincide with it.
¢ learned counsel for the defeadants stated
it :‘“’gument, that it was the postal author-
they, ho Published the paper in Quebec, but
%hi:‘)stﬂ-l authorities are merely part of a
. ue"}' Which the defendants knowingly
“he Wosel of; they were not ordinary agents
’ &ndu d haYe had an ~ption to act or not to
e ¢ven if they had been such agents, the
20ts would still be responsible for what

Cy
torg ;:‘emse]vcs had done per alium aud there-
T ge,

“Dini(,n

Exception dismissed with costs.
ng for plaintiff,
%Y & Turcotte for defendants.

DI
”ack You

Montreal, March 19, 1878.
Paringav, J.
JaEger v. Savvs.

end Legsee— Fjectment, action of, may be
brought by Lessee. :

The
defendang leased a store from one

.

Dubord, and some time after, she sublet the
same store to the plaintiff, with the consent of
thelandlord, who intervened in the lease. Sub-
sequently, the defendant having refused to give
possession to the sub-tenant, the latter took
an action of ejectment in his own name.

F. X. Archambault, for defendant, contended
that the action in ejuctment pertained to the
lessor only.

The Court maintained the action.

-J. Doutre, Q.C., for plaintiff.

F. X. Archambault for defendant.

Montreal, March 15, 1878.
ToRRANCE, J.

Tas Grose MutuaL Lire Ixsurance Co. v. Tus
Scy Muroar Lire Insurance Co.
Non-resident— Power of Attorney.

The plaintiffs described themselves as % The
Globe Mutual Life Assurance Company, a body
corporate and politic, duly incorporated ac-
cording to law, and having its head office and
principal place of business in New York, in the
State of New York, one of the United Stats of
America, and having an office and doing busi~
ness in the City and District of Montreal.”

The defendants moved that plaintiffs, as non
residents, be ordered to give security for costs ;
but the motion was rejected by Dorion, J. (1
Legal News, p. 53) ¢ considering that plaintiffe
have alleged in their writ and declaration that
they have an office and place of business in the
City and Distiict of Montreal, in this Province,
where they carry on business, and that they
cannot be considercd as abscntces for the pur~
poses of the said motion.” :

The defendants then filed a dilatory excep-
tion, praying for a stay of the proceedings un-
til the plaintiffs should have produced a power
of attorney, under C.C.P. 120, as non-residents.

Torzaxce, J, in giving judgment maintaining
the exception, ref rred to the decision by Mr.
Justice Dorion, that the plaintifis, doing busi-
ness in Montr. al, and having made a deposit
of $100,000 with the Minister of Finance at
Ottawa, under 31 Vict. c. 48, did not come
under the rule of C.C. 29. That decision being
contrary to the one rendered in The Niagara
District Mutual v. Macfarlane, 21 L. C. Jurist 224,
his Honor cousidered it proper to look to the
reason of the rule and the exceptions to it.
The rule had always existed, and among the
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majority of nations. By the French law
foreigners were obliged to give security for
costs when they instituted an action. L’Ancien
Denizart, Vo. Cautio judicatum solvi. The
chief exception was where the foreigner had
immoveable property in France. Pothier,
Personnes, Tit. II, p. 577. The rule of the C. C.
29 (Quebec) required security from non-residents
in Lower Canada, and that rule was taken from
the Provincial Statute, 41 Geo. III, c. 7,8. 2.
The reason of the'rule was the same in the
modern French law. 2 Carré & Chauveau,
p. 155-172; C. C. Nap. 16; C. C. P. Nap. 1686,
167; 1 Demolombe p. 308, n. 253; Fisher’s
Digest, Vo. Costs, pp. 2028-2030 ; Kilkenny and
Great Southern & Western Railway Co. v. Fielden,
6 Exchequer Cases, 81. The foreign plaintiffs
here argued that having a business agency in
Montreal, and baving made the usual deposit
of money with the Government at Ottawa, they
were not bound to give security for costs. His
Honor remarked on this that the plaintiffs were
non resident notwithstanding that they have
an agency in Montreal, and they had nothing
but personal property, if any, in Montreal.
Further, as to the deposit at Ottawa, it was a
security for the policy holders, and this was not
an action by a policy holder, or against one,
but an action for libel. And even if the
deposit were a security available to all, it was
not a security in the Province of Quebec, The
plaintifts were non-resident in the terms of C.C.
29, and it was therefore the duty of the Court
10 maintain the dilatory exception.

Exception maintained.

Greenshields for plaintiffs,
8. Bethune, Q. C., for defendants,

COURT OF REVIEW,
Montreal, Feb, 28, 1878.
ToRRANCE, J., Dunkiy, J.,, RarsviLig, J.
[From 8. C., 8t. Francis.
In re DussavLt et al,, insolvents, and Drseve,
claimant, and PrevosT et al., contestants.
Trader— Marriage Contract— Registration.
The claimant, who was the wife of one of the
insolvents, claimed from the estate of her bus-
band, $1120 under their marriage coutract,
dated 15th February, 1868, and registered 23rd
June, 1868. The claim was contested on the
ground that the husband was a trader, and that

the marriage contract was not registered unt!
long after the day fixed by law. The Court ?’
Sherbrooke maintained the contestation, “nfier
the Insolvent Act of 1864, sec. 12, par. 2, WhiC
requires the marriage contract of every t“df"
to be registered, in the registration division *
which he has his place of business, withi®
thirty days from the execution thereof.
claimant’s husband was styled a trader in the
contract.

In review the judgment was confirmed, the
Court holding that the non.registration of .tha
marriage contract of the trader within thl
days from the execution thereof, wasa bar
the wife's claim against his estate.

Judgment confirmed-

Hall, White, & Panneton for claimant.

Davidson & Cushing for contestants,

_COMMUNICATIONS.

THE SUPREME COURT.
To the Editor of THE LEGAL NEWS :

Sir,—May I ask the reason why the Sllpre_me
Court is so excessively slow in rende”no
judgments? It cannot be pretended that t
judges are overwhelmed with work—they ba s
comparatively very little to do. What the
can be the reason for their being so excessiv®
deliberate ? Surely they do not need six mqnt o
to make up their minds as to the merits of
cascs argued before them. They have evec'
facility the Privy Council possesses, yet WF“ o
vast difference in the dispatch of b‘lsmen‘
before the two Courts. In the one, judgm® 3
almost invariably immediately after the o
ments—in the other, six months’ incubatio?
the record. The injustice worked to the o
ties by such delay is very great, and is with
excuse, "

If this state of things is allowed to conti® »
farewell to the idea of diverting appesls 5
the Privy Council. Despite of the heavy ¢
pense, all, or very nearly all, the imp% =,
cases in the Province of Quebec are tak® A
England. The members of the prochﬁionv o
trust the ability of judges who, as a rulé,
cases six months under advisement. o

The Supreme Court at present is looked IZ of
with great distrust; if the miserable syste
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dely

i Wiyilnow in vogue is persisted in, a year hence
be regarded as a total failure.
Faithfully yours,

W. H. KERR.
M“ntfeal, March 13.

ASH-WEDNESDAY.

by
° tlh‘ Editor of Trg LuaaL NEws :

:"In the Civil Code Ash Wednesday does
,,hn:’l’ie&r among the definitions of « Holidays,”
© n the Code of Civil Procedure it is

88 a non-juridical day.
far A aware that it is not a legal holiday, so

e o Tomisgory Notes and Bills of Exchange

Coy Ncerned,—but is it a legal holiday in the

of this Province ?

Yours, &c.

- ENQUIRER.
Moutreal; March 6th, 1878.

«
'O[n ilzntq‘lirer " will find an answer to his ques-
", seq Zhe Quebec Statute, 31 Victoria, Chap.
Wq A.s h, 25thly, which includes Easter Monday
th, Wednesday among the « holidays” of
Tovince of Quebec. Eb.]

NEW PUBLICATIONS.

CMR’:“'B MacisteraTE'S MaNCAL, being anno-
_t10ns of the various Acts relating to the
Tights, powers and duties of Justices of the
€ace, with a summary of the Criminal
Oaw of Canada; by Mr. 8. R. Clarke, of
8goode Hall, Barrister-at-law ; Author of
entefl'iminal Law of Canada ; The Insolv-
ct of 1875 and Amending Acts, &c. :
oronto; Hart & Rawlinson. Montreal ;
awWson Bros.
IZ:(‘)llthOr of a well-known commentary on
preundeent Act has, in the present work,
A the mz‘xgistracy of the Dominion
T¥ice 1 :Itmal which cannot fail to be of much
Tap diy hem. Books on magisterial law pass
like r0ut of date, and a tresh compilation
Which, | Clarke's must supersede at once those
“Deeial fea‘te appeared in former years. A
of ion 0? ure of Mr, Clarke’s book is the
Whig relut ﬂ.ll the cases decided in Canada
ay, utia €1n any way to the rights, powers
Englis ::s 01: Justices of the Peace. The
; of th:’;ltl p.omt are also given. A sum-
1 arrg nmmz}l law of Canada, alphabeff
bged, which occupies 120 pages, i8

lucidly written, and will be found interesting.
Mr. Clarke is a painstaking writer, and his
reputation is deservedly high. We do not
think that it will suffer in any respect by the
publication of this valuable manual.

Copz oF Civi. Paocepure.—We understand
that Mr. I. Wotherspoon, of Montreal, has in
press a second edition of his valuable Com-
mentary on the Code of Civil Procedure. The
publishers are Messrs, Dawson, of Montreal.

CURRENT EVENTS.

CANADA.

Tag Law oF EviDENcE—A bill introduced by
Mr. Kirkpatrick proposes to amend the law of
evidence in certain cases of misdemeanor, by
the enactment of the following clause :

«On the trial of any indictment or other
proceeding for the non-repair of any public-
highway or bridge, or for a nuisance to any
public highway, river, or bridge, or of any other:
indictment or proceeding instituted for the
purpose of trying or enforcing a civil right
only, every defendant to such indictment or
proceeding, and the wife or husband of any
such defendant, shall be admissible witnesses,
and compellable to give evidence.’

ENGLAND.

Tag LaTte THomas Crirty.—The death is-
announced in England of Mr. Thomas Chitty,.
the well-known Special Pleader, at the ripe age
of 76. He was the author of scveral well—
known works, Chitty’s Practice and a collection
of siatutes being the best known. He was the
father of Mr. J. W. Chitty, Q. C., one of the
leaders in the Rolls Court. Mr. Thomas Chitty
had the following well-known lords and gentle-
men as pupils in by-gone days: Chancellor
Cairns, Lord O'Hagan, Chief Justice Whiteside,
Mr. Justice Willes, Mr. Justice Quain, and Sir
James Hannen.

RiGHT 10 LaTERAL SUPPORT.—* NEIGHBOURING
Laxp."— Mayor of Birmingham v. Allen, 317 L. T.
Rep. N. 8. 207.—Plaintiff and defendant were
the owners ot parcels ‘of land, which were ep-
arated from cach other by a narrow strip of land
belonging to a third person. The owner of the
interveaing strip had, many years ago, worked'
out the coal beneath it. The working the coal
under his own land by the defendant caused, or
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threatened to canse, a subsidence of the plain
tiffs laad ; and this action was brought to res-
¢rain him from such working. In considering
:the law applicable to the case, the Master of the
Rolls, starting with the proposition that a lund-
owner is entitled to have his land, in its natural
state, supported by the land of his neighbour,
eaid :—

“ Who is his neighbour? The neighbouring
-owner for thik purpose must be the owner of
that portion of land—it may bo a wider or a
narrower strip of land—the existence of which
in its natural state is necessary for the snpport
of my land. That is my neighbour for that
purpose; as long as that land remains in its
natural state, and it supports my land, I have no
right beyond it, and therefore it scems to me that
4hat is my neighbour for 1his purpose. There
might be land of so solid a character, consisting
-of solid stone, that a foot of it would be encugh
4o support the land. There might be other land
80 friable, and of such an unsniid character, that
“you would want a quarter of a mile of it; but
whatever it is, as long as you have got enough
land on your boundsry which, left untouch.d,
will support your land, you have got your neigh-
‘bour, and you have gt your neighbonr’s lnnd to
whose support you are entitled. Beyond that, it
‘would appear to me that you have no rights.”

It appearing, however, that the intervening
strip would have afforded, if left in its natural
state, a sufficient support to the plaintiff’s land,
the court said :—

¢ The plaintiffs have no right ar against the
1andowners on the other side of that interven.
ing space, and they acquire no right, whatever
the owner of the intervening land may have
«done. Ifthe act of the intervening owner has
been such as to take away the rupport to which
the fist landowner who complains is entitl d,
then, for whatever damage oceurs from the act
which he has done, the first owner may havean
.action ; but an action against the intervening
owner, not an action against the owner on the
otherside ; and it app ars 10 m- that it would be
really a most «xtraordinary resnlt that the mon
upon whom no responsibility whatever origin-
ally rested, who was nnder no liahility what. ver
to support the plaintiff's land, should have that
liability thrown upon him without any default
of his own, without any miscondu-t or any
misfeasance on his part. T cannot believe that
any such law exists, or ever will exist.”

The Court of Appeals sustained the decision
«of the Master of the Rolls, Brerr, L. J,
BAYINg i .

“ Although, therefore, this is a case of first
dmpression,—that is to say, a case in which we
have, after the Master of the Rollx, for the first
4ime, to decide what is the proper dcfinition of
“adjacent lands,'— I think the - Master of the

Rolls has given a very happv definition of ﬂ""’;
and one which we ought to accept.”

UNITED STATES.

Mgs. Locgwoop’s Victory.—The bill th’:
passed the House yesterday, by a vote Of.l"
yeas to 87 nays, entitled « A bill to reli€
certain legal disulilities of women,” was "
hill recently introduced by Mr. Glover for o
B. A. Lo«-kwood, and argued by her beforé o
House Judiciary in the early part of the eessi
It is a modification of the same bill which
been introduced each session for the lﬂﬂ‘::'
years, or ever since Mrs. Lockwood was ref!
admigsion to the Court of Claims on the gro ot
that she was a married woman. The hig‘:ﬂ'
vote ever reached before in the Honse ob
question was on Butler's bill, in 1874, whed

eas stood 91.
¢ The bill was unanimously recommended o
the committee for its passage at the last C®%
gress, and committed to Mr. Hoar, who
soon after made one of that august tribunal ¥
settled the Presidency, and no time or 0P
tunity w»s afterward found to take it up. e

Mis. Lockwood was refased admission 0
United States Supreme Court last year, alf-houﬁ:
she was entitled under the rule, on the gro®
that there was no English precedent, and
told that she must wait for a more cxten
public opinion or for the enactment of a 5P¢ 0
law to admit her. That lady is able to ©
several notable instances of women jurist®
England, duly appointed, and will do so i®
forthcoming i f before the Scnate Judicid”?’
where the Lill is now pending, as introduce
Senator Sargent.

This bill does away with the disability of o
and opens the door for any othier womab w
is willing to qualify hersclf for admission.

It would serm to the casual observer
though the crdeal were hard enough W“ho'.
having any more obstacles thrown in the W&
— Washington Union, Feb. 22. 10

A Jupek 1N TrousLE—The House of ReP ol
sentatives of the State of Minncsota on ef“; '
nexday, by a vote of 71 to 30, decided to P
articles of impeachment against Judge Shef
Page, one of the Circuit Judges of that st y
I be charges are upon his alleged miscondu®
office, involving «tyrannical conduct t0
citizens, lit'gants and others, and interferfo8
the administration of justice to gratify per®®
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lice. 1y s .
e e 1t is really strang +, considering the

! numyer of Judges in this country, that
"lleﬁ 8re 80 few cases of impeachment.
the llo?’ taken all in all, may well be proud of
Uug ¢8ty and ability of her judiciary. When
%o pe: does administer the affairs of his office
Vi %onal ends, he should receive no mercy
mee Pnds ?f the law makers. We hope, if
.ninst h‘fge 18 guilty of the charges alleged
Ry at t;m’ that he may reccive just punish-
lﬁhn he hands of the General Assembly of
b e"?‘“; but if he is innocent, that he may
ivg, ‘cated by the members, without fear or

a . [bereis no place in America where a
Yug, :’“’1 act the tyrant more than on the
8 bench, if he is so .disposed. He may
p""y:bl“w}'cr, witness, or client, and if the
Uy, . 88ed and injured even undertakes to sny
’o'j;!il f"l his own behalf, he can commit him
o, ; OF contempt of court, beyond the reach
by €a2 corpus, and that, too, without a jury

"~ Chicayo Legal Neus.

?l':" A8 Lawygrs.—The House of Repre-

sive‘“: 'on. the 2lst ult, passcd, Ly the
“’&tw Majority of 169 to 87, a bill providing
of the bzn f‘ woman shall have been 2 member
T“Pﬂ o T in the highest court of any State or
Y M"{’ *he shall, on application, be admitted
Q““l't “‘:" befure the United states Supreme
bil[, ;n'“‘e Scnate will probably indorse the
Co, We may expect in the conrse of the
N sbef:::.x:’ to hear tema.]e coungd arguing
The bily ¢ the highest tiilunal in our lad,

as g, ‘-*:‘ however, & partial one, in that it

tYhog o, ¢ Supreme Court to the women of
ﬁnctio,,m-tvs and Territori. s unly where no dis-
L) the N “’afle on account of 8ex iu admissions
for, r Tue great body of fimale aspirunts

L 81 honors will be still excluded from
o)) Ofor:‘t"“i%)' to place their names upon the
nc; 51\_preme Court. We trust this cir-
Somy bes Will Le considered when the bill
L who Of¢ the $enate, But why not leave
%"0? e ':lﬂtt«r where it Lelongs—with the
e Dem,'lm any cousiderable number of the
Sery coul-c WOfncn to practice at the bar, the
h‘“ity’ an its \vnll.give them the same oppor-
0 twg ono objection will be 1aiscd. Be-
QDi"triczr three States and T rritories and
Segy of Lo Columbia have made the experi-
\onw tting women to the bar is no
7 W the dozen or go female lawyers who

ming y

L

have taken advantage of the privilege shall be
given a favor which is denied to their sisters
residing in other paits of the country.— Albany
Law Journal.

Tue Fisueries Awaro.~~The American Law
Review, 1n concluding a notice of the Fisheries
Arbitration, says: «It is no secret that the.
opinion of each of the counsel for the United
Statcs is, that there is more money-value in the
guaranty the British receive against all duties
on fish, than in all that the Americans receive
from the extension of rights to fish inshore;
and that the amount awarded, nearly four
hundred und sixty thousand dollars a year, is
nearly equal to the average annual market
value of all the mackerel caught by Americans
in British waters, inside and outside together,
and taken at their value in barrels, cured and
pickled, on the wharf in Boston or Gloucester,
ready for sale.”

Bexsamin F. Wape. — Benjamin  Franklin
Wade died on the 2nd inst. at his residence at
Jefferson, Ohio. He was born near Springticld,
Mass., October 27, 1800. He received a come
mon school education. He came to Ohio im
1826, and in 1828 was admitted to the bar of
that State. In 1835 he was chosen prosecuting
attorrey of Ashtabula county. In 1837 he was
clected to the State Scnate, and was twice
re-elected. Ip 1847 he was elected presiding
Jjudge of the third judidial district of Ohio,
which office be held until chosen to the United
States Senate in 1851, which place he held for
several terms.  Hig last official position was
that of commissioner to investigate affairs in
St. Domingo, which he” held in 1871. His
reputation as a lawyer was very high, but it
was overshadowed by the eminent place in
political life occupied by him.—Albany Law
Journal.

Supieme Courr or Wisconsin—By a recent
amendment of the Constitution of Wisconsin
the number of judg.s of the Supreme Court of
that State is 10 be 1ncreaced from three to five.
The two new judges will be elected by the
popular vote in April next.

ITALY.

Deats or AN Euiyent ITariax Jurist.—Paolo
Frederigo Sclopis di Sole rano, an eminent
Italian jurist, dicd on the 8th inst. at Turin,
He was boru in 1798, and received his diploma
as doctor at law when twenty years of age. He
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presided at the Geneva Court of Arbitration,
and achieved great credit for his conduct on
that occasion. He was considered as one of the
foremost international lawyers of the age.

GENERAL NOTES.

TEeSTATE AND INTESTATE.—In the year 1876-
17 « Probate or Inventory Duty ” was paid on
property left by will, estimated at £120,628,580
and on £11,118,800 on persons dying intestate
In the former the cases numbered 30,498 and
in the latter 10,408. Last year in England
‘8,664 persons died intestate leaving property
worth £9,208,175 ; in Scotland, 629, worth
£768,730; and in Ireland, 1,115, worth £1,141,-
:895.—London Times.

Tue Law’s DELavs.—The London papers are
greatly concerned over the law’s delay, and are
-asking, is there no cure? It is claimed that
the knowledge of a disease is half its cure;
that more than one-half the law’s delays are
caused by the judges wasting their time, and
#heir want of dispatch in disposing of business.
‘Comparisons are being made between the
judges and the time it takes them to dispose of
cases. It is claimed that in 'one court, the
judge will be engaged a whole day in hearing
a motion, talking and joking with the counsel,
‘and that if a case goes over the motion day, it
48 equivalent to a continuance for three months,
and that when a case i8 heard, he often takes it
under advisement for months, which sometimes
operates as & perpetual injunction. It is said
of another judge, that he never takes any case
under advisement, but decides all cases that
come before him as soon as the evidence is
heard ; and that on motion day he will dispose
of twenty or thirty motions in an hour; that
he will not listen to the discussions of counsel
which do not relate to the questions in issue;
that be says but very little himself, and that
little to the point; and that as a consequence
his docket is kept up, and what is known as the
law’s delay is not allowed to obstruct the course
of justice in his court. The London Courier
devotes three columns to describing these
judges, and the way they dispose of their busi-
ness. The first it calls Judge Slow, the last
Judge Quick. Much that it says applies as well
to the way justice is administered in America
as in England. We have no doubt much more

judicial labor could be performed by t!
of America if our judges would more
realize the importance and cost of their tim®
the people. OQur courte are not the places iﬁ
discuss politics or war news, but to try C“sef )
the least possible time consistent with j!“ .
A judge can accomplish a great deal 1% e
course of a year, if he will do no unnece®™
talking himself, and allow the bar to do 27 .
Talking judges are always unpopular wit
bar. There are no class of men tkat like to i
despdtch in business more than lawyer®: -
any judge who is considered slow by the ™"
yers, will follow the above suggestions o of
monthhe will be astonished at the amov’ &
judicial labour performed within the 1%
Few of us realize how much time we ™ o
This is especially so with judges.———om
Legal News. i
SErvING THE DEAD.—Some Wisconsin 88 o
seem to have but faint notions of decency (s
propriety. The following is a verbatim copY ? s
summons and return of the sheriff thereod’
Jjustice’s court in a suit in Sparta, Wis.:

Moxroe Counrty, s8
Town of Sparta. .
The State of Wisconsinto the Sheriff
Constable of said County: A

You are hereby commanded to suﬂ}monovf
Weigand, if he shall be found withi? 76,,{
county, to appear before the undersigned; ol
the Justices of the Peace in and for said ¢0°of
at my office in said town, on the i0th
September, A.D. 1875, at @ v'clock in !Gh"'whis
noon, to answer to Isaac Tuteur, plainti ’];[e
damage two hundred dollars or under.
fail not at your peril. £ sep

Given under my hand, this 3rd day ©
tember, 1875.

Samves HOYD
Justice of the
Moxroe CouNTy, S8, j

1, Geo. B. Robinson, Deputy Sheriff "oﬁg
county, do certify that I have been ' ,if
defendant’s usual place of abode, and fin
dead, and so I left a copy at his last a7 s [
abode in my county, to wit : on his gra¥? . i
town of Ridgeville, he not leaving 8By -wo"
or funds behind, He leaves this world ¥ cﬁ”*
a cent, and has gone where the plaint!
sell him whisky. Alas! Tuteur is °%
Weigand is dead ! iff.
C. W. McMILLAY, Sheruty,
By Gro. B. Ropnson, DeP_" ¢

Service and copy...... ...............c$400
Travel, forty miles................- . /55
#




