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Solid Foundations

For Renewed Prosperity and
Expansion

During the period of excessive war demand, when there
were millions fewer producers, the necessities of life rose
to record prices. ese prices'necessitated over double
the banking nccommodntlon to‘lmndle the same volume
of commodities, creating an acute shortage of funds.

This, together with the fact that Canada in 1920 produced the

greatest crop in her history, which likewise required financing, raised

the rates for money to extraordinary levels. Under such pressure

fl:r flunds large volumes of securities were sold, reaching new low
vels,

These unstable conditions are being gradually righted; prices are
declining ; funds are less strained and labor is more plentiful, and, as
a nation, Canadians have cheerfully applied themselves to the task
of reducing the debt which war necessitated.

Solid foundations are thus being laid for renewed prosperity and
expansion. With Canada’s productive soil, her vast natural re-
sources, her ever-expanding markets, her increasing population, we
can look forward_without misgiving.

From'the investment standpoint there is now every indica-
tion that those who invest in the present period will, before
any great lapse of time, regard their investments as nlngulnt-
ly fortunate. We consider that the present period gives the
investor what will probably. be the greatest investment
opportunities of a lifetime.

Investment Lists on request.

A. E. AMES & CO.
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ANSPORT, -.pa - MONTREAL i
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- DOMINION LAW REPORTS

ANNOTATION

GUARANTEES AND THE STATUTE OF FRAUDS

By JOHN DELATRE FALCONBRIDGE, M.A,, LL.B.

Author of “Banking and Bills of Exchange”
and “The Law of Mortgages.”’

1. The Classification of the Cases.

. The object of this article is to consider, in the light of recent
* English decisions, the application of the Statute of Frauds to
* the contract of guarantee or suretyship, and to suggest some
~ principles for a classification of the cases.

"~ The statute,' so far as is material to the present subject, is

= as follows:
E 4. No action shall be brought . . . whereby to charge the defendant
%

e e

upon any special promise to answer for the debt, default or miscarriages
of another person . . . unless the agreement upon which such action
= shall be brought, or some memorandum or note thereof, shall be in writing
1 and signed by the party to be charged therewith, or some other person there-
unto by him lawfully authorised.

A guarantee is defined by de Colyar,* as “a collateral engage-
ment to answer for the debt, default or miscarriage of another
person.” The definition is obviously borrowed, almost verbatim,
from the Statute of Frauds—the word “collateral” being sub-
stituted in the definition for the word “special” in the statute.
~ There is some advantage in borrowing the language of the statute,
because the cases with regard to the application of the statute
involve an analysis of the nature of the contract itself, and it
implifies the terminology of the subject if, as far as possible, a
rantee is so defined as to coincide with the promise mentioned
n the statute.

It is not, of course, intended to suggest that every contract
f guarantee falls within the statute. There have been many
ses in which the contrary has been held. On the other hand,
many other cases it has been sought without success to make
he statute applicable to contracts which are not guarantees.
e cases fall into two main classes. There are, firstly, certain
mises which either are or include true contracts of guarantec,
t is, promises which give rise to collateral liability on the
misor’s part for the debt, default or miscarriage of another

129 Car. 11, ch. 3. s
* Law of Guarantees and of Principal and Surety, 3rd ed., p. 1.
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person, but which have been held on special grounds not to be
within the statute. Cases of this class form an exception to the
general rule that primd facie the statute applies to contracts of
guarantee. There are, secondly, certain promises which in
some respects resemble contracts of guarantee, but which really
give rise to original or principal liability on the promisor’s part,
and are essentially not contracts of guarantee at all. Cases of
this class include the contract commonly called a contract of
indemnity,* as well as other contracts which do not comply with
the essential requirements of a guarantee. The failure to observe
the fundamental distinetion between these two main classes of
cases has sometimes resulted in confusing language in the reports.
The five rules stated in Halsbury’s Laws of England,* embody-
ing in slightly revised form the rules stated in de Colyar’s earlier
work,* may conveniently be taken as the basis of discussion.
These rules are as follows:

1. To bring a case within s. 4 of the Statute of Frauds, the primary
liability of another person to the promisee for the debt, default or miscarriages
to which the promise of guarantee relates must exist or be contemplated,
otherwise the statute does not apply and the promise is then valid, and can be
sued on, though not in writing.*

2. The statute does not apply to any promise to be answerable for another,
unless such promise is made to the creditor, that is to say, to the Eenon
to whom another is already, or is thereafter to become, liable, and who can
enforce such liability by action.”

3. The statute does not apply to any case, unless there is an absence
of all liability on the part of the promisor (the surety), or of his property,
except such as arises from nis own express promise.®

4. The main or immediate object of the agreement between the parties
must, to bring a case witnin the statute, be to secure the payment of a deot,
or the fulfilment of a duty by a third party.? .

5. Whenever the transaction between the promisor and the creditor,
to whom the promise is made, amounts to a sale or surrender by the latter,
to or for the benefit of the former, of a security for the debt of another or of
the debt itself, the statute does not apply.!®

II. The Main or Immediate Object of the Agreement.

Of the five rules, I propose for the moment to pass over the
first two and to confine my discussion to the last three. Rules
3,4 and 5 relate to one phase of the subject and may be considered

together.
In order to emphasize the relation between these three rules

I"suggest the following restatement of them:

2 Cf. Harburg India Rubber Comb Co. v. Martin, [1902] 1 K.B. 778 at
784, 792.

4 Vol. 15, pp. 458 et seq.

$ Op. cil., pp. 65, 66.

¢ 15 Halsbury, para 889; De Colyar, op cit., p. 65, rule 1.

7 15 Halsbury, para. 892; De Colyar, op. cit., p. 66, rule 2.

& 15 Halsbury, para. 892; De Colyar, op. cit., p.66, rule 3, omits “‘or of
his property,” and inserts ‘or interest” after the word “liability."”
¢ 15 Halsbury, para. 893; De Colyar, op. cit., p. 66, rule 4.
10 15 Halsbury, para. 804; De Colyar, op. cit., p. 66, rule 5.
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A promise to answer for the debt, default or miscarriage of another Annotation.

person 18 primd facie within the Statute of Frauds, but by way of exception
the statute does not apply to an agreement between the surety and the creditor
if the promise by the former to the latter to answer for the debt, default or
miscarriage of another pecson is merely one incident of the agreement, which
bas some other main or immediate object ;

And in particular, the statute does not apply

(1) if, when the promise is made, there already exists any liability on
the part of the promisor (the surety) or of his property except such as arises
from his own express promise, or

(2) if the transaction hetween the promisor (the surety) and the promisee
(the creditor) amounts to a sale or surrender by the latter to or for the benefit
of the former of a security for the debt of another or of the debt itself.

This restatement is intended to shew on its face that the
general rule is that which requires, in the case of a promise falling
within the statute, that the main or the immediate object of the
agreement between the parties shall be the answering for another.
It is also intended to suggest that the subsidiary rules are merely
particular examples of the general rule—examples which may to
some extent serve as a guide in determining the scope of the
general rule.

An instructive modern case on the question when a contract
of guarantee is not within the Statute of Frauds is that of Harburg
India Rubber Comb Co. v. Martin.*

The plaintiff had recovered judgment in an action against
the Crowdus Accumulator Syndicate and had placed a writ of
fieri facias in the sheriff’s hands, upon which, however, he had
failed to realize, the syndicate’s place of business being closed
and the works being stopped. After this the defendant Martin
orally promised the plaintiff’s agent to endorse two bills of
exchange, each for one-half the judgment debt, payable at three
and six months after date respectively, and on the faith of this
promise the plaintiff withdrew the writ. The present action was
brought for breach of the defendant’s promise.

The defendant was the largest shareholder in the syndicate,
and was therefore in a popular sense interested in its property,
but he had nothing in the way of a charge, upon the property
and in a legal sense had no interest in the goods which were about
to be seized under the plaintiff’s execution, when the promise was
made. The plaintifi’s couasel argued “forcibly and ably” that
although the defendant had no legal right to or interest in the
goods he had an interest in them in a business sense, but the
Court held that the “interest” required to take the case out of the
statute must be an interest which the law recognizes.

It was also argued that the object of the defendant’s promise
was really to secure a benefit for himself and not to secure for-

1[1902] 1 K.B. 778.
12 As to the effect if the defendant had had a charge, see Davys v. Buswell,
1013] 2 K.B. 47, discussed infra, at p. 9.
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Annotation. hearance for the syndicate, but the Court would vot agree with under
this argument. “It seems to me,” says Cozens-Hardy, M.R. Fraud:
in [1902] 1 K.B. at p. 792, “to involve a confusion between object the de
and motive. I cannot doubt that the object of the promise charge:
which was made by the defendant was to secure the forbearance clauses
of the plaintiffs for 3 months and 6 months, in enforcing the debt the pr

g due from the syndicate.” In order to see what is the object of the ber
| a contract in a legal sense, we must look at the contract itself eviden
and see what is its subject matter, and not at the defendant’s on thei
i motive for entering into the contract. counte
o An Ontario case, somewhat similar to Harburg v. Martin claim i
y is that of Young v. Milne ' The plaintiff had issued execution other «
' against the Lentz Lumbe: ( 0. Before anything was done under executc
i the writ, the defendant (according to the evidence of the plaintifi’s founde
I solicitor) offered to pay $250 on account and to pay the balance protect
in four weeks provided the execution was withdrawn. The sum appeal
of $250 was paid by the cheque of the company and the plaintiff surety |
withdrew the execution. The defendant denied having made his inst
any promise that he himself would pay. The action was dis- purchas
missed. Boyd, C., at p. 368 said: sale a1
The confusion of evidence and of recollection exemplifies the value of f

4 the rule of law which requires that the promise to pay the debt of another o .u‘ re
] should be manifested in writing. The sole question is, does this promise, It is th
even giving credit 1o the solicitor's version, fall within the Statute of Frauds, in the ¢

g which is pleaded. The authorities are, according to the latest exposition, s
W in favour of the defendant.  When the plaintiff, in consideration of the promise when it
2 to pay, has relinquished an execution under which some advantage or security larger «

! exists or is likely to be realised, and when the effect of the relinquishment itself i

| is that such interest or advantage acerues to the defendant who has made the 18
", promise, then no writing is required, for the transaction is substantially one The
for the purchasc of the exeeution.  But if the promise is given in consideration which 1

4 of & promise of forbearanee for a time, and the execution is, as here, withdrawn, United
vet, as no dircet benefit therefrom hus arisen to or was contemplated by the ited

4 promigor, .t is simply a promise to pay the debt of another, whih is valid that the
enough as far as the consideration is concerned, but is not enforzeable *  the promi
because not put into writing . . . The exeeution against the Lentz tion, and
Company is stll outstanding and enforeeable and that company is liable the promi
for this judgment debt. As w

Modern judicial commendation of the Statute of Frauds v. Slater

4 is not common, and undoubtedly the statute helps to mar the Whet

uniformity of the English law of contract, which in most cases for ';"f"h‘

{ enforces the formless agreement. The judgment last quoted ;::,:‘l',r“:"::l

d : 3 : & 2%

] from is therefore noteworthy in the suggestion it gives of a pay the d

justification for the particular statutory provision now in question. have the

i Street't has indeed pointed out that the collateral promise of It is
i guarantee—like the promise of an executor personally to pay the ;‘l‘“""ld q
debts of the estate of which he is executor—may well be subjected i r‘;‘"" ‘;f

coulc

to restrictions in the way of proof. In the case of a promise

1 (1910), 20 O.L.R. 366, e 518
" Foundations of Legal Liability, 1906, vol. 2, pp, 183, 188-9, L "I’:“(‘l';;
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under the second clause of the fourth section of the Statute of
Frauds, as well as in the case of a promise under the first clause,
the defendant is asked to pay something which is not in itself
chargeable to him, but the same cannot be said of the other
clauses of the statute. In the ordinary simple contract where
the promisor is bound by a good consideration and himself gets
the benefit of the contract, there is no reason for requiring written
evidence—especially since the parties may now give evidence
on their own behalf. The thing delivered or the act done or the
counterpromise given is generally capable of easy proof, and the
claim is not more likely to be bolstered up by perjury, than any
other cause of action. In suretyship (as in the case of the
executor), on the other hand, the liability of the defendant is
founded wholly upon the alleged promise, and he cannot usually
protect himself against a misrepresentation of language by an
appeal to the facts out of which the main liability grew. The
surety may be held merely upon proof that the sale was made at
his instance and on his credit or that he promised to pay if the
purchaser should not. When the guarantee is given after the
sale a new consideration is indeed necessary, but it may consist
of a real or pretended forbearance on the part of the vendor.
It is therefore not unreasonable that writing should be required
in the ordinary case of a guarantee, but the reason ceases to exist
when it is proved that the guarantee is merely subsidiary to a
larger contract or is merely incidental to another object which
itself is the real subject matter of the defendant’s promise.

The reason underlying the statute is clearly stated, in language
which need not be quoted here, by the Supreme Court of the
United States in Davis v. Patrick,s in which it is pointed out
that the reason for the statute fails in a case in which
the promisor has a personal, immediate, and pecuniary interest in the transae-

tion, and is therefore himself a party to be benefited by the performance of
the promise,

As was said by the same Court in the earlier case of Emerson
v. Slater,

Whenever the main purpose and objeet of the promisor is not to answer
for another, but to subserve some pecuniary or business purpose of his own,
involving either a benefit to himself oc damage to the other contracting party,
his promise is not within the statute, although it may be in form a promise to
pay the debt of another, and although the performanee or it may incidentally
have the effect of extinguishing that liability.

It is only with the greatest diffidence that a Canadian lawyer
should question the correctness of dicta of members of the Supreme
Court of the United States, and I should hesitate to do so at all
if I could not appeal for support to judges and writers.

1 (1891), 141 U.8. 479, Ames’ Cases on Suretyship, 89. See further obser-
vations as to this case, infra, p. 9.
% (1859), 22 How. 28, at p. 43.
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The two passages above quoted are, however, open to criticism
in view of what seems to be the better view of the scope and
meaning of the Statute of Frauds. The passage quoted from
Emerson v. Slater in particular has, as is well known, been made the
basis of many subsequent judgments in State Courts, and as so
applied has, it is respectfully submitted, had the effect of taking
out of the statute many a case which should have been held to be
within the statute.

Even if it is admitted that the State Courts have given a
wider meaning to the passage in question than was intended by
the Supreme Court, it would seem that the language of the
Supreme Court lends itself to misinterpretation when read apart
from the limitations stated in the decided cases upon which it is
based.'” The statement that a promise is not within the statute,

if the main purpose and object of the promisor is not to answer for another,
but to subserve some iary or busi pury his own, involving
either a benefit to himself or damage to the other contracting party,

seems too vague in its reference to the “pecuniary or business
purpose” of the promisor to be subserved by the making of the
promise, and tends to encourage that confusion between object
and motive which was condemned in the judgment in Harburg v.
Martin, supra. The form of the reference to the benefit to the
promisor or the detriment to the promisee is also open to criticism
because it suggests, without actually authorizing, the doctrine
that the statute does not apply if there is a new consideration,
distinet from the debt, moving between the creditor and the
surety.'*

There are of course judgments in the reports in favour of
the last mentioned doctrine,'» which, as Browne says, by its too
free and unqualified assertion, has done much to darken and
complicate the law upon this branch of the statute.?* Some of the
judgments in which the doctrine has been stated can, it is true

)

' It is not quite clear that the Supreme Court itself bore these limitations
sufficiently in mind.

1% My excuse for referring at all to the last mentioned doctrine is that in
its effect it is hardly to be distinguished from the doctrine that a case is taken
out of the statute by the fact that the promisor’s object is to benefit himself.
1f one doetrine is erroneous, the other is equally er unless it is subj i
to some fairly definite limitations.

19 See, e. g., the English cases referred to in_de Colyar, op. eil., p. 132,
Some of the heretical American j ients, especially in the state of New York,
are based upon a dictum of Kent, C.J., (afterwards Chancellor) in Leonard v.
Vredenburgh (1811), 8 Johns. 29, which was not necessary to the decision of
the case. Cf. Brandt, Suretyship and Guaranty, 3rd ed., sec. 80. As to the
subsequent development of the doctrine in New York, see also 20 Cye. 188 f1.;
Mallory v. Gillett (1860), 21 N.Y. 412, Ames’ Cases on Suretyship, 76; Prime v.
Koehler (1879), 77 N.Y. 91, Ames’ Cases on Suretyship, 87; White v. Rentoul
(1888), 108 N.Y. 222.

20 A Treatise on the Construction of the Statute of Frauds, 5th ed., sec.
168, puge 214, In secs. 207 ff. the author discusses the doctrine very fully.
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be supported on other grounds, but the doctrine itself has the Annetation,

effect of making a dead letter of the statute in many cases of
promises to pay the pre-existing debt of a third party.» It has
been vigorously condemned in various cases, and it seems clear
that in order to take a case out of the statute there must be some
element other than a new consideration moving between the
creditor and the surety.»

It is a still more obviously insufficient ground for excluding
the operation of the statute that there is a new consideration
moving between the debtor and the promisor,® but the case of
the debtor transferring property to the promisor to be applied
by the latter in payment of the creditor is of course in a different
category.*

II. Sub-Classification of the Exceptions,

It is therefore important to ascertain the real scope of the
exceptions from the operation of the statute indicated by the
three rules with which we are immediately concerned,* and for
this purpose it is instructive to consider the specific classes of
cases in which a promise which involves the answering for another
has been held to be outside the statute.

These cases have been conveniently sub-divided into the
‘“‘property cases,” the ‘“document cases” amd the “‘del credere
cases.”’®

(a) The Property Cases.

The leading case is Fitzgerald v. Dressler.®” A sold goods
to B, A retaining possession by virtue of his vendor’s lien. B
afterwards sold the same goods to C. C was under terms to
pay B for the goods before the time fixed for payment by B to A.
In order to induce A to hand over the goods before the time
fixed for payment by B, C orally promised A that B should pay
on the day named. A accordingly gave up possession of the
goods. It was held that the promise was not within the statute.

At the time the promise was made (says Williams, J., at p. 394), the
defendant was substantially the owner of the linseed in question, which was

subjeet to the lien of the original vendors for the contract price. The effect of
the promise was neither more nor less than this, to get rid of the ineumbrance,

# Browne, op. cil., sec. 207, page 266.

# See, e. g., "ullam v. Adams (1864), 37 Vt. 391; Maule v. Buckrell (1865),
50 Pa. St. 39; Ames v. Foster (1871), 106 Mass. 400, Ames’ Cases on Suretyship,
85; Bailey v. Gillies (1902), 4 O.L.R. 182, at 190,

3 Furbish v. Goodnow (1867), 98 Mass. 206, Ames’ Cases on Suretyship, 33.

" Bee Williams v. Leper (1766), 3 Burr. 1886, 97 E.R. 1152, Ames’ Cases
on Suretyship, 72, discussed below.

That 18, de Colyar’s third, fourth and fifth rules which I endeavoured

to restate towards the heginning of this paper. ’

* Cf. Cozens-Hardy, M.R., in Harburg, elc. v. Martin, [1902] 1 K.B. 778,
at pp. 792-3.
* (1859), 7 C.B. (N.8.) 374, 141 E.R. 861.
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or, in other words, to buy off the plaintifi’s lien. That being so, it seems to me
that the authorities clearly establish that such a case is not within the statute.

Cockburn, C.J., in the same case® quotes with approval
from Williams’ notes to Forth v. Stanton* as follows:

There is considerable difficulty in the subject, oceasioned perhaps by
unregarded expressions in the reports of the different cases; but the fair result
seems to be, that the question, whether each particular case comes within
this elause of the statute (sec. 4) or not, depends, not on the considerations
for the promise, but on the fact of the original party remaining liable, coupled
with the absence of any liability on the part of the defendant or his property,
exeept such as orises from his express promise.

Cockburm, C.J.’s approval of the passage just quoted was
expressed to be conditional upon the concluding words being
considered an integral part of the proposition, that is to say,
that in order to take the ease out of the statute the property
which is the subject of the defendant’s undertaking must be
in point of fact his own or must be property in which he has some
interest.

Emphasis was laid upon the same point, and perhaps a
disposition to restrict this exception from the operation of the
statute was shewn, in the more recent case of Davys v. Bus-
well.* The defendant counterclaimed upon a promise by the
plaintiff to be answerable for the price of goods supplied by the
defendant to a limited company. The defendant had been supply-
ing goods to the company, but there being a balance owing he
had refused to supply any more goods until this balance was
paid. The plaintiff then made an oral promise, the effect of
which, according to the finding of the jury, was that the plaintiff
agreed to pay if the company made default. The jury also found
that the plaintiff was induced to enter into this agreement by
the fact (inter alia) that he had a debenture charge upon the assets
of the company.”

It had been pointed out by Stirling, C.J., in Harburg, ete. v.
Martin® that the defendant in that case had nothing in the
way of a charge on the property of the syndicate and therefore
no “interest” in the legal sense in the goods which were about
to be seized under the plaintifi’s execution. Apparently with
special regard to the implication to be drawn from Stirling,
(C.J.’s judgment that if the promisor had a legal charge upon the
property of the company the promise would be enforceable
although there was no writing, Lord Coleridge, J., in Davys v.
Buswell, supra, held that the case was taken out of the statute
by the promisor's interest in the company’s property. This

@7 C.B. (N.8.) 374, at p. 392, 141 E.R. 861.

2 (1668), 1 Wms. Saund. 211 e, 85 E.R. 217,

0 [1913] 2 K.B. 47

# This charge was of the kind known as a “floating” charge, but nothing
turned on the fact that the charge was an equitable, not a legal, charge.

@2 (1902] 1 K.B. 778, at 791.
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decision was reversed by the Court of Appeal, virtually on the Annotation.
ground that this case, like Harburg, ete. v. Martin, was not analo-
gous to the “property cases,” in which a person who has pur-
chased or has an interest in certain goods which are subject
to a lien obtains a discharge of the lien by undertaking to be
responsible for payment of the debt in respect of which the lien
exists. The motive of Davys in making the promise was doubt-
less to improve his own position, because if more goods were
supplied to the company the value of the property covered by
his charge in the event of the winding up of the company would
be greater, but the objeet of the promise was simply to guarantee
the company’s debt.

Fitzgerald v. Dressler, already mentioned, was a clear
case of a promise the object and effect of which was to free
specific goods, the property of the promisor, from a lien, and
which was therefore not primarily a promise to answer for another.
The Courts in England have, however, refused to extend the
exception from the application of the statute to a case in which
the promisor had merely an interest in a business sense as chief
shareholder of the-principal debtor (Harburg, ete. v. Martin),
or even to a case in which the promisor had a general debenture
charge upon the assets of the principal debtor (Davys v. Buswell).
Strietly in accordance with the doetrine of the English cases
it was held in Massachusetts that the statute applied in a case
in which the owners of a ship were indebted to the plaintiffs
for wootl and coal supplied, and when the plaintiffs threatened
to attach the ship, the defendant, a mortgagee of a three-fourths

. share in the ship, promised to pay the bill if the plaintiff would
not attach the ship.»

It is interesting to compare these cases, especially that of
Davys v. Buswell, with the case of Davis v. Patrick,* already
mentioned, decided by the Supreme Court of the United States.
A comparison of the cases seems to indicate a divergence between
the view of that Court and the most recently expressed views
of the English Court of Appeal. The latter Court seems to be
inclined to draw the line more strictly in excepting cases from
the operation of the statute. In Davis v. Patrick the promisor
had bought from the principal debtor and had paid for a large
quantity of ore. The object of his promise was in part at least
to secure the transportation and delivery to him of this ore,
his own property. So far as the judgment against him was based
on this ground it is unexceptionable—the case falling clearly
within the “property cases.”” In the judgment, however, much

B Ames v. Foster (1871), 106 Mass. 400; Ames’ Cases on Suretyship, 85,
(1801), 141 U.S. 479, Ames’ Cases on Suretyship, 89.
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stress is laid also on the circumstance that the promisor was a
creditor of the principal debtor with some measure of control
over the mine operated by the principal debtor, and it is said
that the object and effect of the promise was to help the principal
debtor to pay its debt to the promisor, because the payment of
the debt depended upon the continued and successful working
of the mine. In other words the dicta referred to seem to recognise
as valid the argument which was condemned in Harburg v. Martin,
and Davys v. Buswell, namely, that it is sufficient, in order to
take a case out of the statute, that the promisor should have
an interest in a merely business sense in the property of the
principal debtor.

The Pennsylvania case of Goodling v. Simon,® seems to be
inconsistent with the English cases. The plaintiffs were holders
of a note made by a company, of which the defendants were
shareholders and creditors, as well as being respectively president
and treasurer. The plaintiffs having threatened suit on the note,
the defendants promised to pay the plaintiff’s claim upon condition
that the plaintiffs would not proceed further against the company.
It was held that the promise was not within the statute, on the
ground that the main object of the promise was not to answer
for the debt of another but to further and protect the defendant’s
own interests, by enabling them to dispose of their individual
interests in the company, which to the knowledge of all the
parties to the suit was insolvent.

In the earlier Pennsylvania cases cited in the judgment in
Goodling v. Simon, there is manifest the same inclination to
except from the operation of the statute any promise made for the

purpose of subserving the promisor's own interests without

imposing any such striet limitation upon the exception as has
been imposed by the English cases.

In the interval between the decision in Harburg, ete. v. Martin
and that in Davys v. Buswell, the Ontario case of Adams v. Craig»
was decided. The defendant Craig made a sale of goods with a
view of reducing his overdraft with the defendant bank. Included
in these goods were certain goods contracted to be purchased by
him from the plaintiff, and in order to obtain the plaintiff’s
acquiescence in the sale, an oral promise was made on behalf of
the bank that upon the sale being completed and the purchase
money being placed to the eredit of Craig, the bank would pay
the amount of a cheque drawn by Craig upon the bank in the
plaintiff’s favour. It was held that the circumstances brought
the promise within the “property cases” and that the bank was

% (1913), 54 Pa. \ulnnnr Ct. 125.
"(1911), 24 O.L.R. 4
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liable upon the oral promise to pay the cheque. It seems, how-
ever, doubtful whether the decision is consistent with the striet
view of the “property cases” adopted in Davys v. Buswell, unless
indeed the transaction may be regarded as being a purchase of
the goods by the bank from the plaintiff in order that they might
be sold by Craig together with his own goods.

(b) The Document Cases.

The clearest direct authority on this class of cases is Castling
v. Auberts* The plaintiff, a broker, had effected certain policies
of insurance for his principal, and had a lien thereon in respect
of bills of exchange accepted by the plaintiff for the accommodation
of the principal. A loss occurred under the policies, and the
defendant, in order that he might collect on behalf of the principal
the amount due from the underwriters, promised the plaintiff
to provide for the payment of the acceptances as they became
due, upon the plaintiff giving up to him the policies. The plaintiff
sustained damages by the breach of the defendant’s promise.
The defendant having collected on the policies a larger amount
than the plaintifi’s elaim, it was held that the plaintiff was entitled
to recover on the ecount for money had and received, but it was
also held that the defendant’s promise was not within the statute,
the transaction rather being a purchase by the defendant of the
securities which the plaintiff held in his hands. This, as Lord
Ellenborough, C'.J., observed,* was
quite beside the mischief provided against by the statute; which was that
persons should not by their own unvouched undertaking without writing charge
themselves for the debt, default or miscarriage of another.

Lawrence, J., says,»

This is to be considercd us o purchase by the defer ant of the plaintifi’s
interest in the policies. It is not a bare promise to t  ereditor to pay the
dent of another due to him, but a promise by the defenaant to pay what the
plmmﬂ' would be liable to pay [i. e., the acceptances], if the plaintiff would
furnish him with the means of l|n|ny 50,

The “document ecases” are discussed by Cozens-Hardy,
M.R., in Harburg, etc. v. Martin*® as being entirely distinct from
the “property cases,” but Vaughan Williams, L. J.’s definition of
the latter, already noted, clearly include the former, and the
advantage of making two classes is doubtful. The defendant’s
promise is either a contract for the release of property which
is his own or in waich he has an interest or a contract for the
purchase of property.

102 E.R. 393.
l

32, 102 L.R. 303.
0 [1902] 1 I\ B ,,\ at p. 793,

Annotation.




Domixion Law Reports. |S5 D.L.R.

(¢) The Del Credere Cases.

A contract for the employment of a del credere agent need
not be in writing, although it incidentally involves the answering
for the debt, default or miscarriage of another person.

The leading case in England is that of Couturier v. Hastie.
Parke, B., delivering the judgment of the Court of Exchequer,
said,«

The other and only remaining point is, whether the defendants are
responsible by reason of their charging a del credere commission, though they
have not guaranteed by writing signed by themselves. We think they sre.
Doubtless, if they had for a percentage n\mrumu-nl the debt owing, or per-
formance of the contract by the vendee, being totally unconnected with ‘the
sale, they would not be liable without a note in writing signed by them; but
bung the agents to negotiate the sale, the commission is paid in respeet of
that employment; a higher reward is paid in consideration of their taking
greater care in sules to their customers, and precluding all question whether
the loss arose from negligence or not, and also for assuming a greater share of
responsibility than ordinary agents, namely, responsibility for the solveney and
performance of their contraets by their ve mndees. This is the main objeet of
the reward being given to them; and though it may terminate in a liabi ity to
pay the debt of another, that is not the immediate object for which the con-
sideration is given, and the ease resembles in this respect those of Williams v.
Leper,® and Castling v. Aubert. 4 We entirely adopt the reasoning of an
Ameriean Judge (Mr. Justice Cowen) in a very able judgment on tais very
point in Wolff v. Koppel %

The principle of Couturier v. Hastie was applied and possibly
extended in the case of Sutton & Co. v. Grey.*s The plaintifis,
who were stockbrokers, entered into an oral agreement with the
defendant, who was not a member of the stock exchange, that
he should introduce clients to them, and that the plaintiffs should
transact business on the exchange for the clients thus introduced,
upon the terms that, as between the plaintiffs and the defendant,
the defendant should receive one-half of the commission earned
by the plaintiffs in respect of any transactions for such clients, and
that the defendant should pay to the plaintiffs one-half of any loss
which might be incurred by them in respect of such transactions.
The plaintiffs sued the defendant for one-half of the loss incurred
in transactions entered into on behalf of one of the clients intro-
duced by the defendant. It was held that the Statute of Frauds
did not apply because the defendant had an equal interest in the
transaction with the plaintiffs, or, alternatively, because the main
object of the agreement was not to guarantee payment of the
debt of another, but to regulate the terms of the defendant’s
employment by the plaintiffis. It was not strictly the case of

52), 8 Exch. 40, 155 E.R. 1250, rl'urunl on other grounds (1853)
156 E.R. 43, and affirmed (1856), 5 'L, Cas. 673, 10 E.R. 1065,
ch. 40, at pp. 55, 56.
5), 3 Burr. 1886; Ames’ Cases on Suretyship, 72,
“ (1802), 2 East 325.
 (1843), 5 Hill, (N.Y.) 458, Ames' Cases on Suretyship, 67
% [1894] 1 Q.B. 285, Ames’ Cases on Suretyship, 70.
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55 D.L.R.] DominioNn Law Rerorts.
the employment of a del credere agent nor was it strictly a partner-
ship, but it was held that the principle of the del credere cases
applied.

It will be observed that when the del eredere cases were in
Couturier v. Hastie first decided not to be within the statute, the
ground given for the decision was the broadest prineiple applicable
to the circumstances—a principle amply broad enough to cover
the somewhat different circumstances of Sutton & Co. v. Grey—
broad enough also to cover the very different circumstance of the
other cases previously discussed. As pointed out by Vaughan
Williams, L.J., in Harburg v. Martin,* the property cases (includ-
ing the document cases) and the del credere cases are cases of
different species, but all members of one genus. In each of these
cases there is a main contract—a larger contract—and the obli-
gation to pay the debt of another is merely an incident of the larger
contract. It is not a question of motive—it is a question of object.
The question in each case is, what is the subject matter of the
contract? If the subject matter is the purchase of property, the
getting rid of an encumbrance, the securing of greater diligence in
the performance of the duty of a factor, or the introduction of
business into a stock-broker’s office—in all these cases there is a
larger matter which is the object of the contract. The mere fact
that as an incident to that contract—not as the immediate object,
but indirectly—the debt of another person will be paid, does not
bring the case within the statute. The form of the promise is not
conclusive.  Whether the promisor in terms engages to answer
for the debt of another or not, it is the substance, not the form which
is to be regarded. The statute applies only to a special promise to
answer for the debt, default or miscarriage of another person,
that is, a promise specially directed to this end.*s It does not apply
to a promise made with some other main or immediate object.

The case of Williams v. Leper,* cited in the judgment of Parke,
B., in Couturier v. Hastie, is a good illustration of the broad prin-
ciple. One Taylor, a tenant of the plaintiff, being in arrear for rent
and insolvent, conveyed all his effects for the benefit of his
ereditors.  They employed the defendant to sell the effects and
accordingly he advertised the sale.  On the moming advertised for
the sale, the plaintifi came to distrain the goods in the house.
The defendant having notice of the plaintifi’s intention to distrain,

11902] 1 K.B. 778, at pp. 784, 786.

 “Special promise” meant, for the lawyers of the Restoration. special
us opposed to indebitatus) assumpsit. Pollock on Contraet, Sth ed., 1911,
p. 164, note (i); C. D. Hening in 57 (N.S.) Univ. Penn. L.R. 611 (June, 1000):
‘\‘l'lll(‘:' C i\‘urvtynhip, pp. LT; ef. Streetr, Foundations of Legal Liability,

“ (1766), 3 Burr, 1886, 97 E.R. 1152, Ames’ Cases on Suretyship, 72
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Annotation. promised to pay the arrears of rent if he would desist from dis-

training, and the plaintiff did thereupon desist. It was held that
the promise was not within the Statute of Frauds.

Wilmot, J., considered the distress as being actually made,
and said that the defendant made the promise to discharge the
goods. That is only another way of saying that the object of the
promise was not to answer for the debt of another, but to protect
the goods of the creditors for whom the defendant was trustee,
and this seems to be the simplest and broadest ground upon which
the decision can be based.s

It is only a particular application of the broader principle to
ray that the defendant was liable on his promise because he was
virtually a purchaser of the goods® or because he had an interest
in the goods apart from his promise® or because his liability did
not arise wholly out of his express promise.® But if there is no
actual right of distress at the time the promise is made, as for
instance where the promise is made in respect of future rent,s¢
the case is within the statute—mot being within the exception
based on the general principle as broadly stated, or any of its
particular applications.

Lord Mansfield in Williams v. Leper based his decision on the
ground that the defendant was trustee for all the creditors and
therefore obliged to pay the landlord who had the prior lien.
This is not a promise to pay the debt of another. Wilmot, J., said
that the defendant was in the nature of a bailiff for the landlord,
and, if the defendant had sold the goods and received money for
them, an action for money had and received for the plaintiff’s use
would have lain. In this connection it is to be noted that Aston, J.,
thought that if the goods had not sold for so much as the plaintiff’s
rent, the defendant would be liable for no more than they sold for.

De Colyars cites Williams v. Leper as one of the class of cases
which may be considered referable to the principle that the statute
applies only where there is a prineipal debtor, and in particular as
an illustration of the principle that a promise made to a third
person’s creditors to pay the debt of that third person out of the
proceeds of a sale of that third person’s goods is not within the
statute.>” Such a promise is not a promise to answer for the debt

8 Cf. Mathew, J., in llmbmy, ele. v. "arhr', IHXM] 1 K.B. 778, at p. 779.

8 De Colyar, faw of Guarantees, 3rd ed..

8 De Colyar, op. cit., 138,

# See Stirling, FJ in Harburg v. Martin, [1902] 1 K.B. at p. 790, treating
Williams v. Leper as a type of oae of the classes of cases [alling within the
general prumprﬂtlmt if the promisor or his property is ulreml\ iable to the
promisee, the promise is not within the statute.

® Thomas v. Williams (1830), 10 B. & C. 664, Lord Tenterden, C.J.,
at p. 670, 109 E.R. o‘h

“()p cit., pp. 78~
% Cf. Dock v. Buyd (K Co. (1880), 93 Pa. 40, Ames’ Cases on Suretyship, 40.
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of another person, but a promise to answer for the sufficiency of
a certain fund, or for the due application of the fund, as the case
may be. In such a case you undertake or promise not for another,
but for yourself. You undertake, not that another shall pay out of
the proceeds of the sale, but that you yourself will do so. Conse-
quently, there is no one liable, or to become liable, in the first
instance, to do that which you promise or undertake to do, and
therefore the operation of the statute is excluded. This belongs,
however, to the second main class of cases, which I propose next
to discuss.

IV. Guarantee Distinguished from Original Liability.

I proceed now to consider some of the cases which relate to
de Colyar’s first and second rules.

The cases already discussed afford examples of contracts which
either are or include true contracts of guarantee, but which have
been held, on special grounds, not to be within the statute. The
cases now to be discussed afford examples of promises which in
some respects bear a misleading resemblance to contracts of guar-
antee but which are not within the statute because they give rise
to original or principal, not collateral, liability on the promisor’s
part.

The rules in question are as follows:

1. To oring a ease within sec. 4 of the Statute of Feawds, Ylw primary
lighility of another person to the promisee for the debt, default, or misearriages
to which the promise of guarantee relates must exist or be contemplated,
otherwise the statute does not apply, and the promise is then valid and ean
be sued on, though not in writing *

The statute does not apply to any promise to be answerable for
another, unless such promise is made to the ereditor, that is to say, to the
person to whom another is already, or is thereafter to become liable, and who
can enforee such liability by action ®

It is elementary that in a contract of guarantee there must
always be three parties in contemplation: a principal debtor
(whose liability may be actual or prospective), a creditor, and a
third party who in consideration of some act or promise or for-
bearance on the part of the creditor promises to discharge the
debtor’s liability if the debtor fails to do so.

The leading case as to the necessity for the liability of a third
party, i.e., the existence of a principal debtor, is Birkmyr v.
Darnell,* reported as follows in Salkeld:

Declaration, That in econsideration the plaintiff would deliver his gelding
to A, the defendant ]l;rnmisml that A should re-deliver him safe; and evidence
was, that the defendant undertook that A should re-deliver him safe; and

this was held a collateral undertaking for another: for where the undertaker
comes in aid only to procure a credit to the party, in that case there is a

8 15 Halsbury, para. 880; De Colyar, Law of Guarantees, 3rd ed.,
p. 65, rule 1

% 15 Halsbury, para. 891; De ( nl\ ar, op. cit., p. 66, rule 2

% (1704), 1 Saik. 27, 91 F.R.
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remedy against both, and both are answerable according to their distinet
engagements; but where the whole eredit is given to the undert

the other party is but as his servant, and there is no remedy

this is not a collateral undertaking; but it is otherwise in the prineipal case,
for the plaintiff may maintain detinue upon the bailment, against the original
hirer, as well a8 assumpsi! upon the promise against this defendant.

It appears from the fuller report of the case in Lord Raymond’s
Reports® that upon the argument, Holt, C.J., with Powell and
Gould, JJ., seemed to be of the opinion, against Powys, J., that the
case was not within the statute, because English (to whom the
horse was delivered upon the defendant’s promise that it should
be re-delivered) was not liable on the contract, for if any action
could be maintained against English, it must be for a subsequent
wrong in detaining the horse or actually converting it to his own
use, and Powell, J., said:

That that rule, of what things shall be within the statute, is not confined
to those cases only, where there is no remedy at all against the other, but
where there is not any remedy against him on the same contraet.

The last day of the term the Chiel Justice delivered the opinion of the
Court. He said, that the question had been proposed at a meeting of Judges,
and that there had been great variety of opinions between them, because the
horse was lent wholly upon the eredit of the defendant; but that the Judges
of this Court were 2ll of opinion, that the case was within the statute. The
objection that was made was, that if English did not re-deliver the horse,
he was not chargeable in an action upon the 'prmuim-, but in trover or detinue,
which are founded upon the tort, and are for a matter subsequent to the
agreement. But I answered, that English may be charged on the bailment in
detinue on the original delivery, and a detinue is the adequate remedy, u.nd
upon the delivery English is liable in detinue, and eonsequently this promise
by the defendant is collateral, and is within the reason, and the ¢ words
of the statute; and is as much so, as if, where a man was indebted, J. 8., in
consideration that the debtee would forbear the man, should promise to pay
him the debt, such a promise is void® unless it be in writing.

V. Promise to Answer for Tort of Another.

De Colyarss properly refers to the case of Birkmyr v. Darnell
as raising a doubt as to the applicability of the statute to a promise
to be responsible for the future wrongful act or tort of a third
person,*, but it is not easy to follow the reasoning of his statement
that “ Any doubt that may have been caused by these observations
of Justice Powell, or by the decision in Read v. Nash,® was certainly
entirely removed by the case of Kirkham v. Marter.”# In neither
of the two last mentioned cases was a promise given in respect of
the future liability in tort of a third person.

62 Lord Raym. 1085, 92 E.R. 219, Ames’ Cases on Suretyship, 12,
sub nom. Buckmyr v. Darnall.

@ Strictly speaking, “void"” should be
not uncommon in the older cases.

8 Op. cil., pp. 62, 63.

64 Because the Court was at such pains to find a liability in contraet.

% (1751), 1 Wils. K.B. 305, 95 E.R. 632, Ames’ Cases on Suretyship, 25,

% (1819), 2 B. & Ald. 613, 106 E.R. 490, Ames’ Cases on Suretyship, 23.
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In Kirkham v. Marter the defendant’s son without leave or
license, had ridden the plaintiff's horse, therehy causing the horse’s
death. In consideration of the plaintifi's refraining from suing
the defendant’s son for damages for the wrongful act, the defendant
promised to pay certain sums to the plaintiff. It was held that the
defendant’s undertaking was a promise to answer for the debt,
default or miscarriage of another within the statute, and was there-
fore unenforeeable because it was not in writing.

In the earlier case of Read v. Nash it appeared that the defend-
ant Nash had promised one Tuack to pay £50 and the costs of an
action brought by Tuack against one Johnson for assault and
battery, in consideration that Tuack should not proceed to trial
but should withdraw his record. Tuack withdrew the record,
and his executor Read brought action against Nash upon his
promise. Lee, C.J., delivered the judgment of the Court as follows
(at p. 306) —

The single question is, whether this promise, which is confessed by the
demurrer not to have been in writing, is within the Statute of Frauds and
Perjuries; that is to say, whether it be a promise for the debt, default, or
miscarriange of another person; and we are all of opinion that it is not, but
that it is an original promise sufficient to found an assumpsit upon against
Nash, and is a lien upon Nash, and upon him only. Johnson was not «
debtor, the eause was not tried, he did not appear to be guilty of any default
or miscarriage, there might have been a verdict for him if the cause had heen
tried for anything we can tell; he never was liable to the particular debt,
damages, or coets, The true difference is between an original promise and
a collateral promise; the first is out of the statute, the latter is not when it is
to pay the debt of another which was already contracted.

De Colyart’ submits that the distinction between the two cases
is perfectly clear.

In Read v. Nash the promise simply was, forbear to yroceed with the action
you have commenced against A. and I will pay you £50. In Kirkham
Marter it was, do not make A. pay for his default, and I will do so mysel}.

The distinecon between an original undertaking and a col-
lateral undertaking is of course fundamental, and it is true that
Read v. Nash was distinguished in Kirkham v. Marter on the ground
that in the former case the undertaking was an original one,
while in the latter it was collateral. The difficulty is to find any
such distinction in either the form or the substance of the promises
in the two cases in question.  The only substantial differencess in
the facts is that in Kirkham v. Marter the liability of the third
party was admitted, whereas in Read v. Nash it was not admitted.
There is however no reason for assuming in the latter case that
the action against the third party was groundless, in view of the
fact that Nash promised to pay £50 and the costs in order to
prevent it from being brought to trial.

7 Op, cil., p. 87.

 Bubjeet to the question whether in Read v. Nash the liability of Joli-
son was extinguished.  See the case of Bird v. Gammon, infra 19.

55 D.L.R.
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In Fish v. Hutchinson® it appeared that an action had been
commenced by the plaintiff against one A, and the defendant, in
consideration that the plaintifi would stay his action, promised
to ymy the money owing by A. It was held that the promise was
within the statute, Read v. Nash was distinguished on the ground
that in that case it was doubtful whether there was the existing
liability of a third party, whereas in Fish v. Hutchinson there was
the debt of another still existing and a promise to pay it.

De Colyar™

It is quite po ssible to distinguish Read v. Nash from Fish v. Hutchinsor
For in Read v. Nash the promise of the defe ndnnt was 1o pay £50 and costs
On the ather hand in Airkham v. Marter and Fish v. Hutchinzon, the defend!-
ants promised not to pay the plaintiff a fixed sum of money, but something
that & third person was liable to pay.

It i n~|m|full\ submitted that the above mentioned efforts
to distinguish Read v. Nash from the later eases are not productive
of any tangible or profitable result.  The distinetion between an
admittedly valid elaim against a third party and a elaim which,
though not admitted, is asserted by action or otherwise seriously
maintained, seems to be unreasonable and unsatisfactory as o
test of the applieability of the statute to the promise made by the
defendant.  If the elaim against the third party is admittedly
invalid, cadit quaestio, beeause there is no principal debt to which
the defendant’s promise ean be collateral. But it seems unreason-
able to asstme the invalidity of the claim against the third party
for the purpose of making liable, as on an original promise, a person
whose ];rmuiw is made with respect to that claim.

As regards the suflicieney of the consideration for a guaranted
it has been held that if A believes in good faith that he |
fair chanee of suecess, a reasonable ground for suing B, and forb
to sue B on the faith of (s promise to pay, €' will be bound if
his promise is evidenced as required by the statute.” Tt would
seem reasonable that in such a case B's promise to pay either the
amount of A's claim against B, or a definite sum of money, in
consideration of A's forbearance, should prima facie be considered
a collateral promisc-—a promise to answer for the debt, default
or misearriage of another person.”  Whether the claim against
B would have been held valid in an action by A against B or not,
it is at least a claim which C considers to be a sufficient foundation
for his promise.  In such a case it scems unsatisfactory to make

Ays:

0 (1750, 2 Wils. K.B. 04, 95 E.R. 704.

0 Op. cil., p. S8,

" Sew, e., Callischer v. Bischoffskeim (1870), LR
Zeatand Alford Estate Co. (1886), 32 Ch. D,
, 19 O.LR. 463,

5 Q.B. 449; Miles v
i Drewry v. Percwal

(1

» \I\m\n assuming that the claim against B is not extinguished ns o
result of the transaction between A and
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the enforecability of ("'s promise depend upon the validity of the
claim against B, beeause the result would be to impose upon the

court which has to pass upon the enforceability of A’s claim
against the defendant C' the necessity of passing also upon the
validity of a disputed claim by A against B, although B may not
be a party to the action and the Court may not have before it
adequate material for deciding the question of B's liability.

It may be noted that in the Massachusetts case of Dexter v
Blanchard® the Court repudiated the doetrine that an oral agree-
ment to answer for the debt of another would be enforceable if
it could be shown that the original eontracting party could have
established a good defence to the debt in an action against him.

It seems better to say that Read v. Nash was in effeet overruled
by Kirkham v. Marter,”s or in other words that the decision in

Read v. Nash that the promise there in question was an original,
not a collateral, promise was wrong on the faets, and that the casc
ix indistinguishable from Kirkham v. Marter, in which the promise
was clearly eollateral.  This conclusion is, however, to be read
subjeet to the construction put upon Read v. Nash in the case of
Bivd v. Gammon in which the earlier case was expressly followed
(me Lloyd, being an execution debtor of the plaintiff, conveyed
all his property to the defendant, the defendant undertaking to
pay Lloyd's ereditors.  The plaintifi then, with the consent of
Lloyd and the defendant, withdrew his execution. It was held
that the defendant’s undertaking was not a promise to pay the
debt of a third person, but an agreement that if the plaintifi
would forego his elaim on Lloyd, the defendant would pay the
amount of the debt on his own account. It was objeeted that
the plaintiff, if he failed in this action, might still sue Lloyd or
issue exeeution; but it was answered by Tindal, . J.

il he were to do so, Lloyd might shew, on plea or audita guerela, that on good

consideration the plaintiff: gave up his remedy against Lloyd, and took the
lefendant’s linhility instead; which though not properly accord and satis-
faction, would be a complete defense on the general issue; Good v, Cheeseman
wnd 1he enses there eiied

11 Allen (93 Mass.) 365 (1865), Ames’ Cases on Suretyship, This
was said, however, in a ease in which the principal debtor was an infant and
the debt was not for necessaries.  There are cases both in England and the
United States in which it has been held that in such a ease the promise is an
original one and outside the statute by reason of the absence nf any principal
debt. Harris v. Huntbach (1 Burr. 373, 97 E.R. 355; Chapin v.
Lapham, 20 Pick. (37 Mass.) 467 (1838); Downey v. Hinchman, 25 Ind. 453

1865).  Probably a digtinetion must be made between the contract of an
infant which is mes 'rely voidable and one upon which it is legally impossible

f'vl‘]ulll to incur personal liability. Halsbury, Laws of England, vol. 15
» il

" Nee note to Forth v. Stanton, 1 Wins, Ssunders 210, 85 E.R. 217
(18 3 Bing. (N.C.) 883, 132 E.R. 650, Ames’ Cases on Suretyship, 20,

TOIS31), 2 B, & Ad. 328, 100 ER. 1165
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The case was therefore decided on the ground that there had
been novation and an extinguishment of the original debtor's
liability.

Of course if the effect of the promise is to extinguish the
liability in respect of which the promise i made, the promise must
be an original promise. It cannot be a collateral promise if there
is no continuing liability of another to which it is collateral. But
it is to be observed that in Bird v. Gammon the Court has virtually
invented a new ground of justification for Read v. Nash. 1f the
effect of Nash’s promise and the withdrawal of the record in the
action against Johnson was to extinguish Johnson's liability to be
sued, then clearly Nash’s promise was an original promise for which
no writing was required. But this view of Read v. Nash puts it
in a different class of cases. Looked at in this way, it is no longer
a decision that the defendant’s promise was original because
Johnson’s liability to the plaintiffi was uncertain, as put in the
case itself, and it is no longer difficult to distinguish it from
Kirkham v. Marter and Fish v. Hultchinson. In each of the
latter cases we must assume that the liability in respect of which
the promise was made was not extinguished by the transaction
between the plaintiff and the defendant, otherwise the decision
would be clearly wrong as the decision in Read v. Nash would be
clearly right.

In Goodman v. Chase'" the plaintiffs having recovered judgment
and sued out a ca. sa. under which the defendant’s son was arrested,
the defendant promised to pay the damages and costs. It was
held that the promise was an original promise in consideration of
the discharge of the debt as between the plaintiffs and the defend-
ant’s son. It will be observed that this case was a simple one in
this respect, that there was no question but that the debt was

" discharged as a result of the transaction between the plaintiffs

and the defendant, because the discharge of the defendant’s son
from custody with the plaintifi’s consent operated in law as a
discharge of the debt. The defendant alone was liable and his
promise was necessarily original, not collateral. It was therefore
unnecessary to consider whether the memorandum signed by the
defendant was sufficient under the statute.?

7 (1818), 1 B. & Ald. 297, 106 E.R. 110, Ames' Cases on Suretyship, 27;
(‘f Edcn v. Chaffec, 160 Mlu 225 (1843); Bailey v. Gillies, 4 O.LR. 182,

" The sufficienc; 1 on the authority of
Wain v. Warlters l&u),wut 10, mnn m wﬁneh was long regarded us
of doubtful luthority, but was at last eonﬁnned by Saundn-a v abrﬁ.ld
(1821), 4 B. & Ald. 505, 106 E.R. 1054; ) PP By
statute in England (19& 20 Vict. ch. 97, sec. 3) mi POt (RAOY 1014

ch. 102, sec. 6) the leration lotl.. need not now appear in the |

memmndum
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The cases already mentioned leave open the question whether Annotation.

a promise to answer for the future liability in tort of another
person is within the statute. In Kirkham v. Marter the liability
was purely tortious, but the wrongful act had been already com-
mitted when the defendant’s promise was made. In Birkmyr
v. Darnell the liability which was the subject of the promise was
merely contemplated when the promise was made, but the Court
found it possible to regard it as a liability arising out of contract.

It is interesting to note, however, in connection with Birkmyr
v. Darnell, that whether or not the action of detinue is technically
an action founded on contract, it has been held in modemn times
that where a person is sued in detinue for holding goods to which
another person is entitled, the real eause of action in fact is a wrong-
ful act, and not a breach of contract, because it may arise when
there is no contract, and the remedy sought is not a remedy
which arises upon a breach of contract.”

It is probable in any case that the words of the statute are
wide enough to cover a promise to answer for the future wrongful
act of a third person not arising out of a contract,* but in practice
a promise to answer for the future default or miscarriage of another
person usually refers to some contractual liability of that other
person.

VI. Casesin which the Guarantee precedes the Principal Liability.

The eases in which the guarantee precedes the liability of the
principal debtor, that is, in which the guarantee is given in order
to obtain credit for another person, raise some questions which
require special consideration.

As Street points out, * it secems strange that it did not occur
to the Courts, when the interpretation of the statute was yet
open, that the words “to answer for the debt, default, or mis-
carriage of another” contemplated only claims already in existence
at the time the collateral promise is made.

It will be noticed that all p(-r_.wn:nl engagements l{_\' ‘lhe r('prvswn:ni\ s
of & deceased person must necessarily be collateral to existing claims. Strong

reasons may be advanced for believing that the suceeeding clause contemplated
the same situation. The reason of the statute certainly does not apply with

" Bryant v. Herbert (1878), 3 C.P.D. 380, C.A,, reversing 3 C.P.ID, 18¢*
The question what was the nature of the action of detinue had been an open
question for several centuries. See Pollock & Maitland, Hist. Eng. Law, 2nd
ed., vol. 2, p. 180, . Anson (Contract, 14th ed., 1917, p, 62, 3rd Am. ed., 1919,
p. 74) adds: *‘Detinue is in fact founded in bailment, but the contract of bail-
ment imposes general common law duties the breach of which may be treated,
and should be treated, as a wrong. The judgment of Collins, L.J., in Turner v.
Stallibrass, [1898] 1 Q.B. 56 at 59, states this clearly.”

* As to the different meanings suggested for the words ““debt,” *“default”
and “miscarriage” see 15 Halsbury, p. 455, para. 884, note (s).

* Foundations of Legal Liability (1906), vol. 2, p. 188; cf. De Colyar, op.
cit., pp. 108-109.
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a8 much foree where the guaranty is given before the principal obligation is
ineurred as where the collateral promise is made afterwards; for the guaranty
almost invariably draws the consideration, e.g., the eredit from the promisee

Recognition of the distinction just stated would have made the clause in
question vastly less r.uiunl than it actuslly proved to be. Lord Mansfield
had the acumen to perceive that the statute did not apply to any ease where
the promise sued on induced the ereation of the principal obligation.® U \mn
further consideration, however, this distinguished Judge found that the law
was already settled differently and that the rule was too firmly fixed to be
shaken.® At a later day, Buller, J., had oceasion to lament that the question
was no longer open for consideration. ™

In Jones v. Cooperts Lord Mansfield, at the close of the
argument, said, “The general distinetion is a elear one, and upon
that distinction the ease which has been cited (Mawbrey v.
Cunningham) was determined.  Where the undertaking is before
delivery, and there is a direction to deliver the goods, and ‘T will
see¢ them paid for,’ it is not within the Statute of Frauds. But
there may be a nicety where the undertaking is before delivery,
and yet conditional as this is. It tums simply upon the under-
taking being in case the other did not pay.  We will look into it.”
On the following day he delivered the unanimous opinion of the
Court that the promise by the defendant to pay, if Smith did not,
was a collateral undertaking within the statute.

In Peckham v. Faria*s the promise—*“You may not only
ship that parcel, but one, two, or three thousand more, and
I will pay you if he does not”"—was in form indistinguishable
from that in Jones v. Cooper, and the same result was reached
Lord Mansfield said:

Before the ease of Jones v. Cooper 1 thought there wus u solid distinetion
between an undertaking ul|<r 'rw{n given and an original undertaking to
pay; and that, in the latter case, the surety, being the objeet of the confidence,
was not within the statute; but in Jones v. Cooper, the Court was of opinion
that wherever a man is to be ealled upon only in the second instance, he is
within the statute; otherwise, where he is to be ealled upon in the first instance.

In Matson v. Wharam*' the defendant asked Matson, one
of the plaintiffs, if he was willing to serve one Robert Coulthard
of Pontefract with groceries; he answered that they dealt with
nobody in that part of the country and did not know Coulthard;
to which the defendant replied, “1f you o not know him you
know me, and I will see you paid.”  Matson then said he would
serve Coulthard; and the defendant answered, “He is a good
chap, but I will see you paid.” A letter was afte srwards nwi\'u{
by th(- plumnﬂk from Coulthard containing an order for goods

. .llmdmy v. Cunningham (1773), cited in Jones v. Cooper (next note

% Jones v. Cooper (1774), 1 Cowp. 227, 98 E.R. 1058, Ames' Cases o1
Suretyship, 2.

¥ Matson v. Wharam (1787)
of Parker, C.J., in Perley v. ¢
approved in Cahill v. Bigelow, 18 Pick. (35 Mass. )

% 1Ubi supra.

% (1781) 3 Doug. 13, 99 E.R. 514,

ST (1787) 2 Term Rep. 80, 100 E.R. 44,

(1815), afterwards dis
369 (1836).

2 l-rm Rep. 80, 100 E.R. 44, See language
07
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and the goods were sent to Coulthard accordingly.  The goods
were charged to Coulthard in the plaintifi’s books.  They wrote
to Coulthard for payment, and getting no answer they applied to
the defendant, who refused to pay. In form, it will be observed,
the promise was indistinguishable from that in Mawbrey v
Cunningham, and therefore it was not open to the Court to dis-
tinguish the cases upon the ground put forward by Lord Mansficld
in Jones v. Cooper. 1t was necessary cither to follow or to over-
rule Mawbrey v. Cunningham, and the Court chose the latter
alternative. Buller, J., said:

If this were & new question, the leaning of my mind would be the other
way; for Lord Mansfield's rensoning in the ease of Mawbrey and Cunningham
struck me very fareibly, But the authorities are not now to be shaken;
wnd the general line now taken is, that if the person for whose use the
we furnished be lisble at all, any other promise by a third person to pa
debt must be in writing, otherwise it is void by the Statute of Fran
2, ¢h. 3

In the same sense in Birkmyr v. Darnell*s it had been al
pointed out that “where the whole eredit is given to the under-
taker, so that the other party is but as his servant, and there (s no
remedy against him, this is not a collateral undertaking,” and
the report in Salkeld closes with the following illustration:

Et per cur.  If two eome to a shop, and one buys, and the other, to gain
him eredit, promises the seller, If he does not pay you, I wll, this is a collateral
undertaking, and void without writing, by the Statute of Fraods. But if
he says, let him have the goods, I will be your pagmaster, or 1 will see you paid
this is an undertaking as for himself, and he shall be intended 10 be the ver
buyer, and the other to aet but ns his servant

From a comparison of the last illustration given in Birkmy
v. Darnell with the words of the undertaking in Matson v. Wharam,
it results that the form of words used is only primd facie a test
of the nature of the promise. As expressed by Brewer, J., in
delivering the judgiaent of the Supreme Court of the United
States in Davis v. Patrick,» *“the real character of the promise
does not depend  altogether upon the form of expression, bt
largely on the situation of the parties.”

On the one hand, the promise may be absolute in form, primd
Jacie implying original liability, as “1 will see you paid ™" or “*1 will
be your paymaster.” It may nevertheless be shewn that eredit
is in fact given by the promisee to a third party, who becomes
personally liable, and that the promisor's liability is really
collateral.  In Keate v. Temple, for instance, the defendant.
a first lieutenant in the Navy, serving on the ship Boyne, promised
to see the plaintiff paid for clothing to be supplied to the crew
A verdiet in favour of the plaintifi was held to be against the
weight of evidence, the Court considering that eredit w
to the crew in the first instance.

as given

S 1704), 1 Sall 91 E.R. 27
SOIRO1), 141 1 479,
WIT97), 1 Bo& PLO158, 126 ELR. 834
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On the other hand, the promisor may use language prima facie
implying that some one else is bound, as “I will pay if A does not
pay.” The implication that the promise is collateral may never-
theless be rebutted by proof that credit was given solely to the
promisor or that there was in fact no principal liability to which
the promisor’s liability could be collateral, as, for instance, where
goods are furnished to a third person on the credit of the promise
but the third person gives no order or does not become liable at
all. In Mease v. Wagner® the defendant promised to pay for
certain articles for the funeral of Mrs. Bradley, saying, “Charge
them to the estate of Dr. Bradley, and as soon as his nephew comes
to town he will pay for them, or I will.” As neither the estate of
Dr. Bradley nor his nephew was liable, the defendant’s promise
was held to be an original undertaking and therefore not within
the statute.

If the promise sued on embodies the only liability arising out
of the transaction in respect of which the promise is made, the
promisor’s liability is necessarily original, and the statute does
not apply. Street® refers to the illustrations given in Birkmyr v.
Darnell, and adds,

This rule has been reduced to greater certainty, though possibly not
without some violence to principle, by | olding that the credit must be extended
solely to the promisor in order to keep the statute from applying. Therefore,
if any credit at all is given to the purchaser, the promise must be in writing.*
In cases of this kind, where one party is said to come in aid to procure credit

for another, it is possible for the tradesman to give eredit to them bota jointly.
If this be done, both are liable as debtors and no writing is necessary.

The leading modern English case is Lakeman v. Mount-
Stephen.® The plaintiff Mountstephen, a contractor and builder,
had completed for the board of health of the town of Brixham
a main sewer in the town, and the board, under statutory authority,
had given notice to the owners of certain houses directing them
to connect their drains with the main sewer and stating that if
they failed to make the connections the board would do so at
their expense.  The householders did not obey the order, and the
surveyor of the board asked the plaintiff to procure the material
and do the work. The plaintiff declined to do either unless the
board would be responsible for the payment. An order of the
hoard was given as to the material and the plaintiff procured

o (1821), 1 McCord (8.C.) 395, Ames’ Cases on Suretyship, 20.

# Foundations of Legal Liability (1906), vol. 2, pp. 185-6.

% Matson v. Wharam, supra.

9 Swift v. Pierce, 13 Allen (95 Mass.) 136 (1866); Gibbs v. Blanchard,
15 Mich 292 (1867); Ames’ Cases on Suretyship, 4; Wainwright v, Straw, 15
Vt. 215 (1843). y ;

% (1874), L.R. 7 H.L. 17, Ames’ Cases on Suretri"shlp 14, affirming the
decision of the Court of Exchequer Chamber (1871), L.R. 7 Q.B. 196, which
had reversed the judgment of the Court of Queen’s Bench (1870), L.R. 5 Q.B.
613 (Mountstephen v. Lakeman).
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the necessary piping, but still declined to do the work. Some
days afterwards a conversation took place between the plaintifi
and the defendant Lakeman, the chairman of the board.» Lake-
man said, “What objections have vou to make these conneetions?"”
The plaintifi answered, “I have no objection to do the work
if you or the local board will give me the order.” Lakeman
replied, “Mountstephen, you go on and do the work, and I will
see you paid.”  The plaintiff thereupon did the work and charged
the account to the board, and upon its refusal to pay brought
action against the defendant. It was held that Lakeman had
undertaken to pay personally, the liability being an original
liability to which the statute did not apply.

Lord Caims considered that the natural meaning of the
plaintifi’s words was that he would do the work either if he had
a formal order from the board or if he had a personal order from
Lakeman, and that Lakeman gave him a personal order. Lake-
man thus rendered himself personally liable in the first instance,
and negleeted afterwards to proteet himself by obtaining from
the board a formal order and acting and paying under that order. s

Lord Selbourne, in the course of his concurring opinion,
said,

There are some observations in the opinions of the learned Judges of the
Queen’s Bench which certainly do look at first sight as if some of thoee learned
Judges thought that there might be a valid contract of suretyship,—alt! gk
there might be in truth no principal debtor. If that was the view of th
learned Judges, with all respect to them, 1 must confess myself unable to
follow it.  There can be no suretyship unless there be a prineipal debtor, who
of course may be constituted in the course of the transaction by matters ex
post Jacto, and need not be so at the time, but until there is a principal debtor

here ean be no suretyship.  Nor ean a man guarantee anybody else’s debt
unless there is a debt o1 some other person to be guaranteed.”

* The words of this conversation are taken from the judgment of Lord
Cairns, L.C. The plaintifi’s version alone is material, because the jury found
1 verdiet for the plaintiff, and the only question in the Appellate Courts was
whether there was sufficient evidence for the jury of an enforceable promise
The Queen's Bench directed a nonsuit to be entered on the ground that the
defendant’s words under the circumstances amounted only to & promise to pay
|{ the board did not. On appeal tne Exchequer Chamber reversed this
decision,

% In other words no credit was given to the board. In this sense the
case was followed in Ontario in Petrie v. Hunter (1884), 10 A.R. (Ont.) 127, and
Simpson v. Dolan (1908), 16 O.L.R. 459. The last mentioned case was dis
tinguished on the facts in McWilliam v. Sovereign Bank (1909), 14 O.W.R.
561.  In Gillies v. Brown (1916), 31 D.1.R. 101, 53 Can. 8.C.R. 557, affirming
Brown v. Colemen Development Co. (1915), 26 D.L.R. 438, 35 O.L.R. 219,
it was held on the facts that the promise made by the defendsnt Gillies to
repay to the plaintifi money advanced by the latter for the benefit of the
defendant company was not within the statute.

. n v. Mounistephen was distinguished in Ontario in Bond v.
Treahey (1875), 37 U.C.R. 360, and James v, Balfour (1882), 7 A.R. (Ont.) 461,
the promises being similar in terms but there being a continuing liability of a
third person.
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The foregoing cases illustrate the first rule,” that a promise
is not within the statute unless there is an existing or contemplated
liability of a third person to which the promise is collateral
On the same principle, a promise to procure the signature of a
third person to a guarantee is not within the statute, this not
being a promise to answer for avother,' though a promise to
give a guarantee in the future is within the statute,n

VII. The Promise must be made to the Creditor.

The second rule' requires that a promise, to be within the
statute, shall be made to the ereditor of the third person. Thus
a promise made to a debtor to pay what he owes or is liable for is
not within the statute.'o

It has also been held that a promise to a firm of which the
promisor is a member to pay what a third person owes to the
firm, if the third person fails to pay, is not within the statute.
Such a promise is not a promise to the ereditors, or at least not
one which the ereditors could enforee at law, but is a promise
by one partner to his co-partners to make good to the firm the
loss if a debtor of the firm fails to pay what he owes to the firm.'o

There remains one difficult elass of eascs which illustrate
the rule that the promise must he made to the ereditor.  The
so-called indemmity cases oblige us further to define the rule
by saying that the promise must be made to the ereditor in his
capacity as ereditor.  The promise under the statute “must
be distinguished from a contract of indemmity, or promise to
save another harmless from the result of a transaction into which
he enters at the instance of the promisor.” 1%

The leading ease as to a contract of indemuity is Thomas
v. Cook'» A and B dissolved partnership, it heing agreed that

\ should take upon himself the payment of certain debts and
that a bond should be executed by A and two other persons
to save B harmless from the payment of the debts,  Thereafter
the plaintiff, at the request of the defendant, exccuted a bond

' Phat ig, De Colvar's first rule, stated at the beginning of this paper.
100 Bushell v. Beaven (1831), 1 Bing. (N.C.) 103, 131 E.R. 1056, Ames
(Cluses on Suretyship, 21
i Mallet v.” Baleman (1865), L.R. 1 C.P. 163, Ames' Cases on Suret)
ship, 56,
12 De Colyar's second rule, st ||ml at Ih( lwgnn.uu' of tnis paper.
195 FBastwood v. Kenyon (1840), Ad & E. 438, : R.
Cases on Suretyship, 32; Barker v, Ifm/lm 2 Den.
if the promise is made to one who is neit |u ot creditor nor febtor.
Kingham (1862), 13 C.B. (N.8.) 3 E.R. l.h.
104 Inore Iltwll Hoyle v. Hoyle, IIN‘I ]1C
1% Anson on Contract, 14th ed. (1917), p. 80, Sr-l Am. ed. 1919, p. 95
1 (1828), 8 B. & C. 7
of. Harrison v, Sawlel, 10 Johns (N.\

Reader «

2 (1813), Ames’ Cases on Suretyship

LR.1218, Ames’ Cases on Suretyship, 48]
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together with the defendant and A the defendant orally promising
the plaintiffi to save him harmless from any payments which he
might have to make under the bond.  The plaintiff was aftorwards
compelled to pay under the bond and sued the defendant. Tt
was held that the defendant’s promise to indemmify the plaintifi
was not within the statute,

A different conclusion was reached in Green v, Cresswell
but the last mentioned case was disapproved in Wildes v. Dudlow,'os
and other eases, and finally Thomas v, Cook and Wildes v. Dudlou
were approved and followed in the important case of Guild v.
Conrad.'o®

The case of Guild v. Conrad is particularly instruetive, because
it affords an illustration of both an indemmnity and a guarantee,
and it is admittedly very near the line. The plaint'ff (William
Binmey) earried on business under the name of Guild & Co. in
London. He was in correspondence with a Demerara firm of
Conrad, Wakefield & Co., one of the partners in which was a
son of the defendant Julius Conrad. By a letter of June, 1888,
the defendant agreed to guarantee payment up to £5,000, of
drafts made by the Demerara firm upon the plaintiff and accepted
by him if funds should not be provided at maturity by the drawers,
There is no question but that that was a guarantee in the proper
sense of the term, that is, an undertaking to be responsible up
to £5,000 if the Demerara firm should make default.  That
undertaking was in writing; but in Mareh, 1891, the defendant
orally agreed to increase the guarantee to £6,000 in consideration
of the plaintiff’s agreeing to inerease the eredit of the Demerar:
firm to £10,000. The plaintiff claimed the inereased amount
under this oral guarantee, but the trial Judge (Mathew, J.) held
this part of the action not maintainable beeause of the Statute
of Frauds, and no appeal was taken from this part of his judgment.
The plaintiff also claimed upon an oral promise of the defendant
made in Decemiber, 1891, and another made in January, 1802,
when some bills drawn by the Demerara firm were coming due
which the plaintiff was unwilling to aceept in view of the over-
drawn state of the firm’s account.  The evidenee was conflicting
as to what was said at the interviews which took place bhetween
the plaintiffl and the defendant on these two occasions, but the
trial Judge found that the defendant promised the plaintiff that
if the plaintiff accepted the bills drawn by the defendant’s son’s
firm, the defendant would provide funds to enable the plaintiff
to meet the bills at maturity, and held that the defendant’s

1830, 10 Ad, & . 453, 113 LR , Ames' Cases on Sueeivslip
SOIST, LR 19 Eq. 195, Ames” Cases on Surctyship, 525 of, Tighe
Worrison, 116 N.Y., 263 (1880
VIR 2 Q.. 885
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' i Annotation. 1,y omise was not a contract to pay if the firm did not pay, because ould
g there was no expectation that the firm would be able to pay. ;‘(Iul( '“
4 On the faith of that promise the plaintiff accepted the bills. The 1 (h'. o 1
U Court of Appeal, affirming the trial Judge, held that the defendant “,"‘ ':'
was liable, following the case of Thomas v. Cook, and some later “’",';‘l;:
{ “; i cases. or one to
! Street's says, romise t
This class of cases has given a great deal of trouble, for it often happens ';:l,u:g:r"
| that two antagonistic elements are found in the transaction, one of which cones 8®
would seem to shew that the undertaking is independent and therefore not ba nalie
within the statute, while the other would as clearly indicate that the statute unanswet
applies. Thus, the giving by C to A of a promise to indemnify him for some reomises
act of his own may occur in a case where there is an implied obligation on }0 becom
the part of B also to indemnify him for the same act. As we have already any one (
seen, a promise to satisfy an uhlumnon which is already valid as against * The
another is almost necessarily within the statute. These two antagonistic creditor |
factors have led to confusion and conflict. made $0 ¢
Guild v. Conrad, though not cited by the author of the passage verson, t!
just quoted, is a striking example of a case in which antagonistic ﬁf’;&";""“
elements are found. The fact that as a 1esult of the defendant’s
promise a further eredit was in effect to be given by the plaintiff
to a third person, who would thereby become subject to a further o Ilf
liahility, might have been considered by the Court as a ground for Dudlow,
regarding the defendant’s promise as collateral, but the Court found
in the transaction other elements indicating that the promise was
original.  On the other hand, if the liability of the third party is
existing, not merely in contemplation, at the time of the defendant’s
promise, it would appear to be impossible to regard the transaction
as a contract of indemnity. )
! On the point last mentioned it will be sufficient, in conclusion, Soamaw
to refer to the English case of Harburg, ete. v. Martin " and the
carlier Ontario case of Beattie v. Dinnick,"* which were similar in
their circumstances, and in each of which it was unsuccessfully I"Ll
argued that the transaction amounted to a contract of indemnity. this
4 The facts of Harburg v. Martin have already been mentioned.? mot
L In Beattie v. Dinnick the plaintiff was the holder of a promissory m
& note made by a limited company payable three months after date, [
ﬁ‘ which note was a renewal of a former note. The action against l,",{]’
| the defendant Dinnick was based upon an oral promise made by -
the defendant to the plaintiff at or about the maturity of the Mo
carlier note to the effect that if the plaintiff would forbear to sue §
- by the
the company upon the note and would renew it, the defendant k;'epim
1o Sireet, Foundations of Legal Liability (1906), vol. 2, pp. 186-187. The Tempe
author then refers to Thomas v. Cook, Green v. Cresswell, and some of the M.
decisions overruling Green v, Cresswell. Edr

1 (1902] 1 K.B. 778.
11 (1896), 27 O.R. 285.

18 Supra, p. 3.
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would see that the plaintifi got his money. A Divisional Court
held, reversing the judgment at the trial, that the promise was
within the statute. Street, J., delivering the judgment of the
Court, said,"
The distinction between a promise to pay a debt already due a ereditor,
or one to be created upon the faith of the promise on the one hand; and a
sromise that if the promisee will incur a liability the promisor will indemnify
im against it on the other hand, is not at all a shadowy onc, and when the
terms of the statute and the interpretation placed upon it by undisputed
cases are considered, the reasons for holding the latter elass of promises to
pe unaffected by it, while holding the former class to be within it, seem to pe
unanswerable. It has been well settled that tne statute applies only to
promises made to the person who is or is because of the promise made to him,
to become ecreditor, and does not apply to promises made to the debtor or
any one else."®
The promise intended by the statute is therefore a promise made to a
creditor or intending creditor in that capacityv. But where the promise is
made to one who is not a creditor, that if he will incur & liability to some third
person, the promisor will indemnify him against it, it is not made to him as
creditor at ali, but rather in the character which he is asked to assume of
debtor to the third person.

" Beattie v. Dinnick, 27 O.R. 285, at p. 203
s Fastwood v. Kenyon, (1840), 11 Ad. & F. 438, 113 E.R 482; W lde
Dudlow, 1.R. 19 Eq. 195,

REX v. COLLINA.
Ontario Superior Court, Orde, J. September 2, 1920.

Svmmary convicrion (§ VII—80)— PresumerioNn oF GuiLt — RepvTTep
BY EVIDENCE—DECISION OF MAGISTRATE—WHEN OPEN TO REVIEW
~—RULES AS TO EVIDENCE—AMENDMENT TO ONTARIO TEMPERANCE
Acr, 8 Geo. V. 8, cn. 40, sec. 19,

In & summary conviction under the Ontario Temperan e Act, where the
presumption of guilt is met by evidence of the accused, tending to rebut
this presumption, the magistrate’s decision is not open to review on
motion to quash, and no conviction shall be quashed or set aside on the
ground that evidence was improperly admitted or rejected unless scme
substantial wrong was thereny occasioned.

[Rezx v. Le Clair (1917), 28 Can. Cr. Cas. 2186, 39 O.L.R. 436, followed;
Rex v. Melvin (1916), 34 D.L.R. 382, 27 Can. Cr. Cas. 350, 38 O.1.R.
231, distinguished.)

Morion for an order quashing the convicetion of the defendant,
by the Police Magistrate for the Ciity of Hamilton, for unlawfully
keeping intoxicating liquor for sale, contrary to the Ontario
Temperance Act, 6 Geo. V. ch. 50, see. 40.

M. J. O'Reilly, K.C., for the defendant.

Edvard Bayly, K.C., for the magistrate.

OrpE, J.:—The notice of motion sets forth several grounds
upon which this conviction is attacked, but upon the argument
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they resolved themselves substantially into two, namely: (1) that
there was no evidence to justify the conviction; and (2) that the
Police Magistrate improperly admitted irrelevant evidence which
affected his judgment, to the prejudice of the accused.

The accused was convicted by the Police Magistrate for the
City of Hamilton of unlawfully keeping liquor for the purpose of
sale, barter, or other disposal, at No. 23 Case street, Hamilton,
in contravention of the Ontario Temperance Act. There was
ample evidence that the accused had strong beer upon his premises.
He admits that he had several bottles, but claimed that they were
for his own private use. There was, therefore, evidence con-
stituting primd facie proof of guilt upon a charge of keeping for
sale, under sec. 88,

It was contended that possession of liquor could not be treated
as primd facie proof of guilt unless the liquor was found upon a
search made under a search-warrant issued under sec. 67. If sec.
67 were the only one which ereated the presumption of guilt upon
proof of possession, this argument might have some force. The
concluding words of see. 67 and the provisions of sec. 88 overlap,
but to give effect to the argument now advanced would be to
nullify the effect of sec. 88 completely.

Mr. O'Reilly urged that where the presumption of guilt was
met by evidence of the accused or otherwise tending to rebut this
presumption, the magistrate’s decision was open to review upon a
motion to quash. And in support of this argument he referred to
two Alberta cases, Rezx v. Covert (1916), 34 D.L.R. 662, 28 Can.
Cr. Cas. 25, 10 Alta. L.R. 349, and Rez v. Barb (1917), 35 D.L.R.
102, 28 Can. Cr. Cas. 93. Those decisions are in direct conflict
with the line of ecases in Ontario of which Rex v. Le Clair (1917),
28 Can. Cr. Cas. 216, 39 O.L.R. 436, is an example. The law on
this point is too well settled in this Province to leave room for
any question except in some higher Court.

I must hold that there was sufficient primd facie evidence of
possession on which the magistrate could convict; and, unless the
conviction ought to be quakhed upon the other ground, it must
stand.

In all cases of summary conviction, wherever it is clear that the
accused has not had a fair trial, or the magistrate’s judgment has
proceeded upon grounds which are improper or unfair to the
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accused, the conviction is open to review. Rex v. Melvin (1916),
34 D.L.R. 382, 38 O.L.R. 231, 27 Can. Cr. Cas. 350, is cited in
support of the contention that the fact that drunken men had been
geen coming from the place where the liquor was found was not
relevant to the issue, and, having been admitted, might have
affected the judgment of the magistrate. It is pointed out by
Mr. Bayly that, after the decision in that case, sec. 102a. was
added to the Act by 8 Geo. V. ch. 40, sec. 19. By that section,
“no conviction shall be quashed or set aside on the ground that
some evidence was improperly admitted or rejected, or some
iregularity occurred at the hearing, unless, in the opinion of the
Court or Judge, some substantial wrong was thereby occasioned.”

If Rex v. Melvin is to be regarded as an authority that the mere
admission of irrelevant evidence, which may have affected the
magistrate’s mind, is sufficient ground for quashing the conviction,
then it scems to be clear that see. 102a. deelares that to be no
longer law, and that now it must appear that some substantial
wrong to the accused was really occasioned thereby.

In the present case there was evidence not only of the finding of
the liquor in the house, but also that, on the occasion when the
police entered, a man who was not the accused was having a meal
at which he was drinking beer; that there were a large number of
empty gin-bottles and beer-bottles in the place; drunken men had
been seen going into and coming out of the house on several
different oceasions; and men had been seen drinking at the dining-
room table with glasses and bottles on the table, though there
was no evidence that they were drinking intoxicating liquor.
There was direct and properly admissible evidence of the foregoing
facts, but there was also a good deal of hearsay evidence, which the
magistrate ought not to have admitted, such as statements made
to the police constable by the man who was eating a meal in the
house, statements made by the wife of the accused, and con-
versations overheard in the house without any evidence that the
accused was present at the time.  All this last mentioned evidence
was clearly inadmissible.

Mr. O’Reilly contends that the evidence as to drunken men
entering or coming from the house, and as to the presence of empty
bottles, and as to the strange man drinking at his meal, is all
irrelevant and ought not to have been admitted. I cannot agree
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with this view. The accused is charged with keeping liquor for
sale. Having liquor in his private dwelling house is quite lawful,
if not kept for sale, but under sec. 88 the magistrate may convict of
keeping for sale unless the accused can displace the presumption
against him. Surely the character of the house, the frequent
presence of other men and their entering or leaving the house
intoxicated, the number of empty bottles, and the drinking of
liquor by a strange man at a meal, are all factors in assisting the
magistrate to come to a conclusion. Far from being irrelevant,
I should consider all such evidence most proper and desirable in
determining the bona fides of the defence, for that is really the
point. The accused is primd facie guilty. All such evidence,
whether adduced in support of the charge or by way of reply, is
directed towards meeting or answering the defendant’s denial of
his guilt.

Then as to the admission of the hearsay evidence, I am unable
to see how it in any way prejudiced the accused. The magistrate
finds as a fact that the accused had been selling liquor. While the
magistrate also states that the accused had been selling liquor
under the guise of refreshments, and had been carrying on a
restaurant business without a license—statements justified only
by the hearsay evidence—I do not gather from the magistrate's
judgment that he bases upon the hearsay evidence his finding of
fact upon which he adjudges the defendant guilty. And, as there
is ample admissible evidence coupled with the primd facie proof
of guilt to justify the conviction, I am of the opinion that no
substantial wrong has been done by the improper admission of
evidence, and that the conviction must be affirmed.

The motion to quash is accordingly dismissed with costs.

I was also asked to reduce the sentence of three months in
gaol, imposed by the magistrate. Some good ground should be
shewn to justify the exercise of any such power. None was shewn
in this case, and I must decline to interfere.

Judgment accordingly.

55 D.L.R

Alberta S1

DIVORCE 4
A
Y
In
adulte
woma
Ha
shoul
was n
of the
Ive
objeet
Judge
[Se
ArPE
and alin
adultery.
A A
S W
Hary
have cor
the part
not havi
that I w
correcti
Objes
of an at
years be
before u
is no di
inferenc
me clea
the disp
inferenct
be infer
since th
proper.
Itis
Wher
character

3—5!




55 D.LR. Dominion Law RerorTs.

WILSON v. WILSON.

Alberta Supreme Courl, Appellate Division, Harvey, C.J., Stuart, Beck and
Tves, JJ. October 19, 1920.

Divorce AND SEPARATION (§ IIT E—38)—ACTION FOR JUDICIAL SEPARATION
AND AL]H()NY—‘";\ IDENCE OF ATTEMPT TO COMMIT ADULTERY MANY
YEARS BEFORE ACTION—ADMISSIBILITY OF.

In an action for judicial separation and alimony on the ground of
adultery, evidence of an attempt to commit adultery with another
woman several vears hefore the action was begun is inadmissible.

Harvey, C.J., beld that the evidence was admissible and that the appeal
should be dismissed. Stuart, Beck and Ives, JJ., held that the evidence
was inadmissible. Stuart and Beck, JJ., would allow the appeal because
of the admission of the evidence.

Tves, J., would dismiss the appeal because although the evidence
objected to was inadmissible it was unnecessary snd without it the trial
Judge would have come to the same conclusion.

[See also annotation to Walker v. Walker (1919), 48 D.L.R. 1.]
ArpEAL from a judgment of Walsh, J., for judicial separation

and alimony in favour of the plaintiff wife, on the ground of
adultery.

A. A. McGiliivray, K.C., for appellant.

S. W. Field, for respondent.

Harvey, C.J.:—While I feel by no means sure that I would
have come to the conclusion of the trial Judge that adultery on
the part of the defendant was established I can feel no certainty,
not having the opportunity of seeing and hearing the witnesses
that I would not, and therefore I am not able to question the
correctness of his finding.

Objection was taken at the trial to the admission of evidence
of an attempt to ccmmit adultery with another woman several
years before the action was begun and that objection is pressed
before us. In my opinion the evidence was admissible. There
is no direct evidence of adultery in this case and it is only by
inference from the found facts that it is established. It seems to
me clear that not merely the opportunity to commit the act but
the disposition of the defendant so to do must appear before the
inference can be drawn. It is possible that the disposition might
be inferred without direct proof but if direct proof can be given
since the fact must be established it is it appears to me clearly
proper.

It is stated in Best on Evidence, 11th ed., at 278, that

Where the very nature of the proceedings is such as to put in issue the
character of any of the parties to them, . . . it is not only competent to

3—55 p.L.R.
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give | evid of the ch of the party with reference to the

issue raised, but even to inquire into particular facts tending to establish alleged, t
it, attempt, «
and cases of keeping a common bawdy house, seduction and rape this case I
are cited as instances. person.
In my opinion the principle there enunciated is hee appli- ciple of fa
cable and declares this evidence admissible. must be |
It is also objected on the argument before us for the first time shew adul
that this action should have been begun by a petition, that there in order tc
were other defects. In my opinion this is only a question of his or he
procedure which is for the purpose of bringing the merits before approache
the Court and it is now too late to object. natural fa
The only other objection is as to the quintum of alimony beforehan
which the trial Judge fixed at $100 a month. Having regard to pleaded st
the evidence as to the value of the defendant’s property and its | I cann
character and of his business and the age of *he parties who have relevancy
been married for 27 years and the manner of acquisition of the Viow one |
property the amount is in my opinion in no way excessive. B‘:“ I'do)
I would therefore dismiss the appeal with costs. ceive & 1
Stuagr, J.:—I agree with Harvey, C.J., upon the point of therefore,
procedure, viz., that the objection even if it could have been properly in fact ha
taken at the beginning, ought not, at this late stage, to be enter- please to
tained. But I agree also with Ives, J., that the procedure was in the att
correct in any case. I think it was only the substantive law of more thar
divorce that was introduced by the North West Territories Act Which, on
and not the mere procedure for enforcing that law in the Pro- thought e
vincial Court. This I take to be the principle of the decision Passions t
in Board v. Board, 48 D.L.R. 13, [1919] A.C. 956. Theref
But I agree with Beck, J., that the evidence of the witness was inadn
McSorley was improperly admitted. We have, in the last year Next g
or two, been obliged to begin the administration of a new field of evidence.
law, one which we had before never felt it necessary to examine, but may ¢
viz:—the law of divoree and judicial separation. We have now o the.‘
to consider, far more frequently than ever before, the question ‘I); mmay, i
of evidence of adultery. I think it would be a very grave step, I t]:il:: s
indeed, to lay it down as a general rule for the future, that a " .
plaintiff, in one of these actions, could in his or her pleadings :‘t:itdknow
allege adultery only with a named paramour and then, when it fnmﬂzlle:tt

came to trial, should be at liberty, in order to prove the adultery oy
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alleged, to introduce, quite without warning, evidence of an
attempt, or desire, evinced years ago (seven or eight years in
this case I think), to commit adultery with an altogether different
person. That is, in my opinion, too great a violation of the prin-
ciple of faimess and natural justice. The defendant, of course,
must be prepared to contest all proof of facts which tend to
shew adultery with the person named. But if it is proposed,
in order to prove that, to shew that at one time and another during
his or her past life and years ago, he or she made improper
approaches to this person and that, it does seem to me that
natural fairness will require that these alleged facts be pleaded
heforehand at least. And I do not mean to say that even if
pleaded such facts could be admitted properly to proof.

1 cannot, moreover, agree to the view that there is any logical
relevancy. This, of course, depends not upon law but upon what
view one takes of what is a proper basis for an inference of fact.
But I do not think it at all follows that, because & man may con-
ceive a passionate desire for sexual intercourse with one woman,
therefore, you may infer that he had a desire to have—and did
in fact have—sexual intercourse with any other woman one may
please to name. This would be leaving no room for differences
in the attractive qualities of women; and would mean nothing
more than the mere assertion that the man had natural passions
which, on one occasion, he failed to restrain. Of course, if it were
thought necessary to prove that human beings have really natural
passions the fact might be relevant.

Therefore, but chiefly on the first ground, I think the evidence
was inadmissible.

Next as to the consequence of the improper admission of this
evidence. I think it means that the Court of Appeal must reject it;
but may either make up its own mind, there having been no jury,
as to the facts from a perusal of the evidence properly admitted,
or may, in its discretion and in a proper case, order a new trial.
In such a case, the finding of the trial Judge is not to be regarded,
I think, at all because it was based upon different evidence. I do
not know that I should have much hesitation in finding from the
evidence that there had been adultery, but, I think, in view of the
facts that the plaintiff, last October or November, directly accused
the two of the offence in the presence of each other, which they
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did not deny ; and that she continued to cohabit with the defendant
thereafter until she left, that she must be held to have condoned
the offence. She had apparently plenty of places to go to and
often did go away to her daughter’s on visits. 1 do not think
she was in such hard case that she was forced to stay with her
husband.

Her final departure was not due to the fact of adultery newly
discovered and was not indeed intended at the moment as a
departure at all but only a visit. The trial Judge thought that
the adultery continued thereafter right up to the trial. If 1
were hearing a mere appeal upon the facts I do not think I would
venture to disturb this finding. But, in the circumstances,
I have to make up my own mind on the admissible evidence as
I read it and I am bound to say that I do not feel prepared to
find as a fact, upon the evidence as I find it in the book, that there
was adultery after the plaintifi’s departure.

Yet the evidence is so strong respecting the prior adultery
that, I think the only satisfactory course, in view of the admission
of the improper evidence, is to allow the appeal and order a new
trial. The admission of the evidence referred to and its consider-
ation by the trial Judge, was, I think, a “substantial wrong”
to the defendant, within the meaning of R. 329 (Rules of Court,
C.O.N.W.T. 1915). Iam, myself, not quite sure how much weight
the reading of it has had upon my own mind in respect of the
question of the existence or non-existence of the adultery charged
and that even though I think it was logically irrelevant. One
may mistake a prejudice upon moral grounds for a safe basis of
reasoning about facts,

Beck, J.:—This is an appeal from the judgment of Walsh, J.,
at the trial in an action for judicial separation in which he gave
judgment for the plaintiff, the wife. Subject to how 1 would have
been affected by the appearance and demeanour of the witnesses,
1 am inclined to believe that, in view of the character of the
evidence on the plaintifi’s behalf—evidence leading only to infer-
ence of adultery—and the denial of the misconduct by the husband
and the woman with whom misconduct is alleged; the relationship
between all the parties concerned and their near relatives for
many years and the corroboration of the defendant’s evidence
in some particulars, 1 would not as a trial Judge have found in
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favour of the plaintiff. Certainly if the case had been one for
divorce I feel sure I would have dismissed the action.

As to the nature of the evidence in such cases as this, see Bishop
on Marriage, Divorce and Separation, vol. 2, p. 517, secs. 1349
et seq. and Ginger v. Ginger (1865), L.R. 1 P. & D. 37. Were
there nothing more in the case I should, however, have felt inclined,
with hesitancy, to leave the trial Judge’s finding undisturbed;
but there is a question of the inadmissibility of evidence.

A woman was called as a witness on behalf of the plaintiff
who stated that in the year 1912, the defendant made improper
proposals to her which she resisted. This evidence was objected to.

I think it was inadmissible. The only cases bearing upon the
question, that I have been able to find, are those noted in Phipson
on Evidence, 5th ed., p. 150, tit “adultery.” Those noted in the
first column were all cases of acts of adultery, or acts from which
adultery might well be inferred, with the respondent—acts other
than those upon which the petition was based—that is, similar
acts with the same party. In these cases the evidence was
admitted. In the second column is the following note (p. 150):

A, petitions for divorce from B., her husband, on the ground inter alia
of his adultery with C. Evidence that B. had committed adultery with
D. and was a man of immoral habits, held inadmissible, Pollard v. P., 1904,
Times, Mar. 26, per Jeune P. Contra Joyce v. J., 1909, Times, April 9, where
attempts by B. to enter the women servants’ bedrooms were proved; and
such evidence might subject to the protection of 32-33 Vict. ch. 68, sec. 3,
be relevant as affecting credit.

The English statutory provision above referred to is the same
as sec. 8 of the Alberta Evidence Act, 1 Geo. V. 1910 (2nd sess.),
ch. 3. This would not make the evidence objected to admissible
if, at all, in the circumstance of this case, for the defendant had
not yet given evidence.

I think the evidence objected to was not admissible. I think

it could not have failed to make an impression upon the mind
of the trial Judge, as it in fact appears to have done upon the
plaintifi as corroborative of the allegation of the defendant’s
adultery, and furthermore, as diminishing the credibility of the
defendant as a witness on his own behalf. Furthermore, there
was an attempt made by defendant’s counsel to rehabilitate the
defendant’s credibility but evidence for this purpose was rejecteds
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i ——— On the ground then, of the improper admission of evidence, I procedure
i AL S_C_ would allow the appeal. the provir
i WiLson As to the costs, it seems that they must all fall upon the If the
i;' # . defendant. were not
i r— Ives ".:—This is an appeal from the judgment of Walsh, J., the statut
h | P ™=J in an action, brought by a wife, for a judicial separation and for dietion.
il s alimony on the ground of the husband’s adultery. Bankrupt
b The first ground of appeal is, that the circumstances disclosed istration ¢
-‘?M by the evidence do not support the finding of adultery. because ¢!
,:,i.: ¥ I agree that the evidence of the witness McSorley, of defend- and not p
it ant’s attempt upon her, was inadmissible; but in view of the rest By ou
! of the evidence, it was unnecessary and without it, I am satisfied, to be adji
the trial Judge would have come to the same conclusion. every act
I think the rather exhaustive examination of the evidence claim by
during the argument leaves no room to doubt that the finding is 1t foll
supported. ticular ki
Next, it was argued that there had been condonation statemen
by the wife of the husband’s conduct. It seems idle to discuss rule spe
whether or not the evidence amounts to a condonation up to but the
January or February of 1920, when the wife was called away by within t
the illness of her daughter in Saskatchewan. She never returned 1915, Rul
and the trial Judge finds that the husband’s adulterous conduct by state
continued up to the time of trial. Manifestly then, there could 6 Terr. |
be no condonation of his conduct during that period. If con- Ordinanc
donation had been proved however, advantage of that defence Thea
must be given even though not pleaded.
But the submission of the counsel for the appellant most
strongly argued was that the Court was without jurisdiction
having regard to the pleadings and proceedings. g
It is urged that an action for the remedy claimed here must - P
be brought by a petition, verified by plaintifi’s affidavit and nega- .n:
tiving collusion because so prescribed by the statute giving the
remedy, viz.: Divorce and Matrimonial Causes Act, 1857, 20-21 -
Viet. (Imp.), ch. 85. That statute is in force here by virtue of lliqusu
Dominion legislation and it is urged that this Court has juris- 2 CA::':
diction to entertain the action only if the statutory procedure ;
is adopted. I think that is true only in the absence of established A«
rules of procedure applicable here. The administration of justice :‘,ﬁz&

in the Province including the constitution of the Courts and the
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procedure in civil matters in those Courts is exclusively within
the provincial authority under the B.N.A. Act.

If the Court in this Province, administering the Act of 1857,
were not a Provincial Court, then the procedure prescribed by
the statute would require to be followed in order to confer juris-
diction. For example, the recent Dominion Act relating to
Bankruptey, preseribed the procedure to be followed in the admin-
istration of that legislation and such procedure becomes obligatory
because the Court dealing with that subject is a Dominion Court
and not provincial.

By our Rules of Court provision is made to enable every claim
to be adjudicated. Rule 119 says: “ Except asotherwise provided,
every action shall be commenced by the issue of a statement of
claim by the clerk of any judicial district of the Court.”

It follows that, in the absence of special provision for a par-
ticular kind of action, then the action shall be commenced by a
statement of claim and that is the position here. We have no
rule specially dealing with actions for judicial separation,
but the administration of the Act granting the remedy, being
within the jurisdiction of this Court, R. 119 (see C.O.N.W.T.
1915, Rules of Court), in effect, requires the action to be commenced
by statement of claim. The case of Gray v. Balkwill (1907),
6 Terr. L.R. 283, was decided when sec. 21 of the Judicature
Ordinance was in force. That section was repealed in 1918.

The appeal should be dismissed with costs.

Judgment accordingly.

GRAHAM & STRANG v. DOMINION EXP'KESS Co.
Ontario Supreme Court, Masten, J. June 25, '920.
1. IntoxicaTiING LiQuors (§ II A—41)—ONTARIO "1 MPERANCE Ac1—
ARD OF LicENse CoMMISSIONERS—POWER Tu INTERFERE WITH
EXPORT OF LIQUOR FROM PROVINCE.

The Ontario Temperance Act, 6 Geo. V. 1916, ch. 50., does not give
power to the Board of License (,ummmnnners tor Ontario to interfere
with the export of liquor from Ontario. Secs. 41 and 46 of the Act were
not intended to form a basis for interfering with the export of intoxicating
liquor and if they do, they are be\omf the powers of the Provincial
Legislature.

2. Carriers (§ III B—382)—Or rLiquor—Proressep pusiNess—Dury 10
RECEIVE CONSIGNMENT FOR DELIVERY IN ANOTHER ProviNce—
Rervsat—Lianiry.

A common carrier, part of whose professed business is the carrying of
liquor cannot at its own option refuse to carry, for a firm of dealers in
intoxicating liquors, a consignment of liquor 'for delivery in another
Province, even though such firm is designated by th\‘ Hourd of License
Commissioners as one whose goods they should not e

[Gold Seal v. Dominion Ezpress Co. (1917), 37 D.L. R 469 followed.)
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i AN action brought by a firm of dealers in intoxicating liquors Beoos
] 8.C.  to compel the defendants, who were carriers, to receive and exclusivi
I Gramaw  transport shipments of liquors from the plaintiffs’ warehouse in and the
gt ! Bn&nm the town of Kenora, in the Province of Ontario, to persons in jurisdict
hiité v. other Provinces or in foreign countries. The plaintiffs, as soon as granted
i DE‘:'.:“" the action was commenced, applied for an interim mandatory p——
R Co. order and injunction. The motion came on for hearing before I des
.-‘r.. St tement. MASTEN, J., in the Weekly Court, Toronto, and was turned into I th
ﬂ { a motion for judgment, and heard, subject to preliminary grantabl
gt objections. mandan
st D. L. McCarthy, K.C., for the plaintiffs. a privat
gl Angus MacMurchy, K.C., and A. D. Armour, for the defend- enactme
l-‘é,“..« b ants. carriers
S Edward Bayly, K.C., for the Provincial Board of License transpor
Commissioners (intervenants). carried |

" The Attorney-General for Ontario was duly notified, but did depends
il not desire to be heard. Act, anc
:{"._ ’ Masten, J June 18. MasTEN, J.:—Motion by the plaintiffs for an interim by Mr.
mandatory order requiring the defendants, until the trial of Act RS

this action, to receive from the plaintiffs and transport ship- “7.

ments of liquor from the warehouse of the plaintiffs in the town of receiver

Kenora, in the Province of Ontario, to persons in other Provinces cases in

or foreign countries permitting such traffic, in bond fide trans- such or

actions, or, in the alternative, for an injunction to restrain the either

defendants from refusing so to receive and transport such ship- Court sl

ments of liquor, and for such further and other order as may seem Thos

just. Court is

The facts not being in dispute and adequately appearing on venient’

the material filed, I suggested in the course of the argument that But,

the motion be turned into a motion for final judgment, and, no position

reason to the contrary being suggested by counsel, I directed that raised o1

course, and the argument proceeded on that footing. to serve

The defendants raise two preliminary objections:— sought,

First, that mandamus does not lie under the form of proceeding solidate

here adopted, because, in the circumstances shewn, the order, if granted

made, must be in the nature of the prerogative writ of mandamus, With

and because such prerogative writ can be issued only on summary visions |

application upon originating notice, and cannot be granted in an touching

action. Sections

They an
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Second, that the defendants ave primarily subject to the
exclusive control and direction of the Dominion Railway Board,
and the jurisdiction of the Court is thereby ousted, or, if not, its
jurisdiction is so doubtful that, as a mandamus ought only to be
granted in the clearest cases, the jurisdiction ought not to be
exercised.

I deal with these objections in their order:—

I think that what is here sought is the mandatory order
grantable in an action, and not the high prerogative writ of
mandamus. The plaintiffs seek to enforce a personal right against
a private corporation: a right, moreover, arising not from statutory
enactment, but by force of the common law rule requiring common
carriers to receive and transport goods properly tendered for
transportation, provided such goods are of the class customarily
carried by them. Further, I am of opinion that the jurisdiction
depends on the construction of sec. 17 of the Ontario Judicature
Act, and not on the historical argument which was so ably urged
by Mr. Armour. The words of sec. 17 of the Ontario Judicature
Act R.8.0. 1914 ch. 506, are as follows:—

“17. A mandamus or an injunction may be granted or a
receiver appointed by an interlocutory order of the Court, in all
cases in which it appears to the Court to be just or convenient that
such order should be made; and any such order may be made
either unconditionally, or upon such terms and conditions as the
Court shall deem just; . . .”

Those words appear to me to confer a jurisdiction which the
Court is bound to exercise if, in its opinion, it is “just or con-
venient”’ that a mandatory order be granted.

But, in order that no technicality may interfere with the dis-
position on the merits of the substantial and important question
raised on this motion, I grant leave to the plaintiffs, if so advised,
to serve nunc pro tunc an originating notice claiming the relief
sought, I shorten the time for such notice to one day, con-
solidate the two motions, and direct that any order that may be
granted issue in both proceedings.

With respect to the second preliminary objection: the pro-
visions of the Railway Act of Canada, 1919, 9-10 Geo. V. ch. 68,
touching express companies, are to be found in secs. 362 to 366.
Sections 362, 363, and 364 were more especially referred to.
They are as follows:—*
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“362. No company shall carry or transport any goods by
express, unless and until the tariff of express tolls therefor or in
connection therewith has been submitted to and filed with the
Board in the manner hereinbefore provided; or, in the case of
competitive tariffs, unless such tariffs are filed in accordance with
the rules and regulations of the Board made in relation thereto;
or in any case where such express toll in any tariff has been dis-
allowed or suspended by the Board.

“363. No express toll shall be charged in respect of which
there is default in such filing, or which is disallowed or suspended
by the Board.

“364. The Board niay by regulation, or in any particular case,
prescribe what is carriage or transportation of goods by express,
or whether goods are carried or transported by express within the
meaning of this Act, and may order that all such goods as the
Board may think proper shall be carried by express.”

A consideration of this group of sections appears to me to
indicate that the jurisdiction of the Railway Board over express
companies is confined to the question of tolls and tariffs, with
accompanying provisions for making the same effective; and it is
also to be observed that, while sec. 364 provides that the Board
“may order that all such goods as the Board may think proper
shall be carried by express,” there is no corresponding provision
under which the Board may interdict the express company from
carrying any particular class of goods.

This view receives support from the decision of the Board of
Railway Commissioners in the case of Canadian and Dominion
Ezxpress Cos. v. Commercial Acetylene Co. (1909), 9 Can. Ry. Cas.
172.

The particular merchandise which is here in question is one
gallon of whisky.

The existing express tariff sanctioned by the Board of Railway
Cormissioners, at p. 16, art. 33, expressly deals with the trans-
portation of liquor and prescribes the rates to be charged for the
transportation of whisky. At the present time the Board has not
assume. to prohibit or in any way to interfere with the trans-
portation of whisky by the defendant company; on the contrary,
the implicstion from item 33 of the tariff above mentioned is
that the defendant company are carriers of liquor.
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Very clear and express words are necessary to oust the juris-
diction of the Court. Here I find nothing to oust the jurisdiction
at the present time; and, in my opinion, I am bound to exercise it.

Section 362, however, provides that “no company shall carry
or transport any goods by express . . . in any case where
such express toll in any tariff has been disallowed or suspended
by the Board.” I express no opinion in regard to the situation
that might arise if the Railway Board disallowed or suspended
that item of the tariff relating to the transportation of liquor.

The result is, that I find myself unable to give effect to either
of the preliminary objections.

On the merits, I have, after careful consideration, reached the
conclusion that the plaintiffs are entitled to the relief sought,
and, the circumstances shewing urgency (the plaintiffs’ business
being at a standstill), I announce my conclusion without delaying
to formulate my reasons, which will be given in a few days. The
judgment will declare that the defendant company are bound to
receive from the plaintiffs and transport shipments of liquor sold
from the warehouse of the plaintiffs in the town of Kenora, in the
Province of Ontario, to persons in other Provinces or foreign
countries permitting such traffic, in bond fide transactions; and
ordering the defendant company to receive and transport liquor
accordingly.

Costs will follow the event.

June 25. MasTEN, J.:—On the 18th instant I dealt with the
case by disallowing the preliminary objections and announcing
the conclusion at which I had arrived, and I now proceed to state
my reasons.

The facts set up by the plaintifis are that, prior to the 5th
May, 1920, they carried on an export business in liquor from
their warehouse in Kenora, and shipments were from time to
time offered to the Dominion Express Company at Kenora and
received by them for transportation to points in other Provinces
of the Dominion of Canada, and the said shipments were delivered
by the said Dominion Express Company to consignees residing
outside the Province of Ontario.

By a mail order form, dated the 1st May, 1920, one J. A.
Gowler, residing at 214 Ethelber street, Winnipeg, Manitoba,
ordered from the plaintiffs a gallon of whisky, at the price of $12,
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which sum was received by the plaintiffs with the order. There-
upon the plaintiffs caused to be carried to the office of the defend-
ant company at Kenora the said one gallon of rye whisky, and
requested the express agent of the defendant company at Kenora
to ship the same to J. A. Gowler, 214 Ethelber street, Winnipeg,
Manitoba. All the requirements of the defendant company in
respect to the said shipment were complied with by the con-
signors, and they were willing and ready to perform such other
things, if any, as might lawfully be required by the defendant
company for the purpose of making the said shipment to the said
Gowler. The agent for the defendant company refused to accept
the said shipment, purporting to act upon instructions from his
head office. The said agent stated that his instructions were
that no such shipments of liquor could be received for trans-
portation by the defendant company. By reason of the refusal
of the defendant company to accept and transport such shipment,
the plaintiffs are prevented from delivering the said goods to the
said Gowler, and in consequence thereof suffer loss and damage.
The plaintifis have received other orders for the export sale of
liquor from their warehouse in Kenora, and, owing to the refusal
of the defendant company as hereinbefore mentioned, are pre-
vented from exporting liquor, and in consequence thereof are
unable to carry on their business as exporters. They further
allege that their liquor warehouse at Kenora is suitable for the
business of export sale of liquor and complies with all the proper
requirements, and has heretobefore been approved by the Board of
License Commissioners and licensed as a customs and bonded
warehouse, and no other goods than liquor for export from Ontario
are kept and no other business than keeping and selling liquor for
export from Ontario is carried on therein; and that the plaintifis
are prevented by reason of the refusal of the Dominion Express
Company as aforesaid from selling liquor from such warehouse to
persons in other Provinces than Ontario, or in foreign countries.
They further allege that, by reason of the refusal of the defendant
company so to receive and transport the shipment above men-
tioned, the legal rights of persons in other Provinces than Ontario
are wrongfully affected and interfered with . . . that their
business consists solely in bond fide tr tions in liquor bet
themselves, in the Province of Ontario, and persons in other
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Provinces or foreign countries; and that, in the event of the
continued refusal of the defendant company to accept shipments of
liquor for export sale as aforesaid, they, the plaintiffs, will be
compelled to abandon their business; that, unless an order of the
Court is made without delay commanding the Dominion Express
Company to receive and transport such shipments, they cannot
continue to carry on their business; also that their business
must necessarily be carried on by express, and the only means of
transportation available is the Dominion Express Company; and
that they will suffer loss and damage for which they cannot sub-
sequently be compensated, because, pending such refusal, the
business of the plaintiffs cannot be carried on, and now continues
to be embarrassed and prejudiced and at an actual standstill,
with no remedy available other than an order of this Court
commanding the defendant company forthwith to receive and
transport.

In answer, the defendants have filed an affidavit of Walter
Hudson Burr, traffic manager of the defendant company, producing
a copy of a letter dated the 25th March, 1920, purporting to be
signed by J. D. Flavelle, Chairman of the Board of License Com-
missioners for Ontario, as follows:—

“The Superintendent
“Dominion Express Co., Toronto.
“Dear Sir:

“On the 31st of this month certificates granted to certain
individuals and companies enabling them to legally ship intoxi-
cating liquor to points outside the Province of Ontario will lapse
at midnight of that day, and the Board would ask you to instruct
your agents in these districts not to permit any further shipments
of liquor after that date until they are notified in writing by the
Board. The names of the individuals and companies at present
holding these certificates with their places of business, are as
follows:—

“The Hudson’s Bay Co., Kenora; John Stormont jr., Kenora;
Kenora Wine, & Spirit Co., Kenora; James P. Gordon, Dryden;
Rat Portage Liquor Co., Kenora; Liquor Imports Ltd., Kenora;
D. O. Roblin, Toronto; Hatch & McGuinness, Toronto; Graham
& Strang, Kenora; Kenora Exporting House, Kenora; Western
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Shippers, Kenora; Rainy River Export Co. (E. J. Callaghan,
Pres.), Rainy River; Leo. George, Ottawa; Herman Holbeck,
Fort Frances.
“Will you kindly notify at once your agents at these points to
the above effect?
“Yours truly,
“J. D. Flavelle, Chairman.”’

Also a further letter dated the 3rd April, 1920, to W. H. Burr
from J. D. Flavelle, as follows:—

“W. H. Burr, Esq.,
“Traffic Manager, Dominion Express,
“Toronto, Ont.
“Dear Sir:—

“We confirm telegrams sent out yesterday advising the
different transport companies to permit shipments of liquor to
continue until April 30th from the export warehouses in Kenora,
Dryden, Toronto, and Ottawa. We have extended the time
permitting shipments of same until April 30th.

“Yours truly,
“J. D. Flavelle.”

The defendants further allege that on the 28th April, 1920,
the said W. H. Burr, as such traffic manager, received from J. D.
Flavelle a further letter dated the 27th April as follows:—

“Dear Sir=—

“Discontinue shipments of liquor after midnight Friday April
30th, from export warehouses, unless under special written
instructions from the Board of License Commissioners for Ontario.

“Yours truly,
“J. D. Flavelle.

“Warehouses: D. O. Roblin, Toronto; Hatch & McGuinness,
Toronto; Hudson’s Bay Co., Kenora; Kenora Wine & Spirit Co.,
Kenora; Rat Portage Liquor Co., Kenora; Liquor Imports
Limited, Kenora; Graham & Strang, Kenora; Kenora Exporting
House, Kenora; Western Shippers, Kenora; James P. Gordon,
Dryden; Leo George, Ottawa.
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“W, H. Burr, Esq.,
“Traffic Manager, Dominion Express Co.,
“King & Simcoe Streets, Toronto.”

The affidavit of Burr then continues as follows:—

“4. No special written instructions and no instructions of any
kind were given by the said Board or its chairman to me or to the
defendant company after the letter of the 27th April permitting
the said company to accept shipments of liquor from the plaintiffs.

“5. Since the passing of the Ontario Temperance Act the
defendant company has not knowingly received or carried or held
itself out as prepared to receive or carry shipments of liquor from
points within to points outside of Ontario, except as authorised
by the said Act and permitted by the Board of License Com-
missioners for Ontario.

“6. Any shipments received and carried for:the plaintiffs, as
alleged in paragraph 2 of the affidavit of Walter Ewing Strang
sworn herein, were so received and carried under the authority
of the said Board, evidenced by the export warehouse certificate
issued to the plaintiffis by the Board and extended to the 30th
April last, which authority had expired prior to the happening
of the events in question herein.

“7. The said company, in ceasing to receive or carry ship-
ments of liquor except as specially authorised or required by the
said Board, has endeavoured thereby to comply with the law and
with the authority appointed to administer the Ontario Temper-
ance Act.”

The defendant also files the affidavit of Henry Parsons Sharpe,
general agent of the defendant company, producing and identifying
as exhibits A. and B., copies of “ Express Classification for Canada
No. 4, effective 1st February, 1920,” which, taken together,
constitute the classification in use by the defendant company
during the month of May, 1920.

The contentions of the defendants are:—

1. That they are not common carriers.

2. That, if they are common carriers, their powers, rights,
and limitations are derived exclusively from the provisions of the
Railway Act, and that they are not thereby placed under obligation
to carry for every person.
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3. That, even if they are common carriers of liquor, they do

not profess to carry any liquor except in accordance with the ”hﬁl,
license of the Board of License Commissioners of Ontario. -
4. That, having regard to the provisions of the Ontario Tem- pRam——
perance Act, liquor can only be exported from the Province of S
Ontario from a duly licensed export warehouse; that the plaintiffs’ }:":‘:::
warehouse has ceased to be a duly licensed export warehouse; “(@) "
that the liquor now contained in it is illegally in the Province of sl othm‘
Ontario; and that the License Commissioners of Ontario are by iy
the Ontario Temperance Act empowered to prohibit and have “(3) 1
prohibited the transportation out of the Province of such liquor. ool

Opposing this principal contention, the plaintiffs submit
broadly that the action of the License Commissioners and the
refusal of the defendants to transport liquor from Ontario to
Manitoba amount, in the circumstances, to a prohibition of

transport
In the
O.R. 203,

inter-provincial trade; and, whether done directly or indirectly, =
is in its essence an interference with trade and commerce, ultra of .thm, o
vires of the Provincial Legislature; and hence that the Ontario I

Temperance Act, if and in so far as it supports the action of the

Board of License Commissioners, is uléra vires. It ey

On a narrower ground the plaintiffs further submit that the ::m:;iﬂ:’:
liquor warehouse of the plaintiffs and the business now carried on ﬁ;'ation &t

therein does comply with all the requirements of the Ontario nlitid
Temperance Act; that such warehouse has heretofore been

defi
approved by the Board; that such approval is final, unless altera- ti(o:: dt:::
tions or variations in the construction of the warehouse are aud the ta
shewn to have taken place, or unless it is shewn that the business Railway 1

is not being carried on as a genuine export business; that no such
variation or alteration in conditions has arisen; and, consequently,
that the action of the Board of License Commissioners in prohibit- Tia b
ing the exportation of the plaintiffs’ liquor is not supported by the ke r;)m
provisions of the Ontario Temperance Act. The plaintiffs, only such
therefore, contend that the defendants are bound, as common urged by t
carriers, notwithstanding the directions of the License Board, the 2
to receive from the plaintiffs and convey to Winnipeg the whisky though hell
in question. cary it onl
The first question is, whether the defendant company are “oa;\l of 1
common carriers. The incorporation of the company was by portation (
special Act of the Dominion of Canada, 1873, 36 Vict., ch. 113. atssi
Section 4 of that Act declares:— )

whisky, is
fess to can
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“It shall and may be lawful for the said company

“(1) To contract with railway companies, steamboat com-
panies or owners, stage or waggon proprietors and others, for the
carriage and transport of any goods, chattels, merchandise, money,
packages or parcels that may be entrusted to them for conveyance
from one place to another within the Dominion of Canada:

“(2) To contract with British and foreign express companies,
and other parties, for co-operating with and transacting such
business as aforesaid in connection with the said (ompany:

“(3) To acquire, construct, charter and maintain boats,
vessels, vehicles, and other conveyances for the carriage and
transport of any goods or chattels whatsoever by the Company.”

In the case of Johnson v. Dominion Express Co. (1896), 28

a common carrier;” and in F. T. James Co. v. Dominion Express
Co. (1907), 13 O.L.R. 211, 218, the late Chancellor, Boyd, said
of these same defendants: “The defendants are common carriers,
and are liable as such for acts of negligence.”

It may well be that their rights, liabilities, and obligations are
modified and affected by the provisions of the Railway Act, and
by the orders of the Railway Board, but no alteration or modi-
fication of their obligations, affecting the question which is sub-
mitted in this case, has been shewn. I therefore hold that the
defendants are fundamentally common carriers, with their obliga-
tions modified as to tariff rates by the Railway Act of Canada;
and the tariff of rates filed by the defendants and approved by the
Railway Board of Canada establishes that liquor, including
whisky, is one of the classes of goods which the defendants pro-
fess to carry.

It is, however, a well-recognised principle of the law of carriers
that a common carrier is under obligation to receive and transport
only such goods as it professes to carry; and the second point
urged by the defendants and by the License Board is, that, since
the passing of the Ontario Temperance Act, the company, even
though held to be common carriers of liquor, have professed to
carry it only when such carriage was authorised or licensed by the
Board of License Commissioners of Ontario; and that, the trans-
portation of the liquor in question having been interdicted by

455 p.LR,

0O.R. 203, Rose, J., says, at p. 205: “The defendant company is.
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(ﬂ' that Board, this gallon of whisky .is not goods of the description defenda
80, which the defendants profess to carry. This argument, at first Ontario

Guanan  Dlush, seems plausible; but, on further consideration, I am of licensed
& opinion that it is not sound. carriers
StrRANG " "

v “At common law no person is bound as a common carrier to Ian
D,,‘;“r':;:s‘ carry any goods of a kind which he does not profess to carry:” carriers
Co. Dickson v. Great Northern R.W. Co. (1886), 18 Q.B.D. 176, per have be
Masten, 3. Lindley, L.J., at p. 183, particul
He may profess to carry only from one place to another place, refusal |

in which case he is not a common carrier to intermediate places, But
or to any other place: Johnson v. Midland R.W. Co. (1849), 4 he have
Exch. 367, 154 E.R. 1254, illegal, |
1 have not been referred to any case determining or suggesting to the ¢
that, while professing to carry goods of a particular kind, the it out al

carrier may discriminate against individuals, and refuse to carry The

for a certain class of persons. Such a holding would be at variance hibition

with the oldest principles of the law of carriers, for “a common by the |

carrier is as much bound to carry goods as an innkeeper is to lodge Commis

a guest:”’ Boson v. Sandford (1687), 1 Show. 101, per Holt, C.J., prohibit

at 104, 89 E.R. 477. It seems plain that the carrier may diserim- perance

inate in the description of goods carried, or in the places to which It h

he carries, but not at his own option in the persons for whom he legislate

carries. of see. 9!

If the defendants are common carriers of liquor, it follows that all matt

they cannot at their own option refuse to carry liquor for any Attorney

single individual or for a class of persons selected by themselves. [1896] !

On the same principle, they may not of their own motion refuse Licence

to carry for a class of persons selected for them by some one else, v. Hefla

for example, by the Ontario License Board, nor do they cease to 32. Is

be common carriers for such a class because they have for a a matter

period of time declined to carry for them. If the Ontario License The

Board can legally segregate a class of persons so as to make the to be
tramsportation of shipments for that class illegal, that is another export o

matter entirely. Province

I am, at the moment, dealing only with the argument of the not with

defendants that they are not common carriers of the goods in fore not

question, because goods tendered for shipment by the particular Commis

class of shippers to which the plaintiffs belong are not goods which The |

they profess to carry, and with the argument that, because the understo

Act, and
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defendants have of their own motion, ever since the passing of the
Ontario Temperance Act, refused to accept shipments unless
licensed by the Ontario License Board, they are no longer common
carriers of such goods.

I am of opinion that, assuming that the defendants are common
carriers of liquor, and that all necessary preliminary conditions
have been fulfilled by the plaintiffs, the refusal to carry liquor for a
particular class, however ascertained, is as unwarrantable as the
refusal to carry for an individual.

But a common carrier is bound to carry goods tendered only if
he have no lawful excuse; and, if the carriage of such goods is
illegal, that is manifestly a lawful excuse. This brings me then
to the consideration of the fourth and main question, as I have set
it out above.

The broad general claim of the plaintiffs is that, if the pro-
hibition of the Board of License Commissioners is not warranted
by the Ontario Temperance Act, it is beyond the powers of the
Commissioners and nugatory. If, on the other hand, their
prohibition is supported by the provisions of the Ontario Tem-
perance Act, then the Act itsell is in that respect unconstitutional.

It has been determined that the powers of a Province to
legislate respecting intoxicating liquor are derived from the words
of see. 92, sub-sec. 16, of the British North America Act, “generally
all matters of a merely local or private nature in the Province:’
Attorney-General for Ontario v. Attorney-General for the Dominion,
[1896] A.C. 348; Attorney-General of Manitoba v. Manitoba
Licence Holders' Association, [1902] A.C. 73; Hudson Bay Co.
v. Heflernan, (1917), 39 D.L.R. 124, 20 Can. Cr. Cas. 38, 10 S.L.R.
322. Is then the action of the Board of License Commissioners
a matter local to Ontario?

The manifest purpose and effect of their action seems to me
to be not anything local to Ontario, but rather to prevent the
export of intoxicating liquor into Manitoba and the other Western
Provinces, thus interfering with trade and commerce, a matter
not within the jurisdiction of the Legislature of Ontario, and there-
fore not within the competence of its agent, the Board of License
Commissioners for Ontario.

The extent of the jurisdiction of the Legislature was clearly
understood at the date of the passing of the Ontario Temperance
Act, and is fully recognised by sec. 139 of that Act, which says:—
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“While this Act is intended to prohibit and shall prohibit
transactions in liquor which take place wholly within the Province
of Ontario, except under license or as otherwise specially provided
by this Act, and to restrict the consumption of liquor within the
limits of the Province of Ontario, it shall not affect and is not
intended to affect bond fide transactions in liquor between a person
in the Province of Ontario and a person in another Province or in
a foreign country, and the provisions of this Act shall be construed
accordingly.”

That section must, in my view, be construed as an overriding
section, to which other provisions of the Aet must be interpreted
as subsidiary, if they appear in any way to conflict with it.

For that reason, 1 think that secs. 41 and 46 of the Ontario
Temperance Act* were not intended to interfere by an indirect
method with trade and commerce, but rather to afford means for
insuring that export warehouses did not operate so as to defeat
or evade the provisions against local traffic and use within the
Province.

In other words, I think that secs. 41 and 46 were not intended
to afford a basis for interfering with the export of intoxicating

liquors from this Province, and, if they do that, they are beyond
the powers of the Provincial Legislature. This view is supported
by the decisions to which I have already referred, and by the
reasoning of Mr. Justice Ives in the case of Gold Seal Limited v.
Dominion Ezpress Co., (1917), 37 D.L.R. 769.

*Section 41 of the Ontario Temperance Act, 6 Geo, V. 1916, ch. 50, prohibits
z.n:ly person hnvimm:;i?ung liquor, except as therein provided, and “except

provided b;
Section J is as follows:—

46.—(1) Nothing herein contained shall prevent any person from having
liquor for ex sale in his liquor warehouse, provided such liquor warehouse
and the b carried on therein complies with the requirements in sub-

ction 2 hereof ioned, or from selling from such liquor warehouse to
persons in other Provinces or in foreign countries.

(2) The_liquor h in this sect d shall be suitable

in
for the said b and shall be subject to the al of the Board, and
shall be so constructed and equipped as not to f: any violation of this
Act, and not connected by any internal way or communication with any
Mbummymmmdm-mbwmmh.wnm-
room or | wherein no other commodity or geods than liquor for export
from Ontario are and wherein no other busi than keeping or selling
liquor as aforesaid is carried on

By sec. 2 (a), “Board” means the Board of License Commissioners

Supreme €

ArpeAL (§
b

Morn
of King's
the judgn
action to

The n
for judgn
Jurisdictic

Tue 1
facts shor

An ac
the Corp
alleged :

(1) Pk
valuation 1
and are the

aceount th
the munici




55 D.L.R.] DominioN Law Reports,

The conclusions at which I have thus arrived may be sum-
marised as follows:—

(1) The defendants are co carriers.

(2) Carrying liquor is a part of their professed business.

(3) They cannot, at their own option, refuse to carry for a
particular class, though that class is designated by the Board of
License Commissioners for Ontario.

(4) The Ontario Temperance Act does not give power to the
Board of License Commissioners for Ontario to interfere, in the
manner here attempted, with the export of liquor from Ontario.

(5) If it did, the Act would be ultra vires the Provincial Legis-
lature.

BREAKEY v. CORPORATION OF METGERMETTE-NORD.
Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and Mignault, JJ.
April 6, 1920. .

Arrean (§ 1T A—35)—TiTLe 10 LAND—FUTURE RIGHTS—TIMBER LiMiTs—
VALUATION ROLL—JURISDICTION OF COURT.

When it is alleged that, of a number of properties entered on the
assessment roll, and subject to municipal and school taxes, in certain
cases the appellants only have the right to cut timber, and do not own
the soil, the question is raised as to the title of these properties: and the
Supreme Court of Canada has jurisdiction to entertain an appeal under
the Supreme Court Act, R.8.C., 1906, ch. 139, sec. 46 (b).

Motion to quash an appeal from the judgment of the Court
of King's Bench, appeal side, (1919), 29 Que. K.B. 309, reversing
the judgment of the Superior Court and dismissing the appellant’s
action to set aside a valuation roll of the corporation respondent.

The material facts of the case are fully stated in the reasons
for judgment of the Registrar of this Court on a motion to affirm
jurisdietion, which motion was granted.

Twue RecisTrAR:—This is & motion to affirm jurisdietion; the
facts shortly are as follows:—

An action was brought by Andrew H. D. Breakey ef al. against
the Corporation of Metgermette-Nord in which the plaintifis
alleged :

(1) Plaintiffs are taxpayers of the defendant corporation, entered on the
valuation roll as owners of taxable property, for & considerable amount,
and are the largest land-owners of defendant corporation without taking into
account the property above mentioned, and they are especially interested in
the municipal affairs of defendant, most particularly in the valuation roll
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in force. (2) Defendant corporation has now a valuation roll on which it
relies in making its distributions for icipal and school taxes. (3) In the
month of July last, the appraisers of the defendant corporation prepared a list
which was similar to that of the following September, and which will be
produced, in pursuance of which list the defendant corporation has both taxed
and levied and has made the following lots which it has mentioned on the
said roll as belonging to the plaintiffs, subject to taxation, viz.: Range 2,
lots 17 and 18; range 2, lot 25; range 2, lot 33; range 2, lot 34; range 2, lot 35;
range 3, lot 16; range 3, lot 58; range 5, lot 1; range 5 lot 2; range 5, lots 8
and 9; range 6, lot 5; range 6, lot 6; range 6, lot 7; range 6, lot 8; range 6, lot 9;
range 6, lot 10; range 7, lot 9; range 7, lot 29; range 7, lot 23. (4) Plaintiffs
have nothing to do with lots 17 and 18 of range 2, since they are owners neither
of the soil nor of the cutting rights. (5) Plaintiffs are not ewners of lots
33 and 34 of range 2, having neither the soil nor cutting rights. (6) Plaintiffs
are not owners of lot 25, range 2; having only the right of floating the wood,
(7) Plaintiffs possess as owners only 14 acre on the north-east part of lot 35,
range 2, with the right of cutting on the balance. (8) Plaintiffs have nothing
to do with lot 33 of range 7, having neither the cutting rights nor the soil.
(9) Respecting the other lots above designated, plaintiffs are proprietors of
the cutting rights only. (10) Plaintiffs have no right of possession nor of
occupation on these lots apart from the grounds above ioned. (11)
Defendant claims that the plaintiffs are owners of the cutting rights which
exist on these lots and it has mentioned the lots in the valuation roll claiming
to have the right of estimating the cutting rights, sep ly from the ground
rights, of considering the said lots immovables from the municipal point of
view, 80 that they might tax plaintiffs as owners of the cutting rights. (12)
In calling the plaintiffs “owners” of the lots on the valuation roll, being aware
thuwlunuﬂlmMowm,bmbqn.dopmMuhdthendmuf

and valuation of the ing rights, defendant has acted illegally
and has certainly exceeded |hpovm'l

To this the defendant pleaded:

(1) Ignorance of para. 1, defendant declaring that it relied on the valua-
tion roll. (2) Admits para. 2. (3) Denies para. 3, except the existence and
the legality of the roll. (4) Ig the schedul, ioned in the last part
of para. 3 and also parss. 4, 5, 6, 7, 8,9, 10. (5) Denies paras. 11 and 12 of
the plea. (6) No complaint was lodged by the plaintiffs at the time of the
confirmation of the roll; plaintiffs are absentees who have elected no one in
the defendant municipality, and neither the appraisers nor the defendant
may seek information from them in the preparation of the roll.

The motion was argued before me on the basis that the question
to be decided was whether or not a right to cut wood upon lands
in the Province of Quebec had the effect of making the person
having the privilege the owner of an immovable and therefore
liable to be placed on the valuation roll as such owner; it would
seem to me, however, that as to certain lots the plaintiffs distinetly
allege that they have been placed upon the roll where they have
not even a right to cut timber (see paras. 4, 5, 6), and as the plea
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neither admits nor denies these allegations, it would appear to
me that we have here a distinet issue raised as to the title te these
Jots and the Court has jurisdiction by virtue of see. 46 (b) of the
Supreme Court Act, R.S.C. 1906, ch. 139.

But dealing with the matter on the basis of the arguments of
counsel, the question for determination then is: Does the issue
involve any title to lands or tenements, annual rents or other
matters or things where rights in future might be bound?

A determination of this requires that certain articles of the
Codes should be construed. Article 16, sub-article 27, of the
Municipal Code reads as follows: “The words ‘land’ or ‘immov-
able’ or ‘immovable property’ mean all lands or parcels of land
in « municipality, owned or occupied by one person or by several
persons jointly, and include the buildings and improvements
thereon.”

Article 649, title XXII and following, of the Municipal Code,
provide for the duties of the assessors in preparing their valuation
rolls and amongst other things they are told that all immovable
property is taxable property with some exceptions not of moment
here. They are also told they must draw up the valuation roll

setting out the particulars required by title XXII of the Municipal
Code.

By article 654 of title XXII the assessors are directed to enter
on the valuation roll in separate columns, amongst other things,
the real value of every taxable immovable or part of an immovable
and 6th, the name and surname of the owner of every immovable
or part of immovable, if known. It is further provided in the same
title that after the roll is prepared, it is to be deposited in the office
of the corporation, certain notices must be given, and after com-
plaints have been adjusted, the roll becomes homologated.

Title XXIII of the Municipal Code provides for the imposition
of taxes based upon the taxable property as set out in the valuation
roll.  The Municipal Code also contains provisions for appeal,
but the law is weil established that where the complaint is that the
municipal authority has exceeded its powers and its act is there-
fore ultra vires, a person complaining on this ground is not precluded
from taking proceedings in the Superior Court to obtain redress.

The defendants rely upon the interpretation of immovables
as defined in art. 381 of the Civil Code as amended by 2 Geo. V.
1012, ch. 45, which reads as follows:—
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381.  Rights of emphyteusis, of usufruet of immoveable things of use and
habitation, the right to cut timber perpetually or for a limited time, servitudes
and rights or actions which tend to obtain p ion of an i ble, arc
immoveable by reason of the objects to which they are attached.

It may well be that the interpretation they place upon immov-
able is correct and includes the right to cut timber in the present
instance, but that is a question of the merits of the appeal. What
I have to determine is: Is there jurisdiction in the Supreme Court
to hear the appeal? Or in other words: Does the matter in contro-
versy in the appeal involve matters or things ejusdem generis
with titles to lands where rights in future may be bound?

I am of the opinion that it does. Gilbert v. Gilman (1889),
16 Can. 8.C.R. 189; Foster v. St. Joseph (1917), Cameron’s Practice
and Rules, 1919 ed., vol. 2, 183. Counsel for the defendants claims
that the action is premature and that the valuation roll has no
such finality as would warrant an action to have it annulled, but
it appears to me clear from the terms of the Municipal Code that
the preparation of the valuation roll is a necessary part of the
machinery by which the rates are imposed upon the owners of
immovable property and I do not see why it cannot be attacked
after homologation, which the declaration alleges to have taken
place, as readily as later on when all proceedings have been com-
pleted and the municipal council proceeds to fix the rate to he
imposed upon the property included in the valuation roll.

The plaintifi relies upon the jurisprudence of the Count
particularly Stevenson v. City of Montreal (1897), 27 Can. S.C.R

187. The facts of that case are not on all fours with the present
but the difference I do not think is material. The fact that in the
Stevenson case a by-law was passed for the widening of a strect
and the valuation roll was based upon the by-law, does not, |
think, give the valuation roll any higher standing than the roll
which has to be prepared under the provisions of the Municipal
Code.
1 am of the opinion therefore, as I have said, that the Supreme
Court of Canada has jurisdiction to hear the appeal. If I am
wrong in my conclusions, the defendant is not precluded by my
order from moving later on to quash the appeal for want of juris-
diction as nothing I do can have the effect of conferring jurisdiction
upon the Court if otherwise it has none. The application is
granted, costs in the cause. See C.P.R. Co. v. Rat Portage Lumbcr
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(0. (1905), 10 O.L.R. 273; Glenwood Lumber Co. v. Phillips,
[1904] A.C. 405; McPherson v. Temiskaming Lumber Co., 9 D.L.R.
726, [1913] A.C. 145.
E. R. CAMERON,
Registrar.
Romeo Langlais, K.C'., for the motion to quash.
Louis St. Laurent, K.C'., contra.
IningToN, J. (dissenting) :—The basis of assessment in Quebec
distinguish between real and personal property. The Court of
King's Bench (1919), 20 Que. K.B. 309, has decided that appellants’
title, which is admitted and, as such, is no way in dispute, gives
him a property of which the quality is such that it must be
classified as real property and hence liable to be assessed as such.
The resultant tax, it is admitted, cannot by any possibility
reach the sum of $2,000. Hence that basis for an appeal here fails,
Nor ean the provision of sub-sec. (b) of see. 46 of the Supreme
Court Act, R.8.C. 1906, ch. 139, which reads as follows:
(b) relates to any fee of office, duty, rent, revenue, or any sum of money
payable to His Majesty, or to any title to lands or tenements, annual rents
wnid other matters or things where rights in future might be bound.
So long as the title, as such, is beyond dispute, the question of
the quality of property which is held thereby does not, in my
opinion, fall within the meaning of this sub-section.
I, therefore, think the motion to quash should be allowed with
COStS,
Durr, J., concurs in dismissing the motion with costs,
AxauiNy and Brobeur, JJ., concur with Mignault, J.
MigNavnr, J.:—The appellants seek to have a valuation roll
of the respondent set aside as to a large number of properties which
are entered in the roll as belonging to the appellants and subject to
being assessed against them for municipal and school taxes, and
allege that as to some of these properties they own neither the soil,
nor the right to cut timber, and as to others they own merely the
right to cut timber. They further complain that the respondents
have undertaken to value the right to cut timber separately from
the soil and to assess the appellants as owners of such right.
The appellant’s action was maintained by the Superior Court
but dismissed by the Court of King's Bench, and the appellants
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appeal to this Court. They succeeded in having the jurisdiction of
this Court affirmed by the Registrar and the respondent now moves
to have the appeal quashed for want of jurisdiction.

1 am of opinion that we have jurisdiction. As to some of the
properties mentioned in the declaration, the issue is whether the
appellants own either the soil or the right to cut timber thereon,
and this raises a question as to the title of these properties. As
to the others, the issue is whether the appellants can be assessed
in respect of the right to cut timber independently of the right of
ownership in the soil. The right to cut timber perpetually or for
a limited time is an immovable right (art. 381 C.C".). Future rights
of the appellants in respect of this immovable right and its being
subject to assessment are therefore involved.

The motion to quash should be dismissed with costs.

‘Motion dismissed.

ROUTLEY v. GORMAN AND CORAN.

Ontario Supreme Court, Appellate Division, Meredith, C.J.0., Maclare:
Magee, and gﬂvmu, JJ.A.  April 26, 1920.

PriNcipaL AND SURETY (§ 1 A—8)—COLLATERAL NOTES HELD BY CREDITOR
EMPLOYMENT OF PRINCIPAL DEBTOR TO COLLECT SAME—PROCEED-
NOT TURNED IN—KNOWLEDGE OF BURETY AS TO EMPLOYMEN1
ACQUIESCENCE—N EGLIGENCE
The creditor, who holds all the collaterals for all parties interested,
is bound to use ordinary diligence in the care of them, but is not nt
in employing the principal debtor to undertake the collection of such
W notes, if the same is done vﬂth the knowledge, and acquiescenc
the surety.

Tue following statement of the facts is taken from the judgment
of FErGgusoNn, J.A.:—

This is an appeal by the defendant Coran from a judgment of
McKay, Judge of the District Court of the District of Thunder
Bay, dated the 22nd October, 1919, whereby he directed that the
plaintiff recover against the defendants the sum of $1,004.31
and costs.

The action was brought on two promissory notes, made by the
defendant Gorman, in favour of the plaintiff, and endorsed by
Gorman and Coran. There was also endorsed on both notes a

waiver and guaranty, signed by both defendants, reading: “We

hereby waive presentment and notice of protest, and guarantee
payment of the within m_;w."
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The facts and circumstances are set forth in the following
extracts taken from the reasons of the learned trial Judge:

“The defendants Cecil Coran and G. W. Gorman agreed
to canvass for life insurance certain non-English speaking citizens
in the western portion of the city of Fort William, for the Imperial
Life Assurance Company of Canada.

“The company allowed them a commission of about 65 per
cent. on the first premium, of which their city agent in Fort
William, G. W. Gorman, received about 35 or 40 per cent. and
his sub-agent, Cecil Coran, 25 per cent.

“The said defendants had secured promissory notes in respect
of premiums amounting to about $1,880.60, and it was desirable
to pay the premiums due to the said insurance company, as
a' parently several of the said premium-notes had to be sued in
order to secure payment, and apparently both defendants desired
to secure the prompt payment of their respective commissions
without waiting until the premium-notes were actually paid by the
respective policy-holders.

“For several reasons, 1 place no reliance on the evidence of
the defendant Cecil Coran where it disagrees with the evidence
of the plaintiff or of the defendant G.W. Gorman. The promissory
notes were signed and endorsed by the said defendants Gorman
and Coran respectively, and handed to the plaintifi, one note for
$655.85 about the 21st June, 1918, and the other for $710.95
on the 15th June, 1918, being the respective sums advanced by
the plaintiff to the defendant G. W. Gorman. Various premium-
notes, endorsed apparently by both defendants, aggregating
the respective amounts, were deposited with the plaintiff as
collateral security.

“From time to time the defendant G. W. Gorman secured
many of these collateral notes from the plaintiff as his agent to
collect the same and pay the proceeds of such collections to the
said plaintiff to be applied on the said notes.

“Notes were sued in the name of . W. Gorman, to the know-
ledge of the defendant Cecil Coran, as he gave evidence on behalf
of the defendant G. W. Gorman.

“It is quite probable that the defendant G. W. Gorman could
collect these various notes more efficiently and at less cost than
il hunded to a solicitor to have the same collected, and both
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defendants were interested that such results should be accom-
plished, as 1 held that the defendant Cecil Coran was entitled
only to 25 per cent. of the premium actually paid, less costs of
collection. Exhibit 13 and the subsequent dealings with these
two defendants would support that construction of their agree-
ment.

“The defendant GG. W. Gorman accounted to the plaintiff
from time to time, leaving the balance of $066.55 owing when
the writ of summons was issued herein on the 23rd day of May,
1919.

“The defendant (i, W. Gorman, in addition to these sums,
has collected $800 which he has failed to pay to the plaintiff.

“On the 21st day of December, 1918, the defendant G. W.
Gorman signed the two promissory notes sued on herein, for
$403.60 and $675.45 respectively. Both the defendants endorsed
the said notes, and also signed a memorandum endorsed on the
back of each note as follows: ‘We hereby waive presentment
and notice of protest and guarantee payment of the within note.'

“Both defendants were liable on these notes: Maclaren on
Bill and Notes, pp. 331-336; Falconbridge on Banking, p. 695.

“There is no evidence of negligence on the part of the plaintifi
in the cour=c pursued in endeavouring to collect the collateral
notes. There will be judgment for the plaintifi against the
defendant, Cecil Coran for $1,004.31 and costs to be taxed.

“The defendant Cecil Coran is entitled to judgment ove:
against the defendant G. W. Gorman for $1,013.65, with intercst
from the 5th day of June, 1919, $14.84, with costs fixed at $25.”

The defendant Coran appeals, on the ground that he should
have been credited with all the moneys found to have been collected
by Gorman, contending that as surety he was entitled to the
benefit of all securities held by the creditor, and that he was
relieved from liability to the extent thati these securities were
lost, by reason of the plaintifi placing them in Gorman’s hands
for collection.

W. A. Dowler, K.C'., for appellant; W. Lawr, for respondent

The judgment of the Court was delivered by

Ferouson, J.A.:—The law appears to be settled that in
such a case as this the creditor holds the collaterals for all the
parties interested, and is bound to use ordinary diligence in the
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care of them, and upon payment by the surety to assign them
to the surety; and, if the creditor has, without the know-
ledge or consent of the surety, negligently suffered the securities
to be diverted from the purpose of the pledge, to the prejudice of
the surety’s right to be subrogated, the surety will be discharged
to the extent of the actual loss: DeColyar on Guarantees, 3rd ed.,
p. 321; Taylor's Equity, para. 250; 32 Cye., p. 217. A creditor
is a trustee of the securities: Mayhew v. Crickett (1818), 2 Swan.
185, 190; City Bank v. Young (1862), 43 N.H. 457; Crim v. Fleming
1884), 101 Ind. 154.

The questions for decigion in this case seem to me to be:

(1) Was it negligence on the part of the plaintifi to employ
Gorman, the principal debtor, as his agent to collect the premium-
notes deposited as collateral security?

2) Did the defendant Coran assent to such a course? If he
did, he eannot complain: DeColyar, p. 335; Colehrooke on Col-
lateral Securities, 2nd ed., p. 395.

The right to appoint, and the duty of a trustee wl ) employs
an agent, are stated by Kekewich, J., in In re Weall (1889),
12 Ch.D. 674, at pp. 677, 678, as follows:

“He certainly has the right to appoint them, if and so far as
the work of the trust reasonably requires. . . . The limit of
the power of employment is . . . reasonableness

\ trustee is bound to exercise discretion in the choice of his agents,

but so long as he selects persons properly qualified he cannot
be made responsible for their intelligence or their honesty.”

Of the many authorities 1 have read, the one giving the greatest
support to the appellant’s contention is Crim v. Fleming, supra.
There the debtor assigned, as security, fees coming to him as Clerk,
of the Circuit Court, and the creditor permitted the debtor,
without the consent of the surety, to collect the fees, and the
Court held that the surety was released to the extent that the fees
were so collected and not paid over, on the ground that the ereditor
had, in the circumstances, been guilty of negligence.

It seems to me that what is reasonable or negligent depends on
the circumstances adduced in evidence in the particular case under
consideration. The circumstances of the case at bar are peculiar.
The collateral security consisted of 25 premium-notes, for amounts
ranging from $16 to $145, all made by foreigners unable to speak
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English, and all obtained by Gorman or his sub-agent Coran. It
is not suggested that Routley had any reason to suspect the honest
of Gorman, The nature of the transaction, the character of the
notes and the makers thereof, indicate that something out of the
ordinary would be required to insure the collection of the notes,
as they matured, and that it would be advisable, if not necessary .

- to make use of both Gorman and Coran in effecting collections.

It is not asserted that any such arrangement was made )
Gorman at the time he pledged the notes. There is evidenc:
going to shew that before Coran endorsed the last renewal
and the waiver and guaranty, he kuew that Gorman was col-
lecting the notes or some of them. In his affidavit, made part
of the record, he deposes that he was induced to sign the note on
the representation of the plaintifi and Gorman “‘that no rish
or liability would attach to me by so doing, as the notes taken
for the insurance would be collected by them.”

In his statement of defence, filed by leave, he pleads that the
representation was that the premium-notes would be collocted
by the plaintiff. At the trial, he swore that he put his name on
the notes only as witness to the signature of Gorman. He admits
appearing as a witness in one or more Division Court actions
brought by Gorman on notes deposited as collateral, also tha
he himself endeavoured to make collections, and sued upon one
of the notes which he obtained from Gorman.

The learned trial Judge has found that the plaintiff was not
negligent; and, after a careful perusal of the evidence and con-
sideration of all the circumstances, I am not prepared to say that
he was wrong. [ am also of the opinion that the proper conclu-
sion is that the defendant Coran knew of and acquiesced in the
employment of his co-defendant Gorman for the purpose of mak-
. ing the collections.

I would, for these reasons, dismiss the appeal with costs.

Appeal dismissed.
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ALLEN v. SMITH.

Newlands, Lamont and

Saskatchewan Court of Appeal, Haultain, C.J.S
, 1920,

Elwood, JJ.A. October 1

Sae (§ 1 A—28—By puBLIC AUCTION—STATEMENT BY AUCTIONFER—
SBILENCE OF OWNER HEARING STATEMENT—WaARRANTY—LIamrury
OF OWNER FOR BREACH.

A vendor who stands by, while an auctioneer is selling his goods, and
takes no steps to correct or contradict an incorrect statement or affirma-
tion made by such auctioneer is bound by such statement, The pur-
chaser is entitled to rely on the warranty so given and is '-mi|lm‘ to
damages oceasioned by breach of sueh warranty,

[See Annotation, 43 D.L.R. 165

ArreaL by defendant from the trial judgment in an action to
recover the balance of the purchase price of a mare sold at auetion.
Reversed.

P. H. Gordon, for appellant; L. McK. Robinson, for respondent.
The judgment of the Court was delivered by

Lamoxt, J.A.—The defendant paid $10 down, and gave the
note sued on for the balance. The defendant resists payment on
the ground that the mare was warranted to be only 9 years’ old,

wher in fact she was much older and was of no value. On the

note sued on there was endorsed the following words:

“Given for one bay mare nine years old.”

The notes of evidence are of the most meagre kind. The trial
Judge's reasons for judgment, as contained in his notes, are:

The auctioneer made the statement that horse was 9 years old or about
9 years old. (I eannot conclude defendant relied on this statement.)

The defendant must have known she was old as his witness says she had
that appearance in 1915,

Judgment for plaintiff for $57.31 and costs and counterclaim dismissed
with costs.

Was the statement made by the auctioneer and repeated in
the note binding on the plaintifi?  An auctioneer has no authority,
unless so instrueted by the vendor, to give a warranty at the
auction, and an unauthorised warranty will not bind the vendor,
although it may make the auctioneer liable to the purchaser for
breach of warranty if false. Payne v. Lord Leconfield (1882),
511L.J. (Q.B.) 642.

In thix ease, however, the plaintiff in his evidence testified that
the auctioncer said, “Here is a horse about 9 years’ old.” This
can only mean that the plaintiff was present and heard the auction-
cer make the statement.  As he took no steps to correet or contra-

Ntatenemt

Lamont, J.A
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diet it, the defendant, in my opinion, was justified in concluding
that the auctioneer was authorised to make it, and the plaintiff
is bound thereby.

The next question is: Does the statement constitute a war-
ranty? It does, if it was so intended. The rule has long been
followed that an affirmation at the time of the sale is a warranty
provided it appears on the evidence to have been so intended.
The intention of the vendor is to be drawn from the totality of
the evidence. See Heilbut, Symons & Co. v. Buckleton, [1913)
A.C. 30.

The reasonable inference to my mind to be drawn from the
evidence, and the trial Judge’s reasons as above set out, are
(1) that the plaintiff intended to warrant the mare to be only
O years' old, (2) that the mare was much older than that, and
there was, therefore, a breach of the warranty. The eonclusion
of the Judge that the defendant could not have relied upon the
statement made as to the mare's age, because in 1915 she had
the appearance even then of being old, is, I think, answered by
the fact that the plaintiff and his son believed that she was about
9 years’ old at the time of the sale, according to their testimony.
Her appearance at that time evidently did not indicate old age to
such an extent as to lead the plaintiff and his son to think she was
over 9 years’ old. The defendant was entitled to rely upon the
warranty given, and there is no evidence that he did not do 0.
He is therefore entitled to damages for breach of warranty. Such
damages are, primd facie, the difference between the value of the
mare at the time of the sale and the value she would have had if
she had answered the warranty. Sale of Goods Aet, R.8.8, 1909,
ch. 147, see. 51, sub-sec, 3.

Had she answered the warranty, she would have been worth,
at the time of the sale, $60. The only evidence as to her real value,
is the statement made by the defendant that in 1919 he came to
the conclusion she was worth nothing at all.  He, however, had
used her in 1918 on the drill, and in 1919 also he says she did «
little work. She must therefore have been worth something to
him, but her real value at the time of the sale is not shewn by the
notes of evidence in the appeal book, if it was given at the trial,

In my opinon the appeal should be allowed, and the matter
referred back to the trial Judge to assess the damages suffered
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by the defendant for breach of warranty. This amount the defend-
ant is entitled to set up against the plaintifi in diminution or
extinetion of the price. It should therefore be deducted from the
amount due the plaintiff on the note, and judgment given in favour
of the plaintiff for the difference. Sale of Goods Act, sec. 51, sub-
sec, 1. Appeal allowed.

REX v. JOHNSON,
Ontario Supreme Courl, Orde, J. Seplember §, 1980

CrimiNAL LAW (§ 11 B-—43)—CHARGE LAID AND WITHDRAWN—NEW CHARGE
~IRREGULARITY OF SERVICE OF SUMMONS—APPEARANCE OF COUNSEL
FOR ACCUSED—W AIVER OF IRREGULARITY OF SERVICE,

A charge against an accused person, being withdrawn and a further
charge laid to come up at & future date, the appearance of counsel on such
date and his participation in the trial on pehalf of the secused, he being
authorised to do so, waives any irregularity in the service of the summons,
and the eonvietion must be upheld.

[Regina v. Doherty (1809), 3 Can. Cr. Cas, 505, referred to.]

Mortion for an order quashir g the conviction of the defendant,
by two Justices of the Peace, for unlawfully having intoxicating
liquor in a place other than his private dwelling house, contrary
to the Ontario Temperance Act, 6 Geo. V. 1916, ch. 50, sec. 41,

C. A. Payne, for the defendant.

Edward Bayly, K.C., for the magistrates.

OrpEe, J.:—The notice of motion attacks this conviction
upon several grounds, but upon the argument only one was
urged, namely, that by reason of the service of the summons
upon the wife of the accused, instead of upon him personally,
and his non-attendance at the trial, there had not been a proper
or fair trial,

The circumstances surrounding the ‘rial are somewhat unusual.
On the 8th July, 1920, Jolinson appeared, with his counsel, Mr.
E. J. Butler, of Belleville, before two Justices at Madoc, to answer
a charge under sec. 41 of the Ontario Temperance Act. This
charge had been laid as for a first offence. Upon the application
of the County Crown Attorney, the Justices permitted the charge
to be withdrawn, apparently in order that a new charge might
be laid as for a second offence. When the charge was withdrawn,
the accused left the court, and it was subsequently arranged
555 p.L.R.
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between Mr. Butler and the County Crown Attorney that, if a in referring
new charge was laid, Mr. Butler “would try and arrange to take had receive
the matter up on the 15th July.” A new information was laid Johnson to
on the 10th July, and a summons issued to Johnson, returnable It was 1
on the 15th July, at Madoc. This was given on the 10th to a of the con'
constable to serve, and on the 13th the constable served the would be di
summons by leaving it with Johnson's wife at his residence at which is aj
Madoe, Johnson himself being then absent. provides fo

There is no evidence to shew that the constable made any his usual p
effort to find Johnson or to learn whether or not the summons met with.
he was serving upon the wife would come to Johnson’s notice effort to fin
in time for the 15th. The County Crown Attorney communicated with.”
with Mr. Butler by telephone, and they went to Madoc on the But it is
15th. When the cose was called, Johnson did not appear, but by Mr. Bul
Mr. Butler did not ask for an adjournment on that ground, 15th July, 1
believing that Johnson would appear before the proceedings were summons,
over. The constable was called and testified as to the service of a judgment
the summons upon the wife of the accused, whereupon Mr. Butler think I muy
objected that the service had not been legal. Notwithstanding appeared wi
this objection, the Justices proceeded with the trial, and Mr be bound;
Butler remained and cross-examined two of the Crown's wit- had ample
nesses. The record of his cross-examination of the first witness repudiate M
cross-examined is preceded by the words, “Subject to objection, states that
to Mr. Butler,” which I understand to mean that Mr. Butler 15th. But
himself objected to being obliged to proceed, and did proceed defend the ;
subject to that objection. At the close of the proceedings, the and* was inf
Justices formally “adjourned for adjudication” until the 19th offence if an
July, and on the 19th July adjourned again until the 22nd July, at all on th
on which date they found the accused guilty; and, proof of a but Mr., Bu
conviction for a previous offence being given, the accused was and, althoy
found guilty of a second offence, and was sentenced to six months' part in the
imprisonment. cution,

The accused in an affidavit says that he left Madoe on the It is rat
13th July, before the summons was served, and did not retum 19th, and a
prior to his arrest in Belleville upon a warrant issued after his accused guil
conviction, and that until his arcest he had received no notice of any materia
the summons. He refers to Mr. Butler as his counsel on the believe that
return of the first summons on the 8th July, but does not repudiate accused app
Mr. Butler's authority to act for him on the 15th. Mr. Butler giving his e
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in referring to the proceedings at Madoc on the 15th, says: “I
had received no specific instructions from the said George A.
Johnson to attend at Madoe on the said 15th day of July.”

It was virtually admitted by Mr. Bayly that, if the regularity
of the conviction depended upon the proof of service alone, it
would be difficult to support it. Section 658 of the Criminal Code,
which is applicable to the procedure when serving a summons,
provides for service upon some person other than the accused at
his usual place of abode, if the accused cannot conveniently be
met with. There is no evidence here that the constable made any
effort to find Johnson or that he could not “conveniently be met
with.”

But it is contended on bebalf of the Crown that the appearance
by Mr. Butler as counsel for the accused, at the hearing on the
15th July, was a waiver of any irregularity in the service of the
summons, and Regina v. Doherty (1899), 3 Can. Cr. Cas. 505,
a judgment of the Supreme Court of Nova Scotia, is cited. I
think I must give effect to this contention. Had Mr. Butler
appeared without any authority whatever, the accused could not
be bound; but, on the material before me, I must hold that he
had ample authority and instructions. The accused does not
repudiate Mr. Butler’s authority to appear, and Mr. Butler merely
states that he had no “specific” instructions to attend on the
15th. But it is clear that he had been retained on the 8th to
defend the accused, and I am satisfied that this retainer covered
and*was intended to cover the subsequent charge for the same
offence if and when laid. Had Mr. Butler refrained from appearing
at all on the 15th, then the conviction might be open to attack;
but Mr, Butler, acting under his retainer, appears for the accused,
and, although objecting to the sufficiency of the service, takes
part in the trial and cross-examines the witnesses for the prose-
cution.

It is rather significant that the matter was adjourned to the
10th, and again to the 22nd July, before the Justices found the
accused guilty. Had Mr. Butler felt that the accused had suffered
any material injustice by his failure to appear, it is difficult to
believe that he would not have made some effort to have the
accused appear on either of the later dates for the purpose of
giving his evidence, if he saw fit, or to get a further enlargement
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to enable this to be done. And, while it is not really incumbent
upon the accused to disprove his guilt if the proceedings arc
irregular, yet it is not without significance that in his affidavit
not one word is said as to the merits of the defence which pre-
sumably he hoped to make had he been present. There is abso-
lutely nothing to shew that Johnson was in any way prejudiced
by his absence or that his defence (if any) was not as fully made
out by his counsel as if he had been there in person, and I cannot
see that, if there was any irregularity at the hearing, any sul-

stantial wrong was occasioned thereby.
For these reasons, I dismiss the motion with costs.
Motion dismissed.
SMITH v. CHRISTIE.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck oni
Ives, JJ. October 19, 1920,

L Orricenrs (§ 1 A—8)—Prsace—Waar are— DISCHARGE OF PUNLY
DUTY—COMPENSATION, M

Everyone appointed to discharge a publie duty and reeeive a compen-

sation in whatever shape whether from the Crown or otherwise is con-

stituted a public officer. A Dominion Government Veterinary Inspector

residing at Calgary, the Chief Dominion Government Veterinary Inspec-

tor for Alberta, and the Minister of Agriculture for the Dominion of
Canada held to be publie officers.

2. Limiramion oF acrions (§ 11 F—130)—Svereme Court Acr (Aura.
Rures oF Courr—VALmity—PUBLIC OFFICER—ACTION AGAINST -
LIMITATION OF TIME FOR COMMENCING,

If the Lieutenant-Governor-in-Couneil had power under sec. 24 of the
Supreme Court Aet, 7 Ed. VIL 1907 (Alta.), ch. 3, to pass Rule ?11 «
is effective and valid law, if he had not, then old Rule 536, never having
heen authoritatively interfered with, is still in foree under see. 36 of the
Act, in either ease the result is that all actions and prosecutions against
any person for anything pucporting 1o be done in pursuance of his duty
as 0 publie officer must be commeneed within six months after the ae
was committed.

[Review of authorities. |

R. B. Bennett, K.C., and W. C. Fisher, for plaintiff.

James J. Muir, K.C., for defendants Christie and Hargreave

A. A. McGillivray, K.C., for defendant Tolmie.

Harvey, C.J., and Ives, J., concur with STuarT, J.

Stuart, J.:—The plaintifi is a cattle rancher with a ranch
some distance west of Calgary. The defendant Christie is 4
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Dominion Government Veterinary Inspector residing av Calgary.
The defendant Hargreave is the Chief Dominion Government
Veterinary Inspector for Alberta and the defendant Tolmie is
the Minister of Agriculture for the Dominion of Canada.

The plaintiffl sues the defendants for damages alleged to have
resulted as a consequence of certain alleged wrongful and illegal
acts of the defendants in placing and continuing his cattle under
quarantine for mange in the spring of 1919.

The defendants severed in their defences but Christie and
Hargreave defended through one solicitor and the defendant Tolmie
through another.

The action was begun on May 6, 1920.

Fach of the defendants in his defence pleaded that he was a
“public officer” within the meaning of Rule 711 of the Rules of
Court and that the action had not been begun within the period
of 6 months after the acts complained of as provided by that rule.

The plaintiff applied to the Master in Chambers for an order
for directions and on the hearing of this the Master refused to
grant the application made on behalf of the defendants that there
should be separate trials for each of the defendants and that the
points of law in regard to Rule 711 that were raised by the plead-
ings should be set down for argument before the trial.

The defendants appealed from this refusal to a Judge in Cham-
hers. Walsh, J., dismissed the appeal in respect of the application
for separate trials but allowed the appeal in respect of the argument
of the points of law and directed that these latter should be set
down for argument before the Appellate Division in the first
nstance,

When the argument on the points of law came on for hearing it
was arranged by consent that an appeal which the defendants
intended to take from the Judge's order dismissing the appeal from
the Master in regard to the separate trials should also be heard
forthwith and at the same time as the argument on the points of
law

Rule 711 (C.O.N.W.T. 1915, Rules of Court) reads as follows:

All actions and prosecutions to be commenced against any person for
wiything purporting to be done in pursuance of his duty as a public officer
unless otherwise ordered by a judge) shall be commenced and tried in the

district. wherein the act was committed and must be commenced within 6
months after the act was committed and not otherwise.
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This is the form in which the rule stood, from 1903 until 1914 law a

as Rule 536 of the old Rules of the Supreme Court of the North terms.
West Territories which, with some later exceptions, were part of right v

the Judicature Ordinance and were admittedly of statutory fore wrong
as having been enacted by the Legislative Assembly of the Terri- cution

tories. During that period it would have been therefore idle to tion of
enquire whether Rule 536 was substantive law or mere procedure, time a
Even if substantive law it had been enacted by competent authority Bu

It was tacitly assumed on the argument that the power reserved this pe
to a Judge by the rule applies only to the place of trial and not to unnece
the time of beginning the action which would appear to be the stands
correct view. The subsequent general rule as to extending time and ne
was not apparently resorted to and the question of its effect is Gover
really not. before us although it might possibly seem to indicate If t
that the Legislature never really intended to enact a strict law of asar
limitation at all. author

It was contended on behalf of the plaintiff that the real natur in the
of the enactment is that it is substantive law and that, inasmuch Stats.

as Rule 711 as we now have it was promulgated only by the t|b~ehi¢T
Lieutenant-Governor-in-Council under the powers given by sec. 24 A“ct P

of the Supreme Court Act, 7 Edw. VII. 1907 (Alta.), ch. 3, and the cow
inasmuch as the power there given was merely to “make and to whic
authorize the promulgation of Rules of Court governing the S
practice and procedure in the Court, ete.”, the Lieutenant- Th
Governor had no authority to make or promulgate the rule and S"pu"f
that it was therefore ultra vires and of no effect. changi

T am bound to say that, notwithstanding the passages quoted On
by counsel for the defendants from various precedents which refer o "“lf
to statutes of limitations as being merely enactments of procedure, md“.d’
1 am not convinced that such an enactment as we have here can I thinl
properly be held to come within the meaning of the words “rules ml". y
of court governing the practice and procedure in the court’ as el
used in sec. 24, 7 Edw. VIL 1907, ch. 3. Indeed I have very little that ¢
doubt at all that the Legislature never intended to delegate to s think |
subordinate authority, viz, the Lieutenant-Governor-in-Council author
the power to impose a limitation of time within which an individual secs. 2
may bring a particular complaint into Court and to destroy in “:med
effect his legal right entirely if he fails to seek enforcement within (Bee th
that time. A legal right which cannot be enforced in a Court of
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il 1914 law approaches very closely, if not entirely, to a contradiction in '“i“'
yNorth | terms. The enactment in practical substance says that any legal 8. C.

part of right which may acerue to any person in consequence of the alleged ;u:'"
. 1e 100 1 » a1 D OXO- v
v fore wrongful n.ct of a public officer, purporting 'm be done in the c.x‘ e
» Terri cution of his duty as such, shall cease and disappear at the expira- A
: H 2 tuart, J.
idle to tion of 6 months after the commitment of the act unless by that
yeedury time an action is brought to enforce it.

thority But it is not necessary, I think, to express any final opinion on
eserved this point because, owing to the course which legislation took—an
1 not to unnecessarily involved and tortuous course—the enactment now
be the stands in either of the two possible views, as of statutory effect
g time and not as a rule merely made and promulgated by the Lieutenant-
oot Is Governor-in-Couneil under sec. 24,
ndioate If the latter authority had no power to make such an enactment
b law of as a rule of practice and procedure then old Rule 536 was not
authoritatively interfered with or repealed by the Rules of 1914
L imbiire in themselves. Sec. 36 of the Supreme Court Act of 1907, Alta.
asnsach Stats. (ch. 3), enacts that:—
by the the provisions of the Judieature Ordinance and all amendments thereto
‘ [which includes old Rule 536] shall, save where provision is made in this
Act to the contrary or in substitution therefor, apply mutatis mutandis to
3, and the court and to officers thereof, as well with regard to the rules of law according
ke and to which law and equity are to be administered in the Court as to other
ing t! matters therein contained.
It
e iant. This undoubtedly kept old Rule 536 alive unless the Rules of
e o d September, 1914, including Rule 711 had the effect of validly
changing it, or, rather, taking its place.
quoted On the other hand if the Rules of 1914 either were originally
o vt or subsequently became valid in their entirety and throughout,
including 711, then the position is the same. As I have indicated
I think that sec. 24 of the Supreme Court Act only authorised
P !

r sec. 24

seedure,

:,‘r:,-:ll:li rules of practice and procedure strictly so called and that the
" oy provisions of Rule 711 in question here is almost certainly outside
ry little that category. If there had been no subsequent legislation I
aie tha think the situation would be that old Rule 536 had never been

Council authoritatively interfered with. But now we have to consider

dividual secs. 20, 21, and 22 of the old Judicature Ordinance and sec. 22 (a)
ey in added by the Alberta Legislature. These sections are as follows.
¢ within (See the Judicature Ordinance, C.0.N.W.T. 1915, ch. 21):—

Jourt of
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20, The practice and procedure in the Supreme Court of the Territories
shall be regulated by this Ordinance and the rules of court; but the Judges
of the Supreme Court (i.e., of the Territories) or a majority of them shall y
have power to frame and promulgate such additicral rules of court not under t
i stent with this Ordi a8 they may from time to time deem necessary There ¢
or expedient, 29 (a) t

21. Subjeect to the provisions of this Ordinance and the Rules of Court e

22 (a), ¢

by the .

the practice and procedure existing in the Supreme Court of Judicature in of Cour
England shall as nearly as possible be followed in all causes, matters and as it m
proceedi (Amend of 1910.)

22. The Rules of Court already made and promulgated by the Judges of N'pi(.'m
the Supreme Court (i.e., of the Territories) are hereby continued in foree that it «
until repealed, altered or amended by them. merely

It is not very apparent what circumstances caused the enact- Judges.
ment of see, 22 but it is to be carefully observed that it refers to The cor
certain well known rules which had been passed and promulgated
by the Judges of the Supreme Court of the North West Territories
under the authority of see. 20 and which were therefore in a time.
slightly different position from the regular statutory rules until I eo

wiped «

out by ¢

sec. 22 placed them in the same position. of recor
Now in 1918, 8 Geo. V. (Alta.) ch. 4, see. 5, sub-sec. 2, the Yet

a solat

Legislature repealed sec. 21 above quoted and by see. 3 it was
Govern

enacted that the Judicature Ordinance was amended “by adding
after sec. 22 the following see. 22 (a)"— he had

22 (a) The provisions of the Rules of Court continued in foree by the “"‘""“‘
preceding section hereof as altered and amended are repealed as of the continy
1st day of September, 1914, and The Consolidated Rules of the Supreme 8 Geo.
Court authorised and promulgated by order of the Lieutenant-Governor-in-

Council dated the 12th day of August, 1914, and which came into foree on the in the v
1st day of September, 1914, as altered and amended and the provisions thereof On
are substituted and declared to have been in force on and since the said liberal
1st day of September, 1914. a repea
There appears plainly to have been an unfortunate slip made one wo
by the draftsman and the Legislature in this enactment. If it slatutor
were possible one would feel tempted to make the section mean confirm

what was obviously intended by interpreting the words “the really
preceding section hereof ”” as referring, not to see. 22 but to sec. 20, verb sy
which, aside from sec. 22, had by reason of the repeal of 21 become “as alts
“the preceding section.” This would be treating see. 22 (a) as Wh
merely a sub-section of sec. 22, But this is impossible because of from a
the words “continued in force.” Those are the very words of ment of
sec. 22 and there is no such wording or enactment in see. 20. be in fi
So that the result is that the repealing effect of the new section, enacted
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(), can only be applied to the few rules made and promulgated
Iy the Judges of the Supreme Court of the North West Territories
under the authority of see. 20 and “continued in foree” by see. 22,
There appears to be no manner of doubt that the draftsman of
22 (a) thought he was drafting a repeal of the whole body of Rules
of Court contained in the Judicature Ordinance because the elause

it reads “substitutes” the whole body of the new rules of
September, 1914, and it is inconceivable and indeed unintelligible,
that it ever was intended to substitute that whole body of new rules
merely for the few additional rules which had been made by the
Judges. Yet that is exactly what the words of the seetion do say.
The consequence is that unless the old statutory rules have been
wiped out in some way or other (and they certainly are not wiped
out by 22 (a) ) we have two sets of rules in existence at the same
time.

I confess that the puzzle baffles me and goes beyond my powers
of reconciliation and interpretation, struggle with it as I may.

Yet so far as the point involved in the present case is concerned
a solution does fairly clearly emerge. Either the Lieutenant-
Governor-in-Council had power under sec. 24 to pass Rule 711 or
he had not. If he had, then it is effective and valid law (which
alternative 1 really reject). If he had not then old Rule 536
continues because there is nothing in the new seetion, 22 (a) of
8 Geo. V. 1918, ch. 4, sec. 5, above quoted which touches it at all
in the way of repeal.

On the other hand if one felt at liberty to give a hroad and
liberal interpretation to sec. 22 (a) and treat it really as working
a repeal of all the old rules, statutory as well as judge-made, then
one would have to be equally liberal and say that there was a
statutory substitution of Rule 711 for Rule 536 and a statutory
confirmation of it. One cannot help thinking that there was
really another slip made in 22 (a) by the omission of some intended
verb such as “hereby validated and confirmed” after the words
“‘as altered and amended” in the third line from the end.

When the Legislature declares a rule “to have been in foree”
from a certain date it seems to me to be rather too refined a treat-
ment of language to suggest that it was only intended that it should
be in force qua rule, and if it could validly have been originally
enacted by the rule-making authority.

ALTA.
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For these reasons the contention that there is no such valid law
in foree as that contained in Rule 711 seems to me to fail. Either
as Rule 711 or as old Rule 536 the law has 1 think statutory
authority.

It was also contended that mone of the defendants was a
“public officer”” within the meaning of the rule. With respect to
Christie and Hargreave it is admitted, I assume, that they were
properly appointed as inspectors under the Animal Contagious
Diseases Act, R.S.C, 1906, ch. 75, secs. 10-14, and that what they
are alleged to have done purported to be done in the exercise of
their duties under that Act. In Henly v. The Mayor of Lyme
(1828), 5 Bing. 91 at 107 (130 E.R. 995), Best, C.J., said: “Then,
what constitutes a public officer? In my opinion everyone who
is appointed to discharge a publie duty and receives a compen-
sation in whatever shape, whether from the Crown or otherwise,
is constituted a public officer.” 1 have no doubt these inspectors
were receiving remuneration from the Crown. They are clearly
in my opinion “public officers” within the meaning of the rule.
The distinction sometimes made between an officer and an employee
of a corporation throws, I think, no light on the matter because that
distinetion was drawn in another connection altogether. In fact,
there are few, if any, cases in which it appears to have been disputed
that such persons as these are public officers within the meaning
of the protecting statute. Most of the English cases seem to deal
with the point whether certain bodies or corporations were
executing a “public duty or authority” within the meaning of the
English statute.

With respect to the defendant Tolmie he, of course, is at any
rate a different kind of “officer.” He is a Minister of the Crown
appointed by commission under the Great Seal (The Department
of Agriculture Act, R.S.C. (1906), ch. 67, sec. 2). He is not called
an officer in the Act but by sec. 3 the Governor-in-Couneil “may
appoint an officer who shall be called the Deputy Minister of
Agriculture.” But I do not think this necessarily leads to the
conclusion that the head of a Government Department who is a
Minister of the Crown is not within the meaning of the rule.
In Raleigh v. Lord Goschen, [1898] 1 Ch. 73, Romer, J., had to
discuss the question of the liability of a Minister of the Crown and
a head of a Government Department and to be sued for trespass.
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The case perhaps throws only a side-light upon the matter really
before us here but it seems clear from the judgment that the head
of a Government Department, even though a Minister of the Crown
may be sued in his individual capacity for a trespass if in substance
it is his individual act though done through an agent or sub-
ordinate, and this not because of, but in spite of the fact, that
he is an officer of state. I observe that the Interpretation Act,
R.8.C. 1906, ch. 1., sec. 31 (L) and (M) after referring to a Minister
of the Crown goes on to refer to “any other public officer,” thus
impliedly calling a Minister of the Crown a “public officer.”
Of course this Interpretation Aet does not apply to our rule, but
in interpreting the expression in our rule it occurs to me that we
can legitimately enquire how the words are generally used and
what meaning is generally attached to them. Certainly if a sub-
ordinate appointee of the Minister of Agriculture is a public officer
it would be strange if the Minister himself should not be ealled one,
And if his appointee and subordinate is entitled to the benefit and
protection of the rule surely from the reason of the thing he him-
self ought also to be so protected.

The result will be that it is only for acts committed within 6
months before the beginning of the action that the defendants can
be held liable although there may be some question as to how in
the actual cirecumstances this ought to be interpreted.

With regard to the appeal in the matter of separate trials,
I think it should be dismissed with costs and I see no advantage
or necessity for adding anything to what was sail by Walsh, J
in whose reasons I fully concur,

The costs of the argument on the points of law shonld be costs
in the cause.

Brck, J.:—By the Judicature Act, C.O.N.W.T. 1898, ch. 21,
certain Rules of Court were enacted as part of the Act. The
Judges of the Court had no power to repeal or amend these
statutory rules but might make additional rules not inconsistent
therewith (sec. 20). .

The Supreme Court Act, 7 Edw. VIL. 1907, ch. 3, authorised
(sec. 24) the Licutenant-Governor-in-Council to make “Rules of
Court governing the practice and procedure in the Court, ete.,”
and to “alter and annul any Rules of Court . . for the time
being in force whether the same be included in the Judicature

"
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Ordinance or any amendments thereto or ete.” and provided that
“until such rules are so made and promulgated . . . the
rules, practice and procedure . . . of the Supreme Court of
the North West Territories shall be the rules, practice and pro-
cedure in the said (Supreme) Court (of Alberta)”.

So far as the Statutory Rules of Court are concerned there can
be of course no question as to their validity on the ground that
some of the rules related to something other than matters of
practice and precedure. In my opinion Rule 711—in the same
words as Statutory Rule 536—deals with something other than
“practice and procedure,” even if the subject matter over which
the Lieutenant-Governor-in-Council was given jurisdiction was
not made still more distinet by the addition of the words “in the
Court.”

It assumes to be, so far as that portion of it is concerned,
which is in question here, a limitation on a right of action, with
an effect corresponding to the ordinary statutes of limitation. Such
statutes are undoubtedly considered matters of proeedure in
Private International Law, but not matters of practice and
procedure of or in the Court, which can be dealt with by rule made
by a delegated authority. The legislation of 1918 does not, it
seems to me, affect the question of the validity of Rule 711. 1
think its intention was to deal with rules in their quality as rules
and not to validate or bring into effect as rules provisions properly
the subject matter of legislative enactment. The new Consolidated
Rules of 1914 therefore in my opinion could not affect any pro-
visions of the Statutory Rules which dealt with matters which do
not come under the subject matter of practice and procedure in
the Court with the result that any such provisions in the Statutory
Rules still remain in foree; and in force in the sense and with
exactly the same force and effect as they originally had. Hence
if the rule in question Statutory Rule 536, was as a Statutory Rule
subject to Statutory Rule 556 (empowering a Judge to enlarge or
abridge time) it is still so subject.

I think all the defendants are public officers within the meaning
of the rule. As to whether any of them are relieved from responsi-
bility by reason of their representing the Crown in relation to the
matters complained of that is another question depending on

[S5 D.L.R.

55D.]

what
which
sidere
1
Stuar
in oth

Inrox

E

0
Temy
of ur
other
secon
with

T
rye w
on tl
being
accus
from
Was |
liquo
was ¢
to hi
one |



.L.R.

that

the
irt of
pro-

e can
that
rs of
Same¢
than
vhich
was
n the

med,
with
Such
e in
and
nade
t, it
(|
rules
perly
lated
pro-
h do
re in
itory
with
ence
Rule
re or

ning
onsi-
) the
r on

55 D.LR.] Dominion Law Rerorts.

what those matters are and the provisions of the statute under
which they purported to be acting, things which I have not con-
sidered.

I come as I understand it, to the same result as my brother
Stuart, on the point which I have dealt with and agree with him

in other respeets, Judgment accordingly.

REX v. CHAPPUS.
Ontario Supreme Courl, Orde, J.  Nugust 24, 1920
Intoxicaning uQuons (§ T G—87)—SaLe o —CoNTRACT—PROPERTY IN
GOODS NOT TO PASS UNTIL DELIVERY—(00DS SEIZED ON TRUCK ON
WAY TO HOUSE OF ACCUSED—INTENTION OF PARTIES—SALE OF
Goops Acr.

There is no legal reason why a person may not mnimise the risk of
purchasing liquor under the Ontario Temperan ‘e Act by stipulating that
no property in the liquor shall pass to him until delivery, and when this
is the intention of the parties a sonviction for the offence of unlawfully
having liquor in a place other than the private dwelling house of the
aceused will be quashed where the liquor was seized while on a truck
being conveyed to the house of the accused, there being nothing to
indicate that the accused owned or bad control of the liquor at that
time.

Motion to quash a magistrate’s convietion. Convietion quashed.

J. W. Curry, K.C., for the defendant.

Edward Bayly, K.C., for the Crown and the magistrate.

Onpg, J.:—The prisoner was convicted under the Ontario
Temperance Act, sec. 41, by the Police Magistrate at Windsor,
of unlawfully having, on the 19th July, 1920, liquor in a place
other than the private dwelling house in which he resided, as a
second offence, and was sentenced to 6 months’ imprisonment
with hard labour in the Ontario Reformatory.

The liquor, which comprised about 65 or 66 cases of Seoteh and
ryve whisky, was seized by the License Inspector about 2.30 a.m.
on the 20th July, 1920, while loaded upon a truck which was
being driven on the public highway by one Vigneaux. The
accused was driving behind the truck in a touring car. Apart
from the fact that Chappus was in a car behind the truck, there
was nothing at that time to indicate that Chappus owned the
liquor or had it in his possession or charge or control. Vigneaux
was called for the prosecution and swore that Chappus had come
to his place at 12.45 that night, woke him up and told him that
one Drouillard wanted him at his (Drouillard’s) house with his
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truck, as he had a load for him. Vigneaux went to Drouillard’s
house and found Chappus there. The 66 cases were loaded on to
the truck, by Vigneaux and Drouillard, Chappus assisting by
handing the cases from the cellar to Drouillard, who in turn
passed them to Vigneaux. Drouillard was to pay Vigneaux.
Vigneaux left with the load and Chappus followed in his car.
About half way to Chappus’s house, the liquor was seized by the
Inspector. Drouillard, called for the prosecution, denied having
sold the liquor to Chappus, but said that he was to sell it to Chap-
pus at the latter’s house; that he was to deliver it at Chappus's
house and was to get no money until it was delivered there; and
that it was part of the bargain that Chappus was to take no chance
on delivering it, but that he (Drouillard) was to take that chance
for him.

It is clear that, if the effect of the bargain between Drouillard
and Chappus was to pass the property in the liquor to Chappus, as
soon as it was appropriated to the contract, then Chappus must
be guilty; but it is contended on his behalf that there is no evi-
dence which justified the magistrate in coming to the conelusion
that the liquor was owned by, or was in the possession, or charge,
or control of, Chappus, and that the conviction should be quashed.

That in entering into a bargain with Drouillard which, if com-
pleted, would result in a sale, Chappus was assisting Drouillard
to commit an offence against the Act, is clear. For an offence
under sec. 40 in connection with this transaction, Drouillard was
convicted. That fact has no bearing upon the question to be
determined here. Nor must the fact that one can have little
sympathy for Chappus be allowed to have any weight in determin-
ing whether or not he was rightly convicted upon the evidence
adduced before the magistrate. No degree of moral turpitude
can be allowed to turn the scale if the accused is not technically
guilty, nor can a man be found guilty of an offence merely because
of a possible intent to commit one.

The sole question to be considered here is whether or not,
upon the evidence, the property in the liquor had passed to
Chappus. The law with regard to the time when the property
in goods sold passes from the vendor is quite clear. It is now
embodied in secs. 18, 19, and 20 of the Sale of Goods Act, 1920
(10-11 Geo. V. ch. 40), which came into force on the 1st July
last, and which codifies the existing law governing the sale of goods.
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By see. 19, the question, when the property in specific or
ascertained goods, which are the subject of a contract of sale,
is transferred, is one of intention, having regard to the terms of
the contract, the conduct of the parties, and the circumstances
of the case. Section 20 then sets forth certain rules for ascertain-
ing the intention of the parties in cases where no different inten-
tion appears. Rule 1 provides that where there is an uncondi-
tional contract for the sale of specific goods in a deliverable state
the property in the goods passes when the contract is made,
notwithstanding that the time of payment, or of delivery, or of
both, is postponed. This is, of course, all simply declaratory of
the law as it stood prior to the Act. See Wilson v. Shaver (1901),
3 0.L.R.110. And in the present case the mere fact that payment
was not to be made until delivery at Chappus's house would
probably not be sufficient to prevent the title in the goods from
passing to him as soon as the contract was made and the goods
set apart for delivery to Chappus. But the only evidence here
as to the terms of the contract is that of Drouillard himself, to
the effect that 10 sale was to take place until the liquor was de-
livered at Chappus’s house. Now, however much one may feel
inclined to the belief that this was all a subterfuge, yet that is the
only evidence which fastens upon Chappus any interest in the
liquor. It is true there is the evidence of Vigneaux as to the visit
from Chappus; and there is, of course, abundant evidence that
Chappus assisted Drouillard in getting the liquor out of his cellar
to load upon the truck, and that he followed the truck on the
way to his house. But, if the liquor was not then the property
of Chappus, there is no evidence that he was in charge or control
of it. Let it be admitted that he was following it to see that it
was safely delivered at his house, there is no evidence that Vigneaux
was in any way subject to his orders or under his control.

There is here no primd facie proof of possession by the accused
which would of itself, in spite of any other evidence, support the
conviction upon a motion to quash. If the magistrate came to
the conclusion that Chappus was in possession, or charge, or control
of the liquor while on its way from Drouillard’s house, apart from
any question of ownership, then, in my judgment, there was no
evidence upon which to support it. But, if the property had
passed to Chappus, then the conviction must be sustained. It

LN
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was urged on behalf of the Crown that the magistrate was justi-
fied in finding as a fact, upon the evidence and all the circum-
stances, that there was no intention that the property should not
pass until delivery at Chappus's house. If there were any facts
upon which to base such a finding, then the magistrate’s decision
could not be disturbed; but I do not see how the magistrate's
decision can be supported in the present case. The only evidence
as to the terms of the bargain is that of Drouillard. He was
called by the prosecution. To say that the magistrate can accept
so much of that evidence as is sufficient to establish a sale and so
conviet the prisoner, and reject whatever terms of the bargain
are in the prisoner’s favour, would be to introduce a most dan-
gerous practice. The only evidence of the contract establishes,
in my opinion, that no property was to pass until the liquor was
safely delivered at Chappus’s house, and there was no evidence
to justify any other conclusion.

I come to this decision with great reluctance because there was
an obvious intention to evade the provisions of the Act, but I
really see no legal reason to prevent a man who is attempting to
evade the Act from minimising the risks by stipulating that no
property in the liquor shall pass to him until delivery.

For these reasons, the conviction must be quashed, with the
usual order for the protection of the magistrate.
Conviction quashed.

BAUER CHEMIC AL Co,, Inc. v. SANATOGEN Co. OF CANADA Ltd.
AND BARR

Ex Court of Canada, Audette, J. November 6, 1920.

TraveMarks (§ HHI—10)—ReGisTerep 1N €
compaNy IN Untrep Stares—Co ATION AND SALE UNDER
TravING WiTH THE ENEMY ACT—RIGHTS OF PURCHASER.

The Canadian rights to a trademark registered in Canada which had
been transferred to an alien firm earrving on business in the United
States of America before that country entered the war are transferred
to a purchaser who bought the stock and assets of the business from th
American Alien Property Custodian who confiscated the business during
the war under the provisions of the Aet of Congress known as the Trading
with the Enemy Act.

DA-—ASSIGNMENT TO ALIEN

Action to restrain the defendants from infringing certain
trademarks and labels and from selling or offering for sale, in
Canada, chemical pharmaceutical preparations under the trade-
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J’”““ ‘ marks ".\‘:m:l!ugl n' and “ Formamint,” or ":I\Ihu thereon certain CAN,
reum i labels deseribed in the trademark of 1912, hereinafter referred to ix. (€
Id not E Russel 8. Smart and J. L. MeDougall, for plaintifi

Ivvenr

facts . Lowis Coté and J. A, C. Bumbray, for defendant. '(|:: \I,l:l\l
cisior AvpETTE, J.:—The defendants, by their statement in defence,

rate’s deny that the plaintifi company has any ownership in the said ‘\‘\‘\ |‘«.::..| N
dence \ trademarks, and they themselves make elaim to the same in the CaxapalLap
e was < manmer hereinafter set forth H‘\";:.:\

- - 2 2okt
artnership of Berlin, Audette, J

Lecept ' On April 6, 1904, Bauer & C
nd so B Germany, registered in Canada, a general trademark consisting
wrgain of the word “Sanatogen.”

; dan- On March 1, 1905, Luthe & Buhtz, of Berlin, Germany,
lishes, 3 registered in Canada, a specifie trademark consisting of the word

r was ! “Formamint,” and on October 27, 1905, assigned the same to the
denee B cid Bauer & Co., of Berlin, Germanv.

Then on January 25, 1912, the latter, styling itself ** Bauer &

e Was ie.,” manufacturers and chemists, of 231 Priedrichstrasse, Berlin,

but 1 B (ermany, trading also as The Sanatogen Clo. (A, Wulfing & Co.)

ing to of 12 Chenies Street, London, England, registered in Canada in the

at no B name Bauwer & Cie., trading as above mentioned, the specifie

trademark “ Formamint,” with label and deviee of a triangle

h the containing the initials “A. W. & Co.” and the fuesimile signature

\. Wulfing & Co.”
hed. Un the same day, January 1912, the same party likewise

registered in Canada, in the name of *“ Bauer & Cie.” trading as
above mentioned, the specific trademark of “Sanatogen’ with
abel hearing the signature “A. Wulfing & Co.” and the deviee of

i shield provided with rays bearing the initials “8. Co.”
Then the war between Germany and Great Britain broke out

ALLEN on August 4, 1914,
S The German firm of Bauer & Cie., or Bauer & Co., according
'l".‘m"‘.‘:‘i to witness Hehmeyer, is composed of John A. von Wulfing and
sferred Fmest Moeller, Wulfing being the senior partner and “the one
y o
“rading Hehmeyer, on behalf of the German firm, opened in the United

with more money.”

States a regular branch office of the business, and later on a manu-
ertain facturing plant. The manufacturing plant for “ Formamint” was

e, in opened in 1913 and the “Sanatogen” manufacturing plant was

trade- decided to be erected in 1914, shortly after the outhreak of the war,

G55 .k
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In 1914, owing to war conditions, Hehmeyer, the Germuy
agent in America, says he was given a new power of attorney
superseding any other power of attorney limited in its powers, the
new one being more comprehensive and broader, and it was under-
stood whatever Hehmeyer would do and say would have the
sanction of his principal, the German firm.

Hehmeyer registered, under a partnership name in the United
States, as agent for Bauer & Co., carrying on business under the
name of Bauer Chemical Co.

Then in June, 1916, Hehmeyer received a wireless from Bauer
& Co., telling him to incorporate and pass the interest of Bauer &
Co., to an incorporated company so that they would be the owners
of the stock as that was the ultimate outeome, the German eitizens
remaining the owners, as sharcholders in this new company. The
prineipal reasons assigned for this incorporation was the alleged
improvement in export facilities, as at that time the British black-
list threatened to hamper their exports to other countries. The
English branch of the German company having on May 11, 1016
ander the Trading with the Enemy Amendment Act, 1916, been
taken over by the English controller.

The new company was incorporated on July 26, 1916, and then
on July 31, 1916, Hehmeyer made to the company an offer i
writing, purporting to be on behalf of Bauer & Co., to transfer to
the company all their American rights in North and South Americs
to the products of “Formamint” and “Sanatogen.” Hehmeyer
testifies he had no specific instructions from Bauer & Co., to trans
fer the Canadian rights, but took it upon himself to do it under
his general power of attorney (Ex. No. 10), thinking it was th
best thing to do under the circumstances, in the interests of
Bauer & Co. His idea, it is clear, was to save as much as he could
for his German principal, knowing moreover that the Custodian
of Alien Enemy Property in England had taken over the English
business of A. Wulfing & Co. and was controlling it, and knew it
when he incorporated his American company. (See Ex. “A".)

The United States entered into the war on April 6, 1917.

Then, in June, 1918, the American business of this German
company, carrying on business under the name of the company
incorporated in July, 1916, was, under the provisions of the Ac
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German
wtorney
rers, the

of Congress known as The Trading with the Enemy Aet, takenover

v the American Alien Property Custodian, and an order for sale

of the same was made on January 23, 1919, (Ex. “B”.)
8 under. As a result of such proceedings, both the stock of the Bauer
ave the Chemical Co., Inc., and all the assets of the company were sold,
by the Alien Property Custodian to three American ecitizens,
Henry Pleiffer, C. A, Pfeiffer and Garfred D. Memer, who now

constitute—with changes in the list of sharcholders—the Bauer

» United
der the
Chemieal Co,, Ine., under which name they carry on their pur
n Bauer
Bauer &
e owners

chased business, and who claim the Canadian trademarks which
were transferred by Hehmever, agent of Bauer & Co., of Berlin,
e in 1916, and which they claim formed part of what they bought
"lm?"k“‘ from the American Alien Property Custodian.
‘-‘"“ The The war between Germany and England was declared on
» alleged

ih black-
w, 1 he
11, 1016
16, been

August 4, 1914, and was brought to a termination on January 10,
1020, as will be seen by the Proclamation published in the Canada
Gazette on March 29, 1920.

Therefore, it appears that, in England, the Official Controller
seized the business of the branch established by the Berlin firm of
Baver & Cie., avoided their trademarks, forfeited and sold their
business. In the United States, after entering in the war, the
American branch of this Berlin firm, incorporated into a company,

md then
offer

sfer to . 2 ox :
. was also forfeited and sold and the present plaintiffs—American

citizens and an American company—became the owners of the
trademarks held in the company’s assets at the time they were
sold and which were purchased by them from the Ameriean
Controller. Continental Tyre & Rubber Co. v. Daimler, [1915]

was th 1 K.B. 803.
srests of

America
ehmeyer
to trans-
it under

In Canada, Parliament enacted the War Measures Act, 5 Geo.
V. 1014 (2nd Sess.) ch. 2, and further enacted thereunder a number
of Orders in Council, the most important among them being that
of May 2, 1916, respecting Trading with the Enemy (7-8 Geo. V.
1917 (See under Canadian Orders in Council, p. liii.), (3 Sup.
Proclamations O.C., relating to European War, 1558), and that
of April 14, 1920, Canada Gazette, May 1, 1920, respecting the
Treaty of Peace at Versailles.

Under this Canadian legislation, or otherwise—after much
labour—I have been unable to find any enactment depriving the
plaintiffs of the ownership of the trademarks in question. There
is 1o text of law dealing with a matter of this kind.
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The sale by the American Custodian has purged any taint of
German ownership, and the present plaintiffs—an American coni-
pany—are entitled to the trademarks in question. The action i
based upon a sale, or title derived from the Government of a friend-
ly nation allied with Canada in the war and the Canadian legis
lation and Orders in Couneil respecting Trading with the Enemy
do not affeet such a transaction.

In the case of Porter v. Freudenberg. In re Merten's Patenls,
[1915] 1 K.B. 857, Lord Reading, C.J., said at 869:—

In ascertaining the rights of aliens the first point for consideration is
whether they are alien friends or alien enemies. Alien friends have long s e
been, and are at the present day, treated in reference to civil vights as if they were
British subjects, and are entitled to the enjoyment of all personal rights of 4
citizen, including the right to sue in the King's Courts.

Coming to the consideration of the defendants’ right to the
trademarks in question and in respect of which they are sued for
infringement, it will be sufficient, without going into the details «f
the several transactions in that respeet, to state again that Bauer
& Co., of Berlin, had also a branch of their business in England.
When the war broke out, their trademarks were avoided and their
business seized and sold by the English Official Custodian.  And
while the conditions of sale did not provide for the sale of the good
will, it was inserted in the deed of sale and the defendants cluim
that the Canadian trademarks passed with such good will.

Hehmeyer testified that all trademarks in question were the
property of the Berlin partnership. However, with respect to
the defendants’ claim to the ownership of the trademarks, it will
be sufficient to say, whether or not such sale by the English Custo-
dian dealt with or included the Canadian trademarks, that they
have absolutely failed to prove any title or proprietary rights
thereto. Moreover, they cannot invoke jus tertii, the rights which
could be derived from the sale by the Custodian in England
There is no privity between the defendants and those who pur-
chased from the English Custodian, in London, England. All
the defendant Barry did was to take the law in his own hands,
to assume and convert to himself the said trademarks and assign
them to a company formed by him and which, according to his
own evidenee, was himself.

The defendants’ claim to the trademarks in question has not
been proven.

55 D.L.F
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Plaintiffis’ counsel at Bar, taking sec. 84 of the Order in Council
of April 14, 1920 (Canada Gazette, May 1, 1920), into consider-
ation, declared he would be satisfied to limit the recovery of dam-
ages resulting from the infringement to the period after the
termination of the war, and effect is hereby given thereto.

Under the circumstances, there will be judgment in favour of
the plaintiffs, and they are at liberty and entitled to issue the injunc-
tion prayed for, the damages or the account of profits to be ascer-
tained only from the date of the termination of the war. The
whole with costs in favour of the plaintiffs.

Judgment accordingly.
ANNOTATION
TRADEMARKS.
Rights of purchaser buying from the American Alien Property Custodian.
BY
Russen S, Smart, B.A,, M.E,, or Tug Orrawa Bax.

See. 4 of the Consolidated Orders Respecting Trading with the Enemy
(P.C. 1023), of May 2nd, 1916, reads (see 7-8 Geo. V. 1917 (Can.), Canadian
Orders in Council, p. Iv.):

“4. (1) No person shall by virtue of any assignment of any debt or other
chose in action, or delivery of any coupon or other security transferable by

delivery, or transfer of any other obligation, made or to be made in his favour

by or on behalf of an enemy, whether for valuable consideration or otherwise,
have any rights or remedies against the person liable to pay, discharge or
satisfy the debt, chose in action, security or obligation, unless he proves that
the assignment, delivery or transfer was made by leave of the Secretary of
State or was made before the commencement of the present war, and any
person who knowingly pays, discharges or satisfies any debt, or chose in
action, to which this sub-section applies, shall be deemed guilty of the offence
of trading with the enemy. Provided that this sub-section shall not apply
where a license has been duly granted exempting the particular transaction
from the provisions of this order, or where the person to whom the assignment,
delivery or transfer was made, or some person deriving title under him, proves
that the transfer, delivery or assignment or some subsequent transfer, delivery
or assignment, was made in good faith and for valuable eonsideration before
the publication in the Canada Gazelte of these orders and regulations, nor
shall this sub-section apply to any bill of exchange or promissory note. (Br.
Cap. 12-14, sec, 6, Br. Cap. 79-15, sec. 3 and Interp. ‘Enemy.’)

*(2) No person shall by virtue of any transfer of a bill of exchange or
promissory note made or to be made in his favour by or on behalf of an enemy,
whether for valuable consideration or otherwise, have any rights or remedies
against any party to the instrument, unless he proves that the transfer was
made before the commencement of the present war, and any party to the
instrument who knowingly discharges.the instrument ghall be deemed to be
guilty of the offence of trading with the enemy. Provided that this sub-
section shall not apply where a license has been duly granted exempting the
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particular transaction from the provisions of this sub-section, or where 1l
transferee, or some subsequent holder of the instrument, proves that tls
transfer, or some subsequent transfer, of the instrument was made in good
faith and for valuable consideration, before the publication in the Canade
Gazette of these orders and regulations. (Br. Cap. 12-14, sec. 6, Br. Cu)
79-15, sec. 3.)

“(3) Nothing in this order shall be construed as validating any assign-
ment, delivery or transfer which would be invalid apart from this order or
as applying to securities within the meaning of order 6 of these orders and
regulations.”

The Treaty of Peace between Germany and the Allies, signed at Versaillos
on June 20, 1919, was ratified in Canada by the Treaties of Peace Act, 1919
and was placed in effect by The Treaty of Peace (Germany), Order 1920,
P.C. 755, dated April 14, 1920. By this Order in Council, issued under
authority of the Treaties of Peace Act, 1919, all property, rights and interests
of German nationals in Canada were vested in the Custodian, sec. 33 of the
Order reading (see 10 Geo, V. 1920 (Can.), Canadian Orders in Council,
P. xxxvii, at p. xlii.):

“33. All property, rights and interests in Canada belonging on the

positi
for m
who i
of th
the U
able

T thir

is by

tenth day of January, 1920, to enemies, or theretofore belonging to enemies but &
and in the possession or control of the Custodian at the date of this Order g
shall belong to Canada and are hereby vested in the Custodian. poied

“(2) Notwithstanding anything in any order heretofore made vesting Cans
in the Custodian any property, right or interest formerly belonging to an busts
enemy such property, right or interest shall belong to Canada and the Cus- Briti

todian shall hold the same on the same terms and with the same powers and othet
duties in respect thereof as the property, rights and interests vested in him o
by this Order.” voul

By a sub-section, however, industrial property (which includes patents, of th
trademarks and copyright) was especially exempted, and the rights of Germun
nationals to such property was re-established or restored from January

10, 1920, sec. 76 (Part IV) of the Order reading (10 Geo. V. 1920, p. li.): ol

“76. Subject to the provisions of this Order, rights of industrial, literary plac
and artistic property, as such property is defined by the International Con- carry
vention of Paris of March 20, 1883, for the protection of industrial property, e

revised at Washington on June 2, 1911, and the International Convention of we
Berne, of September 9, 1886, for the protection of literary and artistic works, subj(
revised at Berlin on November 13, 1908, and completed by the additional bsit
Protncol signed at Berne on March 20, 1914, shall be re-established or restored, et
as from the tenth day of January, 1920, in Canada in favour of the persons oy
entitled to the benefit of them immediately before the war, or their legal igh
representatives, Equally, rights which, except for the war, would have

been acquired during the war in q of an application made for the Cl.
protection of industrial property, or the publication of a literary or artistic law
work, shall be recognized and established in favour of those persons who would oout
have been entitled thereto from the tenth day of January, 1920, avia
“(2) Nevertheless, all acts done by virtue of the special measures taken indmt
during the war under legislative, executive or administrative authority in P
Canada in regard to the rights of German nationals in industrial, literary or Stat:
artistic property shall remain in force and shall continue to maintain their carr:

full effect.”
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There have been a few eases in Canada dealing with the disposition of
enemy property during and following the war. In Lampel v. Berger (1917),
38 D.L.R. 47, 40 O.L.R. 165, a contraet involving the sule of land made by an
Austro-Hungarian residing in the United States was in question. The Court
Leld that the contract was valid but the circumstances were such as to dis-
entitle the defendant to payment during the war. An examination of the
grounds on which a contract of this Kind might be determined invalid was
made by Murock, C.J.Ex, in the case referred to in the following terms
(38 D.L.R. at 49-50):

“At this date no authority is needed in support of the general pro-
position of law that upon the declaration of war it became unlawful
for any resident of Canada to trade with ‘the enemy.’ Is the defendant,
who is by nationality a Hungarian, but who, at the time of the making
of the contract, and ever since, has resided and earried on business in
the United States of Ameriea, an enemy in the sense that he was ineap-
able of entering into a binding contract with a resident of Canada?
I think not.

“With reference to civil rights, ‘enemy’ does not mean a person who
is by nationality a subject of a nation with which IHis Majesty is at war,
but a person, of whatever nationality, who resides or carries on business
in enemy territory. Thus, a resident of Canada may trade with a
person who is by birth a subject of Germany, if the latter resides in
Canada or in some neutral territory, but not if he resides or earries on
business in enemy territory. Thus it would be unlawful to trade with a
British subject who resides or carries on business in Germany or in any
other eountry with which His Majesty is at war. This prohibition of
commercial intercourse is based on public policy, which aims at pre-
venting trade or intercourse that by possibility may be to the advantage
of the enemy or the disadvantage of His Majesty’s Empire.

“In Janson v. Driefontein Consolidated Mines Ltd., [1902] A.C.
484, Lord Lindley says, at pp. 505, 506: ‘But when considering questions
arising with an alien enemy, it is not the nationality of a person, but his
place of business during the war, that is important. An Englishman
carrying on business in an enemy’s country is treated as an alien enemy
in considering the validity or invalidity of his commercial contracts:
M'Connell v. Hector (1802), 3 Bos. & P. 113, 127 E.R. 61. Again the
subject of a State at War with this country, but who is earrying on
business here or in a foreign neutral country, is not treated as an alien
enemy; the validity of bis contracts does not depend on his nationality,
nor even on what is his real domicile, but on the place or places in which
he carries on his business or businesses.’

“In Porter v. Freudenberg, [1915] 1 K.B. 857, at p. 868, Lord Reading,
C.J., quotes with approval this view of Lord Lindley, and states that the
law prohibiting eommercial intercourse with inhabitants of the enemy
country is ‘grounded upon public policy, which forbids the doing of
acts that will be or may be to the advantage of the enemy State by
incressing its eapacity fpr prolonging hostilities in adding to the credit,
money or goods, or other resources available to individuals in the enemy
State. Trading with a British subject or the subject of a neutral State
carrying on business in the hostile territory is as much assistance to the
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alien enemy us if it were with a subjeet of enemy nationality carrying

on business in the enemy stute, and, therefore, for the purpose of tly

enforcement of civil rights, they are equally treated as alien enemics

It is clear law that the test for this purpose is not nationality but tly

place of earrying on the business. . . . When considering the enfore

ment of eivil rights a person may be treated as the subject of an enciy

State, notwithstanding that he is in fact a subject of the British Crow,

or of a neutral State. Conversely a person may be treated as a subjoct

of the Crown notwithstanding that he is in fact the subject of an eneny

State.”

“In Daimler Co., Ltd. v. Continental Tyre and Rubber Co, (Great
Britain), Ltd., [1916] 2 A.C. 307, at p. 319, Lord Atkinson says: ‘It is
well established that trading with the most loyal British subject, if I«
be resident in Germany, would, during the present war, amount to trading
with the enemy, and be a misdemeanour if earried on without the eonsent
of the Crown; the reason being that the fruits of his action result 10 4
hostile country and so furnish resources against his own country.”

In a more recent case, Re Walker (1919), 40 DJL.R. 415, 46 O.L.R. 86«
motion was made by the Secretary of State for a vesting order under the Con-
solidated Orders respecting trading with the enemy. The will of Hirun
Walker of Detroit left certain property to his widow, and certain property
to a daughter who had married an alien enemy. The daughter made w
agreement to give the widow the Canadian property and retain the United
States property herself. Sutherland, J., found that such an agreement wus
not permissible and held, 49 D.L.R. at 437-8, “there was at least in Lot
beneficial interest . . . which came under the scope and operation of
said orders, and which has not been dealt with and transferred by what has
been done elsewhere so as to eseape therefrom. . . . No theory of th
comity of nations, which implies usually a favourable consideration wn
adoption by foreign Courts of judgments or orders made in the Courts of
domicile, ean or should be carried so far as to require [this Court] to declin
to make the order asked under the cireumstances [of this case]l. Any sucl
theory is subject to the essential modification or restriction that, if it runs
counter to high public policy, it cannot be given effect to. (Westlahe's
Private International Law, 5th ed. (1912), pp. 55 and 308.)"

The view of the British Courts with regard to the status of alien enciies
during war is indicated by the following authorities:

“A declaration of war by this country against a foreign power imporis
# prohibition of commercial intercourse with the subjects of that power
Barrick v. Buba (1857), 2 C.B. (N.8.) 563, 140 E.R. 536,

“The national character of a trader is to be decided, for the purposes of
the trade, by the national character of the place in which it is earried on. 1f
& war breaks out, a foreign merchant carrying on trade in a belligerent country
has a reasonable time allowed him for transferring himself and his property
to another country. If he does not avail himself of the opportunity, he is
to be treated, for the purposes of trade, as a subject of the power under
whose dominion he carries it on, and as an enemy of those with whom tha
power is at war: Cremidi v. Powell, The ‘Gerasimo' (1857), 11 Moo, P.C.C
88, 14 E.R. 628,
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An action can be maintained by a person of enemy nationality who is
neither residing nor carrying on business in an enemy country, but is residing
cither in an allied or a neutral country and is carrying on business through his
partners in that allied country: Re Mary Duchess of Sutherland v. Bubna

1015), 31 T.L.R. 248

Although a bill drawn by a prisoner of war in France . . . upona
person resident in England in favour of an alien enemy could not have been
originally enforced, the drawer is liable on a subsequent promise in time of
pesce to pay principal and interest: Duhammel v. Pickering (1817), 2 Stark.
00,

An alien, to whom a bill of exchange drawn on England by a British
subject detained prisoner in France during war [with England], payable
to another British subject also detained there, is endorsed by the latter,
may sue on it in this country after the return of peace: Antoine v. Morshead

1815), 6 Taunt. 237, 128 E.R. 1025.

In the case of The “Johanna Emilie” €1854), Spinks' Prize Cuses
12, referring to sale by a belligerent to a neutral of a ship in =
newtral port, the British Prize Court held that the British Prize Courts
recognize such a sale as a valid transaction of commerce, if it be bond fide
ad the enemy’s interest has been entirely divested. The Court held (at
n. 16) that if the bond fides of the sale be assumed, “it is not to be denied that
it is competent to neutrals to purchase the property of enemies to another
country, whether consisting of ships or anything else; they have a perfect
right to do so, and no belligerent right ecan override it.”

In some instances the question of domicile is important.  Sir William
Seott in The Jonge Klassina (1804), 5 Ch. Rob. 207 at 302, held: “A man
muy have mereantile coneerns in two countries, and if he acts as a merchant
in both he must be liable to be considered as a subject of both with regard
to the transactions originating, respectively, in those countries. That he
has no fixed compting house in the enemy’s country will not be decigive.”
Sec ulso The Portland (1800), 3 Ch. Rob. 41; under proper circumstances u
change of domicile may be made but only after there is a complete abandon
ment in fact of the country where the one is domiciled; I'n the Goods of Raffenc

ING3), 82 L.J. (P, & M.) 203, and Dicey, Confliet of Laws, 2nd ed. 744

A subject of an enemy State eannot, however, acquire a neutral charaeter
by having only a place of business in a neutral State; for in this ease residence
in the neutral State is an essential condition to the acquisition of such character.
(The Hypatia,” [1917] P. 36.)

A supplementary incorporation in this country will not effect a change
of character (Orenstein & Koppel v. Egyptian Phosphate Co., [1915] 8.C. 55
see also Nigel Gold Mining Co v Hoade, [1901] 2 K. B. 849),

Authorities in the United States have, in the main, followed the English
cases, above referred to. In Schulz Co. v. Raimes & Co. (1917), 100 Misc
R. (N.Y.) 697, it was held that a corporation organised under the laws of the
State of New Jersey but owned prineipally in Germany is not. precluded from

s8 to the United States Courts during the war.

In Robinson v. International Life Assce. Soc. (1870), 42 N.Y. 54, affirming
Judgment in (1868), 52 Barber 450, it was pointed out that war does not make
illegal a contract by agents (who reside in one belligerent) of a neutral forcign
corporation, with a member of the other belligerent
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Ludlow v Bowne (1806), 1 Johns. 1; De Wolf v New York Firemen's
Ins. Co (1822), 20 Johns, 214. A neutral may earry on commerce with a
belligerent in the same mauner and extent as in peace except in articles
contraband of war or to blockaded ports. The neutral may lawfully contract
and deliver property to a citizen of one of the belligerent natious in bis country,
and the property cannot, therefore, be lawfully captured in a neutral vessel
on the way,
Buchanan v. Curry (1821), 19 Johne. 137. Where a contract is made
between 4 citizen and an alien, in good fait' and in the usual course of business,
before a war, it is not unlawful for the citizen to perform it during the war,
if the performance be made to the agent of such alien within this country
A citizen, residing in this State, and his partner a British subject, residing in
Canada, entered into a contract with another British subject, also residing in
Canada, for the sale and delivery of timber, part of which was delivered prior
to the declaration of war of 1812; and the residue was delivered afterwards
and during the war. This transaction completed the contract which was
held to be lawful.
Executed contracts, although existing prior to the war, are not annulled

or extinguished, but the remedy is only suspended. See Hanger v. Abbott
(1867), 6 Wall. 532 at 536,
A nop-resident alien may trade with both belligerents or with either.

His acts are lawful in the sense that they are not prohibited and so long as
he confines his trade to property not hostile or contraband, and violates no
blockade, he is secure both in his person and his property. See Younmg v.
United States (1877), 97 U.8. 30 at 63. If he breaks a blockade or engages
in contraband trade, he subjects himself to the chances of the capture and
confiseation of his offending property.
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Re EMPIRE TIMBER LUMBER AND TIE Co. Ltd.
Ontario Supreme Court, Orde, J. August 26, 1920.

Compantes (§ VI A—313)—WINDING-UP—V OLUNTARY—PROVINCIAL COMPANY
—PETITION BY CREDITOR UNDER DOMINION AcT—INSOLVENCY NoT
PROVED—DISCRETIONARY POWER T) MAKE ORDER OR OTHERWISE.

The fact that a provineial company is in the proeess of voluntary
winding-up does not itself make the ecompany insolvent within the
meaning of the Dominion Act; and insolveney not being proved, it i«

proper to refuse an order under the Dominion Aet at the instance of ineorpc

o ereditor for less than £600, when sveditors to the extent of more than

214,000 are opposed to a compulsory winding-up. soever
|Re Cramp Steel Co. Lid. (1908), 16 O.L.R. 230, followed; Re Colonial which

Investment Co. of Winnipeg (No. 2) (1913), 15 D.L.R. 634, 23 Man

L.R. 871, referred to.] By see,

Perrmion by Hall Brothers Limited, ereditors, for an order for ‘f:- ‘:::

the winding-up of the above-named company, under the Dominion ok
Winding-up Act. that fo
(. H. Sedgewick, for the petitioners.
H. H. Dewart, K.C., for the company. War s
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OrpE, J.:—The Empire Timber Lumber and Tie Company
Limited is incorporated under the Ontario Companies Act and
is now in process of winding-up voluntarily under the provisions
of the Act, in pursuance of a resolution of the shareholders
passed on the 3rd July, 1920. The resolution also appointed
Mr. John 8. Stewart liquidator. The company has a nominal
capital of $85,000. The evidence as to the nature and extent
of the company’s assets and liabilities is a little vague, but it
appears to have certain saw-mills and equities in or options upon
timber lands and some lumber on hand, all valued at approxi-
mately $35,000, with liabilities, secured and unsecured, of about
$30,000. The petitioners, Hall Brothers Limited, are creditors
upon an overdue promissory note for $591.70 and interest. No
judgment has been recovered upon this note, nor has there been
default for 60 days after demand made, under see. 4 of the Dom-
inion Winding-up Act.

The petitioners make no allegation of insolvency, but rely
solely upon the fact that they are creditors, and that the com-
pany has passed a resolution to wind up voluntarily, and ask
that it be declared that the company is a corporation to which
the provisions of the Winding-up Act are applicable and that
the company ought to be wound up under that Act.

That the Court may make a winding-up order under the
Dominion Act against a provincial corporation which it is proved
has become insolvent is well-established. But the petitioners
claim that, without establishing insolvency, they are entitled
to have the company wound up under the Dominion Winding-up
Act, R.8.C. 1906, ch. 144, para. (b) of sec. 6 and paras. (b) and
(e) of sec. 11. Section 6 declares that the Act shall apply to “all
incorporated trading companies doing business in Canada where-
soever incorporated . . . (a) which are insolvent; or (b)
which are in liquidation or in process of being wound up,” ete.
By sec. 11: “The Court may make a winding-up order
b) where the company at a special meeting of shareholders called
for the purpose has passed a resolution requiring the company
to be wound up; . . . or, (¢) when the Court is of opinion
that for any other reason it is just and equitable that the com-
pany should be wound up.”
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There is no doubt that, if the question depended upon the
mere construction of these sections, the Court would have power
to bring a provincial corporation within the Dominion Act on
grounds other than insolvency. But the question whether or not
the Dominion Parliament can legislate so as to force a provincial
corporation into a compulsory winding-up on any ground other Act.
than bankruptey or insolveney is,inmy judgment, not yet clearly Courts
settled. shall 1

In Ie Cramp Steel Co. Limited (1908), 16 O.L.R. 230, 231, that, ¢
Mabee, J., held that “the only clauses of the Dominion Act that visions
can be made to apply to an Ontario corporation are those dealing Canad
with insolveney.” That decision has not yet been overruled in of Ap)
this Province, although in Re Hamilton Ideal Manufacturing Co. proced
Limited (1915), 34 O.L.R. 66, 23 D.L.R. 640, Kelly, J., made an the A«

order, under paras. (d) and (¢) of sec. 11 of the Dominion Act, to decisic
wind up a provincial company; there the question of ultra vires Judge
does not seem to have been discussed, the only point involved, so For i
far as would appear from the judgment, being whether or not it should

was a proper case for the exercise of the learned Judge’s dis- N¢
cretion to make a compulsory winding-up order. As an authority
upon the question of jurisdiction I cannot regard that case as in
conflict with the Cramp case.

1 am, however, referred to a dccision of the Court of Appeal

in Manitoba, Re Colonial Investment Co. of Winnipeg (No. 2) (1913), insolvi
15 D.I.R. 634, 23 Man. L.R. 871, in which it was held that, as the Act it
Dominion Pacliament has power under sec. 91 (21) of the Britisl the A
North America Act to declare what constitutes insolvency, it may volunt
enact thata company, if in process of voluntary liquidation pursuant contra
to a resolution of its shareholders, may be brought under the pro- (a) wi

visions of the Dominion Winding-up Act, on the petition of a tion o
shareholder, although not actually insolvent, since such vol- cases

untary proceeding is to be regarded as a species of insolvency. consti

In considering whether or not the Cramp case is binding the M
upon me, I think I am at liberty to disregard sec. 32, sub-sec. 2, which
of the Ontario Judicature Act, which provides that “it shall liamer
not be competent for any Judge of the High Court Division in the W
any case before him to disregard or depart from a prior known tion o

decision of any other Judge of co-ordinate authority on any ment,
question of law or practice without his concurrence.” 1 do not anyth
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think this provision could be intended to apply to a case involving
the exercise of powers conferred or alleged to be conferred by a
Dominion Act; and especially when the Aet itself provides, by
sec. 125, that the Courts of the various Provinces and the Judges
thereof shall be auxiliary to one another for the purposes of the
Act. While this section does not amalgamate all the provincial
(Courts into one federal Court, it indicates an intention that they
shall work together, and I am of the opinion that it is desirable
that, as far as possible, in the judicial interpretation of the pro-
visions of a federal Act, there should be uniformity throughout
(Canada. For this reason, if the decision of the Manitoba Court
of Appeal in the Colonial Investment ease was upon a question of
procedure or involved the mere interpretation of some section of
the Act, 1 should probably feel it my duty to follow it, but the
decision deals with the question of the power of a provincial
Judge to interfere with the constitution of a provincial company.
For this reason, 1 deem it my duty to consider whether or not I
should follow that decision here.

Now, assuming for the sake of argument that, in the exercise
of its power to legislate upon the subject of “Bankruptey and
Insolveney,” under sec. 91 (21) of the British North America
Act, the Dominion Parliament can declare that the passage of
a resolution to wind up voluntarily ipso facto makes the company
insolvent, I am unable to see how or where in the Winding-up
Act it has so declared. Among all the different conditions which
the Act, by see. 3, declares shall be deemed to be insolvency, the
voluntary winding-up of the company is not mentioned. On the
contrary, sec. 6 makes the Act applicable in two classes of cases:
(a) when the company is insolvent; and (b) when it is in liquida-
tion or in process of being wound up—shewing that there may be
cases of liquidation or winding-up which do not necessarily con-
constitute insolvency. With all due respect to the decision in
the Manitoba case, I am utterly unable to follow the reasoning
which leads to the conclusion that, because the Dominion Par-
liament has power to declare what shall constitute insolvency,
the Winding-up Act has in effect declared that a voluntary liquida-
tion or winding-up is “a species of insolvency.” In my judg-
ment, the Dominion Act has done no such thing. If it has declared
anything at all in this respect, it is that a voluntary liquidation
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or winding-up may not involve insolvency at all. If the Manitoha
decision is to be accepted as sound, then it means that a pro-
vineial corporation, however solvent it may be, cannot voluntaril\
wind up and distribute its assets under the law of its constitution
without running the risk of being harassed by a small ereditor,
or by one shareholder, who wishes to see the company com-
pulsorily wound up under the Dominion Act. With all due
respect for the judgment of those Judges who were in the majority
in the Manitoba case, 1 find myself unable to agree with their
decision.  In my judgment, the mere fact that a provincial com-
pany is in process of voluntary winding-up does not of itself
make the company insolvent under the Dominion Act.

It was argued on behalf of the petitioners that the Dominion
Act gives power to wind up a provineial company on grounds
other than insolveney. But all the authorities are agreed, I think,
that the only basis for federal interference with the constitution
of a provincial corporation is its bankruptey or insolveney, Tl
decision in the Manitoba case does not purport to justify itsel
upon any other ground than that the voluntary winding-up con-
stituted a “species of insolvency.”

It may be that, before coming to a decision upon the scope of
the Dominion Winding-up Act, I should direct notice to be given to
the Attorney-General for Canada and the Attorney-General for
Ontario, under sec. 33 of the Ontario Judicature Act, and if the
parties desire it I shall direct such notice to be given. But, as |
am also of opinion, even assuming that I have power to make an
order, that, in the exercise of my discretion, the order ought not
to be made, it would serve no useful purpose to have a re-argument
before me. If any appeal is taken from my order, then notice
under sec. 33 may be necessary.

The petitioners object to the liquidator entering into a con-
tract for the cutting and sale of a quantity of lumber, the details
of which it is hardly necessary to go into here. Creditors to the
extent of over $14,000 appear to be willing that the liquidator
should be given an opportunity of trying to realise the assets
to the best advantage, and are opposed to a compulsory winding-
up. Under these circumstances, I do not think I ought, at the
instance of a creditor for less than $600, to make an order to wind
up the company under the authority of the Court. It is, of course,
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nitoha obvious that default in payment of the petitioners’ elaim, within
a pro- the time fixed by the Winding-up Aect, may make the company
technieally insolvent, or the company may commit an act of
itution hankruptey under the Bankruptey Act.* In either of these events,
editor, the petitioners’ position will be different, but at present I do not

com- consider it just or equitable that the company should be wound
11 due up under the Dominion Act.

ntarn!

ajority The application is, therefore, dismissed with costs.
1 their Application dismissed.
1 com-

" itself CURTIS'S AND HARVEY, Ltd. v. NORTH BRITISH AND MERCANTILE
INS. Co. Ltd.

CURTIS'S AND HARVEY, Ltd. v. GUARDIAN ASS'CE Co, Ltd.

Judicial Committee of the Privy Council, Viscount Haldane, Viscount Cave
Lord Dunedin, Lord Atkinson, and Duff, J. October 19, 1920,

minior
rounds
think,

Instrance (§ I D—65a)—STATUTORY CONDITION AS TO EXPLOSION

tution INTERPRETATION—WARRANTY  BY COMPANY—AUTHENTICATION
The Not WITHIN STATUTE—CONSTRUCTION
Statutory condition No. 11 of art. 7034, R.8.Q. 1909, provides that
r itsel “The (insurance) eompany shall make good loss xd by the explosion

of gas in a building not forming part of a gasworks, and all other los
caused by any explogion e ausing o fire and all loss caused by lightning
even if it does not set fire.” Held, that this eondition only deals with
the cuse of an explosion originating o fire and not with an explosion
incidental to a fire, and where loss is caused part'y by fire and partly by
explosion a policy expressed to be against fire, and containing the following

! nted free of claim for loss or ¢ humg s caused by explosion

p con-

jope of
ven to

ral fo \ erial used on the premis the clause being properly
if the authentieated as required by article 7036 of the statutes, hould be
given effect 1o, and an enquiry directed to enquire into the question of
t,as | what rlmmgu are due respectively to fire and explosion
[Hobbs, ete. v. Northern Ass'ce Co. (1886), 12 Can. 8,C.R. 631; Stanle
ake an Weatern Ins. Co, (1868), L. h. 71; Hooley Hill Rubber Co. v.

ht not """/"’ Ins. Co., [1920] 1 K.B. referred to; Guardian Ass'ce Co,
v. Curlis and Harvey Lid. (1919), 29 Que. K.B. 254, affirmed. |

ument
notice ArreaL by plaintiff from the judgment of the Court of King's

Bench, Quebee (appeal side) (1919), 20 Que. K.B. 254, in an action
a con- to recover the full amount of policy insuring their premises against
details fire.  Affirmed.

to the The judgment of the Board was delivered by

idator Lorp DuNepIN:—Though this is an important case, both in
et respect of the amount which is at stake and from the fact that it
ading has given rise to a difference of judicial opinion, yet the facts out
at the of which the question arises are capable of being set forth with
o wind great succinetness.

ourse, "See Annotation on the Bankruptey Aet 53 D.L.R. 13
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The appellants in the first of these appeals are manufacturers
of explosives and are the owners of works in which such explosives
are made, and in particular, they were engaged in the manufacture
of tri-nitro-toluol. They wished to insure their works against
fire, and through their brokers they sent to the respondents
the North British and Mereantile Insurance Co., a slip on which
was typewritten their requirements for insurance. These con-
sisted of a specification of the various buildings wished to be
insured, with the addition of terms on which they wished the
insurance to be granted. Upon this the respondents issued o
policy. The policy consisted of a printed form giving the general
words of insurance against fire, leaving a blank for a specification
of the premium, and leaving a large blank for the specification
of the subject insured. This latter blank was filled up by pasting
in a slip, or, as it is locally termed, an “allonge,” which was o
typewritten paper exactly echoing the proposal made by the
broker. On the back of the form are the printed statutory con-
ditions which, according to the law of Quebee, must be printed on
every policy, and to which fuller reference will be presently made

A fire took place in one of the buildings insured in which ther
was a nitrator, which is a machine employed in one of the stages
of the manufacture of T.N.T.  From this building the fire extended
to the adjoining building, in which there was some T.N.T.  Ten
minutes after the inception of the fire, an explosion oceurred of
the T.N.T. That building was wrecked and burning material
blown about. Further fires ensued, and then from time to time
further explosions. In the end practically the whole of the
insured buildings were, whether by explosions or by fire, totally
destroyed.

The appellants sue upon the policy for the whole amount
subject to the adjustment which is necessary in respeet of ther
being other insurance in other policies on the same subject.
The respondents admit their liability for damage by fire, hut
contend that they are not liable for damage attributable to
explosion, and aver that the greater part of the damage was in
fact so caused.  Proof was led in which the facts, which have been
summarised, were elicited.

It is now necessary to set forth the elauses of the policy on which
the question of law depends.  The insurance, is expressed to be
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s against fire. In the slip or allonge there is the following clause:—
“Warranty free of claim for loss or damage caused by explosion
of any of the material used on the premises.”

IR No. 11 of the statutory conditions, R.8.Q. 1909, art. 7034, is
lent as= follows:—

(11) The company shall make good loss caused by the explosion of gas
in a building not forming part of the gasworks, and all other loss caused by
any explosion causing a fire and all loss eaused by lightning, even if it does not
set fire,

The R.8.Q. 1909, enact, arts. 7034, 7035 and 7036:

wives

ctur

vhicl
con
o I

1 the

ed Art. 7034. The conditions set forth in this article shall, as against the
neral insurer, be deemed to be part of every contraet of fire insurance entered into
ation or renewed on or after the tenth day of February, 1909, in the Provinee, with

respect to any property therein, or in transit therefrom or thereto, and shall be
Stion printed on every such policy with the heading, “Conditions of the Poliey,”
isting and no stipulation to the contrary, or providing for any variation, ,ul<||l|n||

vas o or omission, shall be binding on the assured unless evidenced in the manner
preseribed by arts. 7035 and 7036,

Art, 7035. If the insurer desires to vary the said conditions, or to ont
any of them, or to add new conditions, there shall be added to the eontract
contuining the printed statutory conditions, words to the following effect,
printed in conspicuous type and in ink of a different colour: “VARIATIONS
IN CONDITIONS.” This policy is issued on the above conditions, with the
following variations and additions. [Set forth the conditions.)

“These variations are made by virtue of the Quebee Insurance Act, and

el on
nade
ther
tages

nded shall have effeet in so far as, by the Court or Judge before whom a question
g is tried relating thereto, they shall be held to be just and reasonable require-
Fen ments on the part of the company.”

ed of Art. 7036, No such variation, addition or omission shall, unless the same

terial is distinetly indicated as set forth in art. 7035, be legal and binding on _llw

. insured,
tim

[ the
ally

The above quoted warranty contained in the allonge is not
printed in red ink. There is, however, inserted in red ink the
following variation of condition 11:—

Add the following clause as explanatory of the company's
actual liability under clause 11: “This company is not liable for loss eaused
by explosions of any kind, unless fire ensues, and then for loss or damage by
fire only”; mor for loss or damage to any eleetrical machinery, appli
equipment, unless fire ensues, and then to include the loss or day
by fire only.

le to The respondents contended that in respect of the clause of
as in warranty above quoted they are not bound to pay for any damage
caused by explosion. The trial Judge found for the appellants,
and held that the warranty clause was bad, first because it was
# variation of the statutory conditions not properly authenticated,

ount
ther
ljl‘l‘l

but

nees or
aused

been

vhich

to b 755 D.L.R.

Conns's
AND
Hanrvey Lip.
"
NorTi
Brimisn
AND
MERCANTILE
Ins Co. Lo,

Cunns's
AND
llmvnl.ru
GUARDIAN
Ass’cr
Co. Lo

Lord
Dunedin




98

mMP.
P.C.

Cunrris's
AND
HanveyLro.
v,
Norrs
Bururisu
AND
MEeRcaNTILE
Ins. Co. Lo,

Cunrmis's
AND
HarveyLrp,
v

Guarpiax
'cB
Co. Lrp.

Lord
Dunedin.

Dominion Law Rerorts, |55 D.LR,

and second, because in itself it was unreasonable. The Appeal
Courtreversed that judgment (1919), 29 Que. K.B. 254, and ordered
enquiry as to how much damage was caused by explosion and how
much by fire, the evidence as led not having been directed so as
to clear up this point. Appeal has now been taken to this Board.

There are two questions accordingly which fall to be decided.
The first is what is the proper construction of the clause of war-
ranty, the second is if on a proper construction of the clause the
respondents are not bound to pay any loss caused by explosion,
then is the clause binding on the appellants in respect either
(a) that it " not properly authenticated or (b) that it is in itscli
unreasonablc !

It may be well here to set out what is the state of the decisions
on questions which nearly touch the point. In the case of Hobbs,
Osborn and Hobbs v. The Northern Ass’ce Co. (1886), 12 Can
S.C.R. 631, the Supreme Court of Canada decided that a policy
which insured against fire covered all loss caused by explosion
which was an incident of the fire, i.c., when a fire began without

an explosion and an explosion took place during its course and was |

caused by it. Serutton, L.J., in the case of Hooley Hill Rubber and
Chemical Co. v. Royal Ins. Co.,[1920] 1 K.B. 257 at 272, expresscd
an opinion to the same effect. Their Lordships agree with the
reasoning of the Judges in Hobbs's case. That is an authority
on what an insurance against fire covers. The case of Stanley
v.. Western Ins. Co. (1868), L.R. 3 Exch. 71, was a case which
explained an exception. In that policy, which was against fire,
the insurer, in terms of the policy, was not to be liable for loss
or damage by explosion. This expression was held to cover all
loss by explosion, whether the explosion succeeded to or was caused
by a fire, or was prior to and caused a fire. The Stanley case
was followed by the English Court of Appeal in the Hooley Hill
Rubber Co.’s case already cited. These cases are not actually
binding on their Lordships, but they agree with them. Stanley's
case was decided by a very strong Court, and has stood as the
law of England for many years.

Now were the policy here simply a policy against fire, with the
warranty added, the ease would be ruled in terms of the decision
in Stanley's case. The only distinetion that can be drawn is
that here the policy is not simply against fire, but that there is
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adjected the statutory condition No. 11. The primary object
of the statutory conditions is to prevent the insurer by means of
exceptions  skilfully worded and not particularly brought to
the notice of the assured, avoiding liability which it is only just
and reasonable he should undertake in a fire poliey. Their
Lordships agree with the arguments of the appellants’ counsel
that these conditions, if there is doubt, should be held rather as
amplifying than as cutting down the insurer’s liability. Statutory
condition No. 11 may. therefore, be taken to fill up the lacuna
left by Hobb’s case; that is, to make it clear that when the original
cause of fire is explosion the damage must be made good by the
insurer. The question, therefore, resolves itself into this. When
the assured said he would be content that the insurer should
not be liable for all loss caused by explosion of the material used
on the premises, was he contracting to that effect in view of the
sum total of the liabilities under the policy, or was he merely
contracting as to the additional liability imposed by clause 11?

It must be remembered that these were T.N.T. works. It is

true that T.N.T. may be consumed without being exploded;

it may simply burn without its occasioning an explosion in either

the popular or scientific sense. As to what is the true meaning
of the word “explosion,” the parties have been content to leave
the Court without any means of judging this from the scientific
point of view. Their Lordships do not think they are entitled
to read in any knowledge which they may as individuals possess
on the subject, but are bound to take it that the parties are agreed

to take the word in the popular sense, in which sense it has been
used in the résumé of the facts given above. But while T.N.T.
might burn it might also explode, and it seems to their Lordships
impossible to come to any conclusion but that the parties must
have contemplated the possibility of an explosion either as an
incident or as an originator of fire. It is obvious that if the
assurer was content to have this possible risk barred, he would
secure an insurance on better terms. When, therefore, he used
in his proposal and the insurer accepted in the policy, words
which are absolutely general, and in no way limited, their Lord-
ships think that the more natural construction is to apply the words
of exception to the whole risks in which explosion takes a part
rather than to confine them to the one special case provided for

by statutory condition 11, to which no reference is made.
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The next question to be decided is whether the construetion
of the warranty, being as above, it is itself struck at by the pro-
visions of art. 7036. The Judges in the Court below, 29 Que. K. 1.
254, have held that in respect that art. 7035 specified the insure
as the person who may be desirous to vary the condition, the elause
does not apply in cases where, as here, the insured proposed the
variation, which was accepted by the insurer. Their Lordships
are unable to agree with this view of the statute. Art. 7036
is quite peremptory in its terms. Their Lordships think that
it is the policy of the statute to make a hard and fast rule that
every fire policy shall have attached to it these statutory con-
ditions, and that they cannot be varied so as to be binding on the
insured, unless the variations are authenticated in the preseribed
manner. The result will be that, if not varied, they remain in
full force, but any other stipulation and covenant which may
define or limit the risk can also receive effect in so far as it does
not contradict the statutory conditions which are paramount.
Applying this view to the question in hand, the insurers are
warranted free from explosions of every sort, except such explosion
as is provided for by statutory condition 11. Now statutory
condition 11, as already stated, only deals with an explosion
originating a fire, and does not deal with the case of an explosion
incidental to a fire. It follows that the present case is not touched
by statutory condition 11, and the warranty free from explosion
can have effect.  This leads, though by a different line of reasoning.
to the same result as reached by the Judges of the Court of Appeal,
29 Que. K.B. 2514, Their Lordships need only add that they
agree with the Court of Appeal, differing from the trial Judge
that the condition is not in itself unreasonable

Two minor matters forming the material of interlocutory
judgments must be mentioned, as they enter into the judgment of
the Court of Appeal, though they were not made a matter of
argument before their Lordships. Their Lordships consider that
the trial Judge was right in striking out a paragraph which pro-
posed to adduce evidence as to the intentions of parties antecedent
to the issue of the policy. The matter of the other interlocutory
judgment is somewhat obscure. 1If, as Maclennan, J., thought,
it was only a renewal in another form of the motion already dealt
with, no more need be said. If, on the other hand, it was a plea
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which would destroy the contract on the ground of its being
ultra vires of the company, there is, in the view of their Lordships’
decision on the merits, no necessity to discuss it. Their Lord-
ships, therefore, think that the judgment of the King's Bench
should be varied by striking out from the operative final paragraph
such part as deals with the interlocutory judgments, but so far
as it directs enquiry into the question of damages due respectively
to fire and explosion, should be affirmed, and that the respondents
should have the costs of this appeal.

In the second appeal the facts are the same, except that there
is no variation whatever of statutory condition 11. The same
arguments accordingly apply, and the result must be the same as
in the former case.

The respondents on June 11, 1920, obtained special leave
to cross-appeal in each action, on the ground that the judgments
of the Court of King's Bench, 29 Que. K.B. 254, should have
directed judgment to be entered for them. It follows from this
judgment that these cross-appeals ought to be dismissed and the
appellants are entitled to their costs in respect of them. These
costs should be set off against the costs which the appellants are
directed to pay to the respondents in the main appeals.

Their Lordships will humbly advise His Majesty to the fore-
going effect. Judgment accordingly.

COVLIN v, COVLIN.

Saskalchewan Courl of Appeal, Haultain, C.J.S., Newlands, Lamont, and
Elwood, JJ.A.  November 1, 1920,

Sak (§f IV—91)—AGREEMENT FOR DELIVERY OF HOksEs—RETURN OF
PROMISSORY N ~“CONSIDERATION COMPLETELY EXECUTED—Ap-
PLICATION OF SALE oF Goops Acr, R.8.S, 1900, o, 147, ske, 6

The plaintiff and defendant entered into an agreement that the defend-
ant would give the plaintiffl an order for the delivery of eertain horses
which he owned in North Dakota, and in considerstion of that order
the plaintiff would send from Moose Jaw while on his
States a promissory note given to him by the defendant.
gave the order; the Court held that the consideration for the r
the note being completely executed, the Sale of Goods Act, K88, 1909,
ch. 147, sec. 6, had no apilieation,

[See Annotation on The Statute of Frauds by John D. Faleonbridge
35 DULR., page L]

Arrear by defendant from the trial judgment in an action
on a promissory note. Reversed.
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‘; A ﬂi" C. E. Gregory, K.C., for appellant; F. L. Bastedo, for respondent. We
fitas | C. A, Havrrain, C.J.8,, and Enwoob, J.A., concur with Lamont, J A, “'“'r:'h;
j- S Covan Newranps, J.A.:—This is an action on a promissory note ;’,: it |
1‘ (.m'}us. given by defendant to plaintifi. The defence is that settlement the pla
4 Nevtni” 1.4, I full was made on October 30, 1919, at the residence of the ."lr"'n -
2t " defendant at Merryflat, Sask., when the plaintiff received and A fami
al accepted from the defendant payment in full of the said note and where, |
; promised to mail said note to the defendant at Merryflat as soon of the h
e as he would return to Moose Jaw and obtain the same. Th
[ The evidence on the part of the defendant was, that he had sppeal
two horses in the United States which plaintiff agreed to accept s
in full payment of the note. Defendant then gave plaintifi a Febru:
written order for the horses, and plaintiff agreed to mail the note that "!
sued on to him as soon as he returned to Moose Jaw. that t
The trial Judge, in giving judgment for plaintiff on the note, defend

said: “In order that you may suceeed in your defence that you bt
satisfied the claim by the sale of the horses you must shew that testifie
you complied with the Sale of Goods Act, R.S.8S. 1909, ch. 147." place ¢
No other finding was made on the defence, but, from the They 1
language used by the trial Judge, I draw the conclusion that the df"
he was satisfied that the parties had made the contract set up by “m
! the defence, but it not being in writing, nor an actual delivery goml{;*

woul

L : of the consideration, there was no legal evidence to prove the same. )
Wy ¥ In s0 holding, I think the trial Judge was wrong. denies

In Lavery v. Turley (1860), 6 H. & N. 239, 158 E.R. 98, the gf'“‘;

action was for goods sold. The defence was, efen
i That after the aceruing of the eauses of action the defendant was in for the
possession of a publie house and stock in trade, and thereupon it was agreed He we
that in ideration that the defendant, at the request of the plaintiff, would take t

quit the said public house and premises, and deliver up possession of the sue Th
and the stock in trade to the plaintiff, the plaintiff would pay to the defend:nt d
= yasd! - the sum of £100 and give up and discharge and exonerate the defendant from ’ lo
15 et all debts and claims and causes of action in respect of the eauses of action in in order
the declaration mentioned. That the plaintiff in pursuance of the agreenent the sale
paid the £100, and the defendant then quitted the house and gava up posses- Act. T
Kazia sion of the stock. "_';"“ b
14e - 2, A Sideratu
e R Upon the jury finding a verdict for defendant, leave was the n:m
ﬂ O reserved to the plaintiff to move to enter a verdict for him if the complie
ok A agreement relied upon by the defendant ought to have been in The
fl - writing. The Court held that it need not be in writing to be used consist
IR as a defence. Pollock, C.B., said, at p. 240:— arrived
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We are all of epinion that there ought to be no rule. The objection is
that the agreement 18 one which, by the Statute of Frauds, is required to be
in writing; and that would be so if it were sought to enforee 1t as an agreement,
But it is pleaded as a fact that the defendant performed the agreement, and
the plaintiff accepted such performance in satisfaction. The objection that
the agreement was not in writing is got rid of. The 4th section of the Statute
of Frauds does not exclude unwritten proof in the case of executed contracts,
A familiar instance is that of letting land for a period longer than 3 years,
where, if the premises have been occupied, evidence may be given of the terms
of the holding.

There should, therefore, be judgment for defendant, and the
appeal allowed with costs.

LasmonT, J.A.:—The plaintiff sues on a promissory note dated
February 3, 1914, and payable October 1, 1919. The defence is
that the plaintiff’s claim was settled on November 22, 1919, and
that the plaintiff then agreed to mail the note sued on to the
defendant as soon as he returned to Moose Jaw, where the note
was, The defendant, his daughter, Annie, and his son, Fred,
testified that on November 22 the plaintiff came to the defendant’s
place and a discussion took place as to the payment of the note.
They say it was agreed between the plaintiff and defendant that
the defendant should give the plaintifif two horses which he had at a
certain place in North Dakota, and that the plaintiff, who was
going to the United States, would go by way of Moose Jaw and
would send the note to the defendant from there. The plaintiff
denies this, and says that the horses were to be taken in settlement
of an account for feeding cattle which the plaintiff had against the
defendant. The plaintiff received from the defendant an order
for the horses, but he did not send the note to the defendant.
He went to North Dakota, but after seeing the horses refused to
take them.

The judgment of the trial Judge is as follows:

I consider that the plaintiff is entitled to judgment on his elaim because
in order that you may suceeed in your defence that you satisfied the elaim by
the sale of two horses you must shew that you complied with the Sale of Goods
Act. That is if you are going to sell your two horses for consideration you
must comply with the Act, That is there must either be a delivery of the con-
sideration or there must be something given in earnest to bind the bargain or

the agreement must be in writing and none of the conditions in this case are
complied with,

These observations on the part of the Judge to my mind are
consistent only with the conclusion that an agreement had been
arrived at, as testified by the defendant and his witnesses, that
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the plaintiff would take the horses in satisfaction of the note
and retum it to the defendant. Had the Judge not been satisfied
that such was the case, there would have been no object in giving
the above reasons.

The trial Judge, however, in my opinion erred in holding that
the Sale of Goods Act, R.8.8. 1909, ch. 147, applied to this case
The evidence of the plaintifi’s son and daughter establishes that
the plaintiff said he would send the note back when he got to
Moose Jaw on his way to North Dakota. The return of the note,
therefore, was not dependent upon the plaintifi’s accepting the
hoises when he saw them. The real agreement was that the
defendant would give the plaintiff an order for the horses on the
man in North Dakota in whose possession they were, and in con-
sideration of that order the plaintiffi would send the note from
Moose Jaw while on his way to the United States. The defendant
gave the order. The consideration for the retum of the note was
therefore completely executed, and the statute has no application.
The plaintifi having received the consideration for his promise
to return the note, must fulfil that promise.

The appeal should, therefore, be allowed with costs and the
action dismissed with costs, Appeal allowed.

KALICK v. THE KING.

Nupreme Court of Canada, Davies, C.J., Idington, Dufl, Anglin, Brodeur and
Mignault, JJ. November 2, 1920,

Bripery (§ I1—4)—To INDUCE OFFICER NOT TO PROCEED FOR VIOLATION
OF TEMPERANCE ACT—INTERFERENCE WITH ADMINISTRATION Of
JusTice—INpictanLe orFExcE—Crivinat Cong, sec. 157,

A bribe given to an officer in order to induee him not to proceed against
the accused for violation of the Saskatchewan Temperance Act is given
with intent to interfece with the administration of justice and is an indict
able offence punishable under see. 157 of the Criminal Code.
[Rex v. Kalick (1920), 53 D.L.R. 586, affirmed.|
ArreAL by defendant from the Court of Appeal of Saskat-
chewan affirming a conviction for bribery in order to induce an
officer not to proceed against the defendant for violation of the
Saskatchewan Temperance Act. Affirmed.

F. H. Chrysler, K.C., for appellant; Harold Fisher, for
respondent.
Davies, C.J.:—I concur with Anglin, J.
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e note [piNGToN, J. (dissenting) —The appellant was indieted in the
atisfied 8 King's Bench Judicial District of Swift Current, in Saskatchewan,
Lgiving 8 as follows:—

Kavwx

For that he, the said Jacob Kalick, on the 20th of December, 0.
ng that D). 1919, with intent to interfere corruptly with the due admmistration of T"‘;':N“-
A justice did eorruptly give to one Abraham Weder, a police officer, a bribe, Idington, 1.
I8 case to wit : the sum of one thousand dollars ($£1,000.00) in order to induce the said
es that - Abraham Weder not to proceed against the said Jacob Kalick for violation of

got to : the Suskatchewan Temperance Act.

encte B On this he was found guilty by the jury and thereupon the
ng the 0 trial Judge reserved for the Court of Appeal the following ques-
at the (W tion:

Was a bribe given in order to induce a police officer not to proceed against

on the the aceused for violation of the Saskatchewan Temperance Act (7 Geo. V,

in con-  § 1017, ch. 23), given with intent to interfere with the admimstration of justice
e from B under see. 157 of the Criminal Code?
endant £ The evidence and charge to the jury is annexed hereto.

e was The majority of the SBaskatchewan Court of Appeal answered
satioe. 0 in the affirmative (1920), 53 D.L.R. 586.
romise N The dissenting opinion of Newlands, J., which gives us, by
virtue of sec. 1024 of the Crim. Code, the jurisdiction to hear an
nd the “ appeal therefrom, held that the offence disclosed by the evidence
ed. & did not fall within said sec. 157 of the Crim. Code inasmuch as it
: was not specifically defined by the said Code as a crime, and was
specifically provided for by sec. 39 of the Saskatchewan Temper-
ance Act, 7 Geo. V. 1917, ch. 23, under and by virtue whereof
the officer in question was acting when alleged to have been
bribed.

ur an

oo The section 39 of said Act reads as follows -

30 (1) No police officer, poticeman or constable shall, directly or indirect ly,

receive, take or have any money for reporting or not reporting any matter

l:““;'l’\’ifv" or thing connected with the administration of this Act, or for performing or

| indiet omitting to perform his duty in that behalf, except the remuneration and

allowance assigned him in virtue of his office by the Government of the

Provinee.  (2) Any police officer, policeman or constable receiving, or any

person offering money contrary to the provisions of this section shall be guilty

of an offence and liable to a penalty of $100 and, in default of immediate
1ce an payment, to imprisonment for 3 months,

of the

askat-

He held that, inasmuch as Parliament has the exclusive juris-
diction of declaring what is, or may constitute a crime, and had
only declared offences against provincial legislation to be crimes
when and so far as falling within sec. 164 of the Crim. Code,
which he held could not be so operative or effective as the circum-

r, for
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stances in question herein required in order to maintain said
conviction. That section reads as follows:—

164, Evervone is guilty of an indictable offence and liable to one year's
imprisonment who, without lawful excuse, disobeys any Act of the Parliancu
of Canada or of any Legislature in Canada by wilfully doing any act which
it forbids, or omitting to do any act which it requires to be done, unless sone
penalty or other mode of punishment is expressly provided by law.

That which is simply a re-enactment of the Crim. Code of
1892 seems, not only an express declaration of what (when merely
resting upon disobedience of an Actof Parliament or of a Legislature)
is to constitute an indictable offence, but also to limit or restrict
the indictable quality of the offence to something which is not
within the reservation expressed by the term “unless some penalty
of other mode of punishment is expressly provided by law.”

That enactment of the Crim. Code of 1892 was in substitution
of 31 Viet. 1868, ch. 71, sec. 3, which was the earliest enactment
of the Dominion Parliament giving the added strength of its
enactments by virtue of the exclusive jurisdiction it had over
criminal law, to help the enforcement of provincial legislation.

As I have always understood, the policy pursued in this regard
has been to help the provincial legislation but to carefully abstain
from trenching upon the provincial legislative powers, or wishes
of the provincial legislators, as expressed by themselves relative
to the sanctions to be imposed by provineial legislation.

Such being the case when we find any provineial legislative
enactment containing an express sanction to secure its enforce-
ment, its terms ought to be respected and be the limit in that
regard.

It seems idle to take as our guide the vulgar idea of what may
constitute a erime, when we have a much better guide in the
history of the legislation emanating from Parliament as above
outlined.

Then turning to the details of what has to be considered in
light thereof, we have, in sec. 2 of the Crim. Code, the definition
and interpretation of the words “Peace Officer” and “Public
Officer” which are used in the said sec. 157, now in question.

Why should we go beyond these for the purposes of this case’

There certainly is nothing in the Saskatchewan Temperance
Act that seems to justify any departure from these respective
definitions, nor in the Code to render it imperative to expand either
definition in relation to the particular officer in question herein.
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What were his duties? What office did he fill under the
Saskatchewan Temperance Act which would render it fitting he
ghould be looked upon as either a peace officer or a public officer
within the meaning of sec. 157 of the Crim. Code, now in question?

He may have been in fact a peace officer, or worn the uniform
of such, but the actual duty in question which he had to discharge
was under the Liquor Department created under said Act to
inspect the books which appellant, as a druggist, was bound by
said law to keep as a vendor of liquor, and compare the incoming
supply of liquors with the outgoings served from said supply,
and the preseriptions authorising sales, and report the result of
such inspeetion and audit, to his superior officer.

Any man or woman sent by the Liquor Department to dis-
charge such simple duty could have made just as good a report.
It was not in any legal sense necessary to have sent a constable,
or peace officer, or public officer, as defined by the Code, to perform
such a duty.

And sending one apparently so decorated surely did not help
to bring him within the meaning of sec. 157.

The evidence of Weder, the officer in question, tells the story
as follows -

Q. What was the first convel

ation you had with him? A, When 1
came into the drug store 1 asked for the records and Mr. Kalick gave them to
me and I went back into the dispensary to do the work there. T sat down at
the little table in the dispensary, Mr. Kalick eame in and says “listen here,
I will give you $100 and you leave the books alone.” 1 said T would not do
that. I then went to work and started to check up the hooks and just before
I was through Kalick eame up again and asked me how I was getting along.
I replied that T was of the opinion that he had to account for some shortage.
He said “I will give you $500 and you leave the books alone,” or rather
“Fix up the books so that they will be alright.”” 1 said I did not know whether
he would be short or not yet, that 1 was not through. After 1 was through
checking up the books 1 found a shortage of liquor and I asked Mr. Kalick if
he could aceount for the shortage and he did not say anything to that. So
then he offered me $1,000 to call the matter square, that is the way he put it.

This illuminates the story relative to the nature of the duties
that were being discharged and the offence of the appellant.

Unless we are to hold that the admioistration of the Saskat-
chewan Temperance Act and “the administration of justice”
are synonymous terms, I fail to see how we can bring this offence,
which the foregoing quotation and the remainder of the story
unfold, assuming the strict interpretation of it as against the
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appellant; within the meaning of the indietment assumed to b
founded upon see. 157 in question.

I have no doubt upon the facts interpreted as contended fo
against the appellant, and in the absence of legislation relevant
thereto, that he might have been held to have offended at common
law as suggested in the Court below, or against sec. 39 of the
Saskatchewan Temperance Act.

I cannot see, even if the conviction herein stands, how the
appellant could plead that, if prosecuted at common law or under
said sec. 39 of said Act, 7 Geo. V. 1917, ch. 23, in bar of such
prosecution.

That seems to me not only the fair test, but the one which the
law imperatively requires to maintain this convietion as founded
on sec. 157.

In short I agree with Newlands, J., 53 D.L.R. 586, that the
offence now in question disclosed by the evidence was, if inter-
preted against the appellant, clearly one against the above quoted
sec. 39, sub-sec. (2), and hence impliedly excluded by sec. 164
of the Crim. Code from falling within sec. 157, now in question.

Moreover, assuming there might, in the absence of special or
specific legislation bearing on the question, have been found some-
thing offensive against the common law, it is not that we have t
deal with but sec. 157. And I submit we must read that and sec.
164 together, and apply the law that fits the erime.

I, therefore, am of the opinion that the appeal should be
allowed.

Du¥¥, J.:—The stated case is in these words:—(See judgment
of Idington, J., ante p. 105).

The question submitted for the opinion of the Court is: (Se
judgment of Idington, J., ante p. 105).

It seems clear that giving a bribe to prevent prosecution for an
offence is primd facie an interference with the administration of
justice. Mr. Chrysler argues that it is not within those words
in the context in which they appear in sec. 157 on two grounds:

1. That the offence is specifically dealt with in those parts
of the same section as well as in sec. 164 of the Code and that the
normal scope of the phrase must receive some restriction in
consequence. I-cannot perceive the application of sec. 164 and
as to the other parts of see. 157 they do not touch the case of
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ed to b accepting or giving a bribe for affording protection against a
prosecution for an offence and that the facts proved established
a case of giving a bribe for such a purpose is assumed in the ques-
tion submitted.

2. He argues that the application of the section is limited to
offenders or persons supposed to be suspected of being or fearing
that they are offending against the eriminal law strietly so called,
that is to say, against the eriminal law as falling within the
exclusive jurisdiction of the Parliament of Canada. While the
word “crime” in the Crim. Code generally speaking applies only
to erimes strictly so called and probably has that restricted
meaning in this section, I think there is nothing requiring us to
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The appeal should be dismissed.

AxGuiN, J.:—The reserved case assumes that the defendant
endeavoured to stifle a prosecution for a violation of the Saskat-
chewan Temperance Act by bribing a police officer. Was the
‘ bribe “given with intent to interfere with the administration of
pecial or v justice under see. 157 of the Crim. Code” is the question pro-
1d some- B pounded. In my opinion it was.
have t It is quite immaterial whether the police officer actually
and sec. intended or contemplated instituting a prosecution. It suffices
that the appellant gave the bribe with intent to head off such a
proceeding.  The due administration of justice is interfered with
quite as much by improperly preventing the institution of a
prosecution as by corruptly burking one already begun.

Two contentions were pressed by Mr. Chrysler—(a) that
interference with a prosecution for a contravention of a provineial
penal statute is not within the purview of see. 157 of the Code;
and (b) that if any offence against that section was committed
it was that of bribing a police officer “to protect (the appellant)
from detection or punishment,” and not that of “interfering
corruptly with the due administration of justice.”

(a) The obvious purpose of see. 157 is to deelare eriminal and
to render indictable the corruption or attempted corruption of
officers engaged in the prosecution, detection or punishment of
164 and offenders.  “Offenders” is a very wide term (Moore v. lllinois
+ case of (I1852), 55 U.S. (14 How.) 13), and the use of it affords a strong
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indication that the appeliation of see. 157 should not be restricted,
as counsel for the appellant argued, to cases in which the bribe is
offered or given to prevent the prosecution, detection or punis.-
ment of a person who is, or apprehends that he may be, charged
with a erime indictable under the Crim. Code or at common law.
The contravention of a valid provineial penal statute is an offence
and a person who commits it is an offender.

(b) T am unable to agree with the contention that, if what
the appellant did amounted to bribing a peace officer with intent
“to protect (himself) from detection or punishment, ete.,”” within
the concluding phrases of clause (a) of see. 157, it cannot warrant
his convietion for the erime of bribing a peace officer with intent to
interfere corruptly with the due administration of justice provided
for in the earlier and more comprehensive phrase of the same
clause. That the act charged against the appellant was done
with intent to interfere corruptly with the due administration of
justice in the ordinary aeceptation of that phrase is conceded,
The mere fact that it might also warrant a conviction under the
more restricted terms of the concluding phrase of clause (a) is not,
in my opinion, a sufficient reason for cutting down the plain
meaning of the earlier phrase. Other instances of similar over-
lapping oceur in the Crim. Code.

Moreover, in order to bring the case within the concluding
phrase of clause (a) a finding that the appellant has committed,
or had intended to commit, a contravention of the Saskatchewan
Temperance Act would be essential. No such finding has been
made. No such issue was presented to the jury. No such
charge was laid. Whether the appellant had in fact committed,
or had intended to commit, an offence against the Saskatchewan
Temperance Act was quite irrelevant and immaterial to that
charge. It was only essential that, being apprehensive of prosecu-
tion for such an offence, the appellant should have bribed the
police officer with intent to prevent the realisation of that pos
sibility. Upon the case presented he could not have been con-
vieted under the concluding phrase of clause (a); but upon the
facts assumed in the reserved case he was, in my opinion, rightly
convicted under the earlier clause.

It is quite unnecessary to consider whether the breach of a
provincial statute which provides its own penalty would be s
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ricted, B8 “crime” within the meaning of that word as used at the end of (}:N
ribe is |8 clause (a) of see. 157, Expressing no opinion upon that question, 8.C
amish- B 1 allude to it merely to observe with great deference, that cases such K:,‘_,.-,‘
harged B8 as In re MeNutt (1912), 10 D.L.R. 834, 47 Can. S.C.R. 259, 'l'llr:!kth..
n law _ 21 Can. Cr. Cas. 157, referred to by Haultain, C.J.8., in 53 D.L.R.

Anglin, .

ffence  § 586, and the later and decisive case of Mitchell v. Tracey (1919),

i 46 D.L.R. 520, 58 Can. S.C.R. 640, 31 Can. Cr. Cas. 411, which

what |8 deal with the meaning and scope of the words “arising out of a

intent 88 eriminal charge” in sec. 39 (¢) of the Supreme Court Act, R.S.C.

within 1906, ch. 139, would appear to me to afford little or no assistance in
arrant B8 determining it.

ent to 8 The appeal fails.
ovided B8 Brooeur, J.:—This is a eriminal appeal. The appellant was
same , convicted before a duly constructed tribunal with having corruptly

v done = interfered with the administration of justice in giving to a police
ion of B officer a bribe of $1,000 in order to induce this police officer not
ceded. B to proceed against him for violation of the Saskatchewan Temper-
ler the |8 ance Act.

isnot, [N The charge had been laid under see. 157 of the Crim. Code

+ plain 8 which makes it an indictable offence for any person to give to a

rover- § police officer employed for the prosecution, detection or punish-
ment of offenders any money with intent: 1. to interfere with the
Juding B8 administration of justice; or 2. to procure the commission of any

nitted, erime; or 3. to protect from detection or punishment any person
thewan having committed or intending to commit a erime.

s been The reserved case which is now before us is submitted in the
) such B follc ing words: “Was a bribe given in order to induce a police
nitted, officer not to proceed against the accused for violation of the

‘hewan Saskatchewan Temperance Act given with intent to interfere with
o that the administration of justice under sec. 157 of the Criminal Code?”
OSeU It is contended by the accused that he was prosecuted for
ed the having corruptly interfered with the administration of justice and
it pos- that the giving of money to protect from detection any one coms-
m con- mitting a erime before any proceedings have been instituted for
on the the punishment of that erime is not interfering with the adminis-
rightly tration of justice. It is another offence dealt with otherwise.

The Court of Appeal for Saskatchewan answered the reserved
h of 8 case in the affirmative. Newlands, J., dissenting, 53 D.L.R. 586.
1 be a
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The administration of justice is a very wide term, covers th
detection, prosecution and punishment of offenders. The polic
officer who received a bribe had beeun instructed by his superior
officers to check the liquor sales made by the appellant and to se
whether he had unlawfully sold any liquor contrary to the dis-
positions of the Saskatchewan Temperance Act, 7 Geo. V. 1917
ch. 23, and to find out whether information should not be laid
against the appellant.

The work which the police officer was carrying was authorised
by the law and was absolutely necessary to put the wheels of
justice in motion.

I am of opinion that the
tioned in sec. 157 of the Crim. Code should not be restricted to
what takes place after an information had been laid; but it includes
the taking of necessary steps to have a person who has commitied
an offence brought before the proper tribunal and punished for
his offence.

The appeal should be dismissed with costs.

MiaNavrr, J.:—On the ground that the charge against the
appellant, and on which a verdict of guilty was returned by the
jury, comes within the terms of see. 157 of the Crim. Code, the
Jjury having found the appellant guilty of having, on December 20,
1919, with intent to interfere corruptly with the administration of
justice, corruptly given a bribe to a police officer to induce him
not to proceed against the appellant for violation of the Saskat-
chewan Temperance Act, I am of opinion that the question sub-
mitted should be answered in the affirmative. To give a bribe
to a police officer with this intent is a corrupt interference with
the administration of justice within the terms of see. 157, It is,
in my opinion, immaterial whether proceedings were then pending
or merely likely to be taken, and I do not think that the fact that
these proceedings were to be instituted under the Saskatchewan
Temperance Act takes the case out of the operation of this section
of the Criminal Code.

The appeal therefore fails and should be dismissed.

Appeal dismissed
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REX v. BULMER.

rers the
E | \lberta Supreme Court, Appellate Division, Harvey, C.J., Stuarl, Beck, ITves and 8. C.
B police Hyndman, JJ. October 25, 1920,
uperior "

Intox1cATING LIQUORS (§ TIT G—87)—Po0SSESSION FOR EXPORT PURPOSES—
d to see Liquor Act (ALTa.) SEC., 24—APPLICATION OF NON-COMPLIANCE
the dis- with Liquor Exprorr Acr—ProsecuTioN

Where it is once established that a person has liquor in his possession

I, 1917, for bond fide export purposes, sec. 24 of the Liquor Act of Aloerta, 6
be laid Geo. V. 1016, ch. 4. has no application nllhuug‘l such act is directly

within the prohibition of the section, If he has not complied with the
provigions of the Liquor Export Act any prosecution should be under
S see. 6 of that Act.
horised [Rez v. Western Wine and Liguor Co. (1917), 30 D.L.R. 397; Gold
sele ol Seal Ltd. v. Dominion Express Co. (1920), 53 D.L.R. 547, referred to;
s see also Rez v. Shaw (1920), 54 D.L.R. 577.)
ArpricATION by way of certiorari direct to the Alberta Supreme Statement.
Court, Appellate Division, to quash a conviction under the Alberta
Liquor Act, 6 Geo. V. 1916, ch. 4. Conviction quashed.
(. C. McCaul, K.C., and H. A. Friedman, for appellant.
H. H. Farlee, K.C., for the Crown.
Harvey, C.J.:—The defendant was charged and convicted of garvey, C..
having intoxicating liquor in other than a private dwelling house
contrary to sec. 24 of the Liquor Act of Alberta, 6 Geo. V.
1016, ch. 4, and amendments thereto.
This is an application by way of certiorari direct to this Division
to quash the conviction.
Sec. 24 is in part as follows:—
No person within the Province of Alberta by himself, his clerk, servant
or agent, shall have, keep or give liquor, in any place wheresoever, other than

Saskat- in the private dwelling house in which he resides, except as authorised by this
Act.

L Siribe The rest of the section authorises exceptions for scientifie,
Ry sacramental and medicinal purposes. In other sections certain

It is, other exceptions or qualifications are provided. Section 27 pro-
pending vided that nothing in the Aet should prevent any person from
sot that having liquor in his possession for export purposes under the
conditions specified. And sec. 72 provided that the Act intended
and was to be construed as intending to prohibit transactions in
liquor wholly in the Province and not as intending to prohibit
transactions between a person in the Province and one without
the Provinee.

See. 27 was repealed in 7 Geo. V. 1917, ch. 22, and sec. 72
in 8 Geo. V. 1918, ch. 4, but in 1918 at the same time as the repeal

85—353 p.L.R.
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of sec. 72 there was enacted an Act called the Liquor Export that ¢l
18

Act, 8 Geo. V., ch. 8, which authorised the keeping of liquor fi export

export purposes and imposed conditions in relation thereto. oells
app

heen g1
See

It is quite apparent that anyone authorised under the latter
Act to have liquor in a warehouse complying with the prescribid

conditions could not be guilty of an offence under see. 24 of ths | |
= reach
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Liquor Act though he would come within its prohibition and iy
absolute prohibition of see. 24 must necessarily have been qualificd
to that extent at least.

Prior to the repeal of sec. 72 and the enactment of the Liquo
Export Act, 1 had held in Rex v. Western Wine & Liquor (o
(1917), 39 D.L.R. 397, that, notwithstanding the repeal of sec. 27
authorising the having of liquor for export in a warehouse com-
plying with the specified eonditions, a person who had liquor in whei ¥
his possession admittedly bond fide for export purposes was |y
reason of the rule of construction imposed by sec. 72 not within
the prohibition of sec. 24 although there were no conditions imposed

export §
It is

liquor is
as to the place and manner of keeping such liquor. The new

Act provided conditions for keeping liquor for export purposes
In 1920 it was very materially amended, 10 Geo. V. ch. 7 ,and
altered in form from an Act permitting the keeping of liquor under
conditions, which keeping would be otherwise prohibited by the
Liquor Act, to one directly prohibiting the keeping of liquor except
under the specified conditions. One of the conditions of the
Amendments was that the liquor must be kept in a bonded liquor
warehouse. The provisions of these amendments were considered
by this Division in Gold Seal Ltd. v. Dominion Express Co. (1920),
53 D.L.R. 547, 15 Alta. L.R. 377. On the argument before
us at which the Attorney-General was represented it was con-
tended and not successfully answered that the conditions of the
Act as amended effected a practical total prohibition of the
keeping of liquor for export purposes.

It was held by the majority of the Court that effect could not
be given to the Act to accomplish that result. It was not decided precise p
what conditions the Province could impose to control and regulate ol stoiks
the keeping of liquor for export purposes but merely that effect o take |
could not be given to the Act to prohibit it.

In the case now before us the magistrate apparently was
satisfied, and it is admitted by counsel for the Attorney-General,
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Export that the defendant had the liquor in his possession bond fide for
export purposes amd he had notified the Attorny-General and had 8. C

applied for approval of his premises which, however, had not Rex

aor o

! latter heen granted. v
seribed See. 6 of the Liquor Export Act itsell imposes penalties for m,l;l,lt'“'
of the breach of or neglect to comply with the provisions of that Aet v ¢
“(:"' he or regulations under it and it seems that this section would apply

whhed

to the defendant’s offence if he has committed any.

Having regard to the fact that in accordance with the foregoing
decision one may lawfully import and export liquors and may
therefore lawfully have liquor in his possession for that purpose
though such act is directly within the prohibition of see. 24. 1
am of opinion that sec. 24 should be deemed to have no application
when it is once established that the liquor is kept bond fide for
export purposes as is the case here.

It is apparent from what I have said that a mere excuse that
liquor is kept for export purposes would be no answer to a charge
under see. 24 sinee it would depend on the evidence whether the
defence is bond fide or not, but when the magistrate is satisfied
of that fact, then a defence is established to a charge under sec.
24 and resort should be had to the Liquor Export Act for the
prosecution of any alleged offence.

For these reasons I am of opinion that the convietion should
be quashed. There will be the usual order of protection of the
magistrate.

Stuarr, J., concurs with Harvey, C.J,

Brck, J.:—I concur in the result reached by Harvey, C.J. In
doing so I understand I am maintaining the principle, which
during the consideration of this case, 1 strongly urged, that
where there are a variety.of statutory prohibitions a person who
is sought to be convicted and punished for a breach of one of such
statutory prohibitions can be convieted only of a breach of the
particular prohibition which the facts as proved shew is the
precise particular offence he has committed and not of a breach
of another prohibition to find him guilty of which it is necessary
to take his breach of the particular prohibition as a premise in
4 mode of argumentation to find him guilty of an offence other
than the particular offence. In the present case the precise
particular offence of the accused (on the assumption of the
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validity of the Export Liquor Act or of some part of it) was a
breach of a provision of that Act or of a regulation under it and
it would be only by reason of that offence he could by a course
of argumentation be held to be liable for a breach of the Liquor
Act (on the assumption of its validity).

An accused can be convicted only of the offence he has in fact
and in truth committed.

The prineiple above stated is in my opinion founded in sound
reason and justice and its application in relation to the enforce-
ment of penal statutes is of great moment in the administration of
justice.

In order to guard against any misapprehension 1 take occasion
to say that while this case is quite properly disposed of by the
application of the above stated principle, T retain in all respects
the opinions I expressed in the Gold Seal case, 51 D.L.R. 547.

Ives and Hynpmax, JJ., coneur in the result.

Conviction quashed

ZESS v. SMITH.
Suskatchewan King's Bench, Embury, J. October 20, 1920.

Prepce (§ 11 B—20)—SALE OF Goons BY PLEDGEE—(G00D FAITH IN MAKING
SALE—FULL VALUE NOT RECEIVED—LIABILITY OF PLEDGEE IN DAM-

¥ h\q‘f'.:u that a pledgee in selling goods pledged with him and unre
deemed does not receive the full value of the goods sold, does not render
him lisble to the pledgor if he acted in good faith in making the sele

It is proper to econsider the general circumstances of the ease in coning

to a conelusion as to whether the sale was so conducted.

Action against a pledgee of goods to determine the amount
due and owing on the goods pledged and for damages for con-
version.

W. E. Knowles, K.C'., and Leroy Johnston, for plaintiff.

W. B. Willoughby, K.C., and N. R. Craig, for defendant.

Emsury, J.:—On or about February 5, 1917, the plaintifi
by her agent, one J. Delmage, borrowed from the defendant the
sum of $500 on the pledge of two diamond rings, the said rings to
be redeemed by the plaintiff, or Delmage, who was acting for her
as agent for an undisclosed principal, upon payment of the said
sum of $500 and interest thereon at the rate of $25 per month.
On the evidence it appears that it was intended that the ring
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should be redeemed within 1, 2 or 3 months; and from time to
time the defendant asked Delmage for the money, who on different
oceasions told defendant to go on and sell the rings, as they would
never be redeemed; and defendant told Delmage of his intention
to sell, although no definite date was stated as that after which
sale would be made. The sale was made in August or September
of 1919, for the sum of $700. Previous to the sale, however, in
or about the months of March or April, 1919, the defendant had
had the stones taken from the rings and re-set into a tie-pin and
another ring. The plaintifi has tendered to the defendant the
sum of $574.65, being the sum of $500 and interest thereon at 59
per annum to the date of the tender, but the defendant has not
re<delivered the rings to the plaintiff. It is urged by the plaintiff
that she is entitled to take advantage of sec. 4, R.S.C, 1906, ch.
120, an Act respecting Interest, as a result of which she would
be called upon to pay the sum of 59, per annum instead of the sum
of 5% per month. The memorandum of the transaction is in
the nature of a receipt and is signed at the end thereof only
by the defendant and not by the plaintiff or her agent, she being
an undisclosed principal; and the defendant urges that this is not
a contract in writing for the reason that it is not signed by all the
parties to the transaction. The memorandum in question,
however, was written out by Delmage, the plaintifi’s agent, and
his name appears in the body thereof, and it seems to me that this
is a sufficient signature by the plaintifi’s agent for the purpose
of creating a document in writing. See Lobb v. Stanley (1844),
5 QB. 574, 114 E.R. 1366, and Schneider v. Norris (1814), 2
M. & 8. 286, 105 E.R. 388. Accordingly it seems to me that
the plaintifi’s contention that she is liable only to pay the principal
money and interest at 59 per annum must be upheld.

It is also urged on behalf of the plaintiff that the re-setting of
the stones in the ring constituted such a conversion of the articles
in question as made the defendant liable to pay the full value
thereof as of the date of the conversion. But I think, on the
authorities (see Beal on Bailments, Canadian ed., at 165, 166,
167, 168), that this would give to the plaintiff only an action
for damages arising through reduction in the value by reason of
the alteration. The stones themselves were the valuable part
of the articles pledged, and were in no way altered, and there is
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no evidence whatever that the dealing with the diamonds by th
defendant in this manner in any way prejudiced their selling valu

It is urged by the plaintiff, further, that the defendant sold
these diamonds at a great sacrifice.  Evidence is given that certain
diamonds in Court had a value as follows: Stone (Ex. B), had o
value: in February, 1917, of $1,125; in 1918, of $1,250; in August
1919, of $1,500; December, 1919, $1,750; and at the present time,
of $2,125, that the other stone (Ex. ), in 1917, had a value of
$375; in 1918, of $500; in August, 1919, of $500; in December,
1919, of $600; and at the present time, of $700; and it will I
plain on the evidence that considerably less than half the swom
value of the stones was obtained at the sale. It also appeas
from the evidence that the defendant made no systematic effort
to effect a sale; that he did not advertise the stones for sale. It
is in evidence that he did inquire onee as to the value, but he did
not attempt to sell to persons who deal in diamonds who would
be in a position to give him a fair value for the stones. The
question to be considered is, what duty is cast upon a pledgee in
these circumstances? Certainly he can have no greater responsi-
bility than would a mortgagee. In this connection I wish to refer
to the following authorities:

Nutt v. Easton, [1899] 1 Ch. 873, at 877-878, where Cozens-
Hardy, J., says as follows:

In Farrar v. Farrars, Ltd. (1888), 40 Ch. D. 395, in the Court of Appeal,
the present Master of the Rolls, in delivering the judgment of the Court, suys
this: “A mortgagee with a power of sale, though often called a trustee, is in s
very different position from a trustee for sale. A mortgagee is under obliga-
tions to the mortgagor, but he has rights of his own which he is entitled to
exercise adversely to the mortgagor . . . But every mortgage confers
upon the mortgagee the right to realize his security and to find a purchaser
if he ean, and if in exercise of his power, he acts bond fide and takes reasonable
precautions to obtain a proper price, the mortgagor has no redress, even al-
though more might have been obtained for the property if the sale had been
postponed.” Subsequent to that the law is laid down even more strongly and
more clearly in the House of Lords by Lord Herschell in the case of Kennedy
v. De Trafford, [1897] A.C. 180. He says, at 185: “My Lords, 1 am myself
disposed to think that if a mortgagee in exercising his power of sale exercises
it in good faith, without any intention of dealing unfairly by his mortgagor, it
would be very difficult indeed, if not impossible, to establish that he had heen
guilty of any breach of duty towards the mortgagor. . . . It is very
difficult to define exhaustively all that would be included in the words ‘good
faith,” but I think it would be unreasonable to require the mortgagee to do
more than exercise his power of sale in that fashion.” Lord Maenaghten suays
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i by the this, [1897] A.C. at 192: “If a mortgagee selling under a power of sale in his SASK.
mortgage takes pains to comply with the provisions of that power and aets in

r valu - - = K. B

good faith, I do not think his conduet in regard to the sale ean be impeached

way sold \lso 1 wish to refer to British Columbia Land & [nvestment 7"_""

perti " T . .
BT \geney v. Ishtake (1911), 45 Can. S.C.R. 302, Idington, J., at SMITH.

), had a ; 4
August 308 Embaury, 1.

In every case I have seen, and I have read all that have been referred to,
the Court has been (when the case turned on the question of sale at under
ralue of price) eareful to observe whether or not there was anything but mere under-
priee; and I think, in measuring the effect of a sale at less than the goods might
have been sold for, regard must be had to all the circumstances in each case,

Duff, J., referring to Kennedy v. De Trafford, [1897) A.C. 180,
and Nutt v. Easton, [1899] 1 Ch. 873, said, 45 Can. 8.C".R. at 317:—

If the mortgagee proceeds in a manner which is ealeulated to injure the
interests of the mortgagor, and if his course of action is incapable of justifi-
ple. It cation as one which in the circumstances an honest mortgagee might reason-

he did ably consider to be required for the protection of his own interests; if he
sacrifice the mortgager's interests “fraudulently, wilfully or recklessly,”
then, as Lord Herschell says, it would be difficult to understand how he could
be held to be acting in good faith

At tine

eember,
will Ix
B SWOm
Appears
¢ effort
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5. The

dgee in Applying the principles therein laid down, the defendant would
MPOns- no be liable in this action if he acted in good faith, or to put it
to refer

another way, unless he exercised his power of sale “fraudulently,
wilfully or recklessly.” In coming to a conclusion as to whether
‘onens- the pledgee’s power was so exercised, it is proper to consider the
general circumstances of the case.  The loan took place in 1917,

' Appealy and the sale took place in 1919; and during the intervening period
urt Ve

N the plaintiff might at any time have redeemed, and did not do so,

& abliess although if her contention is correct the high value of these
titled to diamonds should have made it a simple matter for her to arrange

4 ""I”"‘ a sale herself and so redeem. In the next place, Delmage had
arehaser
asotishis told the defendant that the stones would never be redeemed, and

even al- to go on and sell them.  The defendant is not a man who is engaged
nad been

e in the pawnbroking business, nor does he appear to be one who
ngly and

sk would be familiar with the diamond trade or the value of diamonds.
n myself In his circumstances and with his knowledge he would naturally
excreises try to make a private sale of these diamonds to any person to
:‘::‘I‘":"‘: whom he was able to make a sale. While his conduct may not

is very have been that of a wise man looking out to protect the interests
ds Ll| of the plaintiff, I cannot think that the power of sale was exercised
e to do

gl by him either fradulently, or wilfully, or recklessly.
iten says
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Accordingly the plaintiff must be held to be indebted to th:
defendant in the sum of $500 and interest thereon at 577 per annum
from February 5, 1917, to September 30, 1919; and the defendant
is liable to repay to the plaintiff the difference between this sum
and the sum of $700 which he realised on the sale, such differenc
to bear interest at 59 per annum from September 30, 1919
and there will be judgment accordingly. In view of all tly
circumstances of the case, I think there should be no costs {o

either party. Judgment accordingly

DESROSIERS v. THE KING.

Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and Mignault, J.1
February 3, 1920,

JunomenT (§ 1T E—166)—AGAINST AGENT—UNDISCLOSED PRINCIPAL—Ricu1
TO RECOVER AGAINST PRINCIPAL WHEN DISCOVERED,

According to the Quebee civil law an unsatisfied judgment against un
agent contraeting in his own name does not preclude a judgment aguins
the principal when discovered.

English decisions are not authorities in Quebee cases which do ot
depend upon doctrines derived from the English law.

ArpeaL from the decision of the Exechequer Court of Canada
(1919), 46 D.L.R. 648, 18 Can. Ex. 461, dismissing the petition
of right of the appellant. Reversed.

The facts of the case are as follows -

The appellant sold hay to one MceDonnell and sued him for
the recovery of the purchase price. During the trial, MeDonnell
declared that he had bought the hay on behalf of the Imperial
Government. The appellant obtained judgment against Me-
Donnell. Later on the appellant discovered sufficient faets to
establish that MeDonnell had bought hay as agent of the Crown
on behalf of the Dominion of Canada. The appellant then filed
a petition of right against the Crown before the Exechequer Court
of Canada, which was dismissed.

E. F. Surveyer, K.C., and L. E. Beaulieu, X.C., for appellant

F. J. Laverty, K.C., and O. Gagnon, for respondent.

IoiveTon, J. (dissenting):—I agree with the reasoning of
Audette, J., in the Exchequer Court (1919), 46 D.L.R. 648, 18
Can. Ex. 461; and all the more so that instead of adopting, for the
first time, a novel rule to be peculiar to Quebec we should, so far
as we can, when applying relevant law which in its substance is
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to the identical with that of the other Provinees wherein the law is CAN.
annum founded on and is English law, aim at a degree of uniformity in ) C.

‘endant its administration instead of deciding in a way that will tend t0  pesposiens
18 sum produce confusion and unjustifiable expense. ’l‘uz'l'\'m

. G.
ferenc For obvious reasons I feel we should not only abstain from

, 1919 invading, but conform to, the settled jurisprudence of Quebec. i

all the In this case there is no settled jurisprudence of Quebec in
osts {o regard to the question raised by this appeal.
ngly And, so far as the principles applicable thereto are concerned,
the rule adopted in English decisions is in accord with reason
and justice, as well as that practical business sense which always
tends to minimise the operation of the purely litigious spirit.

Moreover there appears in the statement of defence a pretty
clear statement from which I infer that the transactions in question
were, if at all, entered into by the Dominion of Canada, as the
agent of the Imperial Government, which would constitute the
respondent itself a mere agent.

The allegation 1 admit might have been made more complete
in that regard.

alt, JJ

Ricnr

sinst an
aguinst

do not

‘anada Are we entitled to so decide in such a way the legal novelty

submitted, that hereafter it may be said this Court has laid down
as law, that no matter how numerous the principals or chain of
agents concerned in bringing about a contract, a litigious third
party may select one after another of such agents and principals
and sue to judgment unless and until one or other of numerous
judgments so recovered has been satisfied, and that with costs?
I submit we should not run any such risks but accept that juris-

ietition

im for
Jonnell
nperial
t Me-

iets to prudence, even if not absolutely binding, which manifestly in
Crown principle violates nothing in law or justice.
m filed

For the foregoing reasons and those assigned by the Judge
appealed from, I am of the opinion that this appeal should be
dismissed with costs,

Durr, J.=—I am of the opinion that this appeal should be
allowed.

Court

lant

ing of ANGLIN, J.:—The sole legal question raised by the defence in
48, 18 this action which might properly be disposed of before the trial,
for the under R. 126 of the Exchequer Court, is whether under the Civil
8o far Code of Quebec the mere recovery in the Courts of that Province
mee is of judgment on a contract against an agent, who had entered into

it in his own name, debars the plaintifi’s right of recovery against
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the principal.  Following Priestly v. Fernie (1863), 3 H. &
977, 159 E.R. 820, and Kendall v. Hamilton (1879), 4 App. (
504, Audette, J., has held that it does.  With deference, in app
ing these authorities the Judge would seem to have attributed 1o
the Quebee judgment obtained by the plaintiff against the agont
MeDonnell, consequences dependent in English law upon views
held with regard to the nature of the liability of the prineipal qnd
the agent in such ecases and the effect of a judgment upon the
contract sued upon which do not obtain in the Quebee system of
jurisprudence. The reasons for his acceptance of these English
decisions as authority on this question of the civil law of Quebi
appear in the following paragraph of his judgment (46 D.L.R

at 651):

I was, at the argument, referred to no jurisprudence of the Provinee of
Quebec upon the subject in question, and after research I have been unibl
to find any. In the absence of the same I take it, as arts. 1716 and 1727 an
different from the Code Napoleon and are borrowed from both Pothier und
the English law, that general principles of the English law governing sucl
doetrine should also be adopted in questions flowing from such doetrines and
which are a sequence from the same, as Strong, J., seems to have found in the

case ahove mentioned

In the case in this Court to which the Judge alludes V.. Hudo
Colton Co. v. Canada Shipping Co. (1883), 13 Can. S.C.R. 10
Strong, J., alone expressed the view—already taken by the
majority in the Court of King's Bench, Dorion, C.J., and Rams
J., dissenting (1882), 2 Dorion 356, that the liability of the princ-
pal, even where he is undisclosed and the agent contracts in his
own name, created by art, 1727 C.C., and put beyond contro-
versy by the concluding clause of art. 1716 C.C., imports a corre-
lative or reciprocal right on his part to sue upon the contract as
recognised in English commercial law. Fournier, J., 13 Cun
S.C.R., at 405, and Henry, J., at p. 413, were of the contran
opinion. Fournier, J., p. 409, notes, as did Dorion, C.J. (2 Dorion
at 362), that while Pothier explicitly asserts the right of action of
the third party against the prineipal, “he gives none to the prio-
cipal against the third party.” Pothier’s Obligation, Nos. 82
447 and 448; Mandat, No. 88. The other three members of this
Court (Ritchie, C.J., Taschereau and Gwymne, JJ.), dismissed
the appeal on what they deemed an admission of liability in the
proceedings, expressing no views on the point dealt with by
Strong, J.
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L But, with respeet, I find nothing in that Judge’s opinion to
pp. Cas sustain the sweeping inference drawn by Audette, J., in the

n apply- passage I have quoted. On the contrary, alluding to Pothier a8, posiens
ted to the source of the doctrine embodied in arts. 1727 and 1716 of Tan ‘I\N‘
e agent the Quebee Civil Code, he merely notes, en passant, that in the ’
m views particular matter with which he is dealing—the principal’s right ~ *™"’
ipal aud to enforce the contract, which in his opinion should “by an exten-

pon the give construetion” be held to be involved—the law of Quehee,

rstem of as he views it, corresponds with English rather than with modem
English French law. In the latter notwithstanding that the language of
Quehe art. 1998 C.N. scems quite as comprehensivé as that of art, 1727

D.LR (", a contract made by an agent in his own name imposes no

direct liability on his prineipal (Laurent, vol. 28, No. 62). The

TI’I“I‘I‘!‘nld:\j commissioners themselves in much the same way signalise the
| 1727 are fact that Pothier's view upon the liability of the principal coin-
thier and cides with English, Scotch and American law. (Rapports des
ning sucl Codificateurs, 6th Rep., p. 12) To each comment—that of
rines and

it b Strong, J., and that of the commissioners—the maxim expressio
unius est exelusio alterius would not seem inapplicable.

. Hudon In English law the liability of the prineipal and the agent in
R. 10 a case such as that at Bar is alternative, The contract being
by the one and entire creates but a single debt, though not a single cause
Ramsay of action as in the case of a joint liability since, in addition to the
P prine- facts constituting the cause of action against the agent, his
l& in his authority from the principal must be proved as part of the cause
contro- of action against the latter, Cooke v. Gill, (1873), L.R.8 C.P. 107

v corre- S at 116, on which but one of the two may be held liable as principal.
tract as Yet the agent, having contracted in his own name, is bound as a
13 Can principal; and the undisclosed principal is likewise bound because

ontrary the agent in fact acted by his authority. But both eannot be
! Dorion liable as principals simultaneously and jointly. Imposing the
etion of status of prineipal on the former involves according that of agent
he prin- to the latter. The agent as such is not liable. Correlatively,

Jos, 82 treating the latter as principal involves a rejection of his agency,
s of this and by implieation a relinquishment of any claim against the
ismissed real principal.  Either may be pursued; not both.

y in the The conclusive operation of a judgment against the agent
vith by to debar the recourse against the principal, though often referred
to—and with high authority—as the consequence of an irrevocable
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election of remedies (1 Hals., par. 445; 7 Hals., par. 937; Mol
Bros. v. Earl of Westermorland, [1904] A.C. 11), depends rather upon
the doctrine of English law that the single debt arising out of the
contract has been merged in the judgment—{ransit in rem judicaton
—as Farl Cairns, L.C., points out in Kendall v. Hamilton, 4 App,
Cas. 504 at 515, and Vaughan Williams, L.J., in Hammond v,
Schofield, [1891] 1 Q.B. 453 at 457. See too, Sullivan v. Sullivan
(1911), 45 Ir. L.T. 198 at 200, and 13 Hals., par. 470 in fine
Although the application of the doctrine of election is readily
defensible where, as here, the principal is known as such to the
plaintiff before he takes his judgment against the agent, it is not
s0 where that knowledge is lacking; and yet the judgment is then
equally conclusive in its effect. Kendall v. Hamillon, 4 App.
Cas. 504. A man can scarcely be held to have elected between
two remedies of the existence of one of which he is in fact ignorant
and is not presumed in law to be cognizant. The fact that, if the
judgment against the agent is subsequently set aside as the
result of an adjudication that it was erroneously pronounced
(Partington v. Hawthorn (1888), 54 J.P. 807), the alternative right
to sue the principal revives (although the same result apparently
does not ensue if the judgment be vacated merely by consent,
Hammond v. Schofield, [1891] 1 Q.B. 453 at 455, per Wills, J;
Cross & Co. v. Malthews (1904), 91 L.T. 500, 1 Hals., p. 209,
note p.), presents another difficulty, since a valid election between
remedies once made is irreversible: Scarf v. Jardine (1882), 7 App.
Cas. 345, at 360. On the other hand, while, at first blush, such a
decision as that of the Court of Appeal in French v. Howie, [1905]
2 K.B. 580; [1906] 2 K.B. 674, where a judgment for part of the
plaintiff’s claim entered against the agent on admissions, under s
special rule of a Court, allowing that to be done without prejudice
to the plaintiff’s right to proceed with the action to recover balance
of his claim, was held to debar a suit against the principal, is
perhaps more easily upheld under the doectrine of election than
under that of merger, it is equally maintainable on the principle
that there can be but one judgment for a single and entire debt,
to which the entry of a judgment for part of a claim permitted
by the rule of Court is merely a special exception statutory in
its nature. But the conclusive character of a judgment againist
one of the two parties alternatively liable for a single debt, which
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"s Morel likewise extends to the case of joint liability as understood in
\er upon English law (King v. Hoare (1844), 13 M. & W. 494 at 503, 153 E.R.

t of the 206, approved in Kendall v. Hamilton, 4 App. Cas. 504,) is not pcvosiens
dicatam found in a judgment against one of two debtors who are liable v

.. s Tae Kive.
4 App severally, or jointly and severally, since here there are two debts e

nond v. and the judgment on one is no bar to an action on the other, A" %
Sullivan Lechmere v. Fletcher (1833), T Cr, & M. 623 at 633-5, 149 E.R. 549,
in fine, Isaacs & Sons v. Salbstein, [1916] 2 K.B. 139 at 151, 153, 154-5.

readily Nothing but satisfaction or release will extinguish a debt which

h to the has not passed into judgment.
t is not Now under the Quebec Civil Code the principal and the agent
i is then who has contracted in his own name seem to be severally liable

4 App as an English lawyer understands that phrase; and the merger
petween implied in the maxim transit in rem judicatam, as understood in

gnorant English law, has no application in the legal system of that Province.
t, if the Articles 1727 and 1716 C.C. read as follows:—

as the 1727. The mandator is bound in favour of third persons for all the acts
wunced of his mandatory, done in execution and within the povcrs of the mandate,
except in the case provided for in art. 1738 of this title, and the cases wherein
by agreement or the usage of trade the latter alone is bound.

»arently 1716. A mandatory who acts in his own name is liable to the third party
onsent, with whom he contracts, without prejudice to the rights of the latter against
s, 1 the mandator also.

ve right

p. 209, I agree with Mr. Surveyer’s contention that the concluding
setwoa word, “also,” of art. 1716, C.C. is more consistent with the idea
7 App. of a dual recourse successive or simultaneous, than with a single
, such a optional recourse. The purpose seems to be to create cumulative
1, [1905] obligations for the fulfilment of a single contract, which can be
b of the discharged only by satisfaction, release or the expiry of a period

under s of limitation.

rejudice The counsel also referred to art. 1108 C.C., found under the
balance heading “Debtors jointly and severally obliged,” which reads
sipal, s as follows:—“Legal proceedings taken against one of the co-
m than debtors do not prevent the creditor from taking similar
rinciple proceedings against the others.”

re debt, But the undisclosed principal and his agent would seem not
rmitted to be joint and several debtors within the group of arts. 1103-1120
itory in C.C. They satisfy the definition contained in art. 1103 C.C.
agairist The fact that they are “obliged differently” does not exclude them.

;, which The difficulty presented by the inconsistency of the obligation of
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indemnification legally inherent in their relationship (art. 1720
C.C.) with arts. 1117-8 C.C, appears to be met by art. 1120 €'
But the obligation to the creditor is not strictly a joint obligation
That of the agent arises directly ex contractu. That of the prin-
cipal is imposed on him by law as a consequence of his mandat
to the agent. Hence Pothier’s designation of it as “accessorial”
I therefore doubt the direct applicability of art. 1108 C.C'.; Lut
of that of the principle which it embodies—quite unnecessarily
says Langelier, vol. 4, p. 3:
The commissioners in referring to art. 1727 C.C. (Rapports
des Codificateurs, 6th Rep., p. 12) expressly state that that
article is based on Pothier’s statement of the mandatary’s liability
where the agent has contracted in his own name and without
disclosing the relationship and reject Troplong’s view to the con-
trary, adding that (in this respect) “English, Scotch and American
Law coincides” with Pothier's view. See too p. 87 of the Gth
Rep., see. 2, art. 23. In dealing with art. 1716 C.C., at p. 10
of the same report (6th Rep.), the commissioners note that it

—1I have no doubt.

has no counterpart in the Code Napoleon and that the group
of which it is a member “declare (s) useful rules of undoubted
authority in our law”—(“contiennent des regles utiles qui
souffrent aucune difficulté dans notre droit”). At p. 85, sec. 2,
art. 14, the authorities on which the articles is based are cited as
follows:—Pothier, Mandat. No. 88; Paley, Prin. & Agent, Nos
371, 372; Story, Agency, 266, 163, 269; Troplong, Mandat, Nos
522 el seq., contra, as to last clause.

Paley is cited for the first clause of the article as is also Story
para. 163, and Troplong. The passage from Pothier, however,
and para. 266 and the concluding words of para. 269 of Story
bear on the question immediately under consideration and leave
little room for doubt that the liability intended to be created was g
several liability of both the principal and the agent as co-debtors
(each being “obliged to the same thing in such manner that each
of them singly may be compelled to the performance of the whole
obligation and that the performance by one discharges the other
towards the ereditor,” (art. 1103, C.C.) and to that extent having
the characteristics of the joint and several liability of the Civil
Code) but neither the alternative nor the joint liability of the
English law. i
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t. 1720 Pothier, Mandat, No. 88, is in the following terms:—
20 (' ( Although it be in performance of the business which is the object of the
mandate, and within the bounds of the mandate, that the mandatary has

entered into contracts with third persons; if he has contracted in his own DESROsIERS
v,
Tue Kina.

ligation

e prin- name, instead of merely in his capacity as mandatary or attorney of another,
nandate in such a ease it is the mandatary who is liable unto those with whom he con-
tracted; it is he who becomes their principal debtor

ssorial Nevertheless he binds jointly with himself the mandator, for whose busi-
C.; but ness the contract was entered upon; in this case he is held to assume all obliga-
sssarily, tions contracted by the mandatary in his behalf; and from this accessory

obligation of the mandator arises an obligation called “wtilis institaria,”
which those, with whom the mandatary has contracted in hehalf of the
apports mandator, have against the latter
at that And Story On Ageney, 9th ed., par 266, p. 319.
iﬂ|.|l\(y In the next place, a person contracting as agent will be personally
without responsible, where, at the time of making the contract, he does not disclose
the fact of his agency; but he treats with the other party as being himself
he con- the principal; for, in such a case, it follows irresistibly, that credit is given
nerican to him on aceount of the contract, Thus, if a factor or broker, or other
he Gth agent, bry goods in his own name for his principal, he will be responsible
to the “oller therefor in every case where his ageney is not disclosed. But

tp. 10 we are not therefore to infer that the principal may not also, when he is
that it afterwards discovered, be liable for the payment of the price of the same
¢ group goods; for, in many cases of this sort, as we shall lwn:u!l«r abundantly see,
loubted the principal and the agent may both be severally liable upon the same

contract,

e The concluding sentence of para. 269, p. 330, of Story on Agency

sec. 2, reads as follows:—

vited as But it by no means is to be taken as a natural or necessary conclusion,
t, Nos that, because the agent is personally bound, therefore the principal is exoner-
t. Nos ated; for we shall presently see that both may in many cases be equally bound,

if not in form, at least in substance, by the contraet, so that a suit may be
brought by or against either of them.

Story The same author in para. 270 says at p. 334: “Where the agent
wever, contracts in his own name he adds his own personal responsibility
" Story to that of the principal who has employed him."”

1 leave In para. 163, p. 199, he had referred to Pothier's view that

1 wasa the obligation incurred by the principal is accessorial, citing
lebtors Obligation, Noa. 447, 449, where the sense in which that writer
it each uses the phrase “obligation accessoire” is fully explained.

+ whole Story, as will have been noted, speaks of the obligation as

» other several while Pothier describes the two debtors as liable “con-
having jointement”’; and much was made of Pothier’s use of this latter
e Civil word in argument here, counsel for the respondent maintaining
of the that it imports joint liability as known in English law. But under
the civil law an obligation is “conjointe” whenever there is plurality
either of ereditors or of debtors; Baudry-Lacantinerie, Obligations,
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No. 1107. Ordinarily it entails a division of the right or of the
liability, so that in the one case each creditor may recover ay
equal share of the debt, but no more, from the common delitor
and in the other each debtor is liable for an equal share of th
debt, but no more, to the common creditor. (26 Dem. 105, 110
112)) There are as many distinet eredits or debts as there are
creditors or debtors. This is obviously not the sense in which
the word “conjointement” is used by Pothier.

But it also clearly excludes the alternative liability of the
English law, since it is the antithesis of “disjunctive” liability,
Baudry-Lacantinerie, No. 1107 (n), which is most rare in modem
civil law, 26 Dem. 112. In Pothier’s text it merely signifies
simultaneous liability upon the same obligation (26 Dem. 107
each debtor being liable for the whole. But how? Jointly o1
severally? “Severally’ says Story, using the word as an English
lawyer, in para. 266 above quoted, cited by the commissioners

The passage quoted from para. 269 in which he speaks of the
creditor’s right to bring suit “against” either of them serves to
make it clear that the joint liability of the English law was not
contemplated. Story may in this latter passage have intended to
indicate the liability to be alternative as it is understood in English
law; but, if he did, the fact that the commissioners explicitly state
that art. 1727 C.C., which imposes the liability on the mandator
is based on the doctrine taught by Pothier makes it probable that
Story was not so understood by them. Pothier's conjoint acces-
sorial liability of the principal is not a disjunctive alternative
liability. His comparison of it with the liability of a suret
while indicating the distinctions between the two, makes this
reasonably clear. The principal and the surety are several debtors
An unsatisfied judgment against the principal does not preclude
a judgment against the surety. (Arts. 1956 and 1958 (.C
Art. 1716 C.C., read in the light of the commissioners’ report
and the texts they cite was, it seems reasonably clear, intended
to assert neither the joint nor the alternative liability of the
English law, but a several liability of the principal and the agent
subject to the latter’s right, and the former’s obligation, of indemni-
fication. (Art. 1720 C.C",)

In Langelier’s Cours de Droit Civil, vol. 5, at p. 304, we real
under art. 1716:—

When a mandatary contracts in his own name, those with whom he
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i of the . 2
. E contracted have the right to hold him personally responsible, but can they
Jso involve the mandator? Our article answers in the affirmative.  May the
a debitor third persons then also prosecute both the mandator and the mandatary?

over an

e of the There seems no doubt as to the affirmative. First of all, there is no doubt that Drsrosiens
\ A

105, 11( the third persons can sue the mandatary, since our article says so plainly
0, ) And this same article, entitling them to redress from the man lum shews

here are clearly their right to sue both for the whole Anglin, J

{4 !
v which In Huot v. Dufresne (1890), 19 Rev. Leg. 360, at 363, the
¥ ) (4

judgment of the Court of Review contains this “considérant”

I'ne King

of the Considering that the person who contracts with a mandatary acting in
liabilit his own name has recourse against this latter, but that if he discovers later
ility : : .
., that this mandatary was acting as agent for another, he also is entitled to

modemn recourse against this third party, in whose behalf the mandatary was aeting,
signifies ind this following the dispositions of said art. 1716 C.(

m. 107 In Wilson v. Benjamin (1888), NLL.R. 5 8.0, 18, in the judg-
intly or ment of the Superior Court we read:

Englist Considering that the mandatary, acting in his own name, is responsible
) ‘ to the third persons with whom he contraets, without prejudice to the rights
mers. of these latter

8 of the actions of his mandatary performed in the execution and within the bounds

painst the mandate who is responsible unto them for wli

erves to of the mandate, excepting in the ease of art. 1738 C.C. or in a case where,

weording to the covenant or the usages of commerce, the mandator alone is

was not responsible

nded to We have not been referred to and 1 have not found any other

English decisions in Quebee in which the nature of the liability of the
tly state principal and agent in such a case as this has been considered

andator Those referred to by Audette, J., bear very remotely on the

ble that question under consideration. On the other hand, though not

It acces- dealing with the precise question before ug, the authorities now
ermative cited seem to indieate that the liability is several and the remedics
v surety

cumulative, and that the recovery of a judgment against the

ces this agent will not, so long as it remains unsatisfied, affect the ereditor's

debtors. right to pursue the principal. Apart from authority the terms of
preclude art, 1716 C.

(", seem plainly to imply these consequences.

b The idea of the merger of the debt under a contract in a
' report Jjudgment obtained upon it is foreign to the Quebee gystem of
ntended Jurisprudence.  Rocheleau v. Bessette (1894), 3 Que. Q.B. 96;

* of the Turner v. Mulligan (1894), 3 Que. Q.B.

1e agent

23.  As Hall, J., says, in
delivering the judgment of the Court of King's Pench in the
ndemni- former case, at 98-99:

As the consensus of both minds was necessary to ereate the contract, so
both must consent before its nature ean be changed, although the creditor
may be free, within the limits of the law to exercise his own choice of remedies,
wd the jurisdietion in which he will attempt to enforee them. The judgment

we res

whom bhe
953 b,L.R,




Pt

“asdiv:

FETERS S A

o

130

CAN,
8.C.

Desnosiens

T
Tue Kixa.

Anglin, J.

Dominion Law Rerorts, |55 D.LR.

which he may obtain from & particular tribunal does not create the debt, hut
only declares its existence and orders its payment. That it has not extinguished
the debt is apparent from the fact that the ereditor may renounce it by notice
only to the debtor, and without the latter's consent, and thereupon the
original debt may be sued upon anew, either in the same or another juris-
diction, Clearly this could not be the case if the judgment had effected
novation‘and the original debt had been thereby extinguished. It is true that
a judgment produces many of the effects of a new obligation . . . bu
these are only in recognition and qualification and extension of the original
and still existing debt, and not in substitution and extinguishment of it
While the Quebee law recognises the maxim nemo debet bi
vexari pro eadem causd in so far as it will not, speaking generally
permit a defendant against whom a plaintiff holds a judgment to
be again sued by him for the same cause while that judgnient
subsists. By art. 548 C.C.P. it is expressly provided that
a party may on giving notice to the opposite party renounce either a part
only or the whole of any judgment rendered in his favour, and have such
renunciation recorded by the prothonotary; and in the latter case the canse is
placed in the same state as it was in before the judgment.

It is therefore abundantly clear that in Quebee there is 1o
merger of the debt in the judgment such as takes place under
English law,

The maxim, una via electa non datur regressus ad alteram,
has but a restricted application in French law (8 Hue. No. 328
17 Lawent, No. 139; 13 Baudry-Lacantinerie et Barde, Nos
916-7-8; but see arts. 1541-2 C.C,) and the renunciation of a right
or a remedy is de droit étroit.

For this it is necessary that the facts from which waiver is inferred
leave no doubt as to the intention.

1 am for these reasons of the opinion that English decisions
holding that a judgment against the agent who has contracted
in his own name debars recovery against the principal are not
in point and that the defence denying the right of the plaintif
to proceed against the defendant as mandator under art. 1727
C.C., expressly preserved by art. 1716 C.C., is not good in lav.
This ease affords an excellent illustration of the danger of treating
English decisions as authorities in Quebec cases which do not
depend upon doctrines derived from the English law.

The Judge further expressed the view that the defendant
was probably not liable under art. 1736 C.C. That defence is
not raised in the plea of the Attorney-General and would therefore
seem not to have been open for determination under Rule 1206,
But, if it were, I should incline to the view that His Majesty the
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“'»“{ King cannot in any part of the British Dominions properly be (’A.\:.
,u::,-,t‘;“;], regarded as resident in another country, and that the Crown 8.C

on the in right of the Dominion, which is sued in this section, is resident psrosiens
r juris. in all parts of Canada.

.
. = Tue Kixa
I would allow the appeal and set aside the order of February —

12, 1919, with costs here and in the Exchequer Court. e 4
Biropeur, J.:—The question to be settled in this case is;

whether a person having obtained judgment against a manda-

tarv, has the right to prosecute the mandator also.

fected
ue that

This brings us to examine the purport of arts. 1716 and 1727
of the Civil Code.

Art. 1727, under the title Concerning the obligations of the
mandator towards third persons, is couched in the following terms
see judgment of Anglin, J., onte p. 125):

In entrusting the administration of his goods (or property)
to an agent, a person becomes by that very fact responsible for
the actions of that representative; and the latter is released of all
liability, if he gives the party with whom he contracts, communi-
cation of his powers. If, however, for special reasons, the
mandatary does not reveal the fact of his representing another
person, then, says art. 1716, he is liable to the third party with
whom he eontracts, without prejudice to the rights of the latter
against the mandator also.

Iu the case which occupies us, the mandatary McDonnell did
not think fit, when he bought merchandise from the appellant, to
sisions inform him that he was representing the Crown; therefore, in
racted accordance with art. 1716 there can be no doubt as to his responsi-
% ot bility towards Desrosiers; and the latter was justified in bringing
aintiff action against McDonnell and making him pay for the hay which

o7 he had sold and delivered unto him.

a law. But during the hearing of the case, McDonnell declared for
eating the first time that he was not acting in his own interest, but was
b ok merely the mandatary for the Crown. Judgment, however, was
rendered against him; and I suppose that Desrosiers, having been
ndant unable to obtain from him payment of this judgment, now presents
e 4 petition of right claiming from the Crown the price of the hay
vefore sold to MeDonnell.
o 126 The trial Court, abiding by the decisions rendered in England
ty the in the cases of Priestly v. Fernie, 3 H. & C. 977, 159 E.R. 820, and
i of Kendall v. Hamilton, 4 App. Cas. 504, decided that the action

teran
I 328
Nog

right

nferred
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should be dismissed for the reason that Desrosiers, having decidod
to sue and take judgment against McDonnell, had no right 1o
later seek the mandator, that is the Crown. The Court also rests
on the dissenting opinion of Strong, J., in the case of Hudon
Canada Shipping Co., 13 Can. 8.C".R. 401.

In the present case, I am of the opinion that the decisions
rendered in England cannot be applied, and this for two reasons
firstly, because the Code has precise dispositions in the matte
and, secondly, because the right of election existing in Englund
cannot be invoked in Quebec, for the good reason that it is absolute-
ly contrary to the fundamental principles of the Civil Code.

Art. 1727 C.C. declares emphatically that the mandator
is bound in favour of third persons for all the acts of his mandatary,
done in execution and within the powers of the mandate. The
article makes no distinetion between a case where the mandatary
has revealed his quality of agent or not. The mandator must
execute the obligations contracted by his mandatary, whetle
the latter be known to third persons as his representative or not
The law makes no distinetion; and in all eases the mandator is
bound in favour of third persons for the actions of his mandatary,
This article is confirmed by art. 1716 C.C., which reads that if
the mandatary acts in his own name, if he does not make known
his position, then he too is bound in favour of third persons, und
this without prejudice to the rights which the latter may
against the mandator.

To my mind these two articles complete each other. We
therefore find two debtors of the third persons, the mandator
and the mandatary; the mandator, because he is under most
circumstances responsible for the actions of his mandatary, and
the mandatary because he failed to reveal his quality of agent

In his factum the respondent tells us that the codifiers state
in precise terms that they refuse to adopt the doctrine of the
Roman and civil law and prefer that laid down by the English,
Scotch and American law with whom Pothier coincides.

I do not know where the declaration was taken from that the
commissioners had refused to adopt the rule of the civil law.
It is quite true that the commissioners declared, when voicing their
opposition to Troplong's opinion, that this opinion of Troplong's
was in harmony with the doctrine of Roman law; and they add:

But it is in direct opposition to the opinion of Pothier, who is in accord

55 D.L

with th
based o
of the 1
No
refused
text o
EXPress
in thei
which
rule of
Iw
the old
Book 1
Ity
of Que
codifies
law the
No
Mands
(Ne
In
this qu
Thi
the ager
business
prineipa
his ager
prineipa
primary
Wh
make tl
must no
The
is alway
been ma
As
contrag
but he
since tl
to hav
agent 1
No
manda

or whe




D.L.R.

ecided
tht to
) Yests

do

‘Isions
asons
atter
glond

olute-

wlator

hether
i not
Lo 18
atary
hat i
nown

s, und

wdator
IMost

v, and

nt

- state
of the

nglish,

at the
1 law.
g their
long's

dd:
accord

=

i S, e O g B e

55 D.L.R.] DoMiNiox Law REPORTS,

with the English, Scotch and American laws. The article submitted is
based on the statement of the rule of Potluer and covers all the actions
of the mandatary, whether acting in his own name or that of the mandator.

Nowhere in the commissioners’ report does it appear that they
refused to adopt the principles of civil law; on the contrary, the
text of their Code reproduces the doctrine of the eivil law as
expressed by Pothier. They do not say-—as the counsel state
in their factum-—that they prefer to adopt the English law with
which Pothier coincides; but they adopt, on the contrary, the
rule of Pothier which is in accord with the English laws.

I must add that Pothier was not the only author expounding
the old law to voice that opinion, we find the same idea in Domat,
Book 1, tit. 15, sec. 2, No. 1.

It was therefore the recognised rule of civil law in the Provinee
of Quebee, at the time the Code was written; and besides the
codifiers have not given the rule as being new law, but as being the
law then governing the contract of mandate.

Now what is the rule of Pothier? We find it in his treatise on
Mandate, No. 88, in the following terms:

(See judgment of Anglin, J., ante p. 127.)

In para. 449, Obligations, he discusses clearly and at length
this question and expresses the principle in the following way:

This accessory obligation involving the principal cannot arise unless
the agent has contracted in his own name, although on behalf of his principal’s
business; but when he contracts in his capacity of factor or attorney for his
prineipal, it is not he who contracts, but the principal who contracts through
his ageney (No. 74): the agent in this case does not bind himself, it is the
principal alone, who, through the intermediary of his agent, contracts a
primary obligation.

When the agent contraets in his own nuine, he must, to bind his principal,
make this contract in the interest of the bisiness entrusted to him, and he
must not have exceeded the limits of his commission. .

The agents hind their principals as long as the commission lasts; and it
is always supposed to last until its revoeation, and until this revocation has
been made known to the publie.

As we see, he acknowledges the principle that a mandatary
contracting in his own name, binds himself as principal debtor,
but he at the same time binds his mandator as accessory debtor,
since the latter, in entrusting the mandate to his agent, is supposed
to have consented in advance to any engagements which that
agent might contract to hold himself responsible therefor,

Now, whether these joint obligations of the mandator and
mandatary are considered as accessory and principal obligations,
or whether they are called joint obligations under the economy

Desrosiurs

Tue Kine.

Brodeur, 1.
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of our law, what is the nature of the right of action held by thinl j“r‘d“'"
persons? Are they obliged—as under the English law—to make 4 pretath
choice and sue either one or the other or else are they entitled much 1
to attack both? ?.Iu?)w |

The joint obligations endow the ereditor with the right to sue it, 18 e
both one and the other of the debtors,  Art. 1108 C.C. declared takes {

toit, a
to the '
awaitin

The
Having

it formally: “Legal proceedings taken against one of the co-
debtors do not prevent the creditor from taking similar pro-
ceedings against the others,”
And again I find the same prineiple stated in Pothier.
My opinion, therefore, is that the decisions rendered in England,

invoked by the judgment a gus have no application in our law, and MeDor
that Desrosiers was within his right in suing, not only MeDonnell, behalf
but also his mandator. from 1

For this reason the appeal should be maintained with costs He “."‘
of this Court and the trial Court. certain

MiaNaurr, J.-—In his notes of judgment the Judge of the MeDar
Exchequr Court (Audette, J.), 46 D.L.R. 648, 18 Can. Ex. 461, before
has expressed himself as follows (see judgment of Anglin, J., that th
ante p. 122): further

The
dismiss
We
which |

May 1 be allowed to say, with all possible deference, that |
do not share the Judge’s opinion. Even though arts. 1716 and
1727 C.C. were borrowed from both Pothier and the English
law, it does not necessarily follow that the general principles of
the English law should be adopted to solve the questions raised
by these articles. 1 would rather emphasise the doctrine of
Pothier and of ancient French law, especially since the codifiers
do not say that these articles are borrowed from English law,
but, in referring to article 1727 C.C. they point out that this
article is based on the statement of Pothier’s doctrine, which thev
add, agrees with the English, Scotch and American laws,  (See tith
Rep., p. 12). I respectfully incline to the belief that it is time to
react against the habit of having recourse to the precedents of
English common law in the cases of the Province of Quebec, just
because it may happen that the Civil Code contains a rule in
concordance with a principle of English law. On many points,
and specially in a matter of mandates, the Civil Code and the
“common law” contain similar rules. Nevertheless the Civil
Code constitutes a complete system in itself and should be inter-
preted according to its own rules. If, on account of identity of

power,

As
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para. |
furnish
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p. 127)
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third juridical principles, one should refer to English law for the inter-

" pretation of French civil law, one might as well, and with as

witled much reason quote the monuments of French jurisprudence to
throw light upon the rules of English law. Each system, I repeat
Lo st it, is complete within itself, and except in a case where one system
arcd takes from another a principle, which heretofore was a stranger
e to it, one need not go outside of it to find the rule which applies
r pro- to the various problems encountered in daily practice. The point
awaiting our judgment is interesting.

The claimant had sold some hay to one named MeDonnell.
Having proceeded against the latter for recovery of the price,
- and MeDonnell declaved at the trial that he had bought the hay in

mnel| behall of the Imperial Government. The claimant did not desist

gland

from his action, but obtained judgment against MeDonnell,
He alleges that, following the judgment, he was uble to trace
certain elements of proof pointing to the relations between

of 1l MeDonnell and the Crown. He then presented a petition of right
1€

. 461,
n; 4.,

before the Exchequer Court, and the Crown raised the objection,
that the claimant, having elected to sue MceDonnell to judgment,
further action against the Crown was estopped.

hat 1 The objection was upheld and the claimant’s petition of right

6 and dismissed.  Whence the present appeal.

We are concerned with arts. 1716 and 1727 of the Civil Code,
which are not in the Code of Napoleon and read as follows (sce
judgment of Anglin, J., ante p. 125.)

The mandator is also answerable for acts which exceed such
power, if he has ratified them either expressly or tacitly.

As I have pointed out, the codifiers state that art. 1727, C.C
which completes art. 1716 C.C., is based on the doctrine of
Pothier.  They also quote, under art. 1716 C.C., Story on Ageney,
para. 266. Let us then refer to these two authors, for they
furnish the best commentary on these two articles, and indicate

nglish
les of
radsed
ne ol
lifiers
i law,

this

1 they

e Gth

me to N s . » . . .
what the intention of the legislator was. Pothier says in his

treatise on Mandate, No. 88 (see judgment of Anglin, J., ant

p. 127).

its of
), Just
e in . - . . .
And Story on Agency, para. 266, says (see judgment of Anglin,

oints, -
J., ante p. 127.)

d the

Civil It is different in English law, which declares that a person
"o contracting with a mandatary acting in his own name without
iter- ¢ :
e of revealing the name of his mandator, can prosecute one or the
of

DEsROSIERS
Tur Kina.

Mignauit, J.
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other, but not both, and that if he asks judgment against 1l
mandatary he cannot afterwards exercise recourse against il
mandator: Priestly v. Fernie, supra. 1t was on the authority
of this decision that Audette, J., refused to grant the petition of
right of the claimant, 46 D.L.R. 648, 18 Can. Ex. 461.

The argument of Lord Bramwell in this case and of Lon
Cairns in Kendall v. Hamilton, supra, is certainly very strong, and
I should have been inclined to accept it as raison écrite if aftor
serious reflection 1 have not come to the conclusion that il
text itself of arts. 1716 and 1727 C.C. interpreted in the light of
the passages from Pothier and Story which I have quoted, does
not tolerate the acceptance of the solution adopted by the English
law.

Thus, art. 1717 says that a mandatary acting in his owy
name is bound in favour of third persons with whom he contraci«
“without prejudice to the rights of the latter against mandato
Therefore the recourse of third persons against the mandatan
does not interfere with their recourse against the mandator. Al
Pothier and Story indicate clearly that one as well as the otle
are debtors of the third party, who, in this case, had negotiatc!
with the mandatary.

Art. 1727 C.C. contains an expression which needs to Ix
well understood. It makes the mandator answerable unto thinl
persons for all the acts of his mandatary done in the executio
and within the powers of the mandate . . . except in th
case of art. 1738 (the case of a factor whose principal resides in
another country), and in cases where, according to agreement, ¢1¢
ete,, the mandatary alone is responsible.

It goes without saying that the agreement can render the
mandatary alone responsible to the exclusion of the mandator,
but in ordinary cases, where the mandatary contracts in his
own name, no more than in the present instance, is this express
stipulation found in the contract.

The Late Sir Francois Langelier in his “Cours de Droit Civil,”
vol. 5, p. 304, teaches us that in the case of art. 1716 C.C', third

persons can sue the dator and the datary. He says:
When a mandatary has contracted in his own name, those with whom he
contracted can hold him personally answerable, but ean they also take action
against the mandator? Our article answers in the affirmative. Can the thirl
persons, therefore, proceed against both the mandator and the mandatary”
“here seems no doubt in the matter. First, there is no denying the right of

55 D.L
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nst the third persons to sue the mandatary, since our article says so plainly. And CAN.
since this same article grants them recourse against the mandate, it means
that they can sue both for the whole debt,

The claimant also quotes a decision of the Court of Revigion Deskosiens
in a case of Huot v. Dufresne (1890), 19 Rev. Leg. 360 at p. 363,
where we find the following “considérant’":

nst th L C
thority
ition of o 1
Tue Kixo

Mignault, J

f Lord
ng, and
if after

Considering that a person contracting with & mandatary
acting personally, has recourse against the mandatary, but, that
if he discovers later that this mandatary was acting in behalf of
"t another, he also has recourse against this third party, for whom
ight
1, does

Inglisl

the mandatary was acting, and this according to the dispositions
of said art, 1716 of the Civil Code.

There is in the English law a reason for decision which the
civil law is lacking, because a person suing one of the two joint

g RN S S

debtors and obtaining judgment against him, eannot afterwards
sue the other debtor.  Nothing like that exists in the eivil law
For these reasons I think the claimant’s petition of right was

itracts
lator
datu

Al

other

wrongly rejected.

I would, therefore reverse the judgment a quo with costs and
’ refer the ease to the Court of Exchequer for further action on th
tiated petition of right of the elaimant.

Appeal allowed
to I

y third 3
eution % LOURIE v. BARNETT.

in 1l A Brunswick Supreme Court, Appeal Division, Hazen, C.J., McKeown,
idos i CJK.BD., and White, J. September 2}, 1920

t. of Conresy (§ 1—2)—HusBaxp AND WIFE—PROPERTY IN WIFE'Ss NAME
MORTGAGED—MORTGAGEE  UNPAID AND IN  POSSESSTON— ACTION
FOR TRESPASS l{lﬂ"'ﬂ‘ OF HUSHAND,

er the Under the amendments to the Married Woman's Property Aet, 6
Geo. V1916 (NJB.), ch. 29, it appears that the only interest of a hushand
Wator 1 property owned by his wife is an inchoate right to enjoyment as tenant

by the curtesy, should he survive his wife, and such right would he
subject to the rights of an unpaid mortgagee, who is in possession
Xpress
\reearL by defendant to vary or set aside a judgment of  sqgiement
Civil Grimmer, J., in an action for trespass. Affirmed.
third .-l.. l"‘.ll. Teed, supports appeal; . H. V. Belyea, K.C., contra.
n I'he judgment of the Court was delivered by
hom he Wuire, J.:—Upon the argument of this matter before us, — White, 1.
» aetion both parties agreed that we should at that time hear only argument

r“‘“"‘r”" on the question of title of defendant John Barnett to cut on the
atary

right of
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Cochrane lot (which is the lot which the plaintiff claims to owy
and on which he alleges the defendant John Barnett trespassed
and that if we decided that the defendant John Barnett had uo
such title then we should refer the case back to Grimmer, J., the
trial Judge, to take further evidence as to the location of tly
dividing line between the said Cochrane lot and the lot abutting
it northeasterly, referred to in the case as the Barnett lot, such
dividing line to be run by one Wilson, a surveyor, each party
payving half the surveyor's expenses and the expenses of the
successful party so paid to form part of the costs in the causc.

Having gone carefully through the case we have come to th
conclusion that the plaintifi has at least sufficient title to the
Cochrane lot to enable him to maintain successfully against the
defendant an action for trespass for breaking and entering the
said Cochrane lot, provided such breaking and entering wer
proved to have taken place as alleged within the area of the
Cochrane lot.

As the trial Judge has set forth the facts very fully in his
judgment, it is not necessary to recapitulate them here. The
Judge has found that the property in question was not conveyel
to the defendant Alice Barnett upon trust as alleged by the
defendant, John Barnett, and that finding we think is warranted
by the evidence. The claim put forward by the defendant Joln
Barnett, that the conveyance to the plaintiffi of her equity of
redemption in the property was obtained improperly by threats
and undue pressure appears to have been abandoned. At all
events no such claim is put forward by the defendant Alice Barnett
nor does she put forward any claim that her conveyance of the
equity of redemption to the plaintiff is other than a pericctly
valid and good conveyance. Although the mortgage referred to
from Alice Barnett to Joseph Cochrane, made to secure the unpaidl
portion of the purchase money, was not signed by the defendant
John Barnett, we think that under the circumstances he cannot
as against the mortgagee or his assignee stand in any other o
better position than if he had signed it; hence the plaintiff having
entered into possession of the property in question, as found by the
trial Judge, would be entitled to maintain trespass for any sub-
sequent entry upon the land or the eutting of lumber thercon by
the defendant John Barnett, even if we were to assume that the

55 D.L.J
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to own conveyance of the equity of redemption to him by Alice Barnett

s

were void as elaimed by the defendant John Barnett, because the
had o plaintifi would then be an unpaid mortgagee in possession.
We think further that if the said defendant John Barnett has

of the any interest whatever in the property in question that interest

wutting

can only be an inchoate right to enjoyment of the same as tenant
t, such

by the curtesy should he survive his said wife. That we think
pare)y is the effect of ch. 29 of 6 Geo. V. 1916 (N.B.), entitled An Act to
ol Amend the Married Woman's Property Act.  Such right as tenant

- by the curtesy of course would be subject to the plaintifi's right

" . .
ot as unpaid mortgagee, because such right as tenant by the curtesy
to the could only exist upon the assumption that there was no merge
of the mortgage under the conveyance made to the plaintiff by

Alice Barnett,

nst
ng the
| B For these reasons we think the defendant John Barnett has
of the shewn no right to a present possession of the land, and that the
plaintiff is entitled to maintain against him the action for tres-
pass, provided the trial Judge finds on the further hearing of the
case, under the agreement mentioned, that the defendant John
Barnett trespassed upon and cut and hauled logs within the area
of the plaintiff’s lot.

in his
The
nveved

by the

franted Under the circumstances we think there should be no costs of
"" John this motion; that the order of the learned trial Judge that the
wty of defendant should pay the costs of the hearing before him should be
threats

set aside; and that upon the further hearing above provided for,
the trial Judge should make such order as to costs of the rehearing
and as to the costs of the original hearing before him as he shall
deem right, having regard to the final result of the action.

Appeal dismissed.

At all
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ROBSON v. THORPE.

Saskatchewan Court of Appeal, Newlands, Lamont and Elwood, J.J.\
cannot November 1, 1920,

endant

ther o Evinesce (§ IV C—401)—CRIMINAL CONVERSATION—PROOF OF MARRIAGE
ENIDENCE oF WIFE—COPY OF MARRIAGE CERTIFICATE —SUFFICTENGY
having OF PROOF,

i an aetion for eriminal conversation the only evidence of the marriage
’ wis the evidence of the wife and what purported to be a copy of
1y sub- marviage certifieate, certified to by the superintendent registrar wiere
¢ marriage took place, who also certified that he was the proper cus
of the register book containing the entry.  Held, that the evidene
hat the I the wife together with the document were sufficient to prove the
marringe and thet the doeument was properly admitted in evidence

con b
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Arrear by defendant from the trial judgment in an actioy
for eriminal conversation. Affirmed.

P. E. Mackenzie, K.C., for appellant.

Russell Hartney, for respondent.

The judgment of the Court was delivered hy:

Frwoon, J.A.:—This is an action brought by the respondey
against the appellant for eriminal conversation with the wif
of the respondent, and in which the trial Judge awarded to tle
respondent $3,000 damages.

Two objections were taken before us as to judgment: (|
That there was no evidence or sufficient evidence of the marriag
of the respondent with his wife, and (2) That the damages awarded
are excessive,

So far as the first objection is concerned, the only evidene
of the marriage is that of the wife herself who swore that she was
married to the plaintiff in July, 1912, at the Registry Office iy
Sunderland.  She was shewn a document and said that the
document was a copy of her marriage certificate and that the
persons referred to in that certificate as having been married
were herself and the respondent. This certificate was tendered
in evidence, and was received subject to objection by counsel
for the appellant. The certificate in question is one which is
stamped, and, at the foot of it, has the following certificate:

“1, Henry Cunningham Lindsley, Superintendent Registrar
for the District of Sunderland in the Counties of Durham and
Sunderland, C.B., do hereby certify that this is a true copy of
the Entry No. 51, in the Register Book of Marriages No. 170
for the Registry Office, and that such Register Book is now legally
in my custody. Witness my hand this 20th day of Februay
1919,

(Sgd.) H. C. LiNpsLEY,
Superintendent Registrar.
(Stamp) 20th Feb. 1919.”

The marriage appears by the certificate to have taken place
on July 24, 1912, at the registry office in the Distriet of Sunderland
in the Counties of Durham and Sunderland, and that the marriage
was by license before the registrar and the superintendent registrar,
It was objected that this certificate is not sufficient, and that,
without the certificate, the evidence of the wife of the respondent

55 D.L.
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e is not sufficient. In support of the necessity for strict proof of
the marriage in cases of eriminal conversation, the cases of Morris
v, Miller (1767), 4 Burr. 2057, 98 E.R. 73, and Birt v. Barlow
1779), 1 Doug. 171, 99 E.R. 113,°and Monaluk v. Elaschuk,
1017) 2 W.W.R., and Pepin v. Lamoureux, [1917] 3 W.W.R. 217,

yondent s . "
'I N were cited, and, it seems to me that were the proof of the marriage
the wife : ) .
‘IN “llk in this ease to depend solely upon the testimony of the wife,
I t 4 e R
el that proof would be insufficient, but I am of the opinion that the

testimony of the wife, coupled with the certificate of the Superin-
" : tendent Registrar above referred to is quite sufficient. Neetion
LT 1, sub=sec. (a), of ch. 60, R.R.S. 1909, provides that = Imperial
maarded proclamations . . . or other Imperial official records, Acts
! or documents may be proved (a) in the same manner as the same
BVitiana are from time to time provable in any Court in EFngland.”
section 14 of ch. 99, 14-15 Viet. 1851 (Imp.), is as follows

14. Whenever any book or other document is of such a public nature as
hat the 10 be admissible in evidence on its mere production from the proper custody,

that the
married

she was

Office i

and no statute exists which renders its contents provable by means of a copy,
any copy thereof or extract therefrom shall be admissible in evidence in any
Court of Justice, or before any person now or hereafter having by law or by
consent of parties authority to hear, receive, and examine evidenee, provided
it be proved to be an examined copy of extract, or provided it purport to be
signed and certified as a true copy or extract by the officer to whose custody
the original is intrusted, and which officer is hereby required to furnish such
certified copy or extract to any person applying at a reasonable time for the
same, upon payment of a reasonable sum for the same, not exceeding four-
pence for every folio of ninety words,

Section 33 of ch. 86, 6-7 Will. IV. 1836 (Imp.), heing an Act
for Registering Births, Deaths and Marriages in England, is as
follows

lendered

counse
which is
ate
legistrar
am and
copy ol
.\"i
v legally

33. And be it enacted, that the rector, viear, or curate of every such
church and chapel, and every such registerting officer and secretury, shall, in
the months of April, July, October and January respectively, make and deliver
to the superintendent registrar of the district in which such chureh or chapel
msy be situated, or which may be assigned by the registrar general to such
registering officer or secretary, on durable materials, a true copy certified by
him under his hand of all the entries of marriages in the register book kept by
bim sinee the last certificate, the first of such certificates to be given in the
month of July one thousand eight hundred and thirty seven, and to contain
all the entries made up to that time, and_if there shall have heen no marriage
entered therein since the last certificate, shall certify the fuct under his hand,
and shull keep the said marriage register books safely until the sume shall be
filled; and one copy of every such register book, when filled, shall be delivered
1o the superintendent registrar of the district in which such chureh or chapel
may be situated, or which shall have been assigned as aforesaid to such
registering officer or secretary.

‘ebruary

istrar,
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It will be observed that sec. 14 of ch. 99 referred to aloy am of ¢l
provides that a copy of any document which is of such a pullic properly
nature as to be admissible in evidence on its mere production of the pl
shal! be admissible in evidence provided it purported to be signed The
and eertified as a true copy by the officer to whose custody the are exce
original i= entrusted.  The copy in question purports to be signed of crimi
and certified by the superintendent registrar for the district iy England
which the alleged marriage took place. Section 33 of ch. 8 husband
6-7 Will. IV, 1836, provides that the register book shall, when 10 ANSW
filledd, be delivered to the superintendent registrar, and as the See Beri
person in this case purporting to sign and certify to the copy i there has
the person to whom such filled book would be delivered, T think of damay
in view of that fact and of the contents of the certifieate itsclf. as the ©
we are justified in assuming that the register book was in the of the d
custody of the superintendent registrar at the time he gave the the plait
certificate in question. I think when a public official comes to was just|

give a certificate such as was given in this case, a certificate was the
which he would be entitled to give if the register book were filled it being i
and in his possession, the conclusion I have come to, as abow shews thi
stated, is justified. Tt is of course to be remarked that the certifi- the findia

cate states that the register book is now legally in his custody, I must ¢
I, however, do not attach so much importance to the fact that the not have
certificate does contain that statement as I do to the presumption allowed |

which is raised from the fact of his having certified, and from 1l is 80 exc

fact that he is the proper custodian of filled books. justified i
It was suggested that the proper way to prove the marriag In my

would be by a certificate from the Registrar General as provided COStS,

by see. 38, 6-7 Will. IV. 1836, ch. 86. I, however, do not consider
that the provisions of sec. 38 exclude the mode of proof adopted
in this case. The case of The Queen v. Weaver (1873), L.R. 2
C.C.R. 85, although it dealt with the question of the proof of

Ontario Su
birth seems to me to be on all fours with the case at Bar, and, "

that case, it was held that a document, practically the same as BiSaiciiai
the certified document in the case at Bar, was admissible in evidence -
on its mere production, under 6-7 Will. IV, ch. 86, sec. 32, and excava
14-15 Viet, 1851, ch. 99, see. 14, -

Seetion 32, above referred to, in effect deals with births and into th

deaths in the same mamner as sec. 33 deals with marriages. |
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above am of the opinion, therefore, that the document in question was

publi properly received, and it, together with the evidence of the wife
luction of the plaintiff, sufficiently proved a valid marriage.
signed

dy the

I'he next question is, whether or not the damages awarded
are excessive? The chief ground for giving damages in actions
signed of eriminal conversation, prior to the abolition of that action in
rict ir England, was the breaking up of the home, and depriving the
ch. 8 hushand of the society of the wife. Condonation was, however,
y Wher no answer to the action and only went in mitigation of the damages.
See Bernstein v. Bernstein, [1893] P. 202, In the case at Bar

there has apparently been condonation, and therefore, that ground

as the
COpPY 18
thinl
1selt as the trial Judge points out—that as a consequence of the acts
in the

of damages is largely diminished. There is, however, the fact-

of the defendant the wife has borme twins, which, I presume,
the plaintiff will have to support. 1 think that the trial Judge
nes t was justified under the evidence in assuming that the defendant
tiheate
e fille

was the father of those twins. The evidence does point out to
it being improbable that he is the father, but the medical testimony
above shews that it is quite possible that he is, and I do not think that

certifi- the finding of the trial Judge in that respect should be disturbed.

istody I must confess that if I had been assessing the damages 1 would

wat the not have allowed anything like as large a sum as the amount

nptiot allowed by the trial Judge, but I am not prepared to say that it

m the is 80 execessive under all the cireumstances that we would be

justified in ordering a new trial.

ArTiag

In my opinion, therefore, the appeal should be dismissed with
ovided costs, Appeal dismissed,

msider

lopted
FOSTER v. BROWN,

I ol
s o Supreme Court, Appellate Division, Meredith, C.J 0., Maclaren, Magee

nd, in and Ferguson, JJ.A. June 11, 1920,

me as Latenar surrort (§ [—2)—EXCAVATION—SALE—SUBSIDENCE OF ADJOINING
idence LAND—LIABILITY OF OWNER AT TIME OF SUBSIDENCE

\ subsequent owner of land is answerable for the consequences of an
2, and excavation made in it by a former owner, which has t e effect of with-
drawing from his neighbour's land the lateral support to which it is
entitled with the result that the land subsides and the soil falls away
into the excavation
[Mitchell v. Darley Main Colliery Co. (1884), 14 Q.B.D. 1886
11 App. Cas. 127; Attorney-General v. Roe [1915] 1 Ch.235, followed
Greenwell v, Low Beechburn Coal Co., [1897] 2 Q.B. 165, not followed. ]
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Aveean by the plaintiff from the judgment of Widdifield,
Co. Ct. J., dismissing the action as against the defendant Albert
E. Brown. Reversed.

The action was brought in the County Court against Walter
J. Brown and Albert E. Brown for lamages for injuries to the
plaintiff’s land by excavating done by the defendants, or one of
them, on land adjoining the plaintifi’'s, whereby the plaintifi's
soil was deprived of lateral support and fell into the excavation,

The excavation was made by the defendant Walter J. Brown,
when owner of the land. The subsidence of the plaintiff’s land
oceurred after Walter J. Brown had conveyed his land to the
defendant Albert E. Brown.

The learned Junior Judge gave judgment for the plaintiff
against the defendant Walter J. Brown for $200 and costs, and
dismissed the action as against the defendant Albert 1. Brown.

W. A. McMaster, for appellant,

J. M. Ferguson, for respondent, Albert E. Brown.

Girayson Smith, for respondent, Walter J. Brown.

The judgment of the Court was delivered by

Mereprrh, C.J.0.:—This is an appeal by the plaintiff from
the judgment of the County Court of the County of York, dated the
Oth February, 1920, which was directed to be entered by a Junior
Judge of that Court (Widdifield), after the trial before him with-
out a jury on that day.

The respondent Albert E. Brown and the appellant are the
owners of adjoining lots, and the action is brought to recover
damages caused by the appellant’s land having subsided and
fallen into an excavation dug by the defendant Walter J. Brown,
the predecessor in title of the respondent Albert E. Brown, in
his land, and extending to the boundary-line between his land
and the land of the appellant.

It was established by the evidence that, after the making
of the excavation, a kind of retaining wall was built by the defend-
ant Walter J. Brown for the purpose of providing support to
the land of the appellant: it consisted of one inch planks supported
by struts or braces. This retaining wall eot out of repair and
failed to answer the purpose for which it was built, and [rom
time to time, as a result of this, a subsidence of the appellants
land oceurred and the soil fell into the excavation. Owing to
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the condition of the wall, this occurred after the respondent ONT.

became the owner of the land of Walter J. Brown. 8.C

On this state of facts, it is clear that some one is liable to
the appellant for the damages he has sustained, and the question
for decision is whether or not the respondent is liable.

The contention of the respondent, which was given effect
to in the Court below, is that a subsequent owner of land is not
answerable for the consequences of an excavation, made in it
by a previous owner, which has the effect of withdrawing from
his neighbour’s land the lateral support to which it is entitled,
with the result that his land subsides and the soil falls away
into the excavation.

In support of this contention two English cases were cited,
Greenwell v. Low Beechburn Coal Co., [1897] 2 Q.B. 165, decided
ita, and by Mr. Justice Bruce, and Hall v. Duke of Norfolk, [1900] 2 Ch.
Brown 493, decided by Mr. Justice Kekewich. These were cases in
which the question arose between owners of the surface and
persons engaged in mining operations, the sucface and minecal
rights being separately owned. Subsidence had been occa-
sioned by the working of the minerals by the predecessor in title
of the defendants, but the injury for which damages were
claimed had occurred while the defendants were in posses-
sion of the mines, they being in both cases tenants of the owners.

In the first case it was held that “a lessee of underground
strata is not liable in damages to the owner of buildings on the
surface, who has acquired a right to have the buildings' unin-
jured by underground workings, for injury occasioned to the
buildings by reason of subsidence happening during the currency
of the lease, caused, not by any act of commission on the part
of the lessee, but resulting from an excavation made in the under-
ground strata by the lessee’'s predecessor in title prior to the
date of the lease.” The view of Bruce, J., was that no duty
rested on the defendant to prevent the subsidence, and that
the maxim sic utere did not apply, because the defendants had
done nothing to cause injury to their neighbours.

Kekewich, J., in the othee case, followed this decision, and
upon an independent consideration of the question cane to
the same conclusion as that reached by Bruce, J.

1055 p.L.R.
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The only subsequent case in which either of these cases lias
been considered, that 1 have been able to find, is Attorney-(;i,-
eral v. Roe, [1915] 1 Ch. 235—a decision of Mr. Justice Su-
gant. He was there dealing with the case of an excavation
immediately adjoining a highway, which was a source of danger
and obstruction to persons using the road, and at p. 240 he distin-
guished between such cases as that and cases such as the Groon-
well case, saying:—

“Cases such as Greenwell v. Low Beechburn Coal Co., which
deal with the obligations between private owners when support
has been removed by a predecessor in title, appear to stand
on a somewhat different footing, and even there the question
of liability was left open in cases where there might be a stoucture
to be maintained.”

I understand that what is referred to is the passage in the
judgment of Bruce, J., at p. 179, where, referring to the duty
which it was argued rested on the defendants, he said:—

“But I may observe that if in any case any such obligation
were imposed upon them, such obligation could only arise in
cases where it is proved to be practicable for the defendants
by artificial support to have prevented the subsidence. In
the present case there is nothing to shew that that would have
been possible.”

Dealing with the same question, in Gale on Easements, Oth
ed., p. 382, it is said:—

“On the other hand, questions of great difficulty will arise
in the present state of the law in actions for subsidence caused
by the acts of persons who have long ceased to be connected
with the land.”

In Halsbury’s Laws of England, vol. 11, para. 635, p. 325,
it is said:—

“A lessee, and probably an owner in fee, of minerals or under-
ground strata is not liable to the owner of the surface who enjoys
an easement of support in respect of his building for damage
caused to such building during his possession, where such damage
is the result of the removal of support by his predecessor.”

It will be observed that this passage refers to an easement
of support, and not to the right of support which is in question
here, which is not an easement but a right incident to ownership,
ex jure nature.
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ases has In & work on the law of support (Banks), which Mr. Justice

vey-Gien- Bruce speaks of as a valuable text-book on that law by a learned

ice Sar- writer, the view is expressed that the person who is liable for  pocren
avation the damages caused by subsidence is not the person “who Bm'-"w\‘

" danger originally ereated the state of things which caused the subsidence,” resisiog

e distin- but “who was in possession of the property in which that state e

e Green- of things existed at the time when the subsidence took place”
(p. 5); and, contrary to the views of Bruce, J., he treats Darley
., which Main Colliery Co. v. Milchell (1886), 11 App. Cas. 127, as a case

support in which that was decided to be the law.

o stand If the rule laid down in the two cases to which I have referred

fquestion is one of general application, and not subject to the qualification

toucture suggested by Mr. Justice Sargant, and they were well decided,
the appeal must fail,

y in the I shrink from holding that the law is as laid down in the

he duty two cases to which I have referred, and 1 see no reason why,
if a person who is in possession of land in which there is an exca-
ligation vation which is a source of danger to the publie, although the

arise in excavation was not made by him but by a predecessor in title,
‘endants is liable for the consequences of his permitting the dangerous
we. In condition to continue, the same rule should not be applied
Id have where a lateral support has been withdrawn by a predecessor

in title, and the condition so caused has been permitted to
ats, Oth remain and to cause injury to his neighbour, the owner of the

land at the time the injury occurs should not be answerable
ill arise for it. The consequences of holding otherwise would be that
v eaused where a land-owner had made an excavation in his land, and
mnected thereby removed the lateral support to which his neighbour
is entitled, but had built a solid retaining wall to prevent sub-
sidence, which, during his ownership, prevented it, and had
then sold his land to another and that other to others, and, owing
¢ under- to a subsequent owner—it might well be fifty years after—

0 enjoys permitting the retaining wall to decay and no longer to answer
damage the purpose for which it was constructed, with the result that
damage his neighbour’s land has subsided, he would be liable to answer
- in damages for the injury, and the man whose failure to keep
asement up the retaining wall was the effective cause of the injury
question would go scot free, and that too where the subsidence would

nership, not have occurred if the retaining wall had been kept in repair.
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Such a result may well lead one to doubt the correctness of
the decisions in the two cases to which I have referred.

In Mitchell v. Darley Main Colliery Co. (1884), 14 Q.B.D
125, the language of all the Judges and their reasoning are, iy
my opinion, opposed to the view taken by Bruce, J., and Keke-
wich, J. 1 refer particularly to the following passage from th
opinion of Bowen, L.J., at p. 138:—

“It seems to me that there has really been, not merely an
original excavation or act done, but a continual withdrawal
of support: that is to say, not merely an original act the results
of which remain, but a state of things continued, and a state
of things continued which has led to and caused the subsequent
dl.mage."

And in that view Fry, L.J., expressed his concurrence.

It is true that in the case under consideration no question
arose as to the liability of a subsequent owner; but, if the failure
of the person who made the excavation to provide support in
substitution for the coal which he had taken away was a con-
tinual withdrawal of support while that state of things existed
I am unable to understand why the failure of a subsequent owner
to provide the necessary support, and @ fortiori where he suffers o
retaining wall to decay, is not equally a continual or continued
withdrawal of support within the meaning of the expressions
used by Lord Justice Bowen.

I am not impressed with the views expressed by Bruce, J,
and Kekewich, J., as to Darley Main Colliery Co. v. Mitchell
which are directed mainly to shew that Lord Blackburn in the
Lords did not agree with the views expressed by Lord Justice
Bowen, and not to a criticism of those views.

Upon the whole, 1 have come to the conclusion that, in the
circumstances of the case at bar, the respondent Albert E. Brown
is liable for the damages which the appellant has sustained; and, if
that conclusion is inconsistent with the decisions of Bruce, J., and
Kekewich, J., I decline to follow them. In doing this I am fortified
by the opinion of the Judges of the Court of Appeal in Milchell
v. Darley Main Colliery Co., to some extent at least by the opinion
of Sargant, J., to which I have referred, and by the opinion of
the text-writer whom I have quoted.

In addition to this, I find some support in what is said in
Gale on Easements, to which reference has also been made.

55 D.LR.

55 D.I

It |
it has |
Court,

I w
judgm
the res

Sin
called 1
p. 1221

u;’\
to adjc
his ow
and wh
caused
he beca

The
ton, 11

[The ¢
plaintiff .

Alberta S

Guarpia

anin
ment
to do
out o
subje
Vision

Arpi
order of
of the es
compens

®q

for respo




D.LR. 55 D.LR. Dominion Law Rerorts,

tness of It is to be regretted that the very important question which CAN.
it has fallen to us to decide has arisen in an appeal from a County 8.C
QB.D Court, our decision of which is final. T ——
are, m I would allow the appeal with costs and substitute for the -
1 Keke- judgment of the Court below judgment for the appellant against
rom the the respondent for the damages assessed with costs. RO
Since the foregoing was written, my brother Ferguson has
wely an called my attention to the statement of the case in 1 Corp. Jur.

hdrawal p. 1221, which accords with my view and is as follows:—

v results “A subsequent purchaser of land is not liable for an injury
a stat to adjoining land resulting from the removal of the soil from
sequent his own land prior to the time at which he became the owner,

and which he did not auticipate, except to the extent of the damages
caused by his failure to take steps to prevent further injury after
Juestion he became the owner."”
» failure The authority cited for this proposition is Cavanaugh v. Thorn-
port in ton, 11 Kentucky Law Reporter 858.

a con- Appeal allowed.
existed
4 owner [The effeet of the decision of the Court is to set aside the judgment for the

plaintiff against the defendant Walter J. Brown.)
mffers a
mtinued
ressIons
Re EAMER.

uce, J., Aberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck, and
Vitchell Tves, .;J. November 1, 1920.

1 in the Grannian axp warp (§ 11—14)—~TRUST COMPANY—APPOINTED GUARDIAN
By Court—No SPECIAL DIRECTIONS—LIABILITY FOR NON-INVEST-
Justice MENT OF FUNDS—COMPENSATION,
A Trust company which has been appointed guardian of the estate of
wn infant by an order of the Court, without special directions as to invest-
, in the ment, is bound to keep the ward’s funds invested, aud in ease of failure
to do so is liable for interest thereon, and is not allowed to make a profit
, Brown out of the office but is bound to aect in all things for the infant's benefit,
; and, if subject to its right to a reasonable remuneration for its care and super-
4 ] d vision of the estate.
. J., an

fortified Arrear by the administrator of an infant’s estate from an Statement.
Milchell order of Simmons, J., on a petition by a trust company as guardian
opinion of the estate for the passing of accounts and allowance and fixing
inion of compensation. Varied.
F. €. Jamieson, K.C., for appellant; G. B. 0'Connor, K.C.,
said in for respondent.

le.
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Hawvey, C.J., concurs with Beck, J.

STuART, J.:-—In 21 Cye., p. 87, it is said:—*“It is the duty of
a guardian to keep the ward’s funds invested and in the case of
failure to do so he may become liable for interest thereon.” And
in Simpson’s Law of Infants, p- 289, it is said, “ From the doctrine
that a guardian is a trustee it follows at once that he ean make no
profit out of the office but is bound to act in all things for th
infant’s benefit.”

In this case the guardian received the estate of the infant int,
its hands under an order of the Court which gave no special or
any direction as to investment. In those circumstances the
guardian became subject to the general duties of a guardian of an
infant’s estate. A consequence of the principle enunciated in the
passages above quoted seems clearly to be that the guardian has
noright to act in the double capacity of guardian and as a person with
whom the money isinvested. Inotherwords without special author-
ity from the Court the guardian has no right to invest the infant's
money with itself (being a company) and by the use of the money
so invested with itself to make a profit thereon. The very fact
that the company is known as a company whose business it is to
receive money for investment seems to emphasise this view.

Whatever the situation may have been, therefore, if the
guardian made no investment at all but simply kept the money in
its own hands, when it appears that it did invest the mone
it seems to be absolutely clear that it must account for the interest
actually received subject to its right to a reasonable remuneration
for its care and supervision of the estate.

The moneys of the infant were apparently mingled with
other trust funds and these were invested by the company in its
own name. It should obviously be chargeable with the interest
which it in fact received on the mingled funds so invested. Of
course a small proportion of this general fund seems to have
been retained and it was no doubt legitimate in the circumstances
to retain uninvested a small proportion of this infant’s estate
What was the proportion actually retained is of course difficult
to determine upon the evidence but the best the Court can do is
to make such allowance for this as would seem to be fair to the
company.
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I concur in the view of Beck, J., as expressed in his judgment
duty of and agree that there should be a surcharge against the company
case of of $1,000, as being upon the whole facts a fair and just charge to
" And make against it. 1 agree also with Beck, J.'s disposition of the
{octrine other matters involved.

nake no Brck, J.—This was a petition by the National Trust Co. as

for the guardian of a portion of the estate of the infant who had died
some time before, for the passing of accounts, and the allowance
ant into and fixing of compensation.

ecial or Accompanying the petition were the accounts of the company
ces the as guardian.

m of an Upon receiving the petition and accounts the solicitors for the
4 in the Imperial Canadian Trust Co. as administrators of the estate of the
lian has deceased infant, gave notice to the petitioning company that it
on with would be urged in effeet (1) that a sum of £107.79 credited as

author “interest on uninvested balances’ ought to be $160.37; (2) that
infant’s the remuneration to be allowed ought to be reduced by reason of
) money negleet to invest during the following periods by the amounts
ory fact stated below:

it is to (a) June 14, 1911, to June 16, 1914, $1 440.87.
| (h) June 17, 1914, to April 6, 1915, $67.02.
if the (¢) April 1, 1918, to August 6, 1919, $223.19.
joney in The portion of the estate of the infant in question came into

money the hands of the petitioning company as guardian on June 14,
interest 1911, The estate consisted of a two-thirds undivided interest

\eration in the purchase price of certain farm land, the remaining one-
third being the property of the infant’s father. The land soon
W with after the date of the petitioning company's appointment was

y in its subdivided and mortgages taken from the purchaser for the
interest balance of the purchase price securing one-third to the infant’s
ed. Of father and two-thirds to the petitioning company for the infant
1o have and the company received two-thirds of the down payment.
)stanees There was a provision for p:irtiul discharges of lots which were to
estate be sold by the father and upon receipt of the proper proportion of
difficult the purchase money.
m do is The petitioning company claimed as compensation $4,000, that
* to the 8 for the period from June 14, 1911, to April 1920.
Simmons, J., before whom the petition came reduced this
claim to $2,500. He disallowed the claims of the administrator
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for the surcharging of the petitioning company with items ropre

senting loss for failure to invest. He found that the total amoun
of the estate which had come to the company’s hands as guardiay
including interest on investments and interest allowed on crodi.
balances uninvested from time to time, amounted to $25,002 15
that the company had properly disbursed $7.502.26 leaving o
balance of $17,499.17 and that there remained consequently i
the company’s hands,
Cash. $ 263417
Investments of the capital value of 14,865.00
$17,490.17

The company was to account for the above sum less the 2 500
allowed for compensation and the costs of the taking and pussing
of the accounts and fixing the compensation to be taxed.

The administrator of the infant’s estate appealed from the
order of Simmons, J., on the grounds that (1) the $2500 wys
excessive as remuneration, and (2) that the company should by
charged with additional interest for non-investment between
June, 1911, and June, 1914, because of failure to invest and becaus
the company had used the monies for its own purposes.

The original principal amount received by the compan
not all in one sum—appears to have been about $18,000.

The company charged as paid a commission of 177 on nvest-
ments of $14,500 but as far as 1 can find there is no further sun
charged either as a fee or disbursement for obtaining an investient
The greater part of the additional money imvested seems to have
come from accumulations of interest.

The comphny also charged some small items for eommission o
investment or on interest collected.

There was nothing to be done by the company, as is common!
the case, in the way of converting the estate into money. It had
however to render some considerable service in relation to th
subdivisgion of the land; to check up the transactions of the <l
of lots; see that they were satisfactory and that the conpany
got its proper proportion of the purchase price and ultimateh
execute partinl discharges of mortgage. There were u o
siderable number of such transactions.  There were two instunes
in which the company paid the infant’s share of taxes on lund

[5S D.Lk.
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amount leing administered by the administrator of the infant's mother's

ardian estate—one on December 5, 1014,
credit- 17, 1017, $136.67.
00213 There was put in a copy of a diary of the actual work done

068.54 and one on January

wing by the company in connection with the estate. There are some

ntly in 150 odd items extending over about 815 vears. It enables one
to check to some extent other ealeulations of the proper amount of

17 compensation.

N It seems to me that having regard to the amount of the estate

and the other circumstances to which 1 have pointed, $2,000 is

ample compensation for the responsibility assumed and the

‘

£2 500 services rendered by the company; but the difference between

Piassing that and the amount allowed by Simmons, J., being not great
perhaps his allowance of $2,500 should stand.

ym the The question of non-investment during the period from June,

0 was 1911, to April, 1914, remains.

wild by The company had 4 methods open for placing the funds of
etween the estate at interest: (1) Paying its client 47, interest com-
MCCHUS pounded quarterly according to its custom with regard to all

minvested funds of its elients; (2) investment on first mortgages

DAY it 87, per annum alloeated specifieally to the client, the client

taking the risk of possible depreciation of the security arising
invest- vithout default on the company’s part; (3) investment on
Pr sun mortgage or otherwise, the company being liable to return only
tinent the principal with 5%, interest hall yearly; (4) investment in
o have Government or municipal bonds or debentures at current rates
The order appointing the company guardian did not contain
sion o my directions as to the mode of investment and no directions
were subsequently applied for
mon It is contended that had the company invested in bonds or
debentures the return in fact as experience shewed would not
have been more than or even as great as 49, compounded quarterly,
Had a private individual sent the company moneys for investment
mpany without any specific instructions I think it would he assumed
that the client intended the investment to be made by the method
which would produce the largest return, namely, first mortgages

bearing 87 interest, the client taking the possible risk of loss

wising without fault on the company’s part. | think that was

133 nm
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primd facie the duty of the company as guardian in this cas
The company might have applied for specific directions. In all
probability a direction for investment by that method would
have been made. Had it been made the company of cours
would have been entitled to certain allowances, charges or dis
bursements in relation to the investment—a reasonable ting
within which to obtain investments (during which interval tly
moneys would be at 497) a charge or disbursement for obtaining
the investment, a commission on the collection of the interest
and possibly some other items,

The administrator company has made up a statement Iy
which they claim to shew that the guardian company has caused
a loss to the company by reason of non-investment for the period
of 3 years—June, 1911, to June, 1914—of $1,400 odd ; this calcula-
tion giving credit for the amounts allowed on the basis of 17,
compounded quarterly. In this calculation the items which
the company might properly make by way of allowances, charges
or disbursements as above suggested are not taken into the
account. The $1,400 is therefore excessive,

It is impossible to make an exact caleulation. Taking it w
several ways and checking one with another I think the compuany
is not chargeable with more than perhaps $1,000 and I would
allow that amount as revenue which the company ought to have
earned, and in all probability in fact did eamn.

I have considered all the grounds urged as reasons for not
investing.

In the result then 1 would amend the order of Simmous, J.,
only by allowing the administrating company’s surcharge to th
extent of $1,000.

I would give the costs of the appeal to the appellant.

I have read the supplementary observations of my brothes
Stuart and concur with the opinion he has expressed.

Ives, J., concurs with STuart, J.

Judgment accordingly.

55D.L
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KOKATT v. MELIDONIS,

8 cas Sashatchewan Cowrt of Appeal, Haultain, C.J.S., Newlands, Lamont
In all Elwood, JJ.A.  November 1, 1920

Lasprorp AND TEXANT (§ 11 D—30)—TeENANT DOING FORMIDDEN ACT

would DamacEs —GROSS NEGLIGENCE—VOLUNTARY wasTe TERMINATION
COUTrse OF TEXANCY AT WILL—TrESPASS ~Damaces

o do a forbidden set which actually eauses the dwnage which the
o dis- prohibition was intended to prevent is gross negligenee which amounts

o voluntary waste and terminates a tenaney st will and makes the

tenant liable in trespass for damages

al the |The Countess of Shrewshury's ease, (1590) 5 Co, Rep. 13 b, 77 E.R, 68
. Panton v. Isham (1694), 3 Lev, 359, 83 E.R. 729: Gaston v. Wald (1860), 19

aming 11 .C.Q.B. 586, distinguished, See annotation: Landlord and Tenant, 52

werest DLR. 1]

i

Arpear by plaintiff in an action against a tenant for negligently  Statement.

nt by buming down the demised premises. Reversed.

mused C. E. Gregory, K.C., for appellant; D. Buckles, for respondent.

period The judgment of the Court was delivered by:

deula- Newranps, J.A. —The trial Judge found that the defendants Newlands, 1A,

o 4% were tenants at will of the plaintiff of the destroyed premises
which and that the fire was eaused by their neg' zence. He s
anrges The proximate eause of the accident was the manner in which the stove
o the was being filled, the manner in which the tank was being filled with gasoline

It was not being filled in the manner in which instruetions had been given that

it should be filled and it was being filled in such & manner that when it was

being put into the outside tank the gasoline spilled out over the stove. 1
Apany consider this is a negligent manner of filling this tank and that this is the eause
of the accident.

’“:::.‘I\h" The gasoline which spilled over caught fire, and bumed down
the building.

The Judge further held that he was bound by the decision of
Taylor, 1., in Paul v. Currah and Phillip (1919), 12 SL.R. &

where he held that a tenant at will was not liable for dams

wonot

gos
arising from negligence. Taylor, J., came to this conclusion
because an action on the case in the nature of waste would not
lie against & tenant at will for permissive waste.  Admitting this
principle to be true, it does not, in my opinion, have any bearing

sother
upon this ease.  All of the old cases upon which t}

ltIl\"[il'lh‘i]lIi
was based were decided upon the form of action, and it has been
expressly decided in The Countess of Shrewsbury's case (1500),
5 Co. Rep. 13 b, 77 E.R. 68, that an action on the case for
permissive waste would not lie against a tenant at will,

aod the reason of the judgment was, beeause at the common law no

remedy lay for waste, either voluntary or permissive agunst lessee for life or
years, because the lessee had interest in the land by the act of the lessor, and

oly.

1255 b, LR,
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it was his folly to make such lease and not restrain him by covenant, condition
or otherwise that he should not do waste. So and for the same reason, 5
tenant at will shall not be punished for permissive waste.  But the opinion of
Littleton is good law, fol. (15) 152. If lessce at will commits voluntary waste
soil in abatement of the houses, or in eutting of the woods, there a genery
action of trespass lies against him. For as it is said in 2 and 3 Phil. & Mur
Dyer 122 b., when tenant at will takes upon him to do such things, vhich
none ean do but the owner of the land, these amount to the determination of the
will, and of his possession, and the lessor shall have a general action of trespas
without any entry.

Taylor, J., also relies upon Panton v. Isham (1694), 3 Lev
359, 83 E.R. 729, and Gaston v. Wald (1860), 19 U.C. Q.B. 5%
In both these cases it was decided that defendant, a tenant at
will, was not liable for negligent waste, As Panton v. Ishom
was decided upon the authority of the Countess of Shrewsbury'
case, which was a case of permissive waste, it only is an authoriy
that the tenant at will is not liable for permissive waste. Iy
Gaston v. Wald, supra, Robinson, C.J., held that the fire wa
accidental. That Judge points out the distinetion between that
case and cases like the present. At p. 500 he says:

Was the fire in the defendant’s ehamber or booth an accidental fire within
the meaning of the statute, or was it shewn to be a fire oceasioned by such
negligence of the defendant or his servants that it would Liring upon him s
ecivil lisbility to the plaintiff, although it was in this sense aceidental, that i
was not wilful?

In Gibson v. Wells (1805), 1 Bos. & Pul. (N.R.) 290, 127 LI
473, Sir James Mansfield, C.J., held that an action would not lie
against a tenant at will for permissive waste, but he said, *“Ther
is no doubt but an action on the case may be maintained for
wilful waste (i.e., voluntary waste).”

In this case the trial Judge held that the negligent act which
caused the fire was, in the stove not being filled with gasoline
“in the manner in which instructions had been given that it should
be filled,” which would, in my opinion, be such gross negligence s
would make defendant liable for the consequences. [Uplon v
Pingree (1851), 7 N.B.R. 186, which Taylor, J., also cites, i
an authority in point. There the trial Judge directed the jury
that, to entitle the plaintifi to recover, he was bound to prove
what the law termed wilful or voluntary negligence in the defend-
ants, which would amount to gross negligence, and if they wer
satisfied there was such gross negligence, the plaintiff was e
titled to recover. Om appeal it was held that the jury had bee

55 D.L
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, condition properly directed. See also Murphy v. Labbé (1896), 27 Can.
opision o SR, 126, and Klock v. Lindsay (1808), 28 Can. 8.C.R. 453

Ary waste To do a forbidden act which actually ecauses the damage

reasor

Kokarr
A genery which the prohibition was intended to prevent, is, in my opinion,
il. & Mar
wes, whiel
tion of the the defendants liable for the consequences.  This would amount

v
. " s MeLmoNTs.,
a wilful act amounting to gross negligence which would render S
Newlands, J.A.
of trespa to voluntary waste, which would terminate the tenaney and make

I defendants liable in trespass for damages.
. 3 Ly

).B. 58
enant at

1sham
nesbury

The appeal should, therefore, be allowed and judgment entered
for plaintiff with costs. As there is no finding as to the amount
of damages suffered by plaintiff, I would refer the matter to the
local registrar to aseertain the same.

Appeal allowed.
mthorit

ADAMSON v. BELL TELEPHONE Co. OF CANADA.
BELL TELEPHONE Co. OF CANADA v. ADAMSON.

wie. D
fire was
een that
o Supreme Courl, Appellate Division, Meredith, C.J.0., Maclaren,
Magee, and Hodgins, JJ.A.  June 25, 1920
fire within
d by such EMENT (§ 1T A=5) —SUBDIVISION OF LAND—LANE SET APART BY GRANTOR
FOR USE OF OWNERS OF LOTS— EVIDENCE ~CONVEYANCE RESERVING
RIGHT OF WAY OVER PART OF LANE—JASEMENT APPURTENANT 10
al LAND OWNED BY GRANTOR—FASEMENT 1IN GRross—EQuUiTanLy
RIGHTS

’ : A lane having been set apart by the original owner as « right of way
27T ER for all owners of lands appurtenant thereto, the owner of ooe lot to whom
d not li portion of such lane has bheen conveyed by mistake may, by reserving
« right over the same ang by a proper grant acquire, as appurtenant to

“There the property owned by such owner, a right of way over such portion,
The easement 5o ereated is not an easement in gross; and although the
grantee did not execute the conveyvance in equity he cannot prevent the

easerent from being enjoyed by the grantor or elaimants under him
‘ [Miller v. Tipling (1918), 43 D.L.R. 469, 43 O.L.R. 88, applied; May
t whicl v. Belleville, [1905] 2 Ch. 605; Canada Cement v. Fitzgercld (1916), 20

D.LR 70,1, 53 Can. SC.R '_'ﬂ:c, followed .|

won hin

sined for

soline
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it should ArreaLs by the plaintiff in the first action and the defendant Statement
ZONee 8 in the second from the judgment of the County Court of the
plon ¥ County of Simcoe, after the trial without a jury. The question for
cites, i decision is as to the right of way of the respondent over a strip
the jury of land 10 feet wide and 37 feet in length, being the southerly

lo prov 10 feet of the westerly 37 feet of the north half of lot No. 16
defend- on the east side of John street—now Maple avenue—in the town
ey wert of Barrie, according to registered plan No. 115. The judgment
was e of the County Court declared that the respondent wae entitled
yad been to the right of way which it claimed.
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Elizabeth Ross (the mother of the appellant in the first action
was the owner of a block of land bounded on the west by Joly
street, on the north by Elizabeth street, on the east by Bayfield
street, and on the south by the lands of G. Lount, Esq. Thi
block consisted of lots Nos. 16 and 17 on the east side of Johy
street and lots Nos. 10 and 11 on the west side of Bayfield street.

On the 9th December, 1903, Elizabeth Ross conveyed to \Mar
Elizabeth Perkins the westerly 37 feet of the north half of lo
No. 16 and the westerly 37 feet of lot No. 17, and the appellan
in the second action derived his title by various mesne conveyanees
from the grantee in this conveyance (registry No. 7908).

The right of way which the respondent claims as appurtenant
to the land owned by it, which consists of a part of the block
owned by Elizabeth Ross lying to the east of and separated Iy
lots owned by other persons from the 37 feet conveyed to Man
Elizabeth Perkins, is a right of way over a strip of land 10 feet iy
width extending from John street to Bayfield street and forming
the southerly 10 feet of the north halves of lots Nos, 16 and 11.

The respondent’s right to the way over the 10-foot strip fron
Bayfield street to the 37 feet is not disputed, but the contention
of the appellants is that it ends there, and that the southerly 10
feet of the 37 feet are not burdened with any right of way over
them.

E. D. Armour, K.C'.,, for appellants.

AW, Anglin, K.C., and W. A, Boys, K.C., for respondent,

Mereprry, C.J.O-It is clear, I think, that the intention of
Elizabeth Ross was to subdivide her block of land into lots, anl
that there should be a lane 10 feet wide extending from John street
to Bayfield street for the use of the lots which she intended should
abut upon it.

The first two conveyances made by her (registry Nos. 3325 and
3326) were made on the 20th October, 1887 —one of them to her
daughter, Martha Elizabeth Ross, and the other to Robert A
Ross. The parcel conveyed to the daughter consisted of part of
lots Nos. 10 and 11, having a frontage of 18 feet 7 inches o
Elizabeth street and a depth of 89 feet more or less, extending, asth
conveyance states, “to the north side of a right of way runnin
across said lot 11, with a right of way over what is described »
“a certain right of way 10 feet wide also with free ingress

55D.L.
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st action into along and upon and out of a certain right of way ever and ONT.
b by John upon the southerly 10 feet of the north half of lot 11 on the west W T

¢ Bayfield side of Bayfield street and the southerly 10 feet of the north half 5 o=

8q.  This of lot 16 on the east side of John street, Edgar's plan;” and the “"

» ELL
e of Johs parcel conveyed to Robert A. Ross consisted of part of lots Nos, T””l"l““
pld street 10 and 11, having a frontage of 34 feet on Llizabeth street and a  ©0- oF

. CaNapa,
1 to Man depth of 89 feet more or less, extending, as the conveyvance states.
1 ) )

alf of lot “to the north side of a right of way running across said lot 11,”
appellant with a right of way described in the same words as the right of way
AVEeNAlers granted to the daughter is deseribed.  Both of these conveyances n

18). were registered on the 15th December, 1887. ADAMmOR,

purtenant Another conveyance was made by Elizabeth Ross on the MredithCJ10
the block 1th February, 1890. It was made to Mary Anne Ross, and

wated | conveyed part of No. 11, commencing at the south-east angle

to Man

of it, having a ‘rontage of 33 feet on Bayfield street and a depth
10 feet in of 72 feet. Thic parcel lies south of the 10-foot strip, and ite

1 forming northerly limit is (he southerly limit of the strip.
Wl 11

The next conveyance in the order of time is the conveyance to
trip fron

Mary Elizabeth Perkins to which reference has been made.
ontentior

" . The proper conclusion is, in my opinion, that Elizabeth Ross
wnr "

= definitely set apart as a right of way for the use of all the lots
b into which she should subdivide her block, and which should abut
upon it, the strip of land 10 feet wide extending from John street
to Llizabeth street, which formed the southerly 10 feet of the

ont north halves of lots Nog, 11 and 16.

lention o
It is clear that she so treated it in the conveyances of the

20th October, 1887, and granted to the grantees in them rights
of way over the strip. After doing this, it was not competent
for her to derogate from the grant she had made; and, the con-
veyances being registered, her grantee, Mary Elizabeth Perkins,
ym to her anl those deriving title under her can stand in no better position
Lobert A that that occupied by Elizabeth Ross. Elizabeth Ross also
granted rights of way in similar terms in her conveyances of all
the other lots in the block.

lots, m
phn street

ed shou

3320 an

i part of

nehes ot

ing, asthe It was, doubtless, owing to a mistake or misapprehension on

+ yunning the part of the conveyancer who prepared the conveyance to Mary

wribed % Elizabeth Perkins that the 10-foot right of way was not made the
southerly boundary of the 37 feet conveyed to her.
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1t is evident that Elizabeth Ross was not aware of the mistak
that had been made, because, on the 18th March, 1905, sy
conveyed (registry No. 8402) to Marion Eleanor Perkins another
part of the block, having a frontage of 15 feet 4 inches on Elizalet!
street, and extending to the right of way, with a right of way over
the southerly 10 feet of lots Nos, 11 and 16, deseribed in the
same terms as the rights of way granted by the conveyanees of 1l
20th October, 1887, are described in them.

Again, on the 26th April, 1905, Elizabeth Ross conveyed
(registry No. 8507) to Martha Elizabeth Ross part of the block
having a frontage of 95 feet on Elizabeth street and deseribed g
extending southerly 89 feet more or less to the north side of a lane
or right of way running across said lots Nos. 11 on the west
side of Bayfield street and 16 on the east side of John street
aforesaid, and also all that part of lot No. 11 not theretofon
sold and conveyed by the grantor. This conveyance also contains
a grant of a right of way over the 10-foot strip, expressed in sub-
stantially the same terms as the grants made by the conveyances
of the 20th October, 1887.

Martha Elizabeth Ross, on the 4th October, 1906, by resistr
No. 9409, conveyed to Mary Elizabeth Perkins all that part o ot
No. 11 conveyed by Elizabeth Ross to the grantor by registry
No. 8507, and Mary Elizabeth Perkins (then Bridgeland), on
the 16th August, 1909, conveyed it by the same description, Iy
registry No. 1099, to Marion Eleanor Perkins.

By these deeds there was conveyed the parcel described in
registry No. 12692 and another parcel lying to the east of it and
abutting on the lane and the soil and frechold in that part of the
10-foot strip which formed part of lot No. 11, subject to the
rights over it which had been granted. There are two other
conveyances, both dated the 27th January, 1905, which appear
upon the abstract of title, both from Elizabeth Ross to Man
Anne Ross. These conveyances were not put in evidence; but
according to a solicitor’s abstract which I find among the papers
they were conveyances of parts of lots Nos. 10 and 11, and
contain grants of the use of “a certain lane or right of way over
and upon the southerly 10 feet of the north half of said lot No.
10, and the southerly 10 feet of the north half of lot No. 16,
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On the 11th March, 1908, Elizabeth Ross conveved to Mary,
Anne Ross the southerly 10 feet of the north halves of lots Nos.
11 and 16, “otherwise known as the lane, subject however to and
excepting all the rights and privileges heretofore granted by the
said party of the first part unto Martha k. Ross, Robert A. Ross,
Marion E. Perkins, and the said Martha . Ross, by instruments
26, 8402, and

registered in the registry office as Nos. 3325,
8507 of the said town of Barnie.”

The land owned by the respondent is part of the parcel con-
veyed by Elizabeth Ross to Martha Elizabeth Ross by the con-
vevance of the 26th April, 1905, registry No. 8507; the chain
of title being Martha Elizabeth Ross to Harry D. Jamieson,
2ith May, 1913, registry No. 12694, and Harry D. Jamieson to the
respondent, 28th May, 1913, registry No. 12695. The appellant

Mary A. Adamson herselfl conveyed to Marion Eleanor Perkins, by
registry No. 12692, a part of lot 11, 23 feet square, situate at the
north-west corner of the lot, and included in the conveyance a
grant of a right of way in the sane terms as were used to deseribe
it in the conveyances of the 20th October, 1887,

| turn now to the chain of title of the westerly 37 feet, On
the Ist January, 1908, Mary Elizabeth Perkins conveyed to
Alfred B. Wice, by registry No. 10197, the land deseribed in
registry No. 7908, “excepting and reserving unto the grantor her
heirs and assigns full right and liberty at all times hereafter in
common with all other persons who may hereafter have the like
right to use the lane 10 feet in width being the south 10 feet of the
north half of said lot 16 for all necessary purposes either with or
without cattle or other animale, carts, waggons, carriages, and
other vehicles.”

This was a clumsy effort to rectify the error that had been
made by including the part of the 37 feet occupied by the lane in
the conveyance of the 9th December, 1903, and to secure the right
of way to the grantor to the other parcel which she owned—
the parcels conveyed to her on the 4th October, 1906, by registry
No. 9409,

Wice, on the 15th July, 1914, conveyed to William C.
Thompson, by registry No. 13220, the 37 feet, “subject however
toall registered rights of way over the southerly 10 feet of said north
half of said lot No. 16 together with all rights of way (if any) to
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which the grantor is entitled over the lane extending easteriy 1o
Bayfield street from the said south 10 feet of the said lot No. 11.”

Thompson conveyed to the appellant Adamson (the plaintifi in
the first action), on the 23rd August, 1916, by registry No. 11265,
by the same description as that contained in registry No. 13220

Adamson subsequently conveyed to William John Lang, by
registry No. 14496, dated the 25th April. 1917, the southeily 10
feet of the 37 feet; and Lang, on the 14th August, 1917, conveyed
it to Joseph Levinsky, by registry No. 14709. The appellant
Mary A. Adamson had in the meantime executed a conveyance
to Lang by registry No. 14530, dated the 10th May, 1917, of the
parcel conveved to him by her husband, in which it is recited that
she is “the owner of certain portions of lot 16 hereinafter n en-
tioned and is entitled to a right of way over the lands and prenises
hereinafter particularly deseribed, and . . . the party of the
second part has recently purchased the lands and premises here-
inafter particularly deseribed together with other lands and has
requested the party of the first part to release to him the party of
the second part all the rights of way she the party of the fist
part may claim in respect to other lands and premises heveinalter
particularly deseribed.”

Levinsky on the 7th January, 1918, by registry No. 14961, in
consideration of one dollar, conveyed to the appellant William
Adamson the southerly 20 feet of the 37 feet, “with all the rights
granted to William John Lang according to registered instrun ent
No. 14530 by Mary A. Adamson being all the rights of way she
had or claimed to have in respect to” the southerly 10 feet of the
37 feet.

The reference to the right of way to other lands of M
Adamson is to the fact that she had acquired the parcel conveved
by Elizabeth Ross to Martha Elizabeth Ross by registry No.
3325, and in the conveyance it had been described as it was
described in the conveyance to Martha Elizabeth Ross, and as
I have stated in referring to that conveyance.

The conclusion to which I have come, on the facts as before
stated, is sufficient to support the judgment from which the
appeals are brought; but it may also, in my opinion, be supported
on the ground that the effect of the conveyance from Mary
Elizabeth Perkins to Alfred B. Wice (registry No. 10197) was to
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teriy to extend the easement to which she was undoubtedly entitled in ONT.
No. 11 respect of the other land then owned by her so as to include the 8. (
antiff i southerly 10 feet of the 37 feet which had been conveyed to her by

ADAMSON
. 14265 registry No. 7908. ¢

18220 There is no case which requires us to hold that Mary Elizabeth Tevernc
ang, by Perkins could not by a proper grant acquire, as appurtenant to (‘A:lNADA.
erly 10 the parcel owned by her described in registry No. 8507, a right of -
mveyed way over the southerly 10 feet of the 37 feet, and none of the Teigpnone
pellant cases cited by Mr. Armour go that far, Co. or

Canapa
veyance It is doubtless the law that there is no such thing as an ease- “y
, of the nent in gross in the proper sense of the word, and that the grantee -\Mﬁfm.
ed that of an easenent must at the time of the creation of it have an MeredithCJ.0
T N en- estate in the tenement to which the easement is to be appurtenant

renises That requirerrent is satisfied in the case at bar, because, as I have

v of the said, Mary Elizabeth Perkins was the owner of the land to which

w here- the casen ent was to be appurtenant.

nd has I'he law is that, as my brother Riddell said in Miller v. T'ipling
arty 1918), 43 D.L.R. 469, 477, 478, 43 O.L.R. 88, 97, 98, “properly
he firs speaking, there can be no easement the subject-matter of an

vinafter exception;” but, as he points out, “where the instrument
purports to reserve an easement . in favour of the owner
064, in of the dominant tenement, the true effect is to create an easen ent
Nillian in favour of the latter by a new grant of the right to the granto
» rights of the servient tenement by the grantee.”
rumment It was contended by Mr. Armour that this law does not apply,
av she because the conveyance to Wice was not executed by him, and
of the therefore there could be no new grant of the easement. That
would no doubt be so at law; but it is clear that in equity it would
not, and that in equity the grantee wonld not be permitted to
nveved prevent the easement from being enjoyed by his grantor or those
w No claiming under him: see May v. Belleville, [1905) 2 Ch. 605, and
it wes Canada Cement Co. v. Fitggerald (1916), 53 Can. 8.C.R. 263, 29
D.L.R. 703.
It was further contended by Mr. Armour that, inasmuch as the
before parcel in respect of which the way was reserved was not con-

and as

ch the tiguous to the land conveyed to Wice, the easement must be
yported treated as an easement in gross, and for that proposition he cited
Mary \ekroyd v. Smith (1850), 10 C.B. 164, 138 E.R. 68.

was
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That case has, in my opinion, no application. It was pointed
out in Thorpe v. Brumfitt, (1873), 8 Ch. App. 650, 657, that the
case had been misapprehended, and that the opinion expressed that
the right of way in question there was in gross was not necessary
to the decision, and that the purposes for which the right of way
was granted “were to a great extent unconnected with the use of
the close to which that right was claimed as appurtenant.”

In the case at bar, as I have said, Wice’s grantor had, as
appurtenant to her other parcel owned by her, if not a right of
way over the lane from John street to Bayfield street, a right of
way over the whole of it except the westerly 37 feet, and the law
is not so absurd as to make it necessary to hold that she could not
acquire a right of way appurtenant to that other parcel over the
37 feet.

In any case, the conveyance to Wice is cogent evidence of the
existence of a lane extending from Bayfield street to John street,
and I am inclined to think that Wice and those deriving title under
him are estopped, as between them and subsequent purchasers
of lots in the block, from denying the fact of the existence of the
lane and their right to use it.

Exhibit No. 1 is a plan which shews the subdivisions of the
block, and reference to it will enable what I have said to be better
understood.

(The plan is reproduced on the following page.)
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I would, for these reasons, affirm the judgment and dismiss
both appeals with costs.
Macraren and Hobacins, JJ.A., agreed with Merkpig,
C.J.0.
Macee, J.A., agreed in the result.
Appeals dismissed.

DALRYMPLE v. CANADIAN PACIFIC R. Co.

Saskatchewan Court n{‘ Appeal, Haultain, C.J.S., Newlands, Lamont and
Elwood, JJ.A. November 1, 1920.

EsrorpeL (§ 11 C—36)—INJURIES RECEIVED DURING COURSE OF EMPLOYMENT
~—ACTION DISMISSED—IAMAGES ASSESSED UNDER WORKMEN'S Com-
PENSATION ACT—APPEAL FROM DISMISSAL OF ACTION,

Where an action brought by a workman for damages for injuries sus-
tained in the course of his employment is dismissed, and the workman
thereupon applies to the trial Judge to assess damages under the Work-
men’s Compensation Act, 1 Geo. V. 1910-11 (Sask.), ch. 9, which is done
and a formal judgment entered dismissing the action and assessing the
damages under the Act, such workman is estopped from prosecuting
an appeal from the dismissal of the action.

[Neale v. Electric and Ordnance Accessories (o, [1906] 2 K.B. 558,
followed. |

Mortion for an order setting aside a notice «f appeal and for
an order quashing the appeal. Motion granted.

W. F. A. Turgeon, K.C., for appellant.

L. J. Reycraft, K.C., for respondent.

The judgment of the Court was delivered by:

Evwoop, J.A.:—This is an action brought by the appellant
to recover from the respondent damages for injury sustained
by the appellant while in the employ of the respondent, which it
was alleged arose through the negligence of the respondent.

At the conclusion of the appellant’s case counsel for the

respondent asked the trial Judge to withdraw the case from the

jury, on the ground that there was no evidence of negligence
on the part of the respondent. The trial Judge acceded to this
request, and adjudged that the appellant’s action be dismissed
and that the respondent recover from the appellant its costs of
defence. Immediately thereafter counsel for the appellant
applied to the trial Judge to assess to the appellant damages
under the Workmen’s Compensation Act. The trial Judge
immediately assessed damages in favour of the appellant in the
sum of $2,000, and directed that the appellant should have the
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i dismiss costs of the action as on the District Court scale, and from these T
should be deducted the costs of the respondent on the King's C. A.

[EREDITH, Bench scale. The costs of the appellant on the District Court 1, ymer
scale were taxed, and a formal judgment roll was entered by the (.AN:-D ux
solicitors for the respondent adjudging the dismissal of the appel-  Paciric

nissed. lant’s claim for damages with costs, and adjudging that the appel- R, Co.
Jlant have judgment for the said amount assessed under the Fiwood JA.
Workmen'’s Compensation Act with costs, and further adjudging
that from this amount should be deducted the said costs adjudged

amont and to be paid by the appellant to the respondent. Thereafter the

solicitor for the appellant served notice of appeal against the

decision of the trial Judge in the original action, alleging that the

trial Judge erred in withdrawing the case from the jury, in not
allowing the jury to assess the damages, and in not allowing the

.‘i'é‘y?i:‘.ll:.rnk.: jury to adjudicate on the weight of evidence adduced in support

sessing the of the alleged negligence on the part of the respondent. Counsel

g for the respondent has now moved before this Court for an order

MPLOYMENT
tEN's Cou-

njuries sus-
e workman

K.B. 558, setting aside the notice of appeal above referred to, and for an
order quashing the appeal, on the ground that the appellant at
1 and for the close of the common law action applied for and obtained

judgment under the Workmen's Compensation Act; that such
judgment has been formally entered and stands as a judgment
against the respondent, and that the appellant is not entitled
to both a judgment under the Workmen's C'ompensation Act and
appellant at common law.
sustained The sections of the Workmen’s Compensation Act applicable

which it to this appeal are, 1 Geo. V. 1910-11 (Sask.) ch. 9, sec. 8, as amended

it. by sec. 28 of 6 Geo. V. 1915, ch. 43, and sec. 12 of the original
for the Act.

from the, Section 8, as amended, is as follows:

egligence 8. If within the time limited for bringing an action under this Act an

d to this action is brought to recover damages independently of this Act for injury

{ismissed caused by an accident and it is determined in such action that the injury is
aoats ol one for which the employer is not liable in such action but that he would have

| s

been liable to pay compensation under this Act the action shall be dismissed;
appellant but the Judge before whom such action is tried shall, if the plaintiff so chooses,
damages either immediately or in case of an unsuccessful appeal upon notice to the
@ Judge opposite party within 30 days after the disposition of such appeal, proceed to

) assess such compensation and to adjudge the same to the plaintiff, and he shall
at in the be at liberty to deduct from such compensation all or part of the costs which,
have the
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in his judgment, have been caused by the plaintiffl bringing bis action in-
dependently of this Act instead of proceeding under the same, and also, i
cases where there has been an appeal, the costs of the appeal.

And see. 12 is as follows, 1 Geo. V. 1910-11, ch. 9:

12. In the case of any injury for which compensation is paysble under this
Act the plaintiff may at his option proceed either under this Act against the
employer or independently of this Act against the said employer or any other
person from whom he may be entitled at law to recover damages; but the
plaintiff shall not be at liberty to proceed both under and independently of
this Aect.

No steps have been taken to reverse the judgment above
referred to under the Workmen’s Compensation Act, and that
judgment still stands as a judgment against the respondent.

The question involved in this motion seems to me to he
for all practical purposes—the same as that involved in Neal
v. Electric and Ordnance Accessories Co. Ltd., [1906] 2 K.1. at
358. The head note to that case is as follows:

Where, upon the dismissal of an action brought by a workman under age,
by his next friend, against his employers to n | in respect to

I 1 injuries joned to the plaintifT by an accident ::ining out of and
in the course of his employment, an application was made to the Judge who
tried the action to assess compensation to the plaintiff under the Workmen's
Compensation Act (60-67 Vict. (Imp.), ch. 37) 1897, sec. 1, sub-sec. 4, and the
Judge dingly led such compensation:—

Held, that the plaintiff was estopped by the election to take such compen-
sation and the award th pon made from p ding further with the action,
and therefore a subsequent application by him for judgment or a new triul in
the action could not be entertained.

The English Act of 1897 under discussion in the case of Neale
v. Electric, ele., supra, was, in its practical ¢Tect, similar to the
above sections of our own Act; except that under the English
Act there is no provision giving the plaintifi the option to wait
until after the determination of an unsuccessful appeal before
applying for the assessment of damages. In the English Act
the provision is that, when the Court assesses the compensation,
it shall give a certificate of the compensation it has awarded
and such certificate shall have the force and effect of an award.
Under our Act, it will be observed, the Judge shall proceed to
assess such compensation and to adjudge the same to the plaintiff

In the course of his judgment in the Neale case, Collins, M.R,,
discusses the case of Isaacson v. New Grand, [1903] 1 K.B. 539,
and distinguishes that case from the Neale case. In the Isaacson
case there was merely an application for an assessment, but no
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s action in- assessment actually took place, and it was there held that the SASK.
bod slso, in were application for the assessment did not amount to the exercise ~ C. A.
of an option so as to estop the plaintifi from appealing against . aymers
o under this the dismissal of the action. Without expressing any opinion as G aaic
against the to the correctness of the decision in the Isaacson case, Collins, M.R.,  Paciric
or any other distinguishes the Neale case from it by sayving, [1906] 2 K.B. at R;S“
ges; but the 565: Elwood, J.A
endently of - . L X
Here the matter did not stop short at a mere application, but ripened
mto an award of eompensation which is unimpeached. Therefore the two
cases are quite distinguishable.

He says further, at 566:

ant above
and that

ident. It appears to me, therefore, that on prineiple, and on the true construc-
e to be tion of the words of the Act, and also upon the authorities, the plaintiff,
in Neale having obtained a remedy under the Workmen's Compensation Act, 1897,

cannot now recur to a remedy by action.

Fletcher Moulton, L.J., at p. 567, is reported as follows:

I am of opinion that in these circumstances there was an election con-
1 under age, clusively and irrevoeably exercised by the next friend, acting on behalf of the
1 respect to infant, by which the plaintiff 1s estopped from taking further proceedings in
rout of and the aetion.
Judge who Farwell, L.J., at p. 568, is reported as follows:
Workmen's The plaintiff has availed himself of the option given by that sub-section,
. 4, and the and has obtained a certificate from the Judge at the trial, which is equivalent
to an award of compensation under the Act, and therefore, by virtue of r. 26
of the Workmen's Compensation Rules, is enforceable as a judgment or order
of the Court. It seems to me that the award so obtained clearly has the effect
of an estoppel by judgment.

It is suggested that, inasmuch as, under our Act, the appellant
was given the right to wait until after the determination of an
unsuccessful appeal before applying to have the damages assessed
under the Act, the case at Bar is distinguishable from the Neale
case.

I do not agree with that contention. It seems to me that,
if anything, it weakens the case of the appellant. The appellant
did not need to elect immediately; he could have waited until
after the determination of the unsuccessful appeal, but he did
elect immediately, and, in addition to that, he taxed his costs
o~ payable in consequence of the assessment under the Workmen’s
» plaintiff. Compensation Act.
in'a, MR, On behalf of the appellant, the affidavit of his solicitor was
K.B. 53, filed, stating that the object of having the damages assessed was
» Isaacson 10 save the time and costs of applying to the trial Judge in Cham-
t, but no bers in the event of the appellant herein being unsuccessful.

2 K.B. at
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Without expressing any opinion as to what the effeet would
be if, by mutual arrangement and in order to save time and cost
the parties to the action had agreed that the assessment shoyld
be made pending the appeal, it is only necessary to point it
that there is no evidence of any such mutual arrangement. o
that the alleged object in the said affidavit was ever brough
to the attention of the trial Judge by counsel for the responden
and I am of the opinion that what was in the mind of the couns
or solicitor for the appellant, and undisclosed to the Cowt o
the respondent, cannot be considered in coming to a conclusion
as to the effect of the application to assess damages.

I cannot distinguish the case at Bar from the above cuse of
Neale v. Electric, ete. Co, My attention has not been brough
to any case which decides the point raised differently from tl
decision in Neale v. Electric, ele., Co., supra, and it seems to ny
that the decision in that case is one which this Court should
follow.

I would, therefore, allow the motion made on behalf of the
respondent, and set aside the notice of appeal served and quash
the appeal, and allow to the respondent the costs of the motion and
of the appeal. Judgment accordingly.

GAUVREAU v. PAGE.

Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and Mignaull, JJ.
‘ebruary 3, 1920,
Hicaways (g I A—2)—Depicarion—User—PreEscriprion—Musiomy
AND Roap Acr, Lower Canapa, I8 Vier, 1855, cu. 100, sic. 11-
Quesec Civin Cobe, Art, 2242,
Private property may become a public highway in Quebee by dedic tion
but there must be an umquivoca‘ intention on the part of the owner
50 dedicate it. Allowing the public to pass over a private roudway
which is kept in repair by the owner and which is necessary in order o
approach his store and residence does not shew such an intention
Sub-sections 8 and 9 of 18 Viet. 1855, ch. 100, sec. 41 (Municipal and
Road Act of Lower Canada), allowing title by preseription of ten years,
are still in force in Quebee, but apply only to roads in existence and in
public use for ten years lvrinr to 1855, and in order to sequire title under
art, 2242 of the Civil Code (30 years' prescription by possession) it is
that the p ion be continuous and non-interrupted, peace-
able, puixlic, non-equivocal and as owner.
[Harvey v. Dominion Textile Co. (1917), 50 D.L.R. 746, 59 Can. S C.R.
508, followed; Mann v. Brodie (1885), 10 App. Cas. 378, referred to.]

ArpeAL from a judgment of the Court of King’s Bench, appedl
side, Province of Quebec (1918), 27 Que. K.B. 490, reversing the
judgment of the Superior Court, Roy, J., and maintaining the
respondent’s action. Affirmed.
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The appellant and the respondent both lived in 8t. Octave de
Méitis, in the Province of Quebee. In that village two roads
crossed at right angles, the main road or maritime road and the
church road or Kent road. The grandfather of the respondent
was the owner of a property having both roads as boundaries;
and, having constructed his residence at a certain distance from
these roads, he opened a road communicating with both and
passing in front of his house. This small road was always opened
at both ends, except during winter; and it was fenced on each side
except in front of the house. Until 30 years ago, the respondent
kept a store at his house, where was also the post office of the
village. The public was using this small road continually, either
to go to the store or post office, or to shorten the distance from
the maritime road to the church road. The road was kept in
order by the respondent except in the summer of 1916 when the
corporation made small repairs. When the cadastral plan was
prepared in 1878, an official number was given to this small road
on the official plans, after the surveyor had obtained from the
father of the respondent particulars as to these lands.

F. Roy, K.C., for appellant ; L. St. Laurent, K.C'., for respondent.

Iningron, J.:—This appeal was well presented and counsel
on either side seems to have left nothing unnoticed either in law
or fact. Therefore, we have had some very interesting questions
presented for our consideration which would, if the case had to
turn upon some of them, involve further investigation of the
basis upon which the law of dedication rests in the Provinee of
Quebee, and much municipal legislation might have to be con-
sidered if it were necessary to follow that line of thought.

The Court of King's Bench (1918), 27 Que. K.13. 490, has held
that there was no dedication under the peculiar circumstances
existent for over 40 years under which the public were permitted
to use this alleged public highway, or lane as 1 think it might
more properly be called. I cannot see that the Court below erred
at all in reaching such conclusion and for that reason alone the
appeal should be dismissed. The many other interesting questions
Thave referred to need not therefore be examined.

Durr, J.:—I am of the opinion that this appeal should be
dismissed,

1356 .L.R,
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AxarLiN, J.:—While I incline to the view that it is sufficicntly
established that under the law of Quebee a highway may Iy
created by dedication (Chavigny de la Chevrotiére v. City of Montrel
(1886), 12 App. Cas. 149, at p. 157; Mignerand dit Myrand v
Légaré, (1879), 6 Q.L.R. 120, at p. 122; Rhodes v. Perusse (1908 4]
Can. 8.C.R. 264, at 273; Harvey v. Dominion Textile Co. (1017)
50 D.L.R. 746, 59 Can. S.C.R. 508;) I am clearly of the opinion .
that the evidence in this case falls short of what would be necessary ewll
to establish the existence of the necessary animus dedicand; o If ”_"‘
the part of the plaintiff or his predecessors in title. The position deal with
of the house and barns on the plaintifi’s property sufficicntly be regard
accounts for the opening of the lane or road in question s 4 roads gen
private way; and whatever significance might otherwise e that thv.p
attached to the absence of gates at the ends of the road, where it W CarE
abuts on the two highways, the facts that the post office was th""'f,om'
located in the plaintifi’s house for many years down to 1881 and question,
that Henry Page kept a store there sufficiently account for any h w«-ll.anc
user of the road during that period by persons seeking access to council o
that building and for its having been left open as it was, without papety.
ascribing to the owner an intention to dedicate it to the public as The aj
a highway. Such an intention ig not to be presumed from acts costs.

plaintiff
carrying

1 dise
1855 (Ca
(o, 501
there exy

of user which admit of another equally probable or even mor Brope
probable explanation. a road call

For the same reason the user shewn during this period would 6 on the ¢
not avail to support title by prescription. The possession of the property o

public was neither exclusive nor unequivocal. It was concurrent The a
with the owner’s user for his private purposes. dug a well
Moreover, the cadastral plan drawn up in 1881 in accordance An action
with a survey made in 1878 based on information supplied by the him by thy
Pages affords evidence of an assertion of ownership of the road sors have |
by them. It is given a cadastral number on this plan. One on the co
act of this kind by the owner is of much more weight upon the owner by
question of intention than many acts of enjoyment. Poole v. prescriptio

Huskinson (1843), 11 M. & W. 827, at 830, 152 E.R. 1039; Chinnock ch. 100.

v. Hartley District Council (1899), 63 J.P. 327, at 328. After In the
1881 many acts of interruption of user by the owner are shewn by 5 D.L.R.
the evidence. this doctria

Moreover, if the road in question became a highway by ded- be invoked
cation, the ownership of the soil would have remained in the definite of
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sufficiently plaintiff and the defendant could not justify sinking a well and (_:’i
1y may carrving a pipe under the surface of the road. 8.C.
of Montreal I discussed the purview and operation of the statute, 18 Viet. GAUVREAU
Myrand 1855 (Can.), ch. 100, very fully in Harvey v. Dominion Textile l':é':
¢ (1908), 41 Co.. 50 D.L.R. 746, 59 Can. 8.C.R. 508, and I adhere to the view ~ ——
Os. (l‘_'l_.'.‘ there expressed. That statute does not apply to a road first —
the opinion opened in 1847
;:.“(;:,;.3:; If arts. 749 and 750 of the Municipal Code apply, since they
S posities deal with roads established in a particlflar manner, they must
: 4 be regarded as exceptions to art. 752, which deals with municipal
mf.‘"‘“‘mh roads generally and effect must be given to their explicit provisions
t*!hm.\ >k that the property in the land over which roads within their purview
prwien s are carried continues vested in the owner or occupant. Although,
., St therefore, arts. 749 and 750 should apply to the road here in
- question, the defendant was nevertheless a trespasser in digging
» 5961 i a well and laying a water pipe in it. Permission of the municipal
:‘mf?"“":; council could not authorise such an invasion of the plaintiff’s
as, without v
e p\lllﬁ!' a8
1 from acts
SVEn o Brookug, J.:—This case has been brought to ascertain if
aroad called “Chemin Page” (Page road) which bears the number
sriod would 6 on the cadastre of ihe parish of St. Octave de Matis, is the

The appeal in my opinion fails and should be dismissed with
costs.

ssion of the property of the municipa! corporation or of the respondent Page.
concurrent The appellant, with permission of the municipal authorities,

dug a well on the border of this road and laid water pipes from it-
accordance An action négatoire for a servitude has now been brought against
slied by the him by the respondent Page who claims that he and his predeces-
of the road sors have always been owners of this road. The appellant says,
plan. One on the contrary, that the municipal corporation has become
it upon the owner by dedication, by a prescription of 30 years or by the

Poole . prescription of 10 years provided for by the Act 18 Viet. 1855,
9; Chinnock ch. 100.
328, After In the case of Harvey v. Dominion Textile Company (1917),
re shewn hy 5 D.L.R. 746, 59 Can. 8.C.R. 508, I questioned whether or not

‘ this doctrine of the common law dedication of the English law could
ay by ded:- be invoked in the Province of Quebec, and without expressing a
ned in the definite opinion, I then mentioned some of the reasons which
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led me to believe that it was contrary to the express text of the
Civil Code. Having considered the question again in the present
case I have arrived at the conclusion that this doctrine has not the
force of law.

“Dedication” is the result of a situation peculiar to Fngland
which is not found even in Scotland. Thus the House of 1.01ds
in the case of Mann v. Brodie (1885), 10 App. Cas. 378, refused
to apply to Secotland the principles of dedication.

Lord Blackburn, in this case of Mann v. Brodie, supra, indicates
clearly the following circumstances as having given rise 1o this
doetrine. In England tl.e acquisition of a right could be nade
by prescription but the preseription could only operate through
possession for a time beyond the memory of man, proof of whid
was practically impossible, and then the legal fictions callel
“lost grant,” “presumed grant” or “dedication’” came to the aid
of those who were apparently the real owners of the right hut
who were unable to produce any title.

“Dedication” has not, however, been received with enthusiasn
But, as Lord Blackburn says, in this case of Mann v. Brodi,
10 App. Cas. 378, if one was able by means of dedication to ril
himself of the consequences of the defective theory of preseription
“an opposite evil of establishing public rights of way on very short
usurpation has sometimes been incurred” (p. 386). And it is for
this that the jurisprudence in England has decided that it is
necessary to establish “dedication” that the intention to give
to the public the right to use the property as a road should b
well proved. Poole v. Huskinson, 11 M. & W. 827, at 830 132
E.R. 1039.

These are the circumstances which gave rise to this theory
of dedication and Lord Blackburn, still in Mann v. Brodie (p. 386),
says of this theory of English law, that it was not the “perfection
of reason or such as ought to be introduced in the law of Scotland,
and then the House of Lords decided Mann v. Brodie, by applyin
the prescription of 40 years, which existed in Scotland. Se
Macpherson v. Scottish Rights of Way (1888), 13 App. Cas. TH, a
746. 3

In the Province of Ontario and in the other Provinces admin-
istering the English law the theory of “dedication” is in forc.
The municipal laws of Quebec have, 1 am aware, been copied it
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1 text of the
the present
+ has not the

geat part from those of Ontario. But it is not necessary to Cﬁ
conclude from that that all the English law upon the matter and 8.C.
especially the doctrine of “dedication” have become incorporated (i.w\_'nuv
in our legislation, and that we should not seek to ascertain if in the P:t'm
exercise of certain rights we do not violate any elementary princi- o
Brodeur J.

to England
1se of Lords

ples of our own law as we find it in-our Civil Code, or in our
178, refused

Municipal Code. If the House of Lords was not willing, in the
case of Mann v. Brodie, supra, to introduce into Scotland the theory
of “dedication” because it was based upon conditions which are
not found in Scotland, it seems to me that we are justified in sceing
that we do not violate any principles of our law in applying them
here. Thus in Quebec as in Scotland we have preseription by a
fixed period. It is 40 years in Scotland, it is 30 years with us
(art. 2242 C.C").  If by reason of a certain period for preseription
in Scotland the House of Lords refused to introduce “dedication”
there, is that not a reason why we should do the same thing for a
case in Quebec?

Municipal corporations are governed by the laws afiecting
individuals says art. 356 of the Civil Code. They can only
become owners in the manner provided by the special laws which
govern them or by the common law (art. 358 C.C".). The Munici-
pal Code nowhere indicates that “dedication” is recognised and
accepted.  The only articles which come near doing so are arts.
749 and 750 of the old Municipal Code which are now art 464 of
the new Code, and of which I shall speak later.

The appellant Gauvreau claims that there was on the part of
Page a dedication or donation of the site upon which the road
issituated.  But can a donation of immovables be made without
passing title? Art. 776 of the Civil Code declares that deeds
providing for donations inter vives should be executed in notarial
form on pain of nullity. This formal provision of the Code dis-
poses, I believe, of the claim of the appellant. If the establishment
of the road is considered to be a servitude upon the lands of the
respondent, the appellant finds himself again contravening art.
9 of the Civil Code, which declares that no servitude can be
established without the title passing.

But it is said: The theory of “dedication” is accepted in
Quebee by a series of decisions which begins with the case of
Mignerand dit Myrand v. Légaré (1879), 6 Q.L.R. 120, and com-
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prises De la Chevrotiére v. City of Montreal, 12 App. Cas. 149,
decided by the Privy Council, and Rhodes v. Perusse (1908
41 Can. 8.C.R. 264, decided by this Court.

The case of Myrand v. Légaré, supra, raised at the same time
the question of the 30 year prescription, that of the application
of the Act 18 Vict. 1855, ch. 100, and that of “dedication.” It wg
decided as we find in the Judicial Reports that every road open and
frequented as such without dispute by the public for the period
of ten years or more should he considered as a public road and to
have been equally recognized as a public road according to the
spirit of the law.

In this case the Act of 18 Vict. 1855, ch. 100, which is, more
over, discussed at length, was evidently applied. Incidentally, in
his notes, the Honourable Chief Justice mentioned with appro-
bation the 30 year preseription, and declared also that private
property could become public property by dedication. But the
latter point does not appear to be that upon which the ease wa
decided. It is an obiter dictum.

In the case of De la Cherrotiére, Lord FitzGerald, 12 App. (s
at 158, after he had discussed a special statute which had heen
invoked and which served as the basis of the decision, uscd the
following words, which I consider also to be obiter dicta:-

There has been made out independently of any statutory provision a
ample case of user on the one side and dedication or abandonment on the other
which would constitute the place in question a public place over which, not
the citizens of Canada or Montreal alone, but the public at large had rights
which the law would give effect to independently of the provisions of any
statute.

In the case of Rhodes v. Perusse, 41 Can. S.C.R. 264, Fits-
patrick, C.J., of this Court, who gave judgment for the majority,
discussed the question of the 30 year prescription which had been
raised and the question of “dedication;’” but the street in question
there had been opened by virtue of a formal obligation imposed
by the Crown on the grantee. It was not a case of a donation
by the owner of a part of his land but one of the execution of a
obligation on his part.

In none of these cases does it appear to have been formally
decided whether or not an owner can make a donation of his
property for a road without executing a deed for the purposc.

55 D.L.

If th
I could
be invo
already
other p
and rigl
claimed

I mi
Sir Lout
v. Wileo

Ever
opinion
shew thi
intentior

I wor
that thi
provisior
464 of tl
the exce
appurter
and it ha
words, t
be therel
in this ro
lant ther
corporati
of a dra
authorisa

n\ th
actions f
prescribe
had poss
qQuently t

Art. 2
by means
tinuous a
as proprie



[55 D.LR ss D.LR.] Dominion Law Rerorrts, 177

p. Cas. 140 If there was no express provision in our Codes upon the matter CAN.
usse (1908 I could understand the force of the claim that “dedication” can 8.C.
be invoked, but municipal corporations are governed, as I have Gauvreav

e same time already said, by the laws affecting individuals and they have no P:é:

application other privileges than those which are formally recognised by law —
m.” It was and rights incompatible with a provision of our law cannot be
ad open and claimed by them.

r the period I might refer upon this point to the luminous dissertation by
road and to Sir Louis Hyppolite LaFontaine in the celebrated cause of Wilcox
rding 1o the v. Wilcor (1857), 8 L.C.R. 34.

Even admitting that dedication may exist in Quebee I am of
opinion that the evidence given in the present case does not clearly
shew that the Pages, grandfather, father and son, ever had the
intention to dedicate their land to the municipal corporation.

ich is, more-
identally, in
with appre-
that private
n.  But th

he ease was

I would be of opinion that this evidence establishes at the most,
that this road was occupied as a chemin de tolérance under the
provisions of arts. 749 and 750 of the old Municipal Code (art.
464 of the new Code). This road is enclosed on each side, with
the exception of a small space occupied by the house and its
appurtenances; it has not been habitually closed at its two ends
and it has always been maintained by the owner. It has, in other

2 App. Cas
h had been
m, uscd the

ta - R .
e words, the characteristic features of a chemin de tolérance and would
|L'on(ho other be thereby a public road; but as these articles say the property
o which, wt in this road appertains to the owner, the respondent. The appel-

rge had rights

ge lant then could not with the mere permission of the municipal
risions of any

corporation dig a well there and connect it with his house by means
264, Fite of a drain. Those were acts of ownership which required the

e majority, authorisation of the owner of the land.

sh had been By the provisions of art. 2242 of the Civil Code, the rights and
in question actions for which prescription is not otherwise provided are
on imposed prescribed by 30 years. But, says the appellant, the public has
a donation had possession of this road for more than 30 years and conse-

wition of an quently there is prescription.

Art, 2193 C.C. contains the necessary conditions to prescribe
n formally by means of possession. It is necessary that it should be “con-
ation of hi tinuous and non-interrupted, peaceable, public, unequivocal and
Irpose. as proprietor.”
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The possession proved in the present case combines severyl
of the necessary conditions but it apperrs to me to be equivoes!
and lacks, therefore, an essential quality. The owner has always
himself made all the works of maintenance, of repair and of con.
struction upon this road.

The situation would be different if the municipal corporution
had itself made these works or had ordered them to be made,
(Proudhon Domaine Publique, vol. 2, p. 369.) This road was
used not only by the public but the owner used it, especially
for the working of his farm and carrying on of his business.

Dalloz, tit. Prescription, No. 333, says in speaking of the
preseription which municipal corporations may invoke “to pre-
scribe against one of its inhabitants on waste lands a municipality
requires a possession, ut universi and exclusive; the possession at
the same time of the owner is an obstacle to this prescription.”

Beaudry-Lacantinerie, vol. 25, No. 289, in discussing this
question of possession says: ‘“Acts of enjoyment which relate only
to the detached products of land or to certain advantages of land
only constitute an equivocal possession insufficient for the acquisi-
tion by preseription of ownership in the land; such would he
certain acts of passage, of digging, of depositing material.”

Dalloz Répertoire, tit. Prescription, No. 203; Aubry and Rau,
Sthed., p. 137, para. 181, and p. 538, para. 273.

The appellant invokes in support of the preseription of 10
years, the Act 18 Viet. 1855 (Can.), ch. 100, sec. 41, sub-see. 9.
Sub-secs. 8 and 9, joined by the conjunction “and,” read as
follows:—

8. Every road declared a public hl;hwsy by any prarén verbal, by-law or
order of any grand voyer, | or pal council, legally
made, and in foree when this Act shall commence shall be held to be a rosd
within the meaning of this Act, until it be otherwise ordered by competent
authonty.

9. And any road left open to and used as such by the public without con-
testation of their right, during a period of 10 years or upwards shall b held
to have been legally declared a public highway by some pe authority
as aforesaid and to be a road within the meaning of this Act.

This sub-section 9 formed part of the Act of municipalitiet
and of roads. After several attempts, more or less successful
to establish municipal authorities in Lower Canada the Legisla-
ture, in 1855, passed this law of municipalities and roads, which
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nes severl established the municipal organisation which is vet largely main- CAN.

e equivoesl tained in the Province of Quebec. The Legislature, by this 8.C.

has always Act, placed the administration of highways under the control Gupyreav

and of con. of municipal authorities and at the same time ereated municipal e
councils. Up to about this time the administration of highways —

corporation had been in the hands of the superintendent of roads and the Wi 1.

o be made, Legislature deemed it proper to take away the jurisdiction from
8 road was this official in order to place it in the hands of persons who would
, especially be directly elected by the people.

eS8, It was evidently intended by the text which we are about to
ing of the recite to determine what would be roads which would fall under
e “to pre- the control of this new public body which is called the ‘“Muni-
nicipality cipal Council.”
88ession at By sub-sec. 8 all the roads as to which procés-verbal had been
ription.” issued should be considered as public roads, and as to those for
which no ordinance could be produced the fact that they had
been open for 10 years would be considered sufficient proof of their
quality as public roads.
The Act of 1855 was re-enacted in 1861 but no trace of sub-sec.
9, of see. 41, of the Act of 1855, can be found in the re-enactment.
Nor do we now find it in the Municipal Code enacted in 1870.
Why? It is because, in my opinion, this provision of the Act
of 1855 had only been made to affect the roads then in existence
and there was, therefore, no necessity to continue to place it in the
statute. It was an Act essentially temporary.
In the present case the evidence does not establish that the
road in question existed in 1845, that is to say 10 years before the
Act of 1855. Consequently the appellant cannot have authority
:‘r'“'l'; :"‘:aﬁ’" under this Act to invoke the ten-year prescription.
to be a rosd In these circumstances I have come to the conclusion that
iy competent the judgment of the Court of Appeal which has maintained the
) action négatoire of servitude of the respondent should be affirmed
without con- 5
shall be hed with costs.
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it authority The appellant should be allowed to have, up to June 15, next,
to fill in the well and remove the pipes.
micipalitiet MiGNavLT, J.:—The respondent sues the appellant, by action Mignault, J.
successful, négatoire, alleging that he is owner of the Lots 2, 3 (part), 4,
he Legisla- 5,6, 6a and 7 of the Cadastre of St. Octave de Metis; that the

ads, which appellant is owner of an adjoining immovable and that he exercises




Dominion Law REeporTs. [5§ D.LR.

without right a servitude of digging a well upon the immovahle
of respondent; and the respondent asks that his immovable be
declared free from any such servitude and that the appellant be
forbidden to exercise it in future.

The appellant contests this action and alleges that the lots
6 and 6a where his well and water-pipes are situated do not belong
to the respondent, but have been for more than 40 years a public
road by dedication, user by the public and destination by the
respondent and his predecessors in title, and he asks for dismissal
of the action. By an amendment the appellant invokes against
the action of the respondent the prescription of 30 years without
saying for whose profit this prescription would be acquired.

The action of the respondent was dismissed by the Superior
Court but its judgment was reversed by the Court of Appeal,
(1918), 27 Que. K.B. 490, and the appellant asks us to restore the
judgment of the Superior Court.

The sole question discussed in these decisions is the question,
which assuredly is not new, of whether or not the land on which
the appellant claims to exercise the right of digging a well has
become a public road by destination of the owner, or by the thirty
year prescription, and all the decisions, very numerous, of our
Courts, upon destination as a means of establishing a public
road have been cited. That is the sole defence which the appellant
sets up against the action of the respondent, and this defence was
open to him because, if well founded and if the land in question
did not belong to the respondent, his action négatoire, founded upon
his right of ownership, absolutely lacks any basis in law.

As briefly as possible, first, because I have said that the question
raised is not new, I will state the conclusions which I believe should
be adopted.

And first the thirty-year prescription—if really it can be
invoked under the Civil Code of Quebec as a means of establishing
a public road—does not appear to me to have been acquired in
this case. This preseription is necessarily founded upon the
possession which by the terms of art. 2193 C.C. should be con-
tinuous and uninterrupted, peheeable, publie, unequivocal and as
proprietor. The public who pass freely over a road cannot be
regarded, in my opinion, as having possession of it, and even
if it has a kind of possession, it cannot be said, especially in the
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immovahle case submitted, that this possession is non-cquivocal and as owner. (lN_
wvable be It is especially a promiscuous possession, and none of those who 8.C.
ypellant be pass over the road performs an act of ownership. Our law forbids ¢ ,ovreav
prescription as a mode of acquiring servitude although the Code PAvé:
it the lots Napoleon admits it with certain restrictions which can probably :
not belong explain some opinions of authors in France; and I cannot believe
rs a public that by repeated acts of | which could not create the servi-
on by the tude of passage, and which would not be the possession required by
r disimissal art. 2193, it is possible to change by preseription private land
tes against into a public road, moreover prescription should be pleaded and

Mignault, J.

rs without can only exist, in my opinion, in favour of those for whose profit
ed. it runs, and the appellant is not such in this case.

e Superior But viewing the prescription invoked by the appellant as
of Appeal, really connected with the destination of the land in question as a

restore the public road, I will, in a few words, explain the circumstances of
the case.

» question, There are at St. Octave de Métis two roads which cross at right

| on which angles, the Front or Maritime road and the Church or Kent road.

a well has The grandfather of the respondent, Henry Page, had land border-
the thirty ing upon both and having built a house some distance from them
us, of our he opened a road communicating with the two and passing before
¢ a public his house which still exists. This road appears to have always

» appellant been open at both ends, except that it is claimed that Page closed
efence vas it in winter by placing stakes at the two entrances, and it was
n question closed on each side, except that before the house and the farm of

nded upon Page it was only closed on one side. Up to about 30 years ago
X the post office of the locality was in Page’s house, and the latter
1e question also had a store. The public passed freely over this road as well

eve should to reach the store and post office as to traverse the route when
going from the Maritime road to the Kent road, and reciprocally.
it can be The road was always maintained by the Pages, but, in the summer
stablishing of 1916, the municipality sent a person to put a little sand on it.
cquired in When the Cadastre of the Parish was prepared, in 1877-78, by the
upon the witness Lepage, William Page, son of Henry Page and father
1d be con of respondent, furnished him with information on the matter of
ieal and 8 these lands, and Lepage gave a number upon the official plan to
cannot be the road, by reason, he says, of the information that he received
and even from Page.
ally in the
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In 1881 William Page sold to the appellant’s mother a pure
of land situated at the angle of the Page road and the Maritin
road, which is the land served by the well of which the respondens
complains. The deed of sale describes the parcel as being “slong
the short road on the property of the plaintiff.”

This short road is that which it is alleged has become a public
road, and the respondent claims that the deseription made in the
deed shews that William Page claimed, in 1881, the ownenship of
this road.

Such are briefly enough the salient facts upon which is hased
the contention that the Page road had become a public road by
destination of the owner. There is no dispute as to these facts
and the case depends upon the conclusions or inferences which
may be drawn from them.

The creation of a publie road by destination or by “dedication”
as it is called, has been recognised in the Province of Quehec,
wrongly, perhaps, by a long series of decisions, but it necessarily
supposes as does every act of abandonment of rights, an unequivo-
cal intention by the owner of the land to abandon it to the pulilic.
This unequivocal intention appears to me to be wanting here
because the opening of the road is explained by the situation of
the house of Henry Page, and by the fact that he kept a store and
the post office, and it became necessarily as well for his own needs
as to permit his customers and the public to come to his store wnd
the post office, to establish a way of communieation in order to do
so. That he had passed over all the right to use the short cut
between the Maritime road and the Kent road does not prevent
the conclusion that the intention of Page had only been to give
access to his own premises and shews at the most that Page did
not strictly control the traffic over his road.

There is invoked in this case, as is usual, the Act 18 Viet. 1855,
ch. 100, art. 9. In the case of Harvey v. Dominion Textile Co..
50 D.L.R. 746, 59 Can. S.C.R. 508, my honourable colleague.
Anglin, J., demonstrated in a satisfactory manner, in my opinion.
that this Act, which dates from 1855—if really it is not a provision
of a nature purely transitory—can only be applied to roads which
were open to the public 10 years before it was passed. 1 accept
this interpretation and it follows that the Act eannot be invoked
in this case,
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yor & parcel But I believe that we are in presence here of a case in which ~ CAN.
e Maritime arts. 749 nnd 750 (the second being the counterpart of the first) *_(‘
respondent of the Municipal (‘odf- ({f 1870 apply and that the road in question ;,yvmeav
g “along has all the characteristics of the road of tolerance mentioned in l'::;:.
these articles. But, the chief observation to be made, the land

of such a road remains the property of him who opened it although "
under art. 752 of the Municipal Code the land of ordinary muni-

cipal roads belongs to the municipality. It is necessary to state

that the comparison of the text of arts. 749 and 750, and of art.

752 of the old Municipal Code (arts. 464 and 466 in the new Code)

is not very satisfactory, because the road of tolerance is a muniei-

pal road (art. 749) and yet by the difference of the municipal

roads mentioned in art. 752, its site remains the property of him

ne a publie
nade in the
wnership of

ch is hased
lie road by
these facts

nees which : i
who opened it.  But granting here that arts. 749 and 750 apply,

dedication” it results therefrom that the respondent is owner of the sie of

1}

of Quebec this road and that the public (so long as the voad is not legally
Chee, N

. closed and it is not necessary here to say whether or not the
necessarily ;

| unequive-
the public
nting hen
dtuation of
a store and

owner, as he has been adjudged, can close it) have only the right
of passing over it. This right of passage over this road does not
give to the appellant the right to dig a well and lay water pipes.
It follows that the ground of defence which the appellant sets
up to the action of the respondent is not well founded.

One question which I reserve and upon which it is not necessary
own needs 5 % . '
that 1 should now give a decision, is whether or not there ean be
invoked the doctrine of the English origin of “dedication” in the
localities to which the Municipal Code applies.

In other words, is there in these localities any other dedication
than that recognised by the articles of the Municipal Code above
cited” This question is important and 1 certainly would not
undertake to decide jt before it has been the subject of full argu-
ment before us.

s store and
order to do
» short cut
ot prevent
sen to give
t Page did

Viet. 1855, . o - "
Textile Co. A It ls regrettable that the parties instead of raising this great
discussion had not come to a friendly agreement because it is the
attempt of the appellant to provide himself with drinkable water
which gave rise to this action. The respondent does not appear
to suffer any prejudice on account of the well and water pipes of
the appellant, and with a little goodwill and without sacrificing
any real right, the parties would have been able to live together
as good neighbours.  But each of them held himself to his strict

colleague.
Ay opinion,
A provision
pads which
I accept
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and absolute rights and as the appellant cannot acquire a servitude
without title and as he has not succeeded in contesting the right
of ownership of the respondent, his defence should be dismisse.
I am of opinion that the judgment of the Court of Appeal should
be confirmed with costs. The delay given by the latter Court
to fill up the well, take up the pipes and replace the land in the
same condition as it formerly was, should be extended to June 15
1920. Appeal dismissed

ISMAN v. WIDEN AND BULLOCK.

Saskatchewan Court of Appeal, Haultain, C.J.S., N ewlands and Lamor:. JJ {
November 1, 1920.

Laxprorn Axp TENANT (§ 11 D—30)—LEASE—ACCEPTANCE OF RENT-— 11wy
INATION OF TENANCY—NOTICE—PROCEEDINGS BY ORIGINATING
SUMMONS—WHEN ALLOWABLE.

By accepting rent due for premises held under a lease the landlord
admits the tenancy until the expiration of the time for which the rent is

id, although he has previously given notice terminating the tenuney
or breach of covenants, and before he ean commence proceeding: by
originating summons under Rule 600 (Sask.) aguainst the lessee s an
overholding tenant, he must do something to terminate the lease, und
notice in writing after such termination must be given to the tenan:

ArprEAL by both parties from a Judge in Chambers in an action
by originating summons under Rule 600 Sask. Rules of Court
against defendants as overholding tenants. The plaintiff appealed
on the ground that as he had obtained possession of the premises
by a writ of possession issued pursuant to the order of the Master,
the Chamber Judge could not relieve the defendants from the
forfeiture and the defendant Widen on the ground that the local
Master had no jurisdiction to make the order which he originally
made.

P. H. Gordon, for appellant; P. M. Anderson, K.C., for respond-
ents,

Havrrain, C.J.8,, concurs with NEwLANDs, J.A.

Newranps, J.A.:—The plaintiff issued an originating sum-
mons under Rule 600 of the Rules of Court against the defendants
as overholding tenants, for wilfully overholding after the termins-
tion of the term and after notice in writing given for possession
of the premises. The grounds upon which he claims that the
term has terminated are, amongst others, a breach of the covenant
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against gambling and a breach of the covenant to give the bond of
a guarantee company for the sum of $2,000. The lease in question
was dated April 22, 1919, and was for a term of 5 years. On
May 5, 1919, the defendants were convicted of keeping a common
gaming house, and no bond of a guarantee company had been
given up to the time of the issuing of the originating summons.
On November 28, 1919, the plaintiffs served on the defendants a
notice requiring them to make good their defaults, so far as the same
were capable of being remedied, within 10 days, and on December
20, 1919, served the defendants with a notice in writing that the
lease was at an end and that the plaintifi would re-enter on
December 28, 1919. Plaintiff also states that he attempted to
re-enter, but was ejected by defendants. On January 27, 1920,
the defendants paid the rent up to January 22, 1920, and plaintiff
accepted same. These proceedings against the defendants were
commenced by originating summons on February 27, 1920.

By Rule 1 of the Rules of Court every action except where
otherwise provided shall be commenced by a writ of summons.
Rule 600 provides that proceedings by a landlord to recover
possession of premises from an overholding tenant may be com-
menced by originating summons,

The first question to be decided is, were the defendants over-
holding tenants at the time of the originating summons? Other-
wise these proceedings could not be taken against them, but
plaintiff should have proceeded by writ of summons.

The acceptance of rent by plaintiffi on January 27, 1920,
admitted that the tenancy continued until January 22, 1920,
the date to which the rent was paid up, and waived the breach
of all covenants on the part of the defendants prior to that date.
(Rex v. Paulson (1920), 54 D.L.R. 331, decided by the Privy
Council.) The tenancy did not, therefore, terminate before that
date. The Landlord and Tenant Act, 9 Geo. V. 1918-19 (Sask.),
ch. 79, sec. 40, provides that, where a tenant wilfully holds over
after the determination of the term and after notice in writing
given for delivering the possession thereof by his landlord, such
tenant so holding over shall pay to the landlord double the yearly
value of the land so detained for so long as the same is detained,
to be recovered by action in any Court of competent jurisdiction,
against the recovery of which penalty there shall be no relief.
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The notice required by this section for the delivery of possessioy
is a notice that ean be given only after the determination of tly
term. This notice is a condition precedent to the tenant lLeing
liable to double rent. In these proceedings the plaintifi laims
double rent as well as an order for possession. In my opinion
he cannot succeed, unless the notice given by him on Novele
28, 1919, or the final notice given on December 20, 1919, e
sufficient to satisfy the Act.

Penton v. Barnett, [1808) 1 Q.B. 276, was cited to us s w
authority for the fact that this notice was sufficient. In thy
case the landlord gave the tenant a notice to repair within 3 months
under the Conveyancing Act. Three days afterwards the tenant
paid his rent, but the Court held that, the breach of the covenam
to repair being a continuing breach, notice given prior to the
payment of the rent was sufficient under that Act. This decision
goes no further than this, that, in an action claiming possession
of the premises for breach of a covenant, a notice given under the
provisions of the Conveyancing Act was sufficient to comply with
that Act although the plaintifi had accepted rent subsequent 1o
the giving of the notice, the hreach of covenant having continued
until the action. The provisions of the Conveyancing Act i
similar to see. 10, sub-see. 2, of the Landlord and Tenant Aet,
which provides that a right of re-entry or forfeiture for a breach of 1
covenant shall not be enforceable by action or otherwise unless
and until the lessor serves on the lessee a notice specifyving the
particular breach complained of, and if the breach is capable of
remedy, requiring the lessee to remedy the breach, and the lessce
fails within a reasonable time thereafter to remedy the breach

The notice given in this case would, under that decision, hea
sufficient notice to enable the plaintifi to enforee his right of
re-entry and forfeiture of the lease by action, but it is not a suff-
cient notice to make the defendants overholding tenants and
liable for double rent under these proceedings.

As the payment of rent up to January 22, 1920, admits the
continuation of the tenancy up to that date, something must e
done by the landlord subsequent thereto to terminate the lease.
He cannot accept rent from defendants as his tenants up to
January 22, 1920, and at the same time claim that the lease was
terminated on December 20, 1919.

55D.L
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- It cannot be claimed that the lease is terminated by these
proceedings, because they can only be taken against an over-
holding tenant, that is, the lease must have been determined
and a notice in writing after such termination be given to defend- w;;“
ants, before plaintiff could proceed under Rule 600 by originating AND

BuLLock.

tion of the
nant Lemg
il claims
ny opiiion
Novemnber
1919, an SUMIMOoNS.
poe I am, therefore, of the opinion that the appeal should bhe Newlasds, JA.
allowed with costs.
LamonT, J.A.:—The plaintiff by an indenture made April 22, vLamont, J.A.
1919, leased to the defendants the premises known as the King
(ieorge Hotel, Kamsack, together with the furniture and other
personal property therein, for 5 years, at a rental of $450 per
month, payable on 22nd day of each month. The lease contained
the following provisions:—
And it is expressly agreed by the lessees that should any gambling be
POSsEssIon carried on in the said hotel with the knowledge or consent of either of them
1 under the . . . the provisions of this lease shall be null and void and the time here
granted at an end and the lessor shall be entitled to immediate poss ssion of
the said premises
sequent o The lessees covenant and agree to provide a bond of indemnity in the
¢ continued penal sum of $2,000 to be made by an indemnity and hond company on the
ag Aet ar trustee list for the Provinee of Saskatchewan, in favour of the lessor conditioned
: on them maintaining, replacing and at the end of the said lease delivering to
the said lessor, the personal property leased and demised
The lease also contained a provision for re-entry by the lessor
for non-payment of rent, also non-performance of covenants,

D Us as an
. In that
m 3 months
the tenunt
e eovenan
rior 1o the
s decision

mply with

enant Act,
breach of a
wise unless

cifying the The defendants entered into possession on April 22. Two days
capable of later gambling was carried on in the hotel, and both defendants
1 the lessee were convicted of permitting it. Shortly afterwards the defendant
breach Bullock retired from the business. From that time until November
cision. bea 28, 1019, the defendant Widen paid the rent every month to the

is right of plaintiff, who accepted the same. On November 28, the plaintiff
not a suffi gave notice to the defendant to remedy within 10 days a number

mants and of defaults specified in the notice, particularly his default in
furnishing the indemnity bond of $2,000 provided for in the lease,
admits the and which up to that time had not been furnished, or make com-

1g must be pensation in damages for the lack of said bond. The notice also
+ the lease stated that the lessee had been convicted of permitting gambling
mts up to on the hotel premises, but did not ask any compensation therefor.

» lease was The notice concluded with a declaration that, unless the defaults
1456 p.L.R.
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specified were remedied within 10 days, the plaintiff would take It wi

steps to forfeit the lease. The defendant Widen did not within for by t

the time specified secure the required bond. On December 2 overholc

the plaintifi notified Widen that the lease was at an end. Oy defenda

January 27, 1920, the plaintiff accepted a cheque of $200, leing An ¢

the balance of the rent to January 22, 1920, and on February 27 demised

he took out an originating summons and asked for an order for the Had the

possession of the premises, and for an order for payment of double issued h

the yearly value of said land so detained. On the return of the referred

originating summons the local Master held that there had been o the rent

forfeiture of the lease, on two grounds: (1) that the lessees had the lease

failed to furnish the required bond, and (2) that the lessces had In th

been convicted of permitting gambling on the premises. He also Judicial

held that he had no jurisdiction to relieve against the forfeitur, by receiv

and made an order that the lessees vacate the premises by June of coveny

11, 1920, and in default of their so doing, a writ of possessin lease, sh

would issue. The defendant Widen appealed from this order has made

to a Judge in Chambers. The Chamber Judge held that by the the lease

receipt of rent after he was aware of the conviction for allowing even thou

gambling on the premises, the plaintiff had waived all rights to expressed

forfeiture for that breach. As to the defendants’ failure to furmish expressed

kv the bond called for in the lease, he affirmed the judgment of the failure by
8 | local Master that such failure entitled the plaintiff to have the to the for
| lease declared forfeited, but as the defendant Widen had, before lessor, m¢
the hearing of the application in Chambers, furnished the required have his

bond, he was entitled to be relieved from the forfeiture, and sa such a col

order to this effect was made. From that order both parties the optior

appealed to this Court, the plaintiff on the ground that, as he All br

had obtained possession of the premises by a writ of possession waived

issued pursuant to the order of the Master, the Chamber Judge requiring

could not relieve the defendants from the forfeiture; and the breach, w

i defendant Widen on the ground that the local Master had no at any tij
jurisdiction to make the order which he originally made. forfeit it

The proceedings by way of originating summons are take time, - ther

under Rule 600, which reads as follows:— b;?“*v a
600. Proceedings commenced by originating summons in the Supreme ;ut‘: n;:fi

Court of Judicature in England may be so commenced under these rules v

unless otherwise provided, and y dings by a landlord to rec Decessary |

of demised premises from an overboldm; tenant may be so eomrﬁenwd to be dete
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" would take 1t will be observed that the proceedings by a landlord provided
1 not within for by this rule are limited to the recovery of possession from an
decembier 2 overholding tenant. The first question, therefore, is: Was the
wm end. Op defendant Widen an overholding tenant”

$200, heing An overholding tenant is one who holds possession of the
February 27 demised property after his lease has expired or been determined.
order for the Had the lease in this case been determined when the plaintiff
mt of double issued his summons? On January 27, after the notices above
eturn of the referred to had been given, the plaintifi accepted payment of

» had been s the rent up to January 22, This was a recognition by him that
+ lessees had the lease was a valid and subsisting lease up to the 22nd.

+ lessees had In the recent case of Rex v. Paulson (1920), 54 D.L.R. 331, the
es. He also Judicial Committee of the Privy Council held that a landlord
e forfeiture by receiving rent from his tenant with full knowledge of a breach
ises by June of covenant by the tenant involving a liability to forfeiture of the
f possession lease, shews a definite intention to treat the lease as subsisting,
1 this order has made an irrevocable election to do so, and can no longer avoid

that by the the lease on account of such breach. This principle is applicable
for allowing even though the lease contains a provision requiring a waiver to be
all rights to expressed in writing, and may apply even though the rent is
re to fumish expressed to be only accepted conditionally. A provision that

ment of the failure by a lessee to do certain things “shall subject the lessee
to have the to the forfeiture of the lease and to resumptionof the land” by the
had, before lessor, merely means that the lessee shall render himself liable to
the required have his lease forfeited at the option of the lessor. Even where
ture, and an such a condition is most absolute in form the lease is only void at
both parties the option of the innocent party.

that, as he All breaches of the provisions of the lease were, therefore,
»f possession waived up to January 22, 1920. The breach of the provision

umber Judge requiring the lessees to furnish a bond was, however, a continuing
wre; and the breach, which entitled the plaintiff to take proceedings to forfeit
ster had no at any time after January 27. He took no steps whatever to
\de. forfeit it until he issued his originating summons. Up to that

\s are takh time, therefore, the defendants were not overholding tenants,

because, as pointed out by the Judicial Committee in the case
\ the Supreme above N'f(‘rl:ed to, the lease was not void on breach of condition,
e but only voidable at the option of the plaintifi. It was therefore
over possession necessary for him to elect to avoid it before the lease could be said
mmenced to be determined. His only act of election was the issue of the
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summons. The issuing of the summons asking for possessiy shares,
did constitute an irrevocable election on his part to determir stock of
the lease, but, until he took that step, the defendants were right), stood th
in possession under the lease and not overholding tenants. Ny with any
being overholding tenants prior to the issue of the originating security
summons, it was not open to the plaintiff to take proceedings 1 LA M
recover possession by way of such summons. The whole pr. and by a
ceedings, therefore, were abortive, “transfer
The appeal of the defendant Widen should be allowed with security 1
costs, the orders made, both in Chambers and by the local Master in respect
set aside, and the application by way of originating summons that ]ﬂ coy
on the di

dismissed with costs. Appeal allowed
§ 30th Apr.
to the ap
claimed t

MONTREAL TRUST Co. v. RICHARDSON.

Ontario Supreme Court, Appellate Division, Meredith, C'.J.0., Maclor the origir
Magee and Ferguson, JJ.A. June 25, 1920. ment bety
Conrtracrs (§ 11 D—175)—For PURCHASE OF STOCK OF CoMpany —(oy were at th
STRUCTION—F NCE. The d
The parol evidence as to the eircumstance which led to the making of » o
an agreement to purchase and pay for 100 shares of the eapital stock of it is based
a company, and the language of the agreement itself, shewed that it we y

not an absolute and unconditional agreement to purchase, but wus s ciate of J.
agreement to do so if £150,000 of the shares were not taken up by the taking par

publie, and when the $150,000 of stock was taken |||l), the liability under X 18 P!
the agreement was at an end and a pledge of it passed only the contingen adian Jew
linbility that the original maker had undertaken. o g
by Timmi
ArreAL by defendant from the judgment of Rosk, J. (1920) that comp:
46 O.L.R. 598. Reversed. on the gro
A. B. Cunningham, for appellant. ulent repn

material fa
& Co. Lim
stock of C
Mackay &
on the part

J. L. Whiting, K.C., and J. B. Walkem, K.C., for respondents

The judgment of the Court was delivered by

Mereprrh, C.J.0.:—This is an appeal by the defendant fron
the judgment, dated the 7th January, 1920, which was directed
to be entered by Rose, J., after the trial before him, sitting witl-

out a jury, at Kingston, on the 17th November, 1919. Shortly

The action is brought to recover the purchase-money of 10 agreement
preferred shares of the capital stock of Canadian Jewellers Linited, not operat
of $100 each, which it is alleged that George T. Richardsom but only t¢
deceased, whose executor the appellant is, agreed to purchas disposed of

from J. A. Mackay & Co. Limited, at 95 per cent. of the pr taken up b,

value of the shares, the deceased toreceive, in addition to the 100
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for possessioy shares, 50 per cent. of their.pt'tr value in “the lpnus common

to determine stock of the company,”‘u.nd it is also alleged that it was “under- C.

8 were rightl stood that the un(l.envrml,g might be pledged or hypothecated Mo

enants. No with any banking .msut.utlo‘n I:or ml\'an«-'os to be made on the Tnm:"r( 0.

\e originating security of the said sub.scl‘-nptlon.” It is furth.vr alleged that RicuarD-

ioceedings 1 0 J- A- Mackay & (‘o..hml.utd accepted the said subscription, -

e whole pro- “% and by an agreement in writing, dated the 30th October, 1914, Meredith,C.1.0.
% “transferred or pledged the same to the respondents as collateral

allowed with (8 security for advances made by them, the amount at present due

local Master JE 3 in respect thereof being the sum of $123,522.69.” 1t is alleged
ing summons ‘1 that a copy of the agreement of the 30th October, 1914, was served
sl oflowed 1% on the deceased on the 23rd December, 1914, and that on the
30th April, 1917, the “proper stock certificates” were tendered
to the appellant and demand made for payment of the amount
N. = claimed to be due by the deceased to the respondents, and that
10.. Valw [0 the original contract of the deceased and the original agree-
I ment between the respondent and J. A. Mackay & Co. Limited

ompany—Coy were at the same time shewn to the appellant.
The defence to this claim is that the agreement upon which

» the making of . )
capital stock o it is based was procured by Henry Timmis, the agent and asso-
wed that it we

we, but wien 00 ciate of J. A. Mackay & Co. Limited, for the purpose of the deceased
iken up by the taking part in an underwriting of $150,000 of the stock of Can-

ability under 2 s .
=I|.|- coniingss [ adian Jewellers Limited, which was a company being promoted
by Timmis and J. A. Mackay & Co. Limited, and which stock
sE, J. (1920) that company had undertaken to sell. The agreement is attacked

on the ground that it was procured by means of false and fraud-

ulent representations by them, and fraudulent concealment of
respondents material facts which it was the duty of Timmis and J. A. Mackay

& Co. Limited to disclose; it is also alleged that the $150,000 of
fendant from stock of Canadian Jewellers Limited was disposed of by J. A.
was directed Mackay & Co. Limited, and that there was, therefore, no liability
sitting with on the part of the deceased to take the 100 shares.
s Shortly stated, the contention of the appellant is, that the
joney of 100 agreement on which the action is based, in its legal effect, did
lers Limited, not operate as an absolute agreement to purchase the shares,
Richardson, but only to do so if the $150,000 of shares were not otherwise
to purchas disposed of by J. A. Mackay & Co. Limited, in other words,
. of the px taken up by the public; and that, the $150,000 having been dis-
m to the 100
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posed of, the liability of the deceased came to an end, and he wy
entitled to the bonus shares which, according to the terns ¢
the agreement, he was entitled to receive.

The respondents dispute this, and further contend ths
whatever might have been the deceased’s rights as against J.A,
Mackay & Co. Limited, the deceased having agreed that “the
underwriting may be pledged or hypothecated with any banking
institution as security for advances,” those rights cannot b
set up against them as pledgees of the agreement.

The agreement entered into by the deceased, in my opinion,
in fact and in its legal effect, was not an absolute and uncon
ditional agreement to purchase and pay for the 100 shares, b
was an agreement to do so if $150,000 of the shares which J.A,
Mackay & Co. Limited had subseribed for and were about t
put on the market, were not taken up by the public.

The parol evidence as to the circumstances which led to the
making of the agreement, and the language of the agrecment
itself—which speaks of it as an ‘“underwriting”—makes thi
clear, and indeed that is not seriously disputed by the respond-
ents. What they do dispute is that it was only in respect o
$150,000 of the stock that the deceased was to underwrite, and
they say further that, even if the appellant’s contention as to
this prevails, they are, nevertheless, as pledgees, entitled to
recover, because they had no notice of the conditional nature
of the agreement, and because of the provision as to the pledg
ing or hypothecation of the “underwriting” to which I lav
referred.

Canadian Jewellers Limited was promoted by Timmis and
J. A. Mackay & Co. Limited. It was formed for the purpos
of taking over several jewellery businesses which Timmis hsd
acquired. The authorised capital stock was to consist of $2,500,00
of preferred shares, $600,000 of which it was proposed to isse,
and a similar amount of common shares, of which it was proposd
to issue approximately $450,000.

The promoters concluded that, with what they could dispos
of of the surplus merchandise of the concerns whose business
had been acquired, the new company, with $150,000 of stok
which the Mackay company had undertaken to sell to their clients
would have ample cash capital, and in Timmis's letter to th

55D.L

deceast
ment, |
any pa
Thi
agreem
obligati
stock-le
agreenm
& Co.
number
compar
It w

say the
that it
called f
improbs
had un¢
highly 1
anythin
of the §
ment wi
ing of w
and I a
that the
sell sho
intendec
should L
I cor
$150,00(
him and
Thenr
are in ar
and that
and, in n
ents has
The
wight
that his
absolute



(55 D.LR 55 D.L.R.] Dominion Law ReporTs,

1, and he w deceased, of the 8th September, 1911, which contains that state-
the terms o ment, the writer says: “so that it is exceedingly improbable that

any payment whatever will ever be called on the undertaking.” Monranat
ontend that This letter was what led to the making of the deceased’s Tnu:‘.r Co.
against J.A, agreement, and, in my view, evidenced the nature and extent of the  Rycaaro-
ad that “the obligations which the deceased was invited to enter into. The SO

any banking stock-ledger of the company shews that, at the date of the deceased’s Meredith,C.1.0.
s cannot ly agreement, no shares had been subscribed for by J. A. Mackay
& Co. Limited, but later on, in the month of December, a large
my opinion, number of shares, far exceeding the $150,000, was allotted to that

» and uncon COIHPNI).'- . B e o

D ahares, bet It will have been noticed that in Timmis's letter he does not
w which Ik say that no payment from the deceased will be called for, but
'on‘ about & that it is “exceedingly improbable that any payment will be

called for.”  The meaning of that is, I think, that it is exceedingly
sh led to the improbable that the $150,000 shares which it is said the Mackays

e agreemen had undertaken to sell, will not be sold by them, and therefore
~miakes the highly improbable that the deceased will be called on to pay
the respond- anything. Why? Because he was to pay ‘°"l.\' in the event
in respect o of the $150,000 not being taken up by the public. That the agree-
Lerwrite. sl ment was subject to some condition as to the event on the happen-
tition % % ing of which the deceased’s obligation would be satisfied, is clear,
. entitled 1 and T am at a loss to understand what the condition was, unless
Honal| nates that the $150,000 stock which the Mackays had undertaken to
to the pledg sell should not be taken up by the public. Surely it was not
ioh [ hin intended that he must continue liable until the whole $2,500,000
should be taken up.

Timms i I come, therefore, to the conclusion that, if and when the
the purpee §150,000 of stock was taken up, the deceased’s liability as between
Timmis b him and J. A. Mackay & Co. Limited ceased.

of £2.500,00 There remains the question as to whether the respondents
wed to issue are in any better position than was J. A. Mackay & Co. Limited,

was proposd and that question should, 1 think, be answered in the negative ;
and, in my view, none of the cases cited by counsel for the respond-

pould dispoe ents has any application.

se busines The deceased’s agreement provided that his “underwriting "

000 of stok wight be pledged or hypothecated. It was plain, therefore,

) their clients that his agreement to take and pay for the shares was not an

letter to t absolute one, but was conditional upon the shares in respect of
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which he was underwriting not being taken up by the pullic,
and that put the respondents upon inquiry as to what the con.
dition was. What they are seeking to do is to enforce the agree.
ment as an unconditional and absolute agreement to take and
pay for the shares. The agreement shews on its face that it
was not such an agreement, but only an underwriting agreen cnt;
and what the authority to pledge or hypothecate means is, that
it might be given to a banking institution as security for advances,
and, assuming that the pledge of it passed anything to the respond.
ents, it passed only the contingent liability that the deccased
had undertaken, namely, a liability to take and pay for the shares
if the $150,000 of the shares should not be taken by the public.

There were other questions discussed upon the arguinent;
but, as 1 have come to the conclusion which I have mentioned,
it is unnecessary to consider them.

For these reasons, 1 would allow the appeal with costs and
substitute for the judgment which has been directed to be entered
judgment dismissing the action with costs.

Appeal alloved.

AMERICAN RED CROSS v. GEDDES BROS.

Supreme Court of Canada, Davies, C'.J ., Idington, Duff, Anglin and Mignault, J]
October 12, 1920,

Sate (§ HHI-—45)—OrF Goops—NOTICE OF INTENTION NOT TO DELIVER—
RIGHT OF PURCHASER TO TREAT CONTRACT AS AT AN END.

Notice of intention not to deliver goods in accordance with the terms
of a contract is notice of intention to rescind the contract and entitles
the other party to agree to the contract being put an end to, subject to
the retention f)_v him of his right to bring an action for such wrongful
rescission, and such other pprty may by his conduet in effect declare tha
he also treats the contract as at an end, but if he adopts the renunciation
he has no action for wrongful rescission.

|Geddes Bros. v. American Red Cross (1920), 52 D.L.R. 547, 47 O.LR
163, reversed ; Johnstone v. Milling (1886), 16 Q.B.D. 460, Searf v. Jardine
(1882), 7 App. Cas. 345, followed.]

ArpeAL by defendants from the judgment of the Supreme
Court of Ontario, Appellate Division (1920), 52 D.L.R. 547, 47
0.L.R. 163, in an action for the price of yarn sold by the plaintifis
to the defendants, or for damages for refusal to accept yarn ordered
by the defendants. Reversed.

D. L. McCarthy, K.C., for respondent.
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the public Davies, C.J.—This action is one brought to recover damages
at the con- for non-acceptance by the defendants, appellants, of a quantity
e the agree- of woollen sweater yarn tendered by the plaintifis under a contract,  Aypmcas
o take and called throughout Order 1788, for the sale by the plaintifis to Rep Cross

ace that it the defendants of 20,000 pounds of such yam. (;r.:urj
agreen ent; There is no dispute between the parties as to the facts and B";"'
ans is, that the single question argued at Bar and to be disposed of on this Davies, CJ.
r advances; appeal is whether an unequivoeal and absolute written renunica-

‘herespond- tion by the plaintifis of their contract for the delivery of the yarn
e deceased contained in a letter of October 2, 1918, had been adopted by the
r the shares defendants.

the public On the receipt of plaintifis’ letter of renunciation the defend-

argunent ants” manager, Reed, gave instructions that the contract was to

mentioned be marked “cancelled” on the defendants’ records, and it was
so marked, but no letter was written to plaintiffs notifying them
1 costs and that their renunciation of the contract had been accepted. The

be entered defendants had forwarded written instructions to the plaintifis
as to the shipping of the yarn dated the same day as the plaintiffs
L alloved had sent their renunciation letter. The letter covering the shipping

instructions sent by the defendants, and that embodying the
renunciation by the latter of the contract crossed each other.
The plaintiffs, however, when they received these shipping
Wignault, J1 instructions knew they must have been forwarded before the
receipt by the defendants of the plaintiffs’ letter of renunciation

) DELIVER of the contract.

(e~ After October 5, when these crossing letters were received
‘:t':"‘lﬂ',')','_:,',":: by the respective parties, one sending shipping orders, and the
"{1'.'..3‘:.'!.'.".‘}73\'3 other renouncing the contract, there were no further communi-
renunciation cations between them respecting this yarn now in dispute, being
7,47 OLR Order 1788, until December 10, 1918, when portions of the yarn
f v. Jardine were offered for delivery to the defendants, and were refused.
But it does not seem to me that this subsequent offer materially
» Supreme affected the legal position of the parties.
R. 547, 47 The contention on the part of the appellants was that the
e plaintiffs plaintifis’ letter of October 2, 1918, being an unequivocal and

rn ordered absolute refusal to carry out contract 1788, was received and
adopted by the defendants, who at once cancelled the order in
their records. They further contended that the plaintifis’ failure
afterwards to deliver the 4,000 pounds of spot yarn, immediately




Dominion Law REPORTS. IS5 D.LR.

on receipt of shipping instructions, and the first monthly instal-
ment of 2,000 pounds within a month after receipt of shipping
instructions, was evidence that they were aware the defendants
had accepted their repudiation.

The question then, it seems to me, in every such case must
be whether under the proved facts adoption of one party to s
contract of its repudiation by the other party may be inferred
from the proved facts, or whether an actual notice of acceptance
or adoption must be given by the party receiving notice of the
repudiation to the party repudiating.

It seems to me from reading the authorities that such a
actual notice of acceptance or adoption is not necessary but that
adoption may be reasonably inferred from all the circumstances as
proved.

It would, of course, have been better business on the part of
the defendants to have acknowledged and accepted plaintifis
letter of renunciation, but that they as a fact did accept it is
proved by the evidence of their having cancelled the order in
their records. Then, what view did plaintiffs entertain on the
crucial point of their repudiation having been accepted? Undoubt-
edly they fully understood and believed it had been, as the evidence
of Geddes clearly shews. He says:—

Q. Now did you receive any reply to your letter of October 2nd? A. No
Q. Then what did you do? A. Well, I waited about three weeks, us
1 can recall, and was firmly convineed—I waited what I thought was a reason-
able time—and felt Mr. Reed was taking our letter as final, and the order
would be cancelled.

It is true, he afterwards changed his mind, for reasons hest
known to himself, without giving defendants any notice, or inquir-
ing from them whether they were satisfied with his renunciation
of the contract or not.

However, we have here the explicit evidence of the letter
of renunciation; its receipt by defendants; the cancelling of the
order in its books, and the firm conviction sworn to by the renoune
ing party that the contract was at an end. No notice of any kind
was sent by the plaintiffs of their desire or intention to withdrav
their renunciation while, as a matter of fact, they failed to deliver
or offer delivery of two instalments of yarn which the contrac
specifically called for, namely, 5,000 pounds as soon as rcasonably
possible after October 5, and 2,000 pounds which should have

55 D.
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nthly instal-
of shipping
+ defendants

been forwarded about November 5. In my judgment, the fair (;A_N

inference which should be drawn from all these proved facts is 8.C.

that the contract had been put an end to by consent and assent of Au;:cu

both parties. Rep 'Cnou
1 can see little difference between writing an adoption of the  Geppes

renunciation on the letter containing it, or directing the can- I_"‘_“’

cellation of the contract renounced in the records of the party Davies CJ.

receiving the renunciation. In either case, it is some evidence

of adoption of the renunciation, and a letter to the renouncing

party, though a prudent and businesslike course, is not an essential

necessary to complete the adoption in cases where facts proved

allow of a fair inference of acceptance of renunciation being

drawn.

h ecase must
party toa
be inferred

[ aceeptance

otice of the

wat such an
wry but that
imstances o

The law in cases of this kind is laid down by Lord Iisher,
M.R., in giving judgment in the case of Johnstone v. Milling,
e T (1886), 16 Q.B.D. 460, at 467, as follows:—

e 3

e Accordingly the defendant has recourse to the doctrine laid down in several
he order in cases cited, the best known of which is perhaps the case of Hochster v. De la
tain on the Tour (1853), 2 El. & Bl. 678, 118 E.R. 922. In those cases the doctrine relied
' Undoubt- on has been expressed in various terms more or less aceurately; but I think
that in all of them the effect of the language used with regard to the doetrine
of antici y breach of contract is that a iation of a contract, or, in
other words, a total refusal to perform it by one party before the time for
+2nd? A No performance arrives, does not, by itself, amount to a breach of contract but
sks, 08 near & may be so acted upon and adopted by the other party as a rescission of the

the part of
d plaintifis

the evidenee

| WAS  Teasote contract as to give an immediate right of action. When one party assumes to
and the order renounce the contract, that is, by anticipation refuses to perform it, he thereby,
80 far as he is concerned, declares his intention then and there to rescind the

reasons best contract. Such a renunciation does not of course amount to a rescission of
e, or inquir the contract, because one party to a contract cannot by himself reseind it,
v . but by wrongfully making such a iation of the contract he entitles the
renunciation other party, if he pleases, to agree to the contract being put an end to subject
to the retention by him of his right to bring an action in respect of such wrong-

f the letter ful rescission. The other party may adopt such renunciation of the contract

by so acting upon it as in effect to declare that he too treats the contract as
at an end, except for the purpose of bringing an action upon it for the damages
the renounc sustained by him in q of such iation. He cannot, however,
of any kind himself proceed with the contract on the footing that it still exists for other

Aling of the

thdraw purposes, and also treat such iation as an i diate breach. If he
bo with adopts the renunciation, the contract is at an end except for the purposes of
o to deliver the action for such wrongful renunciation; if he does not wish to do so, he must

he contract wait for the arrival of the time when in the ordinary course a eause of action
on the contract would arise. He must elect which course he will pursue.
Such appears to me to be the only doctrine recognised by the law with regard
should have to anticipatory breach of contract.

3 reasonably
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I accept this extract as correctly stating the law on the subject
which 1 think applicable to this present appeal. 1 find that
the reasonable and necessary inference from the proved facts
is that the plaintifis’ letter of repudiation of October 2, never
withdrawn or qualified by them, had been adopted and acted
upon by the defendants and the contract put an end to by mutual
assent. Fee also Frost v. Knight (1872), L.R. 7 Exch. 111,

I would, therefore, allow the appeal and dismiss the action
with costs throughout.

Ivinaron, J.:—Geddes, a member of the respondent firm,
tells that they were carrying on, in Sarnia, Ont., a retail dry goods
and woollen business as well as jobbing when he, in the early
part of August, 1918, went to Washington to solicit orders from
the appellants, “for wool, knitting yarn.”

He met, on that occasion, Reed, an associate director of the
Bureau of Purchases for the appellants and they agreed on terms
for two orders to be sent respondents.

One order was to be for sock yarn, which is now, save incident-
ally in its results as shedding light on the course of the business, out
of the question raised herein.

The other was to be yarn for knitting sweaters. That was,
pursuant to the agreement, reached orally, forwarded on August
14, 1918, to respondents. It was numbered and will be referred
to herein as No. 1788,

To induce the giving of it, Geddes had represented that
respondents had on hand ready for shipment, 4,000 pounds of the
desired quality.

The Order 1788, so forwarded by appellant specified 20,000
pounds at a price of $1.80, delivery 4,000 pounds at once, and
2,000 pounds a month. Shipping instructions to be given later-
and to ship, freight collect, f.0.b. Sarnia.

Presumably this was received in due course by mail a couple
of days later.

The first response was dated August 24, 1918, and so far as
related to Order 1788 was as follows. :—

Re your Order No. W1788 for 20,000 Ibs. knitting yarn.

We regret to say there is some doubt about our ability to fill this order

The 4,000 Ibs. spot yarn was sold and delivered to the American Red
Cross at this same price prior to receipt of your order, and the mill from whom

55 D.i
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1e subject we bought this yarn claims they are unable to deliver the balance. We will CAN,
find that make every effort to secure this delivery, and will force the issue at once, and 80
if we receive all or any part of it, will deliver it as per your order. = .

ved facts On September 26, 1918, the appellant wrote as follows: AMERICAN

. \
2, never Sarnia, Canada, Rm:
md acted Sept. 26, 1918, Geppes

w mutual Messrs. Geddes Bros., Bros.
‘ll 1 Sarnia, Canada.
B Gentlemen:—
he action We write you in reference to order numbers W 1787, ealling for 35,000
pounds of worsted yarn, and order W 1788, ealling for 20,000 pounds of woollen
yarn.
We received your letter of August 26th, and do not understand your
letter, and we will expeet this yarn delivered as contracted with us.
the ecarly 1 would ask you to wire at once how much of this yarn ean be shipped
lers from immediately, and when contract ean be completed as we are issuing shipping
instructions now on all the yarn we have purchased and wish to know just
when we can count on delivery.
or of the Be sure to wire on receipt of this letter, and oblige,
on terms Edward T. Reed,
Associate Director, Bureau of Purchases,

Idington, J.

ent firm,
Iry goods

incident- And on October 2, as follows -
Washington, D.C.,
Oct. 2nd, 1918,

iness, out

Geddes Bros.,
‘hat was, Sarnia, Canada.
Gentlemen :—
Referring to your letter of September, 25th, we will say that complete
shipping instructions are being sent yon for order Nos. Washington 1787 and
1788, and we will be glad if prompt shipments can be made on both these

ted that onders.
ds of the

1 August
referred

Edward T. Reed,
Associate Director, Bureau of Purchases

That was accompanied by the following shipping instructions
d 20,000 relative to No. 1788:-

nce, and To Geddes Brothers,

n later Sarnia, Canada.

Please ship the following to addresses specified below. Ship via Freight
Colleet.

20,000 Ibs., Code No. 1033B, Yarn.

Distribution: .

6,200 Ibs. Atlantic Division, American Red Cross, 20 E. 15th Street,
New York City; 7,000 Ibs. Lake Division, American Red Cross, 724 Prospect
Ave., Cleveland, Ohio; 6,800 Ibs. Northern Division, American Red Cross,
10th and Nicollett Ave., Minneapolis, Minn._

a couple

s0 far as

this order Alternate shipments to the Different Divisions.
rican Red Approved: Edward T. Reed,

'om whom For Director, Bureau of Purchases.
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I can find no letter of September 25, 1918, in the ecasc, o
explanation relative thereto.
The letter of October 2, 1918, crossed in the mail the following

from respondents:—
Barnia, Canada,
Oct. 2nd, 1908,
Mr. Edward T. Reed,
¢/o American Red Cross, Bureau of Purchases,
National Headquarters, Washington, D.C.
Dear Sir:

Replying to your favour of the 26th inst., we wired you to-day us per
your request, and enclose confirmation herewith. Regarding your order,
No. 1878, for 35,000 pounds of worsted yarn, we expect to be able to deliver
this complete, and as we stated to you in our telegram, have approximately
6,000 pounds ready for i diate delivery, which we are holding until we
receive shipping instructions from you.

Regarding your order No. 1788, for 20,000 pounds of woollen yarn at
$1.80, it will be impossible for us to deliver this as the mills are not able to
make it, they state, on account of having government orders which require
their whole attention.

At the time this order was taken, .i.e, August 14th, Mr. Geddes pointed
out to you that there was a possibility that it might not be possible for us to
fill these orders complete, and we believe the circumstances were outlined to
you at that time. We wrote you on August 26th, explaining just what we
would be able to do in reference to these orders and as we received no reply,
we presumed you understood the situation.

We greatly regret, naturally, that we are not able to fill this order, but
it is something over which we have no control, and we trust that under the
eir you will ider this entirely satisfactory.

Geddes Bros.

No such telegram is in the case, nor is there any telegram
from respondents as requested by appellants’ letter of September
26, 1918.

The appellants on receipt of the letter, marked in their books
that the Order 1788 was cancelled; but, evidently, in absence

of such telegram as requested, and through pressure of work,

"omitted to write or wire such cancellation had been made.

Nothing more, however, was heard, in regard thereto, by
appellants, until December 10, 1918, when they received from
Bates & Bates notification of a shipment by them from Montreal
account respondents.

The correct inference of cancellation agreed to had, however,
been properly drawn as appears from the evidence of said Geddes
who testifies as follows:—
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@ ease, or Q. Then what did you do? A. Well, I waited three weeks, as near as I CAN.
can recall, and was firmly convinced—1I waited what I thought was a reason- ﬁ
able time—and felt Mr. Reed was taking our letter as final, and the order S

* following would be cancelled. After I waited a certain length of time I began to get American

worried about it, and having the last two exhibits in my mind, I felt perfectly Rep Cross

nia, Canada, satisfied that Mr. Reed would force us to deliver that yarn. I got busy and G hod
t. 2nd, 1908 canvassed the jobbing trade, and places we did not usually expect to get yarn Bl:&-

in that quantity. I covered London, Toronto, and finally got to Montreal. —_—
Q. With what result? A, I found some small quantity at Duncan Bell's, Idington, J.
at & high price, and I thoroughly covered all the jobbing houses there and
located another small quantity through Melntyre, Son & Co., also at a high
duy 18 per price.
lyo :' 4 . 'Fk"' le drew the correct inference but failed to telegraph the fact;
e L0 deliver
proximately though he had been, as appears above, urged to do by the letter
ng until we of appellants of September 26, above quoted, which the respondents
must have received 4 or 5 days before wiring as desired.
len yarn at e . X .
not sble to I am unable to reconcile with any sense of fair dealing such
hich require conduct on their part.
e polnied Instead of doing as they should have done they changed their
sle for us to minds. I suspect by reason of their omission to fairly consider
outlined to the whole correspondence and act accordingly, that the true reason
:; ":’h:'.p;;' for change of mind was not any worry about what Reed would
I ' do, but a change of market more favourable to them 6 weeks

+ order, but later.

e G It hardly lies in the mouth of one so failing himself to act

1 Bros and answer promptly to complain of another he so treated doing
telegram the same. Had they done so on receipt of the letter of September
leptember 26, in all probability we never would have had the confusion
presented by the crossing letters of October 2, or, I venture to

weir books think, this lawsuit.

1 absence Yet the basis of the argument in the way of excusing the
of work, respondents’ conduct in first repudiating their contract, making,
de. pursuant to such repudiation, default from month to month and

ereto, by then suddenly turning round and tendering goods in pretended
ved from fulfilment of it, is that the appellants had failed to answer a
Montresl letter.

Moreover, the argument overlooks the fact that respondents
however, had, by their letter of August 24, 1918, which I quoted above,
id Geddes assured the appellant that they would make every effort to secure

this delivery and would force the issue at once, etc., etc. What
effort they made to carry out the said promise does not appear.
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It certainly does not appear a very solid basis upon whic
to rest such an argument when they kept appellants waiting 4
whole month to hear the result of such assurances as said letter
contained.

And when they got the letter of September 26 from appellants
referring thereto insisting upon due fulfilment of their contrac,
instead of pleading for forbearance they tell appellants that thi
one is absolutely impossible of fulfilment.

If that is not an absolute repudiation of it, what would b’
Must we have violent and ill-natured words used to render repudis-
tion effective?

Indeed, it is fairly arguable on the evidence that the respondents
never had become bound and this letter was a distinet refusi
to become so and hence nothing more to be said. They doubtles
hoped for generous treatment, and got it by the actual cun-
cellation. ‘

The other contract got from appellants at the same time, and
by virtue of the same soliciting effort, and which in a close sense
as to giving of orders for shipment, and all else ran concurrently
with that now in question, has been fulfilled or adjusted in g
common-sense fashion.

They were grouped together in the correspondence up to the
point when the respondents said they found that one now i
question impossible of fulfillment, and then much correspondence
continued relative only to the other. It evidently was assumed
by both parties that that alleged contract had ended.

The respondents must have been much more dense than |
take them to be if they did not infer and clearly understand
under all the foregoing circumstances that their abandonment
or repudiation of the other order now in question had been assented
to by appellants.

There were half a dozen shipments, under 1787, and all implied
therein relative to that contract recognised it as on foot; and most
of these before the appellants had ever heard of anything to suggest
that the respondents pretended that they were assuming that
appellants recognised the order now in question as being on foot
and in force.

How could respondents imagine that appellant during al
that time and under such circumstances was distinguishing thus
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upon which its treatment of one contract and ignoring its twin, unless by 1eason
ts waiting s of assent to the respondents’ renuneiation?

as said letter (n November 6, appellants wrote respondents asking how  yyprieas

fast shipments would be made on Ovder 1787, hut made no reference  Rep : RONS
n appellants to any claim under Order 1788, now in question. P L
eir contract Seeing this was but a few days after Geddes had, as he professes, lf"_mf'
nts that this hegun to get worried lest he might be called upon to fill the Order  d